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--- On Morn, 1/16/12, Matthew Bappas Cmatt.s.pappas@mail.com> wrote:

From: Matthew Pappas <matt.s.pappas@gmail.com>
Subject: Fwd: Try this one
To:
Date: Monday, January 16,2012, 9:32 PM

---------- Forwarded message ----------

From: Matthew Pappas <matt.s.~appas@~ail.com>
Date: Mon, Jan 16,2012 at 9:30 PM
Subject: Try t h s one
To: Katherine Aldrich <katherinealdrich@hotmail.com>
-

I

Try this

Law Offices of Matthew Pappas
Mission Viejo, CA
(949) 371-7881

Law Offices of Matthew Pappas
Mission Viejo, CA
(949) 371-7881

Yes. Title 2 of the Americans with Disabilities Act, 42 U.S.C. §§ 12101, et
seq., (“ADA”) prohibits city zoning ordinances, practices, or procedures
that facially or by operation discriminate against qualified disabled
individuals. The ADA is applicable in California in-part through Ca.
Civil Code § 54(c), which provides “[a] violation of the right of an
individual under the Americans with Disabilities Act of 1990 (Public
Law 101-336) also constitutes a violation of this section.” Cities are
subject to damages for violation of Title 2 of the ADA & Civ. Code § 54.

Will a full ban of medical
marijuana collectives, as
proposed by the Long Beach City
Attorney’s office, expose Long
Beach taxpayers to substantial
potential pecuniary liability?
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#6: MORRISON AND
FORRESTER ANALYSIS OF BAY
AREA RES. V. CITY OF
ANTIOCH, CA. CASE;
#7: CIVIL CODE § 54;
#8: APPLICABLE PARTS OF
GOV’T CODE §§ 65008 AND
12296.1;
#9: SELECTED PARTS OF
CASES SHOWING CITIES ARE
LIABLE FOR TITLE 2
VIOLATION RELATED
DAMAGES;

Can the City of Long Beach
implement medical marijuana
collective regulations that protect
the health, safety, and welfare of
Long Beach citizens?

Analysis of [Proposed] Long Beach Ban (LBMC 5.89)

#4: LEAGUE OF CAL. CITIES
MEMO ON PACK;
#5: PROVISIONS OF 5.87
THAT CAN BE ENFORCED;

Yes. According to the Pack court, the City can implement almost all of
the regulatory provisions of 5.87. This includes the valid distance
provisions of that law (i.e. distances from schools). The permit
provisions were designed to generate revenue and have nothing to do
with regulating for the health, safety, and welfare of Long Beach
citizens.

Does the Pack case hold that the
City of Long Beach must ban all
medical marijuana collectives?
Does the Pack case effectively
mean that Long Beach must ban
collectives?

January 14, 2012

#1: HIGHLIGHTED PARTS OF
THE PACK OPINION;
#2: HIGHLIGHTED PARTS OF
DEC. 21 2011 LETTER FROM
ATTY GEN. HARRIS;
#3: MEMO RE: THE RELIEF
REQUESTED;

No. The Pack case held that: 1) the Long Beach permit, permit fee, and
permit lottery were invalid; 2) almost all of the regulatory provisions
of LBMC Chapter 5.87 are valid; and 3) those parts of the regulatory
provisions that are tied to the invalid permit scheme can be separated
and survive. Moreover, the Pack court granted the writ petition which
asked that enforcement of 5.87 be enjoined to ensure the plaintiff
patients could access medication through their collectives. A ban
contravenes the order of the court.

Law office of Matthew Pappas

EXHIBIT

ANSWER/SUPPORTING LAW/FACTS

ISSUE

ANALYSIS OF PROPOSED LONG BEACH MEDICAL CANNABIS COLLECTIVE BAN
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#16: PARTS OF HEALTH
AND SAFETY CODE §
11362.5 (CUA) AND
11362.775 (MMPA);
#17: NATIONAL CANCER
INSTITUTE WEBSITE ON
MAR. 25, 2011;

#14: MEMO RE: HISTORY OF
MARIJUANA, CUA, AND
MMPA;
#15: CASES SHOWING
TAKING MEDICATION
ACCESS AWAY FROM A
PATIENT IS “ULTIMATE
HARM;”

Analysis of [Proposed] Long Beach Ban (LBMC 5.89)

No. Although some patients may be able to grow medical cannabis on
their own, those patients suffering severe symptoms and effects from
cancer, AIDS, serious disability, or permanent injury often cannot grow
medication on
their own. The Compassionate Use Act, at Ca. Health and
effectively.
Safety Code § 11362.5(A)(1)(c) provided the state should enact
legislation to ensure these patients can obtain medication through the
collective process.

Can all medical marijuana
patients with renal failure or
cancer or AIDS realistically grow
medical marijuana on their own
or are collectives necessary for
these patients? Did the CUA
provide for these patients?

Law office of Matthew Pappas

Yes. Patients with cancer, AIDS, suffering from serious disability
and/or permanent injuries must contend with the symptoms and
effects of their respective conditions. Marijuana cultivation requires
expertise, time, and skill. Also, different strains work for different
illnesses and disabilities. We
Wedon't
do require patients with these same
diseases to make their own Vicodin or Oxycontin.

#11: PARTS OF NOV. 2 2010
COURT ORDER FINDING
LONG BEACH HAD
PRODUCED NO EVIDENCE
OF NEGATIVE IMPACT
FROM COLLECTIVES;
#12: N.Y. TIMES EDITORIAL
(12/2011);
#13: RAND REPORT
(11/2011);

No. The trial judge in the Pack case found the city had produced no
evidence of any negative secondary effects from patient collectives.
Furthermore, in a recent article, L.E.A.P. (Law Enforcement Against
Prohibition) provided evidence that prohibition itself causes crime to
increase while medical marijuana patient collectives do not. Finally,
although retracted because of political pressure, the RAND Corporation
produced a report in or around November, 2011 showing crime
increases when collectives are closed.

Whether the secondary effects of
medical marijuana patient
collectives, if any, cause severe
harm so as to justify a ban of all
collectives? Whether crime
increases when collectives are
closed by cities?

Do seriously ill patients depend
on medical marijuana collectives
similar to patients who depend
on traditional pharmacies for
more dangerous drugs like
Oxycontin and Vicodin?

#10: PARTS OF THE NOV. 2,
2010 ORDER OF SUPERIOR
COURT IN PACK FINDING
LBMC 5.87 WAS MOTIVATED
BY SENTIMENTS CONTRARY
TO AND INCONSISENT WITH
STATE LAW;

The motivation of City Attorney Robert Shannon is either: A) perceived
harm from generalized fears and stereotypes; or B) retaliation after
losing Pack. Since, as an attorney, Mr. Shannon knows that: 1) the Pack
court provided the City of Long Beach can regulate; and 2) that any
ban would violate the ADA, Civil Code § 54, Gov’t Code § 65008, as
well as the appellate court’s order in Pack, it is clear he is suggesting a
ban because of stereotypes and perceived fears or to retaliate against
the patients for striking down his law.

Is the motivation of City Attorney
Robert Shannon (who is insisting
on a ban) based on: 1) perceived
harm from stereotypes and
generalized fears; 2) retaliation
after losing Pack; or 3) on the
holding in the Pack case?

Have Long Beach police officers
and city employees exposed city
taxpayers to significant potential
financial liability by engaging in
illegal raids of collectives? Did the
illegal raids result in any arrests
under state law?
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#21: EXCERPTS FROM
TRANSCRIPT OF
SUPERIOR COURT
FINDING LBPD RAIDS
UNCONSTITUTIONAL;

Yes. The trial judge found an LBPD raid of a patient collective was
unconstitutional. He suggested the federal Civil Rights Act of 1871 (42
U.S.C. § 1983) as a potential damages remedy.
No. None of the almost twenty (20) similar illegal raids resulted in
state law charges. Had the collectives been operating outside the
protections of the CUA and MMPA, state charges would have been
brought. These properly operating groups of patients were attacked
without proper basis by city officers and officials thereby subjecting
taxpayers to liability.

Should government agencies
claim crime is increasing when it
is really decreasing in order to
garner much needed funding for
programs and personnel?

Analysis of [Proposed] Long Beach Ban (LBMC 5.89)

#20: CRIME STATISTICS
REPORTS AND
INFORMATION
(EXCERPTS) (2012);

No. Governmental agencies have a duty to act properly regardless of
difficult economic conditions. While safety is important, crime has
been decreasing and it is inappropriate for departments to contrive
create
statistics in an effort to save jobs or maintain pre-recession budget
levels.

If a patient collective group is
taking in medication from illegal
sources (i.e. drug cartels) do the
police have any recourse absent a
complete ban of collectives?

January 14, 2012

#19: PARTS OF SECTION
IV OF THE CA. ATTORNEY
GENERAL 2008 MEDICAL
MARIJUANA GUIDELINES;

Yes. Under the MMPA (Ca. Health and Safety Code § 11362.775) and
Section IV(B)(4) of the 2008 Attorney General Guidelines for the
Security an Non-Diversion of Marijuana Grown for Medical Use,
collectives and cooperatives can only acquire marijuana from their
constituent members. Hence, the criminal liability exceptions
provided by the MMPA are inapplicable if a collective obtains
medication otherwise. It follows that, if the Long Beach Police
Department has evidence that collectives are obtaining marijuana from
illegal drug cartels, it can take immediate action and prosecute the
individuals involved in such illegal activities.

Law office of Matthew Pappas

#18: ARTICLE ON
ILLEGAL STREET
MARIJUANA VERSUS
PATIENT CULTIVATED
MEDICATION;

No. Illegal marijuana is generally a “low” quality street drug. Cannabis
cultivated for medical purpose by patient collectives must work to help
patients suffering from a variety of medical conditions. Patients will
not accept the low quality medication from illegal drug cartels when
collectives are available because the illegal street marijuana is: 1) more
expensive; and 2) is poor quality and often contains improper
additives and impurities.

Does the medical cannabis
provided to patient members by
their Long Beach patient
collective groups come from
illegal drug cartels?

HIGHLIGHTED PARTS OF PACK SHOWING
CITY MAY
SELECTED
PAGES AND HIGHLIGHTS
REGULATE AND GRANTING WRIT PETITION
SHOWING REGULATORY PROVISIONS
OF 5.87 ARE VALID.
Filed 10/4/11
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION THREE

RYAN PACK et al.,
Petitioners,

B228781
(Los Angeles County
Super. Ct. Nos. NC055010/NC055053

v.
THE SUPERIOR COURT OF
LOS ANGELES COUNTY,
Respondent;
CITY OF LONG BEACH,
Real Party in Interest.

ORIGINAL PROCEEDINGS in mandate. Patrick T. Madden, Judge. Petition
granted and remanded with directions.
Matthew S. Pappas for Petitioners.
Scott Michelman, Michael T. Risher and M. Allen Hopper (N. California),
Peter Bibring (S. California), and David Blair-Loy (San Diego & Imperial Counties) for
American Civil Liberties Union as Amici Curiae on behalf of Petitioners.

EXHIBIT "1"

those without permits may not. The City’s permit is nothing less than an authorization
to collectively cultivate.
Second, the City charges substantial application and renewal fees, and has
chosen to hold a lottery among all qualified collective applicants (who pay the
application fee) in order to determine those lucky few who will be granted permits. The
City has created a system by which: (1) of all collectives which follow its rules, only
those which pay a substantial fee may be considered for a permit; and (2) of all those
which follow its rules and pay the substantial fee, only a randomly selected few will be
granted the right to operate. The conclusion is inescapable: the City’s permits are more
than simply an easy way to identify those collectives against whom the City has chosen
not to enforce its prohibition against collectives; the permits instead authorize the
operation of collectives by those which hold them. As such, the permit provisions,
including the substantial application fees and renewal fees, and the lottery system, are
federally preempted.
c.

THE PERMITTING, LOTTERY, AND FEE PARTS ARE
INVALID -- NOT THE REGULATORY PARTS

Severability

Having concluded that the permit provisions of the City’s ordinance are federally
preempted, we turn to the issue of severability. The City’s ordinance provides, “If any
provision of this Chapter, or the application thereof to any person or circumstance, is
held invalid, that invalidity shall not affect any other provision or application of this
Chapter that can be given effect without the invalid provision or application; and to this
end, the provisions or applications of this Chapter are severable.” (Long Beach Mun.
Code, ch. 5.87, § 5.87.130.)
33

EXAMPLES OF PROVISIONS THAT
ARE VALID NOW - WITHOUT CHANGE

This case is before us on a writ petition from the denial of a preliminary
injunction. As we have concluded the permit provisions of the City’s ordinance are
preempted under federal law, the operation of those provisions should have been
enjoined. The parties did not brief the issue of which, if any, of the other provisions of
the ordinance must also be enjoined, and which can be severed and given independent
effect.32 Under the circumstances, we believe it is appropriate for the trial court to
consider this issue in the first instance. However, we make the following observations:
Several provisions of the City’s ordinance simply identify prohibited conduct without
regard to the issuance of permits. For example, the ordinance includes provisions
(1) prohibiting a medical marijuana collective from providing medical marijuana to its
members between the hours of 8:00 p.m. and 10:00 a.m. (Long Beach Mun. Code,
ch. 5.87, § 5.87.090 at subd. H); (2) prohibiting a person under the age of 18 from being
on the premises of a medical marijuana collective unless that person is a qualified
patient accompanied by his or her physician, parent or guardian (id. at subd. I); and
(3) prohibiting the collective from permitting the consumption of alcohol on the
property or in its parking area (id. at subd. K). These provisions impose further
limitations on medical marijuana collectives beyond those imposed under the MMPA,
and do not, in any way, permit or authorize activity prohibited by the federal CSA. As
such, they cannot be federally preempted, and appear to be easily severable.

32

In their reply brief, petitioners argue that, as the entire ordinance is designed to
regulate and permit medical marijuana collectives, the federally preempted provisions
cannot be severed from other provisions. The City did not brief the severability issue at
all.
34

PROVISIONS THAT WITH SMALL
CHANGE (REMOVE FROM PERMIT REQ.)
THAT WOULD BE VALID.

Other provisions of the ordinance could be interpreted to simply impose further
limitations, although they are found in sections relating to the issuance of permits. For
example, in order to obtain a medical marijuana collective permit, an applicant must
establish that the property is not located in an exclusive residential zone (Long Beach
Mun. Code, ch. 5.87, § 5.87.040, subd. A), and not within a 1,500 foot radius of a high
school or 1,000 foot radius of a kindergarten, elementary, middle, or junior high school
(id. at subd. B). These restrictions, if imposed strictly as a limitation on the operation of
medical marijuana collectives in the City, would not be federally preempted. However,
the restrictions, as currently phrased, appear to be a part of the preempted permit
process. We leave it to the trial court to determine, in the first instance, whether these
and other restrictions can be interpreted to stand alone in the absence of the City’s
permit system, and therefore not conflict with the federal CSA.33 It is also for the trial
court to consider whether any provisions of the City’s ordinance that are not federally
preempted impermissibly conflict with state law, to the extent plaintiffs have
appropriately pleaded (or can so plead) the issue.
THE PARTS OF 5.87 REFERENCED BY THE COURT ARE EXAMPLES - THERE
ARE MANY OTHER PARTS -- MOST OF THE REGULATORY CONTROLS -THAT CLEARLY AND ABSOLUTELY WOULD BE VALID AND ENFORCEABLE
33

The ordinance also includes record-keeping provisions as a condition of
obtaining a permit. (Long Beach Mun. Code, ch. 5.87, § 5.87.040, subd. S.) Other
record-keeping provisions appear unconnected to the permit requirement. (Long Beach
Mun. Code, ch. 5.87, § 5.87.060.) Although we requested briefing on the issue of
whether the record-keeping provisions violated the Fifth Amendment privilege against
self-incrimination, the trial court will first have to determine, as a preliminary matter,
whether each of the comprehensive record-keeping provisions can stand in the absence
of the permit provisions.
35

DISPOSITION
The petition for writ of mandate is granted. The matter is remanded to the trial
court for further proceedings consistent with the views expressed in this opinion. The
petitioners shall recover their costs in this proceeding.

CERTIFIED FOR PUBLICATION

THE PATIENTS PETITIONED FOR AN ORDER TO STOP THE
CITY FROM CLOSING COLLECTIVES UNDER 5.87. ACCORDINGLY,
A BAN THAT CLOSES COLLECTIVES, VIOLATES THE
COURT'S ORDER.

WE CONCUR:

KLEIN, P. J.

ALDRICH, J.

36

CROSKEY, J.

A "TOTAL BAN" IS A HALF MEASURE.

EXHIBIT "2"

THE UNCERTAINTY IS FOR LAW ENFORCEMENT AND
SERIOUSLY ILL PATIENTS. BOTH SHOULD BE WORKING TOGETHER

ELECTED OFFICIALS HAVE AN OBLIGATION TO TACKLE DIFFICULT ISSUES, NOT SIMPLY
TO LOOK THE OTHER WAY WHEN PATIENTS, INCLUDING PEOPLE WITH TERMINAL ILLNESSES,
ARE IMPACTED BY "HALF MEASURES" (BANS).

VOTERS HAVE PLACED A PREMIUM ON PATIENTS' RIGHTS TO ACCESS MARIJUANA FOR MEDICAL
USE. "HALF MEASURES," LIKE BANS, HARM PATIENTS AND HARM LAW ENFORCEMENT. THE
PACK COURT HAS PROVIDED THE BASIS FOR REGULATION AND REGULATION CAN PROTECT
THE HEALTH, SAFETY, AND WELFARE OF ALL CITIZENS, INCLUDING PATIENTS. ADDITIONALLY,
COLLECTIVES OPERATING OUTSIDE THE SCOPE OF THE LAW AND CURRENT A.G. GUIDELINES
CAN BE PROSECUTED UNDER EXISTING STATE LAW.

Analysis of the relief granted by the appellate court in
Ryan Pack, et al. v. Superior Court of Los Angeles County (2011)
199 Cal.App.4th 1070
The Petition in Pack involved the denial of a preliminary injunction by the trial
court. To obtain a preliminary injunction, a party must show: 1) a likelihood of success
on the merits, 2) irreparable injury if the preliminary relief is not granted, 3) a balance of
hardships, if any, favoring the moving party, and 4) in certain cases, the advancement of
the public interest. (Earth Island Institute v. U.S. Forest Service (9th Cir. 2003) 351 F.3rd
1291; Mattel v. Greiner & Hausser (9th Cir. 2003) 354 F.3rd 857.) Preliminary injunctive
relief requires a finding that: (1) the plaintiff is likely to prevail on the merits at trial; and
(2) the interim harm the plaintiff is likely to sustain in the absence of an injunction is
greater than the harm the defendant will probably suffer if an injunction is issued. (Vo v.
City of Garden Grove (2004) 115 Cal.App.4th 425, 433 [Vo].) A consideration of interim
harm includes the inadequacy of other remedies, including damages, and the degree of
irreparable injury the denial of the injunction would cause. (Id. at p. 435; Intel Corp. v.
Hamidi (2003) 30 Cal.4th 1342, 1352; 5 Witkin, Cal. Procedure (5th ed. 2008)
Provisional Remedies, § 337, p. 282.)
Similar to the court in Vo, the appellate court in Pack provided, “[T]wo
interrelated factors bear on the issuance of a preliminary injunction—[t]he likelihood of
the plaintiff’s success on the merits at trial and the balance of harm to the parties in
issuing or denying injunctive relief.”
The verified Petition filed by the patients in the appellate court included:
“9. Unless an appropriate writ is granted, the Petitioners will continue to suffer
irreparable harm. The city has altered the provisions of a voter passed initiative …

EXHIBIT "3"

The city’s actions have resulted in the denial of access by the patients to their
medication through the collective process.” See Petition for Writ of Mandamus,
Pack, supra, at p. 12 (emphasis added).
In their supporting discussion, the Petitioners provided:
“The pain and suffering [Petitioner Gayle] endures because the city is
preventing access to medication recommended by his doctor is not
“repairable.” The city cannot give him back the time nor can it take back the
pain he has endured … [T]he City cannot take back the pain and suffering
petitioner Pack endures. Nor can it retroactively erase the stress and worry it has
caused by enforcing its unconstitutional ordinance that is targeted at its citizens
who can only be, under state law, patients who have been recommended
medication for serious illnesses, disabilities, or injuries.” See Petition for Writ of
Mandamus, Pack, supra, at p. 47 (emphasis added).
In its October 4, 2011 opinion granting the Petition for Writ of Mandate, the
appellate court held, “[I]t is clear, in this case, that if the City’s ordinance is invalid as a
matter of law, plaintiffs had a 100% probability of prevailing, and a preliminary
injunction therefore should have been entered.” (Pack, supra.)
The Petitioners in Pack sought relief to maintain access to medication as
California citizens under California law. Specifically, in the underlying case, the
City’s actions threatening closure of the medical marijuana patient collectives that
Petitioners were members of and that were provided for and established under the state’s
Compassionate Use Act1 constituted the “irreparable harm” claimed by the Petitioners.

1

The collective and cooperative system provided for in the state’s Medical Marijuana
Program Act are an implementation of the Ca. Health & Safety Code 11362.5(B)(1)(a)
and 11362.5(B)(1)(c) provisions of the Compassionate Use Act, a voter-passed initiative
(Prop. 215, enacted 1996). See People v. Hochanadel (2010) 176 Cal.App.4th 997, 1002.
The Hochanadel court further held that the collective and cooperative provisions in §
11362.775 were “expressly contemplated” by the CUA and thus an implementation of
that voter-passed law. Id. at 1014.

The City is aware of the relief requested by the Petitioners. It is aware the
appellate court determined the Petitioners “sought the assistance of the California courts
in order to assert their rights to use medical marijuana under the California statutes. As
the CUA and MMPA decriminalize medical marijuana use in California, [Petitioners’]
hands were not unclean under California law.” (Pack, supra, at fn. 25.) The appellate
court granted the writ petition. (Pack at holding).
IV. THE “IRREPARABLE HARM” CLAIMED AND THEN REDRESSED BY
THE APPELLATE COURT (I.E. ACCESS TO MEDICATION) IS THE SAME
“IRREPARABLE HARM” CAUSED BY A “BAN” OF ALL COLLECTIVES.
Whether enacted or not, proposed Chapter 5.89 thwarts the decision of the
appellate court by proclaiming the City must “ban” all collectives because of the relief
granted by the appellate court. Irreparable harm is an essential element in any injunctive
consideration. The appellate court referenced its considerations in the Pack opinion
noting, ““[T]wo interrelated factors bear on the issuance of a preliminary injunction—
[t]he likelihood of the plaintiff’s success on the merits at trial and the balance of harm
to the parties in issuing or denying injunctive relief.” (Pack, supra.) The “irreparable
harm” claimed by the patient Petitioners was the action of the City that prevented them
from accessing medication. Yet, in 5.89 the City claims it must “ban” all collectives
because of the appellate court’s decision. The appellate court certainly did not file an
opinion that required the City to take action to thwart the “irreparable harm” remedy it
prescribed when it granted the writ petition.
In Chapter 5.89, the City bases the reasons for the ban of all collectives on the
erroneous finding that Pack holds “the permitting and regulating of medical marijuana

dispensaries and cultivation sites pursuant to Chapter 5.87 is preempted by the CSA.”
(Ex. 3, Proposed Chapter 5.89, p. 2, lines 12-16).

However, despite the City’s

proclamation in 5.89, the appellate court did not hold that Long Beach cannot regulate
medical marijuana collectives. To the contrary, under Pack almost all of the regulatory
provisions of Chapter 5.87 designed to protect the health, safety, and welfare of Long
Beach citizens by placing restrictions and limitations on medical marijuana patient
collectives are severable and enforceable.
Likewise, the City’s “finding” that Pack prevents it from managing the
geographical locations of medical marijuana collectives is flawed. The appellate court
specifically held that the school distance provisions, if separated from the invalid permit
requirements, would not be federally preempted. Although the appellate court provided
the trial court should consider state law preemption issues, nowhere did it require Long
Beach to ban all patient medical marijuana patient collectives. In fact, since the appellate
court’s holding was based almost entirely on federal preemption, a holding requiring
Long Beach to ban all patient collectives based on federal law would have directly
contravened the holding in Qualified Patients Ass’n v. City of Anaheim, (2010) 187
Cal.App.4th 734 (holding California cities are “creatures” of the state, cannot be
conscripted to enforce federal law, and may not “ban” collectives solely on the basis of
federal law.)
A city ban of patient collectives by Long Beach is a direct violation of the
appellate court’s order and subjects the City to potential financial liability.

HIGHLIGHTED PARTS OF LEAGUE OF CA. CITIES
ANALYSIS OF THE PACK CASE

EXHIBIT "4"
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Land Use and Environmental Law Briefing: New Limits On Local
Government Zoning Authority: Ninth Circuit Holds ADA Applies
To Zoning
By Morrison & Foerster LLP
In Bay Area Addiction Research and Treatment, Inc. v. City of Antioch, 99 C.D.O.S. 4223 (9th Cir. 1999),
the Ninth Circuit Court of Appeals held that the Americans with Disabilities Act ("ADA") and the
Rehabilitation Act (the "Acts") apply to local zoning ordinances. The case is noteworthy for two reasons.
First, it is the first time the Ninth Circuit has held that the Acts apply to zoning. Second, the Court
explained the showing required under the Acts to obtain a preliminary injunction barring enforcement of a
facially-discriminatory ordinance.
Bay Area Addiction was a class action brought by named plaintiffs Bay Area Addiction Research and
Treatment, Inc. and California Detoxification Programs, Inc. (collectively, "BAART"). BAART appealed
the district court's denial of its motion for a preliminary injunction barring the City of Antioch from
enforcing an ordinance prohibiting the operation of methadone clinics within 500 feet of residential areas.
The district court denied the motion because, among other things, BAART had not shown that it was
likely to prevail on the merits at trial. Relying on Crowder v. Kitagawa, 81 F.3d 1480 (9th Cir. 1996), the
district court found that a public entity may avoid violating the ADA by making "reasonable
modifications" to its challenged policies or practices. Because the ordinance did not entirely exclude
BAART's clinic from the City, the district court found that the City could make a reasonable
accommodation for BAART. As a result, BAART had not shown that it was likely to prevail on the
merits.
The Ninth Circuit reversed and remanded, holding that: (1) both Acts apply to zoning; and (2) the district
court incorrectly held that BAART did not demonstrate a likelihood of success on the merits. In holding
that the Acts apply to zoning, the Court found that both the ADA and the Rehabilitation Act apply to "all
the operations" of a local government. The Court also held that because the City's ordinance discriminates
on its face, BAART was not required to show that the City failed to provide a reasonable modification.
Finally, the Court held that the "significant risk" test should be applied to determine whether the proposed
clinic's methadone patients were qualified for protection under the ADA. An individual who poses a
significant risk to the health or safety of others that cannot be ameliorated by reasonable accommodations
or modifications by the agency charged with discrimination does not qualify for the ADA's protection.
According to the Court, the district court should have first determined whether clinic patients posed such a
risk because, if they do, they are not covered by the Act. Here, the Ninth Circuit explained, the district
court erred by proceeding to assess BART's likelihood of success on the merits without first determining
whether BART's patients were covered by the Act.
The Bay Area Addiction case provides some guidance to courts (and local governments) considering
whether a given individual poses a "significant risk" under the Act. The Court stated that the relevant
factors include "the nature, duration, and severity of the risk," and "the probability that the potential injury
will actually occur." It further noted that the terms "health and safety" were broad enough to include
"severe and likely harms to the community that are directly associated with the operation of the
methadone clinic." The Court cautioned, however, that, "[a]lthough a city may consider legitimate safety
concerns in its zoning decisions, it may not base its decisions on the perceived harm from . . . stereotypes
and generalized fears."
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Ca. Civil Code § 54
(a) Individuals with disabilities or medical conditions have the same
right as the general public to the full and free use of the streets,
highways, sidewalks, walkways, public buildings, medical facilities,
including hospitals, clinics, and physicians' offices, public facilities, and
other public places.
(b) For purposes of this section:
(1) "Disability" means any mental or physical disability as defined in
Section 12926 of the Government Code.
(2) "Medical condition" has the same meaning as defined in subdivision
(h) of Section 12926 of the Government Code.
(c) A violation of the right of an individual under the Americans with
Disabilities Act of 1990 (Public Law 101-336) also constitutes a violation
of this section.
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(Selected Parts of) Ca. Gov’t Code § 65008
(a) Any action pursuant to this title by any city, county, city and county,
or other local governmental agency in this state is null and void if it
denies to any individual or group of individuals the enjoyment of residence,
landownership, tenancy, or any other land use in this state because of any of
the following reasons: (1)(A) The lawful occupation, age, or any characteristic
of the individual or group of individuals listed in subdivision (a) or (d) of
Section 12955, as those bases are defined in Sections 12926, 12926.1,
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955 and
Section 12955.2.

(Selected Parts of) Ca. Gov’t Code § 12926.1(c)
(c) Physical and mental disabilities include, but are not limited to, chronic or
episodic conditions such as HIV/AIDS, hepatitis, epilepsy, seizure disorder,
diabetes, clinical depression, bipolar disorder, multiple sclerosis, and heart
disease. In addition, the Legislature has determined that the definitions of
"physical disability" and "mental disability" under the law of this state require
a "limitation" upon a major life activity, but do not require, as does the
Americans with Disabilities Act of 1990, a "substantial limitation." This
distinction is intended to result in broader coverage under the law of this
state than under that federal act. Under the law of this state, whether a
condition limits a major life activity shall be determined without respect to
any mitigating measures, unless the mitigating measure itself limits a major
life activity, regardless of federal law under the Americans with Disabilities Act
of 1990.
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Money Damages Under Title 2 of the Americans with Disabilities
Act (42 U.S.C. §§ 12101, et seq.)

1.

No Eleventh Amendment Immunity for Cities

“[T]he Eleventh Amendment does not extend its immunity to units of local
government.” (Board of the Trustees of the University of Alabama v. Garrett, 531
U.S. 356 (2001) at 369. As announced by the Supreme Court in United States v.
Georgia, 546 U.S. 151, 153 (2006), “[T]itle II of the ADA provides that ‘no qualified
individual with a disability shall, by reason of such disability, be excluded from
participation in or be denied benefits of the services, programs, or activities of a
public entity, or be subjected to discrimination by any such entity.’” Id. (citing 42
U.S.C. § 12132). Moreover, Title II “provides that ‘[a] State shall not be immune
under the eleventh amendment to the Constitution of the United States from an
action in [a] Federal or State court of competent jurisdiction for a violation of this
chapter.’” Id. at 154 (citing 42 U.S.C. § 12202).

2.

Damages and Attorney’s Fees Under Ca. Civil Code § 54.3

Civil Code 54.3(a) provides:
“Any person or persons, firm or corporation who denies or interferes with
admittance to or enjoyment of the public facilities as specified in Sections 54 and
54.1 or otherwise interferes with the rights of an individual with a disability under
Sections 54, 54.1 and 54.2 is liable for each offense for the actual damages and any
amount as may be determined by a jury, or the court sitting without a jury, up to a
maximum of three times the amount of actual damages but in no case less than
seven hundred fifty dollars ($ 750), and such attorney's fees as may be determined
by the court in addition thereto, suffered by any person denied any of the rights
provided in Sections 54, 54.1, and 54.2. "Interfere," for purposes of this section,
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includes, but is not limited to, preventing or causing the prevention of a guide,
signal, or service dog from carrying out its functions in assisting a disabled person.”

3.

Nonexclusive Remedy

“(b) The remedies in this section are nonexclusive and are in addition to any
other remedy provided by law, including, but not limited to, any action for injunctive
or other equitable relief available to the aggrieved party or brought in the name of
the people of this state or of the United States.”

4.
1.

Recent Verdict

Sept. 16, 2011 - $680,000.00 (ADA case):
Mickel Hoback v. City of Chattanooga, 10-CV-00074 (09-16-2011);

2

TRIAL COURT FINDING 5.87
MOTIVATED BY SENTIMENTS
CONTRARY TO STATE LAW

3
4

5
6
7
8

SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

COUNTY OF LOS ANGELES SOUTH DISTRICT

10

12

SJ NON PROFIT COLLECTIVE, INC., a
CALIFORNIA nonprofit, etc.,
ff,

13

v.

11

14

CASE NO. NC055053
ORDER ON OSC RE:
PRELIMINARY INJUNCTION

CITY OF LONG BEACH, etc.,

15
16

1. BACKGROUND
17

On October 6, 2010, the court held a hearing on two Orders to
18

Show Cause re: Prel

Injunction ("OSC") in two cases

I

Ryan Pack

19

and Anthony Gayle v. City of Long Beach, Case No. NC055010 and SJ

20
Non-Profit

Collective.

Inc.,

v.

City

of

Long

Beach,

Case

No.

21

NC055053.

Even

the

idated or
issues,

cases are separate
these OSCs

involve many

and for purposes of consistency and judi

court addresses them in a

ruling.

two cases will be noted when relevant.

not been

economy,

lar
the

Distinctions between the
Identical orders are filed

each case.
Case No.

NC055010 is

(collectively, the

by Ryan Pack and
), who al

e

they are members of medical

EXHIBIT "10"

2

being used for any non-medical purpose.

Nor has the Ci

any evidence of such things.

the Ordinance,

3 whole, conveys an
4

contrary to the s

5

The CUA

6

Indeed,

ion of simply being motivated by sentiments
of the CUA and MMPA.
that its purposes

en

..

taken as a

lude:

s

7

to

8

purposes"

9

ill
and

ob
(H&S

Code

§

if

use

have

juana

for

the

medical

11362.5 (b) (1) (A» ;

"that pa

and

ir

10

who obtain and use marijuana for medical purposes . .

11

. are not subject to criminal prosecution or sanction"

12

(H&S

Code

11362.5

§

..

13

"the

14

a

15

af

plan

18

The

CUA

goes

19

possession

20

patient,

21

cult

and
or

a

H&S

Code

on

to

§

cult

of

the

safe

and
ents

juana" .

that

the

marijuana

statutes
"shall

c

's

a law for

for

to

11362.5(b) (1) (C»

In other words,

Calif

governmen t s

of marijuana to all pa

criminalizing

not

who

apply

CUA declares
ients and c

to

possesses

purposes ( .] "

tes marijuana for

11362.5(d).

s ta te

de

t

provides

pa

and

to

need of

17

(emphasis supplied)}; and

(B)

federal

s

16

) (1)

H&S

Code

a
or
§

it is not a crime
to

sess or grow

marijuana.
The MMPA was enacted seven years after passage of
to

c

fy

its

irements

and

implement

CUA in
it.

's intent in enacting the MMPA is stated as follows:
•

"reports

across the state
14-

reveal

2

3
4

TRIAL COURT FINDING CITY HAD
PRESENTED NO EVIDENCE OF
NEGATIVE COLLECTIVE
EFFECTS

5
6
7
8

SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

COUNTY OF LOS ANGELES SOUTH DISTRICT

10

12

SJ NON PROFIT COLLECTIVE, INC., a
CALIFORNIA nonprofit, etc.,
ff,

13

v.

11

14

CASE NO. NC055053
ORDER ON OSC RE:
PRELIMINARY INJUNCTION

CITY OF LONG BEACH, etc.,

15
16

1. BACKGROUND
17

On October 6, 2010, the court held a hearing on two Orders to
18

Show Cause re: Prel

Injunction ("OSC") in two cases

I

Ryan Pack

19

and Anthony Gayle v. City of Long Beach, Case No. NC055010 and SJ

20
Non-Profit

Collective.

Inc.,

v.

City

of

Long

Beach,

Case

No.

21

NC055053.

Even

the

idated or
issues,

cases are separate
these OSCs

involve many

and for purposes of consistency and judi

court addresses them in a

ruling.

two cases will be noted when relevant.

not been

economy,

lar
the

Distinctions between the
Identical orders are filed

each case.
Case No.

NC055010 is

(collectively, the

by Ryan Pack and
), who al

e

they are members of medical

EXHIBIT "11"

entity

subject

to

the

local

regulations."

And at oral argument,

2

Patients'

3

that because the Collective was no longer

4

the Ordinance,

OSC at 4:1-2.

of medical

7

Schaffer

8 Declaration
9

~

~

4.

ing as a result of

Decl

MP Patients'
~

on

5;

Collective.

12

Ordinance, if anything, strengthens its claim as to s

,s

Collec

having

been

13

(e)

Ci tyl s "Unclean Hands" Argument

14

The

court

15

Plaintiffs'

16

cons

17

or

hands
i

tut
11

19

license

20

collec

21

City's contention

22

acted unlawful

or

agree

th

unclean

the

shutdown

ty's

because

s

under

contention
they

dispute

and

the

the

business

t the 1 AM Collective was issued a
t

that

ffs'

's

bus

the

have been unable

e with which

of the

to c

that at

18

are

Gayle

So does the

11

not

and

ents have s

The

does

the

e, and (2) themselves

subject to the

ect to the
The

However,

that both of the Patients are (1)

Hence, it

members of collec

10

Pack

8i

c

the Ci

the

marijuana collectives wi

Declaration

to

Opposi

states that they are members

evidence pI

6

's

lective also lacked standing.

the

ents'

5

Ci

clear

that

i

the Ordinance went into effect.

the

Hence, the

Plaintiffs claims are barred because they have

(f)

itself makes no mention of any ill effects from
of
reasing

marijuana collectives (it
I

and does not suggest

-13

remarks about
collectives are

2

being used for any non-medical purpose.

Nor has the Ci

any evidence of such things.

the Ordinance,

3 whole, conveys an
4

contrary to the s

5

The CUA

6

Indeed,

ion of simply being motivated by sentiments
of the CUA and MMPA.
that its purposes

en

..

taken as a

lude:

s

7

to

8

purposes"

9

ill
and

ob
(H&S

Code

§

if

use

have

juana

for

the

medical

11362.5 (b) (1) (A» ;

"that pa

and

ir

10

who obtain and use marijuana for medical purposes . .

11

. are not subject to criminal prosecution or sanction"

12

(H&S

Code

11362.5

§

..

13

"the

14

a

15

af

plan

18

The

CUA

goes

19

possession

20

patient,

21

cult

and
or

a

H&S

Code

on

to

§

cult

of

the

safe

and
ents

juana" .

that

the

marijuana

statutes
"shall

c

's

a law for

for

to

11362.5(b) (1) (C»

In other words,

Calif

governmen t s

of marijuana to all pa

criminalizing

not

who

apply

CUA declares
ients and c

to

possesses

purposes ( .] "

tes marijuana for

11362.5(d).

s ta te

de

t

provides

pa

and

to

need of

17

(emphasis supplied)}; and

(B)

federal

s

16

) (1)

H&S

Code

a
or
§

it is not a crime
to

sess or grow

marijuana.
The MMPA was enacted seven years after passage of
to

c

fy

its

irements

and

implement

CUA in
it.

's intent in enacting the MMPA is stated as follows:
•

"reports

across the state
14-

reveal

The Law Adds to the Harm
Joseph D. McNamara, retired police chief of San Jose, Calif., is a research fellow at the Hoover
Institution at Stanford University.
Updated December 19, 2011, 8:22 PM

The appearance of any new study indicating an increase in marijuana use by youth is
always a prelude to a renewed government surge in America’s war on drugs. But let’s be
realistic about our options. It's not as though tough enforcement keeps kids away from
marijuana. Usage goes up and down no matter what we do. By keeping marijuana
illegal, we nudge youngsters into contact with real criminals engaged in the drug trade.
Then we bust kids, giving them a criminal record.
We should be asking: Is the drug war worth fighting? Is there such a thing as victory?
We shouldn't, of course, recommend to kids that they get high on pot instead of drunk
on booze or blasted on coke, but recognizing that they may not be the perfect children
that we were, the following facts speak for themselves: No one ever died from using
marijuana, unlike alcohol or cocaine. Marijuana tends to mellow people, but we know
alcohol and cocaine excites some into violence. Driving under any of these drugs is a nono, but cocaine and alcohol are more likely to produce speeding and reckless driving
than marijuana is. Both the law and common sense clearly show that a designated driver
is the way to travel.
The scare tactics — raising alarms about youngsters falling under the evil spell of
marijuana and tumbling down the slippery slope to a lifetime of degradation and crime
— are used to ward off hard questions. The real policy question is not how to save kids
from the bogeyman scare scenes depicted in "Reefer Madness," the government's
ludicrous 1930s film advocating a ban on marijuana. Instead we should be asking: Is the
drug war worth fighting? Is there such a thing as victory? Are the methods we employ
worse than the supposed evils they are meant to prevent?
Alcohol prohibition from 1920 to 1933 taught the federal government that it pays to
emphasize the “protect our youth” angle. This intimidates many from daring to question
some of the corruption and unnecessary deaths and injuries resulting from violent drug
enforcement. Even I, a former anti-drug warrior, am hesitant to risk being attacked as
encouraging kids to think any drug use is harmless and cool. Yet I have joined
thousands of former hard-charging cops, prosecutors and judges in an organization
called Law Enforcement Against Prohibition, which unequivocally states that people can
cure past drug excess, but can never cure the damage of a conviction and a youthful trip
into the world of crime and the criminal justice system.
Topics: Health, alcohol, drugs, teenagers
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SERIOUSLY ILL AND DISABLE PATIENTS:
CULTIVATING MEDICINAL CANNABIS
1.

Use of Medical Marijuana.
Marijuana was first used as a medicine in China nearly 5000 years ago.

Recommended for malaria, constipation, rheumatic pains, and as a surgical analgesic1,
subsequent records show it was later used throughout Asia, the Middle East, Southern
Africa and South America.
In the 19th century, marijuana became a mainstream medicine in England2. An
Irish scientist and physician, William O'Shaughnessy, observed its use as an analgesic,
anticonvulsant, antispasmodic, and antiemetic. After toxicity experiments conducted on
dogs and goats, O'Shaughnessy began providing medical marijuana to patients and was
impressed with its anticonvulsant and analgesic properties3. After O'Shaughnessy’s
observations were published in 1842, medicinal use of marijuana expanded rapidly. In
the United States a variety of marijuana-containing remedies were developed.
2.

Federal Policy on Marijuana After 1937.
In the 1930s, Harry J. Anslinger, the head of the Federal Bureau of Narcotics

(FBN), reported an increase in the number of people smoking marijuana4. Between
1935 and 1937, Anslinger advocated for passage of the Uniform State Narcotic Act and
Marihuana Tax Act. Although the marijuana tax proposal as opposed by the American
Medical Association5, it was eventually enacted by Congress on August 2, 1937 (P.L. 75238, 75th Congress, 50 Stat. 551, repealed 1971).
1

The Pharmacohistory of Cannabis Sativa, Mechoulam, R. (1986). In Cannabinoids as
Therapeutic Agents (ed. R. Mechoulam), pp. 1-19. Boca Raton, FL: CRC Press.
2
Therapeutic Aspects of Cannabis and Cannabinoids, Robson, P. (2001). The British Journal of
Psychiatry, Vol. 178, pp. 107-115. GB: Royal College of Psychiatrists.
3
fn.4.
4
The Murderers, the Story of the Narcotic Gangs, Anslinger, H., U. S. Commissioner of
Narcotics, and Oursler, W. (1961), pp. 541-554.
5
Statement of Dr. William C. Woodward, Hearing before the Committee on Ways and Means,
U.S. House of Representatives, May 4, 1937.
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The Marihuana Tax Act effectively proscribed medical use of marijuana in the
United States until California voters approved Proposition 215, the state’s
Compassionate Use Act (“CUA”), in 1996.

In the 15-year period since California

implemented its CUA, fifteen (15) additional states and the District of Columbia have
enacted medical marijuana laws6.
3.

The Compassionate Use Act and Medical Marijuana Program Act.
The 1996 voter-passed Compassionate Use Act is a plain-language law that

decriminalizes medical marijuana use, possession, and cultivation for patients in medical
need with doctor recommendations. At the time it was enacted, the law did not include
specific provisions for distribution to patients but rather included the general “right to
obtain” for all seriously ill Californians with doctor recommendations. It did, however,
ask that a distribution system be setup under its general provisions and so, in 2003, the
Legislature, acting in-part to address the need for distribution expressed by the voters,
established the Medical Marijuana Program Act (“MMPA”). The MMPA decriminalized
storage, land use, distribution, and transportation related to medical marijuana through
a collective and cooperative distribution system. Understanding the issue with the
general prohibition against marijuana expressed in federal law, the Legislature
designated that the state’s Attorney General promulgate guidelines related to the
collective and cooperative distribution, transportation, and provision system it had
established under the CUA. The MMPA also included sections related to an identification
card program, law enforcement, and threshold quantity limitations.

6

States and districts with medical marijuana laws, enacting legislation, and effective year: Alaska
(Ballot Meas. 8, 1998); Arizona (Prop. 203, 2010); California (Prop. 215, 1996); Colorado (Ballot
Amd. 20, 2000); District of Columbia (Initiative 59; Amd. Act. B18-622, 2010); Delaware (SB
17, 2011); Hawaii (SB 862, 2000); Maine (Ballot Quest. 2, 1999); Michigan (Prop. 1, 2008);
Montana (Initiative 148, 2004); Nevada (Ballot Quest. 9, 2000); New Jersey (SB 119, 2010); New
Mexico (SB 523, 2007); Oregon (Ballot Meas. 67, 1998); Rhode Island (SB 0710, 2006); Vermont
(SB 76, 2004); and Wa. State (Init. 692, 1998).

4.

Modern Medical Marijuana Use.
In March, 2011, the National Cancer Institute’s PDQ®7 (Physician Data Query)

information system for physicians and health professionals reported that potential
benefits of medical marijuana for people with cancer include, “antiemetic effects,
appetite stimulation, pain relief, and improved sleep. In the practice of integrative
oncology, the health care provider may recommend medicinal Marijuana not only for
symptom management but also for its possible direct antitumor effect8.”
In the late 1990s, the director of the White House Office of National Drug Control
Policy (“ONDCP”) asked the National Institutes of Science to review the evidence for the
potential benefits and risks associated with the use of medical marijuana. The Institute of
Medicine (“IOM”), a non-governmental, apolitical, non-profit part of the National
Institutes, was charged with carrying out the research and study. Completed in March,
1999, the institute’s medical marijuana project was coordinated by Janet E. Joy who,
along with doctors and scientists who participated in the report, co-authored a book
detailing the marijuana study:
“People who use marijuana solely as a medication do so in order to relieve
specific symptoms of AIDS, cancer, multiple sclerosis, and other debilitating conditions.
Some do so under the advice or consent of doctors after conventional treatments have
failed to help them … Surveys of marijuana buyers’ clubs indicate that most of their
members do, in fact, have serious medical conditions9.”
5.

Trying to grow medication when seriously ill.
The effectiveness of medical marijuana for a particular illness, disability, or

condition depends on the strain used. There are approximately 2,800 strains available
7

National Cancer Institute (National Institutes of Health) Website, Mar. 25, 2011,
<http:www.cancer.gov/
cancertopics/pdq/cam/cannabis/healthprofessional/page2>.
8
See Physician Data Query (PDQ®) Webpage, Cannabis and Cannabinoids, (URL in fn. 10),
Mar. 25, 2011.
9
Marijuana as Medicine?: The Science Beyond the Controversy, Mack, A. and Joy, J. (2000).
Nat. Inst. of Science, p. 10. D.C.: Nat. Academies Press.

today10. According to Yahoo! Answers11, it takes between two (2) and six (6) months to
cultivate marijuana depending on the “strain.”
The Compassionate Use Act12 only protects medical marijuana patients with valid
doctor recommendations from state criminal liability for medical marijuana use,
possession, and personal cultivation. It does not provide protection from state law
prohibiting distribution of marijuana.
6.

Deciphering the Medical Marijuana Program Act.
When they passed the CUA in 1996, California voters asked the state and federal

governments to “implement a plan to provide for the safe and affordable distribution of
marijuana to all patients in medical need of marijuana.” Ca. H&S § 11362.5(B)(1)(c).
Accordingly, as noted above, the state’s Medical Marijuana Program Act (“MMPA”) was
established in 2004 in part to address the issue of medication availability for seriously ill
and disabled patients who may be unable to cultivate on their own. The MMPA was also
enacted to ensure that patients with cancer, AIDS, mental illness, serious disabilities, and
other recognized medical conditions “who obtain and use marijuana for medical
purposes upon the recommendation of a physician are not subject to criminal
prosecution or sanction.” Ca. H&S Code §§ 11362.5(B)(1)(a) and 11362.5 (B)(1)(b)
(emphasis added).
Exceptions from state prohibitions for patients who “associate within the State of
California in order collectively or cooperatively to cultivate marijuana for medical
purposes” are provided through Ca. H&S Code § 11362.775, part of the MMPA13. The
MMPA includes a specific exemption to the “Drug Den” provision included at section
11570 of the Health and Safety Code.

10

Budtenders Help Medical Marijuana Patients Choose Strains that Fit Their Needs, Sutter, C.
(Mar. 1, 2010). Boulder, CO: Daily Camera.
11
Yahoo! Answers, 9/17/2011,<http://answers.yahoo.com/question/index?
qid=20080718113848AALwUJs>.
12
Ca. Health and Safety Code § 11362.5.
13
Ca. H&S Code § 11362.7, et seq.

Deprivation of medication to seriously ill,
terminally ill and disabled individuals constitutes
irreparable harm.

The inability to obtain necessary medical care clearly causes the
type of irreparable harm that preliminary injunctions are designed to
prevent. Caldwell v. Blum, (2nd Cir. 1981) 621 F. 2d 491 at 498-499
(finding irreparable injury where plaintiffs were "exposed to the
hardship of being denied essential medical benefits"), cert. denied,
(1981) 452 U.S. 909; Massachusetts Ass'n of Older Americans v. Sharp,
(1st Cir. 1983) 700 F.2d 749, 753 (“[t]ermination of benefits that
causes individuals to forgo ... medical care is clearly irreparable
injury”); Becker v. Toia, (S.D.N.Y. 1977) 439 F. Supp. 324, 336 (holding
that imposing co-payments on Medicaid recipients may cause them to
forgo medical treatment and that is irreparable harm); Bass v.
Richardson, (S.D.N.Y. 1971) 338 F. Supp. 478, 488 (finding the injury
to Medicaid recipients of losing coverage for prescription drugs "is
not merely irreparable; it is ultimate").
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Health and Safety Code § 11362.5.
(A)

This section shall be known and may be cited as the
Compassionate Use Act of 1996.

(B)

(1) The people of the State of California hereby find and declare
that the purposes of the Compassionate Use Act of 1996 are as
follows:
(a) To ensure that seriously ill Californians have the right to
obtain and use marijuana for medical purposes where that
medical use is deemed appropriate and has been
recommended by a physician who has determined that the
person's health would benefit from the use of marijuana in
the treatment of cancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, migraine, or any other illness
for which marijuana provides relief.
(b) To ensure that patients and their primary caregivers
who obtain and use marijuana for medical purposes upon
the recommendation of a physician are not subject to
criminal prosecution or sanction.
(c) To encourage the federal and state governments

to implement a plan to provide for the safe and
affordable distribution of marijuana to all patients
in medical need of marijuana.

Health and Safety Code § 11362.775.
Qualified patients, persons with valid identification cards, and the
designated primary caregivers of qualified patients and persons with
identification cards, who associate within the State of California in order
collectively or cooperatively to cultivate marijuana for medical
purposes, shall not solely on the basis of that fact be subject to state
criminal sanctions under Section 11357, 11358, 11359, 11360, 11366,
11366.5, or 11570.
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Sheriffs Lie About Medical Marijuana
Nov. 2010 - Denver, CO: You’d think the world’s most active force against
marijuana might actually know a little bit about it, but no, the cops are as
clueless as always and continue to publish distorted facts as truth and try to link
medical marijuana to the “Mexican Drug Cartel.”
According to law enforcement, medical marijuana in Colorado has grown so fast
in the past few months that it has outstripped the production of legal “grow”
operations. Local sheriffs and agents from the U.S. Drug Enforcement
Administration speculate some marijuana may be coming from illegal drug
cartels. If it is, patients are not using it.
Fact: Medicinal grade marijuana is not grown in large outdoor plots of land
like crappy dirt weed the Mexican cartels send to America. It is grown for
the most part using highly sophisticated indoor hydroponic systems by
American patient growers or caregivers. Here or in California, a medical
marijuana patient would take a puff of Mexican dirt weed or “swag” and
cough endlessly until they got a headache. Patients would not use this
“swag” because it is not medical grade cannabis and will, in almost all
cases, have the opposite impact.
Mexican Cartel Swag “weed” leads to choking and causes headaches. On the
other hand, using a vaporizer with medical grade cannabis grown in California
will set migraines at ease and stop nausea. The opposite happens when a patient
uses illegal Mexican “weed” or cartel swag. Any medical marijuana patient can
vouch for this, no matter what statistics the police contrive. The statistics are
meant to garner dollars for law enforcement notwithstanding the impact on
seriously ill patients.
No Colorado dispensary would buy Mexican Swag Weed grown without
fertilizers, likely outdoors, improperly cured, and risking the exposure of
patients to impurities and possibly dangerous additives. Personally, I
know plenty of people who work in and are part of legal medical marijuana
dispensaries in California and can state with 100% certainty they will not
and do not buy swag weed grown illegally. It is not potent enough, is
usually covered in disgusting chemicals/pesticides and is never cured
properly or taken care of. In fact, any dispensary known to sell that type of
illegal marijuana would be SHUNNED BY THE MEDICAL MARIJUANA
PATIENTS.
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Curing is a major part of marijuana potency and guess what, Mexican Drug
Cartels sell “weed” (not medical cannabis) that gives you a headache because it is
never cured properly.
Police simply want federal money to fight marijuana whether it is used by
seriously ill patients or sold by dangerous drug cartels. To do so, they need to
keep marijuana a “bad drug.” I have dealt with many patients with cancer and
other ailments yet the police treat medical marijuana as if it is the same as illegal
cartel “swag.” Dispensaries would simply go out of business if they even
suggested the low-quality cartel “weed” to patients.
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From the Cabinet or the Street?
How is Medical Marijuana Different from the Street Drug
Marijuana smoking has been used historically in many cultures for medical purposes. Canada was the first
country to create a system for regulating the use of medical marijuana in 2001, and it is currently available
for a variety of different health reasons. Smoking medical marijuana is generally thought to help relieve
nausea and vomiting, and is helpful in assisting people to regain their appetite. This is most helpful for
individuals suffering from AIDS/HIV and cancer. It is also thought that medical marijuana may help to reduce
pain and muscle spasms.
Medical marijuana is available in several different forms. It can be smoked as marijuana cigarettes or it can
be ingested in a pill form. The pill form is known as dronabinol or nabilone. It is a synthetic version of the
chemical THC, which is the main chemical in cannabis or marijuana. Choosing the pill form offers an
individual the opportunity to use marijuana without the health risks that come with smoking.
Health Canada has identified specific criteria for individuals who are eligible to apply for possession of
medical marijuana. Individuals allowed to apply for medical marijuana are people being treated for
symptoms within the context of providing end-of-life care. Individuals with severe pain and muscle spasms
associated with multiple sclerosis and spinal cord injury or disease are eligible to apply for medical
marijuana. In addition, people suffering from severe pain, anorexia, weight loss and nausea from cancer or
HIV/AIDS, seizures from epilepsy or severe pain from arthritis are all eligible to apply for possession of
medical marijuana. Individuals with any other medical conditions must be able to prove that other
treatments have not worked and that those treatments failed to relieve their symptoms.
Marijuana that is used legitimately for medical purposes differs greatly from that which someone might buy
on the street. One major difference between the two is where the actual drug comes from. When someone
legally purchases medical marijuana, they can be assured that the quality of the marijuana is consistent,
because it is coming from a company in which the production is standardized and the quality is controlled by
Health Canada. When someone buys marijuana illegally on the street, they do not know where it originated,
or if the quality is consistent from one batch to the next. As well, when buying marijuana on the street, there
is a risk that it could be laced with other drugs such as PCP, or even cut with other products such as herbs or
vegetation.
Another difference between medical marijuana and street marijuana is the outcome that the user is
pursuing. People using marijuana for its medical purpose are generally not after achieving the drug's
psychoactive effects. People using it for a medical purpose are trying to modify particular symptoms and
generally use marijuana that is milder than recreational users. In contrast, recreational users take the drug to
achieve an altered state of consciousness and perception, and generally use marijuana that is stronger and
more potent.
Although medical marijuana is available for eligible, seriously ill people, it is still an illegal substance and has
negative side-effects just like the marijuana available on the street. However, in the case of some terminally
ill patients, the short-term benefits may outweigh the long-term effects. Research is still being conducted to
provide information about whether medical marijuana is effective and appropriate in relieving symptoms of
cancer and other health conditions. As well, research is still being conducted which form is the most
effective way to prescribe marijuana to achieve the desired effects.
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GUIDELINES FOR THE SECURITY AND NON-DIVERSION
OF MARIJUANA GROWN FOR MEDICAL USE
August 2008
In 1996, California voters approved an initiative that exempted certain patients and their
primary caregivers from criminal liability under state law for the possession and cultivation of
marijuana. In 2003, the Legislature enacted additional legislation relating to medical marijuana.
One of those statutes requires the Attorney General to adopt “guidelines to ensure the security and
nondiversion of marijuana grown for medical use.” (Health & Saf. Code, § 11362.81(d).1) To
fulfill this mandate, this Office is issuing the following guidelines to (1) ensure that marijuana
grown for medical purposes remains secure and does not find its way to non-patients or illicit
markets, (2) help law enforcement agencies perform their duties effectively and in accordance
with California law, and (3) help patients and primary caregivers understand how they may
cultivate, transport, possess, and use medical marijuana under California law.
I.

SUMMARY OF APPLICABLE LAW
A.

California Penal Provisions Relating to Marijuana.

The possession, sale, cultivation, or transportation of marijuana is ordinarily a crime under
California law. (See, e.g., § 11357 [possession of marijuana is a misdemeanor]; § 11358
[cultivation of marijuana is a felony]; Veh. Code, § 23222 [possession of less than 1 oz. of
marijuana while driving is a misdemeanor]; § 11359 [possession with intent to sell any
amount of marijuana is a felony]; § 11360 [transporting, selling, or giving away marijuana
in California is a felony; under 28.5 grams is a misdemeanor]; § 11361 [selling or
distributing marijuana to minors, or using a minor to transport, sell, or give away
marijuana, is a felony].)
B.

Proposition 215 - The Compassionate Use Act of 1996.

On November 5, 1996, California voters passed Proposition 215, which decriminalized the
cultivation and use of marijuana by seriously ill individuals upon a physician’s
recommendation. (§ 11362.5.) Proposition 215 was enacted to “ensure that seriously ill
Californians have the right to obtain and use marijuana for medical purposes where that
medical use is deemed appropriate and has been recommended by a physician who has
determined that the person’s health would benefit from the use of marijuana,” and to
“ensure that patients and their primary caregivers who obtain and use marijuana for
1

Unless otherwise noted, all statutory references are to the Health & Safety Code.
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IV.

GUIDELINES REGARDING COLLECTIVES AND COOPERATIVES

Under California law, medical marijuana patients and primary caregivers may “associate
within the State of California in order collectively or cooperatively to cultivate marijuana for
medical purposes.” (§ 11362.775.) The following guidelines are meant to apply to qualified
patients and primary caregivers who come together to collectively or cooperatively cultivate
physician-recommended marijuana.
A.
Business Forms: Any group that is collectively or cooperatively cultivating and
distributing marijuana for medical purposes should be organized and operated in a manner
that ensures the security of the crop and safeguards against diversion for non-medical
purposes. The following are guidelines to help cooperatives and collectives operate within
the law, and to help law enforcement determine whether they are doing so.
1.
Statutory Cooperatives: A cooperative must file articles of incorporation
with the state and conduct its business for the mutual benefit of its members.
(Corp. Code, § 12201, 12300.) No business may call itself a “cooperative” (or “coop”) unless it is properly organized and registered as such a corporation under the
Corporations or Food and Agricultural Code. (Id. at § 12311(b).) Cooperative
corporations are “democratically controlled and are not organized to make a profit
for themselves, as such, or for their members, as such, but primarily for their
members as patrons.” (Id. at § 12201.) The earnings and savings of the business
must be used for the general welfare of its members or equitably distributed to
members in the form of cash, property, credits, or services. (Ibid.) Cooperatives
must follow strict rules on organization, articles, elections, and distribution of
earnings, and must report individual transactions from individual members each
year. (See id. at § 12200, et seq.) Agricultural cooperatives are likewise nonprofit
corporate entities “since they are not organized to make profit for themselves, as
such, or for their members, as such, but only for their members as producers.”
(Food & Agric. Code, § 54033.) Agricultural cooperatives share many
characteristics with consumer cooperatives. (See, e.g., id. at § 54002, et seq.)
Cooperatives should not purchase marijuana from, or sell to, non-members;
instead, they should only provide a means for facilitating or coordinating
transactions between members.
2. Collectives: California law does not define collectives, but the dictionary
defines them as “a business, farm, etc., jointly owned and operated by the members
of a group.” (Random House Unabridged Dictionary; Random House, Inc.
© 2006.) Applying this definition, a collective should be an organization that
merely facilitates the collaborative efforts of patient and caregiver members –
including the allocation of costs and revenues. As such, a collective is not a
statutory entity, but as a practical matter it might have to organize as some form of
business to carry out its activities. The collective should not purchase marijuana
from, or sell to, non-members; instead, it should only provide a means for
facilitating or coordinating transactions between members.
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B.
Guidelines for the Lawful Operation of a Cooperative or Collective:
Collectives and cooperatives should be organized with sufficient structure to ensure
security, non-diversion of marijuana to illicit markets, and compliance with all state and
local laws. The following are some suggested guidelines and practices for operating
collective growing operations to help ensure lawful operation.
1.
Non-Profit Operation: Nothing in Proposition 215 or the MMP authorizes
collectives, cooperatives, or individuals to profit from the sale or distribution of
marijuana. (See, e.g., § 11362.765(a) [“nothing in this section shall authorize . . .
any individual or group to cultivate or distribute marijuana for profit”].
2.
Business Licenses, Sales Tax, and Seller’s Permits: The State Board of
Equalization has determined that medical marijuana transactions are subject to
sales tax, regardless of whether the individual or group makes a profit, and those
engaging in transactions involving medical marijuana must obtain a Seller’s
Permit. Some cities and counties also require dispensing collectives and
cooperatives to obtain business licenses.
3.
Membership Application and Verification: When a patient or primary
caregiver wishes to join a collective or cooperative, the group can help prevent the
diversion of marijuana for non-medical use by having potential members complete
a written membership application. The following application guidelines should be
followed to help ensure that marijuana grown for medical use is not diverted to
illicit markets:
a) Verify the individual’s status as a qualified patient or primary caregiver.
Unless he or she has a valid state medical marijuana identification card, this
should involve personal contact with the recommending physician (or his or
her agent), verification of the physician’s identity, as well as his or her state
licensing status. Verification of primary caregiver status should include
contact with the qualified patient, as well as validation of the patient’s
recommendation. Copies should be made of the physician’s
recommendation or identification card, if any;
b) Have the individual agree not to distribute marijuana to non-members;
c) Have the individual agree not to use the marijuana for other than
medical purposes;
d) Maintain membership records on-site or have them reasonably
available;
e) Track when members’ medical marijuana recommendation and/or
identification cards expire; and
f) Enforce conditions of membership by excluding members whose
identification card or physician recommendation are invalid or have
expired, or who are caught diverting marijuana for non-medical use.
-9-

4.
Collectives Should Acquire, Possess, and Distribute Only Lawfully
Cultivated Marijuana: Collectives and cooperatives should acquire marijuana
only from their constituent members, because only marijuana grown by a qualified
patient or his or her primary caregiver may lawfully be transported by, or
distributed to, other members of a collective or cooperative. (§§ 11362.765,
11362.775.) The collective or cooperative may then allocate it to other members of
the group. Nothing allows marijuana to be purchased from outside the collective or
cooperative for distribution to its members. Instead, the cycle should be a closedcircuit of marijuana cultivation and consumption with no purchases or sales to or
from non-members. To help prevent diversion of medical marijuana to nonmedical markets, collectives and cooperatives should document each member’s
contribution of labor, resources, or money to the enterprise. They also should track
and record the source of their marijuana.
5.
Distribution and Sales to Non-Members are Prohibited: State law
allows primary caregivers to be reimbursed for certain services (including
marijuana cultivation), but nothing allows individuals or groups to sell or distribute
marijuana to non-members. Accordingly, a collective or cooperative may not
distribute medical marijuana to any person who is not a member in good standing
of the organization. A dispensing collective or cooperative may credit its members
for marijuana they provide to the collective, which it may then allocate to other
members. (§ 11362.765(c).) Members also may reimburse the collective or
cooperative for marijuana that has been allocated to them. Any monetary
reimbursement that members provide to the collective or cooperative should only
be an amount necessary to cover overhead costs and operating expenses.
6.
Permissible Reimbursements and Allocations: Marijuana grown at a
collective or cooperative for medical purposes may be:
a) Provided free to qualified patients and primary caregivers who are
members of the collective or cooperative;
b) Provided in exchange for services rendered to the entity;
c) Allocated based on fees that are reasonably calculated to cover
overhead costs and operating expenses; or
d) Any combination of the above.
7.
Possession and Cultivation Guidelines: If a person is acting as primary
caregiver to more than one patient under section 11362.7(d)(2), he or she may
aggregate the possession and cultivation limits for each patient. For example,
applying the MMP’s basic possession guidelines, if a caregiver is responsible for
three patients, he or she may possess up to 24 oz. of marijuana (8 oz. per patient)
and may grow 18 mature or 36 immature plants. Similarly, collectives and
cooperatives may cultivate and transport marijuana in aggregate amounts tied to its
membership numbers. Any patient or primary caregiver exceeding individual
possession guidelines should have supporting records readily available when:
a) Operating a location for cultivation;
b) Transporting the group’s medical marijuana; and
c) Operating a location for distribution to members of the collective or
cooperative.
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8.
Security: Collectives and cooperatives should provide adequate security to
ensure that patients are safe and that the surrounding homes or businesses are not
negatively impacted by nuisance activity such as loitering or crime. Further, to
maintain security, prevent fraud, and deter robberies, collectives and cooperatives
should keep accurate records and follow accepted cash handling practices,
including regular bank runs and cash drops, and maintain a general ledger of cash
transactions.
C.
Enforcement Guidelines: Depending upon the facts and circumstances,
deviations from the guidelines outlined above, or other indicia that marijuana is not for
medical use, may give rise to probable cause for arrest and seizure. The following are
additional guidelines to help identify medical marijuana collectives and cooperatives that
are operating outside of state law.
1.
Storefront Dispensaries: Although medical marijuana “dispensaries”
have been operating in California for years, dispensaries, as such, are not
recognized under the law. As noted above, the only recognized group entities are
cooperatives and collectives. (§ 11362.775.) It is the opinion of this Office that a
properly organized and operated collective or cooperative that dispenses medical
marijuana through a storefront may be lawful under California law, but that
dispensaries that do not substantially comply with the guidelines set forth in
sections IV(A) and (B), above, are likely operating outside the protections of
Proposition 215 and the MMP, and that the individuals operating such entities may
be subject to arrest and criminal prosecution under California law. For example,
dispensaries that merely require patients to complete a form summarily designating
the business owner as their primary caregiver – and then offering marijuana in
exchange for cash “donations” – are likely unlawful. (Peron, supra, 59
Cal.App.4th at p. 1400 [cannabis club owner was not the primary caregiver to
thousands of patients where he did not consistently assume responsibility for their
housing, health, or safety].)
2.
Indicia of Unlawful Operation: When investigating collectives or
cooperatives, law enforcement officers should be alert for signs of mass production
or illegal sales, including (a) excessive amounts of marijuana, (b) excessive
amounts of cash, (c) failure to follow local and state laws applicable to similar
businesses, such as maintenance of any required licenses and payment of any
required taxes, including sales taxes, (d) weapons, (e) illicit drugs, (f) purchases
from, or sales or distribution to, non-members, or (g) distribution outside of
California.
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the gang violence and crack cocaine epidemic of the 1990s, when the homicide rate was
four times as high.
Throughout the rest of L.A. County, which is patrolled by the sheriff and individual
cities' police departments, there were 283 homicides — a 12% decline from the previous
year — according to a Times analysis of coroner's data.
Other categories of violent and property crime, meanwhile, continued the downward
trend they have followed for the last several years. The number of reported robberies,
aggravated assaults, burglaries and auto thefts in the city through Dec. 24, for example,
was down between 3% and 9% compared with the same period the previous year, LAPD
statistics showed.
The Sheriff's Department, which patrols numerous small cities and the county's
unincorporated areas, also posted declines in a preliminary count through November.
Serious violent crimes were down 13.5%, and property-related offenses dropped about
2%. The LAPD is scheduled to release its final crime numbers Thursday.
"It is deeply puzzling," said Richard Rosenfeld, a leading criminologist at the University
of Missouri, St. Louis. "During past economic recessions, with high unemployment and
stagnant incomes, we saw increases in crime. That has not been the case this time."
Since 2007, the last full year before the onset of the country's ongoing economic woes,
Angelenos and others in the region have been told to brace for an anticipated surge in
crime that has never come.
To the contrary, the region has watched as a downward trend in crime that began nearly
a decade ago has continued largely unabated, despite high unemployment, a horrible
housing market and cuts to public services. This will be the ninth consecutive year of
falling crime in Los Angeles.
Not yet ready to altogether abandon the long-held belief that people's financial wellbeing is inexorably linked to crime rates, Rosenfeld nonetheless acknowledged that he
and other researchers are running out of places to find where that link exists.
Researchers and police have long butted heads trying to make sense of what factors
influence crime rates. Police argue that their work is the linchpin, while academics look
for larger societal explanations.

LA
APD ch
hief: Pot
P clin
nics no
ot plag
gued b
by crim
me
By Tony
y Castro, Sta
aff Writer
Posted: 01/17/201
0
0 12:00:51 AM PST

Despitte neighbo
orhood complaints, most med
dical mariijuana clin
nics are n
not
typicaally the maagnets for crime thaat critics o
often porttray, accorrding to Los
Angelees police Ch
hief Charlie Beck.
"Bank
ks are morre likely to
o get robb
bed than m
medical maarijuana diispensariess,"
Beck said
s
at a recent
r
meeeting with editors an
nd reporteers of the Los Angeles
Daily News.
N
Oppon
nents of thee pot cliniccs complain
n that theyy attract a h
host of crim
minal activiity
to the neighborh
hoods, including robb
beries. Butt a report tthat Beck rrecently haad
a citywidee robberies in 2009
9 found th
hat
the deepartment generate looking at
simply
y wasn't th
he case.
"I have tried to verify
v
that because th
hat, of course, is the mantra," ssaid Beck. ""It
doesn't really beear out."
In 200
09, the LAP
PD received
d reports of
o 71 robbeeries at thee more thaan 350 banks
in thee city, com
mpared to 47 robberries at meedical marijuana faciilities which
numbeer at leastt 800, thee chief said in a folllow up in
nterview, iin which h
he
provid
ded statistics from thee report.
Beck said he haad asked for
f a comparison off robberiess at the tw
wo types of
use of the growing public
p
outccry -- as th
he City Cou
uncil debattes
busineesses becau
tighterr restrictio
ons on clin
nics -- that those facillities have become aan increasin
ng
targett for crime.
He saiid he thoug
ght a comp
parison of banks and
d medical m
marijuana dispensaries
was appropriatee because of
o their sim
milarities aas potentiaal targets -- both havve
s
of cassh and are often heav
vily fortified.
large sums

Analysis: Denver pot shops' robbery rate lower than banks'
Posted: 01/27/2010 01:00:00 AM MST
Updated: 01/27/2010 05:58:13 AM MST

By John Ingold
The Denver Post
A Denver Police Department analysis estimates that medical-marijuana
dispensaries in the city were robbed or burglarized at a lower rate last year
than either banks or liquor stores.
The analysis — contained in a memo authored by Division Chief Tracie Keesee
for Denver City Council members — finds that the projected robbery and
burglary rate for storefront dispensaries in 2009 was on par with that of
pharmacies.
The analysis is the first time Denver police have sought to compare crime at
dispensaries with that at other businesses, and it represents a best-guess at a
crime rate for the city's rapidly evolving dispensary industry. Denver police
spokesman John White said he didn't want to speculate on the bigger meaning
of the numbers until the department can do a more thorough analysis.
But the memo comes as welcome news to medical-marijuana advocates, who
have sought to convince state and local officials that dispensaries are not
crime magnets.
"It sounds anecdotally about right," said Matt Brown, with the pro-dispensary
group Coloradans for Medical Marijuana Regulation. ". . . Occasionally they
happen. (Dispensaries) are by no means immune to crime. But they're far
more manageable than some of the public outrage would lead you to believe."
Police departments in other parts of the state — and in other states as well —
have reported spikes in medical-marijuana-related crime coinciding with
increases in the number of dispensaries in their communities.
Denver police statisticians arrived at the estimated crime rate for dispensaries
by looking at the total number of burglaries or robberies reported at
storefront dispensaries in 2009 — eight — and projecting what that number
would have been had all the dispensaries operating in Denver at the end of the
year been open for the full year.

The figures do not include medical-marijuana-related crimes that occurred
outside storefront dispensaries — such as robberies of medical-marijuana
delivery services or home-based caregivers. Previously, Denver police officials
have said there were at least 25 medical-marijuana-related robberies or
burglaries in the city in the last six months of 2009.
The projected 16.8 percent burglary and robbery rate for dispensaries is equal
to that of pharmacies. It's below the 19.7 percent rate of liquor stores and the
33.7 percent rate for banks, the analysis found.
State Sen. Chris Romer, a Denver Democrat who has been working to create
regulations for Colorado's medical-marijuana system, said the numbers show
that crime at dispensaries should not be ignored.
But he said it also shows that the crime rate is not so high as to necessitate the
banning of dispensaries, which one proposal floating around the state Capitol
would effectively do.
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Repeal of marijuana prohibition
December 23, 2011 – 3:43 pm

A coalition of Michigan parents, teachers, attorneys, physicians, health professionals,
former law enforcers and many other people from all walks of life are putting
together a voter ballot initiative to repeal marijuana prohibition in Michigan. The
2012 Michigan Ballot Initiative to End Marijuana Prohibition will give Michigan
citizens the opportunity to vote on the repeal of Marijuana Prohibition.
We enacted the Michigan Medical Marijuana Act (MMMA) in 2008 to protect
patients from criminal prosecutions. Instead of regulating the medical marijuana
industry (like Colorado did) our State Attorney General, law enforcement, activist
judges and our state legislators have done everything they can think of to destroy
the new law.
State registered patients and caregivers have been viciously attacked and
prosecuted by the state. The voters did not intend for the state to spend millions of
tax dollars to prosecute patients and caregivers and attempt to destroy the new law.
This coalition examined all the options. They thought about strengthening our
current Medical Marijuana law. They discussed decriminalization and concluded
that whatever they did the state would try to destroy our new effort the same way
that they did with the Michigan Medical Marijuana Act.
Thanks to the current effort by AG Bill Schuette and company to destroy the MMMA,
Michigan could be the first state to repeal marijuana prohibition.
Michigan prohibited alcohol in 1919. In 1933 the U.S. Government recognized the
connection between high crime rates and prohibition. A state convention with one
delegate from each state house district voted 99-1 to repeal alcohol prohibition. The
following year Michigan had a 70 percent drop in homicides.
The violence carried out by the likes of Al Capone was minor compared to the
violence that is created by marijuana prohibition. As soon as we enacted marijuana
prohibition the murder rates skyrocketed the same way they did when we tried to
prohibit alcohol. Crime rates will drop if we succeed in our effort to right a very
serious wrong by repealing marijuana prohibition.

The repeal of marijuana prohibition in Michigan will reduce criminal gang activity,
reduce access of marijuana by minors. It will promote agriculture and create jobs by
creating a new hemp industry and reduce the burdens of an overpopulated prison
system, increase better relations between people and law enforcement and law
enforcement will have more time and resources to focus on real crime where there
are actual victims.
We’ve spent over one trillion tax dollars and arrested over 20 million people for
marijuana. Drug use with school children and adults has increased every year along
with our drug war budget. Our school budgets have been gutted to the point that
there is no more room to cut. Repealing marijuana prohibition will free up millions
of tax dollars to help shore up our school finances.
Colorado Representative Jared Polis recently called on Congress to end the
prohibition on marijuana. Rep. Polis said “We’ve seen the benefits across the board,
as a job creation engine in Colorado”. Polis predicted that national legislation was on
the horizon, but said “states must lead the charge”. “It’s a critical and important time
for advocacy at the national stage,” he said. “The more states that create a regulatory
structure around marijuana production and sales, the more pressure there will be
on Congress nationally”.
The undertaking by the coalition working to repeal marijuana prohibition will be an
enormous undertaking. We need thousands of volunteers to circulate petitions in
order for this to become a reality. The 30-year-old and younger crowds are being
targeted in this war and they are the ones that will have to step up to the plate to
help make this happen. You need to volunteer to help collect signatures and to
recruit other volunteers. My generation brought an end to the Viet Nam war through
peaceful demonstrations and your generation will bring an end to the war being
carried out against you under the disguise of marijuana law.
Bill Schuette has many prohibition allies with very deep pockets. Bill Schuette and
company will spend hundreds of thousands of dollars on negative and dishonest ads
against the repeal of marijuana prohibition. We do not have financial backing to
counter their ads, so we will need donations to combat the negative and false
advertising that will surely come from our opponents.
Go to repealtoday.org now and volunteer to help collect signatures or to donate
money for this effort, because if we fail with this effort the violent and unprovoked
attacks against innocent people who choose a safer alternative (marijuana) to
alcohol, will continue.
Bob Wood
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