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CONTRACT FOR CONTINUUM OF CARE

THIS CONTRACT FOR CONTINUUM OF CARE PROG~M (this
1

"Contract") is made and entered into, in duplicate, as of July 13, 2016 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on ,June 9, 2015, by and between UNITED STATES VETERANS

INITIATIVE, a California nonprofit corporation ("Organization"), whose address is 2001

River Avenue, Long Beach, California 90810, and the CITY OF LONG BEACH, a municipal

corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of
I

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low-income and homeless

residents; and

WHEREAS, as part of the 2015 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into a

contract with Organization that provides the grant funding within a maximum amount and

program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions contained

herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant

1
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Section 2.

A. Organization shall provide 'supportive services in conjunction
. ..,-/"

with housing, outreach and assessment, transitional housing and isupportlve

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "24 CFR 578 Homeless Emergency Assistance and Rapid

Transition to Housing: Continuum of Care Program; Interim Final Rule, Docket No.

FR-5476-1-01,Federal Register, Volume 77, No. 147, July 31, 2012", Attachment

"0" entitled "CFR Title 2, Subtitle A, Part 200;'- Uniform Administrative

Requirements, Cost Principles, and Audit Requirements for FederalAwards, 1-1-15

Edition", also known as the OMB Super Circular (which supersedes requirements

from OMB Circular A-110, A-122. and A-133), Attachment "E" entitled "Health

Information in Compliance with the Health Insurance Portability and Accountability

Act of 1996 (HIPAA) and the Health Information Technology for Economic and

Clinical Health Act (HITECH Act) Business Associate Agreement", Attachment "F"

entitled "Certification Regarding Debarment", and Attachment "G" entitled

"Certification Regarding Lobbying", all of which are attached hereto and

incorporated by this reference, and the Long Beach Continuum of Care Grants

Guidelines, which have been provided to Organization and are incorporated by this

reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations contained in the 2015 HUD Continuum of Care

NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach

Continuum of Care Grants Guidelines, this Contract and attachments A-G, the City

of Long Beach Consolidated Plan, the Grant Agreement, the Request for Proposal

("RFP") and Organization's proposal in response to the RFP.

Section 3. The term of this Contract shall be the Operational Year

2
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beginning on July 1, 2016 and ending on June 30, 2017, including an additional 6-month

post-operational period, unless sooner terminated as provided herein.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding, cash and/or in-kind match at

the rate required by 24 CFR 578.73, and mainstream resources available to

continue the services identified in this Contract. Further, Organization shall maintain

cash reserves equivalent to three (3) months of funding necessary to provide

services under this Contract.

8. Total disbursements made to Organization under this Contract

by the City shall not exceed Two Hundred Sixteen Thousand Five Hundred Dollars

($216,500) over the term of this Contract. Upon execution of this Contract, the City

shall disburse funds payable hereunder in due course of payments following receipt

from Organization of billing statements in a form approved by the City showing

expenditures and costs identified in Attachment "8".

C. The City shall pay to Organization the amounts specified in

Attachment "8" for the categories, criteria and rates established in that Attachment.

Organization may, with the prior written approval of the Director of the City's

Department of Health and Human Services, or his designee, make adjustments

within and among the categories of expenditures in Attachment "8"; provided,

however, that such adjustment(s) shall not cause the amount of the total budget

stated in Attachment "8" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

within the 15-day period may result in late payment from the City. Submission of
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incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating to

that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of funds.

F. The City closes its fiscal year during the months of August and

September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice and APR certified by one of Organization's officers or by its

Executive Director. The City reserves the right to refuse payment of any outstanding

invoice if Organization fails to submit a final invoice, or certified APR within thirty

(30) days of the end of the Operational Year.

H. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City will

not be obligated to pay Organization for costs incurred unless HUD releases funds

to the City. For this reason, failure of Organization to submit the final invoice and

certified APR within thirty (30) days after the end of the Operational Year may result

in loss of reimbursement of funds.

I. The City reserves the right to withhold payment of an invoice
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pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by the

City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate
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Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt of

a written or oral request from a City representative, unless a longer period of time is

otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data elements

that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Seven Hundred Fifty Thousand Dollars

($750,000) or more in Federal funds in an Operational Year, then Organization shall

submit an audit report to the City in accordance with OMS Super Circular no later

than thirty (30) days after receipt of the audit report from Organization's auditor or

no later than nine (9) months after the end of the Operational Year, whichever is

earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars

($750,000) in Federal grant funds in an Operational Year, submission of the audited

financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention or

treatment services through the project.

S. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are
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consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,

as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability

or handicap. Organization shall take affirmative action to assure that applicants are

employed or served, and that employees and applicants are treated during

employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or termination; rates of payor

other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent

7
RCZ:bg A16-01896
L:lApps\ClyLaw32\WPDocs\D021 \P027\00649061.docx



B. Organization acknowledges and agrees that (a) the City will not

withhold taxes of any kind from Organization's compensation, (b) the City will not

secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary rights,

benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and any

assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10.

A. Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents ("Indemnified

Parties"), from and against any and all liability, claims, demands, damage, loss,
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data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall act

as an independent contractor and not as an employee, representative, or agent of

the City. Organization's obligations to and authority from the City are solely as

prescribed in this Contract. Organization expressly warrants that it will not, at any

time, hold itself out or represent that Organization or any of its agents, volunteers,

subscribers, members, officers or employees are in any manner officials, employees

or agents of the City. Organization shall not have any authority to bind the City for

any purpose.
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costs and expenses, arising or alleged to have arisen, in whole or in part, out of or

in connection with (1) Organization's breach or failure to comply with any of its

obligations contained in this Agreement, or (2) negligent or willful acts, errors,

omissions or misrepresentations committed by Organization, its officers,

employees, agents, subcontractors, or anyone under Organization's control, in the

performance of work or services under this Agreement (collectively "Claims" or

individually "Claim").

B. In addition to Organization's duty to indemnify, Organization

shall have a separate and wholly independent duty to defend Indemnified Parties at

Organization's expense by legal counsel approved by City, from and against all

Claims, and shall continue this defense until the Claims are resolved, whether by

settlement, judgment or otherwise. No finding or judgment of negligence, fault,

breach, or the like on the part of Organization shall be required for the duty to defend

to arise. City shall notify Organization of any Claim, shall tender the defense of the

Claim to Organization, and shall assist Organization, as may be reasonably

requested, in the defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from grant

funds allocated to Organization if itemized on Attachment "B") for the duration of this

Contract the following insurance and bond against claims for injuries to persons or

damage to property that may arise from or in connection with the performance of

this Contract by Organization, its agents, representatives, employees, volunteers or

subcontractors.

(1) Commercial general liability insurance (equivalent in scope

to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less than

One Million Dollars ($1,000,000) per occurrence and Two Million Dollars

($2,000,000) general aggregate. Such coverage shall include but not be
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limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form CG

20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no special

limitations on the scope of protection given to the City, its Boards and

Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in an

amount not less than Five Hundred Thousand Dollars ($500,000) combined

single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization hereunder

or Twenty-Five Thousand Dollars ($25,000), whichever is less, to safeguard

the proper handling of funds by employees, agents or representatives of

Organization who sign as the maker of checks or drafts or in any manner

authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage

for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The
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City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as they

would have been protected had the policy or policies not contained retention or

deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to any

other insurance or self-insurance maintained by the City. Organization shall notify

the City in writing within five (5) days after any insurance required herein has been

voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days priorto expiration of this insurance, furnish

to the City certificates of insurance and endorsements evidencing renewal of the

insurance. The City reserves the right to require complete certified copies of all

policies of Organization and Organization's contractors and subcontractors, at any

time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her designee.

Not more frequently than once a year, the City's Risk Manager or his/her designee

may require that Organization, Organization's contractors and subcontractors

change the amount, scope or types of coverages if, in his or her sole opinion, the

amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be construed

or deemed as a limitation on liability relating to Organization's performance or as full

performance of or compliance with the indemnification provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, then

the building must be maintained as a shelter for or provide supportive services to

homeless individuals for not less than ten (10) years nor more than fifteen (15) years

according to a written determination delivered to Organization by the City, and such

determination shall state when the applicable period of time shall commence and

terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant funds

will be used for supportive services, assessment and/or homeless prevention

services shall be maintained as a shelter or provider of programs for homeless

individuals during the term of this Contract.
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C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious

or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a

religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will not

limit such services or give preference to persons on the basis of

religion;

(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of
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services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or in

which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to be

a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may continue

to carry out its mission, including the definition, practice, and expression of

its religious beliefs, provided that it does not use direct HUD funds to support

any inherently religious activities, such as worship, religious instruction, or

proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over

its internal governance, and it may retain religious terms in its organization's
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name, select its board members on a religious basis, and include religious

references in its organization's mission statements and other governing

documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is used

for both eligible and inherently religious activities, HUD funds may not exceed

the cost of those portions of the acquisition, construction, or rehabilitation that

are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other

rooms that a HUD funded religious congregation uses as its principal place

of worship, however, are ineligible for HUD funded improvements.

Disposition of real property after the term of the grant, or any change in use

of the property during the term of the grant, is subject to government-wide

regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or families

with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

treatment, counseling, supervision and other services essential for achieving

independent living; and

(2) Other Federal, State, and local private assistance
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Section 14. The City shall facilitate the submission of all reports required by

HUD based on information submitted by Organization to the City. The City shall act as the

primary contact for Organization to HUD for services provided under this Contract. The

City shall facilitate directly to HUD the submission of any information related to all financial

and programmatic matters in this Contract, including but not limited to reimbursements of

grant funds, requests for changes to Organization's budget, requests for changes to

Organization's application for grant funds and requests for changes to Organization's

24 Technical Submission.

25 Section 15. All notices given hereunder this Contract shall be in writing and

26 personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

27 requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

28 Homeless Services Officer, and to Organization at the address first stated above. Notice
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available for such individuals, including mainstream resources.

I. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of

this Contract and such other requirements as from time to time may be promulgated

by HUD.

J. Organization shall execute a Certification Regarding

Debarment in the form shown on Attachment "F".

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "G".

Section 13. Organization certifies that it has established a Drug-Free

Awareness Program in compliance with Government Code Section 8355, that it has given

a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

possession or use of a controlled substance is prohibited and action will be taken for

violation.
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shall be deemed given on the date personal delivery is made or the date shown on the

return receipt, whichever is earlier. Notice of change of address shall be given in the same

manner as stated for other notices.

Section 16. The City Manager or hislher designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

hislher designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either party

terminates this Contract, all funds held by Organization under this Contract which have not

been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this Contract.

Section 20. The acceptance of any service or payment of any money by the

City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.

III

III

III
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UNITED STATES VETERANS
INITIATIVE, a California nonprofit

corpo:~tion ~

By (~~JAL
Name'"'BiendCl ~ThCe(1j·t+
Title .£.X'f"(\~-, ·P'Wtttv.c
By (~O»)
Name BCCnrie1 !:I.hcecd:t
Title fXt'euhVe.. 'P...u'i r~f'=c.LJtoL...L-c----

IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

"City"

This Contract is approved as to form on -----"'f1t:oa,. ~Q~,L/--\./~~~---,2016.

__ ------i,?fL-.L/~3~__ , 2016

,2016
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"Organization"

CITY OF LONG BEACH, a municipal
corporation EXECUTEDPURSUANT

____ --'~./ / / TO SECTION301 OF
By------./ c::::/}/L/t-L--THE CITY CHARTER.

~ City Manaqer
Assistant City Manag r

CHARL fQl\~' ••:"1J'I, City Attorney

By ----M~.1....,k~L..::::.=::::=-----
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City of Long Beach
2015 Continuum of Care (CoC) Program

Scope of Work

Project Name:

CLB Contract:

Agency: United States Veterans Initiative

HUD Grant: CA0622U9D061508

ADVANCE

PENDING

Program Objective: ADVANCE provides 20 beds of Transitional Housing (TH) for homeless/chronically homeless
female veterans with outcomes of CoC standard goals for TH; 70% Permanent Housing (PH) placements, 55%
increasing income, and 90% utilization. ADVANCE has operated for 12 years and is nationally known as a crucial
program for providing a therapeutic environment that enables female vets to successfully transition to PH. In recent
years, more Americans and more females have been in military combat than at any time since the Vietnam War.
Currently over 30,000 single mothers are deployed. While we seek to prevent homelessness, it is expected that
some will still occur. These and other female vets will be in need of a therapeutic community to stabilize in a safe,
supportive environment among their peers. Many have mental and/or physical health issues often due to military
service to include Post-Traumatic Stress, Traumatic Brain Injury, Major Depression, as well as addictions. Rates
are staggering for female veteran suicide at nearly six times the rate of other women (28.7% vs 5.2%). With 23% of
military women reporting sexual trauma, many in this program need intensive support. Lack of affordable housing in
Long Beach remain problems. U.SVETS provides low barrier/ low-demand TH along with client-centered case
management to alleviate these barriers. Staff support clients to develop an Individual Stability Plan with short and
long-term goals. Assistance addressing domestic violence and child related matters and life skills groups such as
stress/anger management, women's 12-step, health education, and family involvement are provided.
There are 8 tracks which are assigned based on the client's primary focus yet services of all tracks are available.
Employment for increasing earned income through job development; Alternative for acquiring mainstream benefits;
Educational for vocational rehabilitation or certification programs; Wellness to stabilize mental health condition(s} to
include the Renew sexual trauma treatment program in collaboration with the VA; Rapid Rehousing for short term
staging for those who may be co-enrolled in the VA SSVF program; Assessment to quickly provide a bed to properly
assess needs before assigning track or referring to other housing; Treatment for structured addiction treatment; and
Modified for those not in formal treatment yet need another form of addiction help. ADVANCE coordinates with the
VA and the CoC centralized assessment system and ensures HMIS data quality. Participants also have access to
SSI/SSDI TA through the local SOAR initiative led by Help Me, Help You, a partner collocated at the MSC. Utilizing
the Housing First model, there are no preconditions to program entry (no requirements for sobriety time, entering
treatment, or income, etc.). Service participation and abstinence or harm reduction is encouraged but not required.

Project Outcomes/Performance Measures

Universe # Tarqet # Target %

Persons exiting to permanent housing

1
destinations (per data element 3.12 of the 2014

20 14 70%
HMIS Data Standards) during the operating
year.

Adults who increased their total income (from all
2 sources) as of the end of the operating year or 20 11 55%

project exit.

Persons who utilize the project during the
operating year.

20 18 90%3

Note: Universe number reflects project participant chart PIT



City of Long Beach
Department of Health and Human Services

Homeless Services Division
Continuum of Care Program: Scope of Work

Coordinated Entry System
(CES)

The agency will participate in the Coordinated Entry System, ensuring that
any point of entry in the CoC provide participants with access to
stabilization and housing. The agency will participate in the Coe's CES
intake process. Participation includes direct service for and referrals to:
homeless programs, prevention and diversion, mainstream resources and
housing. Projects will prioritize referrals from the CEShubs, to fill project
vacancies within five (5) business days.

Additional HEARTH Act and Long Beach Continuum of Care (Coe) Compliance Requirements

Outreach and
Engagement

The agency will participate in outreach and engagement of the street
homeless population including participation in the Long Beach CoCStreet
Outreach Network. The agency will utilize the HMIS to enter, document
and update data on outreach and engagement of the street homeless
population and follow protocol for adding participants onto the Chronic
Homeless Registry.

Universal Assessment The agency will utilize the Vulnerability Index-Service Prioritization
Decision Assistance Tool (VI-SPDAT), the Long Beach Coe's universal
assessment tool, to assess participant's housing and service needs. The
agency will follow the Coe's Written Standards guiding the use of the VI-
SPDAT.

Prioritization for
Permanent Supportive
Housing (PSH) Placement

The agency will participate in the Long Beach CoC PSH Placement
Prioritization Process. All PSHplacements will be prioritized according the
Coe's written prioritization process and aligned with HUD priorities. PSH
placements will come from the Housing Prioritization List established by
the Chronic Homeless Registry.

Housing First The agency will utilize a Housing First approach per the awarded project
application. Housing First is a model of housing assistance that prioritizes
rapid placement and stabilization in permanent housing that does not
have service participation requirements or preconditions (such as sobriety
or a minimum income threshold). It is an approach to: 1) quickly and
successfully connect individuals and families experiencing homelessness
to permanent housing, 2) without barriers to entry, such as sobriety,
treatment or service participation requirements, or 3) related
preconditions that might lead to the participant's termination from the
program. Supportive services are offered to maximize housing stability
and prevent returns to homelessness as opposed to addressing
predetermined treatment goals prior to permanent housing entry;
however, participation in supportive services is based on the needs and
desires of participants.
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CONTINUUM OF CARE PROJECT AND SYSTEM PERFORMANCE MEASURES
These performance measures set the standard for how effective the CoC is reducing the number of people who become homeless,
assisting people to become quickly and stably housed and preventing homelessness overall. All performance measures are inter-

related and help to provide a holistic view of system performance for the Long Beach Coc.

Increase the number of persons exiting to permanent housing
» Change in exit to permanent housing 80%

Increase the number of persons remaining in permanent housing
» Persons served in permanent housing projects retain permanent housing at (6 months) 80%

Increase the number of persons served monthly
» Increase persons served in emergency shelter, transitional housing projects and supportive

services who exit to permanent housing destinations; increasing permanent housing placements
Increase residential project occupancy
» Increase daily utilization of beds in emergency shelter, transitional housing and permanent

housing projects
» Fillvacancies within five (5) business days

Persons age 18 or older increase employment income during operating year
» Homeless adults being served in CoCprojects increase their earned income from year to year

and between their enrollment in the system and their exit
Persons age 18 or older increase other cash income during operating year
» Homeless adults being served in CoCprojects increase their other income (i.e. GR,551,SOAR,

TANF,VABenefits) from year to year and between their enrollment in the system and their exit

90%

90%

20%

54%

Reduce the number of persons experiencing homelessness for the first time - diversion/prevention
» Decrease the number of people receiving CoCproject services for the first time

Reduce the length of time persons remain homeless
» Change in the average and median length of time persons are in emergency shelter, transitional

housing and supportive services;
Average = total days/total persons homeless during reporting period

Reduce the number of persons returning to homelessness
» Decrease exits from permanent housing back to homelessness (not backwards to emergency

shelter or transitional housin

Reduce the length of stay in Transitional housing project
» Reduction of persons who are moving from transitional housing to permanent housing in less

than 9months. Expedite permanent housing placements in less than 9 months from entry.
Reduce the number of persons exiting with Unknown Destination
» Reduction of persons who are exiting from emergency shelter, or transitional housing with an

"Unknown destination"
Reduce the number of persons exiting with No Financial Resources
» Reduction of homeless adults being served in CoCprojects who have "No identified earned

and/or other income" prior to exiting the project

LB - Lessthan
9 months

HUD-30 days
or less

less than 9
months

less than 5%

less than 5%

Cost Effectiveness: # of permanent housing placements/total project budget including match

These Performance Measures will:
.:. Reveal significant information about how well projects are functioning and where improvements are necessary .
•:. Help CoC's identify gaps in services across the Continuum of Care.
•:. Compel the projects to better target the populations they are serving;

o Where they are entering into the Long Beach CoC- tributaries to homelessness.
o Where they are exiting to after services are provided - Permanent housing goal
o Placements to emergency shelter and transitional housing projects coincide with supportive services in an

effort to achieve more rapid placements into permanent housing.
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EXHIBIT 1a

FEDERAL REGISTER
Vol. 77

No. 147

Tuesday,
July 31, 201~

Part II

Department of Housing and Urban
Development
24 CFR Part 678
Homeless EmergenClY Asslstance and Rapid Transltlon to HOl!$lng:
Conllnuum of Care Program; Interim Final Rule

ATTACHMENT ••...•t. .
PAGE •...•L...OF .•.~.~ PAGES



45422 Federal Register / Vol. 77! No. 147/ Tuesday, July 31, 2012/ Rules and Regulations

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Docket No. FR-5476-I-01J

RIN 2506-AC29

Homeless Emergency Assistance and
Rapid Transition to Housing:
Continuum of Care Program
AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
consolidates three ofthe separate
homeless assistance programs
administered by HUD under the
McKinney·Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part ofHUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Act also
directs BUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on

regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal YDar
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date:August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
CDmmunioations must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Blecuouio Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members ofthe public.
Commentors should follow the
instructions provided on that site to
submit comments electronically.
Notei To receive consideration as public

comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions musl refer to
the dooket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments arenot acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000: telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and speech.
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authorityfor This
Interim Rule .
This Interlmrule implements the

Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs BUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
.promote oommunitywide commitment
to the goal of ending homelessness:
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelossness: promote access to and
effective utilization of mainstream
programs by homeless individuals and
families: and optimize salf-sufficiency
among individuals and families
experiencing homelessness.
The HEARTH Act streamlines HUD's

homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are oommunity-based homeless
assistance prDgram planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions
Th!3major provisions of this

rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for

c.ATTACHMENT •••.•••••••.••••••
PAGE ....•1:....OF ••~~ .... PAGES



Federal Register/Vol. 77, No. 147-1Tuesday, July 31, 2012/Rules and Regulations 45423

disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Care," "applicant," and
"collaborative applicant." A .
"Continuum of Care" is a geographically
based group ofrepresentatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
""Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care (Subpart E): In order
to be eligible fo~funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care: HUD
has delineated certain operational
requirements of each Continuum to help
. measure a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and GrantA ward
Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUDhas established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D):Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs,

6. High-Performing Communities
(Subpart E):HUDwill annually, subject
to the availability of appropriate data,
select those Contlnuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC).An HPCmay use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistanoe to individuals and families at
risk of homeless ness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTHAct requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy. . ,

7. GrantAdministration (Subpart G):
To effectively administer the grants,
HUDwill provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment .
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.
Benefits and Costs
This interim rule is intended to help

respond to and work toward the goal of
eliminating homeleasnese, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Aot as amended by
the HEARTHAct (l.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. BUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient servicemodels, with the end
result of preventing and ending
homelessness.
The Consolidated and Further

Continuing Appropriations Act, 201,2
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
ofthis rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.
I. Background-HEARTH Act
On May 20, 2009, the President

signed into law" An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTHAct
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing,
the needs of the homeless, which was
established administratively by HUD in
1995. The single Continuum of Care
program established by the HEARTH·
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehl!.bilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessnese prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.
HUD commenced the process to

implement the HEARTHAct with
rulemaking that focused on the
definition of "homeless." HUD
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability." In addition, the Defining
Homeless rule included recordkeeping
requirements related to the "homeless"
definition. On December 5, 2011, BUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTHAct, with the publication of
the proposed rule titled "Homeless .
Management Information Systems'
Requirements" (76 FR 76917),which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS),for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTHAct.
This rule establishes the regulatory

framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995. A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack ofshelter, but
involves a variety of underlying, unmet
needs-physical, economic, and social.
The.HEA~TH Act not only codified in

law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law ofthe Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out
this congressional intent.

II. Overview of Interim Rule
As amended by the HEARTH Act,

Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose ofthe program is to promote
communitywide commitment to the
goal of ending homelessness: provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and famllies while
minimizing the teauma and dislocation
caused to homeless individuals,
families, and communities by
homelessnese: promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessneas,
This interim rule establishes the

Continuum of Care as the planning body
responsible for meeting the goals ofthe
Continuum of Care program.
Additionally, ill order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of "Opening Doors: Federal
Strategic Plan to Prevent and End
Hoinelessness," the Continuum of Care
must be involved in the coordination of
other funding streams and resources-
federal, local, or private-of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable fOrIDSof coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTHAct. However, while the
HEARTHAct directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
BUD's existing HMIS instructions and
guidance.
The following provides an overview

of the proposed rule.
General Provisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelesaness: provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons: promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homeleasness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and Hty.HS.

Definitions. The interim rule adopts
the definitions of" developmental
disability," "homeless," "homeless
individual," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5,. 2011, final rule was
preceded by an April 20, 2010,
proposed rule,' which sought public .
comment on these definitions. The final
, definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of "at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.
Hun received valuable public

comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a parl of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning ofthe phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "chronically
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and Hun solicits comment onthese
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. Hun highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." Hun distinguishes between
the applicant(s) designated to apply for
and carry out projects (the "applicant")
'and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated procoss
designed to coordinate program
participant intake, assessment, and
provision ofreferrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system. '

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care, The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.
BUD highlights that its definition of

collaborative applicant does not track
the statutory definition, which is found

, in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not required to be legal entities, but
Hun can enter into contractual
agreements with legal entities only.

Continuum afCare and Continuum
are defined to mean the group that is .

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to '
include representation to the, extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then Hun would not expect
the Continuum to have representation
from a university within the
Continuum.
These organizations carry out the

responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a oollaboratlve
applicant. HUD established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with Hun's
substitution ofthe term "Continuum of
Care" for "collaborative applicant," the
definition of "high-performing
community" in this interim rule
provides for design,Uc.in of Contlnuums
of Care that represent geographic areas
designated as high-performing
oommunities. The standards for
becoming a high-performing community
can be found in § 578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 ofthe McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B)that has a voluntary
board; (C)that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance.' " In HUD's
regulatory definition of "private
nonprofit organization," HUD dlarifies
that the organization's accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," H,UDmay establish
requirements for the designation of a
fiscal agent. HUDhas dotormined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principlos.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney-Vento Act, but does not track
the statutory language, HUD's regulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing."
Additionally, in the regulatory
definition of "permanent housing,"
HUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUDhas
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
these requirements are consistent with
Section 8 requirements.

Specifio request for comment. Hun
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Project is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out undersubtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular populaticn or providing a
particular resource. In HUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUDhas clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUDfor Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
.Sactlon 424 of'the McKinney-Vento Act
defines "recipient" as "an eligible entity
who-(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B)receives the, grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (il) awards'
the funds to project sponsors to carry
out the projects." All of the activities
specified by the statutory definition are
in the rule: (A) and (B)are contained in
the definition and (C)is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTJ{Act. Although no longer used
in statute, tIDD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

. Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a projeot. The definition of .
"subrecipient" is consistent with the
definition of "project sponsor" found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants pr,ogram
regulation, and also to ensure that the
relationship between the recipient and
subracipient is claar, HUD is using the
term subracipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of "transitional housing" in
seotion401 ofthe McKinney·Vento Act,
as follows: "The term 'trallsitional
housing' means housing, the purpose of
which is to facilitate the Inovement of
individuals and families 'experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary."
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24months and cannot be extended.

Unified Funding Agency {UJi'AJmeans
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's ,
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTHAct is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and Implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible,
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties ofsection 402(f)
of the McKinney-Vento Act.

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum ofCare.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant . ,
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble, tHis·
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area
served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUDrequires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rnle to establish a board that
meets the criteria established in this
section, No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents. ..

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards musthave a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors) and include a member from at
least one Emergency Solutions Grants
program (ESG)recipient's agency
located within the Continuum's .
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients .
on the requirement that the Board
Include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care, The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective '
management of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUn has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 ofthe
McKinney-Vento Act require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement '
ensures that the Continuums have
appropriate funding Losupport planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program partioipants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore, HUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have .
significantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"no wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology' so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.
BUD recognizes that imposing a

requirementfor a centralized or
coordinated assessment system may
.have certain costs and risks. Among the
risks that HUDwishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to l?articipate or not.

tipeoi[ic request tor conunent. BUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims: or the location of
victim service providers with
centralized assessment teams.
HUD invites suggestions for ensuring

that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that BUD asks
commenters to specifically address are:
What barriers to accessing housingl
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eltmlnated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence sltuatlons? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?
In addition to comments addressing

the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, parLicularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be '
improved. HUD specificallr seeks
comment on any addltiona risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault. or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.
Another duty sot forth in this part, is

the requirement to establish, and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
G!,antsprogram funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in §578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum' of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2)of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continuum of Gareplanning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the noeds of the.homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
,and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System. . '
HUD has determined that since the

Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).
While these planning duties are not

explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD'
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,
Other planning duties for Continuums

established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Planes)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subreolpients,

Preparing an application for fUnds. A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.
The Continuum must also establish

prlorlties for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be Illegal entity, and therefore
may not be able to enter into a '
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, ]f the Continuum of Care is an
eligible applicant, the Continuum 'of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding, The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§ 578.23(c), and Is required to monitor
and sanction subrecipients in
compliance with §578,107,
Whether the Continuum of Care

submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties,

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum, The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below.
The duties of the UFA established in

§ 578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even iftlie Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties,

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants, Section
578.13 of this interim rule addresses the
remedial actions that may be taken.

Overview of the Application and Gl'Qnt
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum's designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.
Section 401(10) ofthe McKinney-

Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire'
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan' city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum's
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum's PPRN amount; renewal
demand: any additional increases in
amounts for leasing, rental assistance,'
and operating costs based on Fair
Market Rents (FMRs)i planning and
UFA cost funds; and the amounts

, available for bonus dollars.
Using the formula that w111be

discussed below, HUD will first
determine a Continuum of Care's PPRN
amount, as authorized under section

, ~27(b)(2)(B) of the McKinney-Vento Act,
This amount is the sum of the PPRN
amountJ for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is based
upon the "need formula" under
§ 579.17(a)(2) and (3). Under the
McKinney-Vento Act, HOD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this .
formula. HUD will announce the PPRN
amounts prior to the publication of the
NOFA on its Web site. .
To establish the amount on which the

need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
aotivities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage eaoh area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the rematning funds made
available shall be allocated to
Community Development Block Grant
(CDBG)metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that eaoh
Continuum will be required to deduot
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.

Specific request for comment, HUD
specifically requests comment on the
method established in §'578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.

Third, HUD will determine the
Continuum of Care's Final Pro Rata
Need (FPRN),which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care. '

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning: establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMRj
and the availability of any bonus
funding during the competition.

Application process, Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to HUD in accordance with
Ute requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care. .

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFRpart 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) in the project's
jurisdiction(s). Applicants that are not
States or.units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction'S HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFRpart 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in tlie NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 :U.S.C.3546). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

A warding funds. HUDwill review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
seleoted applicants of any conditions
imposed on the awards. '

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will Withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§678.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3).HUb has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition.
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy. and the longer
time frame takes into consideration the
reality of the housing market. Projects
receivlng acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD.The recipient, its project
partners, and its project partner's
.contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUDhas
performed an environmental review and
the reclpient has received HUD
approval of the property agreements.

Bxeouiing grant agreements. If a .
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
. each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUDmay enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA, HUDwill enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.
HUD requires the recipient to enter

into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
.accordance with the McKinney·Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
'choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUDmay fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney·Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program '
(e.g., safe havens), but which are serving
homeless persons; Hun wants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.
HUDmay renew projects that were

submitted on time and in such manner
as required by HUD,but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney·Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant'
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR)within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) ofthe
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient's submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition ofreceiving approval for a
now grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.
Under section 422(g) of the

McKinney·Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD's use ofthe term

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUDwill award funds to the
Continuum appllcantts) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal RUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUDmay require within 45 days of the
date of HUD's announcement of award.
If an applicant has had a certification

of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to BUD. HUDhas .
established a procedure to process the
appeals and no later than 45 days after
the date ofreceipt of an appeal, Hun
will make a decision.
Section 422(h) of the McKinney·Vento

Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by Hun
if it meets the criteria under section 427
of the McKinney·Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care's process and believe they were
denied the right to reasonable
participation, as reviewed in the context
ofthe local Continuum's process. An
organization may submit a solo
application to HUD and appeal the
Continuum's decision not to include it
in the Continuum's application. IfHUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUDmay .
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUDmay
also reduce the award to the
Continuum's applicant(s).
Section 422(h)(1) ofthe McKinney-

Vento Act requires that <tHUDestablish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application .."
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.
Program Components and Eligible Costs
(Bubpatt D}

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth.under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that. reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
.component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH)and
rapid rehousing that provides temporary
assistance [i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
plus Care programs, HUDhas

determined that programs' should
require at least case management for
some initial period after exiting
homelessness. HOD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HOD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match ·thetime
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance. under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those Betforth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some
initial period after exiting homelessness,
HUD specifically, welcomes comment on
other experiences with monthly case
management.

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent lin individual or
family from becoming homeless.

Planning activities. Under this interim
rule, BUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c), HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to mm, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.

HUD is defining "of the total funds
made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. ROD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC)balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renowal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
thls interim rule, HOD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoG, HUD
will allow no more than 3percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CpC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds andthe landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets'
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney·Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney·Vento
Act.
The interim rule provides that leasing

funds may not be used tolease units or
structures owned by the recipient,
subrecipient, their parent
organlzationls), any other related
organization(s), or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (orin the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD's regulations in
24 CFR5.609 and 24 CFR5.611(a).
However, the interim rule clarifies that

. projects may not charge program fees.
Rental assistance. Under this interim

rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent: medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-basad rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.
As noted in the above discussion of

rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits .
this retention to within the Continuum
of Care boundaries. HUD has .
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to arental assistance
program in a different Continuum ..
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate .
service delivery.
Under this interim rule, the only

exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney·Vento Act (section 401(28) of
the McKinney·Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.
In the interim rule, HUD has clarified

that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or

ATTACHMENT ...•..c. .
PAGE ..J~.....OF ••.•~ •.. PAGES



45434 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
a move.
Based on BUD's experience in

administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may oontinue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an instltution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month's rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance oan be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
'program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS);and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.
The definition of "supportive

services" in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence" dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUDhas determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)CircularsA-87 and A-122, as
applicable. OMBCircular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local, and
Indian Tribal Governments." OMB
Circular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit
Organizations."

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)
Section 424 ofthe McKinney-Vanto

Act establishes the authority for the
establishment of and requirements for
HPCs.Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUDmay
require and contain such information as
HUn determines necessary under
§578.17(b). Applications will be posted
on the HUDWeb site (www.hud.gov) for
public comments. In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMIS and which
standards will be measured 'through
reliable data from other sources and

presented in a narrative form or other
format prescrihed by HUD.
Contmuums must use the HMIS to

demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time wlthln
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 96 percent of those, families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.
The McKinney-Vento Act requires

that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the oilier standards in the Act, which
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a,HPC and being allowed
to spend funds in accordance with
§678.71.
The final standard that the

Continuum must use lis HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as '
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation thal each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
type of standard would be entirely'
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bad-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes

. another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual 01' family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide consistency
of measurement since most of HUD's
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined "actively
encourage" within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual or·family who
sought homeless assistance services in
thedata system used by that .
community," will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this Will provide
clarity and ensure consistent
measurement across Contlnuums,
The interim rule provides that a

Continuum of Care that was lin HPC in
the prior year and used Continuum
funds for activities described under
§ 578.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUDwill select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in §57.8.65.
Consistent with section 424 of the
McKinney-Vento 'Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year.

Bligible aotivitlee, Recipients and
subrecipients in Continuums that have
been designated an HPCmay use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homeleesness as set for in the
Emergency Solutions ~rants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subreclpients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §578.7(a)(9)(v),
and the reoordkeeping requirements set
for the Emergency Solutions Grants
program rule.
Program Requirements (Subpart F)
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by BUD.

Matching. The HEARTHAct allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the Bolerecipient for the
Continuum may provide the match on a
Continuum-wide basis,
For in-kind match, the

governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFRparts 84 and 85
establish uniform administrative
requirements for HUDgrants. The
requirements of 24 CFRpart 84 apply to
subreoipients that are private nonprofit
organizations. The requirements of 24
CFRpart 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR84.23 and in 24
CFR 85.24 applies to administration
funds, as well as Continuum of Care
planning costs and UFA's financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCs may use match on eligible
activities described under § 678.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis,have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) ofthe
McKinney·Vento Act.

Speoifio request for comment. With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provideq to a program participant is
decent, safe, and sanitary.
Under Section 576.75, General

Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. .
This provision further states that if

the purpose of the project is to provide
substance abuso treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional. housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not-substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services 'or any other .
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
. Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or Institutionalization.

Displacement, relocation, and
aoquisiiion. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing ofthe
grant, and such activities must be
completed within 24 months. HOD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use offup.ds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HOD's position that faith-based
organizations are able to compete for

HODfunds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HOD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence ofreligious character or
affiliation. HOD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR6.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HOO
programs. (See, for example, 24 CFR
574.300(c), 24 CFR682.116(c), and 24
CFR683.160(b).)
HOD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations .•issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and .
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for f!l-ith-based
and community organizations.
Executive Order 13279 "{as amended by
Executive Order 13659 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and .
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (76 FR 71319).
Executive Order 1~569 expands on

the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based .
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
. their independence, autonomy,
expression outside the programs In
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage In
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious .
instruction, or prosolytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.
Executive .order 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model Bet ofregulations and guidance
for agencies to adopt,"
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt

1The report is available ot: http:// .
IVlVly.whitehous6.govlsitesldefaultlfi/6s/uploads/
finalfaithbasedlVorkinggroupreport.pdf.
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religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when ,using federal
funds for their supportive services.
Additionally, HUn is putting hi place
through this rulemaking the provision of
Executive Order 13669 that directs the
referral to alternative providers.
Executive Order 13669 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUDwill benefit from OMB
guidance on other provisions of the
Executive Order, speoiflcally those
which the Working Group is charged to
provide recommendations, the
"referral" provision of the Executive
Order is one that HUDbelieves it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients lind subrecipients
document the referral to other providers
when beneficiaries may assert
objeotions to the original provider. For
now, HUn is requiring that any
objections and any referrals be
dooumented in accordance with the
recordkeeping provisions of § 678.013.
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in Ii single structure 01'
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit.

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy, The reoipient must provide
a formal process that recognizes tho due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.
Recipients that are providing

permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under 'this interim rule,
HUD has determined that Ilparticipant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578,93) addressing
nondiscriniination and equal
opportunity requirements, is provided
to offer greater direction to,recipients
and subreoiplents on the use of grant
funds. Section 678.93(1l)states that the
nondiscrimination and equal
.opportunity requirements set forth in 24
CFR 6.106(a) apply, This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 604 of tho Rehabilitatlon Act of
1973 (Section 504), and title Ilofthe
Americans with Disabilities Act.
Section 678.93(b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
reoeiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that Htllf-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUn will be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities. ,
There are certain situations in which

a recipient or subreoipient may limit
housing to a specific subpopulatlon, so
long as admission does not dlscrimlnate
against any protected class, as well as
instances where recipients or
subreciplents may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, §678,93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class;
Section 678.93(b)(3) states that

housing may be limited to families with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.
Further, §§ 578.93(b)(4) and (6) clearly

outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persQns.
HUD's Section 504 regulations permit

housing funded under a partioular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a llmttatlon. Section
678:~3(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulatlon,
Section 678.93(0)(7) provides

clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.
Section 678.93(b)(7) states that

recipients may limit admission to 01'
provide a preference for the housing to
subpopulations of homeless persons and,
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§678.93(b)(7) further states that while
tho housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a partioular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonaxhaustive, but
emphasize that the proper focus is on
the services available as part ofthe
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general '
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis,
One clarifying example is as follows,

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychlatdst, and
medication management. The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless, When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided,
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual,
By comparison, §578,93(b)(6)

addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability, For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIVIAIDS and their families, An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS,
In another example, a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services including assistance
with daily living and mental health
services, While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied,
Section 578,93(e) incorporates the

"preventing Involuntary family
separation" requirement set forth in
Section 404 ofthe McKinney-Veto Act

into this interim rule, This provision
clarifies, especially for projects where
the current policy is to deny the
>admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18,
Specific request for comment, HUn

specifically seeks comments from
Continuum of Care-funded recipients on
this requirement, HUn invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In additlonto comments about the
difficulties, HUD invites communities
that have already implemented this •
requirement locally to desorlbe their
methods for use In HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange,
Other standards, In addition to the

program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide,
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income,
Additionally, recipients are required

to follow other federal requirements
contained in this interim rule under
§ 578,99, These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HOD's Lead-Based Paint>
regulations, and audit requirements,
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds,
Administration (Subpart G)
Technical assistance, The purpose of

technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process,
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs, Under this interim rule,
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge, The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs, >
Therefore, as needed, HUDmay

advertise and competitively select
providers to deliver technical
assistance, HUDmay enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance, HUDmay also enter into
agreements with other federal agencies
when awarding technical assistance
funds,
Recordkeeping requirements, Grant

recipients under the Supportive'
Housing Program and the Sheller Plus
Care program have always been required
to show compliance with regulations'
through appropriate records, However, >
the existing regulations are not specific
about the records to be maintained, The
interim rule for the Continuum of Care
program elaborates upon the
racordkseping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
requirements for documenting homeless
status were published in the December
5,2011, Defining Homeless final rule,
Because these recordkeeping
requirements already went through a 60-
day comment period, HUn is not
seeking further comment on these
requirements, Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and these requirements
can be found in §576,500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011. Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR92,508) and other HUD
regulations,
Included along with these changes are

new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements, The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program, The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evldenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient. .
Additionally, the interim rule provides
contingencies that must be met before
HUDwill approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the'NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient's or subreclplent's records,

Sanctions, The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR85,43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578,109 of this'
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUDwithin 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD, .
The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other
reports required by HUDwithin 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III, Regulations for HUiJ Homeless
Assistance Programs Existing Prior to
Enactment of HEARm Act
Because grants are still being

administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CrR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HlJD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTHAct
. regulations. .
IV, Conforming Regulatio:ils
In addition to establishing the new

regulations for the Continuum of Care
prQgram, HUD is amending the ,
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Assisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFRpart 5, subpart F, specifically,
.§ 5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;
§5,603 [Definitions], specifically the
definition of "Responsible Entity;"
§5,617 (Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFRpart
58, specifically §58.1 (purpose and
Applicability), paragraph (b)(3) ofthis
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the .
regulations for which are in 24 CFRpart
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.
V, Justification for Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFRpart 10, HUD
generally publishes its rules for advance
public comment.s Notice and public

• The Administrative Procedure Acl (5 U.S.C,
Subchapter Jl) (APA), whloh governs federal
rulemaklng, provides in section 553(0) thnt mailers
involving a military or foreign affair. function of tho
United Stales or a mailer relating 10 federal agency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest," (See 24 CFR 10.1.)
In this case, HUD has determined that

it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.e Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, underthe account
for Homeless Assistance Grants,
appropriates not less than $1,593 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD's homeless assistance grants,
including the Continuum of Care
program, Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
"The conferees express concern that
HUD continued to implement pre-
HEARTHgrant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Contlnuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTHcan
begin to govern the delivery of homeless
assistance funding," (See Conf.Rpt. at
page 319. Emphasis added.) Given this
congressional direction, BUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having Interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, first, of a proposed rule. As

management or personnel or to public properly,
loans, grants, benefits, or contracts are exempt from
the advance notice and public comment
requiremenl of sections 653(b) and (c) of the AP A.
In its regulatlons in 24 CPR 10.1, HUD has waived
the exempli on for advance notice and public
comment for matters thai relate 10 publlo properly,
loans, grants, beneflls, or contracts, and has
committed 10 undertake notice and comment
rulemsklng for these matters,
• Although HUD's regulation In 24 CFR 10.1

provide thai HUD will Involve public partioipalion
In Its rulemaking, this regulation also provides thaI
notice and public procedure will be omitted ifHUD
determines in a partlcular case or olnss of oases thai
notlcs and public procedure are impracticable,
unnecessary, OJ contrary to the publlo Interest,
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOF As for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this intarim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn; will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.
For the reasons stated above, HUD is

issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development ofthe final rule.

VI. Findings and Certifications

Regulatory Review-Executive Orders
12866 and 13563
Under Executive Order 12866

(Regulatory Planning and, Review), a
determination must be made whether a
regulatory action is significant and, '
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned." Executive
Order 13563 also directs that, where
'relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(£)(1) of the Executive Order).
As has been discussed in this

'preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
PIUB Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done ,through
a single NOF A, delineated the different
statutes lind regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450,' .
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.
The-docket file is available for public

inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
708-3055 (fhisds not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-6339.

Environmental Impact
A Finding of No Significant Impact

(FaNS!) with respect to the
environment has been made in

accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FaNS! by
calling the Regulations Division at 202-
706-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Unfunded Mandates Reform Act

The UnfundedMandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 at seq.) generally requires an
agency to conduct a regulatory ,
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substenilal
number of small entities. This rule
solely addresses the allocation and use
of grant funds under the 'new
McKinney-Vento Acl homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing progrllJll and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.
Notwithstanding HUD's

determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD.
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act
The information collection

requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.
The burden of the information

collections in this interim rule is
estimated as follows:

Number of Response Total annual Burden hours Total annualI.nformalloncollecllon respondents freqUeno~ responses per response hours(average

§578.5~a) Establishing the boc .......................................... 450 1 450 8.0 3,600
§578.5 b) Establishing the Board ........................................ 450 1 450 5.0 2,250
§578.7(a~(1) Hold CoC Meellngs ........:...................•........... 450 2 900 4.0 3,600
§578.7(a (2) Invitationfor New Members ............................ 450 1 450 1.0 450
§ 578.7(a)(4) Appoint commlttees ........................................ 450 2 900 0.5 450
§ 578.7(a~(5)Governanoe charter ........................................ 450 1 450 7.0 3,150
§578.7(a (6) and (7) Monitorperformance and evaluation 450 4 450 9.0 4,050
§578.7(a)(8) Centralized or coordinated assessment sys-
tem ..........;...................................................................... ". 450 1 450 8.0 3,600

§578.7(a)(9) Written standards ........................................... 450 1 450 5.0 2,250
§ 578.7(b) Designate HMIS................................ "."""""".,, 450 1 450 10.0 4,500
§ 578.9 Applicationfor funds ............•.................................. 450 1 450 180.0 81,000
§578.11(o) Develop CoC plan ............................. " .."" ..."". 450 1 450 9.0 4,050
§578.21 (c) SallsfYlngconditione ..".................. "" ........." .... 8,000 1 8,000 4.0 32,000
§578.23 Executing grant agreements ................................. B,OOO 1 8,000 1.0 8,000
§57B.35(b) Appeal-solo ..,......." ....................... " .." ............ 10 1 10 4.0 40
§ 578.35(0) Appeal-denied or decreased funding ............. 15 1 15 1.0 15
§578.35(d) Appeal-competing CoC ................."...."" ....... 10 1 10 5.0 50
§578.3~(e) Appeai-Consolldated Plan certlfloatlon ." ....... 5 1 5 2.0 10
§578.49(a)-Leaslng excepllons ......... :..........."."" ............. 5 1 5 1.5 7.5
§578.65 HPC Standards .."" ............................................... 20 1 20 10.0 200
§ 578.75(a)(1) State and local requlrements-approprlate

7,000 1service provision .................................................... " .....,... 7,000 0.5 3.500
§ 578.75(a)(1) State and local requlrements-hou'slng
oodes .......................... " .................................................... 20 1 20 3.0 80

§57B.75(b) Housing quality standards .................... "." ....." 72,800 2 145,600 1.0 145,600
§578.75!b) Suitable dwellingsize .........." ....................... " .. 72,800 2 145,600 0.08 11,648
§57B.750) Meals .............." ................................................. 70,720 1 70,720 0.5 35,360
§ 578.75(e) Ongoing assessment of supportive services .... 8,000 1 8,000 1.5 12,000
§578.75!f) Resldenllal supervision ..........................."" ..." .. 6,600 3 19,800 0.75 14,850
§ 578.75 g) Partlolpallon·of homeless Individuals ............... 11,500 1 11,500 1.0 11,500
§ 578.75(h) Supportive service agreements ........................ 3,000 100 30,000 0.5 15,000
. § 678.77(a) Signed leases/occupancy agreements ............. 104,000 2 208,000 1.0 208,000
§ 57B.77(b)Caloulatlng occupancy charges ........................ 1,840 200 368,000 0.75 27(1,000
§578.77(o) Caloulatlng rent ".............................. " ............." 2.000 200 400,000 0.75 300,000
§578.81(a) Use restrlcllon " ....................... " ........................ 20 1 20 0.5 10
§ 578.91(a~Termlnallon of assistance ................................. 400 1 400 4.00 1,600
§ 578.91(b Due process for tennlnatlon of asslstanoe ....... 4,500 1 4,500 3.0 13,500
§ 578.95(d)-Confllct·of·lnterest exceptions ........................ 10 1 10 3.0 30
§ 57B.103(a)(3) Dooumentlng homelessness ................." ... 300,000 1 300,000 0.25 75,000
§578.103(a)(4) Dooumentlng at risk of homelessness ....... 10,000 1 10,000 0.25 2,500
§578.103(a)(5) Documenting Imminent threat of harm ....... 200 1 200 0.5 100
§ 578.103(a)(7) Dooumentlng program partlolpant records 350,000 6 2,100,000 0,25 525,000
§578.103(a~(7) Dooumentlng oase management ............... 8,000 12 96,000 1.0 96.000
§57B.103(a (13) Documenting faith-based actlvllles .......". 8,000 1 8,000 1.0 8.000
§578.103(b) Confidentialityprocedures .............................. 11.500 1 11,500 1.0 11,500
§578.105(a) GranVprojeotchanges-UFAs ........................ 20 2 40 2.0 80
§ 578.105(b) GranVproJeotohanges-multlple proJeotappli-
cants ,...." ............................ ", ............................ ,..,,,......... 800 1 800 2.0 1,600

Totat ......,.....,...................." ......"....." .....,..,..........." ...... ................. "., ... ••••••••• 10.' •• " ••••••• II •••••••• ,." •••••••••• ..H .................... 1,921,710.5
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programs- housing and community
development, Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1) Evaluate whether the proposed

collection ofinformation is necessary
for the proper performance of the PART 578-CONTINUUM OF CARE
functions HUD, including whether the PROGRAM
information will have practical utility; Subpart A-General Provisions
(2) Evaluate the accuracy of HUD's

estimate ofthe burden of the proposed :;~:1 Purpoae and scope.
collection ofinformation; 678.3 Definitions.
(3) Enhance the quality, utility, and

clarity of the information to be Subpart B-Establlshlng and Operating a
collected; and Continuum of Care
(4) Minimize the burden of the 578.5 Establishing the Continuum of Care.

collection of information on those who 578.7 Responsibilities of the Continuum of
are to respond, Including through the 678.~ar;~eparing an application for funds.
use of appropriate automated collection 578.11 Unified Funding Agency.
techniques or other forms of information 578.~3 Remedial action.
technology; e.g., permitting electronic Subpart C-Appllcatlon and Grant Award
submission ofresponses. Process
, Interested persons are invited to
submit comments regarding the 578.15 Eligible applicants.
Information collection requirements in 578.17 Overview of application and grantaward process.
this rule. Comments must refer to the 578.19 Application process.
proposal by name and docket number 578.21 Awarding funds.
(FR-5476-I-01) and be sent to: HUD 578.23 Exeouting grant agreements.
Desk Officer, Office of Management and 578.26 Site control.
Budget, New Executive Office Building, 578.27 Consolidated plan,
Washington DC 20503 Fax: (202) 395- I 578.29 Subsidy layering.
, ., .'. 578 31 Environmental review.
6947, and Reports LIaison Officer, 678'33 Renewals.
Office of ~e ABBiB~ant Secretary for 578:35 Appeal.
Communtty Planning and Development,
Department of Housing and Urban . Subpart D-Program Components and
,Development, 451 Seventh Street SW., Eligible Costs
Room 7233, Washington, DC 20410- 678.37 Program components and uses of
7000 assistance.
Int~rested persons may submit 678.39 C~ntinuum of Cafe planning

t dl the i 1) l' activities.comm~n s rog~ ng e m orma.lOn 578.41 Unified Funding Agency costs.
collection requirements eloctromcally 578.43 Acquisition.
through the Federal eRulemaking Portal 578.45 Rehabilitation.
at http://www.regulations.gov. HUD 578.47 New construction.
strongly encourages commenters to 578.49 Leasing.
submit comments electronically. 678.51 Rental a~si8tance.
Electronic submission of comments 678.53 Supportive services.
allows the commenter maximum time to 578.55 Operating costs. .

d b
lt t 578.57 Homeless Management information

wepare an . su nn a commen I ensures System.
timely receipt by HUD, and enables 578.59 Project administrative costs.
HUD to make them immediately 578.61 Relocation costs.
available to the public. Comments 578.63 Indirect costs.
submitted electroni.cally through ~e Subpart E-Hlgh.Perlormlng Communities
http://www.regulatlOns.govWeb SIte can d d
b . db th t d 578.65 Stan ar s,
. e VIewed yo b er cofmthmenebrls

i
an ,578.67 Publication of application.

mtereste mem ers 0 e pu c. 578.89 Cooperation among entities,
Commentors should follow the 578 71 HPC-eligible activities.
instructions provided on that sile to' ,
submit comments electronically. Subpart F-Program Requirements
. ., 578.73 Matching requirements.

LIst of Subjects In 24 CFR Part 578 578.75, General operations.
Community facilities, Continuum of 578.77 Calculating occupancy charges and

Care, Emergency solutions grants, Grant 578.~~\irnitation on transitional housing.
programs-housing and community 578.81 Term of commitment, repayment of
development, Grant program-s~clal grants, and prevention of undue benefits.
programs, Homeless, Rural housing, 578.83 Displacement, relocation, and
Reporting and recordkeeping acquisition.
requirements, Supportive housing 578.85 Timeliness standards.

578.87 Limitation on use of funds.
578.89 Limitation on use of grant funds to

serve persons defined as homeless under
other federal laws.

578.91 Termination of assistance to
program participants.

578.9a Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest.
578.97 Program income.
578.99 Applicability of other federal

requirements.
Subpart G-Grant AdminIstration
578.101 Technical assistance.
578.103 Recordkoeping requirements.
578.105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout.
Autbority: 42 U.S.c. 11371 et seq., 42

U.S.C. 3535(d).

Subpart A-General Provisions
§578.1 Purpose and scope.
(a) The Continuum of Care program is

authorized by subtitle C oftitle IV of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).
(b) The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness:
(2) Provide funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by' homelessnese:
(3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families; and
(4) Optimize solf-sufficiency among

individuals and families experiencing
homelessness. '

§678.3 Definitions.
As used in this part:
Aotmeans the McKinney-Vento

Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for .
assistance under this part on behalf of
that Continuum.

'A TT ACHMENT •._.•.Cd•..•.....
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,At risk of homelessness. (1) An
individual or family who:

(1) Has an annual income below 30
percent of median family income for the
area, as determined by HUD;
(li) Does not have sufficient resources

or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section;
and
(iii) Meets one of the following

, conditions:
(A)Has moved because of economic

reasons two or moro times during the 60
days immediately preceding the
application for homelessness prevention
assistance;
(B)Is living in the home of another

because of economic hardshiJi!;
(C)Has been notified in writing that

their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;
(D)Lives in a hotel or motel and the

cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;
(E)Lives in a single-room occupancy

or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside mote than 1.5 people per
room, as defined by the U.S. Census
Bureau;
(F) Is exiting a publicly funded

institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan:
(2)A child or youth who does not

qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42U.S.C. 9832(11)), section
41403(6) ofthe Violence Against
Women Act of 1994 (42U.S.C. 14043e-
2(6»),section 330(h){5){A)of the Public
Health Service Act (42U.S.C.
254b(h)(5)(A)), section 3(m) ofthe Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15) ofthe
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or
(3)A child or youth who does not

qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, an:d includes a
comprehensive and standardized
assessment tool.

Chronically homeless. (i) An
individual who:
(i) Is homeless and lives in a place not

meant for human habitation, a safe
haven, or in an emergency shelter; and
(il) Has been homeless and living or,

residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years, and
(iii) Can be diagnosed with one or

more of the following conditions:
substance use disorder, serious mental
illness, developmental disability {as
defined in section 102 ofthe
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002», post-traumatic stress disorder,
cognitive impairments resulting from
'brain injury, or chronic physical illness
or disability;
(2) An individual who has been

residing in an institutional care facility,
, including a jail, substance abuse or
mental health treatment facility,
hospital, OI other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) ofthis
definition, before entering that facility;
or
(3) A family with an adult head of

household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while
the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD·
approved plan developed in accordance
with 24 CFR 91.

Continuum of Gareand Continuum
means the group organized to carry out
the responsibilities required under this

part and that Is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (4? U.S.C.
15002):
(1)A severe" chronic disability of an

individual that-
(l).1sattributable to a mental or

physical impairment or combination of
mental and physical impairments,
(li) Is manifested before the individual

attains age 22;
(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or mote of the
following areas of major life activity:
(A)Self-care;
(B) Receptive and expressive

language:
(C)Learning;
(D)Mobility,
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency.
(v)Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.
(2)An individual from birth to age 9,

inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(l)(i) through (v) of the definition of
"developmental disability" in this
section if the individual, without
services and supports, bOB a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
.and local government.

Einergenoy shelter is defined in 24
CFRpart 576. ,

Emergenoy Solutions Grants (ESG)
means the grants provided under 24
CFRpart 576.
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FairMark~t Rent (FMR)means the
Fair Market Rents published in the
Federal Register annually by HUD,
High-performing community (HPC)

means a Continuum of Care that meets
the standards in subpart E of this pert
and has been designated as a high-
performing community by HUD,
Homeless means:
(1)An individual or family who leeks

a fixed, regular, and adequate nighttime
residence, meaning:
(i) An individual or family with a

primary nighttime residence that is a
public or private place not designed for
or ordinarily used as Ii regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bUBor train station, airport, or
camping ground;
(ii) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements ,
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or '
(iii) AI).individual who is exiting an

institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;
(2)An individual or family who will

imminently lose their primary nighttime
residence, provided that:
(i) The primary nighttime residence

will be lost within 14 days of the date
of application for homeless assistance;
(ii) No subsequent residence has been

Identified, and '
(iii) The individual or family lacks the

resources or support networks, e.g,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3)Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:
(i) Are defined as homeless under

section 387 ofthe Runaway and
Homeless Youth Act (42 U,S.C, 5732a),
section 637 ofthe Head Start Act (42 ,
U,S,C, 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S,C, 14043e-2), section 330(h) of
the Public Health Service Act (42 U,S,C,
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U,S,C, 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U,S,C, 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U,S,C, 11434a);

(li) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and
(iv) Can be expected to continue in

such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction:
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment: or
(4) Any Indtvldual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault, stalking, or other '
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member" '
including a child, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;
(il) Has no other residence; and
(iii) Lacks the resources or support

networks, e.g, family, friends, and faith-
based or other social networks, to obtain
other permanent housing,
Homeless Management Information

System (HMIS)means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD,
HMIS Lead means the entity

designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf,
Permanent housing means

community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing, To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause,
Permanent supportive housing ineans

permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently,

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD,
Private nonprofit organization means

an organization:
(1) No pert of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual:
(2)That has a voluntary board;
(3)That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and
(4)That practices nondiscrimination

in the provision of assistance,
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies,
Program participant means an

individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds, '
Projectmeans a group of eligible

activities, such as HMIS costs, identified
as a project in an application to BUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,
Recipient means an applicant that

signs a grant agreement with HUD,
Safe haven means, for the purpose of

defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;
(2) Provides 24-hour residence for

eligible persons for an unspecified
period;
(3)Has an overnight capacity limited

to 25 or fewer persons; and
(4)Provides low-demand services and

referrals for the residents,
State means each of the 50 States, the

District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,
Subrecipient means a private

nonprofit organization, State, local .
government, or instrumentality of State
or local government that receives a
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, subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
prpgram participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for ~ grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Viotim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B-Establlshlng and
Operating a Continuum of Care

§678.6 Establishing the Continuum of
Care.
(a) The Continuum of Care.

Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the :
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based '
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must, comply with the
conflict-of-interest requirements at
§ 578.95(b). The board must:
(1)Be representative of the relevant

organizations and of projects serving
homeless subpopulatlons, and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§578.7 Responsibilities of the Continuum
of Csre.

(a) Operate the Continuum of Care.
The Continuum of Care must:
(1) Hold meetings, of the full

membership, with published agendas, at
least semi-annually; ,
(2)Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3) Adopt and follow a written

process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;
(4)Appoint additional committees,

subcommittees, or workgroups:
(5) In consultation with the

collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance oharter.whlch
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chairlsl, and any person acting
on b'ehalf of the board:
(6) Consult with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;
(7) Evaluate outcomes of projects

funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUDj
(8) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvlctlm
service providers. This system must
comply with any requirements
established by HUDby Notice.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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humans must be counted as unsheltered
homeless persons.

(ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons. '

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plants)
within the Continuum's geographic
area;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§ 578.9 Preparing an application for funlls.
(a) The Continuum must:
(1) Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578.19 ofthis subpart;

(2) Establish priorities for funding
projects in the geographic area:

(3) Determine if one application for
funding will be submitted for all .
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(i) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information.
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself:

(ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§578.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agenoy. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, acollaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for, the Continuum.

(b) Criteriafor designating a UFA.
HUD will consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for States]:

(3) The collaborative applicant
demonstrates the ability to monitor
snbrecipients] and

(4) Such other criteria as HUD may
establish by NOFA.

(e) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
ofthe projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area,

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subreolpients for all projects within the
geographic area.

(3) Require subrecipients to establish
fiscal control and accounting,
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

(4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 Remedial aetton,
(a) If HUD finds that the Continuum

of Care for a geographic area does not
meet the requirements ofthe Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum's geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum's geographic area.

(b) HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

SubpartG-Appllcatlon and Grant
Award Process

§576.15 Eligible applicants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

(b) Designation by the Continuum of
Care.Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.

(c) Exolusion. For-profit entities are
not eligible to apply for grants or to be
subreoipients of grant funds.

§ 678.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by: ,

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
approprlations act:

(i1) From the amount in paragraph
(a)(2)(1) of this section, deducting the
amount published in the NOFA as being
set aside to provide fl bonus to
geographic areas for activities that have
proven to be effective in reducing
hcmelessness generally or for specific
subpopulations Hsted in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and .

(iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs.

(3) PPRN is calculated on the amount
determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (ApIerican
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.
(il) Seventy-five percent of the

remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urbancounties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.
(iii) The amount remaining after the

allocation under paragraphs (a)(l) and,
(2) of this section will be allocated,
using the CDBG formula, to ,
metropolitan cities and urban counties:
that have not been funded under the
Emergency Solutions Orantsprogram in
any year since 2004 and all other
counties in the United States and Puerto
Rico. .
(4) If the calculation in paragraph

(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOF A, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide. ,

(0) Calculating a Continuum of Care's
maximum award amount. (1) EstabJi$h
the RPRN amount. First, HUD will total
the PPRN amounts for each
metropolitan city. urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579.
(2) Establishing renewal demand.

Next. HUD will determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.
(3) Establishing FPRN. The higher of

PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.
(4) Establishing the maximum award

amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planningrUFA costs;
adjustments to Jeaslng, operating and
rental assistance line items based on
changes to FMR; and available bonuses.

§678.19 Application process.
(a) Notice of Funding Availability.

After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOF A in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
mlnimum-an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subreciplents. and the names of the
subrecipients; a description of the'
subpopulatlons of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and!
or the number of persons to be served
by each project; a budget request by
'project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§578.21 Awarding funds.
(a) Selection. HUD will review

applications in accordance with the
guidelines and procedures provided in
the NOF A and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards. HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute 8.
grant agreement with the applicant.
(c) Satisfying conditions. HUD will

withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match.
environmental review. and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.
(a) Deadline. No later than 45 days

from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.
(2) One applicant for a Continuum. If

a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards. if any, and one grant
agreement for renewals, Continuum of
Care planning. and UFA costs, if any.
These two grants will qover the entire
geographic area. A default by the
recipient under one ofthose grant
agreements will also be a default under
the other.
(3) Unified Funding Agencies. If a.

Continuum is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any. and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.
(c) Required agreements. Recipients

will be required to sign a grant
agreement in which the recipient agrees:
(1) To ensure the operation of the

project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578;
(2) To monitor and report the progress

of the proJect(s) to the Continuum of
Care and HUD;
(3) To ensure, to the maximum extent

practicable, that individuals and
families experiencing homelessness are
involved. through employment,
provision of volunteer services. or
otherwise. in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project:
(4) To require certification from all

subrecipients that:

AITACHMENT ••.....R .
PAGE ••.•1:J.._.OF .••_:!~ PAGES



45448 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;
(ii) The address or location of any

family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
projoct;
(iii) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness:
(iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;
(v)The subreclplent, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government; and
(vi) Subrecipients will provide

information, such as data and reports, as
required by HUD; and
(5)To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial .
transactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles, If the recipientis a UFA;
(6) To monitor subrscipient match

.and report on match to HUD;
(7)To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children's
education;
(8)To monitor subrecipients at least

annually;
(9)To use the centralized or

coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8).A victim
service provider may choose not to use
the Continuum of Care's centralized or
coordinated assessment systom,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that sYllteminstead;
(10) To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);
(11)Enter into subrecipient

agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions oftbis Act and all
requirements under 24 CFRpart 578;
and
(12) To comply with such other terms

and conditions as HUDmay establish by
NOFA.
§678.26 Site control.
(a) In general. When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services,the
recipient or subreciplent must
demonstrate that it has. site control
within the time frame established in
section §578.21 before HUDwill
execute a grant agreement, This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subreclpient,
(b)Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance. .
(c) Tax credit projects. (1) Applicants

that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the rroject site.
(i To have control of the limited

partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.
(ii) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member.
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient Dr
subreclpient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the. 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or now
.construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.
§678.27 Consolidated plan.

(a) States or units of generallooal
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certification
that the application for funding is .
consistent with the HUD-approved
consolidated planes) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b) Other applicants, Applicants that

are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's HUD-
approved consclldated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUDunder §578.35.
(c) Timing of consolidated plan

certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.
§578.29 'Subsldy layering.
HUDmay provide assistance under

this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 CFRpart4, subpart
A. An applicant must submit
. information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUDls
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by
combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concesslons or tax credits.

§578.31 Environmental review.
(a) Activities under this part are

subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subreoiplent shall supply
all available, relevant information
necessary for HUn to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subreciplent must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subreclpient has received HUD
approval of the property.

§578.33 Renewals.
(a) In general. Awards made under

this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b)Length of renewal. HUD may
award up to 3 years of funds for
supportive services, leasing, }IMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
16 years ofrental.assistance, subject to
availability of annual appropriations.

(c) Assistance available. (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent ofthe amount
for supportive services and HMIS costs
in the final year of tbe prior funding
period;

.(il) Up to 100 percent of the amount
for leasing and operating in the final

, year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012. For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 682.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 683.326, if the
project received funding under the
Supportive Housing Program.
. (2) Renewal of awards made after
August 30,2012. Review criteria for
competitively awarded renewals made
after August 30,' 2012 will be described
in the NOFA.

(e) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that .was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(f) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR)for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
BUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§578.35 Appeal.
(a) In general. Failure to follow the

procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application. .

l3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUn
may require, with a copy to the solo
applicant.

(6) Decision. HOD will notify the solo
applicant and the Continuum of its
decision within 60 days ofreceipt of the
Continuum's response.

(6) Funding. IfHUD finds that the solo
applicant was not permitted to .
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's applicant(s).

(c) Denied or decreased fiiiidiug, (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 46 days of the date of
HUD's announcement of the award.

(2)Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the applicant min
show that HUD error caused the denial
or decrease.
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds. .

, (d) Competing Continuums of Care. .
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUDwill award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects.will be funded from
the lower scoring Continuum\ No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

(2) Who may appeal. The designated
applicant(s) for the lower sooring
Continuum may appeal HUD's deolslon
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUDmay require by Notice,
within 45 days of the date of HUD's
announcement of the award.
(3)Decision. HUDwill notify the

applicant(s) of its decision on the appeal
within 60 days of the date ofHUD's
receipt of the written appeal. HUDwill
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial.

(e) Consolidated plan certification. (1)
In general.An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.
(2)Procedure. The applicant must

submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:
(i)A copy of the applicant's request

to the jurisdiction for the certification of
consistency with the Consolidated Plant
(it) A copy of the jurisdiction's

response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR91;500(c); and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurisdiction's
Consolidated Plan.
(3)Jurisdiction response. The

jurisdiction that refused to provide the
certifloatlon of consistency with the
jurisdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.
(4)HUD review. (i)HUDwill issue its

decision within 45 days of the date of
HUD's receipt of the jurisdiction's

response. As part of its review, HUD
will consider: .
(A)Whether the applicant submitted

the request to the appropriate political
jurisdiction: and
(D)The reasonableness of the

jurisdiction's refusal to provide the
certificate.
(ii) If the jurisdiction did not provide

written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUDwill find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
Eligible Costs

§578.37 Program components and uses of
assIstance.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §578.63 when used
to establish and operate projects under
five program components: permanent
housing: transitional housing:
supportive services only: HMIS: and, in
some cases, homelessness prevention.
Although grant funds may be used by
. recipients and subreoipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in §578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose ofwhich is to
provide housing without a designated
lsngth of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:
(i) Pennanent suppoitive housing for

persons with disabilities (PSH).PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of-the program participants
must be made available to the program
participants. .
[ii] Rapid rehousing. Continuum of

Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and lor
medium-term (for 3 to 24months)
tenant-based rental assistance, as set
forth in §578.51(c)~as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium"
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§578.61(a)(1)(i)and (ii): (a)(2): (c) and
(f)through (i); and (1)(1),These projects:
(A)Must follow the written polioies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.
(B)May set a maximum amount or

percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities .
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.
(C)Limit rental assistance to no more

than 24months to a household.'
(D)May provide supportive services

for no longer than 6 months after rental
assistance stops.
(E)Must re-evaluate, not less than

once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for .
assistance, When notified. of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F)Require the program participant to

meet with a case manager not less than
once per month to assist the prograin
participant in ensuring lung-term
housing stability. The project is exempt

ATTACHMENT ••••••& .
PAGE ...'0::.._",OF •..:t:~PAGES



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45451
from this requirement if the Violence
Against Women Act of1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant's
acceptance of services.

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing,' rental assistance,
operating costs, and supportive services:
. (3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by .
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(6) Homelessness prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- andlor medlum-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR 576.106, that are
necessary to prevent an individual or
family from becoming homeless. .
(b) Uses of assistance. Funds are

available to pay for the eligible costs
listed in §678.39 through §678.63 when
used to:
(1) Establish new housing or new

facilities to provide supportive services;
(2) Expand existing housing and

facilities in order to increase the number
of homeless persons served;
(3) Bring existing housing and

facilities into compliance with State and
local government health and safety
standards, as desorfbed in §678.87;
(4) Preserve existing permanent

housing and facilities that provide
supportive services;
(5) Provide supportive services for

residents of supportive housing or for
homeless persons not residing in
supportive housing;
(6) Continue funding permanent

housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable databasej.and
(8) Establish and carry out a

Continuum of Care planning process
and operate a Continuum of Care.
(c)Multiple purposes. Structures used

to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.

§67B.39 Continuum 01Care planning
activities.
(a) In general. Collaborative

applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:
(1) Designing and carrying out a

collaborative process for the
development of an application to HUD;
(2)Evaluating the outcomes of

projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
(3)Participating in the consolidated

planes) for the geographic area(s).
(b) Continuum of Care planning

aoiivities, Eligible planning costs
include the costs of:
(1)Developing a communitywide or

regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;
(2) Determining the geographic area

that the Continuum of Care will serve;
(3) Developing a Continuum of Care

system;
(4)Evaluating the outcomes of

projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(6)Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and
(6)Preparing and submitting an

application to HUD on behalf of the
entire Continuum of Care membership.
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.
(c)Monitoring costs. The posts of

monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.

§578.41 Unllled Funding Agency costs.
(a) In genera]. UFAs may use up to 3

percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrsciplents
under the Continuum of Care program.
(b) UFA costs. UFA costs include

costs of ensuring that all financial , .
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting prlnoiples, including
arranging for an annual survey, audit, or
evaluation of the financial records of
Bachproject carried out by a
subreclplent funded by a grant received
through the Continuum of Care
program.
(c)Monitoring costs, The costs of

monitoring subreoipients and enforcing
compliance with program requirements
are eligible for costs.
§ 678.43 'Acquisition.
Grant funds may be used to pay up to

100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.
§678.46 Rehabilitation.
(a) Use. Grant funds may be used to

pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons.
(b)Bliglbl« costs. Eligible

rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure'to State
and local government health and safety
standards.
(c) Ineligible costs. Grant funds may

not be used for rehabilitation of leased
property.

§678.47 New construollon. .
(a) Use. Grant funds may be used to:
(1)Pay up to 100 percent ofthe cost

of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for UBeas
housing.

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is alack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost ofreal property
acquisition.

[b) Ineligible costs. Grant funds may
not be-used for new construction on
leased property.

§578.49 Leasing.
(a) Use. (1) Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subteciplent,
their parentorganizationls), any other
related organization(s), or organizations
that are members of a partnership;
where the partnership owns the
structure, unless HUD authorized an
exception for good cause.

(2) Any request for an exception must
include the following:

(i) A description of how leasing these
structures is in the best interest of the
programi

(Ii) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(Hi)A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.
, (b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to ronts
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may riot exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost. '

(4) Security deposits and first and last
month's rent. Recipients and
subrecipiellts may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month's rent.

l5) Occ'upanoy agreements and
subleases. Occupancy agreoments and
subleases are required as specified in
§578.77(a).

(6) Calculation of oocupanoy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and ,
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority oftitle IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Renlalllsslstllnce.
(a) Use. (1) Grant funds may be used

for rental assistance for homeless
individuals and families. Rental
assistance cannotbe provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(I)The rental assistance may be short-
term, up to 3 months of rent: medium-
term, for 3 to 24 months of rent: or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578.7(a)(9) and this section.

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month's rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month's rent.

(b) Rental assistance administrator.
Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have.
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator ofthe
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area ifthey move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth ofrental assistance may
be awarded to a project in one
competition.

(e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.
(f)Grant amount. The amount of

rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD,by the term of the
grant. ' ,
(g)Rent reasonableness. HUDwill

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subreolpient must determine whether
the rent charged for the unit receiving ,
rental assistance Is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.
(h) Payment of grant. (1)The amount

of rental assistance in each project will
be reserved for rental assistance over the
granl period. An applicant's request for
rental assistance in each grant is an '
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(i) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a s-year grant term: or
(il) A higher percentage if approved in

advance ,by BUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3) A recipient must serve at least as

many program participants as shown in
its Of' plication for assistance.
(4 If the amount in each grant

reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program partlcipants. ,
(i) Vacanoies. If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in whioh the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies.

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program partioipant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.
(k)Resident rent. Rent must be

calculated as provided in § 578.77.
Rents collected from program
participants are program Inoonie and
may be used as provided under
§578.97.

(1)Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based '
rental assistanoe, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by' either party. ' '

(2) Imtiallease for transitional
, housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months,

§678.53 Supportive services.
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs of the program

participants. If the supportive services
are provided In a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation Ofthe supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.
(1) Supportive services must be

necessary to assist program participants
obtain and maintain housing.
(2) Recipients and subrecipients shall

conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.

(2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the projeot.
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homolessness, respectively, to assist
their adjustment to independent living.
(4)Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(a)(1)(il)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Special populations. All eligible

costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with HlV/AIDSj and
victims of domestic violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described 08 an eligible cost under
this section is not an eligible cost of
providing supportive servioes using
Continuum of Care program funds. Staff
training and the costs of obtaining
professionallioenses or certifioations
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.
(1) Annual Assessment of Service

Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs.

(2) Assistance with moving costs ..
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a m,ovingcompany,

c .
ATTACHMENT •.•••••••••,••,•••

PAGE ...e;?.,.. OF ••..~.~-. PAGES



45454 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2D12/Rules and Regulations

(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:
(i) Counseling;
[ii] Developing, securing, lind

coordinating services;
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).
(iv) Obtaining federal, State, and local

benefits;
(v)Monitoring and evaluating

program participant progress;
(vi) Providing information and

referrals to other providers;
(vii) Providing ongoing risk

assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;
and
(viii) Developing an individualized

housing and service plan, including
planning a path to permanent housing
stability.

(4) Child care. The costs of
establlshing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, inoluding providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.
(i) The children must be under the age

of 13, unless they are disabled children.
[ii] Disabled children must be under

the age of18.
(iii) The child-care center must be

licensed by the jurisdiction in whioh it
operates in order for its costs to be
eligible.

(5) Education services. The costs of
improving knowledge and basic,
educational skills are eligible.
(i) Services include instruction or

training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED).
(Ii) Component services or activities

are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6) Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to legal services provider and performs the
program participants in employment services itself, the eligible costs are the
assistance and job training programs is subrecipient's employees' salaries and
also an eligible cost. other costs necessary to perform the
(i) Learning skills include those skills services.

that can be used to secure and retain a (iv) Legal services for immigration
job, including the acquisition of and citizenship matters and issues
vocational licenses and/or certificates. related to mortgages and '
(iI) Services that assist individuals in homeownership are ineligible. Retainer

securing employment consist of: fee arrangements and contingency fee
(A)Employment screening, arrangements are ineligible.

assessment, or testing; (10)Life skills training. The costs of
(B)Structured job skills and job- teaching critical life management skills

seeking skills; that may never have been learned or
(C)Special training and tutoring, have been lost during the course of

including literacy training and pre- physical or mental illness, domestic
vocational training; violence, substance abuse; and
(D)Books and instructional material; homelessness are eligible. These
(E)Counseling or job coaching; and services must be necessary to assist the
(F)Referral to community resources.
(7)Food. The cost of providing meals program participant to function

or groceries toprogram participants is independently in the community.
eligible, Component life skills training are the

(8) Housing search and counseling budgeting of resources and money
services. Costs of assisting eligible management, household management,
program participants to locate, obtain, conflict management, shopping for food
and retain suitable housing are eligible. and other needed items, nutrition, the
(i) Component services or activities ~se of public transportation, and parent

are tenant counseling; assisting training.
individuals and families to understand (11)Mental health services. Eligible,
leases; securing utilities; and making costs are the direct outpatient treatment
moving arrangements. ofmental health conditions that are
(if) Other eligible costs are: provided by licensed professionals.
(A)Mediation with property owners Component services are crisis

and landlords on behalf of eligible interventions; counseling; individual,
program participants; family, or group therapy sessions; the
(B)Credit counseling, accessing a free prescription of psychotropic

personal credit report, and resolving medications or explanations about the
personal credit issues; and useand management of medications;
(C)The payment of rental application and combinations of therapeutic'

fees. approaches to address multiple
(9)Legal services. Eligible costs are problems.

the fees charged by licensed attorneys (12)Outpatient health services,
and by person(s) under the supervlston Eligible costs are the direct outpatient
of licensed attorneys, for advice and treatment of medical conditions when
representation in matters that interfere provided by licensed medical
with the homeless individual or family's professionals including:
ability to obtain and retain housing. (i) Providing an analysis or
(i) Eligible subject matters are child assessment of an individual's health

support; guardianship; paternity; - problems and the development of a
emancipation; legal separation; orders of treatment plan;
protection and other civil remedies for (li) Assisting individuals to
victims of domestic violence, dating understand their health needs;
violence, sexual assault, and stalking; (iii) Providing directly or assisting
appeal of veterans and public benefit individuals to obtain and utilize
claim denials; landlord tenant dlsputes: appropriate medical treatment; ,
and the resolution of outstanding (Iv)Preventive medical care and
criminal warrants. health maintenance services, including
(ii) Component services or activities in-home health services and emergency

may include receiving and preparing medical services;
cases for trial, provision of legal advice, (v)Provision of appropriate
representation at hearings, and medication;
counseling. (vi) Providing follow-up services; and
(iii) Fees based on the actual service. (vii) Preventive and noncosmetic

performed [i.e., fee for service) are also dental care.
eligible, but only if the cost would be (13) Outreach services. The costs' of
less than the cost of hourly fees. Filing activities to engage persons for the .
fees and other necessary court costs are purpose of providing immediate support
also eligible. If the subrecipient is a ,and intervention, as well as identifying
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potential program participants, are
eligible.
(i) Eligible costs include the outreach

, worker's transportation costs and a cell
phone to be used by the individual
performing the outreach. ,
(ii) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

(15) Transportation, Eligible costs are:
(i) The costs of program participant's

travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
(li) Mileage allowance for service

workers to visit program participants
and to carry out housing quality
inspections;
(iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v) The costs of recipient or

subrecipient staff to accompany or assist
program participants to utilize public
transportation; and
(vi) If public transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A)Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B)Payments for car repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and
(C)The recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described In paragraphs (e)(l)
through (e)(16) of this section is being
directly delivered by the recipient or
subreclpient, eligible costs for those
services also include:
(i) The costs of labor or supplies, and

materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and
(Ii) The salary and benefit packages of

the recipient and subrecipient staff who
directly deliver the services.

§678.55 Operating costs.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.
(b)Eligible costs. (1) The maintenance

and repair of housing;
(2) Property taxes and insurance;
(3) Scheduled payments to a reserve

for replacement of major systems of the
housing (provided that the payments
must be based on the useful life ofthe
system and expected replacement cost);
(4) Building security for a structure

where more than 50 percent of the units
or area is'paid for with grant funds;
(5) Electricity, gas, ana water;
(6) Furniture: and
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease.

§578.57 Homeless Management
Information System.
(a)Eligible costs. (1) The recipient or

subrecipient may use Continuum of
Care program funds topay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:
(i) Purchasing or leasing computer

hardware;
(li) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture:

(iv) Obtaining technical support:
(v)Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;
(vii) Paying salaries for operating

HMIS, including:
(A)Completing data entry;
(E)Monitoring and reviewing data

quality;
(e) Completing data analysis;
(D)Reporting to the HMIS Lead;
(E)Training staff on using the HMIS:

and
.(F) Implementing and complying with

HMIS requirements; .
(viii) Paying costs of staff to travel to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
[x]Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.
(2) If the recipient or subreclpient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of:
(i)Hosting and maintaining HMIS

software or data;
(U) Backing up, recovering, or

repairing HMIS software or data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(Iv) Integrating and warehousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;
(v)Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD; and
(vii) Conducting training on using the

system, including traveling to the
training.
(3) Ifthe recipient or subrecipient is

a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§576.59 Project administrative costs.
(a)Eligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project .
administrative costs related to the
planning and execution of Continuum
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geo~aphic area.
(ll) Renewing HPC status. If the

Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under § 578.71, that
such activities were effective at .
reducing the number of individuals and
families who became homeless in that
community.

§578.67 Publication of application.
HUDwill publish the application to

be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPCmeets the
standards for being one.

§578.69 Cooperation among entities.
An HPC must cooperate with HUD in

distributing information about its
successful efforts to reduce'
home1essness.
§578.71 HPC·ellglbleactlvllles.
In addition to using grant funds for

the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may 'also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in § 578.7(a)(9)(v) and
reoordkeeping requirements of 24 CFR
576.500 apply.

Subpart F-Program Requirements

) §578.73 Matching requirements.
(a) In general. The recipient or

subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or In-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the solo
recipient for their Continuum, may
provide match on a Continuum·wlde
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71.
(b)Cash sources. A recipient or

subreclplentmay use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.
(c) In-kind contributions. (i) The.

recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that ifthe
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of Hl'Cs, eligible under
§578.71.
(2)The requirements of 24 CFR 84.23

and 85.24 apply.
(3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU)between the
recipient or subreoipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subrecipient's
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.
(i) The MOD must establish the

unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,
[ii) During the term of the grant, the

recipient or subreolplent must keep and
make available, for inspection, records
documenting the service hours
provided.
§578.75 Generaloperations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housliig quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS)under 24 CFR 982.401
ofthis title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFRpart 35, subparts A, D, K, and R
apply.

(1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subreoipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2)Recipients or subrecipients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two Ilersons.
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) If household composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services. -
(d)Meals. Each recipient and

subrecJpient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subreoipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.
(f) Residential supervision. Each

recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subreoipient, to the extent that such
entity. considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult With
homeless or formerly homeless persons
when considering and making policies
and decisions.
(2) Each recipient and subreoipient of

assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment: volunteer
services: OF otherwise in constructing,
rehabilitating, maintaining, and
operating the projeot, and in providing
supportive services for the project.

(h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
dlsabflity-related services provided
through the project as a condition of
continued partioipation in the program.
Examples oldisability·related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program.
(i) Retention of assistance after death,

incarceration, or institutionalization for
mare than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculating occupancy charges
and rent. .
Ia) Occupancy agreements and leases.

Recipients and subreoipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing,

(b) Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose oocupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:
(1) 30 percent of the family's monthly

adjusted Income (adjustment factors '
include the number of people in the
family, age of family members, medical
expenses, and child- care expenses):
(2) 10 percent of the family's monthly

Income: or
(3) If the family is reoeiving payments

for welfare assistance from a public '
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion ofthe payments that is
designated for housing costs.

(4) Inoome. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant's income initially,
and if there is a change in family .
composition (e.g.,birth of a child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.
(c) Resident rent. (1) Amount of rent.

(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with seotion 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.c. 1437a(a)(1)).
[ii] Income of program participants

must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2)Review. Recipients or
subreolpients must examine a program
participant's income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.
. (3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant's
contribution toward the rental payment.

§578.79 Limitation on transitional
housing.
A homeless individual or family may

remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§678.81 Tl!rm of commitment, repayment
of grants, and prevention of undue benefits.
(a) In gep.eral.All recipients and

subreoipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial oocupancy
or date of initial service provision,
Recipient and subrecipients must,
execute and record a HUD-approved
Declaration of Restrlotlve Covenants
before receiving payment of grant funds.
(b) Conversion. Recipients and

subreoipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low- income persons. The request
must be made while the project is'
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services, The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care's
geographic area. "

(o) Repayment of grant funds. If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUDwill require repayment of the
entire amount of the grant used for'
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
paragraph (b) of this section, If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reducedby 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing. ,
(d) Prevention of undue benefits.

Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 15-year period, the
recipient must comply with such terms
and conditions as HUDmay prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition, '
(e)Bxaeptlon, A recipient or

subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1)The sale or disposition of the

property used for the project results in
the use of the property for the direct
benefit of very low-income persons;
(2) All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this part; ,

(3) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or
(4) There are no individuals and

families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homslessness,

§578.83 Displacement, relocation, and
acquisition,
(a) Minimizing displacement,

Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizetions, and farms) as a
result of projects assisted under this '
part. "Project, II as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking,
(b) Temporary relocation, (1) Existing

Building Not Assisted under Title N of
the MoKinney- Vento Aot, No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act, The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program, When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S,C. 4601-4655, to apply, the '
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section,

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title N of the MoKinney-Vento
Act, Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project complotion under reasonable
terms and conditions, The length of
occupancy requirements in §578,79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)(D)
of this section), Any program
participant who has been temporarily
relocated for a period beyond OIW year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(i) Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and
(i1)Appropriate advisory services,

including reasonable advance written
notice of:
(A)The date and approximate

duration of the temporary relocation;
(B) The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
, (C)The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in 14e building or complex
upon completion of the project; and
(D)The provisions of paragraph

(b)(2)(i)of this section.
(c) Relocation assistance for displaced

persons, (1) In general. A displaced
person (defined in paragraph (c)(2)of
this section) 'must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFRpart
24, A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority perso,ns must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not, located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24,205(c)(2)(ii)(D),

(2) Displaced person, (i) For the
purposes of paragraph (c)'of this section,
the term "displaced person" means any
person (family, Indlvldual-busmess,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, Including any permanent move
from the real property thai is made:
(A)After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, If the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for'
assistance to HUD (or the recipient, as'
applicable) that is later approved and
funded and the recipient or subreolpient
has site control as evidenced in
accordance with §578,25(b); or
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(B)After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or
(C)Before the date described under

paragraph (c)(2)(i)(A)or (D)of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or /
(D)By a tenant of a building that is

not assisted under TitleN of the
McKinney-Vento Act; ifthe tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or
(ii) For the purposes of paragraph (c)

of this section, the term "displaced
person" means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is 'made by a program
participant occupying transitional
housing or permanent housing assisted
under Title Nof the McKinney-Vento
Act, if anyone of the following three
situations occurs:
(A) The program participant moves

after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs beforethll program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary-dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or
(B)The program participant is

required to relocate temporarily, does
not return 'to the building or complex,
and anyone of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation; -
(2)The program participant is not

eligible to return to the building or
comflex upon proiect completion; or
(3 Other conditwns of the temporary

relocation are not reasonable; or
(C)The program participant is

required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:
(1) The program participant is not

offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;
(2)The program participant, is not

eligible to remain in the building or
comflex upon project completion; or
(3 Other conditions of the move are

not reasonable.
(iii) Notwithstanding the provisions of

paragraph (c)(2)(i) or (ii) of this section,
a person does not qualify as a
"displaced person" if:
(AJThe person has been evicted for

serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see §5,78.91);and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;
(D)The person moved into the

property after the submission of the
apphcatlon but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
"displaced person" (or for any
relocation assistance provided under
this section), as a result ofthe project;
(C)The person is ineligible under 49

CFR24.2(a)(9)(ii»;
(D)The person is a program

participant occupying transitional
housing or permanent housing assisted
under TitleNof the Act who must
move as a direct result of the length-of-
occupancy restriction under §578.79; or
(E)HUD determines that the person

was not displaced as a direct result of
acquisition, rehebllitatlon.or
demolition for the project.
(iv) The recipient may request, at any

time, HUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result ofprivately undertaken
rehabilitation, demolition, or
acquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subreciplent,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement.
(d) Real property acquisition

requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
D apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.
(e)Appeals. A person who disagrees

with the recipient's (or subrecipient's, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local HUDfield office.

§678,85 Timeliness standards.
(a) In general. Recipients must initiate

approved activities and projects
promptly. ,
(b) Construction activities. Recipients

of funds for rehabilitation or new
construction must meet the following
standards:
(1) Construction activities must begin

within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project.
(2) Construction activities must be

completed within 24 months of signing
the grant agreement.

(3) 'Activities that cannot begin until
after construction activities are
completed must begin within 3months
of the date that construction activities
are-completed.
(c)Distribution. A recipient that

receives funds through this part must:
(1)Distribute the funds to

subrecipients (in advance of
expenditures by the subreciplents):
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(2) Distribute the appropriate portion

of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for 'such distribution
from the subrecipient; and
(3) Draw down funds at least once per

quarter of the program year, after
eligible activities commence.

§578.87 l.lmltation on use of funds.
(a) Maintenanoe of effort. No

assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based aotivities ..(1) Equal
treatment of program participants and
program benefioiaries. (i) Program
porticipants, Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis ofthe organization's religious
character or affiliation. Recipients and
subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.

(U) Beneficiaries. In providing
services supported in whole or in part
with federal financial assistance, and in
their outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice.

(2) Separation of explicitly religious
activities.,Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and '
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3)Religious identity, A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of

, religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continuo to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
providedthat it does not use direct
program funds to support or engage in
any explicitly religious aotivities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization's mission statements and
other governing documents.

(4) Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by BUD objects to
the religious character of Ill).

organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or simiIarmeans, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subreclpients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements.

(5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions ofthe acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuum of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85).

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section' applies to
all of the commingled funds.
(c) Restriction on combining funds. In

a single structure or housing unit, the
following types of assistance may not be
combined:
(1) Leasing and acquisition,

rehabilitation, or new construction:
(2) Tenant-based rental assistance and

,acquisition, rehabilitation, or new
construotlon:
(3) Short- or medium-term rental

assistance and acquisition,
rehabilitation, or new construction;
(4) Rental assistance and leasing; or
(5) Rental assistance and operating.
(d) Program fees. Recipients and

subrecipients may not charge program
participants program fees. '

§578.89 Limitation on use of grant funds
to serve persons defined 8S homeless
under other federallaw8.
(a) Application requirement.

Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons is ,an
equal or greater priority than serving
persons defined as homeless under
paragraphs ,(1), (2), and ~4) of the
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants mustshow that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B)of the Act, especially with
respect to children and unaccompanied
youth.
(b)Limit, No more than 10 percent of

the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.
(c)Exception. The 10 percent

limitation does not apply to
Continuums in which the rate of
homslessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.
§578.91 Termination of assistance to
program participants.

(a) Termination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the .
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.
(b)Due process, In terminating

assistance to a program participant, the
recipient or eubreciplent must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process oflaw. This
process, at a minimum, must consist of:
(1) Providing the program participant

with a written copy of the program rules
and the termination process before the
participant begins to receive assistance]
(2)Written notice to the program

participant containing a clear statement
of the reasons for termination; ,
(3)A review of the decision, in which

the program participant is given the
opportunity to present written or 'oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and
(4)Prompt written notice of the final

decision to the program participant.
(c) Hard-to-house populations.

Recipients and subreciplents that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise .
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant's assistance is terminated
only in the most severe cases.

§578.93 Flllr Housing and Equlll
opportunity.
(a) Nondisorimination and equal

opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24'
CFR 5.105(a) are applicable. .

(b) Housingfor speoific
subpopulations. Recipients and
subrecipients may exclusively serve a
particular homeless subpopuletion in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following: .
(1) The housing may be limited to one

sex where such housing consists of a
single structure with sharod bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex:
(2) The housing may be limited to a

specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).
(3) The housing may be limited to

families with children.
(4) If the housing has in residence at

least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the .housing.
(5) Sober housing may exclude

persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, .uslng, or being under the
influence of illegal substances and/or
alcohol on the premises.
(6) If the housing is assisted with

funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g.,housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFRpart 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases).
(7) Recipients may limit admission to

or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing. A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:
(1) Affirmatively market their housing

and supportive services to eligible
persons regardless of race, color,
national orlgin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities;
.(2)Where a recipient encounters a

condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plant and
(3)Provide program participants with

information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws.

(d) Aooessibility and integrative
houmngandservicesforpersonswi&
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973(24
CFRpart a), and Titles II and III ofthe
Americans with Disabilities Act.us
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR a.4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabllitles.
(e) Prohibition against involuntary

family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part.

§578.96 Conflicts of Interesl.
(a)Proourement. For the procurement

of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR

ATIACHMENT •..... ~ .•..•••..
PAGE ••j-.1: .... OF ••••tifJ ... PAGES



Federal Register IVaI. 77, No. 1471Tuesday, July 31, 2012/ Rules and Regulations 45463

84.42 (for private nonprofit
organizations).
(b) Continuum of Care board

members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.
(c) Organizational conflict. An

organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person's, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part Is or might be
otherwise impaired. Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and § 578.51(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns.
(d) Other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered per~on, meaning a

person who is an employee, agent,
consultant, officer, or eleated or
appointed official of the reciJ?ient or its
subreclpiente and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
Information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either far him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure.

(2)Exceptions. Upon the written
request of the recipient, HUDmay grant
an exception to the provisions oftbis
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(ii) of
, this section.

(i) Threshold requirements. HUDwill
consider an exception only after the
recipient has provided the following
documentation:
(A) Disclosure of the nature of the

conflict, accompanied 'by a written
assurance, if the reclpientis a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other oonfltot-of-interest
policYiand
(B) An opinion of the recipient's,

attorney that the interest for whicb the
exception is sought would not violate
State or local law, or ifthe subreclpient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
(il) Factors to be considered far

exceptions. In determining whether to
grant a requested exception after the
recipient bas satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, BUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's 01' subrecipient's project,
taking into account the cumulative
effect ofthe following factors, as
applicable:
(A)Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;
(C)Whether the affected person has

withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;
(D)Whether the interest or benefit

was present before the affected person
was in the position described in
para8l'aph (c)(1) of this section;
(EJWhether undue hardship will

result to the recipient, the subreclpient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;
(F)Whether the person affected is a

member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
grouf or class; and '
(G Any other relevant considerations.

§578.97 Program Income.
(a)Defined. Program income is the

income reoeived by the recipient or
subreolpient directly generated by a
grant-supported activity:
(b) Use.Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient. used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom.they are
collected to move to permanent
housing.
§578.99 Applicability of other federal
requirements.
In addition to the requirements set

forth in 24 CFRpart 5, use ofasslstance
provided under this part must comply
with the following federal requirements:
(a)Environmental rfJview.Activities

under this part are subject to
environmental review by HUDunder 24
CFRpart 50 as noted in §578.31.
(b) Section 6002 of th» Solid Waste

Disposal Aot. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:
(1) Procure items designated in

guidelines of the Environmental
Protection Agency (EPA) at 40 CFRpart
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and
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(3)Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.
(c) Transparency Act Reporting.

Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB),requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.govor
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMBPolicy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.
le) Appjicabil1tyofOMB Circulars.

The requirements of 24 CFRpart 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFRpart
225-Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)-apply to governmental
recipients and subrecipients except
where inconsistent with the provisions ,
of this part. The requirements of 24 CFR
part 84-Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFRpart 230-
Cost Principles for Non-Profit
Organizations (OMBCircular A-122);
and 2 CFRpart 220-Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with tho
provisions of tho McKinney-Vento Act
or this part. .
(f)Lead-based paint. The Lead-Based

Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S,C. 4851-4856), and
implementing regulations at 24 CFRpart
35, subparts A, B, H, J, K,M, and R
apply to activities under this program.
(g)Audit. Recipients and

subrecipients must comply with the
audit requirements of OMBCircular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations. "
(h) Davis-Bacon Act. The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFRpart 135, as applicable.

Subpart G-Grant Administration
§ 578.101 Technical assistance.
(a)Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and,provide best practices in
housing and services for persons
experiencing homeleeaness,
(b)Defined. Technical assistance

means the transfer of skills and
knowledge to entities that may need, but
do not pOSSess,such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals"
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.
(c) Set-aside. HUDmay set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
provider's. ,
(d)Awards. From time to time, as

HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts, grants, or cooperative
agreements,lVhennecessary, to
implement the technical assistance.
HUDmay also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeplng requirements.
(a) In general. The recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:

(1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:
(i) Evidence that the Board selected by

the Continuum of Caremeets the
requirements of § 57B.5(b);
(ii) Evidence that the Continuum has

been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;
(iii) Evidence that the Continuum has

prepared the application for funds as set
forth in §578.9, including the ,
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding ageiwy records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

(3)'HomeJess status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish "at risk of
homelessness" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm. For each
progrllIl).participant who moved to a
different Continuum of Care due to
imminont threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient 'of
assistance under this part must retain:
(i) Documentation of the original

incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the

[
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program participant to whom the Bubrecipient must keep records for each
violence occurred or by the head of prog:r:amparticipant that document:
household. (i) The services and assistance
(ii) Documentation of the reasonable provided to that program partlclpant,

belief of imminent threat of further including evidence that the recipient or
domestic violence, dating violence, or subrecipient has conducted an annual
sexual assault or stalking, which would assessment of services for those program
include threats from a third-party, such participants that remain in the program
as a friend or family member oIthe for more than a year and adjusted the
perpetrator of the violence. This may be service package accordingly, and
written observation by the housing or including case management services as
service provider: a letter or otherpro:vided in §578.37(o.)(1)(ii)(F):and
documentation from a victim service (ii) Where applicable, compliance
provider, social worker,legal assistance with the termination of assistance
provider, pastoral counselor, mental requirement in §578.91.
health provider, or other professional (8)Housing standards. The recipient
from whom the victim has sought or subrecipient must retain
assistance: current restraining order: documentation of compliance with the
recent court order or other court housing standards in §578.75(b),

d 1 including inspection reports.
recor 8; aw enforcement report or (9) Services provided. The recipient or
records; communico.tion records from
the perpetrator of the violence or family subrecipient must document the types
members or friends of the perpetrator of of supportive services provided under

the recipient's program and the amounts
the violence, including emails.thiTh .
i

'1 d . I . spent on ose serv ces, e recipient or
vo c?mlll s, text me8~ages,an .soCIa subrecipient must keep record that these
media posts; or a ,,?,ltten certlfication by records were reviewed at least annually
ili,eprogram participant to whom the and that the service package offered to
VIOlenceoccurred or the head of program participants was adjusted as
household. . nece~sary.

(6) 1nnual mcome: For eac~ program (10)Match. The recipient must keep
partiolpant who receives housing records of.the source and use of
assist~ce v.:here rent or an occupancy contributions made to satisfy the match
char.g~?spaid by ~e program .. requirement in §578.73. The records
participant, the recipient or subrec~p~ent must indicate the grant and fiscal year
must keep. the following documentation for which each matching contribution is
of annual Income: counted The records must show how
(i) Income evaluation form spec!fied the value placed on third party in-kind

by HUD ll;D~ completed by the recipient contributions was derived. To the extent
or subreoiplent: and feasible, volunteer services must be
(ii) Source documents (e.g.,most supported by the same methods that the

recent wag? statement, unemploymen~ organization uses to support the
compensation statement, public benefits allocation of regular personnel costs.
statement, bank statement) for the assets (11) Conflicts of interest. The
~eld by the ~rogram participant and recipient and its .subrecipienta must
income received before the date of the keep records to show compliance with
evaluation; the orgarilzational conflict-of-interest
(iii) To the extent that source requirements in §578.95(c), the

documents are unobtainable, a written Continuum of Care board conflict-of-
statement by the relevant third p~ty interest requirements in §578.95(b), the
(e.g.,employer, government benefits other conflict requirements in
administrator) or the written §578.95(d), a copy of the personal
certification by the recipient's or conflfct-of-int!=lfestpolicy developed
subrecipient's intake staff of the oral and implemented to comply with the
verification by the relevant third party requirements in §578.95, and records
of the income the program participant supporting exceptions to the personal
received over the most recent period: or conflict-of-interest prohibitions.
(iv) To the extent that source (12)Homeless participation. The

documents and third-party verification recipient or subrecipient must
are unobtainable, the written document its compliance with the
certification by the program participant homeless participation requirements
of the amount of income that the under §57B.75(g).
program participant is reasonably (13)Faith-based activities. The
expected to receive over the 3-month recipient and its subrecipients must
period following the evaluation. document their compliance with the

(7)Program participant records. In faith-based activities requirements
addition to evidence of "homeless" under § 57B.B7(b).
status or "at-risk-of-homelessness" (14)Affirmatlvely'Furthering Fair
status, as applicable, the recipient or Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons ofthe program
to document compliance with the
requirements in §578.93(c).

(15) Other federal requirements. The
recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99, as
applicable. .

(16) Subrecipients and contraotors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subreoiplents, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.
(ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient ahd its

subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24CFRpart 84.

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.
(b) Confidentiality. In addition to

meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrsoipients must
develop and implement written
procedures to ensure:
(1) All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and
confidential;
(2) The address or location of any

family violence project assisted with
Continuum of CIITefunds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and
(3) The address or location of any

housing of a program partioipant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;
(c) Period of reoaid-retention. All

records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.
(1) Documentation of each program

participant's qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the '
expenditure of all funds from the grant
under which the program participant
was served; and
(2)Where Continuum of Care funds

areused for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) ofthis section,
HUD, the HUDOffice of the Inspector
General, and. the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subreoipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this p'art.
(e)Reports. In addition to the

reporting requirements in 24 CFRparts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR),as well as in any
additional reports as and when required
by HUD.Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUD provides an
exception under §578.81(e).
§578.105 Grant and project changes.
(a) For Unified Funding Agenoies and

Continuums having only one reoipieut.
(1)The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulatlon
served by anyone project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.
(2)Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulatlons
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in whicb the grant was originally
awarded, or the most recent NOFA, are
met.

(b) For Continuums having mote than
one recipient. (1)The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change ofrecipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met. .
(c) Documentation of changes not

requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subracipient's records.
§578.107 Sanctions.
(a)Performanoe reviews. (1)HUDwill

review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD~s
financial and reporting systems [e.g.,
LOCCSand a-snaps] and HMIS. Where
applicable, HUDmay also consider
relevant information pertaining to the
recipient's performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) IfHUD determines preliminarily

that the recipient or one of its .
subreolpients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUDmay change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUD's prior
approval each time the recipient draws
.down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements. '
(3) If the recipient fails to demonstrate

to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUDmay take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.
(b) Remedial actions and sanctions.

Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.
(1)HUDmay instruct the recipient to

submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including: '
(1)Preparing and following a schedule

of actions forcarrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;
(Ii)Establishing and following a

management plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them;
(iv) Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;

(v) Suspending disbursement of grant
funds for some or all activities or
projects;
(vi) Reducing or terminating the .

remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD;and
(vii) Making matching contributions

before or as draws are made from the
recipient's grant.
(2) HUDmay change the method of

payment to a reimbursement basis,
(3) HUDmay suspend payments to

the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects,
(4) HUDmay continue the grant with

a substitute recipient ofHUD's
choosing,

(5) HUDmay deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible,

(6) HUDmay require the recipient to
reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected activities,
(7)HUD may reduce or terminate the

remaining grant of a recipient. .
(8) HUDmay condition a future grant.
(9) HUDmay take other remedies that

are legally available,
(c) Recipient sanctions, If the

recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section,
(d)DeobJigation,HUDmay deobligate

funds for the following reasons:
(1) If the timeliness standards in

§578,85 are not met;
(2) IfHUD determines that delays

completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected tobe expended
for eligible costs during the remaining
term of the grant;

(3) If tile actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;
(4) If the actual annual leasing costs,

operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may Betforth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed,

§578.109 Closeout.
(a) In general, Grants will be closed

out in accordance with the requirements
of 24 CFRparts 84 and 85, and closeout
procedures established by HUD,
(b)Reports, Applicants must submit

all reports required by HUD no later
than 90 days from the date of the end
of the project's grant term,
(c) Closeout agreement, Any

obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient: The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

.(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;
(2) Identification of any unused grant

funds to be deobligated by HUD;
(3) Identification of any program

income on deposit in financial
institutions at the time the closeout
agreement is signed;
(4)Description of the recipient's

responsibility after closeout for:
, (1)Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
oilier remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;
[ii] Use of real property assisted wlth

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(iii) Use of personal property

purchased with Continuum of Care
program funds; and
(iv) Compliance with requirements

governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations hi paragraphs
(C) (1) through (4) of this section,
Dated: Juno Z8, ZOlZ.

Mark Johnston,
As~istant Secretary for Community Planning
and Development (Acting). .
[FRDoc. 2012-17546 Filed 7-30-12: 8:45 om]
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200.2 Acquisition cost.
200.a Advance payment.
200.4 Allocation.
200.6 Audit finding.
200.6 Auditee.
200.7 Auditor.
200.8 Budget.
200.9 Central service cost allooation plan.
200.10 Oatalcg of Federal Domestic AsslsL-

ance (OFDA) number.
200.11 OFDAprog'l.'am title.
200.12 Oapital assete.
200.13 Oapltal expendibures.
200.14 Claim.,
200.15 Class of Federal awards.
200.16 Closeout.
200.17 Cluster of programs.
200.18 Ocgniza.nt a.gency for audtt,
200.19 Oognizant agency for indirect coats.
200.20 Computing devioes.
200.21 Oompltance supplement.
200.22 Contraot.
200.23 Contractor.
200.24 Cooperative agreement.
200.25 (jooperatlvB audit resolution.
200.26 Oorreotive action.
200.27 cost allooatlon plan.
200.28 Cost objeotive.
200.29 Cost rillaring or matohlng.
200.30 Oross-outtlng audit finding.
200.31 [Reserved]
200.32 Data Universal Numbering System

(DUNS)number.
200.38 Equipment.
200.84 Expenditures.
200.36 Federal agenoy.
200.36 Federal Audit 'Clearinghouse (FAC).
200.37 Federa,l awarding agency.
200.88 Federal award.
200.39 Federa,lll,ward date.
200.40 Federal rinancrar assistance.
200.41 Federal interest.
200.42 Federll,}program.
200.43 Federal share.
200.44 Final cost objective.
200.45 Fixed amount awards.
200.46 Foreign public entity.
200.47 Foreign organization.

200.48 General purpose equipment.
200.49 Generally Accepted Accounting Prm-

cIples (GAAP).
200.50 Generally Accepted Government Au-

diting Standards (GAGAS).
200.51 Grant agreement.
200.52 Hospital.
200.58 Improper payment.
200.54 Indian tribe (or "federally recognfzed

Indian trIbe").
200.55 lruJtitutlona of Higher EduOll.tlon

(lHEs).
200.56 Indirect (facilities & administrative

(F&A» 0081:.$.
200.57 Indireot cost rate proposal.
200.58 Information technology systems.
200.69 Intangible property.
200.60 Intermediate cost objeotlve.
200.61 Internal controls.
200.62 Internal control over compllanoe re-

quiremenl:.$for Federal awards.
200.63 Loan.
200.64 Local government.
200.65 Major program.
200.68 Management decision.
200.67 Micro-purchase.
200.68 Modified Total Direct Ooat (MTDC).
200.69 Non-Federal entity.
200.70 Nonprofit organization.
200.71 Obligations.
200.72 Office of Management and Budget
• (OMB).
200.'13 Oversight agency for audit.
200.74 Pass·through entity.
200.75 Partdcipant support costs.
200.76 Performance goal.
200.77 Period of performance.
200.78 Personal property.
200.79 Personally Identlfill,ble Information

(Pli).
200.80 Program Inoome.
200.81 Property.
200.82 Protected Personally Identifiable In-

formation (Protected Pll).
200.68 Project cost,
200.84 Questioned cost.
200.85 Real property.
200.86 Recipient.
200.87 Researoh and Development (R&D).
200.88 Simplified acquisition threshold.
200.89 Special purpose equipment.
200.90 State.
200.91 Student Finanoial Aid (SFA).
200.92 SUbawal'd.
200.93 subrecipient,
200.94 Supplies.
200.95 Termination.
200.96 Third·party In-kind contributions.
200.97 Unliquidated obUga.t1ona.
200.98 Unobligated balance.
200.99 Voluntary oommitted coat sharing.
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PI, 200

Subpart B-General Provisions

200.100 Purpose.
200.101 Applicability.
200.102 Exceptions.
200.103 Authorities.
200.104 Supersession.
200.105 Effect on other Issuances.
200.106 Agency implementation.
200.107 OM13responsibilities.
200.103 Inquiries.
200.109 Review date.
200.110 Effeotivelappl1cab1l1ty date.
200.111 EngliBh language.
200.112 Oonfllot of interest.
200.113 Mandatory diBolosures.

Subpart C-Pre·Federal Award Require·
menlsand Conlents of Federal Awards

200.200 Purpose.
200.201 Use of grant agreements (including

fixed amount awards). cooperative agree-
ments, and contracts.

200.202 Requirement to provide publio no-
tice of Federal flnanoial asarstance pro-
grams.

200.203 Notices of funding opportunities,
200.204 Federal awarding agency review of

merit of proposals. .
200.206 Federal awarding agenoy review of

risk posed by applioante.
200.206 Standard applloation requirements.
200.207 Specifio conditione.
200.208 Oertlf1oatlons and representations.
200.209 Pre-award oosts.
200.210 Information oontalned In a Federal

award.
200.211 Publio access to Federal award infor-

mation.
200.212 Suspension and debarment.

Subpart D-Posl Federal Award'
Requirements

STANDARDS FOR FINANOIAL AND PROGRAM
MANAGEMENT

200.300 statutory and national policy re-
quirements.

200.301 Performance measurement.
200.302 Financial management.
200.803 Internal eontrola,
200.304 Bonds.
200.305 Payment.
200.306 Oost sharing 01' matching."
200.307 Program Income.
200.308 Revision of budget and program

plans,
200.309 Period of performance,

PROPERTY STANDARDS

200.310 Insurance coverage.
200.311 Real property.
200.312 Federally-owned and exempt prop-

erty.
200.313 Equipment.

2 CFR en. II (1-1-15 Edition)

200.314 Supplies.
200.315 Intangible property.
200.316 Property trust relationship.

PROOUREMENT STANDARDS

200.817 Procurements by statea.
200.318 General procurement standa.rds.
200.319 Competition.
200.320 Methods of procurement to be fol-

lowed.
200.321 Oontraoting with small and minority

businesses, women's busmess anterprtses,
and labor surptue area firma.

200.322 Procurement of reoovered materials.
200.323 Contraot cost and price,
200.324 Federal awarding agency or pass-

through entity review.
200.325 Bonding requirements.
200.326 Oontract provisions.

PERFORMMIOE AND FlNANOlAL MONITORING
AND REPORTING

200.327 Financial reporting.
200.328 Monitoring and reporting program

performance.
200.829 Reporting 011 real property.

SUBREOIPlENT MONl'l'ORING /CNIl MANAGEMENT

200.330 Subreolpient and oontraotor deter-
minations.

200.331 Requirements for pass-through enti-
ties.

200.332 Fixed amount subawarde.

REcORD RETENTION AND AOCESS

200.333 Retention requirements for records.
200.334 Requssts for trlLIlBfer of records.
200.336 Methods for collection; transmission

and storage of information.
200.336 Access to records,
200.337 Restriotions on publio access to

reoords. .

REMEDIES FOR NONOOMPLIANOB

200.838 Remedies for nonoomplianoe.
200.339 Termination.
200.840 Notification of termtnatton require-

ment.
200.341 opportunities to objeot, hearings

and appeals.
200.842 Effects of suspension andtermi-
. nation.

OLOSEOuT

200.843 Closeout.

POST-CLOSEOUT ADJUSTMENTS AND
OONTINUING RESPONSIBILITIES

200.344 Post-cloeeout adjustments and con-
tdnuing responsibilities.

COLLECTION OF AMOUNTS DUE

200.845 OoUeotlon of amounts due.
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Subpart E-COst Principles

GENERALPROVISIONS
200.400 Polioy guide.
200.401 Application.

BASICOONSIDERATIONS
200.402 Composition of costa,
200.403 Factors affecting aJlowability of

costs.
200.404 Reasonable coats.
200.405 Allocable coats.
200.406 Applicable oredlta.
200.407 Prior wl'1tten approval (prior ap-

proval).
200.406 Limitation on allowance of costs.
200.409 Snaclal considerations.
200.410 Collection of unallowable costs.
200.411 AdjUBtment of previously negotiated

indirect (F&A) cost rates contatntng un-
allowable costs.

DIRECTANDINDIRECT(F&A) COSTS
200.412 Classification of coste.
200.413 Direot costs.
200.414 Indirect (F&A) ocate.
200.415 Required certifications.

SPECIALOONSlDERATIONSFORSTATES,LOCAL
GoVERNMENTSANDINDIANTRniES

200.416 Cost allocation plans and indtrect
oost proposals.

200.417 Interagency service.

SPEOIALCONBIDERATIONSFORINllTITUTIONBOF
HIGHEREDUOATION

200.418 Costs Incurred by states and local
governments.

200.419 Ooat accounting standards and dis-
closure statement.

GENERALPROVISIONSFORSELECTEDITEMSOF
COBT

200.420 Oonstderatdons for selected items of
cost.

200.421 Advertising and public relations.
200.422 Advisory counoils.
200.423 Alooholio beverages.
200.424 Alumnilae aotivrtdes.
200.425 Audit servioes.
200.426 Bad debts.
200.427 Bonding costs.
200.428 Collections of improper paymen ts.
200.429 Commencement and oonvocation

costs.
200.430 Compensation-personal sery-Ioes.
200.431 Compensation-fringe benefits.
200.432 Conferenoes.
200.433 COI!tingenoy provisions.
200.434 Contributions and donations.
200.435 Defense and prosecution of orfmtnal

and oivil prooeedings, olaims, appeals
and patent Infringements.

200.436 Depreoia.tion.
200.437 Employee health and welfare costs.

pt. 200

200.438 Entertainment coste.
200.439 Equipment and other capital expend-

itures.
200.440 Exchange rates.
200.441 Fines, penaltIes, damages and other

settlementa.
200.442 Fund raising and investment man-

agement costa.
200.443 Gains and losses on disposition of de-

preciable aesets.
200.444 General costs of government.
200.445 (}{Jadsor servioes for personal, use.
200.446 Idle fac1l1tlea and idle os,paoity.
200.447 Insurance and Indemnification.
200.448 Intellectual property.
200.449 Interest.
200.450 Lobbying.
200.451 Losses on other awards or contracts.
200.452 Malntenanoe and repair costs.
200.453 Materials and supplies costa. Inolud-

Ing' oosts of computlng devices.
200.454 Memberships, eubscriptdone, and pro-

fessional activity costs.
200.455 Organization costs.
200.456 Partloipant support. costs.
200.467 Plant and security costa.
200.458 Pre-a ward coats.
200.459 Professional eervlee oosts.
200.460 Proposal costs,
200.461 Publication and printing coste.
200.462 Rearrangement and reconversion

costs.
200,463 Reorulting costs.
200.464 Relocation oosts of employees.
200.465 Rental ooste of real property and

equipment.
200.466 Scholarships and student aid costa.
200.467 Ssll1ng and marketing oeste.
200.468 Speoialized service fao1l1ties.
200.469 Student activity coste,
200.470 Taxes (including Value Added Tax).
200.471 TerminRt!on oosts.
200.472 Training and eduoation costs.
200.478 Transportation coste.
200.474 Travel coste.
200.476 Trustees.

Subpart F-Audlt ReqUirements

GENERAL
200.500 Purpcse.

AUDITS
200.501 Audit requtrements.
200.502 Basis for determining Federal

awards expended.
200.503 Relation to other audit require-

ments.
200.604 Frequency of audits.
200.605 Sanotions.
200.506 Audit costs.
200.507 Program-specific audita.

AUDITEES
2(l0.500 Auditee responetbntttes.
200.509 Aud! tor seleotion.
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§200.0

200,610 Financial statementa.
200,511 Audit findings follow-up,
200,612 Report submission.

FEDERAL AGENOIEB

200,513 Responsibilities,

AUDITORS

200,614 Soope of audit.
200.515 Audit reporttng.
200,616 Audit findings.
200,517 Audit documentation,
200.618 Majorprogramdetermination.
200.519 Orlterla for Federal program risk.
200,620 Oriteria for a low-risk auditee.

MANAGEMENT DECISIONS

200.621· Management decision.
APPENDIX I TO PART \lOO-FULL TExT OF No-

TIOE OF FUNDING OPPORTUNITY
APPENDIX II TO PART 200-CoNTRACT PROVI-

SIONS FOR NON-FEDERAL ENTITY OON-
TRACTS UNDER FEDInRAL AWARDS

APPENDIX m TO PART llOO-INDIRECT (F&A)
dOSTS IDENTIFIOATION AND ASSIGNMENT,
AND RATE DETERMINATION FOR INsTlTO'-
TIONS OF HIGHER EDUOATION (mEs)

ApPENDIX IV TO PART 200-INDIRE<1l' (F&A)
dOSTS IDENTIFIOATWN AND ASSIGNMENT,
AND RATE DETERMINATION FOR NONPROFIT
ORGANIZATIONS

ApPENDIX V TO PART 200- STATEiLOOAL GOv-
ERNMENTWIDE CENTRAL SERVICE dOST AL-
LOOATIONPLANS

APPENDIX VI TO PART 200-PUBLIO ASSIST-
ANOECoST ALLoOATION PLANS

ApPENDIX VII TO PART 22O-STATEB AND
LOOAL GoVERNMENl' AND INOlAN TRIDE IN-
DffiECT CoST PROPOSALS

APPENDIX VIII TO PART 200-NoNPROFIT OR-
GANIMTlONS EXEMP'l'ED FROM SUBPART
E-COST PRINOIPLES OF PART 200

APPENDIX IX TO PART 20th-HOSPITAL COST
PRINCIPLES

ApPENDIX X TO PART 200-DATA OOLLECTION
FORM (FORM SF-SAO)

ApPENDIX XI TO PART 200-COMPLIANCE SUP-
PLEMENT

AUTHORITY: 31 U.S.C. 603
SOUROE: 78 FR 78608, Dec. 26, 2013. unless

otherwise noted.

Subpart A-Acronyms and
Definitions
ACRONYMS

§200.0 Acronyms.

AORONYM TERM
CAS Cost Accounting Standards
CFDA Catalog of Federal Domestic
Assistance

2 CFR en, II (1-1-15 Edition)

CFR Code of Federal Regulations
CMIA Cash Management Improve-
ment Aot

COG Counoils OfGovernments
COSO Committee of Sponsoring Orga-
nizations of the Treadway Commis-
sion

EPA Environmental Protection Agen
cy

ERISA Employee Retirement Income
Security Aot of 1974 (29 U.S.C. 1301-
1461)

EUI Energy Usage Index
F&A Fac1l1ties and Administration
FAC Federal Audit Clearinghouse
FAIN Federal Award Identification
Number

FAPIIS Federal Awardee Perform-
ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation
FFATA Federal Funding Account-
ab1l1ty and Transparenoy Act of 2006
or Transparency Aot-Public Law
109--282.as amended b1f section 6202(a)
of Public Law U(}'-252(31U.S.C. 6101)

FICA Federal Insurance Contribu-
tions Act

FOIA Freedom of Information Act
FR Federal Register
FTE Full-time equivalent
GAAP Generally Acoepted Account-
ing Prfncrples

GAGAS Generally Accepted Govern-
ment Auditing Standards

GAO Government Accountability Of-
fice

GOCO Government owned, contraotor
operated

GSA General Services Administration
ms Institutional Base Salary
IRE Institutions of Higher Education
mo Internal Revenue Code .
ISDEAA Indian Self-Determination
and Education and Assistance Aot

MTC Modified Total Cost
MTDC Modified Total Direot Cost
OMB Office of Management and Budg-
et

PH Personally Identifiable Informa-
tion

PMS Payment Management System
PRHP Post-retirement Health Plans
PTE Pass-through Entity
REUI Relative Energy Usage Index
SAM System for Award Management
SFA Student Financial Aid
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SNAP Supplemental Nutrition Assist-
ance Program

SPOC Single Point of Oontact
TANF Temporary Assistance for
Needy Families

TFM Treasury Financial Manual
U.S.C. United States Oode
VAT Value Added Tax
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 71i880, Dec. 19, 2014]

§ 200.1 Definitions.
These are the definitions for terms

used in this part. Different definitions
may be found in Federal statutes or
regulations that apply more speoifi-
cally to partioular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided in governmentw1de
standard information collections.

§200.2 Acquisition cost.
Acquisition cost means the cost of the

asset including the cost to ready the
asset for its intended use. Acquisition
cost for equipment, for example, means
the net invoice price of the equipment,
including the cost of any modifioa-
tions, attachments, accessories, or aux-
iliary apparatus necessary to make it
usable for the purpose for which it is
acquired. Acquisition costs for soft-
ware inoludes those development oosts
capitalized in accordance with gen-
erally accepted accounting prinoiples
(GMP). Ancillary charges, such as
taxes, duty, proteotdve in transit insur-
ance, freight, and installation may be
Included in or excluded from the acqui-
sition coat in accordance with the non-
Federal entity's regular accounting
practioes.

§200.3 Advance payment.
Advance payment means a payment

that a Federal awarding agency or
pass-through entity makes by any ap-
propriate payment mechanism, Includ-
Ing a predetermined payment schedule,
before the non-Federal entity disburses
the funds for program purposes.

§20004 Allocation.
Allocation means the process of as-

signing a cost, or a group of costs, to
one 01' more cost objective(s), in rea-
sonable proportion to the benefit pro-

§200.9

vided or other equitable relationship.
The process may entail assigning a
cost(s) direotly to a final cost objeotive
or through one or more intermediate
cost objeotives.

§200.5 Audit finding.
Audit finding means denciencies

whioh the auditor is required by
§200.516 Audit findings, paragraph (a)
to report in the schedule of findings
and questioned oosts.

§200.6 Auditee.
Auditee means any non-Federal enti-

ty that expends Federal awards which
must be audited under Subpart F-
Audit ReqUirements of this part.

§200.7 Auditor.
Auditor means an auditor who is a

public accountant 01' a Federal, state,
local government, or Indian tribe audit
organization. which meets the general
standards speCified for external audi-
tors In generally accepted govetnment
auditing standards (GAGAS). The term
auditor does not include internal audi-
tors of nonprofit organizations.
[79 FR 71i980. Dec. 19,2014]

§200.8 Budget.
Budget means the financial plan for

the projeot or program that the Fed-
eral awarding agency or pass-through
entity approves during the Federal
award process or in subsequent amend-
ments to the Federal award. It may in-
clude the Federal and non-Federal
share or only the Federal share, as de-
termined by the Federal .awarding
agency or pass-through entity.

§200.9 Central service cost allocation
plan.

Central service cost allocation plan
means the dooumentation identifying.
aocumulating, and allooating or devel-
oping billing rates based on the allow-
able costs of services provided by a
state. local government. 01' Indian tribe
on a centralized basis to its depart-
ments and agencies. The coste of these
services may be allocated or billed to
users.
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§200.10

§200.10 Catalog of Federal Domestic
Assi8tance (CFDA)number.

CFDA number means the number as-
signed to a Federal program in ~he
CFDA.

§200.11 CFDAprogram title.
CFDA program title means the title of

the program under which the Federal
award was funded in the CFDA.

§200.12 Capital assets.
Capita/ assets means tangible or in-

tangible assets used in operations hav-
lng a useful life of more than one year
which are oapitalized in accordance
with GAAP. Oapital assets inolude:
(a) Land, buildings (faoilities), equip-

ment, and intelleotual property (in-
cluding software) whether acquired by
purchase, construction, manufacture,
lease-purchase, exchange, or through
capital leases; and
(b) Additions, improvements, modi-

fioations, replacements, rearrange-
ments, reinstallations, renovations or
alteratdona to oapital assets that mate-
rially increase their value or useful life
(not ordinary repairs and mainte-
nance).

§200.13 Capital expenditw.·es.
Capital expenditures means expendi-

tures to acquire capital assets or ex-
penditures to make additions, improve-
ments, modifications, replaoements,
rearrangements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially increase their
value or usefu,1life.

§200.14 Claim.
Claim means, depending on the con-

text, either:
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter' of
right:
(1) The payment of money in a sum

oertain;
(2) The adjustment or Interpretation

of the terms and conditions of the Fed-
eral award; or
(3) Other relief arising under or relat-

ing to a Federal award.
(b) A request for payment that Is not

in dispute when submitted.

2 CFRCh. II (1-1-15 EdlHon)

§200.15 Closs of Federal awards.
Class of Federal awards means a group

of Federal awards either awarded under
a speoifio program or group of pro-
grams or to a speoific type of non-Fed-
eral entity or group of non-Federal en-
tities to which speoifio provisions or
exoeptions may apply.

§200.16 Closeout.
Closeout means the process by whioh

the Federal awarding agenoy or. pass-
through entity determines that all ap-
plicable administrative aotions and all
required work of the Federal award
have been completed and takes actdons
as deserfbed in §200.843 Closeout.

§200.17 Cluster of programs.
Cluster of prqgrams means a grouping

of closely related programs that share
common compliance requirements. Tbe
types of olusters of programs are re-
searoh and development (R&D), student
finanoial aid (SFA), and other olusters.
"Other clusters" are as defined by OMB
1n the compltanoe supplement or as
designated by a state for Federal
awards the state provides to its sub-
recipiente that meet the definition of a
cluster of programs. When designating
an "other cluster," a state must iden-
tify the Federal awards inoluded In the
cluster and advise the subreotjnenta of
complianoe requirements applicable to
the cluster, consistent with §200.381
Requirements for pass-through enti-
ties, paragraph (a), A oluster of pro-
grams must be considered as one pro-
gram for determining major programs,
as desoribed in §200.518 Major program
determination, and. with the exception
of R&D as described in §200.501 Audit
requirements, paragraph (0), whether a
program-speottte audit may be elected.

§200.18 Cognizant agency for audit.
Cognizant agency fOT audit means the

Federal agenoy deSignated to oarry out
the responstbitttaes described in
§200,513 Responsibilities, paragraph (a).
The cognizant agenoy for audit is not
necessarlly the same as the cognizant
agenoy for indireot costs. A list of cog-
nizant agenoies for audit may be found
at the FAOWeb site.
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§200.19 Cognizant agency for indirect
costs.

Cognizant agency for indirect costs
means the Federal agenoy responsible
for reviewing. negotiating, and approv-
ing cost allocation plans or indirect
cost proposals developed under this
part on behalf of all Federal agencies.
The cognizant agenoy for indirect oost
is not necessarily the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agenoies Bee the
following:

(a) For IHEs: Appendix m to Part
200--Indirect (F&A) Costs Identifica-
tion and Assignment. and Rate Deter-
mination for Institutions of Higher
Eduoation (mEB). paragraph C.11.

(b) For nonprofit orgamaattona: Ap-
pendix IV to Part 20o-Indirect (F&A)
Costs Identification and Assignment,
and Rate Determination for Nonprofit
Organizations, paragraph 0.12.

(0) For state and local governments:
Appendix V to Part 20o-BtateILocai
Governmentwide Central Service Cost
Allooation Plans, paragraph F.1.

(d) For Indian tribes: Appendix VII to
Part 20o-States and Looal Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.l.
[78 FR 78608, Deo. 26, 201;1, us amended at 79
FR 75880, Dec. 19. 2014]

§ 200.20 Computing devices.
Computing devices means machines

used to acquire, 'store, analyze', process,
and publish data and other information
eleotronioally, including aooessortes
(or "peripherals") for printing, trans-
mitting and reoetvlng, or storing eleo-
tronio information. See also §§200.94
Supplies and 200.68 Information tech-
nology systems.

§200.21 Compliance supplement.
Compliance supplement means Appen-

dix XI to Part 21JO--.ComplianceSupple-
ment (previously known 'as the Ofr-
oular A-ISS Complianoe Supplement).

§200.22 Contract.
Contract means a legal instrument by

whioh a non-Federal entity purchases
property or services needed to carry
out the project or program under a
Federal award. The term as used in
this part does not include a legal in-

§200.25

strument, even if the non-Federal enti-
ty considers it a contract, when the
substance of the transaction meets the
definition of a Federal award or
subaward (see §200.92Subaward).

§200.23 Contractor.
Contractor means an entity that re-

ceives a oontraot as defined in §200.22
Contract.

§200.24 Cooperative agreement,
Cooperative agreement means a legal

instrument of financial assistance be-
tween a Federal awarding agenoy or
pass-through entity and a non-Federal
entity that, consistent with 31 U.S.C,
6302-6305:
(a) Is used to enter into a relation-

ship the prinoipal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
thl'ough entity to the non-Federal enti-
ty to carry out a publto purpose au-
thorized by a law of the United states
(see 31 U.S.C. 6101(3»; and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty'S direot benefit or use;

(b) Is distinguished from a grant in
that it provides for substantial involve-
ment between the Federal awarding
agency or pass-through entity and the
non-Federal entity in oll,rrying out the
ll,otivity oontemplated by the Federal
award.

(0) Tbe term does not include:
(1) A oooperative research and devel-

opment agreement as defined in 15
U.S.O. 371011.;or

(2) An agreement that provides only:
(i) Direot United States Government

cash assistance to an individual;
(U)A subsidy;
(iii) A loan;
(iv) A loan guarantee; or
(v) Insw'ance.

§200.25 Cooperative audit resolution.
Cooperative audit resolutiOll means the

use of audit follow-up techniques whioh
promote prompt oorrective action by
improving oommunication, fostering
collaboration, promoting trust. and de-
veloping an understanding between the
Federal agenoy and the non-Federal en-
tity. This approach Is baaed upon:
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(a) A strong oommitment by Federal
agency and non-Federal entity leader-
ship to program integrity;
(b) Federal agencies strengthening

partnerships and working ooopera-
tively with' non-Federal entities and
their auditors; and non-Federal enti-
ties and their auditors working coop-
eratively with Federal agenctes:
(0) A foous on ourrent conditions and

oorreotive action going forward;
(d) Feder~l agencies offering appro-

priate relief for past nonoompliance
when audits show prompt oorrective
aotion has ooourred; and
(e) Federal agenoy leadership sending

a olear message that oontinued failure
to oorreot oonditions identified by au-
dits which are likely to cause improper
payments, fraud, waste, or abuse is un-
acceptable and will result in sanctdons,

§200.26 Corrective action.
Corrective action means action taken

by the auditee that:
(a) Corrects identified derioienctes:
(b) Produces recommended improve-

ments; or
(0) Demonstrates that audit findingS

are either invalid or do not warrant
auditee aotion.
§200.27 Cost allocation plan.

Cost allocation plan means central
eervice oost allooation plan or publio
aasietance oost allQoatlon plan.

§200.28 Cost objective.
Cost objective means a program, funo-

tion, aotivity, award, organizational
subdivision, contract, or work unit for
whioh cost data are desired and for
which provision is made to acoumuiate
and measure the cost of procesees,
produots, jobs, capital projeots, etc, A
cost objective may be a major function
of the non-Federal entity, a parbioular
service or project, a Federal award, or
an indirect (Facilities & Administra-
tive (F&A» cost aotivity, as described
in Subpart E-Oost Prmciples of this
Part. See also §§ 200.44 Final cost objec-
tive and 200.60 Intermediate cost objeo-
tive.

§200.~9 Cost sharing or matching.
Cost sharing or matching means the

portion of project costs not paid by
Federal funds (unless otherwise author-

2 CFR Ch. II (1-1-15 Edlllon)

ized bY Federal statute). See also
§ 200.306 Cost sharing or matching.

§200.30 Cross-cutting audit finding.
Cross-cutting audit finding means an

audit finding where the same under-
lying oondition or issue affects Federal
awards of more than one Federal
awarding agency 01' pass-through enti-
ty.

§200.31 Disallowed costs.
Disallowed costs means those oharges

to a Federal award that the Federal
awarding ag'allCYor pass-through enti-
ty determines to be unallowable, in ae-
oordanoe with the applioable Federal
statutes, regulatdcns, or the terms and
conditions of the Federal award.

§200.32 [Reserved]

§200.33 Equipment.
Equipment means tangible personal

property (mcludtng' information tech-
nology systems) having a useful life of
more than one year and a per-unit ac-
quisition oost which equals or exceeds
the lesser of the oa.pitaliza.tion level es-
tablished by the non-Federal entity for
finanoial statement purposes, or $5,000.
See also §§ 200.12 Capital assets, 200.20
Computing devices, 200.48 General pur-
pose equipment, 200.58 Information
technology Bystems, 200.89 Special pur-
pose equipment, and 200.94 Supplies.

§200.84 Expenditures.
Expenditures means charges made by

a. non-Federal entity to a project or
program for which a Federa.l award was
reoeived.

(a) The oharges may be reported on a
cash or accrual basis, as long as the
methodology is disclosed and is con-
sistently applied.
(b) For reports prepared on a cash

basis, expenditures are the sum of:
(1) Cash diebursemente for direot

charges for property and services;
(2) The amount of indireot expense

charged;
(3) The value of third-party in-kind

contributions applied; and
(4) The amount of cash advance pay-

ments and payments made to sub-
recipients.
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(c) For reports prepared on an ac-
crual basis, expenditures are the sum
of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

incurred;
(3) The value of third-party m-klnd

oontributions applied; and
(4) The net increase or decrease in

the amounts owed by the non-Federal
entity for:
(1) Goods and other property re-

oeived;
(ii) Servioes performed by employees,

contractors, subreciplents, and other
payees; and
(iii) Programs for which no current

services or performance are required
such as annuttdes, Insurance claims, or
other benefit payments.

§200.S5 Federal agency.
,Federal agency means an "agency" as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 662(f).

§200.S6 Federal Audit Clearinghouse
(FAC).

FAC means the olearinghouse des-
ignated by OMB as the repository of
record where non-Federal entities are
required to transmit the reporting
paokages required by Subpart F-Audit
Requirements of this part. The mailing
address of the FAO is Federal Aud1t
Olearinghouse, Bureau of the Oensus,
1201E. 10th street, Jeffersonville, IN
47182and the web address 1s: http://har-
vester.censm.govlsacl. Any future up-
dates to the Iooataon of the FAO may
be found at the OMBWeb site.

§200.37 Federal awarding agency.
Federal awarding agency means the

Federal agenoy that provides a Federal
award d1reotly to a non-Federal entity.

UOO.S8 Federal award.
Federal award has the meaning, de-

pending on the context, in either para-
graph (a) or (b) of this section:
(a)(l) The Federal finanoial assist-

anoe that a non-Federal entity receives
directly from a Federal awarding agen-
oy or indireotly from a pass-through
entity, as desoribed in §200.101Applioa-
bility; or

§2oo.40

(2) The cost-reimbursement contract
under the Federal Aoquisition Regula-
tions that a non-Federal entity re-
ceives direotly from a Federal award-
ing agency or indirectly from a pass-
through entity, as desoribed in §200.101
Applicability.
(b) The instrument setting forth the

terms and conditione. The instrument
is the grant agreement, cooperative
agreement, other agreement for assist-
ance covered in paragraph (b) of §200.40
Federal financial assistanoe, or the
cost-reimbursement contract awarded
under the Federal Aoquisition Regula-
tions.
(c) Federal award does not include

other eontraots that a Federal agenoy
uses to buy goods or services from a
eontraotor or a oontract to operate
Federal Government owned, oontraotor
operated facilities (GOODs).
(d) See also definitions of Federal fi-

nancial assiatance, grant agr-eement,
and cooperative Agreement.

§200.89 Federal award date.
Federal award date means the date

when the Federal award is signed by
the authorized official of the Federal
awarding agenoy.

§ 200.40 Federal financial assistance.
(a) For grants and cooperative agree-

ments, Federal financial assistance
means assistanoe that non-Federal en-
tities reoeive or administer in the form
of:
(1)Grants; .
(2) Cooperative agreements;
(3) Non-cash contributions or dona-

tions of property (inoluding donated
surplus property);
(4)Direct appropriations;
(5)Food commodities; and
(6) Other financial aesistanoe (except

asststanoe listed in paragraph (b)' of
this seotion).
(b) For Subpart F-Audit Require-

menta of this part, Federal /inanaial as-
sistance also inoludes assistance that
non-Federal entities receive or admin-
ister in the form of:
(1) Loans;
(2) Loan Guarantees;
(3) Interest subsidies; and
(4) Insurance.
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§200.41

(c) Federal financial assistance does
not include amounts received as reim-
bursement for services rendered to in-
dividuals as desoribed in §200.502 Basis
for determining Federal awards ex-
pended, paragraph (h) and (i) of this
part.

,§ 200.41 federal interest.
Federal interest means, for purposes of

§200.829 Reporting on real property or
when used in oonneotion with the ao-
quisition or improvement of real prop-
erty. equipment. or supplies under a
Federal award. the dollar amount that
is the product of the:

(a) Federal share of total project
costs; and

(b) Current fair market value of the
property. improvements, or both, to
the extent the costs of acquiring or im-
proving the property were included as
project costs.

§200.42 Federal program.
Federal program means:
(a) All Federal awards which are as-

signed a single number in the OFDA.
(b) When no CFDA number is as-

Signed, all Federal awards to non-Fed-
eral entities from the same agency
made for the same purpose must be
combined and considered one program.
(c) Notwithstanding paragraphs (a)

and (b) of this definition. a cluster of
programs. The types of clusters of pro-
grams are:
(1) Research and development (R&D);
(2) Student finanoial aid (SFA); and
(3) "other clusters, II as desoribed in

the definition of Cluster of Programs,
[76 FR 78608, nee, 26. 2018, as amended at 79
FR 75880,Dec. 19. 2014]

§200.43 Federal share,
Federal stuue means the portion of

the total project costs that are paid by
Federal funds.

§200.44 Final cost objective.
Final cost objective means a cost ob-

jeotive which has allocated to it both
direct and indirect costs and. in the
non-Federal entity's acoumulation sys-
tem, is one of the final accumulation
points. such as a partioular award, in-
ternal projeot, or other direct aotivity
of a non-Federal entity. See also

2 CFR Ch. II (1-1-15 Edition)

§§200.2B Oost objective and 200.60 Inter-
mediate cost objective.

§200.45 Fixed amount awards.
Fixed amount awards means a type of

grant agreement under whioh the Fed-
eral awarding agenoy or pass-through
entity provides a speoifio level of sup-
port without regard to actual costa in-
curred under the Federal award. This
type of Federal award reduces some of
the administrative burden and record-
keeping requirements for both the non-
Federal entity and Federal awarding
agenoy or palls-through entity. Ao-
oountability is based primarily on per-
formance and results. See §§2oo.201 Use
of grant agreements (including fixed
amount awards). cooperative agree-
ments, and contracts, paragraph (b)
and 200.332 Fixed amount subawards,

§200.46 Foreign public entity.
Foreign public entity means:
(a) A foreign government or foreign

governmental entity;
(b) A public international organiza-

tion. whioh is an organization entitled
to enjoy privileges.' exemptions, and
immunities as an international organi-
zation under the International Organi-
zations tmmumnee Act (22 U.S.O. 288-
288f); .
(c) An entity owned (in whole or in

part) or controlled by a foreign govern-
ment; or
(d) Any other entity oonstabing' whol-

ly or partially of one or more foreign
governments or foreign governmental
entities.

§200.47 J,i'oreignorganization.
Foreign organiZation means an entity

that is:
(a) A public 01' private organization

located in a country other than the
United States and its territorieB that is
subject to the laws of the country in
whioh it 1s Iooated, Irrespecttva of the
oitizenship of project staff or place of
performance;
(b) A private nongovernmental orga-

nization located in a country other
than the United States that solicits
and receives cash contributions from
the general public;
(c) A charitable organization located

in a country other than the United
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States that is nonprofit and tax ex-
empt under the laws of its country of
domicile and operation, and is not a
university, oollege, accredited degree-
/l"I'anting institution of education, pri-
vate foundation, hospital. organization
engaged exclusively in research or sci-
entifio activities, church, synagogue.
mosque or other similar entities orga-
nized primarily for religious purposes;
or
(d) An organization located in a

country other than the United States
not recognized as a Foreign Publio En-
tity.

[78 FR 78608.Dec. 26.2013,as amended at 79
FR 75880.Dec. 19. 2014]

§200.48 General purpose equipment.
General purpose equipment means

equipment which is not limited to re-
search, medical, soientific or other
techmcal aotivities. Examples Include
offioe equipment and furnishings, mod-
ular offices, telephone networks, infor-
mation technology equipment and sys-
tems, air conditioning equipment, re-
production and printing equipment.
and motor vehioles. See also Equip-
ment and Special Purpose Equipment.

§20().49 Generally Accepted Account·
ing Principles (GAAP).

GAAP has the meaning specified in
accounting standards issued by the
Government Aooounting Standards
Board (GASB) and the Financial Ao-
counting Standards Board (FASB).

§ 200.50 Generally Accepted Govern-
ment Auditing Standards (GAGAS).

GAGAS, also known as the Yellow
Book, means generally accepted gov-
ernment auditing atandards issued by
the Comptroller General of the United
States, which are appltoable to Iinan-
oial audits.
[78 FR 78608, Dec. 26, 2018,as amended at ?9
FR ?68BO,Deo. 19. 2014]

§200.51 Grant agreement.
Grant agreement means a legal instru-

ment of finanoial asstetance between a
Federal awarding agency or pass-
through entity and a non-Federal enti-
ty that. oonsietent with 31 U.S.C. 6302,
6304:

~200.54

(a) Is used to enter into a relation-
ship the principal purpose of whioh is
to transfer anything of value from the
Federal awarding agenoy or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see ~1 U.S.C. 6101(3»; and not to ac-
quire property or services for the Fed-
eral awarding agency or pass-through
entity's direct benefit or use;
(b) Is distinguished from a coopera-

tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity in carrying out the activity
contemplated by the Federal award.

(e) Does not include an agreement
that provides only:
(1) Direct United States Government

cash assistance to an individual;
(2) A subsidYi
(3) A loan;
(4) A loan guarantee; or
(5) Insurance.

§200.52 Hospital.
Hospital means a fao1l1ty licensed as

a hospital under the law of any state or
a fac111ty operated as a hospital by the
United States. a state, or a subdivision
of a state.

§200.1i3 Improper payment.
(a) Improper payment means any pay-

ment that should not have been made
or that was made In an incorrect
amount (including overpavmenta and
underpayments) under statutory, con-
tractual, administrative, or other le-
gally applioable requirements; and
(b) Improper payment includes any

payment to an ineligible party, any
payment for an ineligible good or serv-
ice, any duplicate payment, any pay-
ment for a good or service not received
(except for such payments where au-
thorized by law), any payment that
does not account for credit for applica-
ble discounts, and any payment where
insufficient or lack of documentation
prevents a reviewer from dlsoernmg
whether a payment was proper.

§200.54 Indian tribe (or ''federaUy rec-
ognized Indian tribe").

Indian tribe means any Indian tribe,
band, nation. or other organized group
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or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlemfint Act (48 U.S.O. Chapter 83),
whioh Is recognized as eligible for the
special programs, and services provided
by the United states to Indians be-
cause of their statua as Indians (25
U.S.C. 450b(e». See annually published
Bureau of Ind~an Affairs list of Indian
Entities Reoognized and Eligible to Re-
oeive Servioee.

§200.55 Institutions of m.ghf.lX' Bdu-
cation (DIEs).

IHE is defined at 20U.S.C. 1001.

§200.56 Indirect (facilities & adminis-
trative (F&A» costs.

Indirect (F&A) costs means those costs
incurred for a oommon or joint purpose
benefitting more than one cost objec-
tive, and not readily assignable to the
cost objectives speCifically benefitted,
without effort disproportionate to the
results achieved. To facilitate equi-
table distribution of indireot expenses
to the cost objectives served, it may be
necessary to establish a number of
pools of indirect (F&A) costs. Indirect
(F&A) cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relat1ve benefits derived.
[78 FR 76608. Dec. 26. 2013. as amended at 79
FR 76880,Deo. 19, 2014]

§200,57 Indirect cost rate proposal.
Indirect cost rate proposal means the

documentation prepared by a non-Fed-
eral entity to substantiate its request
for the esta.bl1shment of an indirect
cost rate as described in Appendix ill
to Part 200-Indlrect (F&A) Costs Iden-
tifioation and Assignment. and Rate
Determination for Institutions of High-
er Education (IHEs) through Appendix
VII to Part ZOO-States and Local Gov-
ernment and Indian Tribe Indirect Oost
Proposals of this part, and Appendix IX
to Part 200-Hospital Cost Prinoiples.
[78 FR 78608. Deo. 26. 2013. as amended at 79
FR 75880,Deo. 19, 2014]

2 CFRCh. II (1-1-15 Edition)

§200.58 Information technology sys-
tems.

Information technology systems means
oomputing devices, ancillary equip-
ment, software, firmware, and similar
procedures, services (including support
services), and related resources. See
also §§200.20 Computing devices and
200.33Equipment.

§200.59 Intangible property.
Intangible property means property

having no physical existence, such as
trademarks, oopyrights, patents and
patent appllcatdons and property, such
as loans, notes and other debt instru-
ments, lease agreements, stock and
other inetruments of property owner-
ship (whether the property is tangible
or intangible).

§200.60 Intermediate cost objective.
Intermediate cost objective means a

oost obtectdve that is used to accumu-
late indirect costs or service center
costs that are subsequently allocated
to one or more indirect oost pools or
final cost objectives. See also §200.2B
cost objeotive and §200.44Final cost
objective.

§200.61 Internal controls.
Internal controls means a pi.'OCeBS,im-

plemented by a non-Federal entity, de-
signed to provide reasonable assuranoe
regarding the achievement of objec-
tives in the following categories;
(a) EffeotivenesB and effioiency of op-

erations;
(b) Reliability of reporting for inter-

nal and external use; and
(c) Oomplianoe with applioable laws

and regulations.

§200.62 Internal control over compli-
ance requirements for Federal
awards.

Internal control over compliance re-
quirements for Federal awards means a
prooess implemented by a non-Federal
entity designed to provide reasonable
assurance regarding the achievement
of the following objectives for Federal
awards!
(a) Transactions are properly re-

corded and accounted for, in order to:
(1) Permit the preparation of reliable

finanoial statements and Federal re-
ports;
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(2) Maintain accountability over as-
sets; and

(3) Demonstrate compliance with
Federal statutes, regulations, and the
terms and conditione of the Federal
award;

(b) Transactions are executed in com-
pliance with:

(1) Federal statutes, regulations, and
the terms and conditions of the Federal
award that could have a direct and ma-
terial effeot on a Federal program; and

(2) Any other Federal statutes and
regulations that are identified in the
Compliance Supplement; and

(c) Funds, property, and other assets
are safeguarded against loss from un-
authorized use or disposition.

§200.6S Loan.
Loan means a Federal loan or loan

guarantee received or administered by
a non-Federal entity, except as used in
the definition of §200.80 Program in-
come.

(a) The term "direct loan" means a
dfsbursement of funds by the Federal
Government to a non-Federal borrower
under a contraot that requires the re-
payment of suoh funds with or without
interest. The term includes the pur-
chase of, or participation in, a loan
made by another lender and finanoing
arrangements that defer payment for
more than 90days, including the sale of
a Federal Government asset orrcredtt
terms. The term does notinolude the
acquisition of a federally guaranteed
loan in satisfaction of default olaims or
the price support loans of the Com-
modity Credit Corporation.

(b) The term "direct loan obligation"
means a binding agreement by a Fed-
eral awarding agenoy to make a direct
loan When speoified oonditdons are ful-
filled by the borrower.

(c) The term "loan guarantee" means
any Federal Government guarantee, in-
surance, or other pledge with respect
to the payment of all or a part of the
principal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender, but does not in-
clude the Insurance of deposita, shares,
cr other withdrawable accounts in fi-
nanoial institutions.

(d) The term "loan guarantee com-
mitment" means a binding agreement
by a Federal awarding agency to make

§200.67

a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party to the guar-
antee agreement.

§200.64 Local government.
Local government means any uni t of

government within a state, including a:
(a) County;
(b) Borough;
(c) Munioipality;
(d) City;
(e) Town;
(f) Township;
(g) Parish;
(h) Looal publio authority, inoluding

any publio housing agency under the
United States Housing Act of 1937;

(i) Special district;
(j) Sohool distriot;
(k) Intrastate district;
(l) Oouncil of governments, whether

or not Incorporated as a nonprofi t cor-
poration under state law; and

(m) Any other agency or instrumen-
tality of a multi-, regional, or intra-
state or looal government.

§200.65 Major program.
Major program means a Federal pro-

gram determined by the auditor to be a
major program in accordance with
§200.518Major program determination
or a program identified as a major pro-
gram by a: Federal awarc;ling agenoy or
pass-through entity in accordance with
§200.503 Relation to other audit re-
quirements, paragraph (e).

§200.66 Management decision.
Management decision means the eval-

uation by the Federal awarding agency
or pass-through entity of the audit
findings and corrective action plan and
the issuance of a written decision to
the auditee as to what corrective ac-
tion is necessary.

§200.67 Micro·purchase.
Mir;ro-purchase means a purchase of

supplies or services using simplified ao-
quisition procedures, the aggregate
amount of whioh does not exceed the
micro-purchase threshold. Micro-pur-
chase procedures comprfse a subset of a
non-Federal entity's small purchase
procedures. The non-Federal entity
uses such prooedures in order to expe-
dite the completion of itB lowest-dollar
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§200.68

small purchase transactions and mini-
mize the assooiated administrative
burden and oost. The mtcro-purchase
threshold Is set by the Federal Acqutst-
tion Regulation at 48 CFR Subpart 2.1
(Definitions). It is $3,000 except as oth-
erwise disoussed in Subpart 2.1 of that
regulation, but this threshold is peri-
odioally adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDO means all dtreot salaries and
wages, applfcable fringe benefits, mate-
rials and supplies, services, travel, and
up to the first $25,000 of each subaward
(regardless of the period of perform-
anoe of the subawards under the
award). MTDC excludes equipment,
capital expenditures, oharges for pa-
tient care, rental costs, tuition remis-
sion, soholarships and fellowships, par-
tioipant support costs and the portion
of eaoh subaward in excess of $25,000.
Other items may only be exoluded
when neoessary to avoid a serious in-
equity in the distribution of Indirect
costa, and with the approval of the cos-
nizant agency for indireot coats,
[79 FR 75880, Dec. 19, 2014J

§200.69 Non·Federal entity.
Non-Federal entity means a state,

looal government, Indian tribe, institu-
tion of higher education (IRE), or non-
profit organization that oarries out a
Federal award as a reoipient 01' sub-
reoipient.

§200.'10 Nonprofit organization.
Nonprofit organization means any cor-

poration, trust, assootatton, coopera-
tive, or other organization, not includ-
ing IIiEs, that;
(a) Is operated primarily for sci-

entific, eduoational, service, chart-
ta,ble, 01' similar purposes in the public
interest;
(b) Is not organized primarily for

profit; and .
(c) Uses net proceeds to maintain,

improve. or expand the operations of
the organization.

§ 200;71 Obligations.
When used in connection with a non-

Federal entity's utilization of funds
under a Federal award, obligations

2 CFR Ch. II (1-1,...15 EdlHon)

means orders plaoed for property and
services, contraots and subawards
made, and similar. transactions during
a given p6l"iod that require payment by
the non-Federal entity during the same
or a future period.

§200.72 Office of Managemen~ and
Budget (OMB).

OMB means the Exeoutive Offioe of
the President, Offioe of Management
and Budget.

§200.73 Oversight agency for audit.
Oversight agency for audit means the

Federal awarding agency that provides
the predominant amount of funding di-
reotly to a non-Federal entity not as-
signed a cognizant agenoy for audit.
When there is no direot funding, the
Federal awarding agenoy which is the
predominant source of pass-through
funding must assume the oversight re-
sponsibilities. The duties of the over-
sight agenoy for audit and the process
for any reassignments are desoribed in
§200.613 Responsibilities, paragraph (b).

UOO.74 Pass-through entity.
Pass-thmnuih. entity means a non-Fed-

eral entity that provides a subaward to
a subreolpient to oarry out part of a
Federal program,

§200. 75 Pa~icipant support costs.
Participant support costs means direct

costs for items sueh as stipends or sub-
ststenee allowances, travel allowances,
and registration fees paid to or on be-
half of partioipants or trainees (but not
employees) in connection with con-
ferenoes, or training projects.

§200.76 Performance goal.
Performance goa! means a target level

of performanoe expressed as a tangible.
measurable objeotive, againBt which
actual aohievement can be compared,
inoluding a goal expressed all a quan-
t1tative standard, value, or rate. In
some instanoes (e.g., discretionary re-
search awards), this may be limited to
the requirement to submit teohmoal
performance reports (to be evaluated in
accordance with agenoy polloy).

§200.77 Period of performance.
Period of performance means the t1me

during which the non-Federal entity
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may incur new obl1gations to carry out
the work authorized under the Federal
award. The Federal awarding agency or
pass-through entity must include start
and end dates of the period of perform-
ance in the Federal award (see §§200.210
Information oontained in a Federal
award paragraph (a)(5) and 200.331Re-
quirements for pass-through entities.
paragraph (a)(l)(lv».

§.200.78 Personal property.
Personal property means property

other than real property. It may be
tangible, having physical existence, or
intangible.

§200.79 Personally Identifiable Infor·
matdon (pm. '

PII means information .that can be
used to distinguish or trace an individ-
ual's identity, either alone or when
combined with other personal 01' iden-
tifying inrormatiion that is linked or
linkable to a specific individual. Some
information that is considered to be
Pll is available in publio sources such
as telephone books, public Web Sites.
and university listings. This type of in-
formation is considered to be Public
PH and includes, for example, first and
last name, address, work telephone
number, email address, home telephone
number, and general eduoational ore-
dentdals, The definition of PIT is not
anohored to any single oategory of in-
formation or teohnology. Rather, it re-
quires a caae-bv-oase assessment of the
speoific risk that an individual can be
identified. Non-Pll can become Pll
whenever addi'tional information is
made publioly available, in any me-
dium and from any souroe, that, when
combined with other available infor-
mation, oould be used to identify an in-
dividual.

§200.80 Program income.
Program income means gross inoome

'earned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral award during the period of per-
formanoe exoept as provided in §200.307
paragraph (f). (See §200.77 Period of
performance.) Program income in-
cludes but is not limited to inoome
from fees for services performed, the
use or rental or real or personal prop-

§200.84

erty acquired under Federal awards,
the sale of commodities or items fab-
rioated under a Federal award, lioense
fees and royalties on patents and copy-
rights, and prinoipal and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds Is not program income. Except as
otherwise provided in Federal statutes,
regulations, or the terms and oondi-
tiona of the Federal award, program in-
come does not include rebates, oredits,
discounts, and interest earned on any
of them. See also §200.407 Prior written
approval (prior approval). See also 35
U.S.O. 200--212 "Disposition of Rights in
Eduoational Awards" applies to inven-
tions made under Federal awards.
[78 FR 7860B. Dec. 26. 2013. as a.mended at 79
FR 78680, Dec. 19, 2014]

nOO.81 Property.
Property means real property or per-

sonal property;

§200.82 Protected Personally Identifi·
able Information (Protected PH).

Protected PlI means an individual's
first name or first initial and last name
in combination with anyone' or more
of types of information, including, but
not limited to, social security number,
passport number, oredit cardnumbers,
clearances, bank numbers, biometrios,
date and place of birth, mother's maid-
en name, criminal, medioal and finan-
cial records, educational transoripts.
This does not include PI! that is re-
quired by law to be disclosed. (See also
§200.79 Personally Identifiable Informa-
tion (PIT»).

§~OO.83 Project cost.
Project cost means total allowable

costs incurred under a Federal award
and all required cost sharing and vol-
untary oommitted cost sharing, includ-
ing third-party contributions.

§200.84 Questioned cost.
Questioned cost means a cost that is

questioned by the auditor because of an
audit finding:
(a) Which resulted from a violation

or possible violation of a statute. regu-
lation, or the terms and oonditions of a
Federal award, including for funds used
to match Federal funds;
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(b) Where the costa, at the time of
the audit, are not supported by ade-
quate dooumenta.tion; or
(0) Where the oosts Incurred appear

unreasonable and do not reflect the ao-
tions a prudent person would take in
the oiroumstanoes.

§200.85 Reill pl'()perly.
Real property means land, Includtng

land improvements, structures and ap-
purtenances thereto, but excludes
moveable machinery and equipment.

§200.86 Recipient.
Recipient means a non-Federal entity

that receives a Federal award directly
from a Federal awarding agency to
carry out an aotivity under a Federal
program. The term reoipient does not
include subrecipients. See also §200.69
Non-Federal entity.

§200.87 Research and Development
(R&D).

R&D means all research activities,
both basio and applied, and all develop-
ment activities that are performed by
non-Federal entities. The term re-
search also Includes acttvitdes involv-
ing the training of individuals in re-
search techniques where such activities
utilize the same facilities as other re-
search and davelopmenb actdvitdes and
where such activities are not included
in the instruction nmotton.
"Researoh" is defined as a system-

atic study direoted toward fuller sci-
entifio knowledge or understanding of
the subject studied. "Development" is
the systematio use of knowledge and
understanding gained from research dl-
reoted toward the produotion of useful
materials, devioes, systems, or meth-
ods, including design and development
of prototypes andprooesaee,

§ 200.88 Simplified acquisition thresh-
old.

Simplified a.cquisition. threshold means
the dollar amount below whioh a non-
Federal entity may purchase property
or services using small purchase meth-
ods. Non-Federal entities adopt small
purchase procedures in order to expe-
dite the purohase of items oosting less
than the Simplified aoquisttton thresh-
old. The simplified acquisition thresh-
old is set by the Federal Aoquisition

2 CFRCh. II (1-1~15 Edition)

Regulation at 48 OFR Subpart 2.1 (Defi-
nitions) and in accordance with 41
U.S.C. 1908. As of .the publication of
this part, the simplified acquisition
threshold is ~l50,OOO,but this threshold
is periodioally adjusted for inflation.
(Also see definition of §200.67 Micro-
purchase.)

§200.89 Special purpose equipment.
Special purpose equipment means

equipment which 1s used only for re-
searoh, medical, soientific, or other
technical aotivities. Examples of sne-
oial p1J.rpose equipment include micro-
soopes, x-ray machines, surgical instru-
ments, and spectrometers. See also
§§200.33Equipment and 200,48 General
purpose equipment.

§200.90 State.
State means any state of the United

States, the Distriot of Columbia, the
Commonwea.lth of Puerto Rico, U.S.
Virgin Islands. Guam, Amerioan
Samoa, the Oommonwealth of the
Nortbern Mariana Islands, and any
agenoy or instrumentality thereof ex-
clusive of local governments.
[~8 FR 78608. Dec. 26. 2013, as amended at 79
FR 75880.Dec. 19, 2014J

§200.91 Student Financial Aid (SFA).
SFA means Federal awards under

those programs of general student as-
sistance, such as those authorized by
Title IV of ~e Higher Education Aot of
1985, as amended, (20 U.S.C. 107o-1099d),
whioh are administered by the U.S. De-
partment of Eduoation, and similar
programs provided by 'other Federal
agencies. It does not include Federal
awards under programs that provide
fellowships or similar Federal awards
to students on a oompetitive basts, or
for specified studies or research.

§200.92 Subawaro.
Subaward means an award provided

by a pass-through entity to a sub-
recipient for the subreoipient to oarry
out part of a Federal award reoeived by
the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that is a bene-
fioiary of a Federal program. A
subaward may be provided through any
form of legal agreement, including an
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agreement that the pass-through enti-
ty considers a contract.

§200.98 SUbrecipient.
Subreciplent means a non-Federal en-

tity that receives a subaward from a
pass-through entity to oarrv out part
of a Federal program; but does not in-
elude an individual that is a bene-
ficiary of such program. A subrecipient
may also be a recipient of other Fed-
eral awards direotly from a Federal
awarding agency.

§200.94 Supplies.
Suppltes means all tangible personal

property other than those described in
§2oo.33 Equipment. A computing device
is a supply if the acquiBition cost is
less than the lesser of the capitaliza-
tion level established by the non-Fed-
eral entity for financial statement pur-
poses or $5,000,regardless of the length
of its useCUl1ife. See also §§200.20 Com-
puting devices and 200.38Equipment.

§200.95 Termination.
Termination means the ending of a

Federal award, in whole or in part at
a.ny time prior to the planned end of
period of performanoe.

§200.96 Third·party in.kind eouteibu-
tdons.

Third-party In-kind contributions
means the value of non-oash oontribu-
tions (Le., property or services) that-
(a) Benefit a federally assisted

project or program; and
(b) Are oontributed by non-Federal

third parties, without charge, to a non-
Federal entity under a Federal award.

§200.97 Unliquidated obligations.
Unliquidated obligations means, for fi-

nanoial reports prepared on a cash
basis, obligations incurred by the non-
Federal entity that have not been paid
(liquidated). For reports prepared on an
accrual expenditure basis, these are ob-
ligations incurred by the non-Federal
entity for whioh an expenditure has
not been recorded,

§200.98 Unobligated balance.
Unobligated balance means the

amount of funds under a Federal awa.rd
that the non-Federal entity has not ob-
ligated. The amount is computed by

§200.100

subtracting the oumulatrve amount of
the non-Federal entity's .unliquidated
obligations and expenditures of funds
under the Federal award from the ou-
mulative amount of the funds that the
Federal awarding agenoy or pass-
through entity authorized the non-Fed-
eral entity to obligate.

§200.99 Voluntary committed cost
sharing.

Voluntary committed cost sharing
means cost sharing speoifically pledged
on a voluntary basis in the proposal's
budget or tJle Federal award on the
part of the non-Federal entity and that
becomes a binding reqUirement of Fed-
eral award.

Subpart B-General Provisions
§200.100 Purpose.
(a)(I) This part establishes uniform

administrative requiremente, cost
principles, and audit requirements for
Federal awards to non-Federal entities,
as described in §200;101Applicability.
Federal awarding agencies must not
impose additional 01' inconsistent re-
quirements, except as provided in
§§200.102Exceptions and 200.210 Infor-
mation oontained in a Federal award,
or unless specifioally required by Fed-
eral statute, regulation, or Exeoutive
Order.
(2) This part provides the basis for a

systematic and periodic oollection and
uniform submission by Federa.l agen-
cies of information on all Federal fi-
nancial assistance programs to the Of-
fice of Management and Budget (OMB).
It also establishes Federal policies re-
latsd to the delivery of this informa-
tion to the public. including through
the use of electronic media. It pre-
soribes the manner in which General
Services Administration (GSA). OMB,
and Federal agencies that admintster
Federal finanoial assistance programs
are to oarrv out their statutory respon-
sibilities under the Federal Program
Information Act (81U.S.C. 6101-fl106).
(b) Administrative requirements. Sub-

pa.rts B through D of this part Bet forth
the uniform administrative require-
ments for grant and cooperative agree-
ments, inoluding the requirements for
Federal awarding agency management
of Federal grant programs before the
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Federal award has been made. am). the
requirements Federal awarding agen-
cies may impose on non-Federal enti-
ties in the Federal award.
(c) Cost Prlnalples. Subpart E--Cost

Principles of thie part establishes prin-
ciples for determining the allowable
costs incurred by non-Federal entities
under Federal awards. The· principles
are for the purpose of cost determina-
tion and are not intended to identify
the ciroumstances or dictate the extent
of Federal Government participation in
the financing of a particular program
or project. The principles are designed
to provide that Federal awards bear
their fair share of cost recognized
under these principles except where re-
stricted or prohibited by statute.
(d) Single Audit Requiremetits and

Audit Follow-up. Subpart F-Audit Re-
quirements of this part is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996. (31 U.S.C. 7501-7507). It
sets forth standards for obtaining con-
sistenoy and uniformity among Federal
agencies for the audit of non-Federal
entities expending Federal awards.
These provisions also provide the poll-
cles and procedures for Federal award-
ing agenoies and pass-through entities
when uSil,lgthe results of these audits.
(e) For OMB guidance to Federal

awarding agencies on Challenges and
Prizes. please see M-U-ll Guidance on
the Use of Challenges and Prizes to

2 CFR en, II (1-1-15 Edition)

Promote Open Government. issued
March B. 2010, or its successor.

§200.101 Applicability.
(a) General applicability to Federal

agencies. The requirements established
in this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all costs related to Fed-
eral awards.
(b)(l) Applicability to different types of

Federal awards. The following table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to subreciplents unless a par-
ttoular seotion of this part or the terms
and conditions of the Federal award
speoifically indicate otherwise. This
means that non-Federal entities must
comply with requirements in this part
regardless of whether the non-Federal
entity is a recipient or subrecipienn of
a Federal award. Pass-through entities
must comply with the requirements de-
scribed in Subpart D-Post Federal
Award Requirements of this part.
§§200.880 Subrecipient and contractor
determinations through 200.332 Fixed
amount Subawa,rds. but not any re~
quirements in this part directed to-
wards Federal awarding agencies un-
less the requirements of this part or
the terms and conditions of the Federal
award indicate otherwise.
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and Milliagl!lll.nl

(2) Federal award of cost-reimbursement
contract under the FAR to a non-Federal
entity, When a non-Federal entity is
awarded a cost-reimbursement con-
traot, only Subpart D-Post Federal
Award Requirements of this part,
§§ 200,330 Subrecipient and contractor
determinations through 200,332Fixed
amount Subawards (In addition to any
FAR related requirements for
subaward monitoring), Subpart E-
Cost Principles of this part and Sub-
part F-Audit Requirements of this

parf are inoorporated by referenoe into
the contract. However, when the Cost
Aooounting Btandards (CAS) are appli-
oable to the contract, they take preoe-
denoe over the requirements of this
part except for Subpart F-Audit Re-
quirements of this part when they are
in conflict. In addition, costs that are
made unallowable under 10 u.s.o,
2324(e)and 41U.S.C. 4304(a)as desoribed
in the FAR subparb 31.2 and subpart
31.603are always unallowable. For re-
qutrements other than those covered in
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subpart D-Post Federal Award Re-
quirements of this part, §§200.330Sub-
recipient and contractor determina-
tions through 200.832 Fixed amount
subawards, Subpart :m---costPrinciples
of this part and Subpart F-Audit Re-
quirements of this part, the terms of
the contract and the FAR apply.

(3) With the exception of Subpart F-
Audit Requirements of this part, whioh
is required by the Single Audit Act, in
any otroumstanoea where the provi-
sions of Federal statutes or regulations
differ from the provisions of this part,
the provision of the Federal statutes or
regulations govern. This Includes, for
agreements with Indian tribes, the pro-
visions of the Indian Self-Determina-
tion and Education and Assistanoe Aot
(ISDEAA), as amended, 25 U.S.C 45(}-
458ddd-2. '

(c) Federal awarding agencies may
apply subparts A through E of this part
to for-profit entities, foreign public en-
tities, or foreign organizations, except
where the Federal awarding agency de-
termines that the appl1cation of these
subparts would be inconsistent with
the international obligations of the
United states or the statutes or regu-
lations of a foreign government.

(d) Except for §200.202Requirement
to provide public notice of Federal fi-
nancial assfsbance programs and
§§200.330Subrecipient and contractor
determinations through 200.332 Fixed
amount Subawards of Subpart D-Post
Federal Award Requirements of this
part, the requirements in Subpart 0-
Pre-Federal Award Requirements and,
Oontents of Federal Awards, Subpart
D-Post Federal Award Requirements
of this part, and Subpart E-Oost Prin-
ciples of this part do not apply to the
following programs:

(1) The block grant awards author-
ized by the Omnibus Budget Reconc1li-
ation Act of 1981(including Oommunity
Services, except to the extent that the
cost and accounting standards of OMB
apply to subrecipients of Oommunity
Services Block Grant funds pursuant to
42U.S.O. 9916(a)(I)(B);

(2) Federal awards to local education
agencies under 20 U.S.O. 7702-TI03b,
(portions of the Impact Aid program);

(3) Payments under the Department
of Veterans Affairs' State Home Per
Diem Program (3a'U.S.0. 1741);and

2 CFRCh. II (1-1-15 Edition)

(4) Federal awards authorized under
the Ohild Oare and Development Block
Grant Act of 1990,as amended:

(1)Child Oare and Development Block
Grant (42U.S.C. 9868)

(11)Ohild Oare Mandatory and Match-
ing Funds of the Child Oare and Devel-
opment Fund (42 U.S.O. 9858)

(e) Except for § 200.202Requirement
to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart O-Pre-FederalAward
Requirements and Oontents of Federal
Awards of this part does not apply to
the following programs:

(1) Entitlement Federal awards to
carry out the following programs of the
Sooial Security Aot:

(i) Temporary Assistance to Needy
Families (title IV-A of the Sooial Secu-
rity Act, 42U,S.O. 601-619);

(11) Child Support Enforcement and
Establishment of Paternity (title IV-D
of the Socia] Security Act, 42 U.S.O.
661-669b);

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act, 42 U.S.O.
67(}.-8790);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI-.AA.BD
of the Act, as amended);

(v) Medical Aesietanoe (Medicaid)
(title XIX of the Act, 42 U.S.O. 1396-
1396w-t.)not inoluding the State Med-
icaid Fraud Control program author-
ized by seetien 1903(a)(6)(B)of the So-
cial Security Act (42 U.S.O,
1896b(a)(6)(B»;and

(vi) Ohildren's Health Insurance Pro-
gram (title XXI of the Act, 42 U.S.O.
1397aa-1397mm).

(2) A Federal award for an experi-
mental, pilot, or demonstration project
that .is also supported by a Federal
award listed in paragraph (e)(I) of .this
section;

(3) Federal awards under subsection
412(e) of the Immigration and Nation-
ality Act and subsection 601(11.)of the
Refugee Education Assistance Act of
1980 (Pub. L. 96-422, 94 Stat. 1809), for
cash assistance, medical assistance,
and supplemental security income ben-
efits to refugees and entrants and the
administrative costs of providing the
assistance and benefits (8 U.S.O.
1522(e»;
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(4) Entitlement awards under the fol-
lowing programs of The National
School Lunch Act:

(i) National School Lunch Program
(seotion 4 of the Aot, 42 U.S.O. 1763),

(ii) Commodity Assistance (section 6
of the Act, 42 U.S.C. 1765),

(iii) Special Meal Assistanoe (section
11of the Act, 42 U.S.O. 1759a),

(iv) Summer Food Servioe Program
for Ohildren (seotion 13 of the Act, 42
U.S.O. 1761),and

(v) Child and Adult Oare Food Pro-
gram (seotion 17 of the Aot, 42 U.S.C.
1766).

(5) Entitlement awards under the fol-
lowing programs of The Child Nutri-
tion Aot of 1966:

(I) Speoial Milk Program (section 3 of
the Act, 42 U.S.O. 1772),

(ii) School Breakfast Program (see-
tion 4 of the Act, 42 U.S.C. 1773),and

(ili) State Administrative Expenses
(section 7 of the 'Act, 42 U.S.C. section
1776).

(6) Entitlement awards for State Ad-
ministrative Expenses tinder The Food
and Nutrition Act of 2008(section 16 of
the Act, 7 U.S.C. 2026). ,

(7) Non-discretionary Federal awards
under the following non-entitlement
programs:

(1) Special Supplemental Nutrition
Program for Women, Infants and Chil-
dren (section 17 of the Ohild Nutrition
Act of 1966)42U.S.C.section 1766;

(11) The Emergency Food Assis,tllJlce
Programs (Emergency Food Assistance
Aot of 1983)7 U.S.C. seotion 7501note;
and

(iii) Oommodity Supplemental Food
Program (section 5 of the Agriculture
and Consumer Protection Act of 1973)7
U.S.O. seotion 612cnote.
[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880, DeD. 19, 2014J

§200.102 ExceptioD!!.
(a) With the exception of Subpart F-

Audit Requirements of this part, OMB
may allow 'exceptions for olasses of
Federal awards or non-Federal entities
subject to the requirements of this part
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part will be
permitted only in unusual oir-
oumstances. Bxceptions for claesea of

§200.1D3

Federal awards or non-Federal entities
will be published on the OMBWeb site
at www.whitehouse.govlomb.
(b) Exoeptions on a oase-bv-caee basis

for individual non-Federal entities may
be authorized by the Federal awarding
agenoy or cognizant agency for indireot
costs, except where otherwise required
by law or where OMBor other approval
is expressly required by this part.

(c) The Federal awarding agency may
apply more restrictive requirements to
a class of Federal awards or non-Fed-
eral entities When approved by OMB, or
when, required by Federal statutes or
regulations, exoept for the require-
ments in Subpart F-Audit Require-
ments of this part. A Federal awarding
agency may apply less restrictive re-
quirements when making flxed amount
awards as defined in Subpart A-Acro-
nyms and Definitions of this part, ex-
cept for those requirements imposed by
statute or in Subpart F-Audlt Re-
quirements of this part.

(d) On a case-by-oaas basis, OMBwill
approve new strategies for Federal
awards when proposed by the Federal
awarding agenoy in accordance with
OMB guidance (suoh as M-13-17) to de-
velop additional evidence relevant to
addressing important policy challenges
or to promote cost-effectiveness in and
across Federal programs. Proposals
may draw on the innovative program
designs discussed in M-13-17 to expand
or improve the use of effeotive prac-
tices in delivering Federal finllJlcial as-
sistanoe while also encouraging tnno-
vatdon in service delivery. Proposals
submitted to OMB in accordance with
M-13-17may include requests to waive
requirements other than those in Sub-
part F-Audit Requirements of this
part. '
[78 FR 78608, Dec. 26, 2018, as amended at 79
Flt 7&681,Dec. 19, 2014]

§200.108 Authorities.
This part is issued under the fol-

lowing authorities.
(a) Subpart B-General Provisions of

this part through Subpart D-Post Fed-
eral Award Requirements of this part
are authorized under 31 U.S.O. 503 (the
Chief Financial Officers Act, Functions
of the Deputy Director for Manage-
ment), 31 U.S.C. 1111(Improving Econ-
omy and Effioienoy of the United

97

A1TACHMENT ..•..P. .
PAGE •••:tL...OF •..l~t~PAGES



§200.104

States Government), 41U.S.C. 1101-1131
(the Offioe of Federa1 Proourement
Polioy Act), Reorganization Plan No.2
of 1970, and Exeoutive Order 11541
("Presoribing the Duties of the Offioe
of Management and Budget and the Do-
mestio Policy Counoil in the Exeoutive
Office of the president"), the Single
Audit Act Amendments of 1996, (31
U.S.C. 7601-7507),as well as The Federal
Program Information Aot (PubHo Law
95-220and Public Law 98-169,as amend-
ed, codified at 31U.S.C. 6101-6106).

(b) Subpart E-Cost Principles of this
nan ts authorized under the Budget
and Accounting Aot of 1921,as amend-
ed; the Budget and Accounting Proce-
dures Aot of 1950,as amended (31P.S.C.
1101-1125);the Chief Financial Offioers
Act of 1990 (31 U.S.C. 503-6(4);Reorga-
nization Plan No.2 of 1970;and Exeou-
tive Order No. 11541,"Presoribing the
Duties of the Office of Management
and Budget and the Domestio Policy
Council in the Executive Omce of the
President. "

(c) Subpart F-Audlt .Requirements
of this part is authorized under the
Single Audit Aot Amendments of 1996,
(31U.S.C. 7601-7607).

§.2()0.104 Supersession.
As described in §200.110Effeotive/ap-

plicability date, this part supersedes
the following OMBguidanoe doouments
and regulations under T'ltle 2 of the
Code of Federal Regulations: .

(a) A-21, "Cost Principles for Edu-
oational institutions" (2 CFR part 220);

(b) A-lJ7, "Cost Principles for State,
Local and Indian Tribal Governments"
(2 CFR part 225)and also FEDERALREG-
ISTERnotice 51FR 552(January 6, 1986);

(c) A--89, "Federal Domestic Assist-
ance Program Information";

(d) A-I02, "Grant Awards and Cooper-
ative Agreements with State and Local
Governments";

(e) A-110, "Uniform Administrative
Requirements for Awards and Other
Agreements with InBtitutions of Higher
Eduoation, HOBPitalB,and Other Non-
profit Organizations" (codified at 2
CFR 215);

(f) A-122, "Cost Prmciplea for Non-
Profit Organizations" (2 CFR part 230);

(g) A-133, "Audits of States, Local
Gover:pments and Non-Pr«;>fitOrganiza-
tions"; and

2 CFRCh. II (1-1-15 EdlHon)

(h) Those sections of A-liOrelated to
audits performed under Subpart F-
Audit Requirements of this part.
['78 FR 78608, Dec. 26, 2013. as amended at 79
FR 76682, Dec. 19, 2014]

§200.105 Effect on other Issuanees,
For Federal awardB Bubject to this

part, all administrative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
conststent with the requirements of
this part must be aupereeded upon im-
plementation of this part by the Fed-
eral asenov, except to the 'extent they
are required by statute or authorized
in accordance with the provisions in
§200.102ExceptionB.

§.2()0.106 Agency implementntion.
The speoific requirements and re-

sponsibilities of Federal agenotes and
non-Federal entities are set forth in
thie part. Federal agencies making
Federal awarda to non-Federal entdtdes
must implement the language in the
Subpart O-Pre-Federal Award Re-
quirements and Contents of Federal
Awards of thiB part through Subpart
F-Audit Requirements of this part in
oodified regulations unless. different
provtsions are required by Federal stat-
ute or are approved by OMB.

§200.107 OMB responsibilities.
OMB will review Federal agency reg-

ulations and implementation of this
part, and will provide interpretattons
of policy requirements and asstetance
to ensure effective and efficient imple-
mentation, Any exoepttons w111be sub-
jeot to approval by OMB. Exceptions
will only be made in particular cases
where adequate justification is pre-
sented.

§200.108 Inquiries.
Inquiries conoerning this part may be

direoted to the Office of Federal Finan-
cial Management Offioe of Manage-
ment and Budget, in Washington, DC.
Non-Federal entities' inquiries should
be addressed to the Federal awarding
agency, oognizant agenoy for indirect
costs, cognizant or oversight agency
for audit, or pass-through entity as ap-
propriate.
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OMIl Guidance

§200.109 Review date.
OMB w1ll review this part at least

every five years after December 26,
2013.

§200.110 Effective/applicability date.
(a) The standards set forth in this

pa.rt which affect administration of
Federal awards issued by Federal
awarding agencies become effective
once implemented by Federal awarding
agenoies or when any· future amend-
ment to this part becomes final. Fed-
eral awarding agencies must Imple-
ment the policies and procedures appli-
cable to Federal awards by promuf-
gating a regulation to be effective by
December 26, 2014 unless different pro-
visions are required by statute or ap-
proved by OMB. For the procurement
standards in §§200.317-200.826, non-Fed-
eral entities may oontinue to oomply
with the procurement standards in pre-
vious OMB guidance (superseded by
this part as described in §200.104) for
one additional fisoal year after this
part goes into effeot. If a non-Federal
entity chooses to use the previous pro-
ourement standards for an additional
fisoal year before adopting theprooUre-
ment standards in this part, the non-
Federal entity must document this de-
oision in their internal proourement
policies.

(b) The standards set forth in Sub-
part F-Audit Requirements of this
part and any other standards whioh
apply directly to Federal agencies w11l
be effective December 26, 2018 and w111
apply to audits of fiscal years begin-
ning on or after December 26, 2014.
[78 FR 78600, Dec. 26. 2013. as amended at 79
FR 768B2.Dec. 19, 2014)

§200.111 English language.
(a) All Federal financial assistance

announcements and Federal award in-
formation must be in the English lan-
guage. Applications must be submitted
in the English language and must be in
the terms of U.S. dollars. If the Federal
awarding agency reoeives applioations
in another currency, .the Federal
awarding agency will evaluate the ap-
plioation by converting the foreign cur-
rency to United States currency using
the date speoified for receipt of the ap-
plication.

§200.200

(b) Non-Federal entities may trans-
late the Federal award and other docu-
ments into another language. In the
event of inconsistency between any
terms and oonditions of the Federal
award and any translation into another
language, the English language mean-
ing will control. Where a sIgnificant
portion of the non-Federal entity's em-
ployees who are working on the Fed-
eral award are not fluent in English,
the non-Federal entity must provide
the Federal award in English and the
language(s) with which employees are
more familial'.

§200.112 Conflict of interest.
The FederaJ awarding agency must

establ1sh oonflict of interest poltoies
for Federal awards. The non-Federal
entity must disclose in writing any po-
tential conflict of interest to the Fed-
eral awarding agency or paaa-throUgh
entity. in acoordance with appliCable
Federal awarding agency policy.

§200.113 Mandatory disclosures.
The non-Federal entity or applioant

for a Federal award must disolose, in a
timely manner, in writing to the Fed-
eral awarding agency or paes-through
entity all violations of Federal crimi-
nal law involviDg fraild, bribery, or
gratUity violations potentially affect-
ing the Federal award. Failure to make
required disclosures can result in any
of the remedies described in § ZOO.338
Remedies for noncompliance, including
suspension or debarment. (See also 2
CFR part 180 and 31 U.S.O. 3321).

Subp(:Irt C-Pre-Federal Award
Requirements and Contents of
Federal Awards

§200.200 Purpose.
(a) Sections 200.201 Use of grant

agreements (including fixed amount
awards), oooperative agreements, and
contracts through 200.20BCertifications
and representations prescribe instruc-
tions and other pre-award matters to
be used in the announoement and appli-
cation process.

(b) Use of §§ 200.203 Notices of funding
opportunities, 200.201Federal awarding
agency review of merit of proposals,
200.205Federal awarding agenoy review
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§200.201

of risk posed by applioanta, and 200.207
Speoific oonditions, is required only for
oompetitive Federal awards, but may
also be used by the Federal awarding
agenoy for non-competitive awards
where appropriate or where required by
Federal statute.
['/8 FR 78608, Dec. 26. 2013, as amended at 79
FR 76882,Dec. 19. 2014)

§200.201 Use of grant agreements (in.
cluding fUed amount awards), co-
operative agreements, and eon-
tracts.

(a) 'rhe F'ederal awarding agency or
pass-through entity must decide on the
appropriate instrument for the Federal
award (i.e .• grant agreement, coopera-
tive agreement, or contract) in accord-
ance w1th the Federal Grant and Coop-
erative Agreement Aot (31 U.S.C. 6301-
08).
(b) Fixed Amount Awards. In addi-

tion to the options described in para-
graph (a) of this seotion, Federal
awarding agencies, or pass-through en-
tities as permitted in §200.382 Fixed
amount sub awards , may use fixed
amount awards (see §200.45 Fixed
amount awards) to which the following
oonditions apply:
(1) 'The Federal award amount is ne-

gotiated using the cost prinoiples (or
other prioing information) as a guide.
The Federal aWarding agenoy or pass-
through entity may use fixed amount
awards if the projeot scope is specifio
and if adequate cost, historical, or unit
pricing datIL is available to establish a
fixed amount award based on ILreason-
able estimate of actual cost. Payments
are based on meeting speoific require-
ments of the Federal award. Account-
ability is based on performanoe and re-
sults. Except in the case of termination
before completion of the Federal
award, there is no governmental review
of the actual coste incurred by the non-
Federal entity in performanoe of the
award. Some of the ways in which the
Federal award may be paid include. but
are not limited to:
(1) In several partial payments. the

amoun t of each agreed upon in ad-
vance, and the "milestone" or event
triggering the payment also agreed
upon in advance, and set forth in the
Federal award;

2 CFRCh. II (1-1-15 Edition)

(11)On a unit price basis, for a de-
fined unit or units, at a defined price or
prices. agreed to in advance of perform-
ance Of the Federal award and Bet forth
in the Federal award; or,
(iii) In one payment at Federal award

completion.
(2) A fixed amount award cannot be

used in programs which require manda-
tory cost sharing or match.
(3) The non-Federal entity must cer-

tify in writing to the Federal awarding
agency or pass-through entity at the
end of the Federal award that the
project or aotivity was completed or
the level of effort was expended. If the
required level of activity or effort was
not oarried out, the amount of the Fed-
eral award must be adjusted.
(4) Periodic reports may be estab-

lished for each Federal award.
(5) Changes in principal investigator,

project leader. project partner, or scope
of effort must receive the prior written
approval of the Federal awarding agen-
cy or pass-througn entity.
[,/8 FR 7860B.Dec. 26. 2013. as amended at 79
FR 76882,Deo. 19. 2014)

§200.202 Requirement to provide pub-
lic notice of Federal financial as-
sistance programs.

(a) The Federal awarding agency
must notify the public or Federal pro-
grams in the Catalog of Federal Do-
mestic Assistance (OFDA), maintained
by the General Services A~inistra-
tion (GSA):
(1) The OFDA, or any OMB-des-

ignated replacement, is the single, au-
thoritative, governmentwide oom-
prehensrve souroe of Federal financial
assistance program information pro-
duced by the executive branch of the
Federal Government.
(2) The information that the Federal

awarding agency must submit to GSA
for approval by OMB is listed in para-
graph (b) of this section. GSA must
prescribe the format for the submis-
sion.
(S) The Federal awarding agenoy may

not award Federal financial assistance
without assigning it to a program that
has been included in the CFDA as reo
quired in this section unless there are
exigent circumstanoes requiring other-
wise, such as timing requirements im-
posed by statute.
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(b) For each program that awards
discretionary Fedel'al awards, non-dis-
cretionary Federal awards,' loans, in-
surance, or any other type of Federal
financial assistance, the Federal
awarding agenoy must submit the fol-
lowing information to GSA:

(1) Program Desoription,' Purpose,
Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
quirements of the program and its in-
tended outcome. Where appropriate,
the Program D,eficription, Purpose,
Goals, and Measurement should align
with the strategfc goals and objectives
within the Federal awarding agency's
performance plan and should eupport
the Federal awarding agency's per-
formance measurement, management,
and reporting as required by Part 6 of
OMBCircular A-ll;
(2) Identification of whether the pro-

gram makes Federal awards on a dis-
oretionary basis or the Federal awards
are prescribed by Federal statute, such
asIn the case of formula grants.
(3) Projected total amount of funds

available for the program. Estimates
based on previous year funding are ac-
ceptable if current appropriations are
not available at the time of the sub-
mission;
(4) Anticipated Source of Available

Funds: The statutory authority for
funding the program and, to the extent
possible, agenoy, sub-agency, or, if
known, the speoific program unit that
will issue the Federal awards, and asso-
ciated funding identifier (e.g., Treasury
Account Symbol(s»;

(5) General Eligibility Requirements:
The statutory, regulatory or other eli-
gibility factors or considerations that
determine the applfcanb's qualification
for Federal awards under the program
(e.g., type of non-Pederal entity); and

(6) Applicability of Single Audit Re-
quirements as required by Subpart F-
Audit Requirements of this part.

§200.208 Notices of funding opportuni-
ties:

For competitive grants and coopera-
tive agreements, the Federal awarding
agency must announce specific funding
opportunities by providing the fol-
lowing information in a publio notice:

(a) Summary Information in Notices of
Funding Opportunities. The Federal

§200.203

awarding agency must display the fol-
lowing information posted on the OMB-
designa~d governmentwide Web site
for finding and applying for Federal fi-
nancial aaatstanoe, in a location pre-
ceding the full text of the announce-
ment:

(1) Federal Awarding Agency Name;
(2) Funding Opportunity Title;
(3) Announcement Type (whether the

funding opportunity Is the Initda! an-
nouncement of this, funding oppor-
tunity or a modification of a pre-
viously announced opportunity);
(4) Funding Opportunity Number (re-

quired, if applicable). If the Federal
awarding agency has assigned or w111
assign a number to the funding oppor-
tunity announcement, this number
must be provided;
(5) Catalog of Federal Financial As-

sistance (OFDA)Number(s);
(6) Key Dates. Key dates include due

date~ for applications or Executive
Order 12372 SUbmissions, as well as for
any letters of intent or pre-applica-
tions. For any announoement issued
before a program's application mate-
rials are available, key dates also in-
clude the date on whioh those mate-
rials will be released: and any other ad-
ditional information, as deemed appli-
cable by the relevant Federal awarding
agency.
(b) The Federal awarding agenoy

must generally make all funding op-
portuni ties available for application
for at least 60 calendar days. The Fed-
eral awarding agency may make a de-
termination to have a less than 60 cal-
endar day avallab1l1ty period but no
funding opportwiity should be avail-
able for less than 30 calendar days un-
less exigent ciroumstances require as
determined by the Federal awarding
agency head or delegate.

(0) Full Text of Funding Opportunities.
The Federal awarding 'agency must in-
clude the following information in the
full text of each funding opportunity.
For speoifio instructions on the con-
tent required in this section, rerer to
Appendix I to Part 200-Full Text of
Notice of Funding Opportunity to this
part.
(1) Full programmatic description of

the funding opportunity.
(2) Federal award information, in-

cluding suffioient Information to help
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§200.204

an applicant make an informed deci-
sion about whether to submit an appli-
oation. (See also §200.414 Indirect
(F&A) coste, paragraph (0)(4».
(3) Speoific eligibility information,

including any factors or priorities that
affect an applicant's or its applica-
tion's eligibility for selection.

(4) Application Preparation and Sub-
mission Information, ~noluding the ap-
plioable submission dates and time.
(6) Application Review Information

including the criteria, and process to be
used to evaluate applications. Se.e also
§§200.204 Federalawa,rding agency re-
view of merit proposals and 200.205 Fed-
eral awarding agency review of risk
posed by applicants. See also 2 OFR
part 27 (forthcoming at time of publi-
cation).
(6) Federal Award Administration In-

formation. See also § 200.210 Informa-
tion contained in a Federal award.
[78 FR 78608.Dee. 26. 2013. 8.Il amended at 79
FR 75862, De? W, 2014)

§200.204 Federalawar.ding agency reo
view of merit of proposals.

For competitive grants or coopera-
tive agreements, unless prohibited by
Federal statute, the Federal awarding
agency must design and execute a
merit review process for applications.
Tbis process must be desoribed or in-
corporated by reference in the applica-
ble funding opportunity (see Appendix I
to this part, Full text of the Funding
Opportunity.) See also §200.203 Notioes
of funding opportunities.

§ 200.201) Federal awarding agency reo
view of risk posed by applicants.

(a) Prior to making a Federal award,
the Federal awarding agency is re-
quired by 31 U.S.O. 3321 and 41 U.S.C.
2313 note to review information avail-
able through any OMB-designated re-
positories of governmentwide eUgi-
b1l1ty qilalifioation or finanCial integ-
rity information, such as SAM Exolu-
sions and "Do Not Pay". See also SUB-
pension and debarment requirements
at 2 CFR part 180 as well as individual
Federal agency suspension and debar-
ment regulations in title 2 of the Code
of Federal Regulations.
(b) In addition, for competdttve

grants or cooperative agreements, the
Federal awarding agency must have in

2 CFRCh. II (1-1-15 Edition)

place a framework for evaluating the
rlsks posed by applioants before they
receive Federal awards. This evalua-
tion may incorporate results of the
evaluation of the applioant's eligibility
or the quality of its appltcatton. If the
Federal awarding agency ,determines
that a Federal award will be made, spe-
cial conditions that correspond to the
degree of risk asseesed may be applied
to the Federal award. Criteria to be
evaluated must be desoribed In the an-
nounoement of funding opportunity de-
soribed in §200.20a Notioes of funding
opportunities.
(c) In evaluating risks posed by appli-

cants, the Federal awarding agency
may use a risk-based approach and
may consider any items such as the fol-
lowing; .
(1) F'inancial stability;
(2) Quality of management systems

and ability to meet the management
standards presoribed in this part;
(3) History of performance. The appli-

cant's record in managing Federal
awards, if it is a prior recipient of Fed-
eral awards, inoluding timeltnese of
compliance with applicable reporting
requirements, oonformanoe to the
terms and oonditions of previous Fed-
eral awards, and if applioable, the ex-
tent to which any previously awarded
amounts will be expended prior to fu-
ture awards;
(4) Reports and findings from audits

performed under Subpart F-Audit Re-
quirements of thIs part or the reports
and findings of any other available au-
dits; and
(5) The applicant's abi11by to sffec-

tively implement statutory, regu-
latory, or other requirements imposed
on non-Federal entities.
(d) In addition to this review, the

Federal awarding agency must oomply
with the guidelines on governmentwide
suspension and debarment in 2 CFR
part lBO, and must require non-Federal
entities to comply with these provi-
sions. These provisions restriot Federal
awards, subawards and contracts with
oertain parties that are debarred, sus-
pended or otherwise exoluded from or
ineligible for participation in Federal
programs or aotivities.
[78 FR ?660a. Dec. 26. 2018. as amended a.t 79
FR 75882.Dee.19.2014J
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§200.2011Standard application reo
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only use applioa-
tion information oolleotions approved
by OMB under the Paperwork Reduc-
tion Aot of 1995 and OMB's imple-
menting regulations in 6 CFR part 1320,
Controlling Paperwork Burdens on the
Publio. Consistent with these require-
ments, OMB will authorize' additional
information oolleotions only on a lim-
ited basis.
(b) If applicable, the Federal award-

ing agenoy may inform applioants and
recipients that they do not need to pro-
vide certain information otherwise re-
quired by the relevant information col-
lection.

§200.207 Specific conditions.
(a) The Federal awarding agenoy or

pass-through entity may im~o~e addi-
tional specific award condttdons as
needed, in accordance with paragraphs
(b) and (c) of this section, under the
following circumstances:
. (1) Based on the criteria set forth in
§200.205 Federal awarding agency re-
view of risk posed by applicants;

(2) When an applicant or recipient
has a history of failure to comply with
the general or speoific terms and condi-
tions of a Federal award;
(3) When an applicant or recipient

fails to meet expeoted performance
goals as desoribed in§ 200.210 Informa-
tion contained in a Federal award; or
(4) When an applicant or recipient is

not otherwise responsible.
(b) These additional Federal award

conditions may include items such as
the following:

(1) Requiring payments as reimburse-
ments rather than advance payments;
(2) Withholding authority to proceed

to the next phase until receipt of evi-
dence of acceptable performanoe within
a given period of performance;
(3) Requiring additional, more de-

tadlad financial reports;
(4) Requiring additional project mon-

itoring;
(5) Requiring the non-Federal entity

to obtain technical or management as-
sistance; or
(6) Establishing additional prior ap-

provals.

§200.210

(c) The Federal awarding agency or
pasa-through entity must notify the
applicant or non-Federal entity as to:
(1) The nature of the additional re-

quirements;
. (2) The reason why the additional re-
quirements are being imposed;
(3) The nature of the action needed to

remove the additional requirement, if
applicable;
(4) Tbe time allowed for oompletlng

the actions if applicable, and
(5) The method for requesting recon-

sideration of the additional require-
ments imposed.
(d) .AJJ.yspecmo oonditions must be

promptly removed once the oonditions
that prompted them have been cor-
rected.
[79 FR 76882.Deo. 19, 2014]

§200.208 Certifications and represen-
tations.

Unless prohibited by Federal statutes
or regulations. each Federal awarding
agenoy or pass-through entity is au-
thorized to require the non-Federal en-
tity to submit certifications and rep-
resentations required by Federal stat-
utes, 0.1' regulations on an annual basis.
Submisliionmay be required more fre-
quently if the non-Federal entity fails
to meet a requirement of a Federal
award.

§200.209 Pre-award costs.
For requirements on costs incurred

by the applloant prior to the start date
of the period of performance of the
Federal award, see §200.468 Pre-award
costs.

§200.210 Information contained in a
Federal award.

A Federal award must include the
following information:

(a) General Federal Award Iniormaiion.
The Federal awarding agency must In-
clude the following general Federal
award information in each Federal
award:

(1) Reoipient name (which must
matoh the name associated with its
unique entity Identifier as defined at 2
OFR 25.315);
(2) Recipient's unique entity identi-

fier;
(3) Unique Federal Award Identifioa-

tion Number (FAIN);

103

AIT ACHMENT ::l5..-:==--1
PAGE •..1:-::L. OF ••.•t1P.. PAGES I



§200.210

(4) Federal Award Date (see §200.39
Federal award date);
(5) Period of Performanoe Start and

End Date;
(6) Amount of Federal Funds ObJi-

gated by this action;
(7) Total Amount of Federal Funds

Obligated;
(8) Total Amount of the Federal

Award;
(9) Budget Approved by the Federal

Awarding Agency;
(10) Total Approved Cost Sharing or

Matching, where applicable;
(11) Federal award projeot desorip-

tion, (to oomply with statutory re-
quirements (e.g., FFATA»; .

(12) Name of Federal awarding agen-
oy and contact information for award-
ing official,
(13)CFDANumber and Name;
(14) Identifioation of whether the

award is R&D; and
(15)Indireot oost rate for the Federal

award (including if the de minimis rate
is oharged per §200.414 Indirect (F&A)
costs).
(b) General Terms and Conditions (1)

Federal awarding' agencies must incor-
porate the following general terms and
oonditions either in the Federal award
or by referenoe, as applicable:
(1) Administrative requirements im-

plemented by the Federal awarding
agenoy as specified in-thts part.
(U) Natrlonal polioy requirements.

These inolude statutory, exeoutive
order, other Presidential direotive, or
regulatory requirements that apply by
speoific reference and are not program-
speoifio. See §200.300 Statutory and na-
tional policy requirements.
(2) The Federal award must include

wording to incorporate, by reference,
the appl lcable set of general terms and
oonditions. The reference must be to
the Web site at which the Federal
awarding agenoy maintains the general
terms and oonditions.
(3) If a non-Federal entity requests a

OOpy of the full text of the general
terms and conditions, the Federal
awarding agencv must provide it.
(4) Wherever the general terms and

oonditions are publioly available, the
Federal awarding agency must main-
tain an archive of previous versions of
the general terms and conditions, with

2 CFR Ch. II (1-1-15 Edition)

effeotive dates, for nee by the non-Fed-
eral entity, auditors, or others.

(c) Federal Awarding Agency, Program,
or Federal Award Specific Terms and
Conditions. The Federal awarding agen-
By may include with each Federal
award any terms and oonditions nee-
essary 1;0 communicate requirements
that are in addition to the require-
ments outlined in the Federal awarding
agency's general terms and oonditions.
Whenever practicable, these specific
terms and conditions also should be
shared on a publio Web site and in no-
tices of funding opportunities (as out-
lined in §200.203 Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also
§200.206 Standard applioation require-
ments.
(d) FederaZ Award Performance Goals.

The Federal awarding agency must in-
clude In the Federal award an Indica-
tion of the timing and scope of ex-
pected performance by the non-Federal
entity as related to the outcomes in-
tended to be achieved by the program.
In some Instances (e.g., disoretionary
-research awards), this may be limited
to the requirement to submit teohnioal
performance reports (to be evaluated in
accordance with Federal awarding
agenoy policy). Where appropriate, the
Federal award may include speoific
performanoe goals, Indioators, mile-
stones, or expected outcomes (such as
outputs, or services performed or pub-
lio rmpacts of any of these) with an ex-
peoted timeline for accomplishment.
Reporting requirements must be clear-
ly artioulated such that, where appro-
priate, performanoe during the execu-
tion of the Federal award bas a stand-
ard against whioh non-Federal entity
performance can be measured. The
Federal awarding agency may inolude
program-epeotfto requirements, as ap-
plioable. These requirements should be
aligned with agenoy strategic goals,
strategic obiecttves 01' performanoe
goals that are relevant to the program.
See also OMB Ciroular A-H, Prepara-
tion, Submission and Exeoution of the
Budget Part 6 for definitions of stra-
tegfo objectives and performance goals.
(e) Any other information required

by the Federal awarding agenoy.
[78 FR 78608.Deo. 26, 2018, as amended at 79
FR 768B2,Dec, 19, 2014]
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§200.211 Public access to Federal
award information.

(a) In accordance with statutory re-
quirements for Federal spending trans-
parency (e.g., FFATA), except as noted
in this section, for applicable Federal
awards the Federal awarding agency
must announce all Federal awards pub-
lioly and publish the required informa-
tion on a publioly available OMB-des-
ignated governmentwide Web site (at
time of publtoatron,
www.USAspending.gQv).

(b) Nothing in this section may be
construed as requiring the publication
of information otherwise exempt under
the Freedom of Information Aot (6
U.S.C 662), or oontrolled unclassified
information pursuant to Executive
Order 13656.

§200.212 Suspension and debarment,
Non-federal entities and contractors

are subject to the non-procurement de-
barment and suspension regulations
implementing Executive Orders 12549
and 12689, 2 CFR part 180. These regula-
tions restrict awards, subawards, and
contraots with certain parties that are
debarred, suspended, or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.
[79 FR 75883, Dec. 19, 2014)

Subpart D-Post Federal Award
Requirements

STANDARDS FOR FINANOIAL AND
PROGRAM MANAGEMENT

§200.800 Statutory and national policy
requirements.

(a) The Federal awarding agency
must manage and administer the Fed-
eral award In a manner so as to ensure
that Federal funding is expended and
associated programs are implemented
in full accordance with U.S. statutory
and public polioy requirements! includ-
ing, but not limited to, those pro-
teoting publio welfare, the environ-
ment, and prohibiting discrimination.
The Federal awarding agency must
communioabe to the non-Federal enti-
ty all relevant public polioy require-
ments, including those in general ap-
proprtatrons provtstons, and moor-

§200.301

porate them either directly or by ref-
erenoe in the terms and oonditions of
the Federal award.

(b) The non-Federal entity is respon-
sible for oomplying with all require-
ments of the Federal award. For all
Federal awards, this inoludes the provi-
sions of FFATA, which includes re-
quirements on executive oompensatdon,
and also requirements implementing
the Act for the non-Federal entity at 2
CFR part 25 Financia.l Assistance Use
of Universal Identifier and Central
Contractor Registration and 2 CFR
part 170 Reporting Subaward and Exec-
utive Compensation Information. See
also statutory requirements for whis-
tleblower protections at 10 U.S.C. 2409,
41 U.S.C. 4712, and 10 U.S.C. 2324, 41
U.S.C. 43Q4 and 4310.

§200.801 Performance measurement.
The Federal awarding agenoy must

require the reoipient to use OMB-ap-
proved standard information colleo-
ttons when providing finanoial and per-
formance information. As approprtate
and in accordance with above men-
tioned information colleotions, the
Federal awarding agency must require
the reoipient to relate finanoial data to
performanoe accomplishments of the
Federal award. Also, in accordance
with above mentioned standard infor-
mation colleotions, ana when applioa-
ble, reoipients must also provide cost
information to demonstrate cost effeo-
tive practices (e.g., through unit oost
data). The reoipient's performance
should be measured in a way that will
help the Federal awarding agency and
other non-Federal entities- to improve
program outcomes, share lessons
learned, and spread the adoption .of
promtsing praotioes. The Federal
awarding agenoy should provide recipi-
ents with clear performance goals, in-
dioators, and milestones as desoribed in
§200.210 Information contained in a
Federal award. Performance reporting
frequency and oontent should be estab-
lished to not only allow the Federal
awarding agency to understand the re-
cipient progress but also to faoilitate
identifioation of promising practtoes
among reoipients and build the evi-
dence upon which the Federal awarding
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§200.302

agen~y's program and performance de-
ctsions are made.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76888,Dec. 19, 2014]

§200.302 Financial management.
(a) Each state must expend and ac-

count for the Federal award in accord-
anoe with state laws and procedures for
expending and aocountdng for the
state's own funds, In addition, the
state's and the other non-Federal enti-
ty'S financial management systems, in-
cluding records doeumentmg oomph-
ance with Federal statutes, regula-
tions, and the terms and conditions of
the Federal award, must be sufficient
to permit the preparation of reports re-
quired by general and program-speoifio
terms and conditions; and the tracing
of funds to a level of expenditures ade-
quate to establish that such funds have
been used aooording to the Federal
statutes, regulations, and the terms
and oonditions of the Federal award.
See also §200.450 Lobbying.
(b) The finanoial management sys-

tem of each non-Federal entity must
provide for the following (see also
§§200.333 Retention requirements for
records, 200.334 Requests for transfer of
records, 200,335 Methods. for oolleotion,
transmission and storage of informa-
tion, 200.336 Access to records, and
200.337 Restrictions on publio aocess to
records):
(1) Identifioation, in its accounts, of

all Federal awards received and ex-
pended and the Federa-l programs under
whioh they were reoeived. Federal pro-
gram and Federal award identification
must include, as applioable, the CFDA
title and number, Federal award identi-
fication number and year, name of the
Federal agency, and name of the pass-
through entity, if any.
(2) Accurate, current, and complete

disolosure of the financial results of
eaoh Federal award or program in ao-
oordanoe with the reporting require-
ments set forth in §§200.327 Financial
reporting and 200.326 Monitoring and
reporting progra-m performance. If a
Federal awarding agency requires re-
porting on an accrual basis from a re-
oipient that maintains its records on
other than an accrual basis, the recipi-
ent must not be required to establish
an accrua-l accounting svstem. This re-

2 CFRCh. II (1-1-15 Edition)

oipient may develop accrual data for
its reports on the basis of an analysis
of the documentation on hand. Simi-
larly, a pass-through entity must not
require a subreoiptent to establish an
accrual accounting system and must
allow the subrecipient to develop ac-
orual data for its reports on the basis
of an analysis of the documentation on
hand.
(3) Reoords that identify adequately

the source and applioation of funds for
federally-funded activities. These
records must contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances. assets, expenditures, income and
interest and be supported by source
documentation,
(4) Effective oontrol over, and ao-

countabllity for, all funds, property,
and other assets. The non-Federal enti-
ty must adequately safeguard all assets
and assure that they are ueed solely for
authorrzed purposes. See §200.303 Inter-
nal oontrols.
(5) Oomparrson of expenditures with

budget amounts for each Federal
award.
(6) Written prooedures to implement

the requirements of §200.305 Payment.
(7) Written procedures for deter-

mining the allowability of costs in ao-
oordance with Subpart E-Oost Prin-
ciples of this part and the terms and
conditions of the Federal award.

§200.808 Internal controls.
The non-Federal entity must:
(a) Establish and maintain effective

internal control over the Federal
award that provides reasonable assur-
ance that the non-Federal entity Ia
managing the Federal award in complf-
anoe with Federal statutes, regula-
tions, and the terms and oonditions of
the Federal award. These internal con-
trols should be in oompliance with
guidance in "Standards for Internal
Oontrol in the Federal Government"
issued by the Oomptroller General of
the United States or the "Internal Con-
trol Integrated Framework", Issued by
Lhe Oommittee of Sponsoring Organiza-
tions of the Treadway Commission
(COSO).
(b) Comply with Federal statutes,

regulations, and the terms and oondi-
tions of the Federal awards.
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(0) Evaluate and monitor the non-
Federal entity's compliance with stat-
utes, regulations and the terms and
conditions of Federal awards.
(d) Take prompt action when in-

stances of noncompliance are identified
including noncompltanoe identified in
audit findings.
(e) Take reasonable measures to safe-

guard protected personally identifiable
information and other information the
Federal awarding agenoy or pass-
through entity designates as sensitive
or the non-Federal entity conaiders
sensitive consistent with applfcable
Federal, state, local, and trlhallaws re-
garding privacy and obl1gations of con-
fidentiality.
[78 FR 78608, Dec. 26. 2013. as amended at 79
FR 76863,Deo. 19, 2014]

§.200.304 Bonds.

The Federal awarding agenoy may in-
elude a provision on bonding, insur-
ance. or both in the following cir-
oumstances:
(a) Where the Federal Government

guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agenoy, at its disore-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the non-Federal
entity are not deemed adequate to pro-
teot the interest of the Federal Govern-
ment.
(b) The Federal awarding agency may

require adequate fidelity bond coverage
where the non-Federal entity laoks sur-
fioient coverage to proteot the Federal
Government's interest.
(c) Where bonds are required in the

situations described above, the bonds
must be obtained from companies hold-
fug cert1f1oates of authority as aooept-
able sureties, as presoribed in 31 CFR
Part 223, "Surety Oompanies Doing
Business with the United States."

§.200.805 Payment.
(a) For states, payments are gov-

erned by Treasury-State CMIA' agree-
ments and default prooedures oodified
at 31 CFR Part 205 "Rules and Prooe-
dures for Effioient Federal-State Funds
Transfers" and TFM 4A--2000Overall
Disbursing Rules for All Federal Agen-
cies,

§200.305

(b) For non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the transfer of funds from the United
States Treasury or the pass-through
entity and the disbursement by the
non-Federal entity whether the pay-
ment ts made by eleotronic funds
transfer, or Issuance or redemption of
checks, warrants, or payment by other
means. See also §200.302 Finanoial
management paragraph (b)(6). Except
as noted elsewhere in this part, Federal
agenoies must require reoipients to use
only OMB-ap1>roved standard govern-
mentwide information oollection re-
quests to request payment.

(1) The .non-Federal entity must be
paid in advance, provided it maintains
or demonstrates the wfllmgnesa to
maintain both wrItten procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the non-Federal entity, and flnan-
cial management systems that meat
the standards for fund control and ac-
oountabnttv as established in this part.
Advanoe payments to a non-Federal en-
tity must be limited to the minimum
amounte needed and be timed to be in
accordance with the actual, immediate
cash requirements of the non-Federal
entity in oarrying out the purpose of
the approved program or projeot. The
timing and amount of advance pay-
ments must be as olose as is adminis-
tratively feasible to the actual dis-
bursements by the non-Federal entity
for direot program or prolect oosts and
the proportionate share of any allow-
able indireot costa, The non-Federal
entity must make timely payment to
contraotorB in accordance with the
contract provisions.
(2) Whenever possible, advance pay-

ments must be consolidated to oover
anticipated cash needs for al1 Federal
awards made by the Federal awarding
agency to the recipient.
(i) Advanoe payment meohanisms in-

clude, but are not limited to, Treasury
oheck and eleotronio funds transfer and
must comply with applicable guidance
in 31 CFR part 208.
(11)Non-Federal entities must be au-

thorized to submit requests for advance
payments and reimbursements at least
monthly when eleotronio fund transfers
are not used, and as often as they like
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when electronic transfers are used, in
accordance with the provisions of the
Eleotronio Fund Transfer Act (15
U.S.C. 1693-1693r).
(3) Reimbursement is the preferred

method when the requirements in para-
graph (b) cannot be met, when the Fed-
eral awarding agenoy sets a speoific
oondition per §200.207 Speoifio condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
This method may be used on any Fed-
eral award for oonstruotion, or if the
major portion of the constructdon
projeot is accompl1Bhed through pri-
vate market financing or Federal
loans, and the Federal award con-
stitutes a minor portion of the projeot.
When the reimbursement method is
used, the Federal awarding agency or
pass-through entity must make pay-
ment within 30 calendar days after re-
ceipt of the billing, unless the Federal
awarding agency or pass-through enti-
ty reasonably believes the request to
be improper.
(4) If the non-Federal entity cannot

meet the criteria for advance payments
and the Federal awarding agency or
pass-through entity has determined
that reimbursement Is not feasible be-
cause the non-Federal entity laoks suf-
ficient working capital, the Federal
awarding agenoy or pass-through enti-
ty may provide cash on a working cap-
ital advance basis. Under this proce-
dure, the Federal awarding agency or
pass-through entity muet advance cash
payments to the non-Federal entity to
cover its estimated disbursement needs
for an initial period generally geared
to the non-Federal entity's disbursing
cycle. There~fter, the Federal award-
ing agency or pass-through entity must
reimburse the non-Federal entity for
its actual cash disbursements. Use of
the working capital advance method of
payment requires that the pass-
through entity provide timely advance
payments to any subrecipienta in order
to meet the subrectptenti'a actual (lash
disburllements. The working oapital ad-
vance method of payment must not be
used by the pass-through entity if the
reason for using this method is the un-
willingness or inability of the pass-
through entity to provide timely ad-
vance payments to the eubrecipient to

2 CFRCh. II (1-1-15 Edition)

meet the subreotpienb'a aotual cash dis-
bursements.
(5) Use of resources before requesting

cash advance payments. To the extent
available, the non-Federal entity must
disburse funds available from program
income (inoluding repayments to a re-
volving fund), rebates, refunds, con-
tract settlements, audit recoveries, and
interest earned on such funds before re-
questing additional cash payments.
(6) Unlsss otherwise required by Fed-

eral statutes, payments for allowa.ble
costs by non-Federal entities must not
be withheld at any time during '~he pe-
riod of performance unless the oondi-
tions of §§200.207Speoific oonditions,
Subpart D-Post Federal Award Re-
quirements of this part, 200.33B Rem-
edies for Nonoomplianoe, or one or
more of the following applies:
(1) The non-Federal entity has failed

to oomply with the projeot objeotives,
Federal statutes, regulations, or the
terms and oonditions of the Federal
award.
(ii) The non-Federal entity is delin-

quent in a debt to the United Sta.tes as
defined in OMB Guidanoe A-129, "Poli-
cies for Federal Oredit Programs and
Non-Tax Reoeivables." Under such con-
ditdons, the Federal awarding agenoy
or pass-through entity may, upon rea-
sonable notice, inform the non-Federal
entity that payments must not be
made for obligations incurred after a
speoified date until the conditions are
oorrected or the indebtedness to the
Federal Government is liquidated.
(iii) A payment withheld for failure

to comply with Federal award condi-
tions, but without suspension of the
Federal award, must be released to the
non-Federal entity upon subsequent
compliance. When a Federal award is
suspended, payment adjustments will
be made in accordance with §200.342Ef-
feots of suspension and termination.
(iv) A payment must not be made to

a non-Federal entity for amounts that
are withheld by the non-Federal entity
from payment to oontractors to assure
eattsfactorv completion of work. A
payment must be made when the 'non-
Federal entity actually disburses the
withheld funds to the oontractors or to
esorow accounts eatabl1shed to assure
satisfaotory completnon of work.
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(7) Standards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows.

(1) The Federal awarding agenoy and
pass-through entity must not require
separate qepo.sitory accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
depositories for funds provided to the
non-Federal entity. However, the non-
Federal entity must be able to. account
for the receipt, obligation and expendi-
ture of funds.

(11) Advance payments or Federal
funds must be deposited and main-
tained in insured aooounts whenever
possible.
(8) The non-Federal entity must

maintain advance payments of Federal
awards in Intereet-bearmg accounts,
unless the following apply.
(I) The non-Federal entity reoeives

less than $120,000 in Federal awards per
year.
(11) The best reasonably avaflable in-

terest-bearing aocoun t would not be ex-
pected to earn interest in excess of $500
per year on Federal cash balances.
(iii) The depositery would require an

average or minimum balance so. high
that it would net be feasible within the
expeoted Federal l!-ndnon-Federal cash
resources.
(iv) A foreign government or banking

system prohibits or precludes interest
bearing accounts.
(9) Interest earnedameunts up to $500

per year may be retained by the non-
Federal entity for administrative ex-
pense. Any additional interest earned
on Federal advanoe payments depesited
in Intereat-bearing accounts must be
remitted annually to the Department
of Health and Human Services Pay-
ment Management System (PMS)
through an electronic medium using ei-
ther Automated Clearing Houee (ACH)
network or a Fedwlre Funde Service
payment. Remittances must include
pertinent information of the payee and
nature or payment in the memo area
(o!tenreferred to as "addenda records"
by Finanoial Institutions) as that will
assist in the timely posting of inter-
ested earned on federal funds. Perti-
nent detailB include the Payee Account
Number (PAN) if the payment origi-
nated from PMS, or Agency Intorma-

5200.306

tion if the payment originated from
ASAP, NSF or another federal agency
payment system. The remittance muet
be submitted as fellows:
(I) Fer ACHReturns:

Routing Number: 051036706
Aooount number: 803000
Bank NlUlle and Location: Credit Gateway--
AOH Receiver St. Paul, MN

(ii) Fer Fedwire Returns*:
Ro.uting Number: 0210300(}l
Aooount number: 75010501
Bank Name and Looation: Federal Reserve
Bank Treas NYC/Funds TraMfar Division
NewYork,NY

(. Please Dote organi~atlon Initiating pay-
ment Is likely to. Incur a oharge from YOill'
Finanolal Institution fer tbls type of pay-
ment)

(111) For International AOHReturns;
Beneficiary Account: Federal Reserve Bank
or New YorkllTS (FRBNYIITS)

Bank: Cltibank N.A. (New Yerk)
SWift Code: CITIUS33
Account Number: 86838868
Bank Address: 388 Greenwloh Street, New
Yo.rk, NY 10013 USA

Payment Details (Line 70): Agenoy
Name (abbreviated when possible) and ALO
Agenoy POO: Michelle Haney, (301) 492-5065

(iv) For recipients that do not have
electronic remittanoe capability,
please make cheok** payable to: "The
Department of Health and Human
Servioes."
Mail Cheok to Treasury approved lookbox:

HHS Program Support, Center. P.O. Box
630231,Atlanta, GA 30353-ll231

(*. Please allow 4--6weeks for prOOBSSIngof a
payment by check to be applied to the appro-
priate PMS aocount)

(v) Any additienal information/in-
struotions may be found on the PMS
Web site at http://www.dpm.psc.govl.

[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 76388,Deo. 19.2014]

§.200.306 Cost shQring or matcbing,
(a) Under Federal research proposals,

voluntary committed cost sharing is
not expeoted. It cannot be used as a
faoter during the merit review of appli-
cations or proposals, but may be con-
Bidered if it is both in accordance with
Federal awarding agenoy regulations
and specified in a notdee of funding op-
portunity. Oriteria fer constdertng vel-
untary oommitted oost sharing and
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any other program policy factors that
may be used to determine who may re-
ceive a Federal award must be explic-
itly desoribed in the notioe of funding
opportunity. See also §§200.414Indirect
(F&A) costs, 200.203Notioes of funding
opportunities, and Appendix I to Part
200-Full Text of Notice of Funding Op-
portunity.
(b) For all Federal awards, any

shared costs or matching funds and all
contributions, including cash and third
party in-kind contributions, must be
accepted as part of the non-Federal en-
tity's oost sharing or matching when
such contributions meet all of the fol-
lowing criteria:
(1) Axe verifiable from the non-Fed-

eral entity's records;
(2) Axe not included as oontributions

for any other Federal award;
(3) Are necessary and reasonable for

aocomplishment of projeot or program
objeotives;
(4) Are allowable under Subpart E-

Cost Prinoiples of this part;
(5) Axe not paid by the Federal Gov-

ernment under another Federal award,
except where the Federal statute au-
thorizing a program speoifioally pro-
vides that Federal fundB made avail-
able for such program can be applied to
matohing or cost sharing requirements
of other Federal programs;
(6) Axe provided for in the approved

budget when required by the Federal
awarding agency; and
(7) Oonform to other provisions of

this part, as applicable.
(c) Unrecovered indirect costs, in-

cluding indireot costs on cost sharing
or matching may be included as part of
cost sharing or matching' only with the
prior approval of the Federal awarding
agency. Unreoovered indirect cost
means the difference between the
amount oharged to the Federal award
and the amount which could have been
charged to the Federal award under the
non-Federal entity's approved nego-
tiated indirect cost rate.
(d) Values for non-Federal entity

contributions of services and property
must be established in accordance with
the cost principles in Subpart E-Oost
Principles. If a Federal awarding agen-
cy authorizes the non-Federal entity to
donate buildings or land for construc-
tion/facilities acquisition projects or

2 CFR Ch. II (H-15 Edition)

long-term use, the value of the donated
property for cost sharing 01' matching
must be the lesser of paragraphs (d)(1)
or (2) of this section.
(1) The value of the remaining life of

the property recorded in the non-Fed-
eral entity's aocounting records at the
time of donation.
(2) The current fair market value.

However, when there is sufficient jus-
tification, the }l'ederal awarding agen-
cy may approve the use of the current
fair market value of the donated prop-
erty, even if 1t exceeds the value de-
scribed in (1) above at the time of dona-
tion.
(e) Volunteer services furnished by

third-party professional and technical
personnel, consultanta, and other
skilled and unskilled labor may be
counted as cost sharing or matching if
the service is an integral and necessary
part of an approved project or program.
Rates for third-party volunteer serv-
ices must be consistent with those paid
for similar work by the non-Federal en-
tity. In those instances in which the
required skills are not found in the
non-Federa; entity, rates must be con-
sistent with those paid for similar
work in the labor market in whioh the
non-Federal entity competes for the
kinO. of services involved. In either
case, paid fringe benefits that are rea-
sonable, necessary, allocable, and oth-
erwise allowable may be included in
the valuation.
(f) When. a third-party organization

furnishes the services of an employee,
these services must be valued at the
employee's regular rate of pay plus an
amount of fringe benefits that 1s rea-
sonable, necessary, allocable, and oth-
erwise allowable, and indirect costs at
either the third-party organization's
approved federally negotiated indirect
cost rate or, a rate in accordance with
§200.414 Indirect (F&A) COBts, para-
graph (d), provided these services em-
ploy the same skill(s) for which the
employee is nonnally paid. Where do-
nated services are treated as tndirect
oosts, indirect cost rates will separate
the value of the donated services so
that reimbursement for the donated
services will not be made.
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(g) Donated property from third par-
ties may include such items all equip-
ment, office supplies, laboratory sup-
plies, or workshop and classroom sup-
plies. Value assessed to donated prop-
erty included in the cost sharing or
matching share must not exceed the
fair market value of the property at
the time Ofthe donation.

(h) The method used for determining
cost sharing or matching for third-
party-donated equipment, buildings
and land for which title passes to the
non-Federal entity may differ accord-
ing to the purpose of the Federa.l
award, if paragraph (h)(l) or (2) of this
section applies.

(1) If the purpose of the Federa.l
award is to aesiat the non-Federal enti-
ty in the acqutsitdon of equipment,
bu1ldings or land, the aggregate value
of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose of the Federal
award is to support activities that re-
quire the use of equipment, buildings
or land, normally only deprectatnon
charges for equipment and buildings
may be made. However, the fair market
value of equipment or other capital as-
sets and fair rental charges for land
may be allowed, provided that the Fed-
eral awarding agenoy has approved the
charges. See also §200;420 Consider-
ations for selected items of cost.

(i) The value of donated property
must be determined in aeoordance with
the usual accounting pclictes of the
Don-Federal entity, with the following
qualifications:

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the non-Federal entity as establiBhed
by an independent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a respon-
sible official or the non-Federal entity
as required by the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970, as amended,
(42 U.S.C. 4601-4665) (Uniform Act) ex-
cept as provided in the Implementmg
regulations at 49OFR part 24.

(2) The value of donated equipment
must not exceed the fair market value
of equipment of the aame age and con-
dition at the time of donation.

§200.307

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facUities tn a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed its fair rental value.

(j) For third-party in-kind contrfbu-
tdons, the fair market value of goods
and services must be documented and
to the extent feasible supported by the
same methods used internaUy by the
non-Federal entIty.

(k) For IHEs, see also OMB memo-
randum M-{)1-{)6, dated January 6, 2001,
Clarification of OMB A-21 Treatment
of Voluntary Uncommitted Cost Shar-
ing and Tuition Remission 001:1ts.
[76 FR 76608, Dec. 26, 2013, as amended at 79
FR 75003,Dec. 19, 2014]

§200.307 Program income.
(a) General. Non-Federal entities are

encouraged to earn income to defray
program coste where appropriate.

(b) Cost or generating program income.
If authorized by Federal regulations or
the Federal award, costs incidental to
the generation of program income may
be deducted from gross income to de-
termine program income, provided
these oosts have not been charged to
the Federal award.
(0) Governmental revenues. Taxes, spe-

cial assessments, levies, fines, and
other such revenues raised by a non-
Federal entity are not program income
unless the revenues are speoifically
identified in the Federal award or Fed-
eral awarding agenoy regulations as
program income.

(d) Property. Proceeds from the sale
of real property, equipment, or supplies
are not program income; such proceeds
will be handled in accordance with the
requirements of Subpart D-Post Fed-
eral Award Requirements of this part,
Property Standards §§200.811 Real prop-
erty, 200.818 Equipment, and 200.814
Supplies, or as specfftcally identified in
Federal statutes, regulations, or the
terms and oonditions of the Federal
award.

(e) Use of program income. If the Fed-
eral awarding agency does not specify
in its regulations or the terms and oon-
ditions of the Federal award, or give
prior approval for how program income
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is to be used, paragraph (e)(1) of this
seotion must apply. For Federal awards
made to IHEs and nonprofit research
institutions, if the Federal awarding
agency does not speoify in its regula-
tions or the terms and conditione of
the Federal award how program Income
is to be used, paragraph (e)(2) of this
seotion must apply. In speoifYing alter-
natives to paragraphs (e)(1) and (2) of
this seobton, the Federal awarding
agency may distinguish between in-
come earned by the reoipient and in-
come earned by subreotptente and be-
tween the sources, kinds, or amounts
of Income. When the Federal awarding
agency authorizes the approaohes in
paragraphs (e)(2) and (3) of this seotion,
program income in excess of any
amounts speCified must also be de-
ducted from expenditures.

(1) Deduction. Ordinarily program in-
come must be deducted from total al-
lowable costs to determine the net al-
lowable oosts. Program income must be
used for current costs unless the Fed-
eral awarding agency authorizes other-
wise. Program income that the non-
Federal entity did not anticipate at the
time of the Federal award must be used
to reduoe the Federal award and non-
Federal entity oontrtbuttons rather
than to increase the funds oommitted
to the project.

(2) Addition. With prior approval of
the Federal awarding agenoy (except
for IHEs and nonprofit research insti-
tutions, as described in paragraph (e) of
this section) program Income may be
added to the Federal award by the Fed-
eral agenoy and the non-Federal enti-
ty. The program income must be used
for the purposes and under the condi-
tions of the Federal award,

(3) Cost sharing or matching. With
prior approv:al of the Federal awarding
agency, program income may be used
to meet the cost sharing or matching
requireinent of the Federal award. The
amount of the Federal award remains
the same ..
(f) Income after the period of perform-

ance. There are no Federal require-
ments governing the disposition of in-
come earned arter the end of the period
of performance for the Federal award,
unless the Federal awarding agency
regulations 01' the terms and condi-
tions of the Federal award provide oth-

2 CFRCh. II (1-1-15 Edition)

erwise. The Federal awarding agenoy
may negotiate agreements with reoipt-
ents regarding appropriate uses of in-
come earned after the period of per-
formance as part of the grant closeout
process. See also § 200.343 Oloseout.

(g) Unless the Federal statute, regu-
lations, or terms and oonditions for the
Federal award provide otherwise, the
non-Federal entity has no obligation to
the Federal awarding agency with re-
speot to program income earned from
license fees and royalties for copy-
rIghted material, patents, patent appli-
oatdons, trademarka, and inventions
made under a Federal award to which
37 CFR part 401, "Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awards, Contracts and Ooopera-
tive Agreements" is applicable.
[78 FR 78608, Dec. 26, 2013, all amended at 79
FR 75884,Dec. 19, 2014J

§200..808 Revision of budget and pro-
gram plans.

(a) The approved budget for the Fed-
eral award summarizes the financial
aspeots of the proieot or program as ap-
proved during the Federal award proc-
eSB.It may include either the Federal
and non-Federal share (see §200.43 Fed-
eral share) or only the Federal share,
depending upon Federal awarding agen-
oy requirements. It must be related to
performance for program evaluation
purposes whenever appropriate.

(b) Reoipients are required to report
deviations from budget or projeot scope
or objeotive, and request prior approv-
als from Federal awarding agencies for
budget and program plan revisions, in
accordance with thie sectdon,

(c) For non-construotion Federal
awards, reoipients must request prior
approvals from Federal awarding agen-
eies for one or more of the following
program or budget-related reasons:

(1) Change in the scope or the obfeo-
tive of the project or program (even if
there is no assooiated budget revision
requiring prior written approval).

(2) Ohange in a key person speoified
in the application 01' the Federal
award.

(3) The disengagement from the
project for more than three months, or
a 25 percent reduotion in time devoted
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to the projeot, by the approved projeot
direotor or prlncipal inveatlgator.

(4) The Inclusion, unless waived by
the Federal awarding agency, of coste
that require prior approval in accord-
anoe with Subpart E-Cost Prinoiples
of this part 01' 45 OFR part 75 Appendix
IX, "Prinoiples for Determining Costs
Applicable to Researoh and Develop-
ment under Awards and Contraots with
Hospitals," or 48 OFR part 31, "Oon-
tract Cost Prlnciples and Procedures,"
as applioable.

(6) The transfer of funds budgeted for
partioipant support oosts as defined in
§200,75 Partioipant support costs to
other oategories of expense.

(6) Unless desoribed in the applfca-
tion and funded in the approved Fed-
eral awards, the subawarding, transfer-
ring or oontracting out of any work
under a Federal award, in·oluding fixed
amount subawards as :desoribed in
§200.332Fixed amount subawards, This
provision does not apply to the acquisi-
tion of supplies, material. equipment
01' general support servtoes.

(7) Ohang'es in the approved cost-
sharing or matching provided by the
non-Federal entity. No other prior ap-
proval requirements for specific items
may be impoaed unless an exception
has been approved by OMB. See also
§§200.102Exceptions. and 200.407Prior
written approval (prior approval).

(6) The need arises for additional
Federal funds to complete the project,

(d) Exoept for requirements listed in
paragraph (0)(1) of this section, the
Federal awarding agenoy is authorized,
at its option, to waive prior written ap-
provals required by paragraph (c) this
seotion. Suoh waivers may Include au-
thorizing recipients to do anyone or
more of the following:

(1) Incur project costs 90 calendar
days before the Federal awarding agen-
cy makes the Federal award. Expenses
more than 90 calendar days pre-award
require prior approval of the Federal
awarding agency. All costs Incurred be-
fore the Federal awarding agency
makes the Federal award are at the re-
oiptenb's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such ooste if for any reason
the reoipient does not receive a Federal
award or if the Federal award is less
than antnctpated and inadequate to

§200.308

oover such costs). See also §200.458Pre-
award oosts.

(2) Initiate a one-time extension of
the pertod of performance by up to 12
months unless one or more of the con-
ditions outlined in paragraphs (d)(2)(i)
through (11i)of this section apply. For
one-time extensions, the recipient
must notify the Federal awarding
agency in writing with the supporting
reasons and revised period of perform-
anoe at least 10 calendar days before
the end of the period of performanoe
speoified in the Federal award," This
one-time extenalonmay not be exer-
cised merely for the purpose of using
unobligated balances. Extensions re-
quire explicit prior Federal awarding
agenoy approval when:

(1) The terms and conditions of the
Federal award prohibit the extension.

(11)The extension requires additional
Federal funds. .

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding
agenoy provides otherwise in the Fed-
eral award or in the Federal awarding
agency's regulations, the prior ap-
proval requirements described inpara-
graph (d) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (d)(2) ap-
plies.

(e) The Federal awarding agency
may, at its option. restrict the transfer
of funds among direct cost oategories
or programs, functions and aotivities
for l!'ederal awards in whioh the Fed-
eral share of the projeot exceeds the
Simplified Aoquisition Threshold and
the cumulative amount of such trans-
fers exoeeds or is expected to exceed 10
percent of the total budget as last ap-
proved by the Federal awarding agen-
oy. The Federal awarding agenoy can-
not permit a transfer that would cause
any Federal appropriation to be used
for purposes other than those eon-
sistent with the appropriation.

(f) All other changes to non-construe-
tion budgets, except for the ohanges de-
scribed in paragraph (0) of this section,
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do not require prior approval (see also
§200.407 Prior written approval (prior
approval».
(g) For oonstruction Federal awar~s,

the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (g)(l), (2), or
(3) of this section applies.
(1) The revision results from changes

in the scope or tlfe objeotive of the
projeot or program.
(2) The need arises for additional

Federal funds to complete the projeot.
(8) A revision is desired which In-

volves specific oosts for whioh prior
written approval requirements may be
imposed oonsistent with applicable
OMB oost prinoiples listed in Subpart
E-Oost Prinoiples of this part.
(4) No other prior approva! require-

ments for budget revisions may be im-
posed unless an exoeption has been ap-
proved by OMB.
(5) When a Federal awarding agency

makes a Federal award that provides
support for oonstruotion and non-con-
struction work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
awarding agenoy before making any
fund or budget transfers between the
two types of work supported.
(h) When requesting approval for

budget revisions, the reoipient must
use the SlUDeformat for budget infor-
mation that was used in the applioa-
tion unless the Federal awarding agen-
oy i~dicates a letter of request suffioes.
(1) Within 80 calendar days from the

date of reoeipt of the request for budg-
et revisions, the Federal awarding
agenoy must review the request and
notify the reoipient whether the budget
reviatons have been approved. If the re-
vision is still under consideration at
the end of 80 calendar days, the Fedeml
awarding agency must inform the re-
cipient in wrlting of the date when the
reoipient may expect the deoision.
[78FR 76608,Dec. 26, 2013,as amendedat 79
FR 75884,Dec. 19,2014]

§200.309 Period of perfol"Jllance.
A non-Federal entity may charge to

the Federal award only allowable coste
incurred during the period of perform-
ance (exoept as described in §200.461
Publioation and printing oosts) and

2 CFRen, II (1-1-15 Edition)

any costs incurred before the Federal
awarding agency or pass-through enti-
ty made the Federal award that were
authorized by the Federal awarding
agency or pass-through entlty.
[78 FR 78608, nee, 26, 2013, as amendedat 79
FR 75884,Dec. 19,2014)

PROPERTY STANDARDS

§200.810 Insurance coverage.
The non-Federal entity must, at II

minimum, provide the equivalent in-
surance coverage for real property and
equipment acquired or improved with
Federal flinds as provided to property
owned by the non-Federal entity. Fed-
emIly-owned property need not be in-
sured unless required by the terms and
oonditions of the Federal award.

§200.811 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired or im-
proved under a Federal award will vest
upon aoquisition in the non-Federal en-
tity.
(b) Use. Except as otherwise provided

by Federal statutes or by the Federal
awarding agency, real property will be
used for the originally authorized pur-
pose as long as needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
its title or other interests.

(0) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the non-Federal enti-
ty must obtain disposition instructions
from the Federal awarding agenoy or
pass-through entity. The -tnstruotions
must provide for one of the following
0.1 ternatives:
(1) Retain title after compsnsatdng

the Federal awarding agenoy. The
amount paid to the Federal awarding
agenoy will be computed by applying
the Federal awarding agency's peroent-
age of partioipation In the cost of the
original purchase (and costs of any im-
provements) to the fair market value
of the property. However, 1n those situ-
ations where the non-Federal entity is
disposing of real property acquired or
improved with a Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the disposttdon may be
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used as an offset to the cost of the re-
placement property.

(2) Sell the property and compensate
the Federal awarding agency. The
amount due to the Federal awarding
agency will be calculated by applying
the Federal awarding agency's percent-
age of participatdon in the cost of the
original purchase (and cost of any im-
provements) to the proceeds of the sale
after deduotion of any actual and rea-
sonable selliilg and fixing-up expenses.
If the Federal award has' not been
closed out. the net proceeds from sale
may be offset against the original cost
of the property. When the non-Federal
entity Is dlreoted to sell property. sales
procedures must be followed that pro-
vide for oompetltion to the extent
practicable and result in the highest
possible return.

(3) Transfer title to the Federal
awarding agenoy or to a third party
designated/apprcved by the Federal
awarding agency. The non-Federal en-
tity is entitled to be, paid an amount
oalculated by applying the non-Federal
entity's percentage of partiCipation in
the purchase of the real property (and
cost of any improvements) to the cur-
rent fair market value of the property.
[78 FR 78608. Dec. 26. 2013. all amended at 79
FR 76884, Dec. 19. 2014]

§200.312 Federally-owned and exempt
property.

(a) Title to federally-owned property
remains vested in the Federal Govern-
ment. The non-Federal entity must
submit annually an inventory listing of
federally-owned property in its custody
to the Federal awarding agency. Upon
oompletion of the Federal award or
when the property is no longer needed,
the non-Federal entity must report the
property to the Federal awarding agen-
oy for further Federal agency utiliza-
tion.

(b) If the Federal awarding agency
has no further need for the property. it
must declare the property excess and
report it for disposal to the appropriate
Federal disposal authority, unless the
Federal awarding agency has statutory
authority to dispose of the property by
alternative methods (e.g., the author-
ity provided by the Federal Technology
Transfer Aot (15 U.S.C. 3710 (i) to do-
nate research equipment to edu-

§200.313

oational and non-proftt organizations
in accordance with Executive Order
12999. "Educational Teohnology: Ensur-
ing Opportunity for All Children in the
Next Century. "). The Federal awarding
agenoy must issue appropriate instruc-
tions to the non-Federal entity.

(c) Exempt federally-owned property
means property acquired under a Fed-
eral award where the Federal awarding
agency has chosen to vest title to the
property to the non-Federal entity
without further obligation to the Fed-
eral Government. based upon the ex-
plioit terms and 'conditions of the Fed-
eral award. The Federal awarding agen-
cy may exercise this option when stat-
utory authority exiats, Absent statu-
tory authority and specifio terms and
conditions of the Federal award, title
to exempt federally-owned property ac-
quired under the Federal award re-
mains with the Federal Government.
[78 FR 78608. Dec. 26. 2013, all amended at 79
FR 75864.Dec. 19, 2014]

§200.919 Equipment.
See also §200.439 Equipment and

other capital expenditures.
(a) Title. Subjeot to the oblfga.tions

and oonditions set forth in this section.
title to equipment acquired under a
Federal award will vest upon acqutst-
tion in the non-Federal entity. Unless
a statute specifidally authorizes the
Federal agency to vest title in the non-
Federal entity without further obliga-
tion to the Federal Government. and
the Federal agency elects to do so. the
title must be a conditional title. Title
must vest in the non-Federal entity
subject to the following conditions:

(1) Use the equipment for the author-
ized purposes of the projeot during the
period of performance, or until the
property is no longer needed for the
purposes of the project.

(2) Not encumber the property with-
out approval of the Federal awarding
agency or pass-through entity.

(3) Use and dispose of the property in
accordance with paragraphs (b), (c) and
(e) of this section.

(b) A state must use, manage and dis-
pose of equipment acquired under a
Federal award by the state in accord-
ance with state laws and procedures.
Other non-Federal entities must follow
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paragraphs (0) through (e) of this sec-
tion.

(c) Use. (1) Equipment must be used
by the non-Federal entity in the pro-
gram or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity musf not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer needed for the
original program or project, the equip-
ment may be used in other activities
supported by the Federal awarding
agency, in the following order of pri-
ority:

(1) Aotivities under a Federal award
from the Federal awarding agenoy
whioh funded the original program or
projeot, then

(ii) Activities under Federal awardB
from other Federal awarding agencies.
This includes consolidated equipment
for information teohnology BYBtems.

(2) During the time that equipment is
used on the project or program for
which it was aoquired, the non-Federal
entity must also make equipment
available for use on other projeots or
programs currently or previously sup-
ported by the Federal Government,
provided that such use will not inter-
fere with the work on the projects or
program for which it was originally ac-
quired. First preferenoe for other use
must be given to other programs or
projeots supported by Federal awarding
agency that financed the equipment
and second preference must be given to
programs or projects under Federal
awards from other Federal awarding
agencies. Use for non-federally-funded
programs or projects is also permis-
sible. User fees should be considered if
appropriate.

(3) Notwithstanding the encourage-
ment in §200.307 Program inoome to
earn program income, the non-Federal
entity must not use equipment ao-
quired with the Federal award to pro-
vide servioes for a fee that is less than
private' oompanies charge for equiva-
lent servtoes unless speoifically author-
ized by Federal statute for as long as
the Federal Government retainB an in-
terest in the equipment.

(4) When acquiring replacement
aqutpment, the non-Federal entity may

2 CFRCh. II (H-15 Edition)

use the equipment to be replaced as a
trade-in or sell the property and use
the proceeds to offset the cost of the
replacement property.

(d) Management requirements. Prooe-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part under a
Federal award, until displlBition takes
place will, as a minimum, meet the fol-
lowing requirements:
(1) Property reoords must be main-

tained that include a desoriptdon of the
property, a serial number or other
Identifioation number, the source of
funding for the property (including the
FAIN), who holds title, the acqutsttdon
date, andoost of the property, percent-
age of Federal partioipation in the
projeot costs for the Federal award
under which the property was acquired,
the looation, use and condition of the
property, and any ultimate disposition
data including the date or disposal and
sale prioe or the property.

(2) A physical inventory or the prop-
erty must be taken and the results reo-
onoiled with the property records at
least onoe every two. years.

(3) A control system must be devel-
oped to. ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
must be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good oondition.

(5) If the non-Pederal entity is au-
thorized or required to. sell the prop-
erty, proper sales procedures must be
established to ensure the highest PDS-

sible return.
(e) Disposition. When orrgfna) Dr re-

placement equipment acquired under a
Federal award is no longer needed for
the original projeot or program or for
other activities currently Drprevioualy
supported by a Federal awarding agen-
oy" except as otherwise provided in
Federal statutes, regulations. or Fed-
eral awarding agency diapollition in-
atructions, the non-Federal entity
must request disposition instructions
from the Federal awarding agency if
required by the terms and condibions of
the Federal award. Dfsposibion of the
equipment will be made as follDWS,in
accordance with Federal awarding
agency dispoaltdon Instructtons:
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(1) Items of equipment with a current
per unit fair market value of $5,000 01'
less may be retained, sold or otherwise
dispoeed of with no further obligation
to the Federal awarding agenoy.
(2) Exoept as provided in §200.312 Fed-

erallv-owned and exempt property,
paragraph (b), or if the Federal award-
ing agency fails to provide requested
disposition instructions w)thin 120
days, items of equipment with a our-
rent per-unit fair-market value in ex-
oess of $5,000 may be retained by the
non-Federal entity or Bold.The Federal
awarding agency is entitled to an
amount oaloulated by multiplying the
current market value or prooeeds from
sale by the Federal awarding agenoy's
peroentage of partioipation in the coat
of the original purohase. If the equip-
ment is sold, the Federal awarding
agency may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share $500 or ten percent of the
proceeds, whiohever is less, for its sell-
ing andhandl1ng expenses.
(3) The non-Federal entity may

transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases. the non-Federal entity must be
entitled to oompensatlon for Its attrib-
utable percentage of the current fair
market value of the property.
(4) In oases where a non-Federal enti-

ty fails to take appropriate disposition
aotions, the Federal awarding agenoy
may direot the non-Federal entity to
take disposition aotions.
['18 FR 78608, Dec. 26. 2013, as amended at 79
FR 750B4,Dec. 19, 2014]

§200.314 Supplies.
See also §200.453 Materials and sup-

plies costs, including costa of com-
puting devices,
(a) Title to supplies will vest in the

non-Federal entity upon aoquisition. If
there is a residuallnventory of unused
supplies exoeeding $5,000 in total aggre-
gate value upon termination or com-
pletion of the projeot or program and
the supplies are not needed for any
other Federal award, the non-Federal
entity must retain the supplies for use
on other activities or sell them, but
must, in either case, compensate tbe
Federal Government for its share. The
amount of oompensation must be com-

§200.315

puted in the same manner as for equip-
ment. See §2oo.313 Equipment, para-
graph (e)(2) for the calculation method-
ology.
(b) As long as the Federal Govern-

ment retains an interest in the sup-
plies; the non-Federal entity must not
use supplies acquired under a. Federal
award to provide services to other or-
ganizations for a fee that is less than
private companies charge for equiva-
lent services, unless speoifioally au-
thorized by Federal statute.

§200.315 Intangible property.
(a) Title to intangible property (see

§200.59 Intangible property) acquired
under a Federal award vests upon ao-
quisition in the non-Federal entity.
The non-Federal entity must use tbat
property for the originally-authorized
purpose, and must not encumber tl1e
property without approval of the Fed-
eral awarding agency. When no longer
needed for the originally authorized
purpose, drspoertion of the intangible
property must oocur in accordance
with the provisions in §200.313 Equip-
ment paragraph (e).
(b) The non-Federal entity may copy-

right any work that is subject to oOPY-
right and was developed, or for whioh
ownership was acquired, under a Fed-
eral award. The Federal awarding agen-
oy reserves a royalty-free, nonexclu-
sive and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.
(0) The non-Federal entity Is subject

to applioable regulations governing
patents and inventions, including gov-
ernmentwide regulatdons issued by the
Department of Oommerce at 37 OFR
Part 401, "Rights to Inventions Made
by Nonprofit Organizations and Small
Business Firms Under Government
Awards, Oontraots and Oooperative
Agreements. II

(d) The Federal Governmsnt has the
right to:

(1) Obtain, reproduce, publish. or oth-
erwise use the data produced under a
Federal award; and
(2) Authorize others to receive, repro-

duoe, publish, 01' otherwise use such
data for Federal purposes.
(e) Freedom of Information Act

(FOIA).
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(1) In response to a Freedom of Infor-
mation Aot (FOIA) request for research
data relating to published research
findings produoed under a Federal
award that were used by the Federal
Government in developing an agenoy
aotion that bas the foroe and effeot of
law, the Federal awarding agenoy must
request, and the non-Federal entity
must provide, within a reasonable
time, the researoh data so that they
can be made available to the publio
through the prooedures established
under the FOIA. If the Federal award-
ing agenoy obtains the researoh data
solely in response to a FOIA request,
the Federal awarding agenoy may
oharge the requester a reasonable fee
equaling the full Incremental cost of
obtaining the research data. This fee
should reflect costs inourred by the
Federal agenoy and the non-Federal en-
tity. This fee is in addition to any fees
the Federal awarding agenoy may as-
sess under the FOIA (5 U.S.C.
552(a)(4)(A».

(2) Published research findings means
when:

(i) Researoh findings are published in
a peer-reviewed SCientific or teohnioal
journal; or

(11)A Federal agenoy publioly and of-
fioially oites the researoh findings in
support of an agenoy aotion that has
the foroe and effeot of law. "Used by
the Federal Government in developing
an agency aotion that has the foroe and
effect of law" is defined as when an
agenoy publioly and Offioially cites the
research findings in support of an agen-
oy action that has the force and effect
of law.

(3) Research data means the reoorded
faotual material commonlv accepted in
the soientific oommunity as necessary
to validate research findings, but not
any of the following: preliminary anal-
yses, drafts of soientific papers, plans
for future research, peer reviews, or
oommunioations with colleagues. This
"recorded" material excludes physioal
obfeots (e.g., laboratory samples). Re-
search data also do not Include:

(i) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researoher until they
are published, or similar information
whioh ts protected under law; and

2 CFR Ch. II (1-1-15 EdlHon)

(11) Personnel and medical informa-
tion and aimilar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacv, such as information that
could be used to identify a partioular
person in a research study.
[78 FR ?B608,Dec. 26, 2013, all amended at 79
FR ?5884,Dec. 19,2014)

§200.316 Property trust rehdionship.
Real property, equipment, and intan-

gible property, that are acquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
all trustee for the beneficiaries of the
project or program under whioh the
property was acquired. or improved.
The Federal awarding agenoy may re-
Quire the non-Federal entity to reoord
liens or other appropriate notices of
record to indicate that personal or real
property has been aoquired or improved
with a Federal award and that use and
disposition oondibions apply to the
property.

PROOUREMENTSTANDARDS

§200.317 P.rocurements by states.
When procuring property and serv-

ices under a Federal award, a state
must follow the same policies and pro-
oedures it uses for proourements from
its non-Federal funda. The state will
comply with §2oo.822Proourement of
recovered materials and ensure that
every purchase order or other contraot
includes any clauses required by sec-
tion §200.826Contract provisions. All
other non-Federal entities, inoluding
subrecipients of a state, will follow
§§2{)O.31BGeneral procurement stand-
ards through 200.326 Contraot provi-
sions.

§200.B18 General procurement stand-
ards.

(a) The non-Federal entity must use
its own documented procurement pro-
cedures which reflect applioable State,
local, and tribal laws and regulations,
provided that the procurements con-
form to applioable Federal law and the
standards Identified in this part.

(b) Non-Federal entities must main-
tain oversight to ensure that contrac-
tors perform in accordance with the

118

oATIACHMENT ......•...........
l.\1.-- \ I-\lO P GESPAGE •......•..•• OF ••.••..••••• A



OMB Guidance

terms, conditions, and specifications of
their contracts or purchase orders.
(c)(l) Tbe non-Federal entity must

maintain written standards of conduct
covering conflicts of interest and gov-
erning the actions of its employees en-
gaged in the seleotion, award and ad-
ministration of contracts. No em-
ployee, offioer, or agent may partioi-
pate in the selection, award, or admin-
istration of a oontract supported by a
Federal award if he or she has a real or
apparent oonfliot of interest. Such a
oonfliot of interest would arise when
the employee, offioer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion whioh employs or is about to em-
ploy any of the parties indicated here-
in, has a finanoial or other interest in
or a tangible personal benefit from a
firm considered for a contraot. Tbe of-
ficers, employees, and agents of the
non-Federal entity may neither solioit
nor accept gratuities, favors, or any-
thing of monetary value from oontrao-
tors or parties to subcontracts. How-
ever, non-Federal entities may set
standards for situations in whioh the
financial interest is not substantial or
the gift is an unsolicited item of nomi-
nal value. Tbe standards of conduct
must provide for disciplinary actions
to be applied for violations of such
standards by offioers, employees, or
agents of the non-Federal entity.
(2) If the non-Federal entity has a

parent, affiliate, or subsidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must also maintain written
standards of oonduot oovering organi-
zational conflicts of interest. Organiza-
tional conflicts of interest means that
because of relationships with a parent
company, affiliate, or subsidiary orga-
nization, the non-Federal entity is un-
able or appears to be unable to be im-
partial in conducting a procurement
action involving a related organiza-
tion.
(d) The non-Federal entity's proce-

dures must avoid aoquisition of unneo-
essary or dupltcattve items. Oonsider-
ation should be given to consolidating
or breaking out procurements to ob-
tain a more economical purchase.
Where appropriate, an analysis will be
made of lease versus purchase alter-

§200.318

natives, and any other appropriate
analysis to determine the most eco-
nomical approach.
(e) To foster greater eoonomy and ef-

ficiency, and in accordance with efforts
to promote cost-effeotive use of shared
services across the Federal Govern-
ment, the non-Federal entity is encour-
aged to enter into state and local inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.
(f) Tbe non-Federal entity is enoour-

aged to use Pederal excess and surplus
property in lieu of pnrohasmg new
equipment. and property whenever such
use is feasible and reduces project
oosts.

(g) The non-Federal entity is encour-
aged to use value engineering clauses
in oontracts for construotdon projects
of sufficient size to offer reasonable op-
portunities for cost reductions. Value
engineering is a svstematio and cre-
ative analysis of each contraot item or
task to ensure that its essential rune-
tion is provided at the overall lower
cost.

(h) Tbe non-Federal entity must
award oontracts only to responsible
contractors possessing the ability to
perform successfully under the terms
and conditions of a proposed procure-
ment. Oonsideration will be given to
such matters as oontractor integrity,
complianoe with publio polioy, record
of past performanoe, and financial and
technical resources. See also §200.212
Suspension and debarment.
(i) The non-Federal entity must

maintain records sufficient to detall
the history of procurement. These
records will include, but are not nec-
essarily limited to the following: ra-
tionale for the method of proourement,
selection of oontract type, oontraotor
selection or rejection, and the basis for
the oontraot price.
(j)(l) The non-Federal entity may use

a time and materials type contract
only after a determination that no
other contract is suitable and if the
contraot includes a ceiling price that
the contractor exceeds at its own risk.
Time and materials type contract
means a oontraot whose cost to a non-
Federal entity is the sum of:
(i) Tbe actual cost of materials; and
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(ii) Direct labor hours oharged at
fixed hourly rates that refleot wages,
general and administrative expenses,
and profit.

(2) Sinoe this formula generates an
open-ended contract price, a time-and-
materials contract provides no positive
profit inoentive to the contractor for
oost control or labor efficienoy. There-
fore. each contract must set a ceiling
price that the contractor exceeds at its
own risk. Further, the non-Federal en-
tity awarding suoh a oontract must as-
sert a high degree of oversight in order
to obtain reasonable assurance that
the oontraotor is using efficient meth-
ods and effeotive cost controls.

(k) The non-Federal entity alone
must be rssponsible, in accordance
with good administrative practioe and
sound business judgment. for the set-
tlement of all oontractual and adminis-
trative issues ariaing out of procure-
ments. These issues include, but are
not limited to. source evaluation. pro-
tests, disputes. and claims. These
standards do not relieve the non-Fed-
eral entity of any oontraotual respon-
sib1litiea under its contracts. The Fed-
eral awarding agency will not sub-
stitute its judgment for that of the
non-Federal entity unless the matter is
primarily a' Federal concern, Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiotion.
[78 FR 78tlOB, Deo. 26, 2013, as amended at 79
FR 76l1ll4, Dec. 19, 2014)

§200.319 Competition.

(a) All procurement transactions
must be conduoted in a manner pro-
viding full and open oompetition con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
tractor performanoe and eliminate un-
fair oompetitive advantage, oontrao-
tors that develop or draft speoifica-
tdons, requirements, statements of
work. or invitations for bids or re-
questa for proposals must be excluded
from oompeting for such proourements.
Some of the situations oonsidered to be
restriotive of competition inolude but
are not limited to:

(1) Plaoing unreasonable require-
ments on firms in order for them to
qualify to do business;

2 CFRCh. /I (1-1-15 Edition)

(2) Requiring unneoessary experience
and excessive bonding;

(3) Noncompetitive prioing praoblces
between firms or between affiliated
companies;

(4) Noncompetitive oontraots to con-
sultants that are on retainer contraots:

(5) Organizational conflicts of inter-
est;

(6) Specifying only a "brand name"
product instead of allowing "an equal"
product to be offered and desoribing
the performanoe or other relevant re-
quirements of the proourement; and

(7) _.o\ny e.rbitrary action in bhe pro-
curement process.

(b) The non-Federal entity must con-
duct proourements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state, local, or
tribal geographioal preferences in the
ev.aluation of bids or proposals, except
in those oases where applioable Federal
statutes expressly mandate or encour-
age geographic preferenoe. Nothing in
this seotion preempts state licensing
laws. When contraoting for arohiteo-
tural and engineering (AlE) services,
geographio location may be a seleotion
oriterion provided its applioation
leaves an appropriate number of quali-
fied firms, given the nature and size of
the projeot, to oompete for the con-
tract,

(0) The non-Federal entity must have
written procedures for proourement
transaotions. These procedures must
ensure that all solicitations:
(1) Inoorporate a clear and accurate

description of the technical require-
ments for the material, produot, or
service to be procured. Suoh descrip-
tion must not, in oompetitive procure-
ments, contain features whioh unduly
restriot oompetition. The description
may include a statement of the quali-
tative nature of the material. product
or service to be prooured and. when
necessary, must set forth those min-
imum essential charaoteristics and
standards to whioh it must conform if
it is to satisfY its intended use. De-
tailed product specifioations should be
avoided if at all possible. Wben .it is
impraotioal or uneconomical to make a
clear and accurate desoription of the
technical requirements, a "brand name
or equivalent" description may be used
as a means to' define the performanoe
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or other salient requirements of pro-
ouroment. The speoifio features of the
named brand which must be met by of-
fers must be olearly stated; and
(2) Identify all requirements which

the offerors must fulfill and all other
faotora to be used in evaluating bids or
proposals.
(d) The non-Federal entity must en-

sure that all pre qualified lists of per-
sons, firms, or products whioh are used
in aoquiring goods and servioes are our-
rent and include enough qualified
aources to ensure maximum open and
free competition. Also, the non-Federal
entity must not preclude potential bid-
ders from qualifying during the solici-
tation period.
[78 FR 76608, Dec. 26, 2013, M amended at 79
FR 76985. Deo. 19, 2014]

§200.820 Methods of procurement to
be followed.

The non-Federal entity must use one
of the following methods of procure-
ment.
(a) Procurement by micro-purchases.

Procurement by mioro-purohase is the
aoquisttdon of supplies or services, the
aggregate dollar amount of which does
not exceed the micro-purchase thresh-
old (§ 200.67 Micro-purohase). To the ex-
tent praotdoable, the non-Federal enti-
ty must distribute mioro-purohaees eq-
uitably among qualified suppliers.
Micro-purohases may be awarded with-
out sOlioiting competitive quotations if
the non-Federal entity oonsiders the
prioe to be reasonable.
(b) Procurement by small purchase

procedures. Small purchase procedures
are those relatively simple and infor-
mal proourement methods for seouring
services, supplies, or other property
that do not cost more than the Sim-
plified Aoquisition Threshold. If small
purchase prooedures are used, price or
rate quotations must be obtained from
an adequate number of qualified
sources.
(0) Proourement by sealed bids (for-

mal advertising). Bids are publicly so-
licited and a firm fixed price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and oonditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for

§200.320

procuring construotion, if the condi-
tions in paragraph (0)(1) of this seotion
apply,

(1) In order for sealed bidding to be
feasible, the follOwing oonditions
should be present:
(i) A complete, adequate, and real-

istic specmoatdon or purchase descrip-
tion is available;
(ii) Two or more responsible bidders

are willing and able to compete effec-
tively for the business; and
(iii) Tbe proourement lends itSelf to a

firm fixed prioe contraot and the seleo-
tion of the successful bidder can be
made prinoipally on the basis of price.
(2) If sealed bids are used, the fol-

lowing requirements apply:
(i) Bids must be solicited from an

adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids, for state, local. and tribal
governments, the invitation for bids
must be publ1cally advertised;
(ii) The invitation for bids, which

will inolude any specifications and per-
tinent attachments, must define the
items or services in order for the bidder
to properly respond;
(iii) All bids will be opened at the

time and place prescribed in the invita-
tion for bids, and for local and tribal
governments, the bids must be opened
publicly:
(iv) A firm fixed prioe oontraot award

will be made in wrIting to the lowest
responsive and responsible bidder.
Where specified in bidding doouments,
faotors suoh as discounts, transpor-
tation cost, and life ovole coste must
be considered in determining which bid
is lowest. Payment disoounts will only
be used to determine the low bid when
prior experience indicates that suoh
disoounts are usually taken advantage
of; and
(v) Any or all bids may be rejected if

there is a sound documented reason.
(d) Procurement by competitive pro-

posals. The technique of competitive
proposals is normatly oonducted with
more than one source submitting an
offer, and either a fixed prioe or cost-
reimbursement type contract is award-
ed. It is generally used when oonditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:
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(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publioized requests for
proposals must be oonsidered to the
maximum extent practical;
(2) Proposals must besolioited from

an adequate number of qualified
sources;
(3) The non-Federal entity must have

a written method for oonducting tech-
nical evaluations of the proposals re-
ceived and for seleoting reoipients;

(4) Contracts must be awarded to the
responsible firm whose proposal is
most advantageous to the program,
with price and other factors consid-
ered; and
(5) The non-Federal entity may use

oompetitive proposal prooedures for
qualifioations-based procurement of ar-
chitectural/engineering (AlE) profes-
sional services whereby oompetitors'
qualifications are evaluated and the
most qualified competitor is selected,
subjeot to negotiation of fall' and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of AlE professional services. It
cannot be used to purchase other types
of servtces though AlE firms are a po-
tential souroe to perform the proposed
effort.
(e) [Reserved)
(f) Procurement by noncompetitive

proposals. Proourement by non-
competitive proposals is procurement
through soltcitatton of a proposal from
only one source and may be used only
when one or more of the following oir-
cumstaaeee apply:
(1) The item is available only from a

single souroe;
(2) The publio exigency 91'emergency

for the requirement will not permit a
delay resulting from oompetitive solic-
itation;
(3) The Federal awarding agency or

pass-through entity e1l:pressly author-
izes nonoompetitive proposals in re-
sponse to ,a written request from tlle
non-Federal entity; or
(4) After solicitation of a number of

sources, competition is determined in-
adequate.
[76 FR 78606, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014]

2 CFRen II (1-1-15 Edition)

§200.321 ContractiDg' with small and
minority businesses, women's busi-
ness enterprises, and labor surplus
area firms.

(a) The non-Federal entity must take
all necessary affirmative steps to as-
sure that minority businesses, women's
business enterprises, and labor surplus
area firms are used when posstble.
(b) Affirmative steps must include:
(1) Placing qualified small and mi-

nority busmesses and women's business
enterprises on solicitation lists;
(2) Assuring that small and minority

buainesses, and women's business en-
terprfses are solioited whenever they
are potential sources:
(3) Dividing total requirements, when

economioally feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women's busi-
ness enterprises;
(4) Establishing delivery schedules,

where the requirement permits, which
encourage partioipation by small and
minority businesses, and women's busi-
ness enterprises;
(5) USing the services and assistance,

as appropriate, of such organizations as
the Small Business Administration and
the Minority Business Development
Agenoy of the Department of Com-
merce: and
(6) Requiring the prime contractor, if

subcontracts are to be let, to take the
affirmative steps listed in paragraphs
(1) through (5) of this section.

§200.822 Procurement of recovered
materials. '

A non-Federal entity that is a state
agenoy or agency of a political subdivi-
sion of a state and its contraotors must
comply with sectdon 6002 of the Solid
Waste Disposal Act, as amended by the
Resource Oonservation and Reoovery
Aot. The requirements of Seotion 6002
inolude procuring only items des-
ignated in guidelines of the Environ-
mental Protection Agenoy (EPA) at 40
OFR part 247 that contain the highest
peroentage of reoovered materialB prac-
tioable, oonsistent with matntadntng a
satisfaotory level of competition,
where the purchase price of the item
exoeeds $10,000 or the value of the
Quantity aoquired during the preoeding
fisoal year exceeded $10,000; proouring
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solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recovered materials
identified in the EPA guidelines.
[78 FR 78608. Dec. 26. 2013. as amended at 79
FR 76885,Dec. 19, 2014]

§200.323 Contract cost and price.
(a) The non-Federal entity must per-

form a cost or prlce analysis in connec-
tion with every proourement action in
excess of the Simplified Aoquisition
Threshold including oontract modifica-
tions. The method and degree of anal-
ysis is dependent on the facts sur-
rounding the particular procurement
situation, but as a starting point, the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.

(I» The non-Federal entity must ne-
gotiate profit as a separate element of
the prioe for each contract in which
there is no prioe competition and in all
oases where cost analysis is performed.
To establish a fail' and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the oontractor's investment,
the amount of subcontracting, the
quality of its record of past perform-
ance. and industry profit rates in the
surrounding geographical area for
stmnar work.
(c) Oosts or prices based on estimated

costs for contracts under the Federal
award are allowable only to the extent
that costs incurred or cost estimates
included in negotiated prices would be
allowable for the non-Federal entity
under Subpart ~ost Principles of
this part. The non-Federal entity may
referenoe its own cost principles that
comply with the Federal' cost prin-
ciples.
(d) The cost plus a percentage of cost

and percentage of construction oost
methods of oontracting must not be
used.

§200.324 Federal aWBrdin, agency or
pass·through entity review,

(a) The non-Federal entity must
make available, upon request of the
Federal awarding agency or pass-
through entity. technical specifica-

§200.324

tions on proposed procurements where
the Federal awarding agenoy or pass-
through entity beHeves such review is
needed to ensure that the item or serv-
ice specified is the one being proposed
for acquisition. This review generally
will take place prior to the time the
specification is Incorporatied into a so-
lioitation document. However, if the
non-Federal entity desires to have the
review accomplished after a soucrta-
tion has been developed, the Federal
awarding' agency or pass-through enti-
ty may still review the speoifications,
with such review usually limited to the
technical aspecta of the proposed pur-
ohase,
(b) The non-Federal entity must

make available upon request, for the
Federal awarding agenoy or pass-
through en,tlty pre-procurement re-
view, procurement documents, such as
requests for proposals or invitations
for bids. or independent oost estimates.
when:
(1) The non-Federal entity's procure-

ment procedures or operation fails to
comply with the proourement stand-
ards in this part;
(2) The procurement is expeoted to

exceed the Simplified Acquisition
Threshold and is to be awarded without
competdtnon or only one bid or offer is
received in response to a solioitation;
(3) The procurement, whioh is ex-

pected to exceed the Simplified Aoqui-
sitdon Threshold. speoifies a "brand
name" product;
(4) The proposed' contract is more

than the Simplified Aoquisition
Threshold and is to be awarded to
other than the apparent low bidder
under a sealed bid procurement; or
(5) A proposed oontraot modifioation

changes tbe scope of a contract or in-
creases the contract amount by more
than the Simplified Aoquisition
Threshold.
(c) The non-Federal entity is exempt

from the pre-procurement review in
paragraph (b) of this section if the Fed-
eral awarding agency or pass-through
entity determines that its proourement
systems comply with the standards of
this part.
(1) The non-Federal entity may re-

quest that its procurement system be
reviewed by the Federal awarding
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agenoy or pass-through entity to deter-
mine whether its system meets these
standards in order for its system to be
oertified. Generally, these reviews
must occur where there is oontinuous
higb-dollar funding, and third party
contracts are awarded on a regular
basis;

(2) The non-Federal entity may self-
oertifY its proourement system. Suoh
self-certif1cation must not limit the
Federal awarding agency's right to sur-
vey the system. Under a aelf-certdft-
cation procedure, the Federal awarding
agency may rebr on written assurances
from the non-Federal entity that it is
complying with these standards. The
non-Federal entity must oite speoifio
policies, procedures, regulations, or
standards as being in compltance with
these requirements and bave its system
available for review. .

§ 200.325 Bonding requirements.
For oonstruotion or faoility improve-

ment contracts or subcontraots exceed-
ing the Simplified Aoquisition Thresh-
old, the Federal awarding agency or
pass-through entity may accept the
bonding polioy and requirements of the
non-Federal entity provided that the
Federal awarding agency or pass-
through entity has made a determina-
tion tbat the Federal Interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements must be as follows:

(a) A bid guarantee from each bidder
equivalent to five peroent of the bid
·price. The "bid guarantee" must con-
sist of a firm oommitment such as a
bid bond, certified check, or other ne-
gotiable instrument acoompanymg a
bid as assurance that the bidder will.
upon acceptance of the bid, execute
such contractual doouments as may be
required within the time speoified.

(b) A performanoe bond on the part of
the oontractor for 100 peroent of the
contract price. A "performance bond"
is one executed in oonneotion with a
contraot to secure fulfillment of all the
oontraotor's obligations under such
contract.

(c) A payment bond on the part of the
contractor for 100 percent of the con-
traot price, A "payment bond" is one
executed in connection with a oontraot
to assure payment as required by law

2 CFRCh. II (1-1-15 Edition)

of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the contract.

§200.326 Contract provisions.
The non-Federal entity's contraots

must contain the applioable provisions
described in Appendix II to Part 20()-
Contraot Provisions for non-Federal
Entity Contracts Under Federal
Awards.

PERFORMANOE AND FINANOIAL
MONITORING AND REPORTING

§20().327 Financial reporting.
Unless otherwise approved by OMB,

the Federal awarding agency may so-
lioit only the standard, OMB-approved
governmentwide data elements for col-
lection of financial information (at
time of publioation the Federal Finan-
cial Report or such future colleotions
as may be approved by OMB and listed
on the OMB Web site). This informa-
tion must be oollected with the fre-
quency required by the terms and con-
ditions of the Federal award, but no
less frequently than annu'ally nor more
frequently than quarterly except in un-
usual oiroumetances, for example
where more frequent reporting is nec-
essary for the effeotive monitoring of
the Federal award or could signifi-
cantly affeot program outcomes, and
preferably in ooordinatdon with per-
formance reporting.

200.328 Monitoring Blld reporting pro-
gram performance.

(a) Monttorlng by the non-Federal enti-
ty. The non-Federal entity is respon-
sible for oversight of the operations of
the Federal award supported aotivities.
The non-Federal entity must monitor
its activities under Federal awards to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectations are being achieved, Moni-
toring by the non-Federal entity must
cover eaon program. funotion or activ-
ity. See also §200.331 Requirements for
pass-through entities.

(b) N01l-construotion performance re-
ports. The Federal' awarding agency
must UBestandard. OMB-approved data
elements for oollection of performance
information (including performance
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progress reports, Research Perform-
ance Progress Report, or such future
collections as may be approved by OMB
and listed on the OMBWeb site).
(1) The non-Federal entity must sub-

mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and produotivity. Intervals must
be no less frequent than annually nor
more frequent than quarterly except in
unusual circumstances, for example
where more frequent reporting is nee-
essarv for the effective monitoring of
the Federal award or could signifi-
oantly affeot program outcomes. An-
nual reports must be due 90 calendar
days after the reporting period; quar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federal
award1,ng agenoy or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performance
report will be due 90 calendar days
after the period of performance end
date. If a justified request is submitted
by a non-Federal entity, the Federal
agency may extend the due date for
any performance report.
(2) The non-Federal entity must sub-

mit performanoe reports using OMB-
approved governmentwide standard In-
formation oollections when providing
performance information. As appro-
priate in accordance with above men-
tioned information colleotions, these
reports will oontain, for each Federal
award, brief information on the fol-
lowing unless other colleotions are ap-
proved by OMB:
(j) A comparison of actual accom-

plishments to the objectives of the
Federal award established for the pe-
riod. Where the aooompltshments of
the Federal award can be quantified, a
oomputation of the cost (for example,
related to units of acoomplishmenb)
may be required if that information
will be useful. Where performance
trend data and analysis would be in-
formative to the Federal awarding
agency program, the Federal awarding
agency should include this as a per-
formance reporting requirement.
(H) The reasons why established

goals were not met, if appropriate.

§200.329

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit coste.

(0) Oonstruction performance reports.
For the most part, onstte technical In-
spections and oertified percentage of
completton data are relied on heavily
by Federal awarding agencies and paas-
through entitles to monitor progress
under Federal awards and subawards
for construction. The Federal awarding
agenoy may require additional per-
formanoe reports only when considered
necessary.
(d) Significant developments. Events

may ocour between the scheduled per-
formanoe reporting dates that have sig-
nificant impaot upon the supported ac-
tivity. In such cases, the non-Federal
entity must inform the Federal award-
ing agenoy or pass-through entity as
soon as the following types of oondi-
tions beoome known:
(1) Problems, delays, or adverse con-

ditions which will m9.terially impair
the ab1lity to meet the objective of the
Federal award. This disclosure must in-
olude a statement of the action taken,
or contemplated, and any assistance
needed to resolve the situation.
(2) Favorable developments which en-

able meeting time schedules and objec-
tives sooner or at less oost than antioi-
pated or producing more or different
beneficial results than originally
planned.
(e) The Federal awarding agency may

make site visits as warranted by pro-
gram needs.
(1)The Federal awarding agency may

waive any performance report required
by this part if not needed,

§ 200.829 Reporting on real property.
The Federal awarding agenoy or pass-

through entity must require a non-Fed-
eral entity to submit reports at least
annually on the status of real property
in which the Federal Government re-
tains an interest, unless the Federa11n-
terest in the real property extends 15
years or longer. In those instanoes
where the Federal interest attached is
for a period of 15 years or more, the
Federal awarding agency or pass-
through entity, at its option, may re-
quire the non-Federal entity to report
at various multi-year trequenctee (e.s.,
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every two years or every three yearB,
not to exceed a five-year reporting pe-
riod; or- a Federal awarding agency or
pass-through entity may require' an-
nual reporting for the first three years
of a Federal award and thereafter re-
quire reporting every five yearB).

SUl3REOIPIENT MONITORING AND
MANAGEMENT

§200.330 Subrecipient and contractor
determinations,

The non-Federal entity may concur-
rently receive Federal awards as 8, re-
cipient, a subreoipient, and a con-
tractor, depending on the substanoe of
its ItS'reements with Federal awarding
agencies and pass-through entities.
Therefore, a pass-through entity must
make case-by-case determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
funds in the role of a subrecipient or a
oontraotor. The Federal awarding
agency may supply and require recipi-
ents to comply with additional guid-
ance to support these determinations
provided such guidance does not con-
flict with this section.

(a) Subreciplents. A sub award is for
the purpose of oarrying out a portion of
a Federal award and creates a Federal
assistance relationship with the sub-
recipient, See §200.92 Subaward. Ohar-
acteristics whioh support the olasal-
fication of the non-Federal entity as a
subreclpient include when the non-Fed-
eral entity:

(1) Determines who is eligible to re-
ceive what Federal assistanoe; .

(2) Has its performanoe measured in
relation to whether objectives of a Fed-
eral program were met;

(3) Has responsibility for pro-
grammatic decision making;

(4) Is responsible for adherence to ap-
plicable Federal program requirements
speolfied in the Federal award; and

(5) In accordance with Its agreement,
uses the Federal.funds to carry out a
program for a publio purpose specified
in authorizing statute. as opposed to
providing goods or eervioes for the ben-
efit of the pass-through entity.

(b) Contractors. A contract is for the
purpose of obtaining goods and services
for the non-Federal entity's own use

2 CFRen, II (1-1-15 Edition)

and creates a procurement relationship
with the contraotor. See §200.22 Con-
tract. Oharacterlstics indicative of a
procurement relationship between the
non-Federal entity and a contractor
are when the non-Federal entity re-
ceiving the Federal funds:
(1) Provides the goods and services

within normal business operations:
(2) Provides similar goods or services

to many different purchasers:
(3) Normally operates in a competi-

tive environment;
(4) Provides goods 01' services that

are ancillary to tbe operation of the
Federal program; and

(5) Is not subfeot to compliance re-
quirements of the Federal program as a
result of the agreement, though similar
requirements may apply for other rea-
sons.
(c) USB of judgment in making deter-

mination. In determining whether an
agreement between a pass-through en-
tity and another non-Federal entity
casts the latter as a subrecipient or a
contractor. the substanoe of the rela-
tionship is more important than the
form of the agreement. All of the char-
aoteristics listed above may not be
present in all cases, and the pass-
through entity must use judgment in
classifying each agreement as a
subaward 01' a procurement contract.
§200.331 Requirements for pass-

through entities.
All pass-through entities must:
(a) Ensure that every subaward is

olearly identified to the subrec1pient as
a subaward and includes the following
information at the time of the
Bubaward and if any of these data ele-
ments change, include the changes in
subsequent subaward modifioation.
When some of this information Is not
available, the pass-through entity
must provide the best information
avaname to desoribe the Federal award
and subaward. Required information
includes:

(1) Federal Award Identification.
(i) Bubreoipient name (which must

match the name associated with its
unique entity identifier);

(11) Subreciplent's unique entity
identifier;

(iii) Federal Award Identification
Number (FAIN);
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(iv) Federal Award Date (see §200.89
Federal award date);
(v) Subaward Period of Performance

Start and End Date;
(vi) Amount of Federal Funds Obli-

gated by this aotion;
(v11)Total Amount of Federal Funds

Obligated to the subreoipient;
(viii) Total Amount of the Federal

Award;
(lx) Federal award projeot desorip-

tion, as required to be responsive to
the Federal Funding Acoountability
and Transparenoy Aot (FFATA);

(x) Name of Federal awarding agency,
pass-through entity, and contact infor-
mation for awarding offioial,
(xi) OFDA Number and Name; the

pass-through entity must identify the
dollar amount made available under
eaoh Feder!!l award and the OFDA
number at time of disbursement;
(xii) Identification of whether the

award is R&D; and
(xi11) Indireot cost rate for the Fed-

eral award (inoluding If the de minimis
rate is oharged per §2OD.414 Indireot
(F&A) oosts).
(2) All requirements imposed by the

pass-through entity on the sub-
recipient so that the Federal award is
used in accordance with Federal stat-
utes, regulations and the terms and
conditions of the Federal award.
(8) Any additional requirements that

the pass-througt; entity imposes on the
subreciplent in order for the pass-
through entity to meet its own respon-
sibility to the Federl\>lawarding agency
inoluding identification of any required
finanoial and performance reports;
(4) An approved federally reoognized

indireot cost rate negotiated between
the subreoipient and the Federal Gov-
ernment or, if no such rate exists, ei-
ther a rate negotiated between the
pass-through entity and the Bub-
reolpient (in oomplianoe with this
part), or a de minimis indirect cost
rate as defined in §200.414 Indirect
(F&A) costs, paragraph (f) of this part.
(5) A requirement that the sub-

reoipient permit the pass-through enti-
ty and auditors to have access to the
subrecipient's records and financial
statements as necessary for the pass-
through entity· to meet the require-
ments of this part; and

§200.331

(6) Appropriate terms and conditions
concerning closeout of the subaward.
(b) Evaluate each subrecipient's risk

of noncompliance with Federal stat-
utes. regulations, and the terms and
conditions of the subaward for purposes
of determining the appropriate sub-
recipient monitoring described in para-
graphs (d) and (e) of this section, which
may Include oonsideration of such fac-
tors as:

(1) The subreoipient's prior experi-
ence with the same or similar sub-
awards;
(2) The results of previous audits in-

cluding whether or not the sub-
reoipient receives a Single Audit in ae-
cordanoe with Subpart F-Audit Re-
quirements of this part, and the extent
to which the same or similar subaward
has been audited as a major program;
(8) Whether the subreotptent has new

personnel or new or substantially
changed systems; and
(4) The extent and results of Federal

awarding agenoy monttormg (e.g., if
the subreolpient also receives Federal
awards directly from a Federal award-
ing agency).
(0) Consider imposing speoifio

subaward conditions upon a sub-
reoipient if appropriate as descrtoed in
§200.207 Specific conditions.
(d) Monitor the activities of the sub-

recipient as necessary to ensure that
the subaward is used for authorized
purposes, in compltanoe with Feuera1
statutes, regulations. and the terms
and oonditions of the subaward; and
that subaward performance goals are
achieved. Pass-through entity moni-
toring of the subreetpient must in-
olude:
(1) Reviewing finanoial and perform-

anoe reports required by the pass-
through entity.
(2) Following-up and ensuring that

the subreotpient takes timely and ap-
propriate action on all deficienoles per-
taining to the Federal award provided
to the subreoipient ,from the pass-
through entity deteoted through au-
dits, on-site reviews, and other means.
(3) Issuing a management deetsion for

audit findings pertaining to the Fed-
eral award provided to the subreoipient
from the pass-through entity as re-
quired by §200.621 'Management deci-
sion.
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(e) Depending upon the pass-through
entity's assessment of risk posed by
the subreoipient (as desoribed in para-
graph (b) of this section), the following
monitoring tools may be useful for the
pass-through entity to ensure proper
a.ooountability and compliance with
program requirements and achieve-
ment of performance goals:
(1) Providing subrecipients with

training and technical assistanoe on
program-related matters; and

(2) Performing on-site reviews of the
subrecipient's program operations;

(3) Arrfl..n.gingfor agreed-upon-prooe-
dures engagements as desoribed in
§ 200.425Audit servioes.

(f) Verify that every subreoipient is
audited as required by Subpart F-
Audit Requirements of this part when
it is expected that the subrecipient's
Federal awards expended during the re-
spectdve fisoal year equaled or exceeded
the threshold set forth in §200.501Audit
requirements.

(g)Conllider whether the results of
the subreotpient's audits, on-site re-
views, or other monitoring indioate
oonditions that necessitate adjust-
ments to the pass-through entity's own
records.
(h) Consider taking enforoement ac-

tion against noncompliant subrecipl-
ents as desoribed in §200.888Remedies
for noncompliance of this part and in
program regulations.
[78 FR 78608. Deo. 26, 2013, as amended at 79
FR 75865, nee. 19, 2014]

§ 200.332 Fixed amount subawards.
With prtor written approval from the

Federal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Sim-
plified Aoquisition Threshold, provided
that the subawards meet the require-
ments for fixed amount awards in
§200.201Use of grant agreements (in-
oluding fixed amount awards), ooopera-
tive agreements, and contraots.

REOORD RETENTION AND AOOESS

§ 200.333 Retention requirements for
records.

Financial records, supporting doou-
menta, statistioal records, and all
other non-Federal entity records perti-
nent to a Federal award must be re-

2 CFRCh. II (H-15 Edition)

tained for a period of three years from
the date of submisaton of the final ex-
penditure report or, for Federal awards
that are renewed quarterly or annu-
ally. from the date of the submission of
the quarterly or annual financial re-
port, respectively, as reported to the
Federal awarding agency or pass-
through entity in the case of a sub-
reoipient. Federal awarding agencies
and pass-through entities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
The only exoeptions are the following:

(11) If any litigation, claim, or audit
is started before the expiration of the
a-year period, the reoords must be re-
tained until all litigation, claims, or
audit findings involving the records
have been resolved and final aotron
taken.

(b) When the non-Federal entity is
notified in writing by the Federal
awarding agency. cognizant agenoy for
audit, oversight agenoy for audit, cos-
ntzant agenoy for indireot costs, or
pass-through entity to extend the re-
tention period.

(0) Records for real property and
equipment aoquired with Federal funds
must be retained for 3 years after final
disposition.

(d) When records are transferred to or
maintai,ned by the Federal awarding
agency or pass-through entity, the 3-
year retention requirement is not ap-
plioable to the non-Federal entity.

(e) Records for program inoome
transaotions after the period of per-
formanoe. In some eases recipients
must report program income after the
period of pertormanoe. Where there is
suoh a requirement, the retention pe-
riod for the reoords pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty's fisoal year 1n whioh the program
income is earned.

(f) Indireot cost rate proposals and
cost allocations plans. This paragraph
applies to the following types of docu-
ments and theU' supporting records: in-
direot oost rate oomputations or pro-
posals, cost allocation plans, and any
similar acoounting computations of
the rate at which a parttcular group of
costs is ohargeable (such as computer
usage ehargebaok rates or composite
fringe benefit rates).
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(1) If submitted for negotiation. If tbe
proposal, plan, or other oomputation is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the basis for negotia-
tion of the rate, then the a-year reten-
tion period for its supporting records
starts from the date of suoh submis-
sion.

(2) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion 1s not required to be submitted to
the Federal Government (or to the
pass-through entity) for negotiation
purposes, then the a-year retention pe-
riod for the proposal, plan, or eomputa-
tion and its supporting records starts
from the end of the fisoal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

§ 200.334 Requests for transfer of
records.

The Federal awarding agency must
request transfer of oertain records to
its custody from 'the non-Federal enti-
ty when it determines that the records
possess long-term retention value.
However, in order to avoid duplicate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that axe continuously needed
for joint use.

§200.335 Methode for collection, trans·
mission and storage of information.

In accordance with the May 2013Ex-
eoutive Order on Making Open and Ma-
chine Readable the New Default for
Government Information, the Federal
awarding agenoy and the non-Federal
entity should, whenever practicable,
colleot, transmit, and store Federal
award-related information in open and
maohine readable formats rather than
in olosed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accept
paper versions of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agency or pass-through entity must
not 'require more than an orlginal and
two copies. When orIgInal records are
electronic and cannot be altered, there
is no need to create and retain paper

§200.337

copies. When original records are
paper, electronic versions may be sub-
stituted through the use of dupl1oation
or other forms of electronic media pro-
vided that they are subject to periodio
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable.

§ 2OO.8a6 Access to records.
(a) Records of non-Federal entities.

The Federal awarding agenoy, Inspec-
tors General, the Oomptroller General
of the United States, and the pass-
through entity, or any of their author-
ized representatives, must have, the
right of access to any doouments, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dlts, examinations, excerpts, and, tran-
scripts. The right also Includes timely
and reasonable aooess to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
suoh documents.

(b) Only under extraordinary and
rare ciroumstanoes would such access
include' review of the true name of vic-
tims of a crime, Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neoes-
sitate access to this information. When
access to the true name of viotims of a
crime is necessary, appropriate steps to
protect this sensitive information must
be taken by both the non-Federal enti-
ty and the Federal awarding agency.
.A:n.ysuch access, other than under a
court order or subpoena pursuant to a
bona fide confidential investigation,
must be approved by the head of the
Federal awarding agency or delegate.

(c) Expiration of right of access. The
rights of access in this section are not
limited to the required retention pe-
riod but last as long as the records are
retained. Federal awarding agencies
and pass-through entities must not im-
pose any other access requirements
upon non-Federal entities.

§200.837 Restrictions on public access
to records.

No Federal awarding agenoy may
place reatrlottons on the non-Federal
entity that limit publio access to the
records of the non-Federal entity perti-
nent to a Federal award, except for

129

AITACHMENT •..•J2 .
PAGE .J?2..... OF •.J~ ..PAGES



§200.338

protected personally identifiable infor-
mation (PIT) or when the Federal
awarding agenoy can demonstrate that
such records will be kept oonfidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Act (5 U.B.C. 552) or con-
trolled unclaasified information pursu-
ant to Exeoutive Order 13556 1f the
records had belonged to the Federal
awarding agency. The Freedom of In-
formation Act (5 U.S.C. 552) (FOrA)
does not apply to those records that re-
main under a non-Federal entity's con-
trol except as reQuired under §200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit publio aocess to their
records. The non-Federal entity's
reoords provided to a Federal agenoy
generally will be subject to FOIA and
applicable exemptions.
[76 FR '18608, Dec. 26, 2018, IUl amended at '19
FR '15886,Deo.19, 2014]

REMEDIESFOR NONCOMPLIANCE

§200.838 Remedies for noncompliance.
If a non-Federal entity fails to com-

ply with Federal statutes, regulations
or the terms and conditions of a Fed-
eral award, the Federal awarding agen-
cy or pass-through entity may impose
additional conditions, as described in
§200.207 Specific oonditions. If the Fed-
eral awarding agency or pass-through
entity determinea that noncompliance
cannot be remedied by imposing addi-
tional oonditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ao-
tiona, as appropriate in the cir-
cumstances:

(a) Temporarily withhold cash pay-
ments pending correotion of the defi-
ciency by the non-Federal entity or
more severe enforcement action by the
Federal awarding agenoy or pass-
through entity.

(b) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(c) Wholly or partly suspend or ter-
minate the Federal award.

(d) Initiate suspension or debarment
prooeedings as authorized under 2 CFR
part 180 and Federal awarding agency

2 CFR Ch. II (1-1-16 Edition)

regulations (or in the case of a pass-
through entity, recommend such a pro-
oeeding be initiated by a Federal
awarding agency).

(e) Withhold further Federal awards
for the projeot or program.

(f) Take other remedies that may be
legally available.

§200.389 Termination.
(a) The Federal award may be termi-

nated in whole or in part as follows:
(1) By the Federal awarding agency

or pass-through entity, if a non-Fed-
eral entity fails to comply with the
terms and conditions of a Federal
award;

(2) By the Federal awarding agency
or pass-fhrough entity for cause:

(3) By the Federal awarding agenoy
or pass-through entity with the con-
sent of the non-Federal entity, in
whioh case the two parties must agree
upon the termination conditions, in-
cluding the effeotive date and, in the
oase of partial termination, the portion
to be terminated; or

(4) By the non-Federal entity upon
sending to the Federal awarding agen-
cy or pass-through entity written noti-
fication setting forth the reasons for
such termination, the effeotive date,
and, in the oase of partial termination,
the portion to be terminated. However,
if the Federal awarding agenoy or pass-
through entity determines in the case
of partial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agency or pass-through entity may ter-
minate the Federal award in its en-
tirety.

(b) When a Federal award is termi-
nated or pa.rtially terminated, both the
Federal awarding agenoy or pass-
through entity and the non-Federal en-
tity remain responsible for compliance
with the requirements in §§200.343
Closeout and 200.844Post-oloseout ad-
justments and oont1nu1ng responsibil-
ities.

§ 200.340 Notification of termination
requirement.

(a) The Federal agenoy or pass-
through entity muat provide to the
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non-Federal entity a notioe of termi-
nation.
(b) If the Federal award is terminated

for the non-Federal entity's failure to
oomply with the Federal statutes, reg-
ulations, or terms and oonditions of
the Federal award, the notifioation
must state that the termina.tion deci-
sion may be considered in evaluating
future applications received from the
non-Federal entity.
(c) Upon termination of a Federal

award, the Federal awarding agency
must provide the information required
under FFATA to the Federal Web site
established to fulfill the requirements
of FFATA, and update or notify any
other relevant governmentwide sys-
tems or entities of any indioations of
poor performance as required by 41
U.S.O. 417b and 31 U.S.O. 3321and im-
plementing guidance at 2 OFR part 77
(forthcoming at time of publioation).
See also the requirements for Suspen-
sion and Debarment at 2 CFR part 180.
[78 FR 78608, Dec. 26. 2013. as amended at 79
FE 75885.Dec. 19. 2014]

§200.341 Opportunities to object, hear-
ings and appeals.

Upon taking any remedy for non-
compliance, the Federal awarding
agency must provide the non-Federal
entity an opportunity to objeot and
provide' information and documenta-
tion challenging the suspension or ter-
mination action, in accordance with
written processes and procedures pub-
lished by the Federal awarding agency.
The Federal awarding agenoy 01' pass-
through entity must oomply with any
requirements for hearings, appeals or
other administrative prooeedings to
which the non-Federal entity is enti-
tled under any statute or regulation
appltoable to the action involved.
[78 FE 78608. Dec. 26, 2013. as amended at 79
FR 75885.Dec. 19. 2014]

§200.342 Effects of suspension and ter-
mination.

Costs to the non-Federal entity re-
sulting from obligations incurred by
the non-Federal entity during a sus-
pension or after termination of a Fed·
eral award or subaward are not allow-
able unless the Federal awardingagen-
Oyor pass-through entity expressly au-
thorizes them in the notice of suspen-

§200.343

sion 01' termination 01' subsequently.
However, ooats during- suspension or
after termination are allowable if:
(a) The costs result from obligations

whioh were properly inourred by the
non-Federal entity before the effeotive
date of suspension or termination. are
not in anticipation of it; and
(b) The oosts would be allowable if

the Federal award 'Was not suspended
or exptred normally at the end of the
period of performance in which the tsr-
mination takes effeot.

OLOSEOUT

§200.343 Closeout.
The Federal awarding agency or pass-

through entity will close-out tbe Fed-
eral award when it determines that all
applicable administrative actions and
all required work of the Federal award
have been completed by the non-Fed-
eral entity. This section sJ$clfies the
aotions the non-Federal entity and
Federal awarding agency or pass-
through entity must take to oomplete
this process at the end of the period of
performance.
(a) The non-Federal entity must sub-

mit, no later than 90 calendar days
after the end date of the period of per-
rormanoe, all finanoial, perrormanoe,
and other reports as required by the
terms and oonditions of the Federal
award. The Federal awarding agenoy or
pass-through entity may approve ex-
tensions when requested by the non-
Federal entity.
(b) Unless the Federal awarding agen-

oy or pass-through entity authorizes an
extension, a non-Federal entity must
liquidate all obligations inourred under
the Federal award not later than 90
calendar days after the end date of the
period of performance as speo1fied in
the terms and oonditions of the Federal
award.
(0) The Federal awarding agency or

pass-through entity moot make prompt
payments to the non-Federal entity for
allowable reimbursable costs under the
Federal award being closed out.
(d) The non-Federal entity must

promptly refund any balances of unob-
ligated cash that the Federal awarding
agency or pass-through entity paid in
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advance or padd and that are not au-
thorized to be retained by the non-Fed-
eral entity for use in other projects.
See OMB Circular A-129 and see
§200.345Oollection of amounts due, for
requirements reg-arding unreturned
amounts that become delinquent debts.
(e) Consistent with the terms and

conditions of the Federal award, the
Federal awarding agency or pass-
through entity must make a. settle-
ment for any upward or downward ad-
justments to the Federa.l share of costs
after oloseout reports are received.

(f) The non-Federal entity must ac-
count for a.ny real and personal prop-
erty acquired with Federal funds or re-
oeived from the Federa.l Governmen t in
accordance with §§200.310 Insurance
coverage through 200.316Property trust
relationship and 200.329 Reporting on
real property.

(g) The Federal awarding agenoy or
pass-tnrough entity should complete
all closeout actions for Federal awards
no later than one year after receipt a.nd
acceptance of all required final reports.
[78 FR 78608. Dec. 26. 2013. as amended at 79
FR 76886, Dec. 19. 2014]

POST-OLOSEOUT ADJUSTMENTS AND
CONTINUING RESPONSmILlTIES

§200.344 Post-closeout adlustments
and continuing responsibilities.

(a) The closeout of a Federal award
does not affect any of the following:
(1) The right of the Federal awarding

agenoy or pass-through entity to dis-
allow costs and recover funds on the
basis of a later audit or other review.
The Federal awarding agency or pass-
through entity must make any cost
disallowance determin~tion and notify
the non-Federal entity within the
record retention period.
(2) The obligation of the non-Federal

entity to return any funds due as a re-
sult of later refunds. correotions, or
other transactions inoluding final indi-
rect cost rate adjuatmente.
(3) Audit requirements in Subpart

F-Audit Requirements of this part.
(4) Property management and dis-

position requirements in Subpart D-
Post Federal Award Requirements of
this part, §§ 200.310Insurance Coverage
through 200.316Property trust relation-
ship.

2 CFR en. II 0-1-15 Edition)

(5) Records retention as required in
Subpart D-Post Federal Award Re-
quirements of this part, §§200.333Re-
tention requirements for records
through 200.337Restrictions on public
aocess to records.
(b) After closeout of the Federal

award, a relationship created under the
Federal award may. be modified or
ended in whole or in part with the con-
sent of the Federal awarding agenoy or
pass-through entity and the non-Fed-
eral entity, provided the responsibil-
ities of the non-Federal entity referred
to in paragraph (a) of this .sectdon, in-
cluding those for property management
as applicable. are considered and provi-
sions made for continuing responefbtl-
ities of the non-Federal entity. as ap-
propriate.
[78 FR 78608. Dec. 26. 2013, as amended at 79
FR 70885. Dec. 19, 2014]

COLLECTIONOF AMOUNTSDUE

§200.345 Collection of amounts due.
(a) Any funds paid to the non-Federal

entity in excess of the amount to
which the non-Federal entity is finally
determined to be entitled under the
terms of the Federal award constitute
a debt to the Federal Government. If
not paid within 90 calendar days after
demand, the Federal awarding agenoy
may reduce the debt by:
'(1) Making an administrative offset

against other requests for reimburse-
ments;
(2) Withholding advance payments

otherwise due to the non-Federal enti-
ty; or
. (3) Other action permitted by Federal
statute.
(b) Except where otherwise provided

by statutes or regulations, the Federal
awarding agenoy will oharge interest
on an overdue debt in accordance with
the Federal .olatms Oollection Stand-
ards (31CFR parts 900 through 999).The
date from which interest is computed
is not extended by litigation or the fil-
ing of any form of appeal.
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Subpart E-Cost Principles
GENERAL PROVISIONS

§200.400 Policy guide.
Tbe applioation of these cost prin-

ciptes is based on the fundamental
premises that:
(a) The non-Federal entity is respon-

sible for the efficient and effeotive ad-
mtntstra tion of the Federal award
through the applioation of sound man-
agement practtoes.
(b) The non-Federal entity assumes

responsibility for administering Fed·
eral funds in a manner consistent with
underlying agreements. program oblec-
ttves, and the terms and conditions of
the Federal award.
(c) The non-Federal entity. in reo-

ognition of its own unique combination
of staff, facilities. and experience, has
the primary responsib1l1ty for employ-
ing whatever form of sound organiza-
tion and management teohniques may
be necessary in order to assure proper
and efficient administration of the
Federal award.
(d) The applioation of these cost prin-

ciples should require no significant
changes in the internal aocountdng
policies and praotioes of the non-Fed-
era1 entity. However, the aocountdng
practices of the non-Federal entity
must be oonsistent with these cost
prinoiples and support the aocumula-
tion of oosts as required by the prfn-
ctples, and must provide for adequate
documentation to support oosts
charged to the Federal award.
(e) In reviewing, negotiating and ap-

proving oost allooation plans or indio
reot oost proposals. the oogniaant agen-
oy for indireot costs should generally
assure that the non-Federal entity is
applying these cost acoounting prm-
oiples on a oonsistent basis during
their review and negotiation of Indirect
cost proposals. Where wide variations
exist in the treatment of a given cost
Item by the non-Federal entity, the
reasonableness and equity of such
treatments should be fully oonaidered.
See §200.56Indireot (faoilities & admin-
istrative (F&A)) costs.
(f) For non-Federal entities that edu-

cate and engage studente in research.
the dual role of students as both train-
ees and employees (including pre- and

§200.40 1

post-doctoral staft) contributing to the
oompletion of Federal awards for reo
search must be recognised in the appli·
oation of these principles.
(g) The non-Federal entity may not

earn or keep any profit resulting from
Federal financial assietance, unless ex-
plioitly authorized by the terms and
oonditions of the Federal award. See
also §200.307Program Income,
[78 FR 78608. Deo. 26, 2013, as amended at 79
FR 76865. Dec.19.2014]

§200.401 Application.
(a) General. These prinoiples must be

used in determining the allowable costs
of work performed by the non-Federa.I
entity under Federal awards. These
Prinoiples also must be used by the
non-Federal entity as a guide in the
pricing of fixed-prioe contracts and
suboontraots where costs are used in
determining the appropriate price. The
prinoiples do not apply to:
(1) Arrangements under whioh Fed-

eral finanoing is in the form of loans,
soholarshtps, fellowships, traineeships,
or other fixed amounts based on such
items as educatton allowance or pub-
lished tuition rates and fees.
(2) For IREs. oapitation awards,

which are awards based on casecounta
or number of beneftoiaries aooording to
the terms and conditions of the Federal
award.
(3) Fixed amount awards. See also

Subpart A-Aoronyms and Definitions,
§§200,45 Fixed amount awards and
200.201Use of grant agreements (Inolud-
ing fixed amount awards). ooopera.tive
agreements, and oontraots. .
(4) Federal awards to hospitals (see

Appendix IX to Part 2oo-Hospital OOBt
Prtnclples),
(5) Other awards under which the

non-Federal entity is not required to
account to the Federal Government for
actual costs incurred.
(b) Federal Oontract. Where a Federal

contract awarded to a non-Federal en-
tity is subject to the Oost Aocounting
Standards (CAS), it inoorporates the
appltcable OAS clauses, Standards, and
CAS administration requirements pel'
the 48 CFR Ohapter 99 and 48OFR part
80 (FAR Part 30). OASappl1es direotly
to the CAS·oovered contract and the
Oost Aooounting Standards at 48 OFR
parts 9904or 9905takes preoedenoe over
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the cost principles in this Subpart E-
Cost Principles of this part with re-
spect to the allocation of costs. When a
contract with a non-Federal entity Is
subject to full CAS coverage, the al-
lowability of certain costs under the
cost principles will be affected by the
allocation provisions of the Cost Ac-
counting Standards (e.g., CAS 414-4B
CFR 9904.414,Oost of Money ae an Ele-
ment of the Cost of Facilities Capital,
and CAS 417-48 CFR 9904.417,Cost of
Money as an Element of the Cost of
Capital Assets Under Construction),
apply rather the allowability provt-
slons of §200.449Interest. In oomplying
with those requirements, the non-Fed-
eral entity's application of cost ac-
counting practices for estimating, ac-
cumulating, and reporting costs for
other Federal awards and other cost
objectives under the CAS-covered con-
tract still must be consistent with Its
cost accounting practices for the CAS-
oovered contracts. In all cases, only
one set of aooounting records needs to
be maintained for the allocation of
costs by the non-Federal entity;
(c) j!:xemptions. Some nop.profit orga-

nizations, because of their size and na-
ture of operations, can be considered to
be similar to for-profit entities for pur-
pose of appl10ability of cost prinoiples,
Such nonprofit organizations must op-
erate under Federal cost principles ap-
plicable to for-profit entities located at
48CFR 31.2. A listing of these organiza-
tions is oontained in Appendix VIII to
Part 200--Nonprofit Organizations Ex-
empted From Subpart ~ost Prin-
ciples of this part. Other organizations,
as approved by the cognizant agency
for indireot coats, may be added from
time to time.

BASIC CONSIDERATIONS

§200.402 Composition of costs.
Total cost. The total coat of a Federal

award is the sum of the allowable di-
rect and allocable indireot costs less
any applicable credits.

§200.403 Factors affecting allowability
of costs.

Exoept where otherwise authorized
by statute, costs must meet the fol-
lowing general criteria in order to be
allowable under Federal awards:

2 CFRCh. II (1-1-15 EdlHon)

(a) Be necessary and reasonable for
the performance of the Federal award
and be allocable thereto under these
principles.

(b) Conform to any limitations or ex-
clusions set forth in these principles or
in the Federal award as to types or
amount of cost items.

(0) Be consistent with policies and
procedures that apply uniformly to
both federally-financed and other ac-
tivities of the non-Federal entity.

(d) Be accorded consistent treatment.
A cost may not be assigned to a Fed-
eral awa.r.d!l.S a direct coat if any other
oost incurred fOT the same purpose in
like ctroumstanoea has been allocated
to the Federal award as an indirect
cost.
(e) Be determined in accordance with

generally accepted accounting prin-
ciples (GAAP), except, for state and
local governments and Indian tribes
only, as otherwise provided for in this
part.

(f) Not be included as a cost or used
to meet cost sharing or matching re-
quirements of any other federallY-fi-
nanced program in either the current
or a prior period. See also §200.306Cost
sharing or matohing paragraph (b).

(g) B~ adequately dooumented. See
also §§200.300Statutory and national
polioy requirements through 200.309Pe-
riod of performance of this part.

§200.404 Reasonable cests,
A cost is reasonable if, in its nature

and amount, It does not exceed that
which would be incurred by a prudent
person under the otroumstanoes pre-
vailing at the time the decision was
made to incur the oost, The question of
reasonableness is partioularly impor-
tant when the non-Federal entity is
predominantly federally-funded. In de-
termining reasonableness of a given
cost, oonsideration must be given to:
(It) Whether the cost Is of a type gen-

erally recognized as ordinary and nec-
essary for the operation of the non-
Federal entity or the proper and effi-
cient performanoe of tbe Federal
award.
(b) The restraints or requirements

imposed by such factors as: Boundbust-
ness practtces: arm's-Ieng'th bar-
gaining; Federal, state, local, tribal,
and other laws and regulations; and
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terms and conditions of the Federal
award.
(c) Market prices for comparable

goods or services for the geographic
area.
(d) Whether the individuals con-

cerned acted with prudence in the cir-
oumstances considering their respon-
sibi11ties to the non-Federal entity, ita
employees, where applicable its stu-
dents or membership, the publio at
large, and the Federal Government.
(e) Whether the non-Federal entity

significantly deviates from its estab-
lished practtces and polioies regarding
the incurrence of costs, whioh may
unjustifiably increase the Federal
award's cost.
[78 FR 78606, Dec. 26, 2013, IU, amended at 79
FR 75885, Dec. 19, 2014]

§20().405 Allocable costs.
(a) A cost Is allocable to a partioular

Federal award or other COBtobjective if
the goods or services involved are
chargeable or assignable to that Fed-
eral award or cost objeotive in accord-
ance with relative benefits received.
This standard is met if the cost:
(1) Is incurred specifioally for the

Federal award;
(2) Benefits both the Federal award

and other work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reasonable methods; and
(3) Is necessary to the overall oper-

ation of the non-Federal entity and is
assignable in part to the Federal award
in accordance with the prmetples in
this subpart. .
(b) All activities which benefit from

the non-Federal entity's indireot (F&A)
cost, including unallowable aotivities
and donated services by the non-Fed-
eral entity or third parties, will receive
an appropriate allocation of indirect
costs.
(0) Any oost allooab1e to a partioular

Federal award under the principles pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund defioiencies, to avoid re-
strictions imposed by Federal statutes,
regulations, or terms and oonditions of
the Federal awards, or for other rea-
sons. However, this prohibition would
not preclude the non-Federal entity
from shifting costs that are allowable

§200A06

under two or more Federal awards in
accordance with existing Federal stat-
utes, regulations, or the terms and con-
ditions of the Federal awards.
(d) Direct cost allooation prinoiples.

If a oost benefits two or more projects
or activities in proportions that can be
determined without undue effort or
cost, the cost must be allocated to the
projeots based on the proportional .ben-
efit. If a cost benefits two or more
projects or aotivities in proportions
that cannot be determined because of
the interrelationship of the work in-
volved, then, notwibhstandlng' para-
graph (c) of this section, the costs may.
be allocated or transferred to bene-
fitted projects on any reasonable doeu-
mented basis. Where the purohase of
equipment or other capital asset Is spe-
oifically authorized under a Federal
award, the costs are assignable to the
Federal award regardless of the use
that may be made of the equipment or
other oapital asset involved when no
longer needed for the purpose for which
it was originally required. See also
§§200.310 Insurance coverase through
200.316Property trust relationship and
200.439Equipment and other capital ex-
penditures.
(e) If the contract is subject to OAS,

costs must be allooated to the contract
pursuant to the Cost Acoounting
Standards. To the extent that OAS is
applioable, the allooatton of costs in
aooordance with OAS takes precedence
over the allocation provistons in this
part.
['78FR 78608, Dec. 26, 2013, as amended at 79
FR 758M, Dec. 19,2014)

§200.406 Applicable credits.
(a) Applloable oredits refer to those

reoeipts or reduotion-of-expenditure-
type transaotions that offset or reduce
expense items allooable to the Federal
award as direot or indireot (F&A) coste,
Examples of suoh transaottons are: pur-
chase dtsoounts, rebates or allowances,
reooveries or indemnities on losses, in-
suranoe refundsor rebates, and adjust-
ments of overpayments or erroneous
oharges. To the extent that such cred-
its aooruing to or received by the non-
Federal entity relate to allowable
oosts, ·they must be credited to the
Federal award either as a oost reduc-
tion or oash refund, as approprlate.
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(b) In some instances, the amounts
received from the Federal Government
to finanoe activities or service oper-
ations of the non-Federal entity should
be treated as applioable oredits. Spe-
oifioally, the concept of netting such
credit items (including any amounts
used to meet cost sharing or matohing
requirements) must be recognized in
determining the rates or amounts to be
charged to the Federal award. (See
§§200.436 Depreciation and 200.468 Spe-
cialized service faoilities, for areas of
potential application in the matter of
Federal financing of aotivitiss.)
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014)

§200.407 Prior written approval (prior
approval).

Under any given Federal award, the
reasonableness and allooability of oer-
tain items of costs may be diffioult to
determine. In order to avoid subse-
quent disaJlowanoe or dispute based on
unreasonableness or nonallocabflttv,
the non-Federal entity may seek the
prior written approval of the cognizant
agenoy for indirect oosts or the Federal
awarding agenoy in advance of the in-
ourrenoe of special or unusual oosts.
Prior written approval should include
the tdmetrame or scope of the agree-
ment. The absence of prior written ap-
proval on any element of cost will not,
in itself. affeot the reasonableness or
allooabiiity of that element. unless
prior approval is specifically required
for allowabil1ty as described under oer-
tain oircumstances in the following
seotions of this part:
(a) §200.201 Use of grant agreements

(inoluding fixed amount awards). coop-
erative agreements. and contracts,
paragraph (b)(5); .
(b) §200.306 Oost sharing or matching;
(c) §200.307 Program income;
(d) §200.308 Revision of budget and

program plans;
(e) §2oo.311 Real property;
(f) §200.313 Equipment;
(g) §200.332 Fixed amount subawards;
(h) § 200.413 Direct oosts, paragraph

(c);
(i) §200.430 Oompensation-personal

services. paragraph (h);
(j) §200.431 oompensation-fringe ben-

efits;
(k) §200.438 Entertainment costs:

2 CFRCh. II (1-1-15 Edition)

(1) §200.439 Equipment and other cap-
ital expenditures;
(m) §200.440 Exohange rates;
(n) §200.441 Fines. penalties. damages

and other settlements;
(0) §200,442 Fund raising and invest-

ment management costs;
(p) §200.445 Goods or services for per-

sonal use;
(q) §200.447 Insurance and indem-

nification;
(r) §200.454 Memberships, subscrip-

tions. and professional activity costs,
paragraph (c);
(s) §2()O.455Organization costs;
(t) §200.456 Participant support costs;
(u) §200.458 Pre-award costs;
(v) §200.462 Rearrangement and re-

conversion costs;
(w) §200.467 Selling and marketing

costs;
(x) §200.470 Taxes (including Value

Added Tax); and
(y) §200.474 Travel costs.

[78 FR ~8608.Dec. 26. 2013. as amended a.t 79
FR 75886,Dec. 19. 2014]

§200.408 Limitation on allowance of
costs.

The Federal award may be subject to
statutory requirements that limit the
allowability of costs. When the max-
imum amount allowable under a limi-
tation is less than the totaJ amount de-
termined in acoordance with the prin-
ciples in this part. the amount not re-
coverable under the Federal award may
not be charged to the Federal award.

§200.409 Special considerations.
In addition to the basic consider-

ations regarding the allowabillty of
costs highlighted in this subtitle. other
subtitles in this part describe special
considerations and requirements appli-
cable to states, local governments. In-
dian tribes, and IREs. In addition. cer-
tain provisions among the items of cost
in this subpart. are only applicable to
certain types of non-Federal entities,
as specified in the following sections:
(a) Direot and Indirect (F&A) oosts

(§§200.412 Olassifioation of costs
through 200,415 Required certifications)
of this subpart;
(b) Speoial Oonsiderations for States.

Local Governments and Indian Tribes
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(§§200.4l6Cost allooation plans and in-
direot oost proposals and 200.417Inter-
agenoy service) of this subpart; and
(c) Speoial Oonsiderations for Insti-

tutions of Higher Eduoation (§§ 200.418
Costs incurred by states and local gov-
ernments and 200.419Cost accounting
standards and disolosure statement) of
this subpart.

§200.410 Collection of unallowable
costs. .

Payments made for coste determined
to be unallowable by either the Federal
awarding agency, cognizant agency for
indirect costs, or pass-through entity,
either as direot or indireot coste, must
be refunded (including interest) to the
Federal Government in aooordanoe
with instruotions from the Federal
agency that determined the costs are
unallowable unless Federal statute or
regulation directs otherwise. See also
Subpart D-Post 'Federal Award Re-
quirements of this part, §§200.300Stat-
utory and national policy requirements
through 200.309Period of performance.

§ 200.411 Adjustment of previously ne-
gotiated indirect (F&A) cost rates
containing unallowable costs.

(a) Negotiated indirect (F&A) cost
rates based oil a proposal later found to
have included costs that:
(1) Are unallowable as specified by

Federal statutes, regulations or the
terms and conditions of a Federal
award; or
(2) Are unallowable because they are

not allocable to the Federal award(s),
must' be adjusted, or a refund must be
made, in accordance witb tbe require-
ments of this section. These adjust-
ments or refunds are designed to cor-
reot tbe proposals used to establisb the
rates and do not constitute a reopening
of the rate negotiation. The adjust-
ments or refunds will be made regard-
less of the type of rate negotiated (pre-
determined, final, fixed, or provi-
sional).
(b) For rates oovering a future fisoal

year of tbe non-Federal entity. the un-
allowable costs will be removed from
tbe indireot (F&A) oost pools and the
rates appropriately adjusted.
(c) For rates oovering a past period,

the Federal share of the unallowable
coste will be computed for eaob year

§200.413

involved and a cash refund (including
interest chargeable in accordance witb
applicable regulations) will be made to
the Federal Government. If cash re-
funds are made for past periods oovered
by provisional or fixed rates, appro-
priate adjustments will be made wben
the rates are finalized to avoid dupli-
cate recovery of the unallowable costs
by the Federal Government.
(d) For rates covering the current pe-

riod, eitber a rate adjustment or a re-
fund, as described in paragTapbs (b) and
(c) of this section, must be required by
tbecognizant agenoy for indirect costs.
The choice of method must be at tbe
discretion of the cognizant agenoy for
indireot costs, based on its judgment as
to whicb metbod would be most prac-
tioal.
(e) The amount or proportion of unal-

lowable costs Included in each year's
rate will be assumed to be the same as
the amount or proportion of unallow-
able costs included in tbe base year
proposal used to establish the rate.

DmEOT AND INDffiEOT (F&A) COSTS

§200.412 Classification of costs.
There Is no universal rule for

classifying certain costs as either di-
reot or mdireet (F&A) under every ac-
oounting system. A oost may be direot
witb respect to some speoifio servioe or
function, but indireot with respect to
the Federal award 01' other final cost
objeotive. Therefore. it is essential
that eaoh item of cost incurred for tbe
same purpose be treated conetstentrv
in like oiroumstanoes either as a direot
or an Indirect (F&A) cost in order to
avoid possible double-charging of Fed-
eral awards. Guidelines for determining
direct and indirect (F&A) costs charged
to Federal awards are provided in this
subpart.

§200.418 Direct costs.
(a) General. Direot oosts are those

costs tbat can be identified speoifically
with a particular final cost objeotive,
suoh as a Federal award, or other inter-
nally or externally funded activity, or
tbat can be direotly asslgned to such
aotivities relatively easily witb a high
degree of accuraoy, Costs incurred for
tbe same purpose in like circumstanoes
must be treated oonsistently as either
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direot or Indirect (F&A) oosts. See also
§200.405Allocable oosts.
(b) Application to Federal awards.

Identifioation with the Federal award
rather than the nature of the goods and
services involved is the determining
faotor in distinguishing direct from in-
direot (F&A) costs of Federal awards,
Typioal costs charged direotly to a
Federal award are the oompensation of
employees who work on that award,
their related fringe benefit costs, tbe
costs of materials and other items of
expense Incurred for the Federal award.
IT direotly related to a speoific award,
certain oosts that otherwise would be
treated as indireot costs may also in-
olude extraordinary utility consump-
tion, the oost of materials supplied
from stock or services rendered by spe-
cialized faoilities or other inetitutional
service operations.
(0) The salaries of administrative and

clerioal staff should normally be treat-
ed as indirect (F&A) costs. Direct
oharging of these costs may be appro-
priate only if all of the following oondi-
tions are met:
(1) Administrative' or clerical serv-

ices are integral to a profect or activ-
ity;
(2) Individuals involved can be spe-

oifically identified with the project or
aotivity;
(3) Suob costs are explioitly Included

in tbe budget or have the prior written
approval of the Federal awarding agen-
oy;and
(4) The oosts are not also recovered

as indirect oosts.
(d) Minor' items. Any direot oost of

minor amount may be treated as an in-
direot (F&A) cost for reasons of practi-
oality where such aooounting treat-
ment for that item of cost is constat-
ently applied to all Federal and non-
Federal oost objeotives.
(e) The oosts of oertain aotivities are

not allowable as charges to Federal
awards. However, even though these
oosts are unallowable for purposes of
computme oharges to Federal awards,
they nonetheless must be treated as dl-
reot costs for purposes of determining'
indireot (F&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity's Indirect costs jf they
represent activities whioh:
(1) Inolude the salaries of personnel,

:2CFRCh. II (1-1-15 Edition)

(2) Oooupy space, and
(3) Benefit from the non-Federal enti-

ty'S indireot (F&A) coste.
(f) For nonprofit organizations, the

costs of aotivities performed by the
non-Federal entity primarily as a serv-
toe to members, clients, or the general
public when signifioant and neoessary
to the non-Federal entity's mission
must be treated as direot costs whether
or not allowable, and be allooated an
equitable share of indireot (F&A) coste.
Some examples of these types of aotavt-
ties Include:
(1) Maintenanoe of membership rolls,

subsoripttone, publications, and related
funotions. See also §200.464Member-
ships, subsoriptions, and professional
aotivity costs.
(2) Providing eervrcea and informa-

tion to members, legislative or admin-
istrative bodies, or the publio. See also
§§200.454 Memberships, subsorfptions,
and professional aotivity costs and
200.450Lobbying.
(3) Promotion, lobbying, and other

forms of publio relations. See also
§§200.421Advertising and public rela-
tions and 200.460Lobbying.
(4) Oonferences except those held to

conduct the general administration of
the non-Federal entity. See also
§200.4320onferenoes.
(5) Maintenance, proteotion, and in-

vestment of speoial funds not used in
operation of the non-Federal entity.
See also §200.442Fund raising and in-
vestment management costs.
(6) Administration of group benefits

on behalf of members or olients. in-
oluding life and hospital insurance, an-
nuity or retirement plans, and finan-
oial aid. See also §200.431Oornpensa-
tion-fringe benefits.
[78 FR 78608. Dec. 26, 2013, as amended at 79
FR 76885,Deo. 19, 2014)

§200.414 Indirect (F&A) costs.
(a) Facilities and Administration Classi-

fication. For major lliEs and major
nonprofit organizations, indireot (F&A)
oosts must be olassified within two
broad oategories: "Factlttdes" and
"Administration." "Faoilities" is de-
fined as depreciatdon on buildings,
equipment and capital improvement,
interest on debt assooiated With cer-
tain buildings, equipment and capiba.l
improvements, and operations and
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maintenance expenses. "Administra-
tion" ts defined as general administra-
tion and general expenses such as the
director's offioe. accounttne, personnel
and all other types of expenditures not
listed speoifica.l1yunder one of the sub-
oategories of ":Faoilities" (inoluding
cross allooations from other pools,
where applioable). :For nonprofit orga-
nizations, library expenses are inoluded
in the "Adminilltration" oategory; for
institutions of higher education, they
are included in the ":Facilttles" cat-
egory. Major TIiEllare defined as those
required to use the Standard :Format
for Submission as noted in Appendix III
to Part 200-Indireot (:F&A)Costs Iden-
tification and ASSignment, and Rate
Determination for Instdtutdona of High-
er Eduoation (DiEs) paragraph C. 11.
Major nonprofit organizations are
those whioh receive more than $10mil-
lion dollars in direot :Federal funding.
(b) Diversity of nonprofit orga-niza-tions.

Because of the diverse characteristios
andacoounting praotioes of nonprofit
organizations, it is not possible to
speoify the types of cost whtch may be
olassified as indireot (:F&A)cost in all
situations. Identifioation with a Fed-
eral award rather than the nature of
the goods and services involved is the
determining factor, in distinguishing
direot from indireot (:F&A) oosts of
Federal awards. However, typioal ex-
amples of indirect (:F&A)cost for many
nonprofit organizations may include
depreoiatnon on buildings and equip-
ment, the coste of operating and main-
taining facilities, and general adminis-
tration and general expenses, such as
the salaries and expenses of exeoutive
offioers, personnel administration, and
aooountins.

(0) Federal Agency Acceptance of Nego-
tiated Indirect Cost Ra-tes. (See also
§200.S06Cost sharing or matohing.)
(1) The negotiated rates must be ac-

oepted by all :Federal awarding agen-
otes. A :Federal awarding agency may
use a rate different from the negotiated
rate for a class of Federal awards or a
single Federal award only when re-
quired by F'ederal statute or regula-
tion, or when approved by a :Federal
awarding agenoy head or delegate
based on documented justification as
described in paragraph (c)(3) of this
sectlon.

§2DD.414

(2)The :Federal awarding agenoy head
or delegate must notify OMBof any ap-
proved deviations.
(3) The Federal awarding agenoy

must implement, and make publicly
available, the pollctes, procedures and
general decision making criteria that
their programs will follow to seek and
justify deviations from negotiated
rates.
(4) As required under §200.203Notioes

of funding opportunities, the :Federal
awarding agenoy must include in the
notioe of funding opportunity the poli-
cies relating to indirect oost rate reim-
bursement, matching, or cost share as
approved under paragraph (e)(l) of this
seotdon. AJ3 appropriate, the Federa.l
agency should incorporate discussion
of these polioies into Federal awarding
agenoy outreach activities with non-
Federal entities prior to the posting of
a notice of funding opportunity. '
(d) Pass-through entities are' subject

to the requirements in §200.331Re-
quirements for pass-through entities,
paragraph (a)(4).
(e) Requirements for development

and submission of indireot (:F&A)cost
rate proposals and cost allooation
plans are contained in Appendices ID-
VII and Appendix IX IU3 follows:
(1) Appendix ill to Part 200-Indirect

(:F&A)Oosts Identification and Assign-
ment, and Rate Determination for In-
stitutions of Higher Eduoation (IHEB);
(2) Appendix IV to Part 2O()-Indlrect

(:F&A)Oosts Identifioation and Assign-
ment, and Rate Determination for Non-
profit Organizations;
(3) Appendix V to Part 200-State/

Local Governmentwide Central Service
OoetAllooatdon Plans;
(4) Appendix VI to Part 200-Publio

Aesistance Cost Allocation Plans;
(5) Appendix VII to Part 200-States

and Local Government and Indian
Tribe Indirect Oost Proposals; and
(6) Appendix IX to Part 200-Hospital

Oost Principles.
(f) In addition to the procedures out-

lined in the appendices in paragraph (e)
of this section. ~y non-Federal entity
that has never reoeived a negotiated
indirect oost rate, except for those non-
:Federal entities described in Appendix
VII to Part 200-Statss and Local Gov-
ernment and Indian Tribe Indireot Cost
Proposals, paragraph D.1.b, may elect
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to oharge a de minimis rate of 10% of
modified total direot oosts (MTDO)
whioh may be used indefinitely.As de-
scribed in §200.403Factors affecting a1-
lowability of oosts, costs must be con-
sistently charged as either indirect or
direct costs, but may not be double
charged or inoonsistently charged as
both. If chosen, this methodology once
elected must be used oonsistently for
all Federal awards until suoh time as a
non-Federal entity chooses to nego-
tiate for a rate, which the non-Federal
entity may apply to do at any time.
(g) Any non-Federal entity that has a

current federally negotiated indireot
cost rate may apply for a one-time ex-
tension of the rates in that agreement
for a period of up to four years. This
extension will be subject to the review
and approval of the cognizant agency
for indirect costs. If an extension is
granted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
4-year extension, the non-Federal enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extensions (up to
four years) are permitted if a renegoti-
ation is completed between eaoh exten-
sion request.
[76 FR 78608,Dec. 26, 2013, as amended at 79
FR 75886.Dec. 19, 2014)

§200.415 Required certifications.
Required oertifications inolude:
(a) To assure that expenditures are

propel' and in aocordance with the
terms and conditions of the Federal
award and approved project budgets,
the annual and final fiscal reports or
vouchers requesting payment under the
agreements must include a certifi-
cation, signed by an official who is au-
thorized to legally bind the non-Fed-
eral entity, which reads as follows: "By
signing this report, I oertify to the best
of my knowledge and belfef that the re-
P01't is true, complete, and accurate,
and the expenditures, disbursements
and cash receipts are for the purposes
and objectives set forth in the terms
and conditions of the Federal award. I
am aware that any false. fictitious, or
fraudulent information. or the omis-
sion of any material fact, may subject
me to oriminal, oivll or administrative
penalties for fraud, false statements.
false claims or otherwise. (U.S. Code

2 CFR Ch. II (1-1-15 Edition)

Title 18, Section 1001and Title 31, Sec-
tions 3729-3730and 3801-3812)."
(b) Certification of cost allooation

plan or indirect (F&A) cost rate pro-
posal. Each cost allocation plan or in-
direct (F&A) cost rate proposal must
comply with the following:
(1)A proposal to establish a cost al1o-

cation plan or an indlreot (F&A) oost
rate, whether submitted to a Federal
cognizant agency for indireot costs or
maintained on file by the non-Federal
entity,. must be certified by the non-
Federal entity using the Oertificate of
Oost Allocation Plan or Oertificate of
Indirect Costs as set forth in Appen-
dices m through VII, and Appendix IX.
The certificate must be signed on be-
half of the non-Pedaral entity by an in-
dividual at a level no lower than vioe
president or chief finanoial officer of
the non-Federal entity that submits
the proposal.
(2) Unless the non-Federal entity has

elected the option under §200.414Indi-
rect (F&A) costs, paragraph (f), the
Federal Government may either dis-
allow all indirect (F&A) costs or uni-
lateral1y establish such a plan or rate
when the non-Federal entity fails to
submit a certified proposal for estab-
lishing such a plan or rate in accord-
anoe with the requirements. Such a
plan or rate may be based upon audited
historical data or such other data tha.t
have been furnished to the cognizarrt
agency for indirect costs and for which
it can be demonstrated that all unal-
lowable costs have been excluded.
When a cost allocation plan or indirect
cost rate Is un1laterally established by
the 'Federal Government because the
non-Federal entity failed to submit a
oertified proposal, the plan 01' rate es-
tablished w1l1be set to ensure that po-
tentially unallowable costs will not be
reimbursed.
(0) Certifioations by non-profit orga-

nizations as appropriate that they did
not meet the definition of a major non-
profit organization as defined in
§200.414 Indirect (F&A) costs, para-
graph (a).
(d) See also §200,450Lobbying for an-

other required certification.
[78 FR ~860ll, Dec. 26, 2013, as amended at ~9
FR ~6086.Dec.19. 2014)
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SPEOIAL CONSIDERATIONS FOR STATES,
LOOAL GOVERNMENTS AND INDIAN
TRIBES

§·200.416 Cost allocation plans and in-
direct cost proposals.

(a) For states, local governments and
Indian tribes, oertain services, such as
motor pools, computer centers, pur-
chasing', accountdng, etc., are provided
to operating agenoies on a oentralized
basts. Since Federal awards are per-
formed within the individual operating
agencies, there needs to be a process
whereby these oentral servioe costs can
be identified and assigned to benefitted
aotivities on a reasonable and con-
sietent basis. The oentral service cost
allooation plan provides that prooess.
(b) Individual operating agencies

(governmental department or agenoy),
normally oharge Federal awards for in-
direot coste through an indireot oost
rate. A separate indireot cost rate(s)
proposal for each operating agenoy is
USUally necessary to clarm indirect
oosts under Federal awards. Indirect
costs inolude:
(1) The indireot costs originating in

each department or asenoz of the gov-
ernmental unit oarrying out Federal
awards and
(2) The costs of central governmental

services distributed through the cen-
tra] service cost allooation plan and
not otherwise treated as dtreot costs.
(0) The requirements for development

and submission of cost allocation plans
(for oentral service costs and publio as-
sistanoe programs) and Indirect cost
rate proposals are contained in appen-
dices IV, V and VI to this part.

§200.41'1 Interagency service.
The coat of services provided by one

agenoy to another within the govern-
mental unit may inolude allowable di-
rect oosts of the service plus a pro-
rated share of indirect costs. A stand-
ard indirect oost allowance equal to
ten percent of the direot salary and
wage cost of providing the service (ex-
cluding overtime, shift premiums, and
fringe benefits) may be used in lieu of
determining the actual indirect costs
of the service. These services do not in-
clude centralized servlces included in
central servioe cost allocation plans as
described in Appendix V to Part 200-

§200.419

State/Local Government and Indian
Tribe-Wide Central Servioe coat Allo-
oation Plans.

SPEOIAL CONSIDERATlO;NSFOR
INSTITUTIONS OF HIGHER EDUOATION

§.200.418 Cosis incurred by stares and
local governments,

Costs inourred or paid by a state or
local government on behalf of its IHEs
for fringe benefit programs, suon as
pension oosts and FIOA and any other
coste, speoifioally incurred on behalf of,
and in direot benefit to, the IREs, are
allowable costs of such IHEs whether
or not these costa are recorded in the
aocounting recorda of the institutions,
subject to the following:
,(a) The costs meet tbe requirements

of §§200A02 Composition of coste
through 200,411 Adjustment of pre-
viously negotiated indirect (F&A) oost
rates oontadning unallowable costs, of
this subparb:
(b) The costs are properly supported

by approved cost allooation plans in ac-
cordanoe with applicable Federal cost
accounttns principles in this part; and
(0) The coats are not otherwise borne

direotly or indirectly by the Federal
Government.

§200.419 Cost accounting standards
and disclosure statement.

(a) An !HE that reoetves aggregate
Federal awards totaling $50million or
more in Federal awards subject to this
part in its most recently completed fis-
cal year must comply with the Cost
Acoountdng Standards Board's cost ao-
oounting standards located at 48 OFR
9905.501,9905.502,9905.505,and 9905.506.
CAS-covered oontracts awarded to the
IHEs are subjeot to the CAS require-
ments at 48 OFR 9900 through 9999and
48CFR part 30 (FAR Part 80).
, (b) Disclosure statement. An IHE that
receives aggregate Federal awards to-
taling $50 million or more subject to
this part during its most recently com-
pleted fiscal year must disclose their
cost accountmg practices by flling a
Disolosure Statement (D8-2) , whioh is
reproduced in Appendix III to Part
200-Indireot (F&A) Oosts Identifioa-
tion and Assignment, and Rate Deter-
mination for Institutions or Higher
Eduoation (IHEs). With the approval of
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the cognizant agenoy for indirect costs,
an IRE may meet the D8-2 submission
by submitting the D8-2 for each busi-
ness unit that received $60 million Or
more in Federal awards.

(1) The D8-2 must be submi tted to
the cognizant agenoy for indirect costs
with a copy to the IRE's cognizant
agency for audit,

(2) An IRE is responsible for main-
taining an accurate Df:?-2 and com-
plying with disolosed cost accounting
practices. An IRE must file amend-
ments to the D8-2 to the cognizant
agency for indireot 'costs six months in
advanoe of a disolosed practice being
changed to comply with a new or modi-
fied standard, or when a practice i6
ohanged for other reasons. An !HE may
proceed with implementing the change
only if it has not been notified by the
Federal oognizant agency for indirect
coste that either a longer period will be
needed for review or there are concerns
with the potential ohange within the
six months period. Amendments of a
D8-2 may be submitted at any time.
Resubmission of a complete, updated
D8-2 is discouraged except when there
are extensive changes to disclosed
practioes.

(3) Cost and funding adjustments. Cost
adjustments must be made by the cog-
nizant agenoy for indirect costs if an
IRE fails to comply with the oost pelt-
oies in this part or fails to consistently
follow ita established or disclosed oost
accountmg practices when estimating,
accumulating or reporting the costs of
Federal awards, and the aggregate cost
impact on Federal awards is material.
The cost adjustment must normally be
made on an aggregate basis for all af-
fected Federal awards through an ad-
justment of the IRE'B future F&A costs
rates or other means considered appro-
priate by the oognizant agency for indi-
reot oosts. Under the terms of CAS oov-
ered contracts, adjustments in the
amount of funding provided may also
be required when the estimated pro-
posal costs were not determined in ac-
cordance with established cost ac-
oounting practices.

(4) Overpayments, ExceBs amounts
paid in the aggregate by the Federal
Government under Federal awards due
to a noncompliant cost accounting
practice used to estimate, accumulate,

2 CFR Ch.1I (1-1-15 Edition)

or report costs musn be credited or re-
funded, as deemed appropriate by the
oognizant agenoy for iridirect costs. In-
terest applicable to the exoess amounts
paid in the aggregate during the period
of noncompliance must also be deter-
mined and oollected in accordance with
applioable Federal agency regulations.

(5) Compliant cost accounting practice
changes. Changes from one compliant
cost accounting praotice to another
oompliant practice that are approved
by the cognizant agency fOl' indirect
costs may require cost adjustments if
the change has a material effeot on
Federal awards and the changes are
deemed appropriate by the cognizant
agency for indirect costs.

(6) Responsibilities. The cognizant
agency for indirect cost must:

(i) Determine cost adjustments for
all Federal awards in the aggregate on
behalf of the Federal Government. Ac-
tions of the cognizant agenoy for indi-
rect cost in making cost adjustment
determinations must be ooordinated
with all affected Federal awarding
agencies to the extent necessary.

(11) Prescribe guidelines and establish
internal procedures to promptly deter-
mine on behalf of the Federal Govern-
ment that a D8-2 adequately discloses
the IRE's cost accounting practices
and that the disclosed practices are
compliant with applicable CAS and the
requtrements of this part.

(iii) Distribute to all affected Federal
awarding agencies any D8-2 determina-
tion Of adequacy or noncompliance.
[78 FR 7B60B.Dec. 26, 2013, as amended at 79
FR 76886, Dec. 19, 2014]

GENERAL PROVlSIONS FOR SELECTED
ITEMS OF COST

§200.420 Considerations for selected
items of cost.

This section provides principles to be
applied in establishing the allowability
of certain items involved in deter-
mining cost, in addition to the require-
ments of Subtitle II. Basic Consider-
ations of this subpart. These prfnciples
apply whether or not a,partdoular item
of oost is properly treated as direot
cost or indirect (F&A) cost. Failure to
mention a particular item of cost is
not intended to imply that it is either
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allowable or unallowable; rather, deter-
mination as to allowab1lity in each
case should be based on the treatment
provided for similar or related items of
cost, and based on the prinoiples de-
scribed in §§200A02 Composition of
oosts through 200.411 Adjustment of
previously negotiated indireot (F&A)
cost rates oontaining unallowable
coats. In case of a disorepanoy between
the provisions of a speotnc Federal
award and the provisions below, the
Federal award governs. Criteria out-
lined in §200.408 Faotors affeoting al-
lowab1l1ty of costs must be applied in
determining al1owability. See also
§200.102 Exceptions.

§200.421 Advertising and public rela-
tions.

ell.) The term advertising costs means
the oosts of advertising media and cor-
ollary administrative oosts. Adver-
tising media include magazines, news-
papers, radio and television, direct
mail, exhibits, eleotronic or computer
transmittals, and the like.
(b) The only allowable advertising

costs are those which are solely for:
(1) The reoruitment of personnel re-

quired by the non-Federal entity for
performanoe of a Federal award (See
also §200.463 Recruiting costs);
(2) The proourement of goods and

services for the performance of a Fed-
eral award;
(8) The disposal of scrap or surplus

materials acquired in the performance
of a Federal award except when non-
Federal entities are reimbursed for dis-
posal costs at a predetermined amount;
or
(4) Program outreach and other spe-

oifio purposes necessary to meet the re-
quirements of the Federal award.
(c) The term "public relations" in-

eludes oommunity. relations and means
those aotivities dedioated to maintain-
ing the image of the non-Federal entity
or maintaining or promoting under-
standing and favorable relations with
the community or publtc at large or
any segment of the publtc.
(d) The only allowable publio rela-

tions costs are:
(1) Oosts speoifioally required by the

Federal award;
(2) Oosts of communicating with the

public and press pertaining to specific

§200.424

activities or aocomplishmente which
result from performanoe of the Federal
award (these coats are considered nec-
essary as part of the outreach effort for
the Federal award); or
(3) Costs of conducting general Iiat-

son with news media and government
public relations officera, to the extent
that such activities are limited to com-
munication and liaison necessary to
keep the public informed on matters of
public concern, such as notices of fund-
ing opportunities, finanoial matters,
eto.
(e) Unallowable advertising and pub-

nc relations costs include the fol-
lowing:
(1) All advertising and public rela-

tions coste other than as specified in
paragraphs (b) and (d) of this section;
(2) Costs of meetings. oonventions,

convooations, or other events related
to other aotivities of the entity· (see
also §200.432 Conferences), including:
(i) Costs of displays, demonstrations,

and exhibits;
(ii) Costs of meeting rooms, hospi-

tality suites, and other special facili-
ties used in conjunction with shows
and other speoial events; and
(i11)Salaries and wages of employees

engaged in setting up and diaplaying
exhibits, making demonstrations, and
providing briefings;
(3) Costa of promotional items and

memorabi11a, inoluding models, gifts,
and souvenirs:
(4) Oosts of advertising and public re-

lations designed solely to promote the
non-Federal entity.

§200.422 Advisory councils.
Costs Incurred by advisory oounoils

or oommittees are unallowable unless
authorized by statute, the F'edera.l
awarding agency or as an indirect cost
where allocable to Federal awards. See
§200.444 General oosts of government,
applroable to states, local governments
and Indian tribes.

§200.423 Alcoholic beverages.
Costs of alcoholic beverages are unal-

lowable.

§200.424 Alumni/ne activities.
Oosts incurred by IHIlls for, or in sup-

port of, alumm/ae activities are unal-
lowable.
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§200.425 Audit services.
(a) "Areasonably proportionate share

of the costs of audits required by, and
performed in accordance with, tbe Sin-
gle Audit Act Amendments of 1996 (31
U.S.C. 7501-7507). as implemented by re-
quirements of this part. are allowable.
However, tbe following audit costs are
unallowable:

(1) Any costs when audits required by
the Single Audit Act and Subpart F-
Audit Requirements of this part have
not been conducted or have been con-
duoted but not in accordance there-
with; and
(2) Any costs of auditing a non-Fed-

eral entity that is exempted from hav-
ing an audit conducted under the Sin-
gle Audit Aot and Subpart F-Audlt
Requirements of this part because its
expenditures under Federal awards are
less than $750,000 during the non-Fed-
eral entity's fisoal year.
(b) The costs of a financial statement

audit of a non-Federal entity that does
not currently have a Federal award
may be Included in the indirect oost
pool for a oost allocation plan or indi-
rect cost proposal.
(c) Pass-through entities may charge

Federal awards for the cost of agreed-
upon-procedures engagements to mon-
itor subreolpients (in accordance with
Subpart D-Post Federal Award Re-
quirements of this part, §§200.S30Sub-
recipient and contractor determina-
tiona through 200.332 Fixed Amount
SubawardB) who are exempted from the
requirements of the Single Audit Act
and Subpart F-Audit Requirements of
this part. This cost ill a.Ilowable only if
the agreed-upon-procedures engage-
ments are:

(1) Conducted in accordance with
GAGAS attestation standards;
(2) Paid for and arranged by the pass-

through entity; and
(3) Limited in scope to one or more of

the following types of oomplianoe re-
quirements: aotivities allowed or
unallowed; allowable costs/cost prin-
ciples; eligibility; and reporting.

§200.426 Bad debts.
Bad debts (debts whioh have been de-

termined to be unoollectable), includ-
ing losses (whether actual or esti-
mated) arising from uncollectable ac-
oounts and other claims, are unallow-

2 CFR Ch. II 0-1-15 Edition)

able. Related oolleotion costs, and re-
lated legal costs, arising from such
debts after they have been determined
to be uncollectable are also unallow-
able. See also §2oo.428 Collections of
improper payments.

§200.427 Bonding costs.
(a) Bonding costs arise when the Fed-

eral awarding agenoy requires assur-
ance against finanoial loss to itself or
others by reason of the aot or default
of the non-Federal entity. They arise
also in instanoes where the non-Fed-
eral entity requires similar assurance,
including: bonds as bid. porrormaace,
payment, advance payment, infringe-
ment, and fidelity bonds for employees
and officials.
(b) Costs of bonding required pursu-

ant to tbe terms and conditions of the
Federal award are allowable.
(0) Costs of bonding required by the

non-Federal entity in the general con-
duct of its operations are allowable as
an indirect oost to tbe extent that such
bonding is in accordance With sound
business practioe and the rates and pre-
miums are reasonable under the oir-
oumstances.

§200.428 Collections of improper pay-
ments.

The costs incurred by a non-Federal
entity to recover improper payments
are allowable as either direct or indi-
rect costs. as appropriate. Amounts
oollected may be used by the non-Fed-
eral entity in accordance with cash
management standards set forth in
§200.305Payment.

§200.429 Commencement and convoca-
tion costs.

For lHEs, costs incurred for corn-
mencements and convooattons are un-
allowable, except as provided for in Ap-
pendix III to Part 200-Indirect (F&A)
Costs Identification and Assignment,
and Rate Determination for Institu-
tions of Higher Education (IREs), para-
graph (B)(9) Student Administration
and Servioes, as student activity costs.

§200.430 Compensation-personal
services.

(a) General. Compensation for per-
sonal services includes all remunera-
tion. paid ourrently or accrued, for
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services of employees rendered during
the period of performance under the
Federal award, inoluding but not nee-
essarily· limited to wages and salaries.
Compensation for personal services
may also include fringe benefits which
are addressed in §200.431 Compensa-
tion-fringe benefits. costs of com-
pensatton are allowable to the extent
that they satisfy the speotnc require-
ments of this part, and that the total
compensation for individual employ-
ees:
(1) Is reasonable for the services ren-

dered and conforms to the established
.written polioy of the non-Federal enti-
ty conststenbly applied to both Federal
and non-Federal activities;
(2) Follows an appointment made in

accordance with a non-Federal entity's
laws and/or rules or written policies
and meets the requirements of Federal
statute, where applicable; and
(3) Is determined and supported as

provided in paragraph (1) of this seo-
tion, Standards for Documentation of
Personnel Expenses, when appltcable,
(b) Reasonableness. Compensation for

employees engaged in work on Federal
awards will be coneidered reasonable to
the extent that it is coneistent wIth
that paid for siml1ar work in other ac-
tivities of the non-Federal entity. In
cases where the kinde of employees re-
quired for Federal awards are not found
in the other activities of the non-Fed-
eral entity, compensation will be con-
sidered reasonable to the extent that It
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.

(0) Professional activities outsule the
non-Federal entity. Unless an arrange-
ment Is specifically authorized by a
Federal awarding agency, a non-Fed-
eral entity must follow its written non-
Federal entity-wide policies and prac-
tices ooncernirig the permissible extent
of professional servioes that can be pro-
vided outside the non-Federal entity
for non-organizational compensatton.
Where such non-Federal entity-wide
written policies do not exist or do not
adequately define the permissible ex-
tent of consulting or other non-organi-
zational aotivities undertaken for
extra outside pay, the Federal Govern-
ment may require that the effort of

§200.430

professional staff working on Federal
awards be allocated between:
(1) Non-Federal entity aotivities, and
(2) Non-organizational professional

aotivities. If the Federal awarding
agency oonsiders the extent of non-or-
ganizational professional effort exces-
sive or inoonsistent with the conflicts-
of-interest terms and condtttons of the
Federal award, appropriate arrange-
ments governing compensation will be
negotiated on a case-by-case basfs.
(d) Unallowable costs. (1) Costs which

are unallowable under other sections of
these prtnelples must not be allowable
under this seotion SOlely on the basis
that they constitute personnel com-
pensation.
(2) The allowable compensation for

certain employees is subject to a ceil-
Ing in accordance with statute. For the
amount of the ceiling for cost-reim-
bursement oontraots, the covered com-
pensation subject to the ceiling, the
oovered employees, and other relevant
provisions, see 10 U.S.C. 2324(e)(1)(P),
and 41 U.S.O. 1127and 4304(a)(16).For
other types of Federal awards, other
statutoryce11ings may apply.
(e) Special considerations. Speoial con-

siderations in determining allowabl11ty
of compensation will be given to any
change in a non-Federal entity's com-
pensation polioy resulting in a substan-
tial increase in its employees' level of
oompensatton (partioularly when the
change was concurrent with an in-
crease in the ratio of Federal awards to
other aotivlties) or any change in the
treatment of all,owability of specifle
types of oompensatdon due to ohanges
in Federal policy.
(f) Incentive compensation. Inoentive

compeneation to employees based on
cost reduetdon, or efficient perform-
ance, suggestion awards, safety awards,
etc., is allowable to the extent that the
overall compensation is determined to
be reasonabla and such costs are paid
or accrued pursuant to an agreement
entered into in good faith between the
non-Federal entity and the employees
before the services were rendered, or
pursuant to an established plan fol-
lowed by the non-Federal entity so
oonsistently as to imply, in effect, an
agreement to make such payment.
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(g) Nonprofit organizations. For corn-
pensation to members of nonprofit or-
ganizations, trustees. direotors. associ-
ates, officers, or the immediate fami-
lies thereof, determination must be
made that such oompensation is rea-
sonable for the actual personal eervices
rendered rather than a distribution of
earnings in excese of costs. This may
Include direotor's and executive com-
mittee member's fees, incentive
awards. allowanoes for off-site pay, In-
oentive pay, location allowances, hacd-
ship pay. and oost-of-llving differen-
tials.

(h) Institutions of higher education
(IHEs). (1) Certain conditions require
special oonsideration and possible Iimi-
tattone in determining allowable per-
sonnel oompensataon costs under Fed·
eral awards. Among such oonditions
are the following:

(i) Allowable aotivities. Oharges to
Federal awards may Include reasonable
amounts for aotivities contributing
and direotly related to work under an
agreement, such as delivering special
lectures about speoific aspeots of the
ongoing activity, writing reports and
artioles, developing and maintaining
protocols (human, animals, eto.), man-
aging snnstanoes/onemtcale, managing
and securinz projeot-speoifio data, 00-
ordinating research subjects, partioi-
pating in :appropriate seminars, con-
sultillg with oolleagues and graduate
students, and attending meetings and
conferenoes.

(if) Inoidental activities. Incidental
activities for which supplemental com-
pensation is allowable under written
institutional policy (at a rate not to
exceed institutional base salary) need
not be Included in the reoords desoribed
in paragraph (i) of -this section to dt-
reotly oharge payments of incidental
aotivities, such activities must either
be speoifioally provided for in the Fed-
eral award budget or receive prior writ-
ten approval by the Federal awarding
agenoy.

(2) Salary baSis. Oharges for work per-
formed on Federal awards by faoulty
members during the academtc year are
allowable at the IBS rate. Exoept as
noted in paragraph (h)(l)(ii) of this sec-
tion, in no event will charges to Fed-
eral awards, irrespeotive of the basis of
computation, exceed the proportionate

2 CFRCh. II (1-1-15 Edition)

share of the IBS for that period. This
principle applies to all members of fao-
ulty at an institution. IBS is defined as
the annual compensation paid by an
IHE for an individual's appointment,
whether that individual's time is spenu
on research, instruction, administra-
tion, or other aotivities. IBS excludes
any income that an individual earns
outside of duties performed for the
IRE. Unless there is prior approval by
the Federal awarding agency, charges
of a faoulty member's salary. to a Fed-
eral award must not exceed the propor-
tionate share of the ms for the period
during whioh the faoulty member
worked on the award.

(3) Intra-Institution of Higher Edu-
cation (iHE) consulting. Intra-JHE con-
sulting by faculty is assumed to be Un-
dertaken as an mE obligation requir-
ing no compensation in addition to
IBB. However, in unusual oases where
consultation is across departmental
lines or involves a separate' or remote
operation, and the work performed by
the faculty member is in addition to
his or her regular responsibilities, any
charges for such work representing ad-
ditional compensation above lBS are
allowable provided that such con-
suIting arrangements are speoifically
provided for in the Federal award or
approved in wl'iting by the Federal
awarding agency.

(4) Extra Service Pay normally rep-
resents overload compensation. subjeot
to iilstitutional cornpensatdon policies
for services above and beyond IBS.
Where extra service pay is a result of
Intra-JHE oonsulting, it is subjeot to
the same requirementa of paragraph (b)
above. It is allowable if all of the fol-
lowing oonditions are met:

(i) The non-Federal entity estab-
lishes oorieietent written polioies whioh
apply uniformly to all faculty mem-
bers, not just those working on Federal
awards.

(11) The non-Federal entity estab-
lishes a oonsistent written definition of
work covered by ms whioh is speolfio
enough to determine oonoluelvelv when
work beyond that level has ocourred.
This may be described in appointment
letters or other documentations.

(iii) The supplementation amount
paid is commensurate with the lBS
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rate of pay and the amount of addi-
tional work performed. See paragraph
(h)(2) of this section,
(iv) The salaries, as supplemented,

fall wi thin the salary structure and
pay ranges established by and doou-
mented in writing or otherwise applioa-
ble to the non-Federal entity.
(v) The total salaries oharged to Fed-

eral awardf;l including extra service pay
are subject to the Standards of Docu-
mentation as described in paragraph (i)
of this seotion.

(5) Periods outside the academic year.
(i) Except as specified for teaching ac-
tivity in paragraph (h)(6)(ii) of this sec-
tion, charges for work performed by
faculty members on Federal awards
during periods not included in the base
aalary period will be at a rate not in
excess of the IBS.
(ii) Oharges for teaching actdvttdes

performed by faculty members on Fed-
eral awards during periods not included
in rns period will be based oil the nor-
mal written policy of the lHE gov-
erning oompeneation to faculty mem-
bers for teaching assignments during
such periods.

(6) Part-time faculty. Oharges for work
performed on Federal awards by fac-
ulty members having' only part-time
appointments will be determined at a
rate not in excess of that regularly
paId for part-time assignments.

(7) Sabbatical leave costs. Rules for
sabbatical leave are as follow:
(1) Costs of leaves of absence by em-

ployees for performance of graduate
work or aabbattcal study, travel, or re-
search are allowable provided the IHE
has a uniform written pnlloy on sab-
batioal leave for persons engaged in in-
struotion and persons engaged in re-
searoh, Suoh oosts will be allooated on
an equitable basis among all related
activities of the IRE.
(ii) Where sabbatical leave is in-

cluded in fringe benefits for which a
oost is determined for assessment as a
direct charge, the aggregate amount of
suoh aesessmenta applicable to all
work of the institution during the base
period must be reasonable in relation
to the IHE'e actual experience under
its sabbatical leave polioy.

(8) Salary rates for non-faculty mem-
bers. Non-faoulty full-time professional
personnel may also earn "extra service

§200A30

pay" in aocordanoe with the non-Fed-
eral entity'e written policy and con-
sistent with paragraph (h)(l)(i) of this
seotion.
(i) Standards [or Documentation of Per-

sonnel Expenses (1) Oharges to Federal
awards for salaries and wages must be
based on records that aoourately re-
flect the work performed. These
records must:
(i) Be supported by a system of inter-

nal control whioh provides reasonable
assuranoe that the ohal~es are aoou-
rate, allowable, and properly allooated;
(li) Be inoorporated into the offioial

records of the non-Federal entity;
(i11)Reasonably reflect the total ao-

tivity for whioh the employee is com-
pensated by the non-Federal entity,
not exoeeding 100% of compensated ac-
tivities (for IRE, this per the lHE's def-
inition of IBS); . I

(1v) Enoompass both federally as-
sisted and all other aotivities com-
pensated by the non-Federal entity on
an integrated basis, but may Include
the use of subsidiary records as defined
in the non-Federal entity's written pol-
ioy;
(v) Comply with the established ao-

oounting polioies and practioes of the
non-Federal entity (See paragraph
(b)(1)(11) above for treatment of inci-
dental work for IHEs.); and
(vi) [Reserved]
(vii) Support the distribution of the

employee's salary or wages among spe-
oifio activities or cost objectives if the
employee works on more than one Fed-
eral award; a Federal award and non-
Federal award; an indirect cost activ-
ity and a direct oost aotivity; two or
more indireot activities whioh are allo-
oated using different allocation bases;
or an unallowable activity and a direct
or indireot cost s,otivity.
(vi11) Budget estimates (i.e., esti-

mates determined before the servioes
are performed) alone do not qualify as
support for oharges to Federal awards,
but may be used for interim acoounting
purposes, provided that:
(A) The system for establishing the

estimates produoes reasonable approxi-
mations of the activity actually per-
formed; .
(B) Signifioant changes in the 001'-

responding' work aotivity (as defined by
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the non-Federal entity's written poli-
cies) are identified and entered into the
records in a timely manner. Short term
(such as one or two months) fluctua-
tion between workload categories need
not be considered as long as the dis-
tribution of salaries and wages is rea-
sonable over the longer term; and

(C) The non-Federal entity's system
of internal controls includes processes
to review after-the-fact interim
charges made - to a Federal awards
based on budget estimates. All nec-
essary adjustment must be made such
that the final amount charged to the
Federal award is accurate, allowable,
and properly allocated.

(ix) Because practtces vary as to the
activity constituting a full workload
(for IREs, IBS), records may reflect
categories cf activities expressed as a
percentage distribution of total aotivi-
ties.
(x) It is recognized that teaching, re-

search, service, and administration are
often inextricably intermingled in an
academic setting. Wben recording sala-
ries and wages charged to Federal
awards for !HEs, a precise assessment
of factors that contribute to costs is
therefore not always feasible, nor is it
expeoted.

(2) For records which meet the stand-
ards required in paragraph (i)(l) of this
section, the non-Federal entity will not
be required to provide additional sup-
port or documentation for the work
performed, other than that referenced
in paragraph (i)(3) of this section.

(3) In accordanoe with Department of
Labor regulations implementing the
Fair Labor Standards Aot (FLSA) (29
OFR part 516), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be supported by records indicating
the total number of hours worked each
day.

(4) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.

(5) For states, local governments and
Indian tribes, substitute processes or
systems for allooating salaries and
wages to Federal awards may be used

2 CFRCh. II (1-1-15 Edition)

in place of or in addition to the records
described in paragraph (1) if approved
by the cognizant agency for indirect
cost. Such systems may include, but
are not limited to, random moment
sampling, "rolling" time studies, case
counts, or other quantifiable measures
of work performed.
(1) Substitute systems which use

sampling methods (primarily for Tem-
porary Assistance for Needy Families
(TANF), the Supplemental Nutrition
Assistance Program (SNAP), Medioaid,
and other public assistance programs)
must meet acceptable BtatiBtical sam-
pling standards including:

(A) The sampling universe must in-
clude all of the employees whose sala-
ries and wages are to be allocated
based on sample results exoept as pro-
vided in paragraph (i)(5)(iii) of this sec-
tion;
(B) The entire time period involved

must be covered by the sample; and
(C) The results must be statistically

valid and applied to the period being
sampled.
(U) Allocating charges for the sam-

pled employees' supervisors, olerloal
and support staffs, based on the results
or the sampled employees, will be ac-
ceptable.

(iii) Less than full complianoe with
the statistical sampling standards
noted in subsection (5)(1) may be ao-
oepted by the cognizant agency for in-
direct costs if it conoludes that the
amounts to be allocated to Federal
awards will be minimal, or if it con-
eludes that the syatern proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
'which complies with the standards.

(6) Cognizant agencies for indirect
costs are encouraged to approve alter-
native proposals based on outoomes
and mtlestones for program perform-
ance where these are clearly doeu-
mented. Where approved by the Federal
cognizant agency for indirect costs,
these plans are acceptable as an al ter-
native to the requirements of para-
graph (i)(1) of this section.

(7) For Federal awards of similar pur-
pose activity or instances of approved
blended funding, a non-Federal entity
may submit performance plans that in-
corporate funds from multiple Federal
awards and account for their combined
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use baaed on performance-oriented
metrics, provided that such plans are
approved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that describes the method of oharging
costs, relates the charging of costs to
the specifio aotivity that is applicable
to all fund sources, and is based on
quantifiable measures of the activity
in relation to time charged.

(8) For a non-Federal entity where
the records do not meet the standards
descrtbed in this section, the Federal
Government may require personnel ac-
tivity reports, including prescribed cer-
tifications, or equivalent dooumenta-
tion that support the records as re-
quired in this section.
[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75886, Deo. 19, 2014J

§ 200.481 Compensation-fringe bene-
fits.

(a) Fringe benefits are allowances
and services provided by employers to
their employees as oornpensatdon in ad-
dition to regular salaries and wasee,
Fringe benefits include, but are not
limited to, the costs of leave (vacation,
family-related, sick or military), em-
ployee insurance, pensions, and unem-
ployment benefit plans. Except as pro-
vided elsewhere in these prinoiples, the
oosts of fringe benefits are allowable
provided that the benefits are reason-
able and are required by law, non-Fed-
eral entity-employee agreement, or an
established polioy of the non-Federal
entity,

(b) Leave. The cost of fringe' benefits
in the form of regular oompensation
paid to employees during periods of au-
thorized absences from the job, such as
for annual leave, family-related leave,
stck leave, holidays, oourt leav-e, mili-
tary leave, administrative leave, and
other similar benefits, are allowable if
all of the following criteria are met:

(1) They are provided under estab-
lished written leave polioies;

(2) The oosts are equitably allooated
to all related aotivities, Includtng Fed-
eral awards; and,

(3) The aooounting basis (cash or ac-
orual) seleoted for oosting each type of
leave is consistently followed by the

§20D.431

non-Federal entity or speoified group-
ing of employees.

(i) When a non-Federal entity uses
the cash basis of aocounting, the oost
of leave is recognized in the period that
the leave is taken and paid for. Pay-
ments for unused leave when an em-
ployee retires or terminates employ-
ment are allowable in the year of pay-
ment.

(11) The accrual basis may be only
used for those types of leave for which
a liability as defined by GAAP exists
when the leave is earned. When a non-
Federal entity uses the accrual basis of
aooountmg, allowable leave costs are
the lesser of the amount accrued 01'
funded.

(0) The cost of fringe benefits in the
form of employer oontributions or ex-
penses for social security; employee
life, health, unemployment, and work-
er's oompensation insurance (except as
indioated in § 200.447Insurance and In-
demnifioation); pension plan oosts (see
paragraph (i) of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written polioies. Suoh benefits,
must be allooated to Federal awards
and all other aotivities in a manner
oonsistent wi th the pattern of benefits
attributable to the .individuals or
group(s) of employees whose salaries
and wages are ohargeable to such Fed-
eral awards and other activities, and
charged as direct or indireot oosts in
accordance with the non-Federal enti-
ty's acoounting practioes.

(d) Fringe benefits may be assigned
to cost objectives by identifying spe-
oific benefits to speoifio individual em-
ployees or by allooating on the basis of
entity-wide salaries and' wages of the
employees receiving the benefits. When
the allocation method is used, separate
allooations must be made to selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs in relationship to salaries and
wages do not differ significa.ntly for
different groups of employees.

(e) Insurance. See also § 200.447Insur-
ance and indemnification, paragraphs
(d)(l) and (2).

(1) Prov1sions for a reserve under a
self-insurance program for unemploy-
ment oompensation or workers' com-
pensation are allowable to the extent
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that the provisions represent reason-
able estimates of the liabilities for
such compensation, and tbe types of
coverage, extent of coverage, and rates
and premiums would bave been allow-
able had tnsurance been purohased to
cover the risks. However, provisions for
self-insured liabilities whioh do not be-
oome payable for more than one year
after the provision ie made must not
exoeed the present value of the liabil-
ity.
(2) Costs of insurance on the lives of

trusteee, officers, or other employees
holding poeitdons of similar responsi-
bility are allowable only to the extent
that the' insurance represents addi-
tional compensation. The costs of such
insurance when the non-Federal entity
is named as benefioiary are unallow-
able. .
(3) Aotual claims paid to or on behalf

of employees or former employees for
workers' compensation, unemployment
oompensation, severance pay, and simi-
lar employee benefits (e.g., post-retire-
ment health benefits), are allowable in
the year or payment provided that the
non-Federal entity followa a. oonsistent
costing polioy.

(f) Automobiles. That portion of auto-
mobile costs furnished by the entity
that relates to personal use by employ-
ees (including transportation to and
from work) Ia una.llowable as fringe
benefit or indireot (F&A) costs regard-
less of whether the oost is reported as
taxable income to the employees.
(g) Pension Plan Costs. Pension plan

costs which are incurred in accordance
with the established policies of the
non-Federal entity are allowable, pro-
vided that:
(1) Suoh policies meet the test of rea-

sonableness.
(2)Tbe methods of oost allocation are

not disoriminatory.
(3) For entities using accrual based

acoounting, the cost assigned to each
fisoal year is determined in acoordanoe
with GAAP.
(4) The costs assigned to a given fis-

oal year are funded for all plan partici-
pants within six months after ~he end
of that year. However, inoreases to nor-
mal and past service pension coste
caused by a delay in funding the aotu-
arial liability beyond 30 calendar days
after each quarter of the year to which

2 CFR Ch. /I (1-1-15 Edition)

suoh costs are assignable are unallow-
able. Non-Federal entity may elect to
follow the "Cost Acoounting Standard
for Oomposition and Measurement of
Pension Oosts" (48 OFR 9904.412).
(5) Pension plan termination insur-

anoe premiums paid pursuant to the
Employee Retirement tncome Security
Aot (ERISA) of 1974(29U.S.C. 1301-1461)
are allowable. Late payment charges
on such premiums are unallowable. Ex-
cise taxes on accumulated funding defi-
oienoies and other penalties imposed
tinder ERISA are unallowable.
(6) Pension plan costs may be com-

puted using a pay-as-you-go method or
an acceptable actuarial cost method in
accordance with established written
polioies of the non-Federal entity.
(i) For pension plans financed on a

pay-as-you-gO method, allowable costs
will be limited to those representing
actual payments to retirees or their
beneficiaries.

(11) Pension costs calculated using an
actuarial cost-based method recognized
by GAAP are allowable for a given fis-
cal year if they are funded for that
year within six months after the end of
that year. Oosts funded after the six
month period (or a later period agreed
to by the cognizant agency for indireot
oosts) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the six
month period if an appropriate adjusy.
ment is made to oompensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursement and the non-Federal enti-
ty'S contribution to the pension fund.
Adjuetments may be made by cash re-
fund or other equitable prooedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of oontributions
to the pension fund.
(iii) Amounts funded by the non-Fed-

eral entity in excess of the aotuarially
determined amount for a fisoal year
may be used astbe non-Federal enti-
ty'S oontribution in future periods.
(iv) When a non-Federal entity con-

verts to' an acceptable actuarial cost
method, as defined by GAAP, and funds
pension costs in acoordanoe with this
method, the unfunded liability at the

150

ATIACHMENT::J?:=::-\
PAGE ••.J.::\ ... OF •••J'±:9 PAGES. I



OMB Guidance

time of oonversion ill allowable if am-
ortized over a period of years in accord-
ance with GAAP.

(v) The Federal Government must re-
ceive an equitable share of any pre-
viously allowed pension costs (includ-
ing sarninga thereon) whioh revert or
inure to the non-Federal entity in the
form of a refund, withdrawal, or other
credit.

(h) Post-Retirement Health. Post-re-
tirement heal th plans (PRHP) refers to
oeste of health insurance or health
services not included in a pension plan
covered by paragraph (g) of this section
for retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be oomputed using a pay-as-you-go
method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.

(1) For PRHP financed on a pay-as-
you-go method, allowable costs will be
limited to those representing actual
payments to retirees or their bene-
ficiaries.

(2) PRHP costs calculated using an
actuarial cost method recognized by
GAAP are allowable if they are funded
for that year within six months after
the end of that year. Costs funded after
the six month period (or a later period
agreed to by the cognizant agency) are
allowable in the year funded. The Fed-
eral cognizant agenoy for indirect costs
may agree to an extension of the six
month period 1f an appropriate adjust-
ment is made to compensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty's oontributions to the PRHP fund.
Adjllstments may be made by cash re-
fund, reduction in ourrent year's PRHP
costs, or other equitable prooedures to
oompensate the Federal Government
for the time value of Federal reim-
bursements in exoess of oontributions
to the PRHP fund.

(3) Amounts funded in excess of the
a.ctuarially determined amount for a
fisoal year may be used as the Federal
Government's oontribution in a future
period.

(4) When a non-Federal entity con-
verts to an aooeptable actuaraal coat
method and funds PRHP coste in ac-
oordanoe with this method, the initial

§200.431

unfunded liability attributable to prior
years is allowable if amortized over a
period of years in aooordanoe with
GAAP, or, if no such GAAP period ex-
ists, over a period negotiated with the
eogntzanf agenoy for indireot costs.

(5) To be allowable in the current
year, the PRHP costs must be paid ei-
ther to:

(i) An insurer or other benefit pro-
vider as ourrent year costs or pre-
miums, or

(ii) An insurer or trustee to maintain
a t;rust fund or reserve for the sole pur-
pose of providing post-retirement bene-
fits to retiress and other benefioiaries.

(6) The Federal Government must re-
oeive an equitable share of any
amounts of previously allowed post-re-
tirement benefit coats (including earn-
ings thereon) whioh revert or inure to
the non-Federal entity in the form of a
refund, withdrawal, or other oredit.

(i) Severance Pay. (1) Severance pay,
also oommonly referred to as dismissal
wages, 113 a payment 1n addltdon.to reg-
ular salaries and wages, by non-Federal
ent1ties to workers whose employment
is being terminated. Oosts of severance
pay are allowable only to the extent
that in each case, it is required 'by (a)
law, (b) employer-employee agreement,
(0) established polioy that oonstatutee,
in effeot, an implied agreement on the
non-Federal entity's part, or (d) oir-
cumstances of the partioular employ-
ment.

(2) Costs of severance payments are
divided into two categories as follows:

(1) Aotual normal turnover severance
payments must be allooated to all ac-
tiv1ties; or, where the non-Federal en-
tity provides for a reserve for normal
severances, such method will be ac-
ceptable if the charge to current oper-
ations is reasonable in light of pay-
ments aotually made for normal
severances over a representative past
period, and if amounts charged are al-
located to all activitieB of the non-Fed-
eral entity.

(ii) Measurement of costs of abnor-
mal or mass severance pay by means of
an accrual wBl not aohieve equity to
both parties. Thus, acoruals for this
purpose are not allowable. However,
the Federal Government reoognizes its
obligation to parbicipate, to the extent
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of its fair share, in any specific pay-
ment. Prior approval by the Federal
awarding agency or cognizant agency
for indirect cost, as appropriate, is re-
quired.
(3) Costs incurred in certain sever-

ance pay packages which are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change in
management control over, or owner-
ship of, the non-Federal entity's assets,
are unallowable.
(4) Severanoe payments to foreign na-

tionals employed by the non-Federal
entity outside the United states, to
the extent that the amount exoeeds the
customary or prevailing practioes for
the non-Federal entity in the United
States, are unallowable, unless they
are neoessary for the performanoe of
Federal programs and approved by the
Federal awarding agency.
(5) severence payments to foreign na-

tionals employed by the non-Federal
entity outside the United States due to
the termination of the foreign national
as a result of the closing of, or curtadl-
ment of activities by, the non-Federal
entity in that oountry, are unallow-
able, unless they are necessary for the
performanoe of Federal programs and
approved by the Federal awarding
agency.
(j)(1) For lHEs only. Fringe benefits in

the form of tuition or remission of tui-
tion for individual employees are al-
lowable, provided such benefits are
granted in accordance with established
non-Federal entity policies, and are
distributed to all non-Federal entity
aotivities on an equitable basis. Tui-
tion benefits for family members other
than the employee are unallowable.
(2) Fringe benefits in the form of tui-

tion or remission of tuition for indi-
vidual employees not employed by
IREs are limited to the tax-free
amount allowed per seotion 127 of the
Internal Revenue Code as amended.
(3) IREs may offer employees tuition

warvers or tuition reduotions for un-
dergraduate education under IRC Sec-
tion 117(d) as amended, provided that
the benefit does not disoriminate in
favor of highly compensated employ-
ees. Federal reimbursement of tuition

2 CFRCh. II (1-1-15 Edition)

or remission of tuition Iealso limited
to the institution for whioh the em-
ployee works. See §200A66Scholarships
and student aid costs, for treatment of
tuition remission provided to students.
(k) For IREs whose oosts are paid by

state or looal governments, fringe ben-
efit programs (such as pension coets
and FICA) and any other benefits costs
specifioally inourred on behalf of, and
in direct benefit to. the non-Federal
entity, are allowable costs of such non-
Federal entities whether or not these
costs are reoorded in the' acoounting
records of the non-Pederal entities,
subject to the following:
(1) The coats meet the requirements

of Baste Oonsiderations in §§200A02
Oomposition of oosts through 200.411
Adjustment of previously negotiated
indirect (F&A) cost rates oontaining
unallowable costs of this subpart;
(2) The costs are properly supported

by approved cost allooation plans in ac-
oordance with applicable Federal oost
accounting prinoiples; and
(3) The costs are not otherwise borne

direotly 01' indireotly by the Federal
Government.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014] ,

§200.432 Conferences.
A conference is defined as a meeting,

retreat, seminar. symposium, work-
-shop or event whose primary purpose is
the dissemination of technical infor--
mation beyond the non-Federal entity
and is necessary and reasonable for
successful performanoe under the Fed-
eral award. Allowable conference costs
paid by the non-Federal entity as a
sponsor or host of the conferenoe may
Include rental of facilities, speakers'
fees, costs of meals and refreshments,
local transportation, and other items
incidental to such oonferences unless
further restricted by the terms and
conditions of the Federal award. As
needed, the costs of identifying, but
not providing, loca.lly available depend-
ent-care resouroes are allowable. Con-
ferenoe hosts/sponsors must exercise
disoretion and judgment in ensuring
that conrerence costs are appropriate,
necessary and managed in a manner
that minimizes costs to the Federal
award. The Federal awarding agency
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may authorise exceptions where appro-
priate for. programs inoluding Indian
tribes, children, and the elderly. See
also §§200,438 Entertainment costs,
200.456 Partioipant support costs,
200.474 Travel costs, and 200,476 Trust-
ees.

§200.433 Contingency provisions.
(a) Oontingenoy is that part of a

budget estimate of future coste (typi-
oally of large oonstruction projects, IT
systems, or other items as approved by
the Federal awarding agenoy) whioh is
assooiated with possible events or con-
ditions arising from causee the preoise
outoome of whioh is indeterminable at
the time of estimate, and that expert-
enoe shows will likely result, in aggre-
gate, in additional costs for the ap-
proved aotivity or projeot. Amounts for
major project scope ohangea, unfore-
seen risks, or extraordinary events
may not be included.
(b) It is permissible for oontingenoy

amounts other than those exoluded in
paragraph (a) of this seotion to be ex-
plicitly Included in budget estimates,
to the extent they are necessary to im-
prove the precision of those estimates.
Amounts must be estimated using
broadly-aooepted cost estimating
methodologies, specified in the budget
dooumentation of the Federal award,
and acoepted by the Federal awarding
agenoy. As such, contingenoy amounts
are to be inoluded in the Federal
award. In order for aotual costs in-
ourred to be allowable, they must com-
ply with the cost prinoiples and other
requirements in this part (see also
§§20().800 Statutory and national polioy
requirements through 200.809 Period of
performanoe of Subpart D of this part
and 200.408 Factors affeoting allow-
ability of costs): be necessary and rea-
sonable for proper and effioient acoorn-
plishment of projeot or program objeo-
tives, and be verifiable from the non-
Federal entity's records.
(0) Payments made by the Federal

awarding agency to the non-Federal
entity's "contingenoy reserve" or any
siml1ar payment made for events the
occurrence of whioh cannot be foretold
with oertainty as to the time or inten-
sity, or with an assurance of their hap-
pening, are unallowable, except as
noted in §§2oo.481 Oompensation-

§200,434

fringe benefits regarding self-insur-
ance, pensions, severance and post-re-
tirement health costs and 2()0,447 Insur-
ance and indemnifioation.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 19, 2014]

§2(}0.494 Contributions and donations.
(a) Oosts of oontributions and dona-

tions, including cash, property, and
services, from the non-Federal entity
to other entities, are unallowable.
(b) The value of services and property

donated to the non-Federal entity may
not be charged to the Federal award ei-
ther as a direot or indireot (F&A) cost.
The value of donated services and prop-
erty may be used to meet cost sharing
or matohing requirements (see §200.306
Oost sharing or matohing). Deprecia-
tion on donated assets is permitted in
accordance with §200,436 Depreciation,
as long as the donated property is not
counted towards cost sharing or
matohing requirements.
(0) Servioes donated or volunteered

to the non-Federal entity may be fur-
nished to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other sk1lled and UD-
sk1l1ed labor. The value of these ·serv-
ices may not be charged to the Federal
award either as a direot or indireot
oost. However, the value of donated
services may be used to meet cost shar-
ing 01' matohing requirements in ao-
cordance with the provisions of §200.306
Cost sharing or matohing.
(d) To the extent feasible, servioes

donated to the non-Federal entity will
be supported by the same methods used
to support the allooab1l1ty of regular
personnel services,
(e) The iollowing provisions apply to

nonprofit organizations. The value of
services donated to the nonprofit orga-
nization utilized in the performance of
a direot oost aotivity must be oonstd-
ered in the determination of the non-
Federal entity's indireot cost rate(s)
and, aooordingly, must be allooated a
proportionate share of applicable indi-
reot costs when the following otr-
oumstanoes exist:
(1) The aggregate value of the serv-

ices is material;
(2) The services are supported by a

signifioant amount of the indireot
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oosts inourred by the non-Federal enti-
ty;
(i) In those instances where there Is

no basis for determining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for indirect costs must nego-
tiate an appropriate allocation of indi-
reot oost to the servtoes.

(11) Where donated services directly
benefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total costs of the project.
Sucb indirect costs may be reimbursed
under the Federal award or used to
meet cost sharing or matching require-
ments.
(f) Fair market value of donated

services must be computed as described
in §200.306 Cost sharing or matching.
(g) Personal Property and UBe of

Space.
(1) Donated personal property and

use of space may be turntshed to a non-
Federal entity. The value of the per-
sonal property and space may not be
charged to the Federal award either as
a direot or indirect cost.
(2) The value of the donations may be

used to meet cost sharing or matching
share requirements under the condi-
tions described in §§ 200.300 statutory
and national policy requirements
througb 200.309 Period of performanoe
of subpart D of this part. Tbe value of
the donations muat be determined in
accordance with §§200.300 Statutory
and national policy requirements
througb 200.309 Period of performance.
Where donations are treated as Indirect
costs, indirect cost rates will separate
the value of the donations so that re-
imbursement will not be made.
[70 FR 78608, Dec. 26, 2013, as amended at 79
FR 7li886,Deo. 19, 2014]

§200.436 Defense and. jlros6cutioD of
criminal and civil proceedings,
claims, appeals and patent infringe-
ments.

(a) Definitions for the purposes of
this section.

(1) Conviction means a judgment or
conviotion of a criminal offense by any
court of oompetent jW'isdiction, wheth-
er entered upon verdict or a plea, in-
cluding a oonviction due to a plea of
nolo oontendere.

2 CFRCh. II 0-1-l5 Edition)

(2) Costs include the services of in-
house or private counsel, accountants,
oonsultants, or others engaged to as-
sist the non-Federal entity before, dur-
ing, and after commencement of a judi-
oial or administrative prooeeding, tbat
bear a direot relationship to the pro-
oeeding.

(3) Fraud means:
(i) Aots of fraUd or corruption or at-

tempts to defraud the Federal Govern-
ment or to corrupt its agents,
(ii) Aots that constitute a cause for

debarment or suspeneton (as specified
in agency regulations), and
(iii) Acts whioh violate the False

Claims Act (31 U.S.C. 372~3732) or the
Antl-kickbaok Act (41 U.S.C. 1320a-
7b(b».

(4) Penalty does not Include restitu-
tion, reimbursement, or compensatory
damages.

(5) Proceeding Includes an investiga-
tion.
(b) Costs. (1) Exoept as otherwise de-

scribed herein, costs Incurred in con-
neotion with any ortminal, oivil or ad-
ministrative prooeeding (including fil-
ing of a false oertifioation) commenced
by tbe Federal Government, a state,
local government, or foreign govern-
ment, or joined by the Federal Govern-
ment (inclUding a proceeding under the
False Olaima Aot), against the non-
Federal entity, (or commenoed by tbird
parties or a current or former em-
ployee of tbe non-Federal entity wbo
submits a whistleblower oomplaint of
reprisal in accordance with 10 U.S.C.
2409 or 41 U.S.C. 4712), are not allowable
if the proceeding:
(i) Relates to a violation of, or failure

to oomply with, a Federal, state, local
or foreign statute, regulation or the
terms and condttrone of the Federal
award, by the non-Federal entity (in-
cluding its agents and employees); and
(ii) Results in any of the following

dispositions:
(A) In a ortminal proceeding, a con-

viotion.
(B) In a civil or administrative pro-

ceeding involving an allegation of
fraud or similar misconduot, a deter-
mination of non-Federal entity liabil-
ity.
(C) In the case of any civll or admin-

istrative proceeding, the disallowanoe
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of oosts or the imposition of a mone-
tary penalty, or an order issued by the
Federal awarding agency head or dele-
gate to the non-Federal entity to take
corrective action under 10 U.S.C. 2409
or 41U.S.O. 4712.

(D) A final decision by an appropriate
Federal offioial to debar or suspend the
non-Federal entity, to rescind or void a
Federal award, or to terminate a Fed-
eral award by reason of a violation or
failure to comply with a statute, regu-
lation, or the terms and conditions of
the Federal award.

(E) A disposition by consent or com-
promise,if the action could have re-
sulted In any of the dispositions de-
scribed in paragraphs (b)(l)(ii)(A)
through (D) of this section.

(2) If more than one proceeding in-
volves the same alleged misconduct,
the costs of ali such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.

(c) If a proceeding referred to in para-
graph (b) of this section is commenoed
by the Federal Government and is re-
solved by consent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the Federal Govern-
ment, then the oosts incurred may be
allowed to the extent specifically pro-
vided in such agreement.

(d) If a prooeeding referred to in para-
graph (b) of this section is oommenoed
by a state, looal or foreign government,
the authorized Federal offioial may
allow the costs inourred if such author-
ized official determines that the costa
were Incurred as a result of:

(1)A specifio term or condition of the
Federal award, or .

(2) Specific written direction of an
authorized official of the Federal
awarding agency.

(e) Costs incurred in connection with
prooeedings desoribed In paragraph (b)
of this seotion, whioh are not made un-
allowable by that subseotdon, may be
allowed but only to the extent that:

(1) The oosts are reasonable and nec-
essary in relation to the administra-
tion of the Federal award and activi-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;

(2) Payment of the reasonable, nec-
essary, allooable and otherwise allow-

§200A35

able costs inourred is not prohibited by
any other provision(s) of the Federal
award;

(3) The oosts are not reoovered from
the Federal Government or a third
party, either directly as a result of the
proceeding or otherwise; and,

(4) An authorized Federal official
must determine the peroentage of costs
allowed oonsidering the complexity of
litigation, generally accepted prin-
ciples governing the award of legal fees
in oivil aotions involving the United
States, and such other faotors as may
be appropriate. Such percentage must
not exceed 80 percent. However, if an
agreement reached under paragraph (c)
of this section has explioitly consid-
ered this 80peroent limitation and per-
mitted a higher percentage, tben the
full amount of costs resulting from
that agreement are allowable.

(f) Costs incurred by the non-Federal
entity in conneotion with the defense
of suits brought by its employees or ex-
employees under section 2 of the Major
Fraud Act of 19B8(18 U.S.C. 1031), in-
cluding the cost of all relief necessary
to make such employee whole, where
the non-Federal entity was found liable
or settled, are unallowable.

(g) Oosts of proseoution of claims
against the Federal Government, in-
cluding appeals of final Federal agenoy
decisions, are unallowable.

(h) Oosts of legal, accounting, and
consultant services, and related costs,
inourred in connection with patent in-
fringement litigation, are unallowable
unless otherwise provided for in the
Federal award.

(i) Costs which may be unallowable
under this section, including direotly
associated costs, must be segregated
and accounted for separately. During
the pendency of any proceeding covered
by paragraphs (b) and (f) of this sec-
tion, the Federal Government must
generally withhold payment of such
costs. However, if in its best interests,
the Federal Government may provide
for conditional payment upon provision
of adequate security, or other adequate
assurance, and agreement to repay all
unallowable costs, plus interest, if the
costs are subsequently determined to
be unallowable.
[16 FR 78608,Deo. 26, 2013, as amended at 79
FR 75886,Deo. 19, 2014]
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§200.436 Depreciation.
(a) Depreciation is the method for al-

locating the cost of fixed assets to peri-
ods benefitting from asset use. The
non-Federal entity may be com-
pensa.ted for the use of its buildings,
capital improvements, equipment, and
software projects" capitalized in accord-
ance with GAAP, provided tha.t they
are used, needed in the non-Federal en-
tity'S activities, and properly allocated
to Federal awards. Such compensation
must be made by computing deprecia-
tion.

(b) The allocation for depreoiation
must be made in accordance with Ap-
pendices ill through IX.

(c) Depreciation is computed apply-
ing the following rules. The computa-
tion of depreciation must be based on
the acquisition cost of the assets in-
volved. For an asset donated to the
non-Federal entity by a third party, its
fair market value at the time of the do-
nation must be considered as the acqui-
sition cost. Such assets may be depre-
ciated or claimed as matohing but not
both. For the purpose of oomputing de-
preciation, the acquisition cost will ex-
clude:

(1)The cost of land;
(2) Any portion of the cost of build-

ings and equipment borne by or do-
nated by the Federal Government, irre-
spective of where title was originally
vested or where it is presently located;

(3) Any portion of the cost of build-
ings and equipment contributed by 01'

for the non-Federal entity where law or
agreement prohibits recovery: and

(4) Any asset acquired solely for the
performanoe of a non-Federal award;

(d) When computing depreciation
charges, the following must be ob-
served:

(1) The period of useful service or
useful life establisbed in each case for
usable capital assets must take into
consideration such faotors as type of
construction, nature of the equipment,
technological developments in the par-
ticular area, bistorioal data, and the
renewal and replacement policies fol-
lowed for the individual items or class-
es of assets involved.

(2) The depreciation method used to
charge the cost of an asset (or group of
assets) to accounting periods must reo
flect the pattern of consumption of the

2 CFR Ch. II (1-1-15 Edition)

asset during its useful life. In the ab-
senoe of olear evidence indicating that
the expected consumptton of the asset
will be Significantly greater in the
early portions than in the la-ter por-
tions of its usefull1fe, tbe stra.ight-l1ne
method must be presumed to be the ap-
proprtate method. Depreciation meth-
ods once used may not be changed un-
less approved in advance by the cog-
nizant agenoy. The depreciation meth-
ods used to caloulate the depreoiation
amounts for indirect (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
cial statements.

(8) The entire building, including the
sbell and all components, may be treat-
ed as a single asset and depreciated
over a single useful Ufe. A building
may also be divided into multiple com-
ponents. Each component item may
then be depreciated over its estimated
useful life. The building components
must be grouped into three general
components of a building: building
shell (Including construotion a-nd de-
sign costs), building servtoes systems
(e.g., elevators, HVAO, plumbing sys-
tem and heating and air-conditioning
system) and fixed equipment (e.g.,
sterilizers, casework, fume hoods, oold
rooms and glassware/washers). In ex-
ceptional oases, a oognizant agency
may authcrize a non-Federal entity to
use more than these three groupings.
When a non-Federal entity elects to de-
preciate its buildings by its compo-
nents, the same depreoiation methods
must be used for Indirect (F&A) pur-
poses and financial statements pur-
poses, as described in paragraphs (d)(l)
and (2) of this section.

(4) No depreciation may be allowed
on any assete that have outlived their
depreoiable lives.

(5) Where the depreciation method is
intrcduced to replace the UBe allow-
ance method, depreciatdon must be
computed as if the asset had been de-
preciated over itB entire life (i.e., from
the date the asset was aoquired and
ready for use to the date of disposal or
withdrawal from service). The total
amount of use allowance and deprecia-
tion for an asset (including imputed de-
preciation applica.ble to periods prior
to the oonversion from the use allow-
ance method as well as depreciation
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after the conversion) may not exceed
the total acquisition cost of the asset.
(e) Charges for depreoiation must be

supported by adequate property
records, and physical inventories must
be taken at least once every two years
to ensure that the assets exist and are
usable, used, and needed. Statistical
sampling techniques may be used in
taking these inventories. In addition,
adequate depreoiation records showing
the amount of depreciation taken each
period must also. be maintadned.
[76 FR 78608, Dec. 26, 2013. as amended at 79
FR 756116. Dec. 19, 2014]

§200.487 Employee health and welfare
coste.

(a) Costs incurred in accordance with
the ncn-Federal entity's dooumented
policies for the improvement of work-
ing conditions, employer-employee re-
lations, employee health, and employee
performance are allowable.
(b) Such costa will be equitably ap-

portioned to all activities of the non-
Federal entity. Income generated from
any of these activities w1ll be credited
to the cost thereof unless such income
has been irrevocably sent to employee
welfare organizations.
(c) Losses resulting from operating

food services are allowable only if the
non-Federal entity's objective is to op-
erate such services on a break-even
basis. Losses sustained because of oper-
ating objectives other than the above
are allowable only;

(1) Where the non-Federal entity can
demonstrate unusual otroumstanoes:
and
(2) With the approval of the cog-

nizant agency for Indirect coats.

§200.488 Entertainment costs.
Costs of entertainment, Including

amusement, diversion, and social 11.0-
tivities and any asaootated costs are
unallowable, except where speotno
costs that might otherwise be consid-
ered entertainment have a pro-
grammatio purpose and are authorized
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency.

§200.439

§200.439 Equipment and other capital
expenditures.

(a) See §§200.13 Capital expenditures,
200.83 Equipment, 200.89 Special pur-
pose equipment. 200.48 General purpose
equipment, 200.2 Acquisition cost, and
200.12 Capital assets.
(b) The following rules of allow-

ability must apply to equipment and
other capital expenditures:

(1) Capital expenditures for general
purpose equipment, buildings, and land
are unallowable as direct charges, ex-
cept with the prior written approval of
the Federal awarding agenoy or pass-
through entity.
(2) 'Capital expenditures for special

purpose equipment are allowable as di-
rect costs, provided that items with a
unit oost of $5,000 or more have the
prior written approval of the Federal
awarding agenoy or pass-through enti-
ty.
(3) Capital expenditures for improve-

ments to land, buildings, or equipment
whioh materially inorease their value
or useful life are unallowable as a di-
rect cost except with the prior written
approval of the Federal awarding agen-
oy, or pass-throughenttby. See §200.436
Depreciation, for rules on the allow-
ability of depreoiation on buildings,
capttal improvements, and equipment.
See also §200.465 Rental oosts of real
property and equipment.
(4) W.qen approved as a direct charge

pursuant to paragraphs (b)(l) through
(3) of this section, oapital expenditures
w1ll be charged in the period in whioh
the expenditure Is incurred, or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awarding'
agency.
(5) The unamortized portion of any

equipment written off as a result of a
change in oapltalization Ievels may be
reoovered by oontinuing to claim the
otherwise allowable depreoiation on
the equipment, or by amortizing the
amount to be written off over a period
of yearB negotiated with the Federal
cogntaant agency for indireot cost.
(6) Cost of equipment disposa.l. If the

non-Federal entity is Instructed by the
Federal awarding agency to otherwise
dispose of or transfer the equipment
the costs of suon disposal 01' transfer
are allowable.
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(7) Equipment and other" capital ex-
penditures are unallowable as indirect
costs. See §20().436 Depreciation.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 758B6, Dec. 19, 2014)

§2(10.440 Exchange rates.
(a) Cost Increases for fluctuations in

exchange rates are allowable oosts sub-
jeot to the availability of funding.
Prior approval of exchange rate fluo-
tuations is required only when the
change results in the need for addi-
tional Federal funding, or the in-
creased costs result in the need to aig-
nlfioantlyreduce the scope of the
projeot. The Federal awarding agency
must however ensure that adequate
funds are available to oover ourrency
fluotuations in order to avoid a viola-
tion of the Anti-Deficienoy Aot.
(b) The non-Federal entity is re-

quired to make reviews of local cur-
rency gains to determine the need for
additional federal funding before the
expiration date of the Federal award.
Subsequent adjustments for currency
Increases may be allowable only wben
the non-Federal entity provides the
Federal awarding agency with ade-
quate source documentation from a
commonly used source in effect at the
time the expense was made,' and to the
extent that sufficient Federal funds are
available.
[78 FR 76606, Dec. 26, 2013, as amended at 79
FR 76686.Dec. 19. 2014]

§200.441 Fines, penalties, damages
and other settlements.

costs resulting from non-Federal en-
tity violations of. alleged violations of.
or failure to comply with, Federal,
state, tribal, local or foreign laws and
regulations are unallowable, except
when incurred as a result of compli-
ance with speoific provisions of the
Federal award, or with prior written
approval of the Federal awarding agen-
cy. See also §20().435 Defense and pros-
ecutlon of oriminal and civil pro-
ceedings, claims, appeals and patent
infi.'ingements.

§ 200.442 Fund raising and investment
management costs.

(a) Costs of organized fund raising,
inoluding financial campaigns, endow-

2 CFR Ch. II (1,:,,1-15 Edition)

ment drives, solioitation of gifts and
bequests, and similar expenses incurred
to raise capital or obtain contributions
are unallowable. Fund raising costs for
the purposes of meeting the Federal
program obieotrves are allowable with
prior written approval from the Fed-
eral awarding agenoy. Proposal costs
are covered in §20().46() Proposal costs. "
(b) Oosts of investment counsel and

staff and similar expenses incurred to
enhance income from investments are
unallowable except when assooiated
with tnvestmenta covering pension,
self-Insurance, or other funds whtch in-
clude Federal partioipation allowed by
this part.
(c) costs related to the physioal cus-

tody and control of monies and securi-
ties are"allowable.
(d) Both allowable and unallowable

fund raising and investment activities
must be allocated as an appropriate
share of indirect costs under tbe condi-
tions described in §200.413 Direct costs.

§200.443 Gains and losses on disposi-
tion of depreciable assets.

(a) Gains and Iosses on the sale, re-
tirement, or other disposition of depre-
ciable property must be included in the
year in which they occur as oredits or
. charges to the asaet cost grouptng(s) in
whioh the property was inoluded. The
amount of the gain or lOBSto be in-
cluded as a oredit or charge to the ap-
propriate asset cost grouping(s) is the
differenoe between the amount realized
on the property and the undepreoiated
basis of the property.
(b) Gains and losses from the disposi-

tion of depreoiable property must not
be recognized as a separate credit or
charge under the following conditions:
(1) The gain or lOBS is processed

through a depreciatdon account and is
reflected in the depreoiatdon allowable
under §§200.436 Depreotatdon and 200.439
Equipment and other capital expendi-
tures.
(2) The property is given in exchange

as part of the purchase price of a simi-
lar item and the gain or lOBSis taken
into account in determining the depre-
oration oost basis of the new item.
(3) A lOBSresults from the faflure to

maintain permissible insurance. except
as otberwise provided in §200.447 Insur-
ance and indemnification.
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(4) Oompensation for the use of the
property was provided through use al-
lowanoes in lieu of depreoiation.
(6) Gains and losses arising from

mass or extraordinary sales, retire-
ments, or other dispositions must be
oonsidered on a ease-by-case basis.
(0) Gains or losses of any nature aris~

ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of this section, e.g., land,
must be excluded in computing Federal
award costs.
(d) When assets acquired with Fed-

eral funds, in part or wholly, are dis-
posed of, the distribution of the pro-
oeeds must be made in accordance with
§§ 200.310 Insurance Ooverage through
200.316Property trust relationship.
['18 FR 78008, Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19. 2014]

§200.444 General costs of government.
(a) For states, looal governments,

and Indian Tribes, the general costs of
government are unallowable (exoept as
provided in §200.474Travel costs). Unal-
lowable costs inolude:
(1) Salaries and expenses of the Office

of the Governor of a state or the chief
executive of a local government or the
chief executive of an Indian tribe;
(2) Salaries and other expenses of a

state legislature, tribal council, or
similar local governmental body, such
as a county supervisor, oity counoil,
sohool board, etc .• whether incurred 'for
purposes of legislation or executive di-
rection;
(3) ooats of the judicial branch of a

government;
. (4) Costs of proseoutortal aotivities
unless treated as a direct cost to a ape-
cific program if authorized by statute
or regulation (however, this does not
preclude the allowability of other legal
activities of the Attorney General as
desortbed in §200.435Defense and pros-
eoution of criminal and oivil pro-
ceedings, claims, appeals and patent
infrIngements); and
(5) Costs of other general types of

government services normally provided
to the general public, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.
(b) For Indian tribes and Oounoils of

Governments (OOGs) (see §200.64Local

5200.446

government), up to 60% of salaries and
expenses direotly attributable to man-
aging and operating Federal programs
by the chief exeoutive and his or her
staff can be included in the indirect
cost caloulataon without documenta-
tion.
[78 FR 78608, Dec. 26. 2013. as amended at 79
FR 76886,Dec. 19, 2014]

§200.446 Goods or services for per-
sonal use.

(a) coste of goods or services for per-
sonal use of the non-Federal entity's
employees are unallowable regardless
of whether the cost is reported as tax-
able income to the employees.
(b) Costs of housing (e.g., deprecia-

tion, maintenanoe, utilities, fur-
nishings, rent), bousiJ;lg allowances and
personal living expenses are only al-
lowable as direct costs regardless of
whether reported as taxable income to
the employees. In addition, to be allow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200M6 Idle facilities and idle eapac-
ity.

(a) All used in this seotion the fol-
lowing terms have the meanfngs set
forth in thi8 section:
(1) Facl11ties means land and build-

ings or any portion thereof, equipment
individually or collectively, or any
other tangible capital asset, wherever
located, and whether owned or leased
by the non-Federal entity.
(2) Idle facilities means completely

unused facil1tles that are excess to the
non-Federal entity's current needs.
(3) Idle capacity means the unused

capacity of partially used facillties. It
is the differenoe between:
(i) That which a facility could

achieve under 100 peroent operating
time on a one-shift basis less operating
interruptions resulting from time lost
for repairs, setups, unsatisfactory ma-
terials, and other normal delays and;
(11)The extent to which the facility

was actuanv used to meet demands
during the accounting period. A multi-
shift basis should be used if It can be
shown that this amount of usage would
normally be expected for the type of fa-
oility involved.
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(4) Oost of idle -facilities or idle ca-
paoity means costs such as mainte-
nance, repair. housing. rent. and other
related costs, e.g .• insurance, interest,
and depreoiation. These costs could in-
clude the costa of idle public safety
emergency faoilities. telecommuni-
cations, or information technology sys-
tem capacity tha.t is built to withstand
major fluctuations in load. e.g., con-
solidated data centers.

(b) The costs of idle faoilities are un-
allowable except to the extent that:

(1) They are necessary to meet work-
load requirements which may fluctuate
and are allocated appropriately to all
benefiting programs; or

(2) Although not necessary to meet
fluotuations in workload, they were
necessary when acquired and are now
idle because of changes in program re-
quirements, efforts to achieve more ec-
onomical operations. reorganization,
termination, or other causes which
could not have been reasonably fore-
seen. Under the exception stated in
this subsection. costs of idle facilities
are allowable for a reasonable period of
time. ordinarily not to exceed one
year, depending on the initiative taken
to use, lease. or dispose of such facili-
ties.

(c) The costs of idle capacity are nor-
mal costs of doing business and are a
factor in the normal fluctuations of
usage or indirect cost rates from period
to period. Such costs are allowable,
provided that the capacity is reason-
ably anticipated to be necessary to
carry out the purpose of the Federal
award or was originally reasonable and
is not subject to reduction or elimi-
nation by use on other Federal awards,
subletting. renting. or sale, in accord-
ance with sound business. economic, or
security practioes. Widespread idle ca-
pacity throughout an entire facil1ty or
among a group of assets having Bub-
stantially the same function may be
considered idle facilities.

§ 200.44'1'Insurance and indemnifica-
tion.

(a) Costs of insurance required or ap-
proved and maintained. pursuant to
the Federal award. are allowable.

(b) Oosts of other insuranoe in con-
neotion with the general conduot of ac-

2 CFRCh. II (1-1-15 Edition)

tlvities are allowable subject to the
following limitations:

(1) Types and extent and oost of cov-
erage are in acoordance with the nOD-
Federal entity's polioy and sound busi-
ness practice.

(2) Oosts of insuranoe or of contribu-
tions to any reserve covering the risk
of loss of, or damage to. Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agenoy has speoifioally re-
quired or approved such costs.

(3) Oosts allowed for business inter-
ruption or other similar Insurance
must exclude coverage of management
fees,

(4) Costs of insurance on the lives of
trustees, officers. or other employees
holding positions of similar respon-
sibilities are allowable only to the ex-
tent that the insurance represents ad-
ditional compensation (see §200.431
Compensation-fringe benefits). The
cost of such Insurance when the non-
Federal entity is identified as the bene-
fioiary is unallowable.

(p) Insurance against defects. Costs of
insurance with respect to any costa in-
curred to oorreot defects in the non-
Federal entity's materiale or work-
manship are unallowable.

(6) Medical liability (malpraotdce) in-
suranoe, Medioal liability insurance is
an allowable oost of Federal research
programs only to the extent that the
Federal research programs involve
human subjects or training of partioi-
pants in researoh techniques. Medioal
liability insurance costs must be treat-
ed as a direct cost and must be as-
signed to individual projects based on
the manner in which the insurer allo-
cates the risk to the population cov-
ered by the insurance.

(c) Actual losses which could have
been covered by permissible insurance
(through a self-insurance program or
otherwise) are unallowable, unless ex-
pressly provided for in the Federal
award. However, costs incurred because
of 10s6e6not covered under nominal de-
ductible insurance coverage provided
in keeping with Bound management
practice, and minor losses not covered
by insurance, such as spoilage. break-
age, and disappearanoe of small hand
tools, which occur in the ordinary
course of operations, are allowable.
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(d) Contributions to a reserve for cer-
tain self-insurance programs inoluding
workers' oompensation, unemployment
compensation, and severance pay are
allowable subjeot to the following pro-
visions:
(1) The type of ooverage and the ex-

tent of coverage and the rates and pre-
miums would have been allowed had in-
surance (including reinsurance) been
purchased to oover the risks, However,
provision for known OJ'reasonably esti-
mated self-insured liabilities, which do
not become payable for more than one
year after the provision is made, must
not exceed the disoounted present
value of the l1ab111ty.The rate used for
discounting the liability must be deter-
mined by giving consideration to such
factors as the non-Federal entity's set-
tlement rate for those liabUities and
Its investment rate of return.
(2) Earnings or Investment inoome on

reserves must be credited to those re-
serves.
(3)(i) Contributions to reserves must

be based on sound aotuarial prinoiples
using historical sxperfenoe and reason-
able aBsumptions. Reserve levels muet
be analyzed and updated at least bien-
nially for each major risk being in- .
sured and take into acoount any rein-
suranoe; ooinsuranoe, eto. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claims:
(A) Submitted and adjudioated but

not paid;
(B) Submitted but not adjudioated;

and
(C) Inourred but not submitted.
(Il) Reserve levels in excess of the

amounts based on the above must be
Identified and justified in the cost allo-
cation plan or indirect cost rate pro-
posal.
(4) Accounting records, aotuarial

studies, and oost allooations (or bil-
lings) must reoognIze any significant
differences due to types of insured risk
and losses generated by the various in-
sured activities or agenoies of the non-
Federal entity. If individual depart-
ments or agencies of the non-Federal
entity experience significantly dif-
ferent levels of olaims for a particular
risk, those d1ffeJ'ences are to be recog-
nized by the use of separate allooations

§200.448

or other teohniques resultang in an eq-
uibable allooation.
(5) Whenever funds are transferred

from a self-insurance reserve to other
aooounts (e.g., general fund or unre-
stricted acoount), refunds must be
made to the Federal Government for
its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargeable in accordance with
applicable Federal cognizant agency
for indireot cost, claims collection reg-
ulations.
(e) Insurance refunds must be ored-

ited against insurance costs in the year
the refund is reoeived.
(f) Indemnifioation Includes securing

the non-Federal entity against liabil-
ities to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity only to the extent expressly pro-
vided for in the Federal award, exoept
as provided in paragraph (0) of this sec-
tion.

§200.448 Intelleotual property.
(a) Patent costs. (1) The following

costs related to securing patents and
oopyrights are allowable:
(1) Costs of preparing disoloaures, re-

ports, and other doouments required by
the Federal award, and of searching the
art to the exten t necessarz to make
such disclosures;
(ii) Costs of preparing documents and

any other patient costs in oonnection
with the filing and prosecution of a
United States patent application where
title or royalty-free license is required
by the Federal Government to be con-
veyed to the Federal Government; and
(iii) General counseling services re-

lating to patent and copyright matters,
suoh as advioe on patent and copyright
laws, regulations, clauees, and em-
ployee intelleotual property agree-
ments (See also §200.459Professional
servioe costs).
(2) The following costs related to se-

curing patents and copyrights are unal-
lowable:
(1) Costs of preparing disclosures, re-

ports, and other documents, and of
searching the art to make disclosures
not required by the Federal award;
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(11) Costs in oonneotion with filing
and prosecuting any foreign patent ap-
plioation, or any United States patent
applioation, where the Federal award
does not require conveying title or a
royalty-free lioense to the Federal
Government.
(b) Royalties and other costs for use of

patents and copyrights. (1) Royalties on
a patent or copyright or amortization
of the cost of acquiring by purchase a
copyright, patent, or rights thereto,
necessary for the proper performance
of the Federal award are allowable un-
less:

(1) The iT'ederal Governmen'ij already
has a license or the right to free use of
the patent or copyright.
(ii) The patent or oopyright has been

adjudicated to be invalid, or has been
administratively determined to be in-
valid.
(Ui) The patent or copyright is con-

sidered to be unenforceable.
(lv) The patent or copyright is ex-

pired.
(2) Speoial oare should be exercised in

determining reasonableness where the
royalties may have been arrived at as a
result of less-than-arm's-length bar-
gaining, such as:
(1) Royalties paid to persons, mclud-

Ing oorporations, affiliated with the
non-Federal entity.
(li) Royalties paid to unaffiliated

parties, inoludlng oorporations, under
an agreement entered into in con-
templation that a Federal award would
be made.
(iii) Royalties paid under an agree-

ment 'entered into after a Federal
award is made to a non-Federal entity.
(3) In any case involving a patent or

copyright formerly owned by the non-
Federal entity, the amount of royalty
allowed must not exceed the cost whioh
would have been allowed had the non-
Federal entity retained title thereto.
['78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75886, Deo. 19. 2014J

§ 200.449 Interest.
(a) General. Costs incurred for inter-

est on borrowed capital, temporary use
of endowment funds, or the use of the
non-Federal entity's own funds, how-
ever represented, are unallowable. Fi-
nanomg costs (ineludmg interest) to
acquire, construct, or replace capital

2 CFR Ch. II (H-15 Edition)

assets are allowable, subject to the
conditions in this seotion.
(b)(l) Oapital assets is defined as

noted in §200.12 Capital assets. An
asset cost includes (as appl1cable) ac-
quisition costs, construction costs, and
other costs oapitalized in aocordanoe
with GAAP.
(2) For non-Federal entity fiBoal

years beginning on 01' after January 1,
2,016, intangible assets include patents
and computer software. For software
development projects, only interest at-
tributable to the portion of the project
costs oa.pitalized in accordance with
GAAP is allowable.

(c) Conditions for all non-Federal enti-
ties. (1) The non-Federal entity uses the
capital assets In support of Federal
awards;
(2) The allowable asset costs to ae-

quire facilities and equipment are lim-
ited to a fair market value a.vailable to
the non-Federal entity from an unre-
lated (arm's length) third party.
(3) The Don-Federal entity obtains

the financing via an arm's-length
traneaction (tha.t is, a transaotion with
an unrelated third party); or olaims re-
imbursemenb of aotuallnterest cost at
a rate avallable via such a transaotion.
(4) The non-Federal entity limits

olaims for Federal reimbursement of
interest costs to the least expensive al-
ternative. For example, a oapital lease
may be determined less oostly than
purchasing through debt financing, in
which case reimbursement must be
limited to the amount of interest de-
termined if leasing had been used.
(5) The non-Federal entity expenses

or oapitalizes allowable interest cost in
accordance with GMP.
(6) Earnings generated by the invest-

ment of borrowed funds pending their
disbursement for the asset oosts are
used to offset the current period's al-
lowable interest cost, whether that
cost is expensed or capitalized. Earn-
ings subject to being reported to the
Federal Internal Revenue Service
under arbitrage requirements are ex-
cludable.
(7) The following conditions must

apply to debt arrangements over $1
million to purchase or construct facili-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase of 25 percent or more, For
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this purpose, "initial equity contrfbn-
tion" means the amount or value of
contributions made by the non-Federal
entity for the aoquisition of facilities
prior to occupancy.
(i) The non-Federal entity must reo

duce claims for reimbursement of in-
terest oost by an amount equal to im-
puted interest earnings on eXCBSScash
flow attributable to the portion of the
facility used for Federal awards.
(ii) The non-Federal entity must im-

pute interest on excess cash flow as fol-
lows:
(A) Annually, the non-Federal entity

must prepare a cumulative (from the
Inception of the project) report of
monthly cash inflows and outflows, reo
gardless of the funding souroe. For this
purpose, inflows oonsist of FederaJ re-
lmbureement for depreciation, amorti-
zation of capitalized oonstruotion in-
terest, and annual interest cost. Out-
flows consist oLinitial equity oontribu-
tions, debt prinoipal payments (less the
pro-rata share attributable to the cost
of land), and interest payments.
(B) To compute monthly cash inflows

and outflows, the non-Federal entity
must divide the annual amounts deter-
mined in step (1) by the number of
months in the year (usually 12) that
the building is in servtoe.
(C) For any month in which eumu-

lative cash inflows exceed cumulative
outflows, interest must be oaloulated
on the excess inflows for that month
and be treated as a reduction to allow-
able interest cost. The rate of interest
to be used must be the three-month
Treasury bill olosing rate as of the last
business p,ay of that month.
(8) Interest attributal;lle to a fully de-

preciated asset is unallowable.
(d) Additional oonditions for states,

looal governments and Indian tribes.
For costs to be allowable, the non-Fed-
eral entity must have incurred the in-
terest oosts for buildings after October
1, 1980,or for land and equipment after
September I, 1995.
(1) The requirement to offset interest

earned on borrowed funds against our-
rent allowable interest cost (paragraph
(0)(5), above) also applies to earnings
on debt service reserve funds.
(2) The non-Federal entity will neso-

tiate the amount of allowable interest
cost related to the acquisition of factlf-

§200.450

ties with asset costs of $1 million or
more, as outlined in paragraph (c)(7) of
this seotion. For this purpose, a non-
Federal entity must consider only (lash
inflows and outflows attributable to
that portion of the real property used
for Federal awards.
(e) Additional oonditions for IllEs.

For costs to be allowable, the IRE
must have incurred the interest costs
after September 28, 1982,in connection
with aomnsttlona of oapital assets that
occurred after that date.
(f) Additional oondition for nonprofit

organizations. For costa to be allow-
able, the nonprofit organization in-
currsd the interest oosts after Sep-
tember 29, 1995,in oonnecticn with ac-
quisitions of oapital assets that oo-
ourred after that date.
(g) The interest allowability provi-

sions of this section do not apply to a
nonprofit organization subject to "full
coverage" under the Cost Accounting
Standards (CAS), as defined at 48 CFR
9903.201-2(a).The non-Federal entity's
Federal awards are instead subject to
OAS 414 (48 CFR 9904.414), "Cost of
Money as an Element of the Cost of Fa-
oilities Oapital" , and CAS 417 (48 CFR
9904.417),"Cost of Money as an Element
of the Oost of Capital Assets Under
Oonstruotion".

§200.450 Lo~bying.
(a) The cost of certain influencing ac-

tivities assooiated with obtaining
grants, contracts, ocoperative agree-
ments, or loans is an unallowable cost.
Lobbying with respecb : to oertain
grants, contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, including among oth-
ers, the provisions of SIU.S.C. 1352,as
well as the common rule, "New Re-
strictions on Lobbying" published at 55
FR 6736 (February 26, 1990), including
definitions, and the Office of Manage-
ment and Budget "Governmentwide
Guidance for New Restriotions on Lob-
bying" and notices published at 54 FR
52306(December 20, 1989), 55 FR 24540
(June Ui, 1990),57 FR 1772(January 16,
1992),and 61 FR, 1412(January 19, 1996).
(b) Executive lobbying costs. Costs

incurred in attempting to improperly
Influence either directly or indireotly,
an employee or officer of the executive
branch of the Federal Government to
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give oonsiderattcn or to act regarding a
Federal award or a regulatory matter
are unallowable. Improper influence
means any influence that Induces or
tends to induoe a Federal employee or
offioer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In addition to the above, the fol-
lowing restrictions are applicable to
nonprofit organizations and IREs:
(1) Costs associated with the roi-

lowing activities are Unallowable:
(1) Attempts to in11uence the out-

comes of any Federal, state, or local
eleotion, referendum, initiative, or
similar procedure, through in-kind or
cash contributions, endorsements, pub-
licity, or similar aotivity;

(11) Establishing, administering, con-
tributing to, or paying the expenses of
a politioal party, oampatgn, politioal
aotion oommittee, or other organiza-
tion establ1shed for the purpose of in-
fluencing the outcomes of elections in
the United States;

(iii) Any attempt to influenoe:
(A)The introduotion of Federal or

state legislation;
(B) The enaotment or modifioation of

any pending Federal or state legisla-
tion through oommunication with any
member or employee of the Oongrass or
state legislature (inoluding efforts to
influenoe state or looal offioials to en-
gage in similar lobbying activity);
(0) The enaotment or modification of

a.ny pending Federal or state legisla-
tion by preparing, distributing, or
using publioity or propaganda, or by
urging members of the general publto,
or a.ny segment thereof, to 'contribute
to OJ' partioipate in any mass dem-
onstration, march, rally, fund raising
drive, lobbying campaign or letter
writing or telepbone campaign; or
(D) Any government official or em-

ployee in oonneotion witb a deeiston to
sign or veto enrolled legislation;

(iv) Legislative liaison activities, in-
cluding attendance at legislative ses-
sions or oommittee hearings, gathering
information regarding legislation, and
analyzing the effeot of legislation,
when such activities are' carried on in
support of or in knowing preparation
for an effort to engage in unallowable
lobbying.

2 CFR Ch. II (1-1-15 Editi~n)

(2) The following aotivities are ex-
oepted from the coverage of paragraph
(c)(1) of this seotion:

(i) Teohnical and factual presen-
tations on topics direotly related to
tbe performance of a grant, contract,
or otber agreement (through bearing
testimony, statements, or ·letters to
tbe Oongress or a state legislature, or
subdivision, member, or oognisant staff
member thereof), in response to a doou-
mented request (including a Oongres-
atonal Reoord notice requesting testi-
mony or statements for the reoord at a
regularly scheduled hearing) made by
the non-Federal entity's member of
congress, legislative body or a subdivi-
sion, or a oognizant staff member
thereof, provided such information is
readlly obtainable and can be readily
put in deliverable form, and further
provided that costs under this section
for travel, lodging or meals are unal-
lowable unless inourred to offer testi-
mony at a regularly soheduled Oongrea-
sional bearing pursuant to a written
request for such Presentation made by
the Ohairman or Ranking Minority
Member of the Oommittee or Sub-
oommittee oonduoting such hearings;
(U) Any lobbying made unallowable

by paragraph (c)(l)(iii) of this section
to influence state legislation In order
to directly reduce the cost, or to avoid
material impairment of the non-Fed-
eral entity's authority to perform the
grant, oontract, or other agreement; or

(iii) Any aotivity specifically author-
ized by statute to be undertaken with
funds from the Federal award ..

(iv) Any aotlvity exoepted from the
definitions of "lobbying" or "influ-
encing leglslation" by the Internal
Revenue Oode provisions that require
nonprofit organtaatdons to limit their
partiolpation in direot and "grass
roots" lobbying aotivities in order to
retain their oharitable deduction sta-
tus and avoid punitive exoise taxes,
I.R.O. §§501(c)(8),501(h), 4911(a). Inolud-
lng:

(A) Nonpartisan ana.lyets, study, or
research reports;

(B) Examinations and disoussions of
broad social, economic, and similar
problems; and
(0) Information provided upon re-

quest by a legislator for teohnical ad-
vioe and assistanoe, as defined by I.R.O.
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§4911(d)(2) and 26 OFR 66.4911-2(c)(1)-
(0)(8).
(v) When a non-Federal entity seeks

reimbursement for indirect (F&A)
costs, tota,l lobbying coste must be sep-
arately identified in the indirect (F&A)
cost rate proposal, and thereafter
treated all other unallowable aotivity
coats in accordance with the proce-
dures of §200.413Direot costs.
(vi) The non-Federal entity must sub-

mit as part; of its annual Indirect
(F&4) coat rate proposal a certification
that the requirements and standards of
this seotion have been complied with.
(See also §200.416 Required certifi-
oations.)
(vii)(A) Time logs, calendars, or simi-

lar records are not required to be cre-
ated for purposes of complying with
the record keeping requirements in
§200.a02 Financial management with
respect to lobbying costs during any
partioular calendar month when:
(1) The employee engages in lobbying

(as defined in paragraphs (0)(1) and
(0)(2) of this section) 25 percent or less
of the employee's compensated hours of
employment during that calendar
month; and
(2) Within the preceding five-year pe-

riod, the non-Federal entity has not
materially misstated allowable or un-
allowable costs of any nature, includ-
ing legislative lobbying costs.
(B) When conditions in paragraph

(c)(2)(vii)(A)(1) and (2) of this seotton
are met, non-Federal entities are not
required to establish reoords to support
the allowab1l1ty of claimed costs in ad-
dition to recorda already required or
mairitained. Also, when conditionS in
paragraphs (c)(2)(vii)(A)(1) and (2) of
this section are met, the absence of
time logs, calendars, or similar records
will not serve as a basis for disallowing
costs by contestdng estimates of lob-
bying time spent by employees during
a calendar month.
(viii) The Federal awarding agenoy

must establish procedures for resolving
in advance, in oonsultation with OMB,
any significant questions or disagree-
ments concerning the interpretation or
application of this seotion. Any suoh
advance resolutions must be binding in
any subsequent settlements, audits" or
investigations with respeot to that
grant or contraot for purposes of inter-

§20D.453

pretation of this part, provided, how-
ever, that this must not be construed
to prevent a contractor or non-Federal
entity from oontesting the lawfulness
of such a determination.

§200,41HLosses on other awards or
contracts.

Any excess of costs over income
under any other award or contract of
any nature is unallowable. This in-
cludes, but is not limited to, the non-
Federal entity's oontributed portion by
reason of cost-sharing agreements or
any under-recoveries through negotia-
tion of flat amounts for indireot (F&A)
coste. Also, any excess of oosts over au-
thorized funding levels transferred
from any award 01' contract to another
award or contract is unallowable. All
losses are not allowable indireot (F&A)
costs and are required to be included in
the appropriate Indirect oost rate base
for allooation of Indirect costs.

§200.462 Maintenance and repair
costs.

Ooste incurred for utll1tles, Insur-
anoe, security, necessary maintenance,
janitorial servtees, repair, 01' upkeep of
buildings and equipment (inoluding
Federal property unless otherwise pro-
vided for) whioh neither add to the per-
manent value of the property nor ap-
preoiably prolong its intended life, but
keep it in an effioient operating oondi-
tion, are allowable; Oosta inourred for
improvements whioh add to the perma-
nent value of the buildings and equip-
ment or appreoiably prolong their in-
tended life must be treated as oapital
expenditures (see §200.439 Equipment
and other oapital expenditures). These
oosts are only allowable to the extent
not paid through rental or other agree-
ments.

§200.453 Materials and supplies costs,
including costs of computing de-
vices.

(a) Ooats incurred for materials, sup-
plies, and fabricated parts necessary to
carry out a Federal award are allow-
able.
(b) Purohased materials and supplies

must be charged at their actual prices,
net of applioable credits. Withdrawals
from general stores or stookrooms
must be charged at their actual net
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cost under any recognized method of
pricing inventory withdrawals, consist-
ently applied. Incoming transportation
charges are a proper part of materlals
and supplies costs.
(c) Materials and suppllee used for

the performance of a Federal award
may be charged as direct costa. In the
specific case of computing devices,
charging as direct costs is allowable for
devices that are essential and allo-
cable, but not solely dedicated, to the
performance of a Federal award.
(d) Where federally-donated or fur-

nished materials are used in per-
forming the Federal award, such mate-
rials will be used without charge.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887.Dec. 19. 2014]

§200.454 Memberships, subscriptions,
and professional activity costs.

(a) Oosts of the non-Federal entity's
membership in business, technical, and
professional organlzatdons are allow-
able.
(b) Oosts of the non-Federal entity's

subscriptions to business, proreestonat,
and technical periodicals are allowable.
(0) Oosts of membership in any oivio

or community organization are allow-
able with prior approval by the Federal
awarding agency or pass-through enti-
ty.
(d) costs of membership in any coun-

try club or social or dining club 01' or-
ganization are unallowable.
(e) Costs of membership in organiza-

tions whose primary purpose is lob-
bying are unallowable. See also §200.450
Lobbying.

§200.455 Organlsatlon costs.
Costs such as incorporation fees, bro-

kers' fees, fees to promoters, organizers
or management consultants. attorneys,
accountants, or investment counselor,
whether or not employees of the non-
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Federal
awarding agenoy.

§200.456 Pnrticipant support costs.
Participant support costs as defiried

in §200.75Participant support costs are
allowable with the prior approval of
the Federal awarding agency.

2 CFRen, II (1-1-15 Edition)

§200.457 Plant and security costs.
Necessary and reasonable expenses

incurred for protection and security of
fac1l1ties, personnel, and work products
are allowable. Such oosts Include, but
are not limited to, wages and uniforms
of personnel engaged in seourity activi-
ties; equipment; barriers; protective
(non-military) gear; devices, and equip-
ment; contractual security services;
and oonsultants. Oapital expenditures
for plant seourity purposes are subject
to §200.439Equipment and other capital
expenditures.
[78 FR 78608, Dec. 26. 2013. as amended at 79
FR 76887.Dec. 19,2014]

§200.458 Pre-award costs.
Pre-award costs are those inourred

prior to the effective date of the Fed-
era] award directly pursuant to the ne-
gotiation and in antioipatdon of the
Federal award where, such oosts are
necessary for efficient and timely per-
formance of the scope of work. Suoh
costs are allowable only to the extent
that they would have been allowable if
incurred after the date of the Federal
award and only with the written ap-
proval of the Federal awarding agency.

§200.459 Professional service costs.
(a) Oosts of professional and consult-

ant services rendered by persons who
are members of a particular professIon
or possess a special sk1l1, and who are
not offioers or employees of the non-
Federal entity, are allowable, subject
to paragraphB (b) and (c) when reason-
able in relation to the services ren-
dered and when not oontingent upon
recovery of the costs from the Federal
Government. In addition, legal and re-
lated services are limited under
§200.435 Defense and prosecution of
criminal and civil proceedings, claims,
appeals and patent infrIngements.
(b) In determining the allowability of

costs in a narbtoular oase, no single fac-
tor or any special combination of fac-
tors Is necessarily determinative. How-
ever, the following factors are relevant:
(1) The nature and scope of the serv-

Ice rendered in relation to the service
required.
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(2) The neoessttv of contraotdng for
the service, oonsidering the non-Fed-
eral entity's capability in the par-
ticular area.
(3) The past pattern of such costs,

partioularly in the years prior to Fed-
eral awards.
(4) The impact of Federal awards on

the non-Federal entIty's business (i.e.,
what new problems have arisen).
(5) Whether the proportion of Federal

work to the non-Federal entity's total
business is such as to influence the
non-Federal entity in favor of Incur-
ring the cost, partioulal,'ly where the
servtoes rendered are not of a con-
tinuing nature and have little relation-
ship to work under Federal awards.
(6) Whether the service can be per-

formed more eoonomioally by direot
employment rather than contracting.
(7) The qualifioations of the indi-

vidual or oonoern rendering the service
and the customary fees charged, espe-
oially on non-federally funded activi-
ties.
(8) Adequaoy of the oontraotual

agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
quired, rate of oompensation, and ter-
mination provisions).
(c) In addition to the faotors in para-

graph' (b) of this seotion, to be allow-
able, retainer fees must be supported
by evidenoe of bona fide services avail-
able or rendered.

§200.460 . Proposal costs.
Proposal oosts are the coats of pre-

paring bids, proposals, or applications
on potential Federal and non-Federal
awards or projeots, including the devel-
opment of data necessary to support
the non-Federal entity's bids or pro-
posals. Proposal coste of the current
acoounting period of both eucceesful
and unsucoeserul bids and proposals
normally should be treated as indireot
(F&A) costs and allooated currently to
all aottvttdss of the non-Federal entity.
No proposal costs of past accountdng
periods will be allocable to the ourrent
period.

§200.461 Publication and printing
costs.

(a) Publioation oosts for eleotronio
and print media, including distribu-
tion, promotion, and general handling

§200A63

are allowable. If these costs are not
Identifiable with a particular cost ob-
jeotive, they should be allocated as in"
direct costs to all benefiting activities
of the non-Federal entity.
(b) Page charges for professional

journal publioations are allowable
where:
(1) The publications report work sup-

ported by the Federal Governmentj and
(2)The chargee are levied impartially

on all items published by the journal,
whether or not under a Federal award.
(3) The non-Federal entity may

oharge the Federal award before close-
out for the costs of publioation or shar-
ing of research results if the costs are
not incurred during the period of per-
formanoe of the Federal award,

§200.462 RelUTangement and recon-
version costs.

(a) Costs Incurred for ordinary and
normal rearrangement and alteration
of facllities are allowable as indirect
costs. Speoial arrangements and alter-
ations oosts inourred speoifically for a
Federal award are allowable as a direot
oost with the prior approval of the Fed-
eral awarding agenoy or pass-through
entity.
(b) Costs inourred in the restoration

or rehab1l1tation of the non-Federal en-
tit:ll's facilities to approximately the
same oondition existing immediately
prior to commencement of Federal
awards, less coats related to normal
wear and tear, are allowable.

§200.468 Recruiting costs.
(a) Subjeot to paragraphs (b) and (0)

of this eeotdon, and provided that the
size of the staff reoruited and main-
tained is in keeping with workload re-
quirements, costs of "help wanted" ad-
vertising, operating costs of an em-
ployment offi~~ necessary to seoure
and maintain an adequate staff, costs
of operating an aptitude and edu-
cational testing program, travel costs
of employees while engaged in recruit-
ing personnel, travel costs of appli-
cants for interviews for prospeotive
employment, and relocation costs in-
curred inoident to reoruitment of new
employees, are allowable to the extent
that such costs are incurred pursuant
to the non-Federal entity's standard
reoruitment program. Where the non-
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Federal entity uses employment agen-
cles, costs not in excess of standard
commercial rates for such services are
allowable.
(b) Special emoluments, frInge bene-

fits. and salary allowances incurred to
attraot professional personnel that do
not meet the test of reasonableness or
do not oonform with the established'
practices of the non-Federal entity, are
unallowable.
(0) Where relooatdon coste Incurred

incident to recruitment of a new em-
ployee have been funded in whole or in
part to a Federal award, and the newly
hired employee resigns for reasons
witWn the employee's oontrol within 12
months after hire, the non-Federal en-
tity will be required to refund or credit
the Federal share of such relccation
costs to the Federal Government. See
also §200,464 Relooation oosts of em-
ployees.
(d) Short-term, travel visa costa (as

opposed to longer-term, immigration
visas) are generally allowable expenses
that may be proposed as a direot cost.
Since short-term visas are tssued for a
specific period and purpose, they can be
clearly identified all direotly connected
to work performed on a Federal award.
For these costs to be directly charged
to a Federal award, they must:

(1) Be critical and necessary for the
conduct of the project;

(2) Be allowable under the applicable
cost principles;

(3) Be consistent with the non-Fed-
eral entity's cost accounting praotdoes
and non-Federal entity policy; and
(4) Meet the definition of "direct

cost" as described in the applicable
coat principles.
[76 FR 78608, Dec. 26. 2013, as amended at 79
FR 75887.Dec. 19. 2014]

§200.464 Relocation costs of employ-
ees,

(a) Relocation costs are costs inci-
dent to the permanent change of duty
assignment (for an indefinite period 01'

for a stated period of not less than 12
months) of an existing employee or
upon recruitment of a new employee.
Relocation costs are allowable, subjeot
to the limitations described in para-
graphs (b), (0), and (d) of this section,
provided that:

2 CFRen, II (H-15 Edlllon)

(1) The move Is for the benefit of the
employer.

(2) Reimbursement to the employee
Is in accordance with an establiehed
written policy consistently followed by
the employer.

(3) The reimbursement does not ex-
ceed the employee's actual (or reason-
ably estimated) expenses.
(b) Allowable relocation costs for

current employees are l1mited to the
following:

(1) The costs of transportation of the
employee, members of his or her imme-
diate family and his household, and
personal effects to the new location.
(2) The costs of finding a new home,

such as advance trips by employees and
spouses to looate living quarters and
temporary lodging during the transi-
tion period. up to maximum period of
30 calendar days.

(3) Olosing costa, such as brokerage.
legal, and appraisal fees, incident to
the disposition of the employee's
former home. These costs, together
with those described in (4), are limited
to 8 per oent of the sales price of the
employee's former hcme.
(4) The continuing costs of ownership

(for up to six months) of the vacant
former home after the settlement or
lease date of the employee's new per-
manent home, such as maintenance of
buildings and grounds (exclusive of fix-
ing-up expenses), utilities, taxes, and
property insuranoe.
(5) Other necessary and reasonable

expenses normally incident to reloos-
tion, suoh all the coats of canceling an
unexpired lease, transportation of per-
sonal property, and purohasing insur-
anoe against loss of or damages to per-
sonal property. The cost of canceling
an unexpired lease is limited to three
times the monthly rental.
(c) Allowable relooation costs for new

employees are limited to those de-
soribed in paragraphs (b)(1) and (2) of
this seotion. When relocation costs in-
curred inoident to the reoruitment of
new employees have been charged to a
Federal award and the employee re-
signs for reasons within the employee's
control within 12 months after hire,
the non-Federal entity must refund or
credit the Federal Government for its
share of the cost. However, the costs of
travel to an overseas looation must be
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considered travel costs in accordance
with §200.474 Travel costs, and not this
§200.464Relooation costs of employees,
for the purpose of this paragraph if de-
pendents are not permibted at the loca-
tion for any reason and the costs do
not include costs of transporting
household goods.

(d) The following coets related to re-
looation are unallowable:
(1) Fees and other costs assooiated

withaoquir1ng a new home.
(2) A 10BB on the sale of a former

home.
(3) Continuing mortgage princ.ipal

and interest payments on a home being
sold.

(4) Income taxes paid by an employee
related to reimbursed relocation costs.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887,Dec. 19, 2014]

§200.465 Rental costs of real property
and equipment.

(a) Subject to the limitations de-
scribed in paragraphs (b) through (d) of
this section, rental costs are allowable
to the extent that the rates are reason-
able in light of such faotors as: rental
costs of comparable property, if any;
market conditions in the area; alter-
natives available; and the type, Hfe ex-
peotanoy, condition, and value of the
property leased. Rental arrangements
should be reviewed periodioally to de-
termine if circumstanoes have changed
and other options are available.

(b) Rental costs under "sale and lease
back" arrangements are allowable only
up to the amount that would be lj,l-
lowed had the non-Federal entity con-
tJnued to own the property. This
amount would inolude expenses such as
depreoiation, maintenanoe, taxes, and
tnsuranoe.

(c) Rental costs under "less-than-
arm's-length" leases are allowable only
up to the amount (as explained in para-
gra.ph (b) of this section). For this pur-
pose, a Iees-than-arm's-length lease is
one under whioh one party to the lease
agreement is able to control or sub-
stantially influence the aotions of the
other. Such leases include. but are not
limited to those between:
(1) Divisions of the non-Federal enti-

ty;

§200A65

(2) The non-Federal entity under
common control through common offi-
cers, directors, or members; and

(3) The non-Federal entity and a di-
rector, trustee, officer, or key em-
ployee of the non-Federal entity or an
immediate family member, either di-
rectly or through corporations, trusts,
or similar arrangements in which they
hold a controlling interest. For exam-
ple, the non-Federal entity may estab-
lish a separate corporation for the sole
purpose of owning property and leasing
It back to the non-Federal entity.

(4) Fam1ly members include one
party with any of the following rela-
tionships to another party:
(1) Spouse, and parents thereof;
(11) Children, and spouses thereof;
(iii) Parents, and spouses thereof;
(iv) Siblings, and spouses thereof;
(v) Grandparents and grandohildren,

and spouses thereof;
(vi) Domestic partner and parents

thereof, including domestic partners of
any individual in 2 through 5 of this
definition; and

(vii) Any individual related by blood
or affinity whose close association with
the employee is the equivalent of a
family relationship.

(5) Rental costs under leases which
are required to be treated as capital
leases under GAAP are allowable only
up to the amount (as explained in para-
graph (b) of this section) that would be
allowed had the non-Federal entity
purchased the property on the date the
lease agreement was executed. Tbe pro-
vtsions of GAAP must be used to deter-
mine whether a lease is a oapitallease.
Interest costs related to caplta! teases
are allowable to the extent they meet
the oriteria in §200.449Interest. Unal-
lowable costs include amounts paid for
profit, management fees, and taxes
that would not have been incurred had
the non-Federal entity purchased the
property.

(6) The rental of any property owned
by any individuals or entities affiliated
with the non-Federal entity, to include
commercial or residential real estate.
for purposes such as the home office
workspace is unallowable.
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§200.466 Scholarships and student aid
coste.

(a) Costs of aoholarshlps, feflowships,
and other programs of student aid at
IREs are allowable only when the pur-
pose of the Federal award is to provide
training to selected participants and
the charge is approved by the Federal
awarding agency. However, tuition re-
mission and other forms of compensa-
tion paid as, or in lieu of. wages to stu-
dents performing neoessarv work are
allowable provided that:
(1) The individual is conducting ac-

tivities necessary to the Federal
award;
(2) Tuition remission and other sup-

port are provided in accordance witb
established polioy of the !HE and con-
sistently provided in a like manner to
students in return for similar activities
conduoted under Federal awards as
well as other activities; and
(3) During the academic period, the

student is enrolled in an advanoed de-
gree program at a non-Federal entity
or affiUated institution and tbe activi-
ties of the student in relation to the
Federal award are related to the degree
~ogram; .
(4) The tuition or other payments are

reasonable compensation for tbe work
performed and are conditioned explio-
itly upon the performance of necessary
work; and .
(5) It is the IRE's practioe to simi-

larly compensate students under Fed-
eral awards as well as other aotivities.
(b) Charges for tuition remission and

other forms of compensation paid to
students as or tnIteu of, salaries and
wages must' be subject to the reporting
requirements in §200.430 Compensa-
tion-personal services, and must be
treated as direot or indirect cost in ac-
cordance witb the actual work being
performed. Tuition remission may be
charged on an average rate basis. See
also §200.431 Compensation-fringe ben-
efits.

§200.467 Selling and marketing costs.
Oosts of selling and marketing any

products or servtoes of the non-Federal
entity (unless allowed under §200.421
Advertising and public relatdons.) are
unallowable, except as direct costs,
with prior approval by the Federal

2 CFRCh. II (1-1-15 Edition)

awarding agency when necessary for
the performance of tbe Federal award.

§200.468 Specialized service facilities.
(a) Tbe costs of servioes provided by

highly complex or speoialized·facilities
operated by the non-Federal entity,
such as computing fac1l1tles, wind tun-
nels, and reactors are allowable, pro-
vided the charges for the servtoes meet
the conditions of eitber paragraphs (b)
or (c) of this section, and, in addition,
take into account any items of income
or Federal financing that qualify as ap-
plioable credits under §200.406 Applica-
ble credits.
(b) The coste of such servicee, when

material, must be charged directly to
applicable awards based on actual
usage of the services on the basis of a
schedule of rates or established meth-
odology that:
(1) Does not dtscrtrnmate between ac-

tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding usage by the non-Federal enti-
ty for internal purposes, and
(2) Is designed to reoover only the ag-

gregate costs of the services. The costs
of each service must consist normally
of both its direot costs and its allocable
share of all indirect (F&A) oeste. Rates
must be adjusted at least biennially,
and must take into oonsideration over/
under applied costs of the previous pe-
riod(s).
(c) Where the costs inourred for a

service are not material, they may be
allooated as indireot (F&A) costs.
(d) Under some extraordinary oir-

oumstanoes, where it is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative oosting arrangements, such
arrangements may be worked out with
the Federal cognizant agency for indi-
rect coste.

§000.469 Student activity coste.
Costs inourred for mtramurat aotivi-

ties, student publications, student
clubs, and other student activities, are
unallowable. unless specificafly pro-
vided for in the Federal award.

§200.470 'I'axes (including Value
Added Tax).

(a) For states, looal governments and
Indian tribes:
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(1) Taxes tbat a governmental unit is
legally required to pay are allowable.
except for self-assessed taxes that dis-
proportionately affeot Federal pro-
grams or changes in tax polioies tbat
disproportionately affeot Federal pro-
grams.
(2) Gasoline taxes. motor. vehicle

fees, and otber taxes that are in effect
user fees for benefits provided to tbe
Federal Government are allowable.
(3) This provision does not restrict

the authority of the Federal awarding
agenoy to identify taxes where Federal
participation lB inappropriate. Where
the identifioation of the amount of un-
allowable taxes would require an inor-
dinate amount of effort, the cognizant
agency for indirect costs may accept a
reasonable approximation thereof.
(b) For nonprofit organizataons and

IHEa:
(1) In general, taxes which tbe non-

Federal entity is required to pay and
whicb are paid or accrued in accord-
ance witb GAAP, and payments made
to local governments in lieu of taxes
whicb are commensurate with the local
government services received are al-
lowable, except for:

(1) Taxes from which exemptions are
available to the non-Federal entity di-
reotly or which are available to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and. in the latter case, when the Fed-
eral awarding agency makes available
tbe necessary exemption certificates,
(ii) Speoial assessments on land

which represent capital improvements,
and

(111) Federalinoome taxes.
(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-
terest thereon. whioh were allowed as
Federal award coste, will be credited
either as a cost reduotton or cash re-
fund, as appropriate, to the Federal
Government. However, any Inberesu ac-
tually paid or oredited to an non-Fed-
eral entity inoident to a refund of tax.
interest, and penalty will be paid or
oredited to the Federal Government
only to the extent that suoh interest
accrued over the period during which
the non-Federal entity has been reim-
bursed by the Federal Government for
the taxes, interest, and penalties.

§200.4i'1

(c) Value Added Tax (VAT) Foreign
taxes charged for the purohaee of goods
or servioes that a non-Federal entity is
legally required to pay in oountry is an
allowable expense under Federal
awards. Foreign tax refunds or applioa-
ble credits under Federal awards refer
to reoeipts, or reduotion of expendi-
tures, whioh operate to offset or reduce
expense items that are allooable to
Federal awards as direot or indirect
costs. To the extent that such oredits
accrued or received by tbe non-Federal
entity relate to allowable cost, these
oosts must be credited to the Federal
a.warding agenoy either as costs or cash
refunds. If the costs are .oredited back
to the Federal award, the non-Federal
entity may reduoe the Federal sbare of
coste by the amount of the foreign tax
reimbursement. or where Federal
award has not expired, use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal awarding
agenoy.

§200.471 Termination costs.
Termination of a Federal award gen-

era.lly gives rise to the incurrence of
costs, or the need for speoial treatment
of costs, whioh would not have arisen
bad tbe Federal award not been termi-
nated. Cost principles oovering these
items are set forth in this section.
They are to be used in oonjunction
with the other provisions of this part
in termination situations.
(a) The cost of items reasonably usa-

ble on the non-Federal entity's other
work must not be allowable unless the
non-Federal entity submits evidence
that it would not retain suob items at
cost without sustaining a loss. In de-
oiding whether such items are reason-
ably usable on other work of the non-
Federal entity, the Federal awarding
agency should oonstuer the non-Federal
entity's plans and orders for ourrent
and scheduled aotivity. Oontempora-
neous purchases of common items by
the non-Federal entity must be re-
garded as evidence tbat such items are
reasonably usable on the non-Federal
entdtv'a other work. Any acceptanoe of
oommon items as allocable to the ter-
minatied portion of the Federal award
must be limited to tbe extent that the
quantities of such items on hand, in
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transit, and on order are in excess of
the reasonable quantitative require-
ments of other work.
(b) If in a particular case, despite all

reasonable efforts by the non-Federal
entity, certain costs cannot be discon-
tinued immediately after the effective
date of termination, suoh coste are
generally allowable within the limita-
tions set forth in this part, except that
any such costs continuing after termi-
nation due to the negligent or willful
failure of the non-Federal entity to dis-
continue such costs must be unallow-
able.
(c) LOBS of useful value of special

tooling, maohinery, and equipment is
generally allowable if:
(1) Such speotal tooling, special ma-

chinery, or equipment is not reason-
ably capable of use in the other work of
the non-Federal entity,
(2) The interest of the Federal Gov-

ernment is protected by transfer of
title or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.313 Equipment, paragraph
(d), and
(3) The loss of useful value for any

one terminated Federal award is lim-
ited to that portion of the acquisition
cost which bears the same ratio to the
total acquisition cost as the termi-
nated portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the special tooling, machinery,
or equipment was acquired.
(d) Rental costs under unexpired

leases are generally allowable where
olearly shown to have been reasonably
necessary for the performance of the
terminated Federal award less the re-
sidual value of such leases, if:

(1) The amount of such rental
claimed does not exceed the reasonable
use value of the property leased for the
period of the Federal award and such
further period as may be reasonable,
and
(2) The non-Federal entity makes all

reasonable efforts to terminate, assign,
settle, or otherwise reduce the oost of
such lease. There also may be inoluded
the oost of alterations of such leased
property. provided such alterations
were necessary for the performanoe of
the Federal award, and of reasonable

2 CFR Ch. II (1-1-15 Edition)

restoration required by the provisions
of the lease.
(e) Settlement expenses Including the

following are generally allowable:
(1) Aooounting, legal, olertoal, and

Similar costs reasonably necessary for:
(1) The preparation and presentation

to the Federal awarding agency of set-
tlement claims and supporting data
with respect to the terminated portion
of the Federal award, unless the termt-
nation is for cause (see Subpart D-
Post Federal Award Requirements of
this part, §§200.S38 Remedies for Non-
oompliance through 200.342 Effeots of
Suspension and termination); and
(iD The termination and settlement

of subawards.
(2) Reasonable costs for the storage,

transportation, proteotion, and disposi-
tion of property provided by the Fed-
eral Government or acquired or pro-
duoed for the Federal award.
(f) Claims under subawards, including

the allooable portion of claims whfch
are common to the Federal award and
to other work of the non-Federal enti-
ty, are generally allowable. An appro-
priate share of the non-Federal entity's
Indirect costs may be allooated to the
amount of settlements with contrac-
tors andlor subrecipients, provided that
the amount allooated is otherwise con-
sistent with the basic guidelines con-
tained in §200.414 Indirect (F&A) costs.
The indirect costs so allocated must
exclude the same and similar oosts
olaimed direotly 01' indireotly as settle-
ment expenses:

§200.472 Training and education costs.
The cost of training and education

provided for employee development is
allowable.

§200.478 Transportation costs.
Oosts incurred for freight, express,

certage, postage, and other transpor-
tation servioes relating either to goods
purchased, in prooess, or delivered, are
allowable. When such costs can readily
be identified with the items involved,
they may be oharged directly as trans-
portation costs or added to the cost of
such items. Where identification wi th
the materials received oannot readily
be made, inbound transportation cost
may be charged to the appropr1ate in-
direct (F&A) cost accounts if the non-
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Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound freight, if reimbursable under
the terms and oonditions of the Federal
award, should be treated as a direot
cost.

§200.474 Travel costs.
(a) General. Travel costs are the ex-

penses for transportation, lodging, sub-
sistence, and related items incurred by
employees who are in travel status on
official business of the non-Federal en-
tity. Such costs may be charged on an
actual cost basis, on a per diem or
mileage basis in lieu of actual costs in-
curred, 01' on a combination of the two,
provided the method used is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity's non-federally-funded aotivities
and in accordance with non-Federal en-
tity's written travel reimbursement
policies. Notwithstanding the provi-
sions of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written approval of the Fed-
era] awarding agenoy or pass-through
entity when they are apeoifioally re-
lated to the Federal award.
(b) Lodging and 8ub8istence. Costs in-

ourred by employees and offioers for
travel, Including costs of lodging, other
subsistence, and inoidental expenses,
must be oonsidered reasonable and oth-
erwise allowable only to the extent
suoh costs do not exceed charges nor-
mally allowed by the non-Federal enti-
ty in its regular operations as the re-
sult of the non-Federal entity's written
travel polioy. In addition, if these oosts
are charged direotly to the Federal
award dooumentation must justify
that:
(1) Partioipation of the individual is

necessary to the Federal award; and
{2) The costs are reasonable and con-

sistent with non-Federal entity's es-
tablished travel policy.
(0)(1) Temporary dependent oare

oosts (as dependent is defined in 26
U.S.C. 162) above and beyond regular
dependent care that direot1y results
from travel to conferences is allowable
provided that: .

§200.474

(1)The costs are a direct result of the
individual's travel for the Federal
award;
(11)The costs are consistent with the

non-Federal entity's dooumented trav-
el polioy for all entity travel; and
(iii) Are only temporary during the

travel period.
(2) Travel oosts for dependents are

unallowable, except for travel of dura-
tion of six months or more with prior
approval of the Federal awarding' agen-
cy. See also 6200.432 Conferences.
(d) In the absence of an acceptable,

written non-Federal entity policy re-
garding travel costs, the rates and
amounts estabUshed under 5 U.S.C.
6701-11, ("Travel and Subsistenoe Ex-
penses; Mileage Allowances"), or by
the Administrator of General Services,
01' by the' President (or his or her des-
ignee) pursuant to any provtstons of
such subohapter must apply to travel
under Federal awards (48 CFR 31.205-
46(a».
(e) Commercial air travel. (1) Airfare

costs in exoess of the basic least expen-
sive unrestrioted acoommodations
class offered by oommeroial airlines
are unallowable except when suoh ac-
commodations would:
(i) Require circuitous routing;
(11)Require travel during unreason-

able hours;
(iii) Exoessively prolong travel;
(iv) Result in additional costs that

would offset the transportation sav-
ings; or
(v) Offer acoommodations not reason-

ably adequate for the traveler's med-
ical needs. The non-Federal entity
must justify and document these condi-
tions on a case-by-case basis in order
for the use of first-olass or business-
class airfare to be allowable in such
oases.
(2) Unless a pattern of avoidance is

deteoted, the Federal Government will
generally not question a non-Federal
entity's determinations that cus-
tomary standard airfare or other dis-
oount airfare is unavailable for specifto
trips if the non-Federal entity can
demonstrate that suoh airfare was not
available in the specifio case.

(f) Air travel by other than commercial
carrier. Costs of travel by non-Federal
entity-owned, -leased, or -ohartered
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aircraft include the oost of lease, char-
ter, operation (Including personnel
costs), maintenance, depreoiation, in-
surance, and other related costs. The
portion of such oosts that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, is unallow-
able.
['18 FR 78608, Dec. 26, 2013, all amended at 79
FR 76887, Dec, 19, 2014J .

§200.475. Tru,stees.
Travel and substatenoo costs of trust-

ees (or directors) at IHEs and nonprofit
organizations are allowable. See also
§ 200.474Travel costs.

Subpart F-Audit Requirements
GENERAL

§200.500 Purpose.
This part sets forth standards for ob-

taining oonetstenoz and uniformity
among Federal agenoies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDrrs

§200.501 Audit requirements.
(a) Audit require/!. A non-Federal enti-

ty that expends $750,000or more during
the non-Federal entity's fiscal year in
Federal awards must have a single or
program-speoifio audit conduoted for
that year in accordance with the provi-
sions of this part.
(b) Single audit. A non-Federal entity

that expends $750,000or more during
the non-Federal entity's fisoal year in
Federal awards must have a single
audit conducted in accordance with
§200.514Soope of audit except when it
elects to have a program-speoific audit
conduoted in accordance with para-
graph (0) of this section.
(c) Program-specific au/!it election.

When an auditee expends Federal
awards under only one Federal pro-
gram (excluding R&D) and the Federal
program's statutes, regulations, or the
terms and oonditions of the Federal
award do not require a finanoial state-
ment audit of the auditee, the auditee
may elect to have a program-specific
audit conduoted in accordance with
§200.507Program-specific audits. A pro-
gram-speoifio audit may not be elected

2 CFR Ch. II (1-1-15 Edition)

for R&D unless all of the Federal
awards expended were received from
the same Federal agency, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
cy, or pass-through entity In the case
of a subrectpient, approves in advance
a program-speotric audit.
(d) Exemption when Federal awards .ez-

pende/! are less than $750,000.A non-Fed-
eral entity that expends less than
$750,000during the non-Federal entity's
fiscal year in Federal awards is exempt
from Federal audit requirements for
that year, except as noted in §200.603
Relation to other audit requirements,
but records must be available for re-
view or audit by appropriate officials
of the Federal agenoy, pass-through en-
tity, and Government Acoountability
Office (GAO).
(e) Federally Funded Research. and De-

velopment Centers (FFRDC). Manage-
ment of an auditee that owns or oper-
ates a FFRDO may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.
(!) Sub recipients and Contractors. An

auditee may simultaneously be a re-
oipient, a' subrecipient, and a OOD-
tractor. Federal awards expended as a
recipient or a subrecipient are subject
to audit under this part. The payments
received for goods or services provided
as a oontractor are not Federal awards.
Seotion §200.330Subreoipient and con-
tractor determinations sets forth the
considerations in determining whether
payments constitute a Federal award
or a payment for goods or servrces pro-
vided as a contractor.
(g) Compliance responsibility for con-

tractors. In most cases, the auditee's
compliance responsibility for oontrac-
tors is only to ensure that the procure-
ment, receipt, and payment for goods
and services comply with Federal stat-
utes, regulations, and the terms and
oonditions of Federal awards. Federal
award compltanoe requirements nor-
mally do not pass through to contrao-
tors. However, the auditee is respon-
sible for ensuring oompltance for pro-
curement transaotdons whioh are struc-
tured suoh that the oontractor is re-
sponsible for program oompliance or
the contractor's reoords must be re-
viewed to determine program oomph-
ance. Also, when these proourement
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transaotions relate to a major pro-
gram, the soope of the audit must in-
elude determining whether these trans-
actions are in oomplianoe with Federal
statutes, regulations, and the terms
and conditions of Federal awards.

(h) For-profit subrecipient. Sinoe this
part does not apply to for-profit sub-
reoipients, the pass-through entity is
responsible' for establishing require-
ments, as necessary, to ensure compll-
anoe by for-profit subrecipients. The
agreement with the for-profit sub-
recipient must desoribe applicable
oomplianoe requirements and the for-
profit subrecipient's oomplianoe re-
sponsibility. Methode to ensure complt-
ance for Federal awards made to for-
profit subrecipients may include pre-
award audits, monitoring during the
agreement, and post-award audits. See
also §200.331 Requiremente for pass-
through entities.
['18 FR 76608. Dec. 26, 2013. as amended at 79
FR 76B87,Dec. 19. 2014J

§200.502 BIlSis fOJ: determining Fed-
erp],nwards expended.

(a) Determining Federal awards ex-
pended. The determination of when a
Federal award is expended muet be
based on when the aotivity related to
the Federal award occurs. Generally,
the aotivity pertains to events that re-
quire the non-Federal entity to comply
with Federal statutes, regulations, and
the terms and conditions of Federal
awards, such as: expenditure/expense
transactiona associated with awards in-
cluding grants, oost-reimbursement
contracts under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, and direct appropriations; the
disbursement of funds to subreotptents:
the use of loan proceeds under loan and
loan guarantee programs; the receipt of
property; the receipt of surplus prop-
erty; the receipt or use of program in-
come; the distribution or use of food
commodities; the disbursement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in force.
(b) Loan and loan guarantees (loans).

Since the Federal Government is at
risk for loans until the debt is repaid,
the following guidelines must be used
to calculate the value of Federal
awards expended under loan programs.

§200.502

except as noted in paragraphs (c) and
(d) of this section:
(1) Value of new loans made or re-

oeived during the audit period; plus
(2) Beginning of the audit period hal-

ance of loans from previous years for
which the Federal Government imposes
continuing compliance requirements;
plus

(3) Any interest subsidy, cash, or ad-
ministrative cost allowance received,
(c) Loan and loan guarantees (loans) at

1HEs. When loans are made to students
of an IHE but the IHE does not make
the loans. then only the value of loans
made during the audit period must be
considered Federal awards expended in
that audit period. The balance of loans
for previous audit periods is not in-
oluded as Federal awards expended be-
cause the lender accounts for the prior
balances.

(d) Prior loan and loan guarantees
(loans). Loans, the prooeeds of which
were received and expended in prior
years, are not considered Federal
awards expended under this part when
the Federal statutes, regulations. and
the terms and oonditions of Federal
awards pertaining to such loans impose
no oontinuing oompltance require-
ments other than to repay the loans.

(e) Endowment funds. The oumulative
balance of Federal awards for endow-
ment funds that are federally rs-
strioted are considered Federal awards
expended in eacb audit period in whioh
the funds are still restrioted.

(f) Free rent. Free rent received by
itself ts not oonsidered a Federal award
expended under this part. However, free
rent reoeived as part of a Federal
award to carry out a Federal program
must be Included in determining Fed-
eral awards expended and subject to
audit under this part.

(g) Valuing non-cash assistance. Fed-
eral non-cash aesistance, suoh as free
rent, food commoditdes, donated prop-
erty, 01' donated surplus property. must
be valued at fair market value at the
time of reoeipt or the assessed value
provided by the Federal agency.

(h) Medicare. Medicare payments to a
non-Federal entity for providing pa-
tient care services to Medicare-eligible
individuals are not oonsidered Federal
awards expended under this part. .
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(1) Medicaid. Medioaid payments to a
subreoipient for providing patient oars
services to Medioaid-eligible individ-
uals are not considered Federal awards
expended under tbis part unless a state
requires the funds to be treated as Fed-
eral awards expended because reim-
bursement is on a oost-reimbursement
basis.
(j) Certain loans provided by the Na-

tional Credit Union Administration. For
purposes of tbis part, loans made from
the National Oredit Union Share Insur-
ance Fund and the Oentral Liquidity
Facility tbat are funded by contribu-
tions from insured non-Federal entities
are not considered Federal awards ex-
pended.
[78 FR 78608, Dec. 26. 2013, as amended a.t 79
FR 76887,Dec. 19,2014)

§200.503 Relation to other audit reo
quirements.

(a) An audit oonducted in accordance
with this part must be in lieu of any fi-
nancial audit of Federal awards which
a non-Federal ent.ity is required to un-
dergo under any other Federal statute
or regulation. To the extent that such
audit provides a Federal agency with
the information it requires to carry
out its responsibilities under Federal
statute or regulation, a Federal agency
must rely upon and use that informa-
tion.
(b) Notwithst&nding subsection (a), a

Federal agenoy, Inspeotors General, or
GAO may conduct or arrange for addi-
tional audits which are necessary to
carry out its responaibilttdea under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Pederat entity to constrain, ill
any manner, such Federal agency from
oarrying out or arranging for such ad-
ditional audits, sxoepf that the Federal
agency must plan such audits to not be
duplicative of other audits of Federal
awards. Prior to oommenoing suoh an
audit, the Federal agency or pass-
through entity must review the FAC
for recent audits submitted by the non-
Federal entity, and to the extent such
audits meet a Federal agency or pass-
through entity's needs, the Federal
agency or pass-through entity' must
rely upon and use such audits. Any ad-
ditional audtts must be planned and
performed in such a way as to build

2 CFRCh.U (1-1"-15 Edition)

upon work performed, including the
audit documentation, sampling, and
testing already performed, by other
auditors.
(c) The provisions of this part do not

limit the authority of Federal agencies
to conduct, or arrange for the oonduct
of, audits and evaluations of Federal
awards, nor limit the authority of any
Federal agency Inspector General or
other Federal official. For example, re-
quirements tbat -may be applioable
under the FAR or OAS and the terms
and conditions of a cost-reimbursement
contract may include additional appli-
cable audits to be conducted or ar-
ranged for by Federal agencies.
(d) Federal agency to pay for addi-

tional audits. A Federal agency that
conducts or arranges for additional au-
dits must, consistent with other applt-
cable Federal statutes and regulations.
arrange for funding the full oost of
such additional audits. .
(e) Request for a program to be au-

dited as a major program. A Federal
awarding agency may request that an
auditee have a particular Federal pro-
gram audited as a major program in
lieu of the Federal awarding agency
conducting or arranging for the addi-
tional audits. To allow for planning,
such requests should be made at least
180 calendar days prior to the end of
the· fisoal year to be audited. The
auditee, aJter consultation with its
auditor, should promptly respond to
such a request by informing the Fed-
eral awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in §200.5IB
Major program determination and, if
not, the estimated incremental cost.
The Federal awarding agency must
then promptly confirm to the auditee
whetber it wants the program audited
as a major program. If the program is
to be audited as a major program based
upon this Federal awarding agency re-
quest, and the Federal awarding agen-
oy agrees to pay the full inCremental
costs, then the auditee must have the
program audited as a major program. A
pass-through entity may use tbe provi-
sions of this paragraph for a sub-
rectpient.
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§200.504 Frequency of audits.
Except for the provisions for biennial

audits provided in paragraphs (a) and
(b) of this section, audits required by
this part must be performed annually.
Any biennial audit must cover both
years within the biennial period.
(a) A state, looal government, or In-

dian tribe that is required by constitu-
tion or statute. in effect on January 1.
1987, to undergo its audits less fre-
quently than annually. Is permitted to
undergo Its audits pursuant to this
part biennially. 'J'his requirement must
stHl be 111 effeot for the biennial period.
(b) Any nonprofit organization that

had biennial audits for all biennial pe-
riods ending between July 1, 1992, and
January 1. 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

§200.505 Sanctions.
In oases of oontinued inability or un-

willingness to have an audit oonducted
in accordance with this part, Federal'
agencies and pass-through entities
must take appropriate action as pro-
vided in §200.33BRemedies for non-
oomplianoe. .

§200.506 Audit costs.
See §200.425Audit servioes.

§200.607 Program·specific audits.
(a) Program-specific audit guide avail-

able. In many oases. a program-speciffc
audit guide will be available to provide
speoifio guidance to the auditor with
respect to internal oontrols, complt-
ance requirements, suggested audit
procedures, and audit reporting re-
quirements. A listing of current pro-
gram-epectito audit guides can be found
In the oompltance supplement begin-
ning with the 2014 supplement inolud-
ing Federal awarding agency contact
information and a Web slte where a
copy of the guide can be obtained.
When a ourrent program-speoifio audit
guide is available, the auditor must
follow GAGAS and the guide when per-
forming a program-specifie audit.
(b) Program-specific audit guide not

available. (1) When a current program-
spectrlo audit guide is not available,
the auditee and auditor must have ba-
sically the same responsibilities for the

§200.507

Federal program as they would have
for an audit of a major program in a
single audit.
(2) The auditee must prepare the fi-

nancial statement(s) for the Feder,al
program that Includes, at a minimum,
a sohedule of expenditures of Federal
awards for the program and notes that
desoribe the signifioant aeoountdng
policies used in preparing the schedule,
a summary scnedule of prior audit find-
ings consistent with the requirements
of §200.511 Audit, findings follow-up,
paragraph (b), and a corrective action
plan consistent with the requirements
of §200.511 Audit findings follow-up.
paragraph (0).
(3)The auditor must:
(j) Perform an audit of the financial

statement(s) for the Federal program
in accordance with GAGAS;
(ii) Obtain an understanding of inter-

nal controls and perform tests of inter-
nal controls over the Federal program
oonsistent with the requirements of
§200.514Soope of audit, paragraph (c)
for a major program;
(i11) Perform prooedures to determine

whether the auditee has complied with
Federal statutes, regulations, and the
terms and oonditions of Federal awards
that could have a direot and material
effect on the Federal program con-
sistentwith the requirements of
§200.514Scope of audit, paragraph (d)
for a major program;
(tv) Follow up on prior audit findings,

perform procedures to assess the rea-
sonableness of the summary schedule
of prior audit findings prepared by the
auditee in acoordanoe with the require-
ments of §200.611Audit findings follow-
up, and report, as a ourrent year audit
finding, when the auditor concludes
that the summary schedule of prior
audit f'lndings materially misrepre-
sents the status of any prior audit find-
ing; and
(v) Report any audit findings con-

sistent with the requirements of
§200.516Audit findings.
(4) The auditor's report(s) may be in

the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in
this section, The auditor's reportra)
must state that the audit was con-
ducted in aecordanoe with this part
and inolude the following:
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(1)An opinion (or disclaimer of opin-
ion) as to whether the finanoial state-
mentes) of the Federal program is pre-
sented fairly in all material respeots in
aocordanoe with the stated accounting
policies;

(11) A report on internal oontrol re-
lated to the Federal program, which
must describe the scope of testing of
internal control and the results of the
tests;
(Hi) A report on complianoe whioh in-

eludes an opinion (or dtsotafmer of
opinion) as to whether the auditee
oomplied with laws, regulations, and
the terms and conditions of Federal
awards which could have a direot and
material effeot on the Federal pro-
gram; and
(iv) A schedule of findings and ques-

tioned oosts for the Federal program
that inoludes a summary of the audi-
tor's results relative to the Federal
program in a format oonsistent with
§200.516 Audit reporting, paragraph
(d)(l) and findings and questioned costs
oonsistent with the requirements of
§200.516 Audit reporting, paragraph
(d)(3).

(c) Report submission for program-spe-
cific audits; (1) The audit must be com-
pleted and the reporting required by
paragraph (0)(2) or (c)(3) of this section
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months after
the end of the audit period, unless a
different period is specified in a pro-
gram-speoifio audit guide. Unless re-
atrioted by Federal law or regulation,
the auditee must make report copies
available for public inspection.
Audltees and auditors must ensure
that their respective parts of the re-
porting paokage do not include pro-
tected personally identifiable informa-
tion.
(2) When a program-speotrie audit

guide is available, the auditee must
electronioally submit to the FAO the
data oollection form prepared in ao-
cordanoe with §200.512Report submis-
sion, paragraph '(b), as applicable to a
program-specific audit, and the report-
ing required by the program-specific
audit guide.
(3) When a program-specific audit

guide Is not available, the reporting
package for a program-speotflc audit

2 CFR en, II 0-1-15 Edition)

must consist of the financial state-
mentes) of the Federal program, a sum-
mary schedule of prior audit findings,
and a oorreotive aotion plan as de-
scribed in paragraph (b)(2) of this sec-
tion, and the auditor's report(s) de-
soribed in paragraph (b)(4) of this sec-
tion. The data collection form prepared
in accordance with §200.512Report sub-
mission, paragraph (b), as applicable to
a program-sJ;leoifio audit; and one oOPY
of this reporting package must be elec-
tronically submitted to the FAO.
(d) Other sections of this part may

apply. Program-specific audits are sub-
ject to:

(1) 200.600Purpose through 200.503Re-
lation to other audit requirements,
paragraph (d);
(2) 200.504 Frequenoy of audits

through 200.506Audit costs;
(3) ,200.508 Auditee responsibilities

through 200.609Auditor seleotion;
(4)200.611Audit findings follow-up;
(5) 200.512Report submission, para-

graphs (e) through (h);
(6) 200.513Responsibilities;
(7) 200.616 Audit findings through

200.617Audit dooumentation;
(8) 200.521Management decision, and
(9)Other referenced provisions of this

part unless contrary to the provisions
of this section, a program-specific
audit guide, 01' program statutes and
regulations.
[78 FR 78608, Dec. 26, 2013, as amended a.t 79
FR 76867,Dec. 19, 2014J

AUDlTElES

§200.508 Auditee responsibilities.
The auditee must:
(a) Prooure or otherwise arrange for

the audit required by this part in ac-
cordance with §200.509Auditor selec-
tion, and ensure it is properly per-
formed and submitted when due in ac-
oordance with §200.612Report submis-
sion.
(b) Prepare appropriate financial

statements, including the schedule of
expenditures of Federal awards in ac-
cordance with §200.510Finanoial state-
ments.
(c) Promptly follow up and take cor-

reotive action on audit findings, in-
cluding preparation of a summary
schedule of prior audit findinga and a
oorreotive action plan in accordance
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with §200.511 Audit findings follow-up,
paragraph (b) and §200.lill Audit find-
ings follow-up, paragraph (c), respec-
tively.
(d) Provide the audttor with aooess to

personnel, accounts, books, records,
supporting documentation, and other
information as needed for the auditor
to perform the audit required by this
part.

§200.509 Auditor selection.
(a) .<1uditor prqcurement. In procuring

audit services, the auditee must follow
the procurement standards prescrIbed
by the Procurement Standards in
§§200.317 Procurement by states
through 20.326 Contraot provisions of
Subpart D- Post Federal Award Re-
quirements of this part or tbe FAR (48
OFR part 42), as applioable. When pro-
ouring audit services, the objeotive is
to obtain high-quality audits.' In re-
questing proposals for audit services,
the objeotives and scope of the audit
must be made clear and the non-Fed-
eral entity must request a copy of the
audit organization's peer review report
which the auditor is required to pro-
vide under GAGAS. Faotors to be con-
sidered in evaluating each proposal for
audit services include the responsive-
ness to the request for proposal, rel-
evant experience, availability of staff
with professional' qualifioations and
teohnioal abilities, the results of peer
and external quality control reviews,
and price, Whenever poss1ble, the
auditee must make positive efforts to
utilize small businesses, minority-
owned firms, and women's business en-
terprises, in procuring audit services as
stated in §200.321 Contraoting with
small and minoI1ty businesses, wom-
en's business enterprises, and labor
surplus area firms, or the FAR (48OFR
part 42), as appltoahle,
(b) Restriction on auditor preparing in-

direct cost proposalis. An auditor who
prepares the indireot cost proposal or
cost allooat1on plan may not also be se-
lected to perfonn the audit required by
this part when the indfreot costs recov-
ered by the audttee during the prior
year exceeded $1 million. This restrio-
tion applies to the base year used in
the preparation of the Indirect cost
proposal or cost allooation plan and
any subsequent years in whioh the re-

§200.510

suIting indireot cost agreement or cost
allooation plan is used to recover costs.
(0) Use of Federal auditors. Federal

auditors may perfonn all or part of the
work required under this part if they
comply fully with the requirements of
this part.

§200.610 Financial statements.
(a) Financial statements. The auditee

must prepare finanoial statements that
refleot its finano1al position, results of
operations or changes in net assets,
and. where approprtate, cash flows for
the fisoal year audited. The finanoial
statements must be for the same orga-
nizational unit and fisoal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide financial statements may also in-
clude departments, agencies, and other
organizational units that have separate
audits in accordance with §200.514
Soope of audit, paragraph (a) and pre-
pare separate financial statements.
(b) Schedule of expenditures of Federal

awards. The auditee must also prepare
a schedule of expenditures of }<'ederal
awards for the period covered by the
auditee's finan01al statements which
must include the total Federal awards
expended as determined in accordanoe
with §200.502 Basis for determining
Federal awards expended. While not re-
quired, the audttee may choose to pro-
vide information requested by Federal
awarding agencies and pass-through
entities to make the schedule eas1er to
use. For example, when a Federal pro-
gram has multiple Federal award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separately. At a
minimum, the schedule must:
(1) List tildividual Federal programs

by Federal agency. For a cluster of pro-
grams, provide the cluster name, list
individual Federal programs within the
cluster of programs, and provide the
applioable Federal agenoy name. For
R&D, total Federal awards expended
must be shown either by individual
Federal award or by Federal agency
and major subdivision within the Fed-
eral agenoy. For example, the National
Institutes of Health is a major subdivi-
sion in the Department of Health and
Human Services.
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(2) For Federal awards received as a
subrecipient, the name of the pass-
through entity and identifying number
assigned by the pass-through entity
must be inoluded.
(8) Provide total Federal awards ex-

pended for each individual Federal pro-
gram and the CFDA number or other
identifying number when the CFDA in-
formation is not available. For a OIUB-
tel' of programs also provide the total
for the cluster.
(4) Include the total amount provided

to subrecipients from each Federal pro-
gram.
(5) For loan or loan guarantee pro-

grams described in §200.502 Basis for
determining Federal awards expended,
paragraph (b), identify in the notes to
the schedule the balances outstanding
at the end of the audit period. This is
in addition to Including the total Fed-
eral awards expended for loan or loan
guarantee programs in the schedule.
(6) Include notes that desoribe that

signifioant accounttng policies used in
preparing the schedule, and note
whether or not the audibee elected to
use the 10% de minimis cost rate as
covered in §200.414. Indirect (F&A)
oosts.
[78 FR 76608,Deo. 26, 2013, as amended at 79
FR 75887,Dec.19,2014J

§200.511 Audit findings follow-up.
(a) General. The auditee is responsible

for follow-up and corrective action on
all audit findings. As part of this re-
sponsibility. the auditee must prepare
a summary schedule of prior audit find-
ings. The auditee must also prepare a
correctdve aotion plan for current year
audit findings. The summary schedule
of prior audit findings and the oorreo-
tive action plan must Include the ref-
erence numbers the auditor assigns to
audit findings under §200.616 Audit
findings, paragraph (0). Sinoe the sum-
mary schedule may Include audit find-
ings from multiple years. it must in-
olude the fisoal year in which the f1nd~
ing initially occurred. The corrective
aotion plan and summary schedule of
prior audit findings must Include find-
ings relating to the finanoial state-
ments which are required to be re-
ported in accordance with GAGAS.
(b) Summary schedule of prior audit

findings. The summary schedule of

2 CFRCh. II (1-1-15 EdiHon)

prior audit findings must report the
status of all audit findings included in
the prior audit's schedule of findings
and questioned costs. The summary
schedule must also include audit find-
ings reported in the prior audit's sum-
mary schedule of prior audit findings
except audit findings listed as cor-
reoted in acoordance with paragraph
(b)(l) of this section. or no longer valid
or not warrantdng further action in ao-
cordance with paragraph (b}(S) of this
section.

(1) When audit findings were fully
corrected, the summary schedule need
only list the audit findings and state
that corrective action was taken.
(2) When audit findings were not 001'-

rected or were only partially correoted,
the summary schedule must describe
the reasons Corthe finding's recurrence
and planned oorreotive action, and any
partial corrective action taken. When
oorreotive action taken is significantly
different from oorrective action pre-
viously reported in a corrective aotion
plan or in the Federal agency's or pass-
through entity's management decision.
the summary schedule must provide an
.explanation.

(3) When the auditee believes the
audit findings are no longer valid or do
not warrant further action, the reasons
for this position must be described in
the summary schedule. A valid reason
for considering an audit finding as not
warranting further action ia that all of
the following have ocourred:
(i) Two years have passed since the

audit report in which the finding oc-
curred was submitted to the FAC;
(11) The Federal agenoy or pass-

through entity is not ourrently fol-
lowing up with the auditee on the audit
finding; and
(1ii) A management, decision was not

issued.
(0) Corrective action plan. At the com-

pletion of the audit, the auditee must
prepare, in a document separate from
the auditor's findings described in
§ 200.516 Audit findings, a oorreotive ac-
tion plan to address each audit finding
included in the current year auditor's
reports. The oorreotive action plan
must provide the name(s) of the con-
taot person(s) responsible for oorrec-
tive aotdon, the oorrective action
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planned, and the antioipated comple-
tion date. If the auditee does not agree
with the audit findings or believes cor-
reotive aotion is not required. then the
corrective action plan must include an
explanation and speoific reasons.

§200.G12 Report submission.
(a) General. (1) The audit must be

completed and the data colleotion form
described in paragraph (b) of this sec-
tion and reporting package desoribed in
paragraph (0) of th1a section must be
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s). or nine months after
the end of the audit period. If the due
date falls on a Saturday, Sunday, or
Federal holiday, the reporting package
Is due the next business day.
(2) Unless restricted by Federal stat-

utes or regulations, the auditee must
make copies available for publio in-
spection. Auditees and auditors must
ensure that their respective parts of
the reporting package do not include
proteoted personally identifiable infor-
mation.
(b) Data Gol/ection.The FAO is the re-

pository of record for Subpart F-Audit
Requirements of this part reporting
packages and the data collection form.
All Federal agenoies. pass-through en-
tities and others interested in a report-
ing package and data collection form
must obtain it by accessing the FAC.
(1) The auditee must submit required

data elements described in Appendix X
to Part 200-Data Colleotion Form
(Form SF-SAC). which state whether
the audit was completed in accordance
with thia part and provides informa-
tion about the audltee, its Federal pro-
grams. and the results of· the audit.
The data must include information
avaiiable from the audit required by
this part t~at is necessary for Federal
agencies to use the audit to ensure in-
tegrity for Federal programs. The data
elements and format must be approved
by OMB. available from the FAO, and
include oollectiona of information from
the reporting package described in
paragraph (0) of this section. A senior
level representative of the auditee
(e.g., state controller, direotor of fi-
nance, ohief exeoutive orncer, or chief
finanoial officer) must sign a state-
ment to be inoluded as part of the data

§200.512

collection that Bays that the auditee
complied with the requirements of this
part, the data were prepared in accord-
ance with this part (and the instruc-
tions accompanying the rorm), the re-
porting package does not Include pro-
tected personally identifiable informa-
tion, the information included in its
entirety is accurate and complete, and
that the FAC is authorized to make the
reporting package and the form pub-
licly available on a Web site.

(2) Exception JOT Indian Tribes and
Tribal Organizations. An auditee that is
an Indian tribe or a. tribal organization
(as defined in the Indian Self-Deter-
mination, Eduoation and Assistanoe
Aot (ISDEAA), 25 U.S.O. 450b(1»may
'opt not to authorize the FAO to make
the reporting package publicly avail-
able on a Web site, by excluding' the au-
thorization for the FAC publication in
the statement descrlbed in paragraph
(b)(l) of this section. If this option is
exercised, the auditee becomes respon-
sible for submitting the reporting
package direotly to any pass-through
entities through which it has received
a Federal award and to pass-through
entities for which the summary sched-
ule of prior audit findings reported the
status of any findings related to Fed-
eral awards that the pass-through enti-
ty provided. Unless restricted by Fed-
eral statute or regulation, if the
auditee opts not to authorize publica-
tion. it must make copies of the report-
ing package available for public inspec-
tion.
(3)Using the information included in

the reporting package described in
paragraph (c) of this section. the audi-
tor must complete the applicable data
elements of the data collection form.
The auditor must sign a statement to
be included as part of the data collec-
tion form that indicates. at a min-
imum. the source of the information
included in the form, the auditor's re-
sponBib111tyfor the information, that
the form is not a substitute for the re-
porting package described in paragraph
(c) of this section. and that the oontent
of the form is limited to the colleotion
of information prescribed by OMB.

(0) Reporting package. The reporting
package must include the:
(1) Financial statements and sohed-

ule of expenditures of Federal awards

181

'-~'AITACHMENT _..12.......... \
PAGE •..\??...OF •••l~ .. PAGES •



§200.513

discussed in §200.610Finanoial state-
ments, paragraphs (a) and (b), respec-
tively;
(2) Summary schedule of prior audit

findings discussed in §200.611Audit
findings follow-up, paragraph (b);
(8) Auditor's report(s) disouseed in

§200.516Audit reporting; and
(4) Correotive aotion plan discussed

in §200.611Audit findings follow-up,
paragraph (0).
(d) Submission to FAG. The auditee

must eleotronically submit to the FAC
the data oolleotion form desoribed in
paragraph (b) of this seotion and the
reporting package desoribed in para-
graph (0) of this section.
(e) Requests for management letters

issued by the auditor. In response to re-
quests by a Federal agency or pass-
through entity, auditees must submit a
copy of any management letters issued
by the auditor.

(f) Report retention requirements.
Auditees must keep one copy of the
data collection form described in para-
graph (b) of this section and one oopy
of the reporting package described in
paragraph (0) of this section on file for
three years from the date of submis-
sion to the FAC.
(g) FAG responsibilities. The FAC must

make available the reporting packages
reoeived in accordance with paragraph
(0) of this seotion and §200.607Pro-
gram-speoifto audits, paragraph (c) to
the publio, except for indian tribes ex-
erolsing the option in (b)(2)of this sec-
tion, and maintain a data base of com-
pleted audits, provide appropriate in-
formation to Federal agenoies, and fol-
low up with known auditees that have
not submitted the required data oonec-
tion forms and reporting packages.
(h) Electronic filing. Nothing in this

part must preolude electronio submis-
sions to the FAC in such manner as
may be approved by OMB.
['18 FE 78608, Dea. 26, 2013, as amended at 79
FR 75867,Dea. 19, 2014)

FEDERAL AGENCIES

§200.518 Responsibilities.
(a)(l) Cognizant agenoy for audit re-

sponsibilities. A non-Federal entity ex-
pending more than $50million a year in
Federal awards must have a oognizant
agenoy for audit. The designated cog-

2 CFR Ch. II (1-1-15 Edition)

nizant agencv for audit must be the
Federal award1ng agenoy that provides
the predominant amount of direot
funding to a non-Federal entity unless
OMB designates a speoific cognizant
agency for audit.
(2) To provide for continuity of cog-

nizance, the determination of the pre-
dominant amount of direct funding
must be based upon direct Federal
awards expended in the non-Federal en-
tity's fiscal years ending In 2009,2014,
2019 and every fifth year thereafter.
For example, audit oognizanoe for peri-
ode ending in 2011through 2016will be
determined based on Federal awards
expended in 2009.
(3) Notwithstanding the manner in

whioh audit cognizanoe is determined,
a Federal awarding agenoy with cos-
nizanoe for an auditee may reassign
cognizance to another Federal award-
ing agency that provides substantial
funding and agrees to be the oognizant
agency for audit. Within 80 calendar
days after any reassignment, both the
old and the new cognizant agency for
audit must provide notice of the
change to the FAO, the auditee, and, if
known, the auditor. The cognizant
agenoy for audit must:
(1)Provide technical audit advice and

liaison assistance to auditees and audi-
tors.
(11)Obtain or conduct quality control

reviews on selected audits made by
non-Federal auditors, and provide the
results to other interested organiza-
tions. Oooperate and provide support to
the Federal agency designated by OMB
to lead a governmentwide project to
determine the quality of single audits
by providing a statistically reliable es-
timate of the extent that single audits
conform to applicable requirements,
standards, and procedures; and to make
reoommendations to address noted
audit quality issues, including rec-
ommendations for any ohanges to ap-
plioable requirements, standards and
prooedures indioated by the results of
the projeot. This governmentwlde audit
quality projeot must be performed once
every 6 years beginning in 2018or at
such other interval as determined by
OMB,and the results must be public.
(iii) Promptly inform other affeoted

Federal agencies and appropriate Fed-
eral law enforoement offioials of any
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direct reporting by the auditee or its
auditor required by GAGAS or statutes
and regula.tions.

(tv) Advise the community of inde-
pendent audttors of any noteworthy or
important factual trends related to the
quality of audits stemming from qual-
ity control reviews. Significant prob-
lems or quality issues consistently
identified through quality control re-
views of audit reports must be referred
to appropriate state licensing agencies
and professional bodies.

(v) Advise the auditor, Federal
awarding agencies, and, where appro-
priate, the auditee of any defioienoies
found in the audits when the defi-
cienoies require corrective action by
the auditor. When advised of defi-
ciencies, the auditee must work with
the auditor to take corrective action.
If oorreotive aotion is not taken, the
cognizant agenoy for audit must notify
the auditor, the auditee, and applicable
Federal awarding agencies and pass-
through entities of the facts and make
recommendations for follow-up action.
Major inadequacies or repet1tive sub-
standard performanoe by auditors must
be referred to appropriate state ltcens-
ing agencies and professional bodies for
disciplinary aotion.

(vi) Ooordinate, to the extent prao-
tioal, audits or reviews made by or for
Federal agencies that are in addition
to the audits made pursuant to this
part, BOthat the additional audibs or
reviews build upon rather than dupli-
cate audits performed in accordance
with this part.

(vii) Ooordinate a management deoi-
sian for oroas-outtdng audit findings (as
defined in §200.30 dross-cutting audit
finding) that affeot the Federal pro-
grams of more than one agenoy when
requested by any' Federal awarding
agenoy whose awards are included in
the audit finding of the auditee.

(viii) Coordinate the audit work and
reporting responsibilities among audi-
tors to achieve the most oost-effeotive
audit.

(Ix) Provide advice to auditees as to
how to handle changes in fisoal years.

(b) Oversight agenoy for audit re-
sponsib111tieB.An auditee who does not
have a designated oognizant agency for
audit will be under the general over-
sight of the Federal agenoy determined

§200.513

in aocordance with §200.73 Oversight
agenoy for audit. A Federal agency
with oversight for an auditee may reas-
sign overaight, to another Federal agen-
oy that agrees to be the Qversight
agenoy for audit. Within 30 oalendar
days after any reassignment, both the
old and the new oversight agency for
audit must provide notice of the
change to the FAO, the auditee, and, if
kilown, the auditor. The oversight
agenoy for audit:

(1) Must provide technioal advice to
auditees and auditors as requested.

(2) May assume all or some of the re-
sponslbHities normally performed by a
cognizant agenoy for audit.

(c) Federal awarding agenoy respon-
sibilities. The Federal awarding agenoy
must perform the following for the
Federal awards it makes (See also the
requirements of § 200.210 Information
contained in a Federal award): '

(1) Ensure that audits are completed
and reports are received in a timely
manner and in accordance with the re-
quirements of this part.

(2) Provide technical advice t and
counsel to auditees and auditors as re-
quested.

(3) Follow-up on audit findings to en-
sure that the reoipient takes appro-
priate and Mmely correotive action. As
part of audit follow-up, the Federal
awarding agency must;

(i) Issue °a management decision as
prescribed in §200.521Management de-
oision;

(if) Monitor the recipient taking ap-
propriate and timely corrective aotion;

(iii) Use cooperative audit resolution
mechanisms (see §200.25 Oooperatdve
audit resolution) to improve Federal
program outcomes through better
audit resolutdon, foflow-up, and OOITec-
tive action; and

(iv) Develop a baseline, metrtcs, and
targets to track, over time, the erreo-
tiveness of the Federal agenoy'B proc-
ess to follow-up on audit findings and
on the effeotiveness of Single Audits in
improving non-Federal entity account-
ability and their use by Federal award-
ing agencies in making award deot-
sions.

(4) Provide OMB annual updates to
the oomplianoe supplement and work
witb OMB to ensure that the oomph-
anoe supplement focuses the a.uditor to
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test the compliance requirements most
likely to cause improper payments,
fraud, waste, abuse or generate audit
finding for which the Federal'awarding
agency will take sanctions.
(6) Provide OMB with the name of a

single audit accountable official from
among the senior policy officials of the
Federal awarding agenoy who must be:
(i) Responsible for ensuring that the

agency fulfills all the requirements of
paragraph (c) of this section and effec-
tively uses the single audit process to
reduce improper payments and improve
Federal program outcomes.
(ii) Held accountable to improve the

effectiveness of the single audit process
based upon metrios as described in
paragraph (c)(8)(iv) of this section.
(iii) Responsible for designating the

Federal agency's key management sin-
gle audit liaison.
(6) Provide OMB with the name of a

key management single audit liaison
who must:
(1) Serve as the Federal awarding

agency's management point of contact
for the single audit process both within
and outside the Federal Government.
(11) Promote interagency coordina-

tion, consistency, and sharing in areas
such as coordinating audit follow-up:
identifYing higher-risk non-Federal en-
tities; providing input on single audit
and follow-up policy; enhancing the
utility of the FAC; and studying ways
to UBesingle audit results to improve
Federal award accountab1l1ty and best
practices.
(iii) Oversee training for the Federal

awarding agency's program manage-
ment personnel related to the single
audit prooess.
(iv) Promote the Federal awarding

agency's use of cooperative audit reso-
lution meohanisms.
(v) Coordinate the Federal awarding

agency's aotivities to ensure appro-
priate and timely follow-up and correo-
tive action on audit findings.
(vi) Organize the Federal oognizant

agency for audit's follow-up on cross-
cutting audit findings that affect the
Federal programs of more than one
Federal awarding agenoy.
(vii) Ensure the Federal awarding

agency provides annual updates of the
compliance supplement to OMB.

2 CFR en. II (1-1-15 Edition)

(vi11).Support the Federal awarding
agency's single audit accountable offi-
oial's mission.
[78 FR 78608, Dec. 26, 2013, as amended at 19
FR 75887.Dec. 19, 2014]

AUDITORS

§200.514 Scope of audit,
(a) General. The audit must be con-

ducted in accordance with GAGAS.The
audit must cover the entire operations
of the auditee, or, at the option of the
auditee, such audit must include a se-
ries of audits that cover departments,
agencies, and other organizational
units that expended or otberwise ad-
ministered Federal awards during such
audit period, provided that each such
audit must encompass the financial
statements and schedule of expendi-
tures of Federal awards for each such
department, agency, and other organi-
zational unit, Which must be oonstd-
ered to be a non-Federal entity, The fi-
nancial statements and schedule of ex-
penditures of Federal awards must be
for the same audit period.
(b) Financial statements. The auditor

must determine whether the finanoial
statements of the auditee are presented
fairly in all material respeots in ao-
cordanoe with generally accepted ac-
counting principles. The auditor must
also determine whether the schedule of
expenditures of Federal awards is stat-
ed fairly in all material respects in re-
lation to the auditee's financial state-
ments as a whole. .
(0) Internal control. (1) The compli-

ance supplement provides guidance on
internal controls over Federal pro-
grams based upon the guidance in
Standards for Internal Control in the
Federal Government issued by the
Comptroller General of the United
States and the Internal Control-Inte-
grated Framework. tssued by the Com-
mittee of Sponsoring Organizations of
the Treadway Commission (COSO).
(2) In addition to the requirements of

GAGAS, the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
sumotent to plan the audit to support
a low assessed level of control risk of
uoncomplianoe for major programs.
(3) Except as provided in paragraph

(c)(4) of thie seotion, the auditor must:
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(1) Plan the testing of internal con-
trol over compliance for major pro-
grams to support a low assessed level
of control risk for the assertions rel-
evant to the oompltance requirements
for each major program; and
(ii) Perform testing of internal con-

trol as planned in paragraph (c)(3)(i) of
this section.
(4) When internal control over some

or all of the compliance requirements
for a major program are likely to be in-
effective in preventing or detecting
noncompliance, the planning and per-
forming of testing described in 'para-
graph (c)(3) of this seotion are not re-
quired for those compliance require-
ments. However, the auditor must re-
port a Significant deficiency or mate-
rial weakness in accordance with
§200.516 Audit findings, assess the re-
lated oontrol riBk at the maximum,
and consider whether additional com-
pliance tests are required because of
ineffective internal control.
(d) Compliance. (1) In addition to the

requirements of GAGAS, the auditor
must determine whether the auditee
has complied with Federal statutes,
regulations, and the terms and condi-
tions of Federal awards that may have
a direot and material effect on each of
its major programs.
(2) The principal oompltance require-

ments applicable to most Federal pro-
grams and the compliance require-
ments of the largest Federal programs
are inoluded in the oomplianoe supple-
ment.
(3) For the compliance requirements

related to Federal programs contained
in the complianoe supplement, an audit
of these oompltanoe requirements will
meet the requirements of this part.
Where there nave been changes to the
compliance requirements and the
changes are not. refleoted in tbe com-
pliance Bupplement, the auditor must
determine the current compliance re-
quirements and modify the audit proce-
dures accordingly. For those Federal
programs not covered in the compli-
ance supplement, the auditor must fol-
low the complfanoe eupplemenb's guid-
ance for programs not included in the
supplement:
(4) The compllance testing must in-

clude tests of transactions and such
other auditing procedures necessary to

§200.515

provide the auditor suffioient appro-
priate audit evidence to support an
opinion on oomplianoe.
(e) Audit [ollow-up. The auditor must

'follow-up on prior audit findings, per-
form procedures to assess the reason-
ableness of the summary schedule of
prior audft: findings prepared by the
auditee in accordance with §200.511
Audit findings follow-up paragraph (b),
and report, as a current year audit
finding, when the auditorconoludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
ing. The auditor must perform audit
follow-up prooedures regardless of
whether a prior audit finding relates to
a major program ill the current year.
(f) Data Gollection Form. As required

in §200.612 Report submission para-
graph (b)(3), the auditor must complete
and sign specified sections of the data
collection ~orm.
[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 76887,DeD. 19, 2014]

§200.515 Audit reporting.
The auditor's report(s) may be in the

form of either combined or separate re-
ports and may be organized differently
from the manner presented in this sec-
tion. The auditor's report(s) must state
that the audit was conducted in ac-
cordanoe witb this part and Include the
following:
(a) An opinion (or disolaimer of opin-

ion) as to whether the finanoial state-
ments are presented fairly in all mate-
rial respeots in accordance with gen-
erally accepted acoounting prinoiples
and an opinion (or dtsofatmer of opin-
ion) as to whether the schedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the finanoial statements as a
whole.
(b) A report on internal oontrol over

nnanotal reporting and oompliance
with previsions of laws, regulations,
contraots, and award agreements, non-
oomplianoe with which oould have a
material effect on the finanoial state-
ments. This report must describe the
scope of testing of internal oontrol and
compltance and the results of the tests,
and, where applioable, it will refer to
the separate schedule of findings and
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questioned costs described in para-
graph (d) of this section.
(c) A report on compliance for each

major program and a report on internal
control over compliance. This report
must describe the scope of testing of
internal control over compliance, in-
clude an opinion 01' disclaimer of opin-
ion as to whether the auditee complied
with Federal statutes, regulations, and
the terms and conditions of Federal
awards which could have a direct and
material effect on eaoh major program
and refer to the separate schedule of
findings and questioned costs desoribed
in paragraph (d) of this section.
(d) A sohedule of findings and ques-

tioned costs which must include the
following three components:
(1) A summary of the auditor's re-

sults, which must include:
(1) The type of report the auditor

issued on whether the financial state-
ments audited were prepared in accord-
ance with GAAP (i.e., unmodified opin-
ion, qualified opinion, adverse opinion,
or disclaimer of opinion);

(11) 'Where applicable, a statemenn
about whether significant deficiencies
or material weaknesses in internal con-
trol were disolosed by the audit of the
finanoial statements;
(Ui) A statement as to whether the

audit disclosed any noncomplianoe
that is material to the financial state-
ments of the auditee;
(tv) Where applicable, a statement

about whether significant deficiencies
or material weaknesses in internal con-
trol over major programs were dis-
closed by the audit;
(v) The type of report the auditor

Issued on compliance for major pro-
grams (I.e., unmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion);
(vi) A statement as to whether the

audit disolosed any audit findings that
the auditor ts required to report under
§200.516Audit findings paragraph (a);
(vii) An identification of major pro-

grams by listing each individual major
program; however in the case of a clus-
ter of programs only the cluster name
as shown on the Schedule of Expendi·
tures of Federal Awards is required;
(viii) The dollar threshold used to

distinguish between Type A and Type B
programs, as desoribed in §200.618

2 CFRen, II (1-1-15 Edition)

Major program determination para-
graph (b)(1), or (b)(3)when a recaloula-
tion of the Type A threshold ts re-
quired for large loan or loan guaran-
tees; and
(ix) A statement as to whether the

auditee qualified as a low-risk auditee
under §200.520Criteria for a low-rtsk
auditee.
(2) Findings relating to the financial

statements which are required to be re-
ported in aooordanoe with GAGAS.
(3) Findings and questioned costs for

Federal awards which must include
audit findings as defined in §200.616
Audit findings, paragraph (a).

(1) Audit findings (s.g., internal con-
trol findings, compliance findings,
questioned costs, or fraud) that relate
to the same issue must be presented "'-8
a single audit finding. Where practical,
audit findings should be organized by
Federal agency or pass-through entity.
(11) Audit findings that relate to both

the financial statements and Federal
awards, as reported under paragraphs
(d)(2) and (d)(3) of this section, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one seotion of the sohedule
may be in summary form with a ref-
erence to a detailed reporting in the
other section of the schedule,
(e) Nothing in this part precludes

combining of the audit reporting l'e-
quired by this section with the report-
ing required by §200.612Report submis-
sion, paragraph (b) Data Collection
when allowed by GAGAS and Appendix
X to Part 200--Data Colleotion Form
(Form SF-SAC).
[78 FR 78608, Dec. 26,2013.as amendedat 79
FR 758B7. Dec.19,2014]

§200.516 Audit findingll.
(a) Audit findings reported. The audi-

tor must report the following as audit
findings in a schedule of findings and
questioned oosts: / .
(1) Significant defiCienCiesand mate-

rial weaknesses in internal control
over major programs and significant
instances of abuse relating to major
programs. The auditor's determination
of whether a deficiency in internal con-
trol is a significant deficiency or mate-
rial weakness for the purpose of report-
ing an audit finding is in relation to a
type of compliance requirement for a
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major program identified in the Com-
pliance Bupplement.
(2) Material noncompliance with the

provisions of Federal snatutes, regula-
tions, or the terms and conditions of
Federal awards related to a major pro-
gram. The auditor's determination of
whether a noncompliance with the pro-
visions of Federal statutes, regula-
tione, or the terms and oonditions of
Federal awards is material for the pur-
pose 'Ofreporting an audi t finding is in
relation to a type of oomplianoe re-
quirement for a major program identI-
fied in the compliance supplement.
(3) Known questioned costs that are

greater than $25,000for a type of com-
pliance requirement for a major pro-
gram. Known questioned oosts are
those specifically identified by the
auditor. In evaluating the effect of
questioned costs on the opinion on
compltance, the auditor considers the
best estimate of total' costs questioned
(likely questioned costs), not just the
questioned costs speoifically identified
(known questioned costs). The auditor
must also report known questioned
costs when likely questioned oosts are
greater than $25,000for a type of com- '
pl1anoe requirement for a major pro-
gram. In reporting questioned oosts,
the auditor must Include Information
to provide proper perspeotIve for judg-
ing the prevalence and oonsequences of
the questioned oosts.
(4) Known questioned oosts that are

greater than $25,000for a Federal pro-
gram which is not audited as a major
program, Except for audit, follow-up,
the auditor is not required under this
part to perform audit procedures for
such a Federal program; therefore, the
auditor will normally not find ques-
tioned costs for a program that Is not
audited aB a major program. However,
if the auditor does become aware of
questioned costs for a Federal program
that is not audited as a major program
(e.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned costs are greater than $25,000,
then the audttor must report this as an
audit finding.
(5) The circumstanoes concerning

why the auditor's report on compliance
for each major program is other than
an unmodified opinion, unless such oir-
oumstances are otherwise reported as

§200,516

audit findings in the schedule of find-
ings and questioned costs for Federal
awards.
(6) Known or likely fraud affecting a

Federal award, unless such fraud is
otherwise reported as an audit finding
In the schedule of findings and ques-
tioned oosts for Federal awards, Thie
paragraph does not require the auditor
to report publicly' information which
could compromise investigative or
legal proceedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud was reported out-
side the auditor's reports under the di-
rect reporting requirements of GAGAS.
(7) Instances where the results of

audit follow-up prooedures disclosed
that the summary schedule of prior
audit findings prepared by the auditea
in aocordanoe with §200.511Audit find-
ings follow-up, paragraph (b) materi-
ally misrepresents the status of any
prior audit finding. '
(b) Audit finding detail and clarity.

Audit findings must be presented in
sufficient detail and clarity for the
auditee to prepare a corrective aotion
plan and take corrective action, and
for Federal agencies and pass-through
entities to arrive at a management de-
oision. The following speoifio informa-
tion must be included, as applicable, in
audit findings:
(1) Federal program and speoifio Fed-

eral award identification inoluding the
OFDA title and number, Federal award
identification number and yeB.r, name
of Federal agency, and name of the ap-
plioable pass-through entity. When in-
formation, such as the CFDA title and
number or Federal award identification
number, Is not available, the auditor
must provide the best information
available to describe the Federal
award.
(2) The criteria or speoific require-

ment upon whioh the audit finding is
based, including the Federal statutes,
regulatione, or the terms and condi-
tione of the Federal awards. Criteria
generally i~entify the required 01' de-
sired state OJ' expeotation with respect
to the program or operation. Oriteria
provide a oontext for evaluating evi-
dence and understanding findings.
(3) The condition found, including

faots that support the defioiency iden-
tified in the audit finding.
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(4) A statement of cause that identi-
fies the reason or explanation for the
condition or the factors responsible for
the difference between the situation
that exists (condition) and the required
or desired state (ortteria), which may
also serve as a basis for recommenda-
tions for corrective aotion.
(5) The possible asserted effect to

provide sufficient information to the
auditee and Federal agency, or pass-
through entity in the case of a sub-
recipient, to permit them to determine
the cause and effect to facilitate
prompt and proper correcttve action. A
statement of the effect or potential ef-
fect should provide a clear, logical link
to establish the impact or potential
impact of the difference between the
condition and the oriteria.
(6) Identification of questioned costs

and how they were computed. Known
questioned costs must be identified by
applicable OFDA number(s) and appli-
cable Federal award identification
number(s).
(7) Information to provide proper per-

speotive for judging the prevalence and
consequences of the audit findings,
such as whether the audit findings rep-
resent an isolated instance or a sys-
temic problem. Where appropriate, in-
stances identified must be related to
the universe and the number of cases
examined and be quantified in terms of
dollar value. The auditor should report
whether the sampling was a statis-
tically val1d sample.
(8) Identification of whether the

audit finding was a repeat of a finding
in the immediately prior audit and if
BO any applicable prior year audit find-
ing numbers.
(9) Recommendations to prevent fu-

ture occurrences of the deficiency iden-
tified in the audit finding.
(10) Views of responsible officials of

the auditee.
(c) Reference numbers. Each audit

finding in the sohedule of findings and
questioned costs must include a ref-
erence number in the format meeting
the requirements of the data collection
form eubmiaston required by §200.512
Report submission, paragraph (b) to
allow for easy referencing of the audit
findings dUring follow-up.

\

:2 CFR Ch.11 (1-1-15 Edition)

§200.517 Audit documentation,
(a) Retention of audit documentation.

The audita)' must retain audit docu-
mentation and reports for a minimum
of three years after the date of
issuance of the auditor's report(s) to
the auditee, unless the auditor is noti-
fied in writing by the cognizant agency
for audit, oversight agency for audit,
cognizant agency for indireot costs, or
pass-through entity to extend the re-
tention period. When the auditor is
aware that the Federal agency, pass-
through entity, or auditee is con-
testing an audit finding, the auditor
must contact the parties contesting
the audit finding for guidance prior to
destruction of the audit documentation
and reports.
(b) Access to audit documentation.

Audit documentation must be made
available upon request to the cogmzant
or oversight agency for audit or its des-
ignee, oognizant agenoy for indirect
cost, a Federal agency, or GAO at the
completion of the audit, as part of a
quality review, to resolve audit find-
ings, or to carry out oversight respon-
sibilities consistent with the purposes
of this part. Access to audit docu-
mentation includes the right of Federal
agencies to obtain copies of audit docu-
mentation, as is reasonable and nec-
essary.

§200.518 Mojor program determina-
tion.

(a) General. The auditor must use a
risk-based approach to determine
which Federal programs are major pro-
grams. This risk-based approach must
inolude .oonstderatdon of: current and
prior audit experienoe, oversight by
Federal agencies and pass-through en-
tities, and the inharentrlsk of the Fed-
eral program. The process in para-
graphs (b) through (h) of this section
must be followed.
(b) Step one. (1) The auditor must

ide~t1fy the larger Feder8l1 programs,
which must be labeled Type A pro-
grams. Type A programs are defined as
Federal programs with Federal awards
expended during the audit period ex-
oeeding the levels outlined in the table
in this paragraph (b)(l):
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Tolal federal awards ex-
pended

Total federal awards ex-
pended times .03.

$3 million.

Type AlB Ihreshold

$750,000.Equal to or exceed $750,000
but less then or equal 10
$25 mIlHon.

Exceed $25 million but leSs
lhan or equal 10 $100 mU·
lion.

Exceed $100 million but less
lhan .". equal to $1 billion.

Exc<lSd $1 billion but tess
than or equal 10$10 billion.

Exceed $10 billion bull •••
than or equal to $20 blUlon.

Ex~ed $20 billion •••••.•••••••••••

To181Federal awards ex-
pended time a ,003.

$30 mIllion.

Total federal awards ex-
psnded times .0015.

(2) Federal programs not labeled
'rype,A under paragraph (b)(l) of this
seotion must be labeled Type B pro-
grams.
(3) The mclusion of large loan and

loan guarantees (loans) must not result
in the excluslon of other programs as
Type A programs. When a Federal pro-
gram providing loans exceeds four
times the largest non-loan program it
is oonsidered a large loan program, and
the auditor must oonsider this Federal
program as a Type A program and ex-
clude its values in determining other
Type A programs. This reoalculatton of
the Type A program is performed after
removing the total of all large loan
programs. For the purposes of this
paragraph a program is only oonsidered
to be a Federal program providing
loans if the value of Federal awards ex-
pended for loans within the program
oomprises fifty peroent or more of the
total Federal awards expended for the
program. A cluster of programs is
treated as one program and the value
of Federal awards expended under a
loan program is determined as de-
soribed in § 200.602 Basis for deter-
mining Federal awards expended.
(4) For biennial audits permitted

under §200.504 Frequency of audits, the
determination of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period. '

(0) Step two. (1) The auditor must
identl1y Type A programs Which are
low-risk. In making this determina-
tion, the auditor must consider wheth-
er the requirements in § 200.519 Criteria
for Federal program risk paragraph (c),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indicate slgnifioantly

§200.518

inoreased risk and preolude the pro-
gram from being low risk. For a Type
A program to be oonsidered low-risk, it
must have been audited as a major pro-
gram in at least one of the two most
reoent audit periods (in the most re-
cent audit period in the case of a bien-
nial audit), and, in the most reoent
audit period, the program must have
not had:
(1) Internal oontrol deficienoies

which were identified as material
weaknessea in the 'auditor's report on
internal control for major programs as
required under § 200.515 Audit report-
ing, paragraph (0);

(11) A modified opinion on the pro-
gram in the auditor's report on major
programs as required under §200.515
Audit reporting, paragraph (c); 01'
(iii) Known or likely questioned costs

that exceed five percent of the total
Federal awards expended for the pro-
gram,
(2) Notwithstanding paragraph (0)(1)

of thill section, OMB may approve a
Federal awarding agency's request that
a Type A program may not be consid-
ered low risk for a certain rectptent.
For example, it may be necessary for a
large Type A program to be audited all
a major program each year at a par-
tioular reoipient to allow the Federal
awarding agency to oomplv with 31
U.S.C. 3515. The Federal awarding
agenoy must notify the recipient and,
if known, the auditor of OMB'a ap-
proval at least 180 calendar days prior
to the end of the fisoal year to be au-
dited.
(d) Step three. (1) The auditor must

identify Type B programs whioh are
high-risk UBing professional judgment
and the criteria in §200.519 Criteria for
Federal program risk. However, the
auditor 113 not required to identify more
high-risk Type B programs than at
least one fourth the number of low-risk
Type A programs identified as low-risk
under Step 2 (paragraph (0) of this sec-
tion). Except for known material weak-
ness in internal oontrol or compliance
problems as disoussed in §200.619 Cri-
teria for Federal program risk para-
graphs (b)(l), (b)(2), and (0)(1), a single
criteria in risk would seldom cause a
Type B program to be oonsidered high-
risk. When identifying whioh Type B
programs to risk assess, the auditor ts
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encouraged to use an approach whioh
provides an opportunity for different
high-risk T,ype B programs to be au-
dited as major over a period of time.
(2) The auditor is not expeoted to per-

form risk assessments on relatively
small Federal programs. Therefore, the
auditor is only required to perform risk
assessments on Type B programs that
exceed twenty-five percent (0.25)of the
Type A threshold determined in Step 1
(para.graph (b) of this section).
(e) ,Step four. At a minimum, the

auditor must audit, all of the following
as major programs:

(1) All Type A programs not identi-
fied as low risk under step two (parar
graph (0)(1) of this section).

(2) All Type B programs identified as
high-rfsk under step three (paragraph
(d) of this section). '
(3) Such additional programs as may

be necessary to comply with the per-
centage of coverage rule discussed in
paragraph (f) of this section. This may
require the auditor to audit more pro-
grams as major programs than the
number of Type A programs.

(f) Percentage of coverage rule. If the
auditee meets the criteria in §200.520
Oriteria for a low-risk auditee, the
auditor need only audit the major pro-
grams identified in Step 4 (paragrapp
(e)(l) and (2) of this section) and such
additional Federal programs with Fed-
eral awards expended that, in aggre-
gate, all major programs enoompaes at
least 20 peroent (0.20)of total Federal
awards expended. Otherwise, the audi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(1)
and (2) of this section) and such addi-
tional Federal programs with Federal
awards expended that, in aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.
(g) Documentation of risk. The auditor

must include in the audit dooumenta-
thin th'il risk analysis process used in
determining major programs.
(h) Auditor's judgment. When the

major program determination was per-
formed and documented in accordance
with this Subpart, the auditor's judg-
ment in applying the risk-based ap-
proaoh to determine major programs
must be presumed correct. Ohal1enges
by Federal agenoies and pass-through

2 CFRCh. II 0-1-15 Edlllon)

entities must only be for olearly im-
proper use of the requirements in this
part. However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
partioularFederal program and the
auditor must consider this guidance in
determining major programs in audits
not yet completed.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887, Dec. 19, 2014]

§200•.IU9 Criteria for Federal program
rIsk.

(a) General. T,he audttor's determina-
tion should be based on an overall eval-
uation of the risk of noncompltanoe 00-
curring that oould be material to the
Federal program. The auditor must
consider ortteria, such as desoribed in
paragraphs (b), (0), and (d) of this sec-
tion, to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysis, the auditor may wish to discuss a
particular Federal program with
auditee management and the Federal
agency or pass-through entity.

(b) Ourrent and prior audit experience.
(1)Weaknesses in internal control over
Federal programs would 'indicate high-
er risk. Oonsideration should be given
to the control environment over Fed-
eral programs and such factors as the
expeotation of management's adher-
enoe to Federal statutes, regulations,
and the terms and conditions of Fed-
eral awards and the competence and
experience of personnel who administer
the Federal programs.
(i) A Federal program administered

under multiple internal control struc-
tures may have higher risk. When as-
sessing risk in a large single audit, the
auditor must consider whether weak-
nesses are isolated in a single oper-
ating unit (e.g., one college oampus) or
pervasive throughout the entity.
(1:1)When significant parts of a Fed-

eral program are passed through to
subrecipients, a weak system for moni-
toring subrecipiente would indicate
higher risk.
(2) Prior audit findings would indi-

oate higher risk, particularly when the
situations identified in the audit find-
ings could have a Significant impact on
a Federal program or have not been
corrected.

190

ATTACHMENT ...•J? .
PAGE ••l~~....OF .~~ ••• PAGES



OMB Guidance

(3) Federal programs not recently au-
dited as major programs may be of
higher risk than Federal programs re-
cently audited as major programs with-
out audit findings .
. (c) Oversight exercised by Federal agen-

cies and pass-through entities. (1) Over-
sight exercised by Federal agenoies or
pass-through. entities could be used to
assess risk. For example, recent moni-
toring or other reviews performed by
an oversight entity that disclosed no
significant problems would indicate
lower risk, whereas monitoring that
disclosed significant problems would
indioa,te higher risk.
(2) Federal agenoies, with the concur-

renee of OMB, may identify Federal
programs that are higher risk. OMB
will provide this identification in the
compliance supplement.
(d) Inherent 11Sk oj the reaena pro-

gram. (1) The nature of a Federal pro-
gram may indicate risk. Oonsideration
should be given to the oomplexity of
the program and the extent to which
the Federal program contracts for
goods and services. For example, Fed-
eral programs that disburse funds
through third party contracts or have
eligibility criteria may be of higher
risk'. Federal programs primarily in-
volving sta,ff payroll costs may have
high risk for noncompliance with re-
quirements of 6200.430 oompensatton->
personal services, but otherwise be at
low risk.

(2) The phase of a Federal program in
its life cycle at the Federal agenoy
may indicate risk. For example, a new
Federal program with new or interim
regulations may have higher risk than
an established program with time-test-
ed regulations. Also, siinificant
changes in Federal programs, statutes,
regulationS, or the terms and condi-
tions of Federal awards may inorease
risk.

(3) The phase of a Federal program in
its life cycle at the auditee ma,y indi-
cate risk. For example, during the first
and last years that an auditee partici-
pates in a Federal program, the risk
may be higher due to start-up or close-
out of program activities and staff.
(4) Type B programs with larger Fed-

eral awards expended would be of high-
er risk than programs with substan-

§200.520

tially smaller Federal awards ex-
pended.

§200.520 Oriteria for Q low-risk
auditee.

An auditee that meets all of the fol-
lowing condi tions for each of the pre-
ceding two audit periods must qualify
as a low-risk auditee and be eligible for
reduoed audit ooverage in accordance
with §200.618 Major program deter-
mination.
(a) Single audits were performed on

an annual basta in aooordanoe with the
provisions of thts Subpart, including
submitting the data oolleotion form
and the reporting package to the FAC
within the timeframe specified in
§200.612 Report submission. A non-Fed-
eral entity that has biennial audits
does not qualify as a low-risk auditee.
(b) The auditor's opinion on whether

the financial statements were prepared
in accordance with GAAP, or a basis of
acoounting required by state law, and
the auditor's in relation to opinion on
the schedule of expenditures of Federal
awards were unmodified.
(c) There were no deficiencies in in-

ternal oontrol which were identified as
material weaknesses under the require-
ments of GAGAS.
(d) The 'auditor did not re,port a sub-

stantial doubt about the auditee's anil-'
ity to oontinue as a going concern.
(e) None of the Federal programs had

audit findings from any of the fol-
lowing in either of the preceding two
audit periods in which they were classi-
fied as Type A programs:

(1) Internal oontrol deficiencies that
were identified as material weaknesses
in the auditor's report on internal con-
trol for major programs as required
under §200.516 Audit reporting, para-
graph (c);
(2) A modified opinion on a major

program in the auditor's report on
major programs as required under
§200.615 Audit reporting, paragraph (c);
or
(3) Known or likely questioned costs

that exceeded five percent of the total
Federal awards expended for a Type A
program during the audit period.

191

ATTACHMENT J:?. .
PAGE •.••\:?...OF ••..\~~:. PAGES



§200.521

MANAGEMENT DECISIONS

§ 200.521 Management decision.
(a) General. The management deci-

sion must clearly state whether or not
the audit finding is sustained, the rea-
sons for the decision, and the expected
auditee action to repay disallowed
coste, make financial adjustments, or
take other action. If the auditee has
not completed oorreotive aotion, a
timetable. for follow-up should be
given. Prior to issuing the manage-
ment deoision, the Federal agenoy or
pass-through entity may request addi-
tional information or dooumentation
from the auditee, Including a request
for auditor assurance related to the
documentation, as a way of mitigating
disallowed costs. The management de-
cision should describe any appeal proc-
ess available to the auditee. While not
required, the Federal agenoy or pass-
through entity may aleo tssue a man-
agement deorston on findings relating
to the financial statements which are
required to be reported in accordance
wlthGAGAS.
(b) Federal agency. As provided in

§200.513 Responsib111ties, paragraph
(a)(7), the cognizant agenoy for audit
must be responsible for coordinattng a
management decision for audit find-
ings that affect the programs of more
than one Federal agenoy. As provided
in §200.513 Responsibilities, paragraph
(0)(3),a Federal awarding agenoy ie re-
sponsible for isauing a management de-
otston for findinga that relate to Fed-
eral awards it makes to non-Federal
entities.

(0) Pass-through entity. As provided in
§200.331 Requirements for pass-through
entities, paragraph (d), the pass-
through entity must be responsible for
issuing a management decision for
audit findings that relate to Federal
awards it makes to subrecipients.
(d) Time requirements. The Federal

awarding agency or pass-through enti-
ty responsible for iB~uing a manage-
ment deoision must do so within six
months of acceptance of the audit re-
port by the FAC. The auditee must ini-
tiate and prooeed with correotive ac-
tion as rapidly as possible and correc-
tive action should begin no later than
upon receipt of the audit report.

2 CFR Ch. II (1-1-15 EdlHon)

(e) Reference numbers. Management
decisions must include the reference
numbers the auditor assigned to each
audit finding in aocordance with
§200.516 Audit findings paragraph (c).

ApPENDIXI TO PART 200--FULL TEXTOF
NOTIOE OF FUNDING OPPORTUNITY

The full text of the notice of funding op-
portunity is organized in secttons. The re-
quired format outlined in this appendix Indt-
cates immediately following the title of each
secbton whether that seotton ill required in
every announcement or is a Federal award-
ing agency option. The format 16 dealgned so
that stmnar types of information will appear
in the same seotions in announcements of
different Federal funding opportunities. To-
ward that end, there Is text in each of the
following sections to desoribe the types of in-
formation that a Federal awarding agency
would include in that seotion of an actual
announcement.
A Federal awardIng agency that wishes to

inolude information that the format does not
speoifically discuss may address that subject
in whatever seotion(s) is most appropriate.
For example, if a FederaJ awarding agency
chooses to address performanoe goals in the
announcement, it might do ao in the funding
opportunity description, the applioation con-
tent, or the reporting requirements.
SImilarly, when this format calls for a

type of information to be in a particular sec-
tion, a Federal awarding agency wish1ng to
address that subject in other sections may
eleot to repeat the information in those sec-
tions or use orOBSrererenoes between the sec-
tions (there should be hy.Perllnks for cross-
references in any sleotronic versions of the
announcement), For example, a Federal
awarding agenov may want to include sec-
tion A information about the typea of non-
Federal entities who are eligible to apply.
The format speoifies a etandard location for
that Information in Seotion C.1 but does not
preclude repeating the information in Sec-
tion A or creating II OrOS8reference between
Section A and 0.1, aa long as a potential ap-
plicant can find the information quiokly and
eaaily from the standard location.
The sections of the f'ull text of the an-

nouncement are described in the following
Pfl,l'agrapl16.

A. PROGRAM DESORIPTION-REQUIRED

This section oontalns the full program de-
scription of the funding opportunity. It may
be as long as needed to adequately cornmu-
nioate to potential applicants the areas in
Which funding may be provided. It desoribes
the Federal awarding agency's funding prior-
Ities or the technioal or focus areas in which
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the Federal awarding agenoy intends to pro-
vide aaatstance. All appropriate, it may in-
clude 'any program history (e.g., whether this
is a new program or a new or changed area or
program emphaste), This seotion me,y oom-
munioate indicators of suooessfut profects
(e.s. if the program encourages collabo-
rative efforW) and may include examples of
projeots that have been funded previously.
This section also may include other informa-
tion the Federal awarding agency deems nec-
essary, and must at a minimum include cita-
tions for authorizing statutes and regula-
tions for the funding opportunity.

B. FEDERAL AWARD lNFORMATlON--REQUIRED

This section provides aurncient informa-
tion to help an applicant make an Informed
decision about whether to submit a proposal.
Relevant information oould include the total
amount of funding that the Federal awarding
agency exPBCWto award through the an-
nounoement; the anticipated number of Fed-
eral awards: the expected amounte of indi-
vidual Federal awards (which may be a
range); the amount of funding per Federal
award, on average, experienced in previous
years; and the antioipated start dates and
periods of performanoe for new Federal
awards, This section also should address
whether applications for renewal or sup-
plementation of existing projects are eligible
to compete with appltcatdons for new Fed-
era,}awards.
This section also must Indicate the type(s)

of aaaistanoe instrument (e.g., grant, cooper-
atlve agreement) that may be awarded if ap-
plications are suocessful. If oooperative
agreements may be awarded, this section ei-
ther should desoribe the "substantial in-
volvement" that the Federal awarding agen-
cy expacta to have or should reference where
the potential applioant oan find that infor-
mation (e.g., in the funding opportunity de-
soriptlon in A. Program Description-Re-
qutred or Federal award administration in-
formation In Seotion D. Applioation and
Submission Information). If procurement
contracts also may be awarded, this must be
stated.

C. ELIGmILlTY INFORMATION

Thie section addresses the oonsiderations
or faotors that determine applicant or appli-
cation eliglb1l1ty. Thill includes the eligl-
b1l1ty of partnoular types of applicant organl-
satdons, any factors affeoting the el1gl.bil1ty
of the prinoipalinvestlgator or projeot direc-
tor, and any oriteria that make particular
projeots ineligible. FedeI'll] agencies should
make clear whether an applicant's failure to
meet an 'ellgibili ty orlterion by the time of
an a,pplloatlon deadline will result In the
Federal awarding agency returning the ap-
plication without review or, even though an
applloation may be reviewed, will preolude

pt. 200, App. I

the Federal awarding agency from making a
Federal award. Key elements to be addressed
are:

1. Eligible ApplicanU-Requirect. Announce-
ments must olearly Identify the types of en-
tities that are eligible to apply. If there are
no restriottona on eligibility, tb1s section
may simply indio ate that all potential appli-
cants are eligible. If there are restrictions on
eligibility, it Ie important to be olear about
the speoinc types of entities that are eligi-
ble, not just the types that are ineligible.
For example, if the program is limited to
nonprofit organizations subjeot to 26 U.S.O.
601(0)(3) of the tax code (26 U.S.C. 501(0)(3»,
the announoement should say 80. Similarly,
it is better to state explloitly that Native
American tr1bal organizations are eligible
than to assume that they can unambiguously
infer that from a statement that nonprofit
organizations ma,y apply. Eligibilit"y also can
be expressed by exception, (e.g., open to all
types of domestdo applicante other than indi-
viduals). This sectton shOUld refer to any
portion of Section D specifying dooumenta-
tlon that must be submitted to support an
eligibility determination (e.g., proof of
501(0)(8) statue as determined by the Internal
Revenue Service or an authorizing tribal res-
olution). To the extent that any funding reo
striotion in Seotion D.6 could affeot the eli-
gib1lity of an applloant or projeot, the an-
nouncement must either restate that restrlo-
tion in this seatlon or provide a ffi'oss-ref-
erence to its desoription in Seotio'n D.6.

2. Cost Sharing or Matching-Required. An-
nounoemente must state whether there is re-
quired cost sharing, matching, or cost par-
tioipation without whioh an applloation
would be ineligible (If oosb sharing is not re-
quired, the announcement must explioitly
Bay 110). ReQuired oost sharing may be a cer-
tain percentage or amount, or may be in the
form of contributions of spscified items or
activities (e.g., provision of equipment). It is
important that the announcement be clear
about any restriotions on the types of cost
(e.s., in-kind conteibutdons) that are accept-
able as cost sha.r1ng. Oost eha.r1ng as lin eligi-
bility orttsrton Includes requirements based
in statute or regulation, as described in
1200.806 Cost sharing or matohing of this
Part. This seotion should refer to the appro-
priate portlon(s) of section D. Applioation
and Submission Information stating any pre-
award requirements for submission of letters
or other documentation to verify commit-
ments to meet eoat-shartng requirements if a
Federal award Is made.
a. Other-Required, if applloable. If there are

other eligibility oriteria (Le., criteria that
have the effeot of making an applteatdon or
projeot ineligible for Federal awards, wheth-
er referred to as "responsiveness" criteria,
"go-no go" ortterra, "threshold" orlterla, or
in other ways), must be olearly stated and
must include a referenoe to tbe regulation of
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requirement tbat desortbes the reatriction,
aa appltcable, For example, if entities that
have been found to be In violation of a par-
tioular Federal statute are ineligible, It is
important to say so. Thia sectaon must also
state any limit on tbe number of applica-
ttons an applloant may submit under the an-
nounoement and make clear whether the
limitation ia on the submitting organization,
indIv1dual inveatigator/program dfrector, or
both. ThiB seotion should also address any
eligibility criteria for benefiniaries or for
program particlpanteother than Federaf
award recipients.

D. APPLIOATION AND SUBMISSION INFORMATION

1. Address to RequestApplication Packag&-
Required. Potential applicants must be told
how to get appltoatdon forma, kits, or other
materials needed to apply (if thia announce-
ment contadna everything needed, this sec-
tion need only aay so), An Internet address
where the materials can be accessed Is ac-
ceptable. However, stnce high-apeed Internet
accese iB not yst universally available for
downloading documenta, and applicants may
have additional a.cceaaibillty requirements,
there also should be a way for potentdal ap-
plloants to request paper copies of materials,
suon as a U.S. Poatal Servloe mailing ad-
dress, telephone or FAX number, Telephone
Device for the Deaf (TDD), Text Telephone
(TTY) number, IUldlor Federa.l Information
Relay Servioe (FIRS) number.
2. Content and Form of Application Submis-

sion-Required. This seotion must identify
the required oontent of an application and
the forms 01' formats tha.t an applioant must
use to submit it. If any requirements are
stated elsewhere because they are general re-
quirements that apply to multlple programs
or funding opportunities, this seotion ehould
refer to where those requirements may be
found. This seotion also should inolude re-
quired forms or formata as part of the an-
nouncement or state where the applicant
may obtain them.
This sectton should specifioally address

oontent and form 01' format requirements
for:
1. Pre-applications, letters of intent, or

white papera required or encouraged (see
Seotion DA). Including any Itmltattons on
the number of pages or other formatting re-
quirements similar to thOlle for full appl1oa-
tiona.
U. The applioation as a whole. For all sub-

..missions, this would include any limitations
on the number of pages, font size and type-
Iace, margins, paper size, number of copies,
and sequence or assembly requirements. If
electronio submission is permitted or re-
quired, this could inolude special require-
ments for forma.tting or signatures.
iii. Component pteces of the application

(e.g.. if all copies of the application must
bear original Signatures on the faoe page or

2 CFRCh. II (1-1-15 Edition)

the program narrative may not exoeed 10
pages). ThIs inolndes any pieoes thRt may be
submitted separately by third parties (e.g.,
references or letters confirming oommtt-
mente from third parties that will be con-
tributing a portion orany required cost shar-
ing).
iv. Information that successful applioants

must submit after notifioation of intent to
make a Federal award, but prior to a Federal
award. ThIs could Include evldenoe of com-
pllance with requirements relating to human
subfeota or information needed to comply
with the National Environmental Polioy Act
(NEPA) (42 U.S.O. 4321--4370h).
3. Unique entity identifier and System for

Award Management(SAM)-Requireil.
This paragraph muet 6tate olearly that

eaoh applioant (unless the applicant Is an in-
dividual or Federal awarding agenoy that 18
exoepted from those requiremente under 2
CFR §25.1l0(b) or (0), or has an exception ap-
proved by the Federal awarding agency
under 2 CFR §25.110(d) is required to: (1) Be
registered in SAM before submitting Its ap-
pltcatdon; (ii) provide a a valid unique entity
identifier in its application; and (iii) con-
tinue to maintain an actdve SAM registra-
tion with current information at all times
during which it has an aetdve Federal award
or an appIlcation or plan under oonsideration
by a Federal awarding agenoy. It also must
state that the Federal awarding agenoy may
not make a Federal award to an applicant
until the a.pplioant has oomplied with all ap-
plicable unique entlLy Identifier and SAM re-
quirements and, if an applicant has not fully
oomplied witb the requirements by the time
the Federal awarding agenoy is ready to
make a Federal award, the Federal awarding
agency may determine that the applioant is
not qualified to receive a Federal award and
use that determination as a basis for making
a F'ederal award to another appUcant.
4. Submission Dates and Times-Required.

Announcements must identifY due dates and
times for all eubmtsetons, This includes not
only the full applioations but also any pre-
liminary submtastona (e.g., letters of intent,
white papers, or pre-8.pplloations). It also In-
cludes any otber submissions of information
before Federal award that are separate from
the full applfcatdon. If the funding oppor-
tunity Is a general announcement that is
open for a perlcd of time with no spectffo due
dates for applications, thle seotion should
say ao. Note that· the information on dates
that ie included in this seotton also must ap-
pear with other overview information in a lo-
cation preceding the full text of the an-
nouncement (see §200.203Notiloea of funding
opportunities of this Part).
Eaoh type of submission should be des-

ignated as encouraged or required and, If re-
quired, any deadline date (or dates, if the
Federa.l awarding agenoy plans more than
one oycle of applloatlon subrmsslon, review,
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and Federal award under the announcement)
should be specified. The announcement must
state (or provide a.reference to another docu-
ment that states):

1.Any deadline in terms of a date and local
time. If the due date falls on a Saturday,
Sunday, or Federal holida.y, the reporting
package Is due the next business day.

ii. What the deadline means (e.a., whether
It is the date and time by which the Federal
awarding agency must receive the applica-
Lion, the date by which the application must
be postmarked, or something else) and how
that depends, if at all, 'on the submission
method (e.g., matt, eleotronio, or personal!
courier delivery). .

iii. The effect of missing a deadline (e.g.•
whether late applications are neither re-
viewed nor consldered or are reviewed and
considered under some circumstances).

iv. Hcw the receiving Federal office deter-
mines whether an application or pre-applica-
tion has been submitted before the deadline.
This Inoludes the form of acceptable proof of
mailing or system-generated documentation
of receipt date and time.

This section also may indicate whether,
when, and In what form the appltcant, will re-
ceive an acknowledgement of receipt. This
Information should be displayed in ways that
will be easy to understand and use. It can be
diffioult to extract all needed Informa.tion
from narrative paragraphs, even when they
are well written. A tabular form for pro-
viding a summary of the Information may
help applioants for some programs and glve
them what effeotively could be a ohecklist to
verify the completeness of their applloatlon
package before submission.

6. interoovernmental Review-RequIred, If ap-
plicable. If the funding opportunity is subfect
to Exeoutive Order 12372, "Intergovern-
mental Review of Federal Programs," the
notice must say so. In alerting appUcants
that they must contact their state's Single
Point of Contact (SPOO) to find out about
and comply with the state's process under
Exeoutive Order l2372, it may be useful to in-
form potential appUoonts that the names
and addresses of the SPOCS are listed in the
Office of Management and Budget's Web site.
www.whitehouse.uov/omb/grants/spoc.html.

6. Funding Restrlotlons-Required. Notioes
must Include information on funding restric-
tions in order to allow an applioant to de-
velop an appllootion and budget consistent
with program requirements. Examples are
whether construction is an allowable activ-
ity. if there are any limitations on direct
oosts such as foreign travel or equipment
purohaaes, and if there are any limits on in-
direct costs (or faomties and administrative
costs). AppUoonts must be advised if Federal
awards w111not allow reimbureement of pre-
Federal award coste.

7. Other Submission Requiremenis-« Required.
This seotion must address any other submls-

pt. 200, App. ,

sion requirements not included in the other
paragraphs of this section. This might In-
clude the format of submission, I.e., paper or
electronic, for each type of reqUired submis-
slon. Appl1cants ehould not be required to
submit In more than one format and this seo-
tion should Indicate whether they may
choose whether to submit appllootions in
hard copy or ereotrontoanv, may submit only
In hard copy, or may submit only electroni-
oally.

This seotion also must indicate where ap-
plloations (and any pre-applteatdons) must be
submitted if sent by postal mail, electronic
means. or hand-delivery. For postal mail
submission. this must include the name of an
office, Official, individual or function (e.g.;
aPPlioatlon receipt center) and a complete
mailing address. For eleotronic submission.
this must include the uro.. or email address:
whether a password(s) Is required; whether
particular software or other electronic capa-
bilities are required: what to do in the event
of systsm problems and a point of oontact
who will be available in the event the appli-
cant expenenoes teobntoar dlfficultles.1

E. ApPLICATION REVIEW INFORMATION

1. Criteria-RequIred. This seotlon must ad-
dress the criteria that the Federal awarding
agenoy will use to evaluate appUoations.
This mcludea the merit and other review orr-
teria that evaluators will use to judge appli-
cations, inoluding any statutory, regulatory.
or other preferencaa (e.g., minority status or
Native American tribal preferences) that
will be applied in the. review process. These
oriteria are distinot from ellglb1l1ty criteria
that are addressed before an application is
accepted for review and any program pclicy
or other factors that are applied during the
selactton prooess, aftsr the review process Is
completed, The intent is to make the appU-
cation prooess transparent so applicants can
make informed deoteions when preparing
their applibations to maximize fairness of
the process, The announcement should clear-
ly describe all criteria. Inoludtng' any sub-
critsria. If criteria vary in importance, the
announcement should speolfy the relative
percentages, weights, or other means nsed to
distinguish among them. For statutory, reg-
ulatory, or other prererences, the announce-
ment ehould provide a detailed explanation
of those preferenoes with an explioit indica-
tion Of their effect (e.g., whether they result
In additional points being assigned).

1With respect to electronio methods for
providing Information about funding .oppor-
tunities or accepting applioants' submiestone
of information, each Federal awarding asen-
oy is responaible for oomplianoe with Section
608 of the Rehabilitation Act of 1973 (29
u.s.o. 794d).
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IT an applicant's proposed cost aharing will
be ccnsidered in the review process (as op-
posed to being an eligibility crrterion de-
scribed in Seotion 0.2). the announcement
muat specifically address how it will be eon-
sidered (e.g .• to assign a oertain number of
additional points to applioants who offer
cost Bhar~. or to break ties among applioa-
tions witb equivalent soores after evaluatdon
against all other factors). IT oost sharing will
not be consldered in the evaluation, the an-
nouncement should say BO. so that there is
no ambiguity for potential applicants. Vague
statements that cost sharing is encouraged.
without clarifioation as to what that means,
are unhelpful to applioants. It also is impor-
tant that tbe announcement be clear about
any restriotions on the types of coat (e.s., In-
kind contrtbutiona) that are aoeeptable as
cost Bhar1ng.

2. Review and Selection Process-Required.
This seotdon may vat!Y in tbe level of detail
prov1ded. The announcement must list any
program polley or other factors or elements,
other than merit orrtarla, that the selecting
official may use in seleoting applications for
Federal award (e.g.• geographical dispersion.
program balance, or diveralty). The Federal
awarding agenoy may also include other ap-
propriate details. For example, this section
may Indicate wbo Is responsible for evalua-
tion again5t the merit orlteria (e.g., peers ex-
ternal to the Federal awarding agenoy or
Federal awarding agency personnel) and/or
who makes the final seleotions for Federal
awards. IT there is a muitd-phase review proo-
eBB(e.g., an external panel advising internal
Federal awarding agenoy personnel who
make final recommendatioDl! to the deoiding
officiaJ), tbe announcement may describe the
.paaaea. It also may include: the number of
people on an evaluation panel and how It op-
eratee. tbe way review era are selected. re-
viewer qualifioations. and the way tbat con-
filots of interest are avoided. With respect to
eleotronio methods for providing Inrorma-
tlon about funding opportunities or accept-
ing applloa.nts' submissions of information,
each Federal awarding agenoy is responsible
for oomplianoe with Seotlon 608 of the Reha-
b1l1tation Act of 1973(29U.S.O. 794d).
In addition, if tbe Federal awarding agency

permits applioants to nominate suggested re-
viewers of their applications or suggest those
tbey feel may be inappropriate due to a eon-
filot of interest. tbat information sbould be
included in this section.

3. Anticipated Announcement and Federal
AwaTd Dates-Optional. Tb1s section is In-
tended to provide applicants with Inforrna-
tion they can use for planning purposes. If
tbere Is a single application deadllne fol-
lowed by tbe simultaneous review of all ap-
plications. the Federal awarding agenoy can
include in this section Information about the
anticipated dates [or announcing or notd-
fying successful and unsuccessful applicants

2 CFR Ch. II (1-1-15 EdlHon)

and for having Federal awards in place. If ap-
plications are received and evaluated on a
"rolling" ballis at different times during an
extended period. it may' be appropriate to
give applicants an eetimate of the time need-
ed to proceas an application and notify the
appltcant of the Federal awarding' agency's
decision.

F. FEDERAL AwAltD ADMINIS'I'RATION
INFORMATION

1. Federal Award Notices-Required. This
seotaon must address what a suceesstul appli-
cant can expect to receive following. selec-
tion. If the Federal awarding agenoy's prac-
tice Is to provide a separate notice stating
tbat an application baa been selected berore
it aotually makes the Federal award. this
section would be the place to indicate t1w.t
the letter is not an authorization to begin
performance (to tbe extent that it allows
charging to Federal awards of pre-award
costa at the non-Federal entity's own risk).
This seotion sbould Indioate that the notice
of Federal award signed by tbe grants officer
(or equivalent) is the authorizing document,
and whether it Is provided through postal
mail or by eleotronic means and to whom. It
also may address the timing, form, and con-
tent of notifioations to unsuoceserul appli-
cants. See also §200.210 Information con-
tained In a Federal award.

2. AdministrativB and National PoliCY Re-
quirements-Required. This seotion must iden-
tify the usual admmietrative and national
polioy requirementa the Federal awarding
agency's FElderal awards may inolude. Pro-
vlding tbis information lets a potential ap-
plicant identify any requirements with
whioh it would have difficulty oomplying if
its appllcation is successnn. In tbose cases,
early notifioation about the requirements al-
lows the potential applioant to decide not to
apply or to take needed actions before re-
ceiving thEl FedElral award. The announce-
ment need not Inolude all of the terms and
oonditions of the Federal award. but may
refer to a document (with information about
how to obtain it) or Internet site where ap-
plicants can see the terms and conditions. If
this funding opportun1ty wlll lead to Federal
awards with some speoial terms and oondt-
none that differ from the Federal awarding
agency's USUAl(sometimes called "general")
terms and condrtiona, this seotion should
highlight those special terms and conditions.
Doing so will alert applicants tbat have re-
calved FedElral awards from the Federal
awarding agenoy previously and might not
otherwise expect different terms and condt-
tions. For the same reason, the announce-
ment should inform potential applicants
about speofal requirements that could apply
to partioular Federal awards after tbe rev1ew
of applications and other information, baaed
on the particular oiroumstanoes of the effort
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to be supported re.s., if human sutdecte were
to be involved or if some situations may jus-
tifY epecial terms on intelleotual property,
data Ilhar!ng or seourity requirements).

3. Reporting-Required. This section must
Include general information about the type
re.s.. finanolal or performance), frequenoy,
and means of submfselon (paper or eiec-
tronio) of post-Federal award reporting re-
quirements. Hlghllght any speoial reporting
requirements for Federal awards under this
funding opportunity that I'Ilffer (e.s., by re-
port type, frequency, form/format, or oir-
oumstanoes for use) from what tbe Federal
awarding agsnoy's Federal awards usually
require.

G. FEDERAL AWARDITIG AGENOY CONTAOT(S}-
REQUlRED

The announcement must give potential ap-
plloants a polnt(s) of contact for answering
questions 01' belplng with problems while the
funding opportunity is open. The intent of
WI} requirement Ia to be as belpful as POB-
sible to potential applfcanta, so tbe Federal
awarding agency should consider approaches
such all giving: .
'I. Points of contact who may be reached in

multiple ways (e.s., by telephone, FAX, and!
or email, as well all regular mall).

11. A fax 01' email address that multiple
people access, 60 that someone w1l1 respond
even If others are unexpectedly absent dur-
Ing critical periods.

iii. Different contacts for distinct kinds of
help (e.g., one for questions of programmatic
content and a second for administrative
questions).

H. OTHER lllFORMATION-OPTlONAL

Tbis seotton may include any additional
information that will allBist a potential ap-
plicant. For example, the section might:

i. Indioatll whether this Is a new program
or a one-time hiitlative.

ii. Mention related programs or other up-
coming or ongoing Federal awarding agenoy
funding opportunities for stmttar aotivitles.

iii. Include current Internet addresses for
Federal awarding agency Web sitae that may
be useful to an applicant in understandIng
the program.

iv. Alert applioants to the need to Identify
proprietary· information and inform them
about the way tbe Federal awarding agency
wlll handle It.

v. Include certain routine notices to appl1-
cants (e.g., that the Federal Government is
not obligated to ma.ke any Federal award as
a result of the announcement or that only
grants offloers can bind the Federal Govern-
ment to the expenditure of funds).

PI, 200, App. II

ApPENDIX n TO PART 20D-CONTRACT
PROVISIONS FOR. NON-FEDERAL ENTI-
TY CONTRACTS UNDER FEDERAL
AWARDS

In addition to otber provisions required by
the Federal agenoy or non-Federal entity, all
contracts made by tbe non-Federal entity
under the Federal award must contain provi-
sions covering the following, as applioable.

(A) Contracts for more than the simplified
acquisition threshold currently set at
$lliO,OOO, wbioh· is the inflation adjusted
amount determined by tbe Civilian Agency
Acquisition Oounoil and the Defense Acqutst-
tion Regulations COUllo11(Oounclle) all au-
thorized by 41 U.S.C. 1906, must address ad-
ministra.tlve, contractual, or legal remedies
in Instances where contractors violate or
breaoh oontra.ct terms, and provide for such
sanottone and penalties all appropriate.

(B)A1l oontraots meacess of $10,000must
address termination for cause and for con-
venienoe by the non-Federal entity inoluding
the manner by whioh it will be effeoted and
the basts for settlement.

(0) Equal Employment OpportUllity. ElK-
oept as otherwise provided under 41 CFR
Part 60, all contracts that meet the defini-
tion of "federally assisted construction con-
tra.ot" in 41 OFR Part 6l}-1.3must Include the
equal opportunity otanae provided· under 41
OFR 6l}-1.4(b), in accordance with Exeoutive
Order 11246, "Equal Employment Oppor-
tunity" (30 FR 12319,12935,3 OFR Part, 1964-
1965 Oomp., p, 339), as amended by Exeoutive
Order 11376, "Amending Executive Order
11246 Relating to Equal Employment Oppor-
tunity," and implementing regulations at 41
CFR part 60, "Office of Federal Oontract
Oomplianoe Programs, Equal Employment
Opportunity, Dspartment of Labor."

(D) Davis-Bacon Aot, all amended (40 U.S.C.
3141-3148).When required by Federal program
legislation, all prime oonstruotion oontraote
in excess of $2,000 awarded by non-Federal
entities must moluce a provision for eomplt-
ance with the Davis-Bacon Aot (40 U.S.O,
3141-3144, and 3146-3148)as supplemented by
Department of Labor regulations (29 OFR
Part 6, "Labor Standards Provisions Appll-
oable to Contraots Oovering Federally Ft-
nanoed and Assl.eted Construotion"). In ao-
cordance wij;h the statute, contractors must
be required to pay wages to laborers arid me-
chanlcs at a rate not less than the prevailing
wages speoifled In a wage determination
made by the Secretary of Labor. In addition,
contractors must be required to pay wages
not less than once a week. The non-Federal
entity must plane a copy of the current pre-
vai1ing wage determination Issued by the De-
partment of Labor in Bach solioitation. The
dectston to award a contraot or subcontract
must be oonditloned upon the acceptance of
the wage determination. The non-Federal en-
tity must report all suspected or reported
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violations to the Federal awarding agency.
The oontracts must also include a provision
for eomplfance with tbe Copeland "Anti·
Kickback" Act (40 U.S.O. 3145), as supple-
mented by Department of Labor regulations
(29 OFR Part 3, "Contraotors and Sub·
contraotors on Publio Building or Public
Work Fina.nced in Whole or In Part by Loans
or Grants from the United States"). The Aot
provides tbat each contractor or sub-
recipient must be prohibited from inducing,
by any means, any person employed in the
construction, oomptetron, or repair of public
work, to give up lOnypart of the compensa-
tion to which be or she is otherwise entitled.
The non-Federal entity must report all SUB-
pected or reported violations to tbe Federal
awarding agenoy.
(E) Oontract Work Hours and Safety

Standarde Act (40 U.S.O. 3701-3708).Where
applicable, all oontraots awarded by the non-
Federal entity in excess of $100,000that in-
volve the employment of mecbanios or labor-
ers must include a provision for oompltance
with 40 U.S.O. 3702and 8704,a6 supplemented
by Department of Labor regulations (29 CFR
Part 6). Under 40U.S.C. 3702of the Aot, eaoh
contractor must be required to compute the
Wages of every mechamc and laborer on the
basill of a standard work week oC40 hours,
Work in excess.or tbe standard work week 18
parmtsaible provided that the worker Is corn-
pensated ll.t a rll.te of not lees tban one and a
half times the basic rate of pay for all hours
worked in excese of 40 nours in tbe work
week. The requirements of 40 U.S.O. 3704are
applioable to oonetruotion work and provide
tbat no laborer or mechanio must be re-
quired to work in surroundings or under
working conditions wbioh are unsanitary,
hazardous or dangerous. These requirements
do not apply to the purohasea of supplies or
materialS or articles ordinarIly available on
the open market, or oontraots for transpor-
tation or transmission of intellIgenoe.
(F) Rigbta to Inventione Made Under a

Oontract or Agreement. If the Federal award
meets the definition of "funding agreement"
under 37 CFR §401.2 (a) and the reelptent, or
subreoipient wi/lhes to enter into a oontract
with a small business firm or nonprofit orga-
nization regarding the substitution of par-
ties, assignment or performanoe of experf-
.mental, developmental, or research work
under that "funding agreement," the reoim-
ent or subreoiptent must oomply with the re-
qutraments of 37CFR Part 401, "RIgbts to In-
ventions Made by Nonprofit Organizatlo/lB
and Small Business Firms Under Govern-
ment Grants, contracts and cocperattve
Agreements," and any implementing regula-
tions issued by the awarding agency.
(0) Olean Air Aot (42U.S.C. 7401-7671q.)and

tbe Federal water Pollution dontrol Act (33
U.S.O: 1261-1387),as amended-Contraots and
subgrants of amounts in excess of $160,000
must oontain a provision that requires ~be

2 CFRCh. II (1-1-15 Edition)

non-Federal award to agree to oomply wltb
all applicable standards, orders or regula-
tions Isauad pursuant to the Olean Air Act
(42 U.S.C. 7401-7671q)and the Federal Water
Pollution Oontrol Act as amended (33 u.s.a.
1251-1887).Violations must be reported to the
Federal awarding agency and the RegIonal
Offioe of the Environmental Proteotion
Agency (EPA).
(H) Debarment and suspension (EJreoutive

Orders 12549 and 12689)-A oontraot award
(see 2 OFR 180.220)must not be made to par-
ties liated on the. governmentwlde exoluetona
in the System for Award Management
(SAM), in accordance witb the OMB guide-
lines at 2 OFR 180that implement EJrecutive
Orders 12549(3 OFR part 1986Oomp., p. 1811)
and 12689 (3 OFR part 1989 Oomp., p, 236),
"Debarment and Suspension." SAM Exolu-
sions contains tbe names of pa.rties debarred,
suspended, or otberwise excluded by agen-
ores, as well as parties declared ineligible
under statutory or regulatory authority
other than Executive Order 12649.
(I) Byrd Anti-Lobbying Amendment (81

U.S.O. 1862)-Contraotora that aPply or bid
for an award exceeding $100,000must file the
required certifloatlon. Each tier oertIfies to
tbe tier above tbat it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to Influence an offioer or employee
of any agency, a member or Ocngress, offioer
or employee of Oongress, or an employee of a
member of Oongress In oonneotion with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1952. Eacb
tIer must also disclose any lobbying with
non-Federal funds tbat takes place in con-
neotion with obtainillg any Federal award.
Suob disolosures are forwarded from tiel' to
tIer up to the non-Federal award.
(J) See §200.S22Proourement of recovered

materials.
['78 FR 76606,Deo. 26, 2018, as amended at 79
FR 76888,Dec. 19,2014]

ApPENDIX m TO PART 20l}.-INDlREOT
(F&A) COSTS IDENTIFICATION AND
ASSIGNMENT, AND RATE DETERMINA-
TION FOR INSTITUTIONS OF HIGHER
EDUOATION (IRES)

A. GENERAL

Tllis appendix provides oriteria f01' identi-
fying and computing Indirect (or indirect
(F&A» rates at mEa (institutions). Indireot
(F&A) costs are those tbat are incurred for
common or joint objectives and tberefore
cannot be identified readily and speolfioally
with a partdeular sponsored projeot, an in-
structaonal aotivIty, or any otber institu-
tional aotiVity. See subsectaon B.l, Defini-
tion of Faoll1ties and Administration, for a
discussion of tbe components of indirect
(F&A) oosts.
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1. Major Functions oj an Institution
Refere to tnetructton, organized research,

other sponsored activities and other institu-
tional activities as derIDed in this seouom
a. Instruction means the teaching and

training activities of an institution. Except
for research training as provided In sub-
seotton b, this term includes aU teaching and
training activities, whether tbey are offered
for oredtts toward a degree or certificate or
on a non-oredlt basis, and whether they are
offered through regula.r academic depart-
ments or separate dlvieions, such as a sum-
mer school division 01' an extension division.
Also considered part of thie major funotion
are departmental reeearoh, and, where
agreed to, university resaaroh.

(1) Sponsored instructwn and training means
spsomo Instruotlonal or tra1n1ng aotiVlty es-
tablished by grant, contract, or oooperative
agreement. For purposes of the cost prin-
ciples, this activity may be considered a
major funotion even thougb an institution's
acoountdns treatment may Include It in the
instruotion funotion.

(2) Departmental research means research,
development and sOholarly aotlvltlea that
are not orga.nlzed research and, con-
sequently, are not IJe:p'arately budgeted and
accounted for. Departmental research, for
purposes of this document, ie not oonsidered
as a major funotion, but as a part of the in-
struction function ot the institution,
(3) Only manda.tory cost sharing or cost

sharing speolfically oommittea In the project
budget must be inoluded in the organized re-
search base for oomputlng the indireot (F&A)
cost rate or reflected in a.ny allocation of in-
direot oosts. Salary costs above statutory
limits are not considered cost sharing.
b. Organil'ed research means all research

and development aotivities of an institution
that are separately budgeted and accounted
for. It Inoludes:

(1) Sponsored researoh means all research
and development activities that are spon-
sored by Federal and non-Federal agencies
and organizations, This term Includes activi-
ties Involving the training of individuals in
researoh techniques (oommonly oalled re-
search training) where auon aotlvltles utilize
the same facilities as other research and de-
velopment actdvittes and where such activi-
ties are not included in the instruction func-
tion.

(2) University research means all research
and development aotivities tha.t are sapa-
rately budgeted and accounted for by the in-
stitution under an internal applloation of in-
stitutional funds. University research, for
purposes of this document, must be com-
bined with sponsored research under the
runctron of organized research.
o. Other sponsored actillities means programs

and projeots fina.noed by Federal and non-
Federal a.genclee and organlza.tions wbloh In-

pt. 200, App, 11/

vo1ve tbe performance of work other tban in-
struotion and organized research. Examples
of such programs and profeots are health
service projects and community servioe pro-
gmms. However, when any of these activities
are undertaken bY the Institution without
outside support. they may be olassifled as
other institutional aotivities.
d. Other Institutional activities means all 1'10-

tivities of an institution except for instruc-
tion, departmental research, organized reo
search, and other sponsored activities, as de-
fined in this section; indlreot (F&A) 'cost ao-
tivities identified. in this Apps'ndix para-
graph B, Identifioation and assignment of in-
direot (F&A) costs; and speoialized services
faoilities desoribed in 1200.466 Speolalized
service faollities of this Part.
Examples of other institutional activities

Include operation of residence halla, dining
halls, hospita.ls and olmtos, student onions,
intercollegiate a.thletics, bookstores, fa.culty
housing, student apartments, guest houses,
chapels, theaters, publio museums, and other
similar auxiliary enterprises. Thia definition
also Includes any other categories of activi-
ties, costs of whioh are "unallowable" to
Federal awards, unless otherwise indioated
in an award.

2. Criteria for Dlstribut/on

a, Base period. A base period for distribu-
tion of Indireot (F&A) costs is the period
doring which the costs are incurred. The
base period normally should ooInolde with
the fiscal year esta.bl1shed by the institution,
but In a.ny event the base period should be so
selected as to avoid inequities in the dis-
tributicn of costs.
b. Need for cost groupings. The overall ob-

[eottve of the indireot (F&A) cost allocation
procesa is to distribute the Indireot (F&A)
costs described in Seotion B, Identification
and aaslgnmenb of indirect (F&A) costs, to
the major funotlons of the institution in pro-
portions reasonably oonsistent with the na-
ture and extent of their use of the institu-
tion's resources. In order to aohieve this ob-
jeotlve, It may be neoessary to provide for
selective dietribution by 8sta.bllshing sepa-
rate groupings of oost within one or more of
the indlreot (F&A) cost oategortes referred
to In subseotion B.1, Definition of Facilities
and Administration. In general, the oost
groupinge establiehed within a. category
should oonstitute, in each case, a pool of
those items of expense that are oonsidered to
be of like nature in terms of their relative
contribution to (or degree of remoteness
from) the partdoutar cost obleeuvea to whtoh
distribution is appropriate, Ooat groupings
should be eatabltshed oonslderIng the general
guides provided in subsection c of this sec-
tion. Each such pool or cost grouping should
then be distributed individually to the re-
lated coat objeotives, using the distribution
base or method most a.ppropria.te in light of
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the guidelines set forth in subseotlon d of
this seotton.
o. Gern1ral conSiderations on cost f}TO'Upings.

The extent to which separate coot groupings
and selective distrIbution would be appro-
priate at an institution is a matter of judg-
ment to be determined on a case-bv-oaae
basis. Typloal situations whioh may warrant
the establishment of two or more separate
cost groupings (based on aooount oraesirtoa-
tion or analysts) within an indireot (F&A)
cost category include but are not limited to
the following;
- (1) IT oertain items or oategortee of expense
relate solely to one of the major functions of
the institution or to less than all functions,
such expenses should be set aside as 1'1 sepa-
rate- cost gronping for dlreot assignment or
seleotive allocation in acoordance with the
guides provided in eubseotdons b and d.
(2) IT any types of expense ordinarily treat-

ed as general administration or depart-
mental administration are charged to Fed-
eral awards as direct costs, expenses appltca-
ble to other activities of the institution
when inourred for the same purposes in like
circumstances must, through separate cost
groupings, be excluded from the indireot
(F&A) ooats allocable to those Federal
awards and inoluded in the dlreot ccst of
other aettvtttes for cost allocation purposes.
(3) IT it is determined that oertain expenses

are for the support of a service unit or faoll-
ity whose output!s susceptible of measure-
ment on a workload or other quantttatave
basis, such expenses should be set aside as a
separate coat grouping for distribution on
suob baais to organized research, instruc-
tional, and other aotlvltles at the institution
or within the department.
(4) If aotlvities provide their own pur-

chaatng', personnel administration, building
maintenance or 61mllar service, the dl6tribu-
tion of general administrf1,tlon and general
expenses, or operation and ma.1ntenanoe ex-
penses to auoh aotivities should be accom-
pliehed through oost gToupingS whtoh include
only that portion of oentral indireot (F&A)
coste (such as for overall management)
which are properly allooable to such activi-
ties.
(6) IT the institution elects to treat fringe

benefite M indirect (F&A) oharges, such
ooste ehould be set aside as a separa,te cost
grouping for selective distribution to related
cost objeotrvea.
(6) The number of separate cost groupings

within a category should be hald within
praotdoal limits, after taking Into consider-
ation the materiality of the amounts in-
volved and the degree of precision attainable
through less selective methods of distribu-
tion.
d. Seleotlon of distribution method.
(1) Actual conditione must be taken into

account In selecting the method or base to
be used in distributing individual cost
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groupings. The essential consideration in se-
lecting a base is that it be the one beat suit-
ed for assigning the pool of coats to cost 0b-
jectlves In accordanoe with benefits derived;
with a traceable oause-and-etrect relatdon-
ahip; or with logic and reason, where neither
benefit nor a oause-and-effeet relationehip Is
determinable.
(2) If a coot grouping can be identified di-

rectly with the cost pbjeotlve benefitted, it
should be assigned to thlLt oost obfeottve.
(3) If the expenses in B cost grouping are

more general In nature, the distribution may
be based on a cost analysis study which re-
sults In an equitable distribution Of the
costa. Such cost analysis studies may take
into oonsideratlon weighting faotors, popu-
lation, or space occupied If appropriate. Cost
analysis studies, however, must (a) be appro-
pria,tely dooumented in suffiolent detail for
subsequent review by the oognizant agenoy
for indlreot coate, (b) distribute the costs to
the related oost objeotives in accordance
with the relative benefits derived, (c) be eta-
tistioally Bound, (d) be performed Bpeolfioa.lly
at the institution at whioh the results are to
be used, and (e) be reviewed periodically, but
not less frequently than rate negotilLtions,
updated If neoessary, and used consistently.
AIry assumptions made In tbe study must be
stated and explained. The use of cost anal-
ysis studies and periodic ohangea in the
method of cost distribution must be fully
justified,
(4) If a, cost analysiS study Ie not per-

formed, or If the study does not result In an
equitable distribution of the costs, the dis-
tribution must be made in acoordanoe with
the appropriate base cited In Section B, Iden-
tification and assignment of indlreot (F&A)
costs, unless one of the following oondltlons
Ie met:
(a) It Can be demonstrated that bhe use of

a different base would result in a more equi-
table allocatton of the coets, or that a more
readily available base would not Increase the
oosts charged to Federal awards, or
(b) The Institution qualifies for, and elects

to use, the simplified method for computing
indireot (F&A) oost rates desorlbed in Seo-
tion D, Simplified method for small Institu-
tions.
(6) Notwithstanding subsection (8), effeo-

tive July r, 1998,a cost analysis or base other
than that in Seotion B must not be used to
distribute utility or student services coste.
Instead, subseotdons B.4.c Operation and
mo.intenance expenses, may be nsed in the
recovers- of utility coate,
e. Order of distribution,
(1) Indireot (F&A) coats are the broad oat-

egories of costs 'dlscuesed in Seotion B.I,
Definitions of Faollities and Administration
(2) Depreoiatlon, interest expenses, oper-

ation and maintenance expenses, and general
administrative and genera) expenees should
be allooated In that order to the remaining
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indirect (F&A) COBt categories as well as to
the major Iunctions and speoial1zed service
facilltiea of the institution. Other cost cat-
egories may be allocated in the order deter-
mined to be moat appropriate by the Instatu-
tions. When cross allocation of costs is made
as provided in subseotion (3). tbis order of al-
looation does not apply.
(3) Normally an indlreot (F&A) oost oat-

egory will be considered closed onoe it has
been allooated to other oost obieotrvee, and
coats may not be subsequently aJlooated to
it. However. a cross allocation of coste be-
tween two or more Indireot (F&A) cost cat-
egories may be used if such allocation will
result in a more equitable allooation of
costs. If a cross allocation is ueed, an appro-
priate modtncatton to the oomposition of
the indirect (F&A) cost categories described
in Seotion B Is required.

B. IDENTIFIOATION AND ASSIGNMENT OF
lNDmEOT (F&A) COSTS

1. Definition of Facilities and Administration
See §200.414 Indirect (F&A) costs which

provides the basiS for these indirect cost re-
quirements.

2. Depreciation
a. The expenses under this heading are the

portion of the ooste of the institution's
buildings, capital improvements to land and
buildinga. and equipment whioh are oom-
puted in accordance with §200,436Deprecia-
tion.
b. In the absence of the alternatives pro-

vided for in Seotion A.2.d, Seleotion of dis-
tribution method, the expenses included in
this oategory must be allocated in the fol-
lowing manner:
(1) Depreoiation on buildings used exclu-

sively in the conduct of a single function.
and on oapital Improvements and equipment
used in such buildings, must be assigned to
that function.
(2)Deprectatdon on buildings used for more

than one tunotton, and on capital improve-
ments and equipment used in such butldtngs,
must be allocated to the individual funotione
performed In each building on the basis of
usable square feet of space, excluding com-
mon areas such as hallways, stairwells, a.nd
rest rooms.
(3) Deprsciatdon on buildings, oapital im-

provements and equipment related to space
(e.g.• individual rooms. laboratories) used
Jointly by more than one funotion (as deter-
mined by the users of the space) must be
treated as follows. The cost of each jointly
used unit of space must be allocated to bene-
fitting funotions on the basia of:
(a) The employee full-time equivalents

(FTEs) or salaries and wages of those indi-
vidual functions benefitting from the use of
that space; or

PI, 200, App. III

(b) Institution-wide employee FTEa or sa.l-
aril18and wagea applicable to the benefitting
major functions (see Section A.I) of the in-
stitution.
(4) Depreciation on certain oapital im-

provements to land, such as paved parking
areas, rences, sidewalks. and the like. not in-
cluded in the coat of buildings, must be allo-
cated to ueer categories of students and em-
ployees on a full-time equivalent basis. The
amount allocated to the student category
must be QBBlgnedto the nistruotton funotion
of the institution. The amount allocated to
the employee catsgory must be further allo-
cated to the major functions of the institu-
tion In proportion to the salaries IWd wages
of all employees applioable to those func-
tions.

3; Interest
Interest on debt associated with certain

buildings. equipment and capital improve-
ments. as defined In §200.449Interest. must
be claB8itied as an expenditure under the cat-
egory Facil1tles. These oosts must be allo-
cated in the same manner as the depraola-
tion on the bulldlI1gs. equipment and oapital
improvements to which the interest relates.

4. Operation and Maintenance Expemcs

a. The expenses under this heading are
those that have been incurred for the admin-
istration, supervision. operation. matnte-
nanoe, preservation. and proteobton of the in-
stitution's physical plant. They include ex-
penses normally incurred for such Items as
janitorial and util1ty servloes; repairs IWd
ordinary or normal alterations of buildings,
furniture and equipment: care of grounds;
maintenanoe and operation of buildings and
other plant faolllties; seourlty; earthquake
and disaster preparednees; environmental
safety; hazardous waste disposal; property,
liablll by and all other insurance relating to
property; space and capital leasing; facility
planning and management; and central re-
ceiving. The operation and maintenanoe ex-
pense category should also Include its 11.110-
oable share of frtnge benefit costs, deprecia-
tion. and Interest coste.
b. In the absenoe of the alternatives pro-

vided for in Section A.2.d. the expenees in-
cluded In this oategory must be allocated in
the same manner as described in subseotdon
2.b for depreoiation.
c. A utlllty coat adjustment of up to 1.3

percentage points may be Included in the ne-
gotiated indirect cost rate of the IHE for or-
ganized research. per the computation alter-
natives in paragraphs (0)(1) and (2) of this
section:
(1) Where space is devoted to a single funo-

non and metering allowe unambiguous meas-
urement of usage related to that space, costs
must be assigned to the function located in
that space.
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(2) Where space 18 allocated to different
functions and metering does not allow unam-
biguous measurement or usage by function,
costs muat be allocated as Collows: . .

(i) Utllltles oosts should be apportioned to
functions In the same manner as depreota-
tdon, based on the oaloulated difference be-
tween the site or building actual square foot-
age for monitored research laboratory space
(site, building, floor, or room), and a sepa-
rate oalcutatton prepared by the mE using
the "effeotive square footage" desoribed in
subseutton (c)(2)(11)of this seotion.

(ii) "Effeotive equare footage" allocated to
researoh laboratory spaoe must be calculated
as the actual square footage times the rel-
ative energy utilization index (REUI) posted
on the OMB Web Bite at the time of a rate
determination.

A. This index Is the ratio of a laboratory
energy use index (lab EUI) to the cor-
respondlng Index for overall average college
or university apace (college EUI).

B. In July 2012, values for these two indices
(taken respeotively from the Lawrenoe
Berkeley Laboratory "Labs for the 21st Cen-
tury" benchmarking tool http://
labs21benchmarklTl{J.lbl.gol)/OompareData.php
and the US Department of Energy "Build-
ings Energy Databook" and http://
buildingsdatabook.eren.doe.gov/CBEC$.aspx)
were 310 kBtulaq ft-yr. and 155 kBtulsq ft-yr.,
SO that the adjustment ratio is 2.0 by this
methodology. To retain currency, OMB wlll
adjust the EUI numbers from time to time
(no more often than annually nor less often
than every 5 years), using rellable and pub-
lioly disoloaed data. Ourrent values of both
the EUIs and the REUI will be posted on the
OMB Web site.

5. General Admlnistrat/on and General Expenses

a. The expenses under this heading are
those that have been inourred for the general
executive and administrative offices of edu-
cational institutions and other expenses oC a
general character which do not relate solely
to any major function of the Institution; i.e.,
solely to (1) instruction, (2) organized re-
search, (3) other sponsored activities, or (4)
other institutional acttvtttes. The general
administration and general expense category
should also Include Its allocable share of
fringe benefit costs, operation and mainte-
nance expense, depreCiation, and interest
oosts. Examples of general administration
and general expenses include: those expenses
inourred by adminilltrative offioes that serve
the entire university Ilystem of which the in-
stitution is a part; central offices of the in-
stitution such as the President's or
onanceuor's office, the offices for institu-
tion-wide financial management, businesa
servtoes, budget and planning, personnel
management, and safety and risk manage-
ment; the office of the General oouneel: and
the operations of the oentral administrative

2 CFR en II (1-1-15 EdItIon)

management information Ilystems. General
administration and general expenses must
not include expenses Incurred within non-
universit;y-wJde deans' offioes, academic de-
partmente, organized research unite, or simi-
lar organizational units. (See subsection 6,
Departmental admtntsbratdon expenses.)

b. In the absence of the alterna.tivee pro-
vided for in Seotion A.2.d, the espenses in-
cluded in this category must be grouped flI'st
acoordmg to common major functions of the
institution to whioh they render servioes or
provide benefits. The aggregate expenses of
each group muet then be allooated to serv-
iced or benefitted functions on the modified
total oost baste. Modified total costs oonslst
or the same elements as those in Seotion C.2.
Wben an aotlvlty Inoluded in this indireot
(F&A) oost category provides a service or
product to another inetltution or organiza-
tion, an appropriate adJuetment must be
made to either the expenses or the basis of
allocation or both, to assure a proper alloca-
tion of coste. .

6. Departmental Administration Expenses

a. The expenses under this heading are
those that have been incurred for adminis-
trative and supporting servioes that benefit
common or joint departmental activities or
objectives in academic deans' offices, aea-
demic departments and divisions, and orga-
nized researoh units. Organized research
units include such units as institutes, study
centers, and researoh centers. Departmental
administration expenses are subject to the
following limitations.
(1) Aoademic deans' offices. Salaries and

operating expenses are limited to those at-
tributable to administrative functions.
(2) Academic departments:
(a) Sala.r1es and fringe benefits attrib-

utable to the administrative work (including
bid and proposal preparation) or faculty (In-
cluding department beads) and other profes-
sional personnel conducting research and/or
instrnction, must be a.11owedat a ra.te of 8.6
percent of modified total direct costs. This
oategory does not inolude profeesional busf-
ness or profeeslonal administrative officers.
Thill anowanoe must be added to the corn-
putataon of the indirect (F&A) cost rate for
major functions In Seotlon 0, Determination
and applteatdon of indireot (F&A) cost rate
or rates; the expenses covered by the allow-
anoe must be excluded from the depart-
mental administration cost pool, No docu-
mentation is required to support this allow-
anoe.

(b) Other administrative and supporttng
expenses Incurred within academic depart-
men ts are allowable provided they are treat-
ed ccnsiatenbly In like otrcumstances. This
would tnelude expenses suoh M the salaries
of seoretarial and olerlcal staffa, the salaries
of admlnletratl ve offioers and aesistants,

202

r A11ACH. MENT •.•.•£ .
\ PAGE .._~:.Y.-.. OF .•.~±tQ.-PAGES.~.



OMB Guidance

travel, office supplies, stookrooms, and the
like.
(8) Other fringe benefit ocsts applicable to

the salaries and wages Included in sub-
sections (1) a.nd (2) are allowable, as well as
an appropriate share of general admtnlstra-
tlon and general expenses, operation a.nd
maintenance expenses, and depreolatlon.
(4) Federal agenoles may authorize relm-

bursement of additional costs for department
.heMllla.nd faoulty only in exceptional cases
where a.n institution can demonstra.te undue
hardship or detriment to project perform-
anoe. .
b. The following guidelines apply to the de-

termination of departmental admlnlstratdve
oosts as direot or indlreot (F&A) ooste.
(1) In developing' the departmental admin-

istration cost pool, speolal care should be ex-
eroised to ensure that costs incurred for the
same purpose in like clrcumsta.nces are
treated consistently as either direct or indl-
reot (F&A) coats. For example, salaries of
technioal staff, laboratory supplies (e.g .•
ohemtcals), telephone toll charges, animals.
animal oare coste, computer oeste, travel
costs, and speoiallzed shop costs must be
treated as direot coste wherever identifiable
to a partloular cost objective. Direot oharg-
Ing of these costs may be aonompltahed
througb speolrte Identtttoatdon of individual
coats to benefitting cost objectrves, or
through reoharge centers or specialized serv-
loe facilities, all appropriate under the otr-
oumstanoes. Bee §§ 200.413Direot coste, para-
graph (c) and 200.468Bpeoiallzed service fa-
onmes.
(2) Items such as office supplies, postage,

local telephone costs, and membershipa must
normally be treated as Indirect (F&A) coste.
c, In the absenoe of the alternatives pro-

vided for in Seotlon A.2.d, the expenses in-
cluded in this category must be allooated as
follows:
(1) The administrative expenses of the

dean's office of eacb ooneee and school must
be allooated to the aoademio departments
within that oollege or school on the modified
total cost basis.
(2) The administrative expenses of each

academic department, .and the department's
share of the expenses allocated in subeectton
(1)must be allooated to the appropriate rune-
tions of the department on the modified
total cost basis.

7. Sponsored Projects Administration

a. The expenses under this heading are 11m-
lted to those incurred by a separate organi-
zation(s) established primll.I'1ly to administer
sponsored projecta, Inoludine suoh funotions
as grant and contraot administration (Fed-
eral and non-Federal), speoial seourity, pur-
chaalng, personnel, adminiatration, and edit-
ing Bnd publishing of researoh and other re-
ports. They inolude the salaries a.nd expenses
of the head of such organization, assistants,

PI. 200, App. III
and immediate staff, together with the sala-
ries and expenses of personnel engaged in
supporting aotivities maintained by the or-
ganization, such as stock rooms, print shops.
and the like. Th1e category also Includes an
allocable share of fringe benefit costs, gen-
eral .administration a.nd general expenses,
operation a.ndmaintenance expenses, and de-
preciation. Appropriate adjustments will be
made for aervroes provided to other functions
or OrganIzations.
b. in the absence of the alternatives pro-

vided for in Seotion A.2.d, the expenses in-
oluded in this oategory must be allocated to
the major funotions of the institution under
whioh the sponsored projeots are conduoted
on the basis of the modified total cost of
sponsored projects.
c. An appropriate adjustment must be

made to eliminate any duplicate charges to
Federal awards when this category includes
similar or Identioal actrvtttes as those In-
oluded in the general administration and
general. expense category or other Indirect
(F&A) cost items, such as accountdng, pro-
ourement, 01'personnel adm1n1etration.

8. Library.Expenses

a. The expenses under this heading are
those that have been inourred for the oper-
atdon of the library, Inoludlng the cost of
books and llbrary materials purchased for
the library, leas any items of library income
that qualify as applicable oredits under
§200.406Applicable oredits. The library ex-
pense oategory should also Include the fringe
benefits applioable to the salaries and wages
inoluded therein, an appropriate share of
general administration and general expense,
operation and maintenanoe expense, and de-
preolation. Costa inourred in the puroaases
of rare books (museum-type hooks) with no
value to Federal awards should not be 0,110-
oated to them.
b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-
cluded in this oategory must be allocated
first on the basis of primary categories of
users, including students. professional em-
ployees, and other users.
(1) The student oategory must consist of

full-time equivalent students enrolled at the
institution, regardless of whether they earn
credits toward a degree or oertlficate.
(2) The professional employee category

must consist of all faoulty members and
other professional employees of the institu-
tion, on a full-time equivalent basts. This
oategory may also include post-dootorate
fellows and graduate students.
(3) The other users oategory must constab

of a.reasonable faotor as determined by insti-
tuttonal recorda to account for all other
users of library facilities.
o, Amount allooated in paragraph b of this

seotion must be assigned further as follows:
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(1) The amount in tbe student category
must be assigned to the instruotion runctton
of the inetitution.
(2) The amount in the professional em-

ployee category must be assigned to the
major functions of the institution in propor-
tion to the salaries and wages of all faculty
members and other professional employees
applicable to thOS9funotions.
(3) The amount in the other usere category

must be assigned to the other inetitu~ional
activitieB funotion of the institution.

9. Student AdmInistration and Services
a. The expensea under this heading are

thoae that have been meurred for tbe admin-
istration of student affairS and for services
to students, including expenses of such ac-
tivities as deans of students, admissions, res-
istrar, counseling and placement services,
student advisers, student health and infir-
mary services, catalogs, and commence-
ments and oonvocations. The salaries of
members of the academic staff whose respon-
sibilities to the institution require adminis-
trative work that benefits sponsored profeots
may also be included to the extent that the
portion charged to student administration Is
deterritlned in accordance with Subpart E-
Cost Principles of this Part. Thle expense
category also Includes the fringe benefit
costs appl10able to the salaries and wages in-
cluded therein, an appropriate share of gen-
eral administration and general expenses.
operation a.nd maintenanoe, Interest ex-
pense, and depreotattcn.
b. In the absence of the alternatives pro-

vided for in Seotion A.2.d, the expenses in
this oategory must be allocated to the in-
struction function, and SubSequently to Fed-
eral awards in that funotlon.

10. Offset for Indirect (F&A) Expemes Other-
wise Provided for by the Federal Govern-
ment
a. The items to be accumulated under this

heading are the reimbursements and other
payments from the Federal Government
whioh are made to the institution to support
solely, speolfically, and directly, in whole or
In part, any of the administrative or service
activities desorfbed In subseotlons 2 through
9.
b. The items in this group must be treated

as a credit to the affected individualindireot
(F&A) cost category before that category is
allooated to benefitting functions.

O. DETERMIIl"ATION AlfD ApPLIOATlON OF
lNDIRECT(F&A)COSTRATEOR RATES

1. Indireot (F&A) Cost Pools

a. (1) Subject to subsection b. the separate
categories of Indirecf (F&A) costs atloeated
to each major function of the institution as
presoribed in paragraph B of. this paragraph

2 CFR Ch. II (1-1-15 EdItion)

C.1 Identlf1cation and assignment of indirect
(F&A) coste, must be aggregated and treated
IUl a common pool for that function. The
amount in eaoh pool must be divided by the
distribution base described in subseutdon 2 to
arrive ll,ta Bingle mdireet (F&A) cost rate for
eaoh function.
(2) The rate for each function is used to

distribute indirect (F&A) costs to Individual
Federal awards of that function. Since a
common pool 16 established for each major
function of the institution, a separate indi-
rect (F&A) cost ra.te would be establtshed for
eaoh of the major runcttons described in Sec-
tion A.1 under which Federal awards are car-
ried out.
(3) Ell.llh institution's indireot (F&A) coat

rate process must be appropriatelY designed
to ensure that Federal sponsors do -not in
any way subsidize the indirect (F&A) costs of
other sponsors, speoifioally activities spon-
Bored by Industry and foreign governments.
Aocordingly, each allocation method used to
identify and allooate the indirect (F&A) cost
pools, as described in seottons A.2, Criteria
for distribution, and B.2 through B.9, must
contain the fUll amount of tbe institution's
modified total costs or other appropriate
units of meaaurement used to make the com-
putations. In addition, the final rate dle-
trlbution base (as defined in subsectton 2) for
eaoh major funotlon (organized researoh, in-
struction, eto., as desoribed in Seotion A.1,
Major funotions of an institution) must con-
taln all the programs or aotivitles whioh uti-
lize the ind1reot (F&A) costs allocated to
that major funotion. At the time an indirect
(F&A) cost proposal ie submitted to a cog-
nizant agenoy for indirect costs, each insti-
tution must desorlbe the process It uses to
ensure that Federal funds are not used to
Bubsldize industry and foreign government
funded programs.
b. In some instances a single rate basis for

use across the board on all work Within a
major funotion at an institution may not be
appropriate. A aingle rate for research, for
example, might not take into account those
different environmental factors and other
oonditions whioh may affeot substantially
the indireot (F&A) oosts applioable to a par-
tioular segment of researoh at the Institu-
tion. A particular segment of research may
be that performed under a single sponsored
agreement or it may consist Of researoh
under a group of Federal awards performed
in a common environment. The environ-
mental faotors are not limited to the phys-
ioal location of the work. Other important
factors are the level of the administrative
support required, the nature of the facilities
or other resources employed, the sotentdttc
disoiplines or technical skills involved, the
organizational arrangements used, or any
combina.tlon thereof. If a partloular segment
of a sponsored agreement is performed with-
in an environment which appears to generate
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a significantly different level of indirect
(F&A) costa, provisions should be made for a
separate indirect (F&A) cost pool applicable
to suoh work. The separate indirect (F&A)
coat pool should be developed during the reg-
ular COUTseof the rate determination process
and the separate indirect (F&A) cost rate re-
sulting therefrom should be ut1l1zed; pro-
vided It Is determined that (1) such indirect
(F&A) cost rate differs Slgnifioantly from
that which would have been obtained under
subsection a, a.nd (2) the volume of work to
which such rate would apply 1e material in
relation to other Federal awards at the insti-
tution.

2. The Distribution Basis

Indirect (F&A) costa must be distrlbuted to
applicable Federal awards and other benefit-
ting aotivities within eaoh major funotion
(see section A.1, Major functions of an insti-
tution) on the basis of modified total direot
costs (MTDC), consisting of all salaries and
wages, fringe benefit)l, materials and sup-
pUes, services, travel, and up to the first
~5,OOOof eaoh subaward (regardless of the
period oovered by the subaward). MTDO is
defined in §200.68Modified Total Direot Oost
(MTDO). For th1e purpose, an indirect (F&A)
cost rate should be determined for each of
the separate Indirect (F&A) coat pools devel-
oped pursuant to subsection 1. The rate in
each case. should be stated as the percentage
whioh the amount of the particular indirect
(F&A) cost pool is of the modified total di-
rect oosts identified with such pool.

3. Negotiated Lump Sum lor Indirect (F&A)
Costs

A negotiated fixed amount in lieu of indi-
rect (F&A) costs may be appropriate for self-
contatned, off-campus, or primarily subcon-
traoted aotlvities where the benefits derived
from an institution's indireot (F&A) aervices
cannot be readily determined. Suoh nego-
tiated indirect (F&A) costs will be treated as
an offSet before allocation to instruotion, or-
ganized research, other sponsored activities,
and other institutional aetivttres. The base
on which such remaining expenses are allo-
cated should be appropriately adjusted.

4. Predetermined Rates lor Indirect (F&A) Costs
Publio Law 87~B (76a,tat. 43'/)as amended

(41 U.S.O. 4708) authorizes the use of pre-
determined rates in determlmng the "indi-
reot costs" (indirect (F&A) costs) applioable
under research agreements with eduoational
Institutions. The stated objectives of the law
are to simplify the administration of cost-
type researoh and development contracts (in-
cluding grants) with eduoational institu-
tions, to facilitate the preparation of their
budgets, and to permtt -more expeditious
closeout of such contracts when the work is
completed. In view of the potential advan-

PI, 200, App. III

tages offered by th1e prooedure, negotiation
of predetermined rates for Indtrect (F&A)
costa for a period of two to four years should
be the norm in those situations where the
cost experfenoe and other pertinent faots
available are deemed sufficient to enable the
parties involved to reach an informed judg-
ment as to the probable level of indirect
(F&A) costs during the ensutng aocountdng
periode.

5. Negotiated FI:ced Rates and Carry-Forward
Provisions

When a fixed rate is negotiated in advance
for a fiscal year (or other time period), the
over- or under-recovery for that year may be
inoluded as an adjustment to the indirect
(F&A) cost for the next rate negotiation.
When the rate is negotiated before the carrv-
forward adjustment is determined, the Garry-
forward amount may be applied to the next
subsequent rate negotiation. When such ad-
justments are to be made, eaoh fixed rate ne-
gotiated in advance for a given period will be
computed by applying tile expected Indtreet
(F&A) coste allooable to Federal awards for
the forecast period plus or mtnus the carry-
forward adjustment (over- or under-recovery)
from the prior period, to the forecast dis-
tribution base, Unrecovered amounts under
lump-sum agreements or cost-sharing provi-
sions of prior years must not be oarried for-
wa.rd for oonsideration in the new rate nego-
tiation. There must, however, be an advance
understanding in each case between the In.'
stitution and the cognizant agency for indi-
rect costs as to whether these differences
will be considered in the rate negotiation
rather than making the determination after
the differences are known. Further, institu-
tions eleoting to use this carry-forward pro-
vision may not subsequently change without
prior approval of the oOgnizant agenoy for
indireot costs. In the event that a.n institu-
tion returns to a post-determined rate, any
over- or under-reoovery during the period in
which negotiated fixed rates and carry-for-
ward' provtsions were followed will be in-
eluded in the subsequent post-determined
rates. Where multiple rates are used, the
same procedure will be applioable for deter-
mining each rate.

6,Provisional and Final Rates lor Indirect
(F&A) Costs

Where the cognizant agency for indirect
oosts determines that cost experience and
other pertinent facts do' not justify the use
of predetermined rates, or a fixed rate with
a oarry-rorward, or If the parties cannot
agree on an equitable rate, a provisional rate
must be establlBhed, To prevent substantial
overpayment or underpayment, the provi-
sional rate may be adjusted by the cognizant
agency for indirect coste during the institu-
tion 'B fisoal year. Predetermined or fixed
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rates may replace provisional rates at any
time prior to the close of the institution's
fisoal year. If a provisional rate is not re-
plaoed by a predetermined or fixed rate prior
to the end of the institution's fiscal year, a
final rate will be established and upward or
downward adjustments w1l1be made based on
the actual allowable oosts incurred for the
period involved.

7. Fixed Rutes for the Life of the SpcrrnJored
Agreement

Except as provided in paragraph (0)(1) of
§200.414 Jndireot (F&A) costs, Federal ag'en-
otes must use the negotiated rates, must
paragraph (b)(l) for indireot (F&A) costs in
effect at the time of the initial. award
throughout the life of the Federal award.
Award levels for Federal awards may not be
adjusted in future years as a result of
changes fu negotiated rates. "Negotiated
rates" per the rate agreement include final.
fixed, and predetermined rates and exclude
provisional rates. "Life" for the purpose of
this subsectlon means eaoh competitive seg-
ment of a project. A competitive segment Is
a period of years approved by the Federal
awarding agenoy at the time of the Federal
award. If negotiated rate agreements do not
extend through the life of the Federal award
at the time of the initial award, then the ne-
gotiated rate for the last year of the Federal
award must be extended through the end of
the life of the Federal award.

b. Ezoept as provided in §200.414 Indirect
(F&A) costs, when an el1ucational inatltution
does not have a negotiated rate with the
Federal Government at the time of an award
(because the eduoationalinstltution Is a new
reolpient or the parties cannot reach agree-
ment on a rate), the provisional rate used at
the time of the award must be adjusted once
a rate Is negotiated and approved by the cog-
nizant agency for Indlreot costs.

8. Limitation on Reimbursement of
Administrative Costs

II. Notwithstanding the provlstons of sub-
seotion C.1.a, the administrative costa
charged to Federal awards awarded or
amenl1ed (inoluding continuation and re-
newal awards) with effeotlve dates beginning
on or after the start of the institution's first
nsoar year which begins on or after Ootobel'
I, 1991,must be limited to 26% of modified
total direct coats (as defined in subseotlon 2)
for the total of General Administration and
General Expenses; Departmental Adminis-
tration, Sponsored Projeota Administration,
and Student Administration and Services
(Including their allooable share of depreoia-
tion, interest coste, operation and mainte-
nance expenses, and fi'inge benefits coste, as
provided by Section B, Identification and as-
signment of Indlreot (F&A) coste, and all
other types of expenditures not listed spe-

2 CFRen, II (1-1-15 Edition)

cifically under one of the eubcategortes of far-
cilities in Section B.

b. Jnatltutions should not change their ac-
counting or cost allocation methods if the ef-
fect is to change the oharging of a particular
type of cost from F&A to direct, or to reclas-
sify costs, or inorease allooatlons from the
administrative poole identified in paragraph
B.1 of this Appencfu<:to the otber F&A cost
pools or fringe benefits. Oognizant agenctes
for indireot coat are authorized to' allow
changes where an Institution's cb.Q.rg1ng
practices are at variance with acceptable
practtces followed by a substantial majority
of other institutions.

9. Alternative Method for Administrative Costs

a. Notwithstanding the provisions of sub-
section C.La, an institution may elect to
claim a f1xel1allowanoe for the "Adminis-
tration" portion of indireot (F&A) costs. The
allowance oould be either 24% of modified
total dlreot coats or a percentage equal to
96% of the most reoently negotiated fixed or
predetermined rate for the cost pools in-
oluded under "Administrll.tion" as defined in
Seotion B.l, whichever is less. Under this al-
ternative, no cost proposal need be prepared
for the "Administration" portion of the tndi-
reot (F&A) coat rate nor Is further identifica-
tion or dooumentation of these oosts re-
quired (see subsection c). Where a negotiated
indireot (F&A) cost agreement Inelndea this
alternative, an institution must make no
further charges for the expenditure cat-
egories l1esorlbed in Section B.6, Genera) ad-
ministration and general expenses, Section
B.6, Departmental administration expenses,
Section B.7, Bponsored profeote administra-
tion, and Section :a.9, Student adm1n1stra-
tion and aervroea.

b. In negotiations of rates for subsequent;
periods, an institution that has eleoted the
option of subeectron a may continue to exer-
else it at the same rate without further iden-
tification or dooumentatlon of ooste.

c. If an institution elects to accept a
threshold rate as defined in aubsectaon a of
this section, It Is not required to perform a
detailed analysis of its administrative oosts.
However, in order to compute the facilities
components of Its 1ndireot (F&A), cost rate,
the institution must reconoile its indirect
(F&A) cost proposal to Its financial state-
ments and make appropriate adjustments
and reolassifications to identify the oosts of
ea.cb major function as defined in Section
A.1, as well as to identify and allocate the fa-
cilitieB components. Administrative oosts
that are not Identified as suob by the insti-
tution's accounting sYBtem(such as those in-
curred in academic departments) will be
olasaified as instructional coats for purposes
of reconciling mdireot (F&A) oost proposals
to finanoial statements and allocating Caclli-
ties costs.
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10. Individual Rate Components

In order to provide mutually agreed-upon
information for management purposes, each
indirect (F&A) cost rate negotiation or de-
termination must include development of a
rate for each indlreot (F&A) cost pool as well
as the overall Indirect (F&A) coat rate.

11. Negotiation and Approval of Indirect (F&A)
Rate

a. Oognizant agenoy for indirect, costs Is
defined In Subpart A-Aoronyms and Defini-
tions.
(1) Cost negotiation cognizance 1Bassigned

to the Department of Health and Human
Servioes (BRS) or the Depa.rtment of De-
fense'a Offioe of NavliolResearch (DOD), nor-
mally depending on wbloh of the two agen-
oies (BRS or DOD) provides more funds to
the eduoatlonal lnatitutlon for the most re-
cent three years. Information on funding
must be derived from relevant data gathered
by the National Scienoe Foundation. In oases
where neither BRS nor DOD provides Fed-
eral funding to an eduoatlonal institution,
the oognlzant agenoy for indirect oosts as-
signment must default to BRS. Notwith-
standing the method for cognizance deter-
mlnatlon described In this seetton, other ar-
rangements for cognisance of a partloular
eduoatlonal Institution may alao be based in
part on the tYl'9S of research performed at
the eduoational Institution and must be de-
cided based on mutual agreement between
HHS and DOD. Where a non-Federal entity
only receives funds B.S a aubreclptenb, §200.S31
Requirements for pass-through entitles.
(2) After oogniaanoe Is established, it must

continue for a tlve-year period.
b. Aooeptanoe of rates. See §200.414Indl·

reot (F&A) costa.
o. Correoting defioienoies. The cognizant

agency for Indirect coste must negotiate
changes needed to correct SysteIDll defi·
oiencies relating to Moountability for Fed·
eral awards. Cognizant agencies for indirect
costa must address the ooncerns of other ar-
fected agenoles, .as appropriate. and must ne-
gotiate apeolal rates for Federal agencies
that are required to limit recovery of Indl-
reot costs by statute.
d. Resolving questioned ooats. The cox-

nlzant agency for indirect coats must con-
duct any necessary negotiations with an edu-
oationallnstltution regarding amounts ques-
tioned by audit that are due the Federal
GOV9l'lUIlenttela ted to costa covered by a ne-
gotiated agreement,
e. Reimbursement. Reimbursement to cog-

nizant agencies for indireot costs for work
performed under this Part may be made by
reimbursement billing under the Economy
Aot, 31U.S.C. 1585.
f. Procedure for establishing faoilities and

adm1n1strative rates must be established by
one of the following methods:

pt, 200, App, III

(1) Forma.l negotiation. The cognizant
agency for indlreot coste is responsible for
negotiating and approving rates for an edu-
oational institution on behalf of all Federal
agenoies. Federal awarding agenoies that do
not have cognizance for indireot costs, must
notify the oognizant agenoy for Indirect
costa of speoifio concerns (t.e., a. need to es-
tablish speoial oost rates) whioh oould affeot
the negotiation process, The cognizant, agan-
oy for indlreot costs must address the con-
cerns of all Interested agenctea, as appro-
priate. A pre-negotiation oonferenoe xna,ybe
scheduled among all Interested agenciea, if
necessary. The cognizant agenoy for indirect
costs must then arrange a negotiation con-
ference with the educationallnetitution.
(2) Other than formal negotiation. The cog-

nizant agenoy for indireot coats and edu-
catlonal institution may reach an agreement
on rates without a formal negotiation con-
ference; for example, through correspond-
enoe or use of the simplified method de-
scribed In this seotion D of tbis Appendix.
g. Formalizing determinations and agree-

ments. The cognizant agenOy for indlreot
costs muat formalize all determinations or
agreements reaohed with an eduoational in-
stitution and provide oopies to other agen-
cies having an interest. Determinations
should include a desoriptlon of any adjust-
ments, the actual amount, both dolle.r and
peroentage adjusted, and, the reason for mak-
ing adjustments.
h. D1sputes and disagreements. Where the

cogntzant agenoy for indlreot costs is unable
to reach agreement with an educational in-
stitution with regard to rates or audit reso-
lution, the appeal Ilystem of the cognizant
agenoy for indireot coste must be followed
for resolution of the disagreement.

'12. Standard Format for Submission

For faolllties and administrative (indirect
(F&A» rate proposals, educatdonal institu-
tions must use the standard format. shown
in aeotton E of tbie appendix, to submt t their
indlreot (F&A) rate proposa.l to the cog-
nizant agenoy for indlreot costs. The cog-
nizant agenoy for Indlreot oosta may, on an
institupion-by-instltution baats, grant eXCep-
tions from all or portions of Part II of the
etandard format reqnlrement. Thill require-
ment does not apply to educational institu-
tions that use the simplified method for cal-
oulating indirect (F&A) rates, as described in
Section D of ttus- Appendix.
As provided in section 0.10 of thiB appen-

dix, eaoh F&A cost rate negotiation or deter-
mination must include development of a.rate
for each F&A coat pool as well as the overall
F&A rate.
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D. SIMPLIFIEDMETHOD FOR SMALL
INSTITUTIONS

1. General

a. Where the total direct cost of work cov-
ered by this Part at an institution does not
exceed 310 million in a flsclll year, the sim-
plified procedure desoribed in subseotions 2
or 3 mlLYbe used in determining allowable
indireot (F&A) costs. Under this simplified
procedure, the institution's most recent an-
nual financial report and immediately avaIl-
able BU]Jportinginformation must be utilized
as a basta for determining the indireot (F&A)
cost rate applioable to all Federal awards.
The institution may USB either the aalartes
and wa.gea (see subsectdon 2) or modified
total direct costs (see subsectton 3) as the
distributIon basis.

b. The simplified procedure should not be
used where it produoes results which appear
inequitable to the Federal Government 01'
the institution. In any such case, indirect
(F&A) costs should be determined through
use of the regular procedure.

2. Simplified Procedure--SalaTie.s and Wages
Base

II. Establish the total amount of salartee
and wages paid to all employees of the insti-
tution.

b. Establish an indirect (F&A) cost pool
consisting' of the expenditures (exolusive of
capital items and. other costs speoifically
identified as unallowable) which oustomarily
are olassified under the following titlss or
their equivalents:

(1) General administration and general ex-
penses (exclusive of costs of student adminis-
tration and servtces, student aotlvities, stu-
dent aid, and scholarships).

(2) Operation and maintenance of physical
plant and depreciation (after appropriate ad-
justment for eoats applicable to other insti-
tutional aotavi ties).

(3) Library.
(4) Department administration expenses,

whioh will be computed as 20 percent of the
salaries and expenses of deans and beads of
departments.

In those cases where expenditures eraser-
fied under subseotton (1) have previously
been a.llocated to other institutional acttvt-
ties, they may be Included in the indirect
(F&A) oost poor. The totlll amount of Ilalar
ries and wages inoluded in the indirect (F&A)
cost pool must be separatsly identified.

c. Establish a salary and wage distribution
base, determined by deducting from the total
of salaries and wages as established in sub-
aectdon a from the amount of salaries and
wages Included under subsectton b.

d. Establlsh the indirect (F&A) cost rate,
determined by dividing the amount in the in-
direot (F&A) cost pool, subsection b, by the

2 CFR Ch. II (1-1-15 Edition)

amount of the distribution base, subsection
c.

e. Apply the Indirect (F&A) cost rate to di-
rect salaries and wa.gea for individual a.gree-
ments to dsterruine the amount of indlreot
(F&A) coste arlooable to such a.greements.

3. Simpll/ied Procedur ••.•..Modijied Total DIrect
os« Base

a. Establish the total coste incurred by the
Institution for tbe baae period.

b. Establish an indirect (F&A) oost pool
oonsisting of the expendltnres (exclusive of
capital items a.ud other costs speCifically
identified as unallowable) which oustomarily
are olasslfied under the following titles or
the!.r equivalents:

(1) General administration and general ex-
penses (exolusive of costa of student adminis-
tration and services, student activities, stu-
dent aid, and Iloholarships).

(2) Operation and maintenance of physical
plant, and depreciation (after appropria te ad-
justment for costs applicable to other insti-
tutional activities).

(3) Library.
(4) Department administration expanaes,

which will be oomputed as 20 percent of the
salaries and expenses of deans and heads of
departments. In those cases wbere expendi-
tures olassified under subsection (1) have
previously been allocated to other institu-
tional aottvtties, they may be included in the
indirect (F&A) cost pool. The modified total
direct costs amount inoluded in the indireot
(F&A) oost pool must be separately identi-
fied.

c. EstabUsh a modified total direct oost
distribution base, as defined in Seotlon 0.2,
The distribution basts, that oonsiate of all
institution's direot tunotdons.

d. Establish the indireot (F&A) coat rate.
determined by dividing the amount in the in-
direct (F&A) cost pool, subseotion b, by the
amount of the distribut10n base, subsection
c.

e. Apply the indireot (F&A) cost rate to
Lhemodified total direct costs for individual
agreements to determine the amount of indl-
reot (F&A) costs allocable to such agree-
mente.

E. DOOUMEN'l'ATlON REQUlRliME.liTs

The standard format for documentation re-
quirements for indireot (indirect (F&A» rate
proposals for olaiming costa under the reg-
ular method is available on the OMB Web
site here: http://www.whltehouse.gov/omb/
yrants..Jonns.

F. CERTIFIOATION

1. Certjflcation 0/ Charge.s

To assure that expenditures for Federal
awards are proper and in accorcanoe with
the a.greement doouments and approved
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project budgets, the annual and/or final fis-
cal reports or vouchers requeetms payment
under the agreements will include a certifi-
cation, signed by an authorized official of
tneuniverstty, which reads "By algning this
report, I certify to the best of my knowledge
and belief that the report is true, complete,
and accurate, and the expenditures, disburee-
menta and cash recetpts are for the purposes
and intent set forth in the award documents.
I am aware that ariy false, fictitious, or
fraudulent information, or the omisston of
any material tact, may eubjeot me to orimt-
nal, civil or adminietratl ve penalties for
fraud, false statements, false olaims or oth-
erwise. (U,S, oode, Title 18, Seotion 1001 and
Title 31, Seotione 872!Hl733 and 3801-3812)".

2. Certification of Indirect (F&A) Costs
a. PolicY, Cognizant agenetes must not ac-

cept a proposed Indirect oost rate unless
such ooets have been certified by the edu-
cational institution using the Oertificate of
Indirect (F&A) Oosts set forth in Bubsection
F.2.c
b. The oertlfioate must be signed on behalf

of the institution by the ohief financial orn-
'cer or an individual designated by an indi-
vidual at a level no lower than vice president
or ohief finanoial orncer.
An indireot (F&A) COBtrate Ie not binding

upon the Federal Government if the most re-
cent required proposal from the institution
has not been oertified. Where it Is necessary
to establish Indirect (F&A) cost rates, and
the institution has not submitted a oertified
proposal for establishing such rates in ac-
oordance with the requirements of this 'Bec-
tion, the Federal Government must unttater-
ally establish such rates, Such rates may be
based upon audited historical data or such
other data that have been furnlahed to the
cognizant agenoy for indireot ooste and for
which it can be demonstrated that all unal-
lowable coste have been excluded. When indi-
reot (F&A) oost rates are unilaterally estab-
lished by the Federal Government because of
faUure of the institution to submit a cer-
tified proposal for establ1shing euoh rates In
aooordance with this sectton, the rates es-
tablished will be set at a Ievel low enough to
ensure that potentially unanowable costs
will not be reimbursed.
6. Certificate. The certificate required by

this seotdon must be in the following form:

OERTIFIOATEOFlNDIRECT(F&A) COSTS
This is to certify that to the beat of my

knowledge and belief:
(1) I have reviewed the indirect (F&A) cost

proposal submitted herewith;
(2) All costs included In thia proposal [Iden-

tify date] to establ1ah bllling or final indi-
rect (F&Al oosts rate for [Identify period
oovered by rate) are allowable in acoordance
with the requirements of the Federal agree-

pt, 200. App. IV

ment(e) to whloh they apply and with the
cost prinoiples applioable to those agree-
ments. '
(3) This proposal does not include any costs

which are unallowable under applioable coat
prinolples such as (without IImita.tion): pub-
110 relations costa, contributions IIJld dona-
tions, entertainment oosts, fines and pen-
alMee, lobbying costs, and defense of fraud
prooeedings; IIJld
(4) All costa included in this proposal are

properly allocable to Federal agreements on
'the basis of a beneficial or oausal relation-
ship between the expenses incurred and the
agreements to which they are allooated in
eccordanee with applicable requirements.
I declare tbat t.ue foreg-olDg Is true and cor-
recto

Institution of Higher Education:
Signature: .:--:----0------------
Name of Official:
Title:
Date of Execution:
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 7588B, Deo. 19, 2014]

ApPENDIX IV TO PART 20G-INDlREOT
(F&A) COSTS lDENT;lFIOATION. .AND
ASSIGNMENT,' .ANDRATE DETElRMINA-
TION FOR NONPROFIT ORGANIZA-
TIONS

A. GENERAL
1. Indireot costs are those that have been

incurred for common or joint objectives and
cannot be readUy identified with a par-
ticular final cost objective. Direot oost of
minor amounts may be treated as indireot
costa under the conditione described In
§200.413 Direct oosts paragraph (d) or this
Part. ,After direot costs have been deter-
mined and assigned directly to awards or
other work as appropriate. indireot coste are
those remaining to be allocated to benefit-
ting cost objeotives. A cost may not be al lo-
cated to a Federal award as an Indireot coat
If any other cost Incurred for' the same pur-
pose, in llke clroumsbancea, has been as-
signed to a Federal award as a direot cost.
"Major nonprofit organizations" are de-

fined in §200,414 Indireot (F&A) costs, See in-
direot oost rate reporting requirements in
seotdona B.2.e IIJldB.3.g of this Appendix.

B. ALLOOATIONOFINDIRECTCOSTSAND
DETERMINATIONOFINDIREOTCOSTRATES

1. General
a. If a nonprofit organlsatton has only one

major function, or where all its major fune-
taons benefit from its indireot COBts to ap-
proximately tbe same degree, the allocation
of indireot coste and the oomputatton of IIJl
Indlreot oost rate may be accomplished
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through simplified allocation procedures, as
described In saotton B.2 of this Appendix.
b. If an organization has several major

funotlons which benefit from its Indirect
costs in varying degrees, allooatlon of Indl~
reot costa may require the accumulatton of
such costs into separate cost groupings
whioh then are allocated individually to ben-
efitting funotions by means of a base whioh
beat measures the relative degree of benefit.
The indirect oosts allocated to each function
are tben distributed to individual Federal
awards and other activities Included in that
funotion by means of an Indireot coat rate(s).
o. The determination of what constitutes

an organization's major functions will de-
pend on Its purpose In being; the types of
services it renders to the public, Its clients.
and its members; and the amount of effort it
devotes to such aotivlties as fundralaing.
public information and membership actlvi·
ties.
d. specinc methods for allocating indireot

costs and computdns indirect cost rates
along with the oonditions under whioh each
method should be used are desorlbed in seo-
tion B.2 througb B.5 of this Appendix.
e. The base perIod for the allocatton of in-

direct coats is the period in whioh suob oosts
are Inourred and aooumulated for allocatton
to work performed In that period. The base
period normally should comctde with tbe or-
ganizatIon's f1ecal year but. in any event,
must be so selected as to avoid Inequities in
the allocation of the coste,

2. Simplified Allocation Metlwd

a. Where an organization's major runctaons
benefit from its Indireot costs to approJl:i-
mately the same degree. the allocation of In-
direct oosts may be accomplfshed by (i) sepa-
rating the orgllllization'll total oosts for the
base period as either direct or indireot, and
(11) dividing the total allowable Indireot
coste (net of applioable credits) by an equi-
table distrIbution bass. The result of this
procesa Is an indireot cost rate wbioh Is used
to distribute indirect costs to individual
Federal awards. The rate should be expreesed
as the percentage wbioh the total amount of
allowable indirect costs bears to the base se-
leoted. This method should also be used
where an organization has only one major
funotion enoompasslng a number of indi-
vidual projects or aotivlties, and may be
used where tbe level of Federal awards to lID
organization is relatively small.
b. Botb the dlreot costs and the indirect

ooets must exclude oapltal expanditures and
unatlowable coste. However. unallowable
costs whtcn represent aotlvities must be in-
eluded in the dlreot costs under the condi-
tions desoribed in §2oo.-413 Direot costa, para-
graph (6) of this Part. '
c, The distribution base may be total dI-

reot coats (excluding capltal expenditures
and other distorting items, sucb as Bub-

2 CFRCh. II (1-1-15 EdlHon)

awards for $25,000or more). direct salaries
and wages, or otber base which results in an
equitable distribution. The distribution base
must exolude partioipant support costa as de-
fined In §200.76Partioipant support oosts.
d. Exoept Where a epactal rat-e(s) is re-

quired In aooordance with seotion n.6 of this
Appendix, the indireot oost rate developed
under the above principles is applicable to
all Federal awards of the organization. If a
speoial rate(s) is required, appropriate modi-
fications must be made in order to develop
the speoial raters).
B. For an organization that receives more

than $10millfon in Federal funding of direct
costa In a fiscal year, a breakout of the Indi-
rect cost component Into two broad cat-
egories, Fac1l1ties and Administration as de-
fined In seobion A.3 of this Appendix, Is re-
quired. The rate in eacb case must be stated
as the percentage which the amount of the
particular Indireot cost catsgory (La.• Facili-
ties or Administration) Is of tbe distribution
base identified with that category.

3. Multiple Allocation Base Method

a. General. Where an organization's Indi-
reot costs benefit Ite major funotions in
varying degrees, Indirect costs must be aocu-
mulated Into separate oost groupings, as de-
scribed In subparagraph b. Each grouping
must then be allocated Individually to bene-
fitting functions by I;DBIIDB of a base whlob
beet measures the relative benefits. The de-
fault allooation bases by oost pool are de-
scrlbed in aectdon B.B.oof this Appendix.
b. Identifloation of Indlreet oosts. Coat

groupinga must be established BO M to per-
mit tbe allooation of each grouping on the
basis of benefits provided to tbe major funo-
tions. Eaoh grouping must constatute a pooi
of expenses that are of like cbaraoter in
terms of fnnotlona they benefit and in terms
of tbe allocation base wblob best measures
the relative benefits provided to each rune-
non, The groupings are classified within tbe
two broad categories: "Faoilitles" and "Ad·
ministratton," as described in section A.a of
this Appendix. The Indlreot cost poois are de-
fined as follows:
(1) Depreciation. The expenses under this

beading are the portion of the coats of tbe
organization's buildings, capital improve-
ments to land and buildings. and equipment
whiob are oomputed in aocordance witb
§2oo.-4S6 Depreciation.
(2) Interest. Interest on debt assooiated

with certain buildings, equipment end cap-
Ital improvements are computed in accord-
anoe witb §200.4-49Interest.
(3) Operation and maintenanoe expenses.

The expenses under this heading are those
that bave been incurred for the administra-
tion. operation. main tenanoe, preservation.
and protection of the organization's physical
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plant. They include expenses normally in-
curred for such Items as: janitorial and utdl-
Ity servrcea: repairs and ordinary or normal
alterations of buildings, furniture and equip-
ment; care of grounds; matntenanoe and op-
eration of buildings and other plant facili-
ties; seourlty; earthquake and disaster pre-
paredness; environmental safety; hazardous
waste disposal; property, liability and other
insurance relating to property; space and
oapital leasing; fanility planning and man-
agement; and oentral receiving. The oper-
ation and maintenance expenses lJategory
must also include its allocable share of
fringe benefit costs, depreciation, and inter-
est ooste.

(4) General administration and general ex-
panses. The expenses under ttlis heading are
those that have been incurred for the overall
general executive and administrative offices
of the organization and other expenses of a
general nature whlob do not relate solely to
any major funotlon of the organization. This
oategory must also include its allocable
share of i'ringe benefit oeste, operation and
maintenance expense, depreciation, and in-
terest costs. Examples of this category In-
elude central offices, such as the director's
office, the offioe of finanoe, business serv-
ices, budget and planning, personnel, safety
and riBk management, general counsel, man-
agement information systems, and llbrary
oosts.

In developing thls cost pool, epecial care
should be exeroisea to ensure that costs in-
ourred for the same purpose in like oir-
cumstanoes are treate(l consistently IUl ei-
ther dlreot or indireot coats. For example,
salaries of teohnloal staff, project supplies,
projeot .publica tion, telephone toll cbarges,
computer costs, travel costs, and 'specialized
servtoea coats muet be treated IUl dlreot coats
wherever identifiable to a particular pro-
gram. The salaries and wlIg'eaof admlnietra-
ti ve and pooled clerioal staff should nor-
mally be treated as Indireot coste. Dlreot
charging of these costs may be appropriate
as described in §200.413 DIreot Costs. Items
such as office supplies, postage, local tele-
phone coats, periodicals and memberships
should normally be treated as indlreot coats.

c. Allocation bases. Actual oonditlons
must be taken into account in selecting the
base to be used In allooatlng the expenses In
each grouping to benefitting functions. The
essential conatderatdon In aelecttng a method
or a base is that It Is the one best Buited for
e.sslgnlng the pool of coats to oost objectives
In accordance with benefits derived; a trace-
able cause and effeot relationship; or logic
lind reason, where neither the cause nor the
effeot of the relationship Is determinable.
When an al1ooation can be made by allslgn-
ment of a cost grouping directly to the func-
tion benefitted, the aJ1ocation must be made
In that manner. When the expenses In a cost
grouping are more general In nature, the 0.1-

pt, 200, App, IV

location must be made through the use of a
selected base whicb prouuces results that are
equitable to both the Federal Government
and tbe organization, The distribution must
be made in aecordance with the bases de-.
BCribedherein unless It can be demonstrated
that the use of a different base would result
in a more equitable allocation or the coste,
or that a more readUy available base would
not morease the costs oharged to Federal
awards. The results of apecial cost etudies
(such IUl an engineering utl11ty stUdy) must
not be used to determine and allocate the in-
direot costa to Federal awards.

(1) Depreclatdon. Depreo1a.tlon expenses
must be allocated in the following manner:

(a) Depreoiatlon on buUdings used exclu-
sively In the conduct of a single funotion,
and on oapital improvements and equipment
used in such buildings, must be assigned to
that function.

(b) Depreciation on building;> used for more
than one runonon, and on capital Improve-
ments and equipment used In suoh buildings,
must be allooated to the Individual funotions
performed in each building on the basis of
usable square feet of space, exoluding com-
mon areas, such as hallways, stairwells, and
reetrooms.

(c) Depreciation on buildings, capital im-
provements and equipment related space
(e.g., indivldu!ll rooms, and' laboratories)
used jointly by more than one function (as
determined by the users of the space) must
be treated as [olJows. The cost of eacb joint-
ly used unit of apace must be allooated to
the benefitting functions on the basis of:

(i) the employees and other users on a fuJI-
time equivalent (FTE) basis or salaries and
wages of those individual functions benefit-
ting from the use of that apace; or

(11) organization-wide employee FTEs or
salaries and wagell applicable to the benefit-
ting functions or the organization.

(d) Depreciation on certain capital im-
provements to Iand, suoh as paved parking
areas, fences, sldewalke, and the like, not In-
cluded in the cost of buildings, must be allo-
cated to user oategories on a FTE basis and
distributed to major functions in proportion
to the salaries and wages of all employees
applicable to the fUnotions.

(2) Interest. Interest oosts must be 0.110-
cated in the same manner as the deprecla-
tion on the buildings, equipment and oapltal
equipment to whioh tbe interest relates.

(3) Operation and maintenance expenses.
Operation and maintenance expenses must
be allooated In the same manner as the de-
preciation.

(4) General administration and general ex-
penses. General administration and general
expenses must be allocated to benefitting
function's based on modtfied total costs
(MTC). The MTO is the modified total direct
oosts (MTDO), as desoribed in Subpart A-
Aoronvme and Definitions of Part 200, plus
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the allocated indirect cost proportion, The
expensee incluqed in this oategory could be
grouped first acocrding to major rnnctaons of
the organization to which they render serv-
ices or provide benefits. The aggregate ex-
pensea or each group must then be allocated
to benefitting functions based on MTO,

d, Order of distribution.
(1) Indirect cost categories ocnslsting of

depreciation, interest, operatdon e.ndmatnte-
nance, and general administration and gen-
eral expenses must be allocated in that order
to the remaining indirect cost categoriee as
well as to the major functions of the organi-
zation, Other cost categories should be allo-
cated in the order determined to be most ap-
propriate by the organization, This order of
anooaeton does not apJlly if cross allocation
of costs is made as provided in section B,3.d.2
of this Appendix.

(2)Normally, an indirect oost category will
be considered closed once it has been allo-
cated to other cost obieotdvea, and costs
must not be subsequently allocated to it,
However, a cross allooation of costs between
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
allocation is used, an appropriate modifica-
tion to thll composition of the indlreot cost
categories is required.

e. Applioation of indireot cost rate or
rates. IDxcept where a special indireot cost
rate(s) is required in accordance with section
B,5 of this Appendix, the separate groupings
of indireot ooste allocated to eaoh major
function must be aggregated and treated as a
common pool for that function. The ooste in
the common pool must then be distributed to
individual Fetleral awards included in that
function by use of ll. single indirect cost rate,

f. Distribution basts. Indireat coate must
be distributed to applioable Federal awards
and othel' benefitting activities within each
major function on the basts of MTDO (see
definition in §200.68Modified Total Direot
Cost (MTDO)of Part 200,

g, Individual Rate Components, An indi-
rect cost rate must be determined for each
separate indirect cost pool developed, The
rate In each case must be stated as the per-
centage which the amount of the partioular
Indirect cost pool Is or the dlatribution base
Identified with that pool. Each indireot cost
rate negotiation O}' determination agreement
must include development of the rate fOl'
each indirect oost pool as well aa the overall
indirect cost rate. The indireot oost pools
must be classified within two broad oat-
egorfes: "Facilities" and "Administration,"
as described in ssotaon A,S of this Appendix.

4, Direct Allocation Method

a, Some nonprofit orgunizataons treat, all
costs as direot costs except general adminis-
tration and general expenses. These organi-
zations generally separate their oosts into

2 CFRCh. II (1-1-15 Edition)

three baste categories; (i) General adminis-
tration and general expenses, (11) fund-
raising, and (111)other direct functions (in-
oludlng projects performed under Federal
awards), Joint costa, sueh as depreolation,
rental costa, operation and maintenance of
facUlties,. telsphone expenses, and the like
are prorated individually as direot oosts to
each category and to each Federal award or
other activity using' a base most aJlpropr1ate
to the particular oost being prorated.

b. This method is acoeptable, provided each
jOint cost 1s prorated using a base whioh ao-
ourately measures the benefits provided to
each Federal award or other activity. The
bases must be established in accordance with
reasonable criteria, and be supported by cur-
rent data, This method is compatible with
the Standards of Aocountlng and Financial
Reporting for Voluntary Health and WelfaJ'e
Organizations issued jointly by the National
Health Council, rno., the National Assembly
of Voluntary Health and Social Welfare Or-
ganizations, and the United Way of America.

c. Under thls method, indlreot costs con-
sist exolustvely of general administration
and general expensss. In all other respecte,
the organization's indirect cost rates must
be computed in the same manner as that de-
scribed in section B.2 Simplified allocation
method or this Appendix,

5. Special Indirect Cost Rates

In Borne Instances, II. single indlreot oost
rate for all activities of an organization or
for eaoh major function of the organization
may not be appropriate. smce it would not
take into aocount those different faotors
which may Bubstantially affeot the Indirect,
costa aJlPlioable to a partloular segment of
work, For this purpose, a particular segment
of work may be that performed under a sin-
gle Federal award or it may consist of work
under a group of Federal awards performed
in a oonunon environment. These faotors
may include the physical location of the
work, the level of administrative support re-
quired, the nature of the facilities or other
resources employed, the scientific disoipllnes
or teohnical skills involved, the organiza-
tional arrangements used, or any combina-
tion thereof, When a partioular segment of
work is performed in an environment which
appears to generate a significantly different
level of Indirect costs, provlsions should be
made for a separate indirect cost pool apJlli-
cable to such work, The separate indlreot
cost pool should be developed during the
course of the regular allooa.tion process, and
the separate indirect cost rate resulting
therefrom should be used, provided it is de-
termined that (I) the rate differs aignifi-
oantl;y from tha.t which would have been ob-
tained under sections B.2, B.3, and B.4 of th1s
Appendix, and (11) the volume of work to
whiah the rate would apply is material.
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O. NEGOTIATION AND ApPltOVAL OF lNDmEOT
COST RATES

1. Definitions
As used in this section, the following terms

have the meanings set forth in this section:
a. Oognlzant agencY for IndiTect costs means

the Fellerel agenoy responsfble for negoti-
ating and approving indirect cost rates for a
nonprofit organization on behalf of all Fed-
eral agenelea,
b. Predetermined Tate means an indirect cost

rate, applicable to a specified ourrent or fu-
ture period, usually the organization's fisoal
year. The rate is baaed on an estimate of the
costs to be incurred during the period. A pre-
determined rate is not subject to adjust-
ment.
c. Fixed Tate means an indireot cost rate

whioh has tbe same oharacteristios as a pre-
determined rate, exoept tbat tbe differenoe
between the estimated costs and the actual
coste of the period covered by tbe rate is oar-
ried forward Be an adjustment to the rate
oomputatton of a subsequent perIod.
d. Final Tate means an indireot oost rate

applloable to a epeoified past period which ie
based on the actual costa of the period. A
final rate is not subject to adjustment.
e. Provisional rate or billing rate means a

temporary indireot cost rate applioable to a
speoified period whroh is used for funding, in-
terim reimbursement, and reporting indIreot
ooats on Federal awards pending the estab-
lishment of a final rate for the period.
f. Indlreot cost proposal means tbe docu-

mentation prepared by an orzantsataon to
substantiate its claim fOl'the reimbursement
of indirect coste. This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization's in-
direct cost rate.
g. Oost objective means a. funotion, organiza-

tional subdivision, oontract, Federal award,
or otber work unit for whioh coat data are
desired and for whioh provision is made to
aooumulate and measure the cost of P1'00-
eases, projects, jobs and oapitalized projects.

2. Negotiation and Approval of &Ltes
a. Unless different arrangements are

agreed to by the Federal agenoies concerned,
the Federal agenQY with tbe largest dollar
value of Federal awards with an organization
will be designated aa the eogrrlsant agency
for indirect costs for tbe negotiation and ap-
proval of the ;Indirect cost rates and, where
necessary, otber rates such as fringe benefit
and computer charge-out rates. Onoe an
agenoy Is assigned cognizance for a par-
ttcular nonprofit organization. the assign-
ment will not be changed unless there is a
sbift In tbe dollar volume of the Federal
.awards to tbe organization for at least three
years. All oonoerned Federal agenotes must
be glven the opportunity to partioipate in
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the negotiation prooesa but, after a rate has
been agreed upon, it will be aooepted by all
Federal agencies. When a Federal agency has
reason to believe that special operating fae-
tora affeoting its Federal awards neoessitate
special Indirect cost rates in accordance
with section B.6 of tbis Appendix, it will,
prior to the time the rates are negotiated,
notify the oognlzn.nt agency for indireot
coste. (See alao §200.414Indirect (F&A) costs
of Part 200.)Where a non-Federal entity only
reoeives funds as a eubrectptent, Bee the re-
quirements or 1200.331 Requirements for
pass-through entitles.
b. Except as otherwIse provided in §2oo,414

Indirect (F&A) costs paragraph (e) of this
Part, a nonprofit organization whioh has not
previolUlly establiehed an indireot cost rate
with a Federal agency must submit its Ini-
tial indireot oost proposal immediately after
the organization is advfsed that a Federal
award wlll be made and, in no event, later
than three months after the effective date of
the Federal award.
c. Unless approved by the oogntzant agenoy

for Indirect oosts in accordance with §200.414
Indireot (F&A) ooets paragraph (0 of this
Part, organizations that have prevIously es-
tablished Indirect cost rates muat submlt a
new indirect coat proposal to the cognizant,
agenoy for indirect ooste witbin six months
after tbe close of each fiscal year.
d. A predetermined rate may be negotiated

for use on Federal awards where there is rea-
sonable assurance, based on past experience
and reliable projection of the organization's
costa, that the rate is not likely to exoeed a
rate baaed on the organization's aotual ooste.
e. Fixed rates may be negotiated where

predetermined rates are not considered ap-
propriate. A fixed rate, however, must not be
negotiated if (i) all or a substantial portion
of the organization's FederB.l awards are ex-
pected to expire before tbe oarry-forward ad-
justment can be made; (11)tbe mix of Federal
and non-Federal work at tbe organization is
too erratdo to permit an equitable oaiTy-for-
ward adjustment: or (111)the organizatIon's
operations fluctuate signifioantly from year
to year.
f. Provisional and final rates must be nsgo-

tlated where neither predetermined nor fixed
rates are appropriate. Predetermined or
fixed rates may replace provisional rates at
any time prior to tbe oiose of the organiza-
tdon's fiscal year. If that event does not
occur, a final rate will be established and up-
ward or downward adjustments will be made
based on the aotual allowable costs Incurred
for the period involved.
g. The reeutts of each negotIation must be

rormattzed in a written agreement between
the eognlzant agency for indirect OOStSand
tbe nonprofit organization. The oognizant
agency for Indirect coats must make avail-
able copies of tbe agreement to all concerned
Federal agencies.

213

ATTACHMENT ..•.J2 .
PAGE J2J.._OF •..\~. PAGES



pt. 200, App. V

h. If p. dispute arises in a negotiation of an
indirsct cost rate between tbe oognizant
agenoy fOl' Indireot ooste and the nonprofit
organization, the dispute must be resolved in
aceordanee with the appeaas prooedures of
the cognizant, agenoy for Indirect costa.

I. To the extent that problems are encoun-
tered among the Federal agenorea In connsc-
tion with the negotiation and approval proo-
eSB,OMB will lend assistance all requtred to
resolve suob problems in II timely manner.

D. Certification of Indirect (F&A) Coate

(1) Required Oertificatlon. No proposal to
establish indireot (F&A) cost rates must be
acceptable unless such coste have been cer-
tified by the non-profit organization ustns
the Oertlfioate of Indirect (F&A) Oosts set
forth In seotdcn j. of this appendix. The cer-
tificate must be signed on behalf of the orga-
nization by an Individual at a level no lower
than vice president or cblef financial offioer
for the organization.

(2) Each indireot cost rate proposal must
be accompanied by a certification in the fol-
Iowmg form:

Certlfioate of Indireot (F&A) Ooste

This is to certify that to the best of my
knowledge and belief:

(1) I have reviewed the tndtrect (F&A) cost
proposal submitted herewith;

(2) All costs inoiuded in this proposal [iden-
tity date) to establleh billing or filial indi-
rect (F&A) costs rate for [identify period
oovered by rate] are allowable in accordance
with the requirements of the Federal awards
to whioh tbey apply and with Subpart El-
Oost Prlnoiples of Part 200. .

(3) This proposal does not Inolude any ooste
whloh are unallowable under Subpart El-
Oost Prlnolples of Part 200 suoh all (wIthout
limitation): publlo relations coats, contribu-
tions and donations, entertainment oosta,
fines and penalties, lobbying ooste, and de-
fense of fraud proceedings; and

(4) All oosts Included In this proposal are
properlY allocable to Federal awards on the
basis of a benefioial or causal relationship
between the expenses incurred and the Fed-
eral awards to. whloh they are allocated In
accordance with applicable requirements.
I declare that tbe foregoing is true and cor-

rect.
Nonprofit Organization:
Signature:
Name of Official:
Title:
Date of Execution: .. __

2 CFRCh. II (H-15 Edition)

APPENDIX V TO PART 2llO-STATElLOOAL
GoVERNMlllNTWIDE OENTRAL SERVICE
COST ALLOOATION PLANS

A. GENERAL

1. Most governmental units provide oertain
servtces, such as motor pools, oomputer cen-
ters, purehastng, accounting, etc., to oper-
ating agenoies on a centralized basis. Since
federally-supported awards are performed
within the individual operating agenoiell,
there needs to be a process whereby tbese
oentral service oosta can be identified and
assigned to benefitted aotivitles on a reason-
able and conststent basts. The oentral service
oost anooanon plan provides that prooeas.
AU costs and other data used to distribute
the oosts Included In the plan should be sup-
ported by formal aocounting and other
records that will support the propriety of the
costs allsigned to Federal awards.

2. Guidelines and illustrations of central
servioe oost allocation plans are provided in
a brochure published by the Department of
Health and Human Services .entltled "A
Guide JOT State. Local and Indian Tribal Gov-
ernments: cost Principles and Procedures for
Developing Oost Allocation Plans and Indirect
cost Rates for Agreements wlth tne Federal
Government." A COpyof this brochure may be
obtained from the HHS Cost Allooation Serv-
Ices or &t their Web site at https:11
raies.psc.qov.

B. DEFINl'l'IONS

1. Agency or operating ageMY means an or-
ganizational unit or SUb-division within a
governmental unit that is responsible for the
performanoe or administration of Federal,
awards or aotivltles of the governmental
unit.

2. Allocated central services means central
servtces tbat benefit operating agencies but
are not b1lled to tbe agencies on a fee-for-
service or similar basis. TheBe cosba are allo-
oated to benefitted agencies on some reason-
able bll.llls.·Examples of such servloes might
moiune general acoounting, personnel ad-
ministration, puroblllling, eto.

3. Billed central services means central serv-
Ices that are billed to benefitted agenctes or
programs on an individual fee-far-service or
similar basis. TYPioal examples of billed oen-
tral services Include computer servioes,
transportation eervicee, Insurance, and
fringe benefits.

4. Cognizant agency for indirect costs is de-
fined in §200.19 Oogntzant agenoy for Indireot
oosts of this Part. The determination of cog-
nizant agenoy for indirect costs for atatee
and local governments Is described in section
F.l, Negotiation and Approval of Oentral
Servioe Plans.

6. Major local government means local gov-
ernment tllat receives more than $100 million
in direot Federal awards Bubjeot to this Part.
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O. SOOPE OF THE CENTRAL SERVIOE COST
ALLOOATION PLANS

The central service cost allooation plan
will Inolude all central service costs that
will be claimed (either as a billed or an allo-
cated cost) under Federal award" and will be
dooumented as desoribed in section E. Coste
of central servioes omitted from the plan
will not be reimbursed.

D. SUBMIBSION REQUIREMENTS

1. Each state will submit a plan to the De-
partment or Health and Human Services for
eaon year in Which it claims. centrll,l service
costs under Federal awards. The plan should
Include (a) a proJeotion of the next year's al-
located central servtoe cost (based either on
I\,OtulLIoosts for the moat reoently completed
year or the budget projection for the comtng
year), and (b) a reconctltatton of actual allo-
cated central service costs to the esttmated
costs used for either the most recently com-
pleted year or the year immedlll,tely pre-
ceding 'the most recently completed year.
2. Eaoh major local government Is also re-

quired to submlb a plan to ite cognizant
agenoy for Ind1rect costa annually.
3. All other Ioeal governments olaiming

central service costa must develop a plan in
accordance with the requirements desoribed
in this Part and maintain the plan and re-
lated supporting dooumentation for audit.
These local governments are not required to
submit their plans for Federal approval un-
less they are specifioally requested to do so
by the oognizant agenoy for indireot costs.
Where a local government only reoeives
funds as a eubreoipient, the pass-through en:
tlty will be responsible for monitoring the
subreotptent'a plan.
4. All central service cost allocation plans

will be prepared and, when required, BUb-
mitted within etx montha prior to the begin-
ning of each of the governmental unit's fis-
011.1 years in whioh it proposes to olaim osn-
tral servioe costa. Extensions may be grant-
ed by the oognizant agenoy for Indireot oosts
on a caae-by-case basis.

E. DOCUMENTATION REQUIREMENTS FOR
SUBMITl'ED PLANS

The dooumentation requirements described
In this section may be modified, expanded, or
reduoed by the oognizant agency for indireot
costs on a case-bv-ceee basis. For example,
the requirements may be reduced for those
central eervtoes which have little or no Im-
paot on Federal awards. Converaely, if a re-
view of a plan indicates that certain addi-
tional Information is needed, and w1l1likely
be needed in future years, it may be rou-
tinely requested in future plan submiBsione.
Items marked with an asterisk (.) should be
submitted only once; subsequent plans
should merely Indicate any changes stnce the
last plan.

Pt. 200, App_ V

1. General

All proposed plans must be aocompanied by
the following: an organization chart suffi-
oiently detailed to show operations 1noluding
the oentral servioe aetdvitdes or the statel
local government whether or not they are
shown as benefitting from central service
Iunctlons; a copy of the compreneneive An-
nual FlnanoW Report (or a oopy of.the Exec-
utive Budget if budgeted oosts are being pro-
posed) to support the allowable coste ofeaoh
oentral service aotiVity Included In the plan;
and, a certlfioation (aee subsection 4.) tha.t
the plan was prepared in acoordanee with
this Part, contains only a.llowable coste, and
was prepared in a. manner that treated simi-
lar costa oonsistently among the various
Federal awards and between Federal and
non-Federal awards/actdvrtdee,

2. Allocated cenmu Services
For each allocation oentral aervtce=, the

plan must also include the fOllowing; a brief
desoription of the servioe, IlJ1 identification
of the unit rendering the service and the op-
erating agencies receiving the servioe, the
items of expense Included in the cost of the
service, the method used to distribute the
cost of the servioe to benefitted agenotes,
and a summary schedule showing the alloca-
tion of each servioe to the snecino benefitted
agenoles. If any self-insurance funds or
O'1ngebenents costa are treated as allooated
(rather than billed) central eervtces, docu-
mentation dtsoussen In eubaectdons a.b. and
c. must also be Included.

3. Billed Services

a. General. The information described in
this seotion must be provided for all b1l1ed
central servlces, Including internal servioe
funds, self-inauranee funds, and fringe ben-
efit funds.
b. Internal servioe funds.
(1) For each internal servioe fund or simi-

lar activity with an operating budget of $5
mnnon or more, the plan must inolude: a
brief description of each servioe; a balance
sheet for each fund baaed on individual ac-
oounts oontained in the g'overnmenta.l unit's
aocountdng system: a revenue/expenses state-
ment, with revenues broken out by source,
e.g., regulM' bUlings, Interest earned, eto.: a
listing of all non-operating transfel'S (as de-
fined by Generally Accepted Aocounting
Principles (GAAP» Into and out of the fund;
a desoriptlon of the procedures (method-
ology) used to obarge the coste of eaoh serv-
tee to users, Inoludtng how billing rates are
determined; a schedule of current rates; and,
a schedule oomparlng total revenues (tnolud-
Ing imputed revenues) generated by the serv-
ice to the allowable coste of the service, as
determined under this Part, with an expla-
nation of how variances will be handled.
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(2) Revenues must oonsist of all revenues
generated by the service, including unbifled
and uncolleoted revenues. If some ueers were
not billed for the services (or were not billed
at the full rate for that ctaes of users), a
schedule showing the full imputed revenues
associated with these users must be pro-
vided. Expenses must be broken out by ob-
Iect cost categories (e.g., ealartes, supplies,
eto.).
c. Self-insurance funds. For eaoh seir-maur-

anee fund, the plan must include: the fund
balance sheet; a statement of revenue and
expenses including. a summary of billings
and claims paid by agency; a listing oC all
non-operating transferB into and out of the
fund; the type(s) of riek(B) covered by the
fund (e.g., automobile liab11lty, workers'
compensation, eto.); an explanatfon or how
the level of fund contributions are deter-
mlned, including a copy of the current actu-
arial report (with the actuarial assumptdons
used) if the contributions are determined on
an actuarial basie; and, a description of the
procedures used to oharae or allocate fund
oontributions to benefitted activities. Re-
serve levels in excess of claims (1) submitted
and adjudicated but not paid, (2) submitted
but not adjudicated, and (3) incurred but not
submitted must be identified and explained.'
d. Fringe benefits. For Cringe benefit costs,

the plan must inolude: a lIstlng of tringe ben-
efits provided to covered employees, ••nd the
overall annual cost of each type of benefit:
current fringe benefit policies; and proce-
dures used to charge or allooate the costs of
the benefits to benefitted activities. In addi-
tion, for penslon and post-retirement health
insurance plans, the following information
must be provided: the governmental unit's
funding policies, e.g., legislative bille, trust
agreements, or state-mandated contribution
rules, if different from actuarially deter-
mined rates; the pension plan's oosts acorued
for the year; the amount fUnded, and date(B)
or fUndlng; a copy of the ourrent aetuarta;
report (including the actuarial assumptions):
the plan truBtee's report; and. a schedule
from the activity showlngthe value of the
interest cost associated with late funding.

4. Required CerUjlcation
Ea.oh central service cost allocation plan

will be accompanied by a certiiication in the
following form:

OERTIFIOATE OF COSTALLOOATION
PLAN

This is to oertify that I have reviewed the
cost allooation plan submitted herewith and
to the best oC my knowledge and belief:
(1) .All costs included in this proposal [iden-

tify date] to establiah cost allooations or bn-
Ilngs for [identifY period oovered by plan) are
allowable in accordance with the require-
ments of this Part and the Federal award(s)

2 CFR Ch. II (1-1-15 Edition)

to which they apply. Unallowable costs have
been adjusted for in allocating costs as indi-
oated in the cost allocation plan.
(2) .All costs inoluded In thiB proposal are

properly allocable to Federal awards on the
baste of a beneficial or causal relationship
between the expenees incurred and the Fed-
eral awards to whioh they are allooated in
accordance with. applioable requirements.
Further, the same costs that have been
treated as indirect oeste have not been
cla.imed as direct costs. Similar tYlles of
oosts have been accounted for,oonsistently.
I declare that the foregoing is true and cor-
rect.

Governmental Unit:
Sig-ilature: .~~ _
Name of Official:
Title:
Date of,Exeoution:

F. NEQOTlATION ANnApPROVAL OF OENTRAL
SERVlOEPLANa

1. Federal Cognizant AllenOJlfor Indirect Costs
Assignmenl$for Cost Negotiation

In general, untess different arrangements
are agreed to by the concerned Federal agen-
cies, for central service cost allocation
plans, the cognizant agency responsible for
review and l1.pprovaI is the Federal agency
with the largest dollar value of total Federal
awards with a governmental unit. For indi-
rect oost rates and departmental indirect
cost allocation plans, the oognizant agency
is the Federal a.gency with the largest dollar
value oC direct Federal awards with a govern-
mental unit or component, as appropriate.
once designated as the oognizant agency foi:
indireot costs, the Federal agenoy must re-
main so for a period of five years. In addi-
tion, the following Federal agencies oontinue
to be responsible for the mdicated govern-
mental entitlee:

Department of Health and Human Servlce.!l-
Pubho assistanoe and state-wide cost alloca-
tion plane for aU states (inoluding the Dis-
triot of Columbia and Puerto R,ico), state
and Iooal hospitals, libraries and health dis-
tricts.

Department of the InterIor-Indian tribal
governments, territorial governments, and
state and local park and recreattonal dis-
triots.

Department of Labor-State and Iooal labor
departments.

Department of Education-School districts
and state and local education agencies.

Department of Agriaulture-State and looal
agriculture departments.

Department of Transportation-State and
toea) airport and port authorities and transit
distriots.

Department of Commerce-State lind local
economic development districts.
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Department of Houlling ana Urban Develop-
ment-State and local housing and develop-
ment distriots.

Environmental Protection Agency-Stl>te and
local water and sewer distriots.·

2. Review

All proposed oentral aervtce cost allocation
plans that are required to be submitted will
be reviewed, negotiated, and approved by the
oognizant agenoy for indirect coste on a
timely basis. The oognizant agency for ·indi-
reot costa will review the proposal within aix
months of reoeipt of the propcsal and either
negotiate/approve the proposal or advise the
governmentn.! unit of the additional doou-
mentation needed to Bupportievalullote the
proposed plan or the changes required to
make the propcsal acceptable. Once an
agreement with the governmental unit has
been reached, the agreement will be accepted
and used by all Federal agencies, unless pro-
hibited or limited by statute. Where a Fed-
eml awarding agenoy has reason to believe
tbIl.t special operating fl>otors Iloffeoting its
Federll.l awards necessitate special consider-
ation. the funding Il.gency wtll, prior to the
time the plans are negotdatad, notify the
cognizant agency for indirect coats.

3. Agreement

The results of ea.oh negot1t>tion must be
rormaueed in a written agreement between
the cognizant agenoy for indirect coste and
the governmental unit. This agreement will
be subject to re-opening if the agreement is
subsequently found to violate a statute or
the information upon which the plll.n was ne-
gotdated is later found to be materially in-
complete or maoourate. The results of the
negotdatdon must be made available to all
Federal agenoies for their use.

4. Adjustments

Negotiated cost allocation plans baaed on a
proposal later found to have Inoluded costs
that: (a) are unaltcwabte (I) as speoified by
law or regulation. (11)as identified in subpart.
F. General Provisions for aeleoted Items of
Cost of this Part, or (Ul) by the terms and
conditions of Federal awards, or (b) are unal-
lowable beoauae they are clearly not a.llo-
cable to Federal awards. must be .adjusted. or
a refund must be made at the option of the
cognizant agenoy for indireot coats, Inolud-
Ing earned or imputed interest from the date
of transfer and debt tnterest, if applioable,
chargeable in acoordanoe with applfeable
Federal cognizant agency ror' indirect costs
regulations. Adjustments or cash refunds
may include, at the option of the cognisent
agenoy for Indireot ccsts, earned or imputed
Interest from the date of expenditure and de-
llnquent debt Interest. If appltcable, charge-
able in accordance with applicable cognizant
agenoy olaims collection regulations. These
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adjustments or refunds are designed to ocr-
reot the plans and do not constitute a re-
opening of the negotiation.

G. OTHER POLICIES

1. Billed central Service Activities

Eaoh billed central service activity must
separllotely account for 1lo1lrevenues (includ-
ing Imputed revenues) generated by the serv-
ice, expenses incurred to furniBh the service,
and profitlloss.

2. Working Gapltal Reserves

Internal service funds are dependent upon
a reasonable level of working oapltn.! reserve
to opera.te from one bIlling oycle to the next.
Oharges by an internal service activity to
provide for the establishment and mamte-
nance of a reasonable level of working cap-
itn.! reserve, in addition to the full recovery
of oosts, are alfowable, A working capital re-
serve as part of reta.ined earnings of up to 60
calendar; days cash expenses for normai oper-
ating purposes is consIdered reasonable. A
working oapltal reserve exceeding 60 011.1-
endar days may be approved by the cog-
nizant agency for indirect costa in excep-
tional oases.

3. Carry-Forward Adjustments of Allocated
Central Service Costs

Allocated central service coste are usually
negotiated and approved for a future fiscal
year on a Btlged with carrv-Iorward" basis.
Under thle procedure. the fixed amounts for
the future year oovered by agreement t>re
not subject to adjustment for that year.
However, when the actual costs of the year
involved become known, the differenoes be-
tween the fixed amounts previously approved
and the aebual costs wlll be carried forward
and used as an adjustment to the fixed
amounts establlshed for a later year. This
"carry-forward" procedure applies to all cen-
tral services whose costs were fixed In the
approved plan. However. a oarry-forward ad-
Iuetment is not permitted. for a central serv-
tee aotlvlty that was not Included In the ap-
proved plan, or for unallowable costs tbll.t
must be reimbursed immediately.

4. Adjustments of Billed Central Services

Billing rates used to charge Federal awards
must be based OD the estimated oosts of pro-
viding the eervices, Inoluding an estimate of
the allooable oentral service costs, A com-
parison of the revenue generated by each
bllled service (including total revenues
whether or not billed or coneotem to the ac-
tual Il.llowable coste of the service will be
made at Ieasf annually. and an adjustment
wlll be made for the dlfferenoe between the
revenue and the allowable oosts. These ad-
Iustmenta will be made through one of the
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following adjustment methods: (a) a cash re-
fund including earned or imputed interest
from the date of transfer and debt interest, if
applicable, chargeable in accordance with
applicable Federal cognizant agency for indi-
rect costs regulations to the Federal Govern-
ment for the Federal ahare of the adjust-
ment, (b) oredtta to the amounts charged to
the individual programs, (c) adjustments to
future billing rates, or (d) adjustments to al-
located oentralaervice costs. Adjustments to
allocated central services will not be per-
mitted where the total amount of the adjust-
ment for a partdoular service (Federal share
and non-Federaljshare exceeds $600,000. Ad-
justment methods may Include, at the option
of the cognizant agency, earned or imputed
interest from the date or expenditure and de-
linquent debt interest, if applicable, charge-
able in accordance with applioable cognizant
agency claims colleotion regulations.

5. Records Retention

All central service cost allocation plans
and related dooumentation used as a basis
for claiming costs under Federal awards
must be retained for audit in accordance
with the records retention requirements con-
tained in Subpart D-Post Federal Award
Requirements, of Part 200.

6. Appeals

If a dispute arises in the negotdatdon of a
plan between tbe cognizant agenoy for indi-
reot coste and the governmental unit, the
dispute must be resolved in accordancs With
the appeals procedures of the cognizant
agency for indireot costa.

'1. OMB Asslstame

To the extent thllot problems are encoun-
tered among the Federal agenotes or govern-
mental units in connectton with the negotia-
tion and approval process, OMBw1ll lend as-
sistance, as required, to resolve such prob-
Ierne in a timely manner.

ApPENDIX VI TO PART 200-PUBLlO
ASSISTANCE COST ALLOOATIONPLANS

A.GElNEJRAL
Federally-financed programs administered

by state public assistance agencies are fund-
ed predommatelv by the Department of
Health and Human Servioes (HIlS). In sup-
port of its stewardahip requirements, HIlS
has published requirements for the develop-
ment, documentation, submtsaion, negotia-
tion, and approval of public asststance cost
allocation plans in Bubparb E of 45 OFR Part
95. All administrative costs (direct and indi-
rect) are normally oharged to Federal awards
by implementing th!\ publio aaeiatance coat
allooation plan, This Appendix extends th~se
requirements to all Federal awarding agen-
cies whose programs are admlnistered by a

2 CFR Ch. II (1-1-15 Edition)

state publio assistance agency. Major feder-
ally-finanoed programs typically adminis-
tered by sta.te publio lUlBistanceagencies in-
clude: Temporary Aid to Needy Families
(TANF), Medioaid, Food Stamps. Child Sup-
port Enforcement, Adoption Assistance and
Foster care, and Bocial Services Block
Grant.

B. DEFINITIONS
1. state publio assistame Qfletlcy means a

etate agency administering or Bupervising
the administration Of one or more pubIlc as-
sistance programe operated by the state all
identified in Subpart E of 46 OFR Part 95.
'For the purpose of this Appendix, these pro-
grams include all programs administered by
the state publio I4lsiatance agency.

2. state publlo assistance agency costs means
all costs incurred by, or allocable to, the
state public assistance agency. except ex-
penditures for finanoial assistance, medical
contraotor payments, food stamps, and pay-
ments for services and goode provided di-
reotly to program recipients.

C. POLIOY

State publio assistance agenoies will de-
velop, document and implement, and the
Federal Government will review, negotiate,
and approve, public aaststance cost alloca-
tion plans in accordance with Subpart E of 45
OFR Parb 95. The plan wID inolude all pro-
grams administered by the state publio as-
sistance agenoy. Where a letter of approval
or disapproval is transmitted to a sta.te pub-
lic assistance agenoy in accordance with
Subpart E, the letter will· a.pply to all Fed-
eral agencies and programs. The remaining
seotions of this Appendix (exoept for the re-
quirement for oertification) summarize the
provisions of Subpart E of 45 OFRPart 95.

D. SUBMIBSION, DOCUMENTATION, AND AP-
PROVAL OF PUBLIO ASSISTANOE COST ALLO-
CATIONPLANa

1. State public assistance agencies are re-
quired to promptly submit amendments to
the cost auooataon plan to HIlS for review
and approval.
2. Under the coordination process outlined

in section E, Review of Implementation of
Approved Plans, affected Federal agencies
wUl review all new plans and plan amend-
ments and provide comments, as appro-
priate, to HIlS. The effeotive dats of the plan
or plan amendment will be the first day of
the oalendar quarter following the event
that required the amendment, unless an-
other date is speoifioally approved by HIlS.
HIlS, as the oognizant agency for indirect
costs aoting on behalf of all affeoted Federal
agencies, will, as necessarv, conduct nesotaa-
tions with the state public assistance agency
and will inform the state agency of the ac-
tion taken on the plan or plan amendment.
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E. REVIEwOF IMPLEMENTATION OF APPROVED
PLANS

1. Since publ1c asstatance cost allocation
plana are of a narrative nature, the review
during the plan approval process consists of
evaluating tbe appropriateness of the pro-
posed groupings of costs (cost centers) and
the related allocation bases. As suoh, the
Federal Government needs some assurance
that tbe coat allooatlon plan has been imple-
mented as approved. Thi8 is a.coomplisbed by
reviews by the Federal awarding agenoies,
single audits, or audits conductsd by the the
cognizant agenoy for indirect oosts.
2. Where inappropriate oharges affeoting

more than one Federal awarding agency are
Identified. the cognizant HHS cost negotia-
tion office will be advlBed and will take the
lead In resolving the 188ue(8) as provided for
in Subpart E or 46 CFR Part 95. .
3. If a diapute arises in the negotiation of

a plan or from a disallowance involving two
or more Federal awarding agencies, the dlB-
pute must be resolved in accordance with the
appeals procedures set out in 46 OFR Pal't 16.
Disputes involving only one Federal award-
ing agenoy will be resolved in accordance
with the Federal awarding agency's appeal
process.
4. To the extent that problems are encoun-

tered a.mong the Federal awarding agenoies
or governmental units in connection with
the negotiation and approval process, the Of-
fice of Management and Budget will lend as-
sistanoe, as required, to resolve such prob-
lems in a timely manner.

F. UNALLOWABLE OOSTS

Claims developed under approved cost allo-
cation plans will be based on allowable costs
as identified in this Part. Where unallowable
costs have been claimed and reimbursed,
they will be refunded to the program that re-
imbursed the unallowable cost using one of
the following methode: (a) a cash refund, (b)
offset to a subsequent claim, or (0) credits to
the amounts charged to individual Federal
awards. Cash refunds, offsets, and credits
may include at the option of the cognizant
agency for indireot cost, earned or imputed
interest from the date of expenditure and de-
linquent debt interest, if applioable, charge-
able in aocordance with applicable cognizant
agency for indireot cost claims oollection
regulations,

APPENDIX vn TO PART 200-STATES AND
LOOAL GoVERNMENT AND INDIAN
TRIBE INDIRECT OOSTPROPOSALS

A. GENERAL
1. Indireot costs are those that have been

Incurred for oommon or joint purposes.
These oosts benefit more than one cost ob-
jeotive and cannot be readily identified with
a particular final cost objective without ef-

PI, 200, App. VII

fort disproportionate to the results achieved.
After dlreot costs have been determined and
assigned directly to Federal awards and
other activities as appropriate, indirect costs
are those remaining to be allocated to bene-
fitted cost objectives, A cost may not be al-
located to a Federal award as an indireot
cost if any other cost incurred for· the same
purpose, in like otrcnmetences, hae been as-
signed to a Fedllral award P.6 a direct cost.
2. Indirect coste include (a) the indlreot

oosts originating in each department or
agenoy of the governmental unit carrying
out Federal awards and (b) the coats of cen-
trll-l governmental services distributed
through the central service cost allocatdon
plan (as described in Appendix V to Part
200-StatefLocal Government and Indian
Tribe-Wide Central Service Cost Allocation
Plans) and not otherwise treated as direot
coats, .
3.. lndirect costa are normally charged to

Federal awards by tbe use of an indirect cost
rate. A separate indireot cost rate(s) is usu-
ally neoessary for eaoh department or agen-
cy of the governmental unit olaiming indi-
rect costs under Federal awards. Guidelines
and illustrations of indirect cost proposals
are provided 1n a broohure published by tbe
Department of Health and Human Services
entitled "A Guide [OT States and Local Govern-
ment Agencies: Cost Principles ana Procedures
[OT Establishing Cost Allocation Plans and Indl-
reot Cost Rates for Grants and Contracts with
the Federal Government." A copy of this bro-
enure may be obtained from the HHS Cost
Allocation servioes or at their Web site Il-t
https:llrates.psc.gov.
4. Because of the diverse characteristios

and accounting praottces of governmental
units, the types of costs which mll-Ybe ctaset-
fled as indirect costs cannot be speoified in
Il-llsituations. However, typical examples of
indlreot costs may include certain statel
looal-wide oentral service costs, gllneral ad-
ministration, of the non-Federal entity ac-
counting and personnel services performed
within the non-Pederal entity, depreola tion
on buUdinga and equipment, the costs Of op-
erating and maintaining faollitles.
6. This Appsndlx does not apply to state

public asslstanoe agenoies. These agencies
should rerer instead to Appendix VI to Part
200-Public Assistance Oost Allocll-tion
Plans.

B. DjjlFINITlONS
1. Base means the accumulated direct costs

(normally either total direot salardea and
wages or total direct coste exclusive of any
extraordinary or distorting expenditures)
used to distribute indireot costs to indi-
vidual Federal awards. The direct coat base
selected should result, in each Federal award
bearing a fair share of the indirect costs in
reasonable relation to the benefits received
from tbe oosts.
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2. Base period for the altocatdon of indireot
costs is the period In whioh such costs are in-
curred and aconmulatad for allocation to ac-
tivities performed in that period. '!'be base
period normally should ootnctde with the
governmental unit'a fiscal year, but In any
event, must be 60 selected as to avotd Inequt-
ties in the allocation of costs.
3. Cogniaant agency for indirect costs means

the Federal agenoy responsible for reviewing
and approving the governmental unit's indio
rect cost ratets) on the behalf of the Federal
Government. '!'be cognizant agency for indio
rect costs a.esignment Is described in Appen·
dix V, section F, Negotiation and Approval
of Oentral Service Plans.
4. Final rate means an Indlreot cost rate ap·

pl1cable to a specified past period which is
baaed on the actual allowable costs of the pe·
rrod, A final audited rate is not subject to
adjustment.
6. Fixed rate means an indirect cost rate

which has the eame oharaoterlstlcs as a pre-
determined rate, except that the difference
between the estimated costs and the actual,
allowable costs of the period covered by the
rate Is carried forward as an adjustment to
the rate computation of a subsequent period.

6. Indirect cost pool is the accumulated
costs that jointly benefit two or more pro-
grams or other oost objectives.

7. tnairect cost rate is a device for deter·
mining In a reasonable manner the proper-
tion of indirect costs eaoh program should
bear. It is the ratdo (expressed as a percent-
age) Of the indirect costs to a direot cost
base.
8. indirect oosl rate proposal means the doc-

umentation prepared by a governmental unit
or subdivision thereof to Bubstantiate its re-
quest ior the estab11shment of an indireot
cost rate.
9. Predetermined rate means an indirect cost

rate, appllcable to a specified ourrent or fu-
ture period, usually the governmental unit's
fiscal year. '!'bis rate is based on an estimate
of the costs to be incurred during the period.
Except under very unusuat oircumstances, II
predetermined rate is not subject to adjust-
ment. (Because of legal constraints, pre-
determined rates are not perm! tted for Fed-
eral contraots; they may, however, be used
for grants or oooperatlve agreements.) Pre-
determined rates may not be used by govern-
mental units that have not submitted and
negotiated the rate with the cognizant asen-
cy for indirect costs. In view of the potential
a.dvantages offered by this procedure, nego-
tiation of predetermined rates for Indlreot
costs for a period of two to four years should
be the norm in those situations where the
cost experienoe and other pertinent facts
available are deemed suffioient to enable the
parties involved to reach an informed judg·
ment as to the probable level of indirect
coste during the ensuing a.coounting periods.

2 CFR Ch. II (1-1-15 Edition)

10. Promstotuu rate means a temporary indio
rect cost rate appllcable to a specified period
which is used for funding, interim retmburse-
ment, and reporting Indirect costs on Fed·
eral awards pending the establishment of a
"final" rate for that period.

O. ALLOOATION OF lNDmECT OOSTS AND
DETERMlliATION OF lNDmEOT OOST RATES

1. General

a. Where a governmental unit's depltrt-
ment or agenoy haa only one maier funotion,
or where all its major mnctaone benefit from
the indirect oosts to approximately the same
degree, the allooatdon of indirect costs and
the oomputation of an indirect cost rate may
be aconmpltshed through simplified ailooa-
non procedures as desoribed in subsectdon 2.
b. Where 0. governmental nnlt's deparb-

ment or agency has several major functions
which benefit from its indireot oosts in ve:ry-
ing degrees, the allocation of indirect coste
may require tbe aceumulatdon of such costs
into separate cost groupings which then are
allocated Indlviduo.lly to benefitted funo-
tions by means of -0. base which best, meas-
ures the relative degree of benefit. '!'be indi-
rect costs allocated to each funotion are
tben distributed to Individual Federal
awards and other aotlvitles Included In that
function by means of an indirect cost rate(s).
c. Speoifio methods for 8.l1ooo.tingIndirect

costs and oomputing Indireot cost rates
along with the oonditlons under whioh each
method should be used are desoribed in sub-
sections 2, 3 and 4.

2. Simplified Method

a. Where a non-Federal entity'S major
funotions benefit from its indirect costs to
o.pproxlmately the same degree, the alloca-
tion of indirect coats may be accomplished
by (1) olassifying the non·Federal entity's
total costa for the base psriod as either di-
reot or Indireot, and (2) dividing the total a.l-
lowable indirect oosts (not of applicable
credits) by an equitable d1etribution base.
The result of this process is an indirect oost
rate whloh is used to distribute indirect
costs to individual Federal awards. '!'be rate
shoUld be expressed as the percentage which
the total amount of allowable Indirect costa
bears to the base selected. This method
&bould also be used where a governmental
unit's department or agency has only one
major funotion enoompassing a number of m-
dividual projeats or activities. and may be
used where the level of Federal awards to
that department or agency is relatively
small.
b. Both the direct costs and the Indirect

COBtsmust exolude oapital expenditures and
unallowable costs. However, unallowable
costs must be included In the direct costs if
they represent activities to which Indirect
ooats are properly allocable.
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0, The distribution base may be (1) total di-

rect costs (exoludlng capital expenditures
and other distorting items, such as pass-
through funds, subcontracts in excess of
$25,000, partioipant support costs, eto.), (2)
direct salaries and wages, or (3) another base
whioh results in an equitable distribution.

3, Multiple Allocation Base Method

a, Where a non-Federal entity's Indirect
costs benefit its major functIons in Varying
degreee, euch coste must .be accumulated
Into separate cost groupings. Eaoh grouping
must then be allocated individually to bene-
fitted funotions by means of a base which
best measures the relattve benefits.

b. The cost groupings should be established
so as to permit the allocation of each group-
ing on the basis of benefits provided to the
major fUIlotions, Eaoh grouping should con-
stitute a pool of expenses that are of like
oharaoter in terms Ofthe runcnons they ben-
efit and in terms of the allooation base
whioh best measures the relative benefits
provided to each funotion. The number of
separate groupings should be held within
praotdcal limits, taking into ooneideration
the materiality of the amounts involved and
the degree of preoision needed.

o. Actual oonditlone must be taken into ao-
count in aeleoting the base to be used In allo-
cating the expenses in aach grouping to ben-
efitted funotions. When IW allooation can be
made by assignment of a coat grouping dt-
reotly to the funotion benefitted, the anoca-
tion must be made in that manner. When the
expenses in a grouping are more general in
nature, the allocatdon should be made
through the use of a seleoted base whloh pro-
duces results that are equitable to both the
Federal Q{)vernment IUld the governmental
unit. In general, any coat element or related
faotor assoolated with the governmental
unit's activities 16 potentially adaptable for
use as an allocation base provided that: (1) it
can readily be expressed In terms of dollars
or other quantitative measures (total direct
coats, direct salaries IUld wages, staff hours
applied, square feet used, hours of usage,
number of doouments proceaeed, population
served, and the like), and (2) it is common to
the benefitted funotions during the base pe-
riod.

d. Ex()ept where a special indireot cost
rate(s) 1s required In aooordance with para-
graph (0)(4) of this Appendix, the separate
groupings of indirect costs allooated to each
major funotion must be aggregated and
treated as a common pool for that funotion.
The oosts In the oornmon pool must then be
distributed to individual Federal awards in-
cluded in that funotion by use of a single in-
direot OOBtrate.

e, The distribution base used in oomputlng
the indirect oost rate for each funotion may
be (1) total direct OOBts(excluding oapltal ex-
penditures and other distorting items such
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as pass-through funds, subawards in excess of
$26,000, partioipant support coste, eto.), (2)
direct salaries and wages, or (3) another base
whioh results in an equitable distribution.
.Anindireot cost rate should be developed for
each separate indirect cost pool developed.
Tbe rate in eaoh oase should be stated as the
percentage relationship between the par-
tioular indireot cost, pool and the distribu-
tion base identified with that pool.

4. SpeClallndirect Cost Rates

a. In some instanoes, a single indlreot cost
rate for all aotivities of a non-Federal entity
or for each major function of the agenoy may
not be appropriate. It may not take into 1'10-
count those different tactors whloh may sub-
stantially affeot the mdtrect costs applicable
to a particular program or group of pro-
grams, The factol'll may Include the phYSloal
location of the work, the level of a.dminlstra-
tdve support required, the nature of the fa-
oilities or other resources employed, the or-
ganizational arrangements used, or any com-
bination thereof. When a particular Federal
award is carried out in an environment
which apP,ears to generate a significantly
different level of indirect coste, provisions
should be made for a separate indireot cost
pool applicable to that Federal award. The
separate indireot (lost pool should be devel-
oped during the course of the regular anooa-
tlon process, and the separate Indirect cost
rate resulting therefrcim should be used, pro-
vided thl>t: (1) The rate differs Significantly
from the rate whioh would have been devel-
oped under paragraphs (0)(2) and (0)(3) Of
thlB Appendix, and (2) the Federal award to
whioh the rate would apply is material In
amount.

b. Where Federal statutes resmcu the re-
imbursement of certain indireot costs, it
may be neoeesary to develop a speoial rate
for the affected Federal award. Where a "re-
strioted rate" Is required, the same proce-
dure for developing a non-restrioted rate will
be used exoept for the additional step of the
ellmination from the indirect oost pool those
costa for whioh the law prohibIts reimburse-
ment.

D. SUBMISSION AND DOCUMENTATION OF
POOPOSALa

1. Submission of Indirect Cost Rate Proposals

a, All departments or agenoles of the gov-
ernmental unlt desiring to olaim indirect
oosts under Federal awards must prepare an
indirect cost rate proposal and related docu-
mentation to support those costs. The pro-
posal and related documentation muet be re-
tained for audit In accordance with tbe
records retention requirements oontained in
§200.833Retention Requirements for Records.

b. A govermnental department or agency
unit that receives more than $35 million In
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direct Federal funding must submit Its Indi-
rect cost rate proposal to its cogniza.nt agen-
cy for Indlrect costs. Other governmental de-
partment or agency must develop an indirect
cost proposal in accordance with the require-
ments of tbis Part and maintain the proposal
and related supporting documentation for
audit. Tbese governmental departments or
agencies are not required to submit their
proposals unless they are specifically re-
quested to do so by the cognizant agency for
Indirect costs. Where a non-Federal entity
only receives funds BS a subreclptent, the
pass-througb entity will be responsible for
negotiating and/or monitoring the subrectpi-
ent's indireot coste.

c. Each Indian tribal government desiring
reimbursement of indirect coste must submit
ite indirect cost proposal to the Department
of the Interior (its cogniza.nt agency for Indi-
rect coste).

d. Indirect cost proposals must be devel-
oped (and, when required, submitted) within
six months after the close of the govern-
mental unit's fiscal year, unless an exception
is approved by the oogniZa.nt agenoy for indi-
reot oosts. If the proposed central service
cost allooation plan for the same period has
not been approved by that time, the indireot
cost proposal may be prepared inoludlng an
amount for central services that is based on
the latest federally-approved centra.l service
cost allocation plan. The differenoe between
these oentral service amounts and tbe
amounts ultimately approved will be com-
pensated for by an adjustment in a subse-
quent period.

2. Documentation of l'roposals
Tbe following must be included witb each

indirect oost proposal:
a. The rates proposed, including subsidiary

work Bheets and other relevant data, crOBB
referenoed and reoonoiled to the finanoial
data noted in aubsectdon b. .Allooated central
service oosts will be supported by the sum-
mary table included In the approved centra.l
service cost allocation plan. Th1B summary
table is not required to be submitted with
the Indirect oost proposal if the oentral serv-
Ice cost allocation plan for the same fisoal
year ball been approved by the cognizanb
agenoy ror indireot coste and is available to
the funding agenoy.

b. A OOpy of tbe financial data (finanoial
statements, comprehenstve annual finanoial
report. exeoutive budgeta, accounting re-
ports, eto.) upon whioh the rate is based. Ad-
juatments resulting from the use of
unaudited data w1l1be recognized, where ap-
propriate. by the Federal cognizant, agency
for Indirect costs In a subsequent proposal.

c. Tbe approximate amount of direct base
costs Incurred under Federal awards. These
oosts should be broken out between salaries
and wages and other direct oosts,

2 CFR Ch. II (H-15 Edition)

d. A ohart Bhowlng the organizational
structure of the agency during the period for
whioh the proposal applies, along with a
funotional statement(e) noting the duties
and/or' reaponeibilitles of Il.llunite that com-
prise the agency. (Onoe th1e is submitted,
only revisions need be submitted with subse-
quent proposals.)

3. Required certification.
Each Indireot cost rate proposal must be

aooompanied by a. oertifioatlon In the fol-
lowing form:

CERTIFIOATE OF INDIRECT COSTS

This is to certify that I have reviewed the
indireot oosb rate proposal submitted here-
with and to the best of my knowledge and
belief:

(1) .All costs included In this proposal [iden-
tify date] to eatabl1eh billing or final indi-
reot costs ratea for [identify period covered
by rate] are allowable in accordance with the
requiremente of the Pedsral award(s) to
whioh they apply and the provisions of this
Part. Unallowable coste have been adjusted
for In allocating costs aa indicated in the in-
direct cost, proposal

(2) All coste included in this proposal are
properly allocable to :rederal awards on the
basis of a benencie) or caueal relatlonsbip
between the expenees incurred and the agree-
ments to whioh they are allocated in accord-
ance with appllcable requirements. Further,
the same costs that have been treated as in-
direct coste have not been claimed as direot
costs. Similar types of costa have been ac-
oounted for consistently and the Federal
Government will be notified of any account-
ing cnanges that would affeot the predeter-
mined rate.
I declare that tbe foregoing' is true and cor-

reot.
Governmental Unit:
Signature:
Name of Offioial:
Title:
Date of Execution:

E. NEGOTIATION AND ApPROVAL OF RATES.

1. Indirect cost rates w1ll be reviewed. ne-
gotiated. and approved by the oogmzant
agency on a timely basis. Onoe a rate has
been agreed upon, it will be aooepted and
used by all Federal agencies unless prohib-
ited or limited by statute. Where a Federal
awarding agency has reason to believe that
special operating faotors affecting its Fed-
eral awards necesettate special Indirect oost
rates, the funding agency will, priOl' to the
time the rates are negotiated. notify the cog-
nizant agenoy for indireot costs.

2. The use of predetermIned rates. if al-
lowed. Is encouraged where the oogmzant
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agenoy for indirect coste has reasonable 8.8-
suranee based on past experience and rell-
able projection of the non-Federal entity'a
coats, that the rate is not likely to exceed a
rate based on actual coste. Long-term agree-
ments ntl11zing preileterm1ned rates extend-
ing over two or more years are encouraged,
where appropriate.
3. The results of each negotiation must be

formalized in a written agreement between
the oognizant agenoy for indll'ect costs and
the governmental unit. This agreement will
be subfeot to re-opening if the agreement is
subsequentlY found to violate a statute, or
the tnrormatlon upon which the plan was ne-
gotiated is later found to be ma.terially in-
complete or, Inaocurate. The agreed upon
rates must be made available to all Federal
agenoles for thell' use.
4. Refunds must be made if proposal/! are

later found to have inoluded coste that (a)
are unallowable (I) as Ilpeoified by law or reg-
ulation, (11) as identified in §200.420 Consider-
ations for seleoted items of cost, of this Part,
or (ill) by the terms and oonditione of Fed-
eral awards, or (b) are unallowable because
the~' are olearly not allocable to Federal
awards. These adjustments or refunds will be
made regardless of the type of rate nego-
tia.ted (predetermined, flna.l. fixed, or provi-
sional).

F. OTHERPOLIOIES

1. Fringe BenefiiRate«
If overall fringe benefit rates are not ap-

proved for the governmental unit as part of
the oentral asrvtce cost allooation plan,
these rates wlll be reviewed. negotdated and
approved for indivi<1ual reoipient agenotes
during the Indirect cost negotiation process.
In these cases, a proposed fringe benefit rate
computation should acoompany the indirect
cost proposal. If fringe benefit rates are not
used at the recipient agencY,level (t.e .• the
agenoy specifically identifies fringe benefit
costs to individual employees), the govern-
mental unit should eo a.dvise the cognizant
agency for Indirect costs.

2. Billed Services Provided by the Recipient
Agency

In some cases. governmental departments
or agenoies (oomponents of the govern-
mental unit) provide and bill for services
stmilar to those covered by oentral service
oost allocation plans te.s., computer een-
tel's). Where thie occurs, the governmental
departments or agencies (components of the
governmental unit)should be guided by the
requirements In Appendix V relating to the
development of billing rates and dooumenta-
tion requirements, and should advise the
eogntzant agency for indirect oosts of any
billed services. Reviews of these types of
servioes (inoluding reviews of costinglbilling
methodology, profits or losses, eto.) will be

PI. 200, App. VIII

made on a caee-bv-oase basis 8./l warranted by
the ctroumetancea involved.

3. Indirect cost AI/oeat/om Not' Using Rates

In certain Bituatlons, governmental de-
partments or ageneies (oomponents of the
governmental unit), because of tbe nature of
their Federal awards. may be required to de-
velop a cost allocation plan that distributes
indirect (and, in some cases. dll'eot) costs to
the speoifio funding eources, In these oases, a
narratd ve cost ll.llocation methodology
should be developeil, documented, main-
tained for audit, or submitted, as appro-
priate. to the oognizant agenoy for indll'eot
coats for review, negotiation, and approval.

4. Appeals

If a dispute arises In a negotiation of an in-
direot cost rate (or other rate) between the
oognizant agenoy for indireot oosts and the
governmental unit, the dispute must be re-
solved in accordance with tbe appeals proce-
dures of tbe oogmzant agency for indirect
costs.

5. Collection 0/ Unallowable Oosts and
Erroneous Payments

Costs speoifioally identified as Unallowable
and charged to Federal awards either di-
reotly or indireotly will be refunded (Inolnd-
Jng interest chargeable in accordance with
applioable Federal cogmzant agenoy for indi-
reot coats resulattons).

6. OMB Assistance

To the extent that problems are sncoun-
tered among the Federal agenoies or govern-
mental units in connection wltb the negotia-
tion and approval process, OMB will lend as-
slste.npe, as required, to resolve such prob-
lems in a timely manner.
[76 FR 78608,Dec. 26, 2013. as amended at 79
FR 75B89, Deo. 19, 2014)

ApPENDIX VlII TO PART 20l}-NONPROFIT
ORGANIZATIONS EXEMPTED FROM
SUBPART E-OOST PRINOIPLES OF
PART 200

1. Advance Technology Institute (ATI),
dharleston, Soutb Carolina

2. Aerospace Corpore.tion. EI Segundo,Cali-
fornia

3. American Inlltltutea of Researoh (Am).
Washington, DC

4. Argonne Na.tlonal Laboratory. Chioago. Tl-
linois

b. Atomio Casualty commtsston, Wash-
ington, DO

6. Battelle Memorial Institute,
Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory. Upton,
New York
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8. Charles Stark Draper Laboratory, Inoor-
porated, Oambridge, Massachusetts

9. ONACorporation (ONAO).Alexandria, vir-
ginia

10. Environmental Institute of Michigan,
Ann Arbor, Miohigan

Il. Georgia Institute of Technology/Georgia
Tech APplied Research Oorporation/Geor-
gia Tech Research Institute, Atlanta,
Georgia

12. HanfOrd Environmental Health Founda-
tion. Richland, Wnahington

13.ill Research Institute, Chicago, Illtnota
14. Institute of Gas Teohnology, Chioago, n-
11nois

15. Institute for Defense Analysis, Alexan-
dria, Virginia

16. LMI, MoLean, Virginia
17. Mitre oorporatdon, Bedford, Massacbu-
setts

18. Noblts, Ino., Falla Ohuroh, Virginia
19. National Radiological Astronomy Observ-
atory, Green Bank, Weat Virginia

20. National Renewable Energy Laboratory,
Golden, Colorado

21. Oak Ridge Assooiated Universities. Oak
Ridge, Tennessee

22. Rand Oorporation, Santa Monica, Cali-
fornia

23. Researoh Triangle Institute, Researoh
Triangle Park, North osrouna

24. Rive1'llide Researoh Institute, New York,
NeWYork

25. South Oarolina Researoh Authority
(SORA), Oharleston, South Oarcfina

26. Southern Researcb Institute, Bir-
mingham, Alabama

27. Southwest Researoh Institute, San Anto-
nio, TexJl.ll

28. SRI International, Menlo Park, Oalifornia
29. Syracuse Researoh Oorporation, Syra-

OUS8, NewYork

2 CFR Ch. II (1-1-15 Edition)

90.Unive1'llities Research Association. Ineor-
porated (National Acceleration Lab), Ar-
gonne, nunoie

31.Urban Institute, Wasblngton DO
32. Non-profit msurance compsntes, such as
Blue Cross and Blue Shield Organizations

33. Other non-profit oraantzationa as nego-
tiated with Federal awarding agenoies

APPENDIX IX TO PART 200-Ho8PlTAL
OOST PRINCIPLES

Based on initial feedback, OMBproposes to
establish a review prooess to consider ex1Bt-
ing hospital cost determine how best to up-
date and align them with this Part. Until
such time as revised guidance is proposed
and implemented for hospitals, the exilltinll'
prJnoiples located at 46 CFR Part 75 Appen-
dix E, entitled "Principles for Determining
Oost Applicable to Researoh and Develop-
ment Under Grants and Oontraots with Hos-
pitalS, II remain in effect.

[78 FR 78608. Dec. 26, 2013.as amended at 79
FR 75889, Dec. 19, 2014]

APPENDIX X TOPART 200-DATA
OOLLECTIONFORM (FORM SF-SAC)

The Data Collection Form SF-SAO ill
avallable on the FAG Web site.

ApPENDIX XI TO PART 200-COMPLlANCE
SUPPLEMEN'l1

The compliance supplement Is available on
the OMB Web site: (e.g. for 2018bere http://
www.whitehouse.gov/omb/circulars/)

PARTS 201-299 [RESERVED]
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2525 GRANDAVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF L NG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Ciinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement") is made and
entered as of \}U\\A \~ , 20~ by and between
IAnikd~1-~~' Vt.\(vct~s\V\ltlttti'tU . I a &'II~n)lV\ lMVl ?\'))'nt
[corporation, paFtnersl lip, dba] , whose business address is
1..00\ ~vH t\Ve,v\lMl

j
lfJ~1\?U1cl-\ I ,Otli(1rv\ltl '1'V~IO
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Business Associate Agreement
Page 2

2. OBLIGATIONS AND ACTIVITIES OF BUSINESSASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered ~ntity of any use or disclosure of protected health
information by Business Associate not permittedby this Agreement,
any security incident. involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the BusinessAssociate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

ATTACHMENT ..•..••..•===--l
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Business Associate Agreement
Page 3

protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

f. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to' whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability, of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Protected Health Information. Business Associate

AD ACHMENT J: __.
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Business Associate Agreement
Page 4

agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

i. Internal Practices. Business Associate agrees to make Internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

j~ Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited 10 45 CFR § 164.528, and the HITECHAct.

3. PERMITIED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the

ATIACHMENT ~ .
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Business Associate Agreement
Page 5

business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(1)(8).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.5020)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes.
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this special.restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPM and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's' use or disclosure of protected health
information. .

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

8 --l·- A11ACHMENT ..~- ...••.•.....
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Business Associate Agreement
Page 6

and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

[
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Business Associate Agreement
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other' laws, relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents ~re named
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations 'and
the HITECH Act.

10. LAW. 'This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11i ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanqing between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,

ATTACHMENT ..•. o.k .
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
rnisrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party, shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: .Director, Health
pepartment. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

17. CONTINUATION. Termihation or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.

--r--l~ATTACHMENT •..•..............
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

UYli-k4 ~.lg.\.t-s VL{{rgM \nl-l1111-1\16
(Name of Business Associate)

a tA\ ifon\1' t\ \ttl) tip Y\),~~

(corporation, ~"' ••~

By ',&h~
Title:_~j;t(~~. Dlce:clDc

/1
By ~(~

Title: Wt/0\) ~. t») r-tLJOf'

_~f5_t-L-~_'20JlL

__ ~_/3_,20Jh

CITY OF LONG BEACH, a municipal
corporation

By EXECUTED PURSUANT
_........:.---=. =- OTION 301 OF

City Manager or designeEtHE CITY CHARTEr..

"City" Assistant City Manager

~

The~egOing Agreement Is hereby approved as to form this 1& day of

,20 .
, CHARLES PARKIN, City Attorney
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2525 GRAND AVENUE • LONG BEACH. CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

N
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

2. The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

3. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier
covered transaction," "participant," "person," "primary covered transaction,"
"principal," "proposal," and "voluntarily excluded," as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

4, The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions,

6. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous, A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7, Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

AIT ACHMENT •••••••t..._....
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CERTIFICATION REGARDING DEBARMENT
Page 2

clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, lf a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency,

2, Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: CAQw1'l,..\;\tI\0012\50CO Contract Agency:. \A\li\U\ ~·k\f,sVeJ(rfiM IV\\-t\A.nvU

uthorized Representative: •.Been dOl']]1CelA .1-4- &eLvWe. '1>\ rector
s sIlt

Date
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 670-4000 • FAX: (562) 570-4049

I
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the.
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement;
and any extension, continuation, renewal, amendment or modification of said
documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying" in accordance with its instructions.
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subjectto a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

Agreement Number: CAOi£'2.tWjOcCe\S09 Contract Agency: U~\.\u\.:'S.\ty\(,"j Ve·\w{~ \I1Hit{'hVV

f Authorized Representative:--JS(endv'l '1hreO~1-'r f'X'CCuhv-e D,'ft'C'/vr

<;r/3/1-l
Date
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