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ASSIGNMENT OF GROUND LEASE, ACCEPTANCE OF ASSIGNMENT 

AND ASSUMPTION OF GROUND LEASE AND CONSENT TO 
ASSIGNMENT AND ASSUMPTION OF GROUND LEASE 

THIS ASSIGNMENT OF GROUND LEASE, ACCEPTANCE OF ASSIGNMENT AND 
ASSUMPTION OF GROUND LEASE AND CONSENT TO ASSIGNMENT AND 
ASSUMPTION OF GROUND LEASE (“Assignment”) is made as of October 55f:2005, by 
and among LONG BEACH GROUP, JNC., a California corporation (“Seller”), LBH LAND 
HOLDING COMPANY, LLC, a California limited liability company (“Buyer”) and the CITY 
OF LONG BEACH (“Ground Lessor”). 

RECITALS 

WHEREAS, Seller is the lessee (directly and/or mesne assignments) under the ground lease with 
Ground Lessor (the “Ground Lease”), as more particularly described in Exhibit “A” attached 
hereto, pursuant to which Seller leased certain real property from Ground Lessor more 
particularly described in Exhibit “B” attached hereto (the “Property”). 

WHEREAS, Seller and Buyer (by assignment) are parties to that certain Purchase Agreement 
dated effective March 30, 2005, for the purchase and sale of Seller’s interest in the facility 
known as 600 Queensway Drive, City of Long Beach, County of Los Angeles, State of 
California (as amended on the Purchase Agreement”), pursuant to which Seller has agreed to 
convey to Buyer, among other things, all of its right, title and interest in and to the Ground Lease 
and the improvements located on the Property. 

WHEREAS, Seller desires to assign, transfer, sell convey, grant and deliver all of its right, title 
and interest as lessee in and to the Ground Lease to Buyer in connection with the purchase and 
sale of the Property, and Ground Lessor has agreed to consent to such assignment. 

NOW, THEREFORE, in consideration of the mutual covenants and upon the conditions 
contained herein, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Seller, Buyer and Ground Lessor hereby agrees as follows: 

1. Effective Date. The “Effective Date” is defined to be the date of recordation of this 
Assignment and the Deed (as defined in the Purchase Agreement) conveying title to the 
Property from Seller to Buyer in the office of the County Recorder of Los Angeles 
County, California. 

2. Assignment. Effective on the Effective Date, Seller hereby assigns, sells, transfers, 
grants, delivers and conveys to Buyer all of Seller’s right, title and interest as tenant in, to 
and under the Ground Lease. 

3 .  Acceptance. Upon the Effective Date, Buyer hereby accepts said assignment, sale, 
transfer and conveyance and accepts and acknowledges its primary responsibility to 
Ground Lessor to keep, perform and be bound by all terms, covenants, conditions and 
obligations which are required to be performed by the Seller under the Ground Lease 



4. 

5 .  

6. 

7. 

8. 

9. 

from and after the Effective Date. Buyer’s acceptance hereunder shall be irrespective of 
any future assignments or amendments to the Ground Lease, material or otherwise, so 
long as any amendments are joined in by Buyer or result from “arm’s-length” 
negotiation, arbitration or judgment as specified. Buyer understands and agrees that this 
liability with respect to the Ground Lease will continue unless and until the Ground Lease 
is terminated, or Buyer specifically released from further liability under the Ground 
Lease by Ground Lessor pursuant to the specific terms of a written release from liability 
signed by Ground Lessor and Buyer. 

Assumption. Upon the Effective Date, Buyer accepts the assignment, sale, transfer, 
grant, delivery and conveyance of the Ground Lease and assures and agrees to keep, 
perform, and be bound by all of the terms, covenants, conditions and obligations that are 
required to be performed by Seller under the Ground Lease from and after the Effective 
Date. 

Release. Ground Lessor hereby fully and completely releases and discharges Seller from 
any obligations under the Ground Lease arising from and after (but not prior to) the 
Effective Date. 

Modification. No modification, waiver, amendment, discharge or change of this 
Assignment shall be valid unless the same is in writing and signed by the party against 
which the enforcement of such modification, waiver, amendment, discharge or change is 
or may be sought. 

Successors and Assigns. This Assignment shall be binding upon and inure to the benefit 
of the parties hereto, their successors in interest and assigns. 

Governinn Law. This Assignment shall be governed by, and construed and enforced in 
accordance with, the laws of the State of California. 

Attornev’s Fees. Should any dispute occur between or among Seller, Buyer, andor 
Ground Lessor, with respect to this Assignment or any document executed in connection 
herewith, which results in litigation, the losing party or parties shall pay the prevailing 
party or parties their respective reasonable attorney’s fees and costs at trial and upon any 
appeal. 

10. Counterparts. This Assignment may be executed in one or more counterparts, each of 
which shall be deemed an original and all of which shall constitute one and the same 
Assignment. 

11. Consent. Ground Lessor hereby consents to this Assignment and each of the terms and 
conditions hereof. Nothing contained in this instrument shall be deemed or construed to 
be a waiver of any term, covenant, condition or provision contained in the Ground Lease 
nor authorize any other further assignment or sublease, except as specifically provided 
hereinabove, all rights of the Ground Lessor against each and every holder of the Ground 
Lease, past, present and future are hereby reserved. 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the date first 
above written. 

SELLER 

LONG BEACH GROUP, INC. 

BUYER 

GROUND LESSOR 

APPROVED AS TO FORM CITY OF LONG BEACH 
A municipal corporation 

By- 
City Manager 

* 

BY 

[Execution Page] 
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GENERAL ACKNOWLEDGMENT 

STATE OF CALlFORlNA 1 

COUNTY OF LOS ANGLES } ss. 

On 5 O 4  , 2 0 0 2  beforeme, Tfmw A rYANtmub , a  

Notary Public, personally appeared t i c i i t  RY 5iM lFd6 

proved to me on the basis of satisfactory evidencpo be the 

persona whose name@@&UYsubscribed to the within instrument and acknowledged to me that 

signaturem on the instrument the person#, or the entity upon behalf of which the personaacted, 
executed the instrument. WITNESS my hand and official seal. 

executed the same in -authorized capaci tyw,  an that b y M & U W t P  

4 
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GENERAL ACKNOWLEDGMENT 

STATE OF CALIFORINA I 

COUNTY OF LOS ANGLES } ss. 

Notary Public, personally appeared W L g A R A o  w 9 . 
-@proved to me on the basis of satisfactory evidencg to be the 

the within instrument and acknowledged to me that 
authorized capacity@&, an that b- 
the entity upon behalf of which the person@ acted, 

executed the instrument. WITNESS my hand and official seal. 

Signatur 

(NOTARY SEAL) v 

5 



GENERAL ACKNOWLEDGMENT 

STATE OF CALIFORINA 1 

COUNTY OF LOS ANGLES } ss. 

On &- / I  , 2 0 0 5  beforeme, Lld&f e. 
Notary Public, personally appeared 

, a  

N/l/-u- - -. 

personally known to me (~ ) to be the 

perso@ whose namep- subscribed to the within instrument and acknowledged to me that 
@ 3 4 e f h e y  executed t e same i n e i r  authorized capacitypc4, an that b @ M i r  

~%%%!e instrument. WITNESS my hand and official seal. 
on the instrument the person@, or the entity upon behalf of which the persot@facted, 

Signature 

(NOTARY SEAL) 

6 



EXHIBIT A 

Description of Ground Lease 

[GROUND LEASE ATTACHED] 

, . . ... . I  
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TEiIS LEASE is made and en te red  i n t o  as of t h e  Y f L  day cf 
, 1987, pursuant  to Ordinance N o .  H D - ) 4 q g  adopt-d by 

the Bozrd of Harbor Commissioners of the City of Long Beach a t  i t s  

, 1987, by and between t h e  CITY O F  LONG rneetinq of Ape/L w d  

BEACH, a municipal  co rpora t ion ,  a c t i n g  by and through i t s  Board of 

Harbor Commissioners ("Landlord")  and QUIET CANNON LONG BEACP, 

I N C . ,  a C a l i f o r n i a  co rpora t ion  ( " T e n a n t "  ) . 

I 
m/t y 

/ 

ARTICLE I 

R e c i t a l s  
* .  

1.1 Pre l iminary  Statement:  Landlord is t h e  owner of c e r t a i n  

ticie and submerged lands s i t u a t e d  i p  t h e  Harbor Dis t r ic t  of the 

z i t y  of Long Beach, C a l i f o r n i a ,  havi,.g acquired t i t l e  t h e r e t o  pur- 

suant  t o  s t a t u t o r y  g r a n t s  from the S t a t e  of C a l i f o r n i a ;  Chapter 

576, S t a t u t e s  of 1911; Chapter 102 ,  S t a t u t e s  of 1925; and r h a p t e r  

158, S t a t u t e s  of 1935. Sa id  t i d e  and submerged lands a r e  held by 

Landlord s u b j e c t  t o  t h e  t r u s t s  and l i m i t a t i o n s  s e t  f o r t h  i n  said 

gran t ing  s t a t u t e s  and i n  Chapter 29, S t a t u t e s  of 1958, F i r s t  E x t r a -  

x d i n a r y  S e s s i o n ,  and Chapter 138, S t a t u t e s  of 1964, F i r s t  Extra- 

x d i n a r y  Sess ion .  

Landiord en te red  i n t o  a w r i t t e n  l e a s e  adtea  harch 9 ,  1972  

(Harbor Department Document N o .  HD-2224)  w i t h  Feinberg Development 

l o r p o r a t i o n ,  a C a l i f o r n i a  c o r p o r a t i o n ,  now known as The Feinberq-:: 

;roup, I n c . ,  pursuant  to Ordinance N o .  HD-944, adopted by t h e  Board 

n t  i t s  meeting of February 7, 1972 ,  f o r  t he  use of t h r e e  parcels 

2f l and  d e s c r i b e d  as P a r c e l s  I ,  11, and 111, and a water p a r c e l  

jescribed a s  P a r c e l  I V .  Sa id  l e a s e  has been amended by amendments 

- 

1 Document No. HD- 4 23 4 
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dated April 5, 1973, November 15, 1973, December 278 1974, October 

38 1975, December 30, 1976, July 24,  1981, January 17, 1985, and 

April 17, 1986. On November 3 ,  1972, The Feinberg Group, Inc . ,  as 

sublessor entered into a written sublease with Blazon  Corporation, 

a California corporation, now known as Quiet Cannon Long Beach, 

Inc., as sublessee. That Sublease was amended on October 1, 1974, 

July l, 1976, and December 1, 1976 (the sublease as amended is 

referred to herein as the "Sublease"). That Sublease was assigned 

by The Feinberg Group, Inc., to Queensway Development Partners on 

July 22, 1974. Queensway Development Partners assigned the Sub- 

lease to Queensway Development Partners 11 on October 31, 1984. On 

March 24, 1986, The Feinberg Group, Inc., and Queensway Development 

Partners I1 assigned a l l  of their right, t;tle and interest in and 

to the Sublease to Landlord. The parties i,ltend by this lease to 

amend and restate their resp2ctive rights and duties, and upon the 

tommencement date of the term of this lease (as defined in para- 

graph 2 . 2 ) ,  to terminate the Sublease subject to the provisions of 

?aragraph 11.14. 

1.2 Exhibits : 

Exhibit "A" Description of Premises 

Exhibit ** B ** Map of Premises 

E xh i b i t *I C '* Roadway Easement 

All of the above-described exhibits are attached to this 
- Lease and by this reference made a part hereof. 

<> ' 

ARTICLE I1 

Premises, Appurtenant Riahts, Term 

2.1 Premises: Landlord leases to Tenant and Tenant leases 

f r o m  Land lo rd  the real property located in the City of Lonq Beach, 

2 
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Los Angeles County, and m o r e  f u l l y  descr ibed  i n  E x h i b i t s  " A "  and 

"B"  ( " P r e m i s e s " )  s u b j e c t  t o  t h e  roadway easement desc r ibed  i n  

Exh ib i t  "C" and the  terms,  covenants  and c o n d i t i o n s  contained i n  

t h i s  l e a s e .  Tenant  s h a l l  n o t  i n t e r f e r e  with t h e  p u b l i c ' s  r i g h t  of 

i ng res s -eg res s  a long  s a i d  roadway easement. 

2 .2  - T e r m :  The t e r m  of t h i s  l e a s e  s h a l l  be for for ty-s ix  ( 4 6  

y e a r s  commencing on t h e  f i r s t  (1st)  day of t h e  month following t h e  

month i n  w h i c h  t h i s  lease is  executed by Landlord ("commencement 

d a t e " ) .  

ARTICLE I11 

R e n t  

3 . 1  Lease Y e a r :  The words "lease year'' as used. i n  t h i s  

lease s h a l l  mean the twelve ( 1 2 )  month per iod  cnr-encing July 1 and 

ending June 30. Any p o r t i o n  of the term which i s  less than a 

lease yea r  shall be deemed and called a " p a r t i a l  lease year" .  

- 

3.2 - Rent: Tenant  s h a l l  pay t o  Landlord rent i n  the form 

2f "base  r e n t "  and IDpercentage r e n t "  i n  t h e  amounts, manner and 

3 t  the  times set  f o r t h  i n  t h i s  A r t i c l e .  

3.2.1 B a s e  Rent: Sub jec t  t o  t h e  p r o v i s i o n s  of para- 

J raphs  3.2.7 and 3.2.8,  Tenant s h a l l  pay t o  Landlord each month 

1s b a s e  r e n t  the  sum of Two Thousand Three Hundred Sixty-two and'  

58/100 D o l l a r s  ($2 ,362 .58 ) .  

3.2.2 Payment of B a s e  Rent: The base r e n t  s h a l l  be pa id  

nonthly i n  advance on t h e  first day of each month commencing a s  e € -  
:he commencement date  (as def ined  i n  paragraph 2 . 2 ) .  

3.2.3 Percentage  Rent: S u b j e c t  t o  the p rov i s ions  of 

Jaragraph  3 .2 .7  and i n  a d d i t i o n  t o  t h e  base r e n t  and f o r  t h e  pur- 

3ose of p rov id ing  adequate  r e n t a l  t o  Landlord f o r  Tenan t ' s  use and 

3 
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occupancy of the Premises, Tenant shall pay, as percentage rent the 

amount, if any, by which the total of the products of the  percent- 

ages stated below and Tenant's gross receipts (as defined in 

paragraph 3.2.5) from the listed categories in each month exceeds 

t he  base rent for the same month. 

a.. 

b. 

13 

14 

l7 

l8 

l9 

20 

21 

Food, food products (excluding 3 1/28 
alcoholic beverages) served on 
the Premises and food, food 
products prepared on the Prem- 
ises and served off  the Prem- 
ises 

c. A l l  other income 10% 

3.2.4 Payment of Percentaue Rent: Tenant s h d l  pay the 

percentage rent to Landlord monthly on the date Tenant submits its 

monthly accounting statement in accordance with the provisions of 

paragraph 3.2.11. The percentage rent for the last month at the 

end of the term shall be paid within twenty (20) days from the 

expiration or termination date. 

3.2.5 Gross Receipts: The term "gross receipts" shall 

mean all income and proceeds of sales by Tenant of every kind, 

Packaged alcoholic and nonalco- 4 1/2% - 
holic beverages and all other 
alcoholic and nonalcoholic 
beverages sold and/or consumed 
on the Premises or catered off  
the Premises 

23 

24 

26 

27 

2S 

from businesses conducted in, on or from the Premises. The term 

"gross receipts" shall a l s o  include all income and proceeds of 

sales received by any sublessee, concessionaire, or licensee of 

Tenant and business interruption insurance proceeds. 

3 . 2 . 6  Exclusions From Gross Receipts: Notwithstand- 

ling anything to the contrary, the term "gross receipts" shall 

22//,hether in cash or on credit (whether collected or not) resulting 
-. 
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e x c l u d e  t h e  fo l lowing:  

a .  

b. 

C. 

d. 

All c r e d i t s  o r  refunds made t o  customers, 

g u e s t s ,  o r  p a t r o n s ,  the amount of which had 

p rev ious ly  been included i n  the gross  r e c e i p t s  

repor ted  and all sums or  c r e d i t s  received i n  

s e t t l e m e n t  of c la ims fo r  loss o r  damage t o  - 

merchandise. 

A l l  s a l e s  t a x e s ,  r e t a i l e r s '  e x c i s e  t axes ,  

g ross  r e c e i p t s  t a x e s ,  t r a n s a c t i o n  t a x e s ,  hotel 

or room t a x e s ,  C a l i f o r n i a  and Long Beach sales 

t a x e s ,  and o t h e r  s i m i l a r  t a x e s  o r  u s e  t ax  

imposed by any governmental e n t i t y ,  c)r admis- 

s i o n ,  en te r t a inmen t ,  o r  s i m i l a r  o r  equiva len t  

t a x e s  pa id  t o  o r  c o l l e c t e d  by, o r  payable hy, 

Tenant, i t s  sub le s sees ,  concess iona i r e s ,  and  

l i c e n s e e s  and o t h e r s  under c o n t r a c t  w i t h  

Tenant: provided,  however, t h a t  t h i s  exclusion 

s h a l l  n o t  i nc lude  l i c e n s e  or permit  fees or 

t a x e s  b u t  on ly  t o  the  e x t e n t  t h a t  such l i c e n s e  

o r  p e r m i t  f e e s  o r  t axes  s h a l l  not  be based 

upon t h e  gross  r e c e i p t s  o r  revenues of Tenant, 

i t s  s u b l e s s e e s ,  concess iona i r e s ,  o r  l i censees  

or o t h e r s  under c o n t r a c t  with Tenant. 

Allowances for meals o r  d i scoun t s  of Tenangis 

employees and those  of i t s  sub le s sees ,  conces- 

s i o n a i r e s ,  licensees, and o t h e r s  under con- 

t r a c t  w i t h  Tenant. 

G r a t u i t i e s  r ece ived  by Tenan t ' s  employees, 
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g -  

h. 

i. 

agents ,  o r  c o n t r a c t o r s  t o  t h e  ex ten t  t h a t  s a i d  

g r a t u i t i e s  a r e  r e t a ined  by s a i d  employees, 

agen t s ,  o r  c o n t r a c t o r s  and not paid over t o  

Tenant o r  deducted from wages or  s a l a r i e s  paid 

t o  s a i d  employees, agents ,  or con t r ac to r s .  

That po r t ion  of t h e  gross r e c e i p t s  from coin 

opera ted  devices  t h a t  m u s t  be, by con t rac t  

concerning them, turned over t o  a person, 

f i r m ,  o r  co rpora t ion ,  i n  which the  person t o  

t h e  c o n t r a c t  has n o  d i r e c t  o r  i n d i r e c t  f inan- 

c i a l  i n t e r e s t .  

Food and en ter ta inment  customari ly  and actu- 

a l l y  complemented by r e s t a u r a n t  opera tors  

i n  t h e  Southern C a l i f o r n i a  a r e a  to others .  

Sums repaid to Tenant by r e s t a u r a n t  customers 

s o l e l y  i n  reimbursement f o r  advancement o r  

o u t l a y s  of cash made by T e n a n t  for guests  for 

s e r v i c e  g r a t u i t i e s ,  o r  s o l e l y  i n  reimbursement 

f o r  o t h e r  a c t u a l  advances o r  o u t l a y s  of cash 

made a s  an accommodation t o  gues t s .  

The value of any good, wares, o r  merchandise 

t r a n s f e r r e d  by Tenant f r o m  t h e  Premises t o  

any other b u s i n e s s  operated by Tenant or  by 

any pa ren t ,  s u b s i d i a r y  o r  a f f i l i a t e  thereof,..: 
f o r  i t s  own u s e  o r  use of t h e  p a r e n t ,  subsidi-  

a r y  o r  a f f i l i a t e .  

Proceeds of c a s u a l t y  insurance claims and con- 

demnation awards u s e d  t o  r e s t o r e  t h e  Premises- 

6 
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j. Proceeds from sale or trade-in value of any 

furniture, furnishings, or equipment used by 

Tenant on the Premises in connection with the 

operations under this lease. 

3.2.7 Adjustment of Rent: In accordance with the pro- 

visions of Section 1207(d) of the City Charter of the City of Long 

Beach, the percentage rent for the Premises shall be subject to 

adjustmect on July 1 of the lease year commencing July 1, 2008 and 

on July 1 every five ( 5 )  year period thereafter for the balance of 

the term ("adjustment date"). The parties agree to renegotiate the 

amount of percentage rent payable to Landlord and to agree on the 

amount or manner of determining the amount at least ninety (90) 

days prior to the commencement of each succeeding five ( 5 )  year 

period. I n  the negotiations to establish the adjusted percentage 

rent, the parties shall take into consideration the land value and 

other facts and data necessary for a proper determination. If the 

parties cannot  reach agreement with respect to an adjustment of the 

percentage rent or any other matter specifically stated in this 

lease to be subject to adjustment, either party may request arbi- 

tration thereof in accordance with the provisions of paragraph 10.1 

in which event the percentage rent determined by arbitration shall 

be based on the considerations described in the irnedkusly pre- 

ceeding sentence and shall be binding on the parties hereto. 
c 

3.2.8 In addition to the adjustments of percentage r$nt> 

provided for i n  paragraph 3.2.7, the parties agree that upon com- 

pletion of the remodeling and modernization project proposed by 

Tenant (as defined in Article IV), Tenant shall pay to Landlord 

during the next succeeding twelve (12) month period as monthly base 

7 
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rent an amount equal to one-twelfth (1/12) of seventy-five percent 

( 7 5 9 )  of the rent (including base rent and percentage rent) payable 

by Tenant to Landlord during the twelve (12) months preceding the 

completion of Tenant's remodeling and modernization project or the 

sum of Two Thousand Six Hundred Eighty-three and No/100 Dollars 

($2,683.00) whichever is greater. Thereafter, on the anniversary 

date of the completion of Tenant's remodeling and modernization 

project, the k x e  rent shall be adjusted so that the amount thereof 

shall be the sum of Two Thousand Six Hundred Eighty-three and 

No/100 Dollars ($2,683.00) per month or one-twelve (1/12) of sev- 

enty-five percent (75%) of the rent (including base rent and per- 

centage rent) payable by Tenant to Landlord during the twelve (12) 

month period preceding said anniversary date, whichever is greater. 

3.2.9 Additional Rent: Tenant shall a l s o  pay to Land- 

lord from time to time as provided in this lease additional rent 

which shall include: 

a. All amounts and obligations which Tenant has 

assumed or agreed to pay under the provisions 

of this lease: provided, however, if the 

amount or obligation is payable to a person 

other than Landlord, Landlord's right to clairr 

additional rent sha l l  be conditioned upon 

Landlord's having given notice to Tenant to 

pay the amount or satisfy the obligation, 5 ;  - 

Tenant's failure to do so and Landlord's pay- 

ment or performance to protect its rights. 

b. Compound interest at the rate of ten percent 

(10%) per annum on amounts and obligations as 

8 
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a r e  payable  t o  Landlord pursuant  t o  subpara- 

graph a .  above, which a r e  n o t  paid within t e n  

(10) days a f t e r  the  due d a t e  o r ,  if a demand 

is r equ i r ed ,  wi th in  t e n  (10) days a f t e r  t h e  

d a t e  of such  demand. I n t e r e s t  s h a l l  accrue 

from t h e  due d a t e  o r  t h e  d a t e  of demand, 

whichever d a t e  is a p p l i c a b l e ,  u n t i l  payment 

t h e r e o f .  

c. Compound i n t e r e s t  a t  t h e  r a t e  of t e n  percent  

(10%)  p e r  annum on a l l  i n s t a l l m e n t s  of base 

r e n t  and percentage r e n t  n o t  paid within t e n  

(10) days a f t e r  t he  due d a t e .  I n t e r e s t  s h a l l  

a c c r u e  f r o m  t he  due d a t e  u n t i l  payment. 

3 . 2 . 1 0  Manner of Payment of Rent: B a s e  r e n t ,  percentage 

and a d d i t i o n a l  r e n t  and any o the r  sums payable  t o  Landlord 

; h a l l  be pa id  i n  United S t a t e s  d o l l a r s  and i f  p a i d  by check, such 

i b l i g a t i o n s  shall be deemed pa id  as  of the  d a t e  Landlord received 

such check i f  t he  check is  honored upon f i r s t  p r e s e n t a t i o n  the reo f .  

i l l  r e n t  payments t o  Landlord s h a l l  be ne t  and Tenant s h a l l  n o t  

lave any r i g h t  of deduct ion ,  s e t o f f ,  p r i o r  n o t i c e  or demand, except  

such demands or n o t i c e  a s  may be express ly  provided f o r  i n  t h i s :  

.ease.  .. 
3.2.11 Accounting Statements:  Tenant s h a l l  p repare  and 

i e l i v e r  o r  cause t o  be prepared  and de l ive red  t o  Landlord withip; :  
> 

:wenty (20) days a f t e r  t h e  end of each month du r ing  t h e  t e r m  a 

l e t a i l e d  s ta tement  of  g r o s s  r e c e i p t s  (as def ined  i n  paragraph 

1.2.51, and percentage  r e n t ,  if any, f o r  t h e  preceding  ca lendar  

ionth. The account ing s t a t emen t s  s h a l l  be prepared  i n  accordance 
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wi th  g e n e r a l l y  accepted account ing  p r a c t i c e s  and s h a l l  be accom- 

pan ied  by a w r i t t e n  c e r t i f i c a t i o n  s igned  by Tenant c e r t i f y i n g  t h a t  

t h e  s t a t emen t  is  a c c u r a t e  and complete. I n  a d d i t i o n ,  Tenant s h a l l  

p repa re  and d e l i v e r  or c a u s e  t o  be prepared  and de l ivered  t o  Land- 

l o r d  w i t h i n  n ine ty  ( 9 0 )  days  a f t e r  t h e  end of each l e a s e  year and 

p a r t i a l  lease yea r ,  a d e t a i l e d  s ta tement  of g r o s s  r e c e i p t s  f o r  t h e  

lease y e a r  ended and pe rcen tage  r e n t  pa id  f o r  s a i d  l e a s e  y e a r .  The 

" annua l  s t a t e m e n t s  s h a l l  be prepared i n  accordance with genera l ly  

accep ted  account ing p r a c t i c e s  and s h a l l  have been reviewed by a 

l i c e n s e d  c e r t i f i e d  p u b l i c  accountant  or l i c e n s e d  pub l i c  accountant.  

If Tenant  s h a l l  f a i l  t o  p repa re  and d e l i v e r  or cause t o  be prepared 

and d e l i v e r e d  any account ing  s ta tement  w i t h i n  the t i m e  provided and 

such ' F a i l u r e  s h a l l  con t inue  a f t e r  f i f t e e n  ( 1 5 )  days '  wr i t t en  n o t i c e  

f-Dm Landlord t o  Tenant, Landlord may, b u t  s h a l l  n o t  be ob l iga t ed  

t o ,  a u d i t  Tenant ' s  books, records  and accounts  p e r t a i n i n g  t o  g ross  

r e c e i p t s  for  such d e l i n a u e n t  account ing p e r i o d  and may prepare t h e  

s t a t e m e n t  or s t a t emen t s  w h i c h  Tenant sha l l  have f a i l e d  t o  submit. 

Any such  a u d i t  s h a l l  be i n  a d d i t i o n  t o  t h e  special  a u d i t  provided 

f o r  i n  paragraph 3.2.12. Tenant s h a l l  pay on demand all expenses 

of such a u d i t  i ncu r red  by Landlord a l l  sums a s  may be shown by such 

a u d i t  t o  be due t o g e t h e r  w i t h  i n t e r e s t  t he reon  as  provided i n  para-  

g raphs  3.2.9.b.  and 3.2.9.c.  from t h e  d a t e  of Landlord ' s  n o t i c e  t o  

prepare an  account ing s t a t emen t .  
L 

3.2.12 Records, In spec t ion  and S p e c i a l  Audit: Tenant 7 ~ 

5 - 
s h a l l  keep f u l l  and complete  books of account  and o t h e r  records 

r e f l e c t i n g  the  r e s u l t s  of i t s  bus iness  t r a n s a c t i o n s  conducted i n ,  

on or  f r o m  t h e  Premises i n  o r d e r  t o  enab le  Landlord t o  a s c e r t a i n  

the  pe rcen tage  r e n t  and o t h e r  sums due Landlord unde r  t h i s  lease. 

10 
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Tenan t ' s  records and books of account s h a l l  be kept  on a n  accrual  

basis  and s h a l l  n o t  be maintained on a consol idated basis  with 

o t h e r  c o r p o r a t e  a c t i v i t i e s  of Tenant. A t  a l l  reasonable  t i m e s ,  

Landlord,  and i t s  C i t y  Audi tor  and t h e i r  duly au thor ized  represen- 

t a t i v e s ,  s h a l l  have access t o  such of Tenant 's  records  and books of 

account  and those of  any person whose records and books of account 

a re  s u b j e c t  t o  i n s p e c t i o n  by Tenant which p e r t a i n  to  gross  r ece ip t s  

fo r  the purpose of examining t h e  same and i f  Landlord elects, of 

a u d i t i n g  t h e  s a m e .  Tenant s h a l l  keep such records and books of 

account  p e r t a i n i n g  to  g r o s s  r e c e i p t s ,  inc luding  a c t u a l  day to  day 

receipts ,  checks,  i n v o i c e s  and s i m i l a r  documents, f o r  a period of 

t w o  (2) years a f t e r  t h e  end of  each lease year.  Landlord s h a l l  be 

e n t i t l e d  once during each lease year ,  and once withi.n a period of 

s i x  (6) months fo l lowing  the e x p i r a t i o n  or te rmina t ion  of t h i s  

lease t o  commence a s p e c i a l  a u d i t  of Tenant 's  records and books of 

accoun t  p e r t a i n i n g  t o  g r o s s  r e c e i p t s .  Tenant s h a l l  cooperate f u l l y  

w i t h  Landlord and i t s  C i t y  Auditor and t h e i r  designated representa- 

t i v e s  i n  t h e  making of s a i d  s p e c i a l  aud i t .  T h e  a u d i t  s h a l l  be con- 

duc ted  du r ing  u s u a l  b u s i n e s s  hours .  Landlord s h a l l  provide Tenant 

w i t h  a copy of t h e  r e s u l t s  of Landlord's special  a u d i t  within 

t h i r t y  ( 3 0 )  days a f t e r  p repa ra t ion  thereof .  If t h e r e  is a def i -  

c i e n c y  i n  the  payment of sums due Landlord, t h e  def ic iency  s h a l l  

become immediately due and payable toge ther  w i t h  i n t e r e s t  thereon 

as provided i n  paragraphs 3.2.9.b. and 3.2.9.c. from the  da te  of - 
T>' ' -  

Landlord ' s  demand f o r  payment of t h e  de f i c i ency .  I f  t h e  amount of 

any d e f i c i e n c y  for any lease year  o r  p a r t i a l  lease year  exceeds si1 

p e r c e n t  ( 6 8 )  of the sums pa id ,  Tenant s h a l l  pay t h e  cost  of the  

s p e c i a l  a u d i t :  o therwise ,  t h e  cost thereof  s h a l l  be pa id  by 

11 
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Landlord. If it is determined by such special audit that there is 

an overpayment of rent or other sums by Tenant, a refund shall 

become immediately due from Landlord to Tenant together with inter- 

est thereon at the same rate as set forth in paragraph 3.2.9.c.  

f r o m  the date of Tenant's demand for such refund 

3.2.13 Negation of Partnership: Landlord shall not  

become or be deemed a partner or a j o i n t  venturer with Tenant by 

reason of the provisions of this lease. 

ARTICLE IV 

Develoument and IrnDrovement 

4.1 Tenant's Plan: Within six ( 6 )  months after the second 

reading of the ordinance of the Board of Harbor Commissioners 

approving this lease, Tenant shall submit to Landlord an applica- 

tion for  a Harbor Development Permit describing in detail Tenant's 

plan for the remodeling and modernization of the Premises ("Ten- 

ant's Plan"). Tenant's Plan shall include the design and financing 

thereof, 
- 

as well as the preparation of feasibility arid marketing 

studies and analyses. Landlord shall approve or disapprove Ten- 

ant's Plan in accordance with the provisions of the Californja 

Environmental Quality Act, the California Coastal Act, Section 

1215 of the Long Beach City Charter and Long Beach City Council 

Ordinance No. C-6356. 

4.2 Schedule of Performance: Tenant, in its further develop- 

ment of the Premises, and at its cost, shall commence and complete - 
construction of Tenant's improvements as follows: 

.* L 

mence construction within sixty (60) days after (i) Landlord has 

issued a Harbor Development Permit fo r  Tenant's Plan and (ii) 

12 



Tenant has obtained all approvals of all governmental or quasi 

governmental authorities having jurisdiction over the  Premises 

which are necessary to complete Tenant's Plan and Tenant s h a l l  com- 

plete construction thereon within six (6) months thereafter. 

4 . 2 . 2  Construction Defined: "Construction" as used in 

this paragraph shall mean construction of improvements on the Prern- 

ises in accordance with Tenant's Plan. 

4 .3  Mechanics' Liens: Subject to Tenant's right to ccjiitest 

the same, Tenant shall pay as soon as due all mechanics', labor- 

ers', materialmen's, contractors', subcontractors' or other similar 

charges or Ai.=.-.: on the Premises. If any such mechanics' or o t h e r  

similar liens shall at any time be filed against Landlord's inter- 

est in the Premises, Tenant shall cauqe the s a m e  to be discharged 

of record within thirty (30) days aftclr the date of filing the ssxe 

or otherwise free the Premises from such c l a i m  or lien and any 

action brought to foreclose such lien, or Tenant shall promptly 

furnish to Landlord a bond in the amount issued by a surety company 

reasonably satisfactory to Landlord, secgring Landlord ayainst pay- 

ment of sucb lien and against any and all loss or damage whatsoe-:er 

in any way arising f r o m  the failure of Tenant to discharqe such 

lien. Tenant may in good faith contest any of such liens provided 

it does so with due d i l i g t l , l c r  a i d  further provided that T e n a n t  

shall f u l l y  pay and immediately discharge the amount of any final 

judgment granted against Landlord or Tenant inLany litigation - 
c, ' 2 

involving the enforcement of such liens or the validity thereof. 

In the event Tenant fails or refuses to discharge of record any 

such uncontested lien within said thirty ( 3 0 )  day period 3r to pay 

and satisfy any such judgment a s  provided above, Landlord, 

-. 
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following twenty (20) days' written notice to Tenant of Landlord's 

intent may, but shall not be obligated to, pay the amount thereof 

inclusive of any interest thereon or any court costs assessed 

against Tenant in litigation. Any amounts so paid by Landlord and 

all reasonable attorneys' fees and other expenses of Landlord 

together with interest thereon as provided in paragraph 3.2.8.b. 

from the date of payment shall be paid by Tenant to Landlord on 

demand. 

4 . 4  Notification of Commencement of Work: With respect to 

the construction of improvements, Tenant shall notify Landlord 

in writing twenty (20) days prior to the commencement thereof f o r  

the purpose of enabling Landlord to post and record Notices of 

Nonresponsibility. 

4 . 5  Tenant's Property: We improvements constructed or 

placed on the Premises by Tenant shall be and remain the property 

of Tenant during the term. Upon the termination of this lease 

(whether by lapse of time or otherwise), all improvements and any 

trade fixtures permanently affixed to the Premises, other than Ten- 

ant's equipment, shall be and become the property of Landlord with 

out the payment of consideration therefor by Landlord. "Tenant's 

equipment" shall be all fixtures, apparatus, furniture, furnish- 

ings, equipment and a l l  temporary structures installed by or at t h e  

request of Tenant o r  any of its sublessees, concessionaires or 
*. 

- 
licensees upon the Premises. ' = 

ARTICLE V 

Use of Premises and Tenant's Covenants 

5.1 Permitteci Uses: The Premises may be used f o r  the opera- 

tion of a restaurant, cocktail lounge and banquet rooms with 

14 
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parking and for no o t h e r  use o r  purpose w i t h o u t  t h e  p r i o r  wr i t t en  

c o n s e n t  of Landlord ' s  Board of Harbor Commissioners. 

- .  

5 . 2  A l t e r a t i o n s  and Improvements: Tenant, a t  i t s  cos t ,  s h a l l  

have t h e  r i g h t  a t  any t i m e  t o  make changes, a l t e r a t i o n s  and addi- 

t i o n s  t o  t h e  improvements on the  Premises. "Improvements" a s  used 

i n  t h i s  paragraph and paragraph 5.3 s h a l l  mean and include all - 

b u i l d i n g s  and s t r u c t u r e s  f r o m  timq t o  t i m e  e x i s t i n g  on the  P r e m -  

ises.  With r e s p e c t  t o  any such change, a l t e r a t i o n  o r  addi t ion :  

5 . 2 . 1  Tenant s h a l l  no t ,  w i t h o u t  t h e  p r i o r  wr i t t en  con- 

s e n t  of Landlord, change a u s e  t o  a use not permi t ted  by paragraph 

5 .1  or reduce  the va lue  of t h e  improvements, t aken  a s  a whole, 

b e l o w  t h e i r  va lue  p r i o r  t o  such change, a l t e r a t i o n  or add i t ion  

un le s s  t h e  changed, a l t e r e d  or added improvements on the Premises 

w i l l  provide s u f f i c i e n t  income t o  pay *?-ie base r e n t  and percentage 

r e n t ,  if any, reasonably  expected t o  be equ iva len t  t o  t h a t  which 

would be payable  b u t  for such  change, a l t e r a t i o n  o r  addi t ion .  

5 .2 .2  The change, a l t e r a t i o n  o r  a d d i t i o n  s h a l l  be 

accomplished w i t h  due d i l i g e n c e ,  i n  good and workmanlike manner. 

5.2.3 The change, a l t e r a t i o n  or a d d i t i o n  s h a l l  be accom- 

p l i s h e d  i n  such a manner as t o  comply with paragraph 5 . 6 ,  and t h e  

costs thereof  s h a l l  be promptly paid o r  s h a l l  be adequately pro- 

v i d e d  fo r  by Tenant.  
-. 

5 . 2 . 4  The change, a l t e r a t i o n  o r  a d d i t i o n  sha l l  not  mate- 

r i a l l y  a l t e r  t h e  e x t e r i o r  appearance of the  improvements except,. .& 

accordance w i t h  p l a n s  and s p e c i f i c a t i o n s  a f t e r  such p lans  and 

s p e c i f i c a t i o n s  have  been approved by Landlord. P r i o r  t o  making any 

such a l t e r a t i o n  or  a d d i t i o n ,  Landlord s h a l l  have ( i )  received a t  

l e a s t  n i n e t y  ( 9 0 )  days p r i o r  w r i t t e n  n o t i c e  from Tenant of the 
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proposed alteration or addition and (ii) approved in writing the 

plans and specifications, provided, however, that within thirty 

(30) days after submission Landlord shall advise Tenant of its 

approval, or of its disapproval, setting forth in reasonable detail 

the reasons for disapproval, and, in the event of disapproval, that 

resubmissions may be made in a like manner with the same provisions 

with regard to approval or disapproval. 

5.3 Demolition and Reconstruction: Tenant, at its cost, 

s h a l l  have the right at any time and from time to time to demolish 

part or all of the improvements: provided, however, that: 

5.3.1 Tenant shall construct upon the Premises any 

structure which will provide, in the reasonable judgment of Land- 

lord, sufficient income to pay in the aggrPcJ7te over the remaining 

term the base rent and the percentage rent, i,' any, reasonably 

equivalent to that which would have been payable but for such 

demolition and reconstruction. 

5.3.2 Prior to the commencement of any such demolition, 

Landlord shall have (i) received at least ninety (90) days prior 

written notice from Tenant of the proposed demolition and recon- 

struction, (ii) approved in writing the preliminary plans and 

specifications for the proposed new improvements on such parcel'; 

provided however, that within thirty (30) days after submission, - 
Landlord s h a l l  advise Tenant of its approval, or of its disapprov- 

al, setting forth in detail the reasons for disapproval, and in.xhe 
event of disapproval, that resubmission may be made in a like man- 

ner with the same provisions with regard to approval or disapproval 

and (iii) received, at least ninety (90) days prior to the com- 

mencement of any such demolition, reasonably satisfactory evidence 

16 
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evidence that Tenant has or will have available the financing 

needed for payment of the costs of demolition and reconstruction. 

5.3.3 Any such demolition and the construction of 

new improvements on a parcel shall comply with the provisions of 

subsections 5 . 2 . 2  and 5.2.3. 

5.3.4 Nothing herein shall prevent Tenant from making - 

demolitions in connection with alterations or additions which are 

performed in compliance with the provisions of paragraph 5 . 2 .  

5 .4  Utilities and Services: Tenant shall make all arrange- 

ments for and pay or cause to be paid all utility charges and 

services furnished to the Premises, including, without limitation, 

gas, electricity, water, telephone services, trash collection, 

and for all connection charges. 

5 . 5  Condition of Premises: Landlord shall hz.e no duty to 

make any improvement or repair to the Premises. Tenant accepts 

the Premises in their existing condition and acknowledges and 

agrees that neither Landlord nor any of its officers or employees 

has made any representation as to soil and/or subsurface conditions 

of the Premises. Tenant covenants to keep the Premises and all 

improvements constructed thereon in a neat, clean condition and 

in good.order and repair, free and clear of litter and rubbish, 

reasonable wear and tear, damage by casualty zna governmental - 
authority excepted. 

5 . 6  Compliance with L a w s :  Tenant shall: (i) make all .c,; = 

repairs, alterations, additions, or replacements to the Premises 

and a l l  improvements constructed thereon and all equipment, facil- 

ities, signs and fixtures thereon, required by law because of 

Tenant's use thereof: (ii) keep the Premises and a l l  improvements 

17 
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constructed thereon equipped with all safety appliances so required 

because of such use; (iii) procure any licenses and permits 

required for any such use: and (iv) comply with all laws, ordi- 

nances, orders and regulations of all governmental authorities hav- 

ing jurisdiction over the Premises, the developments contemplated 

by this lease and the business activities thereon. Landlord will 

cooperate with Tenant in obtaining any required permit or other 

approval; provided, however, this covenant to cooperate s h a l l  not 

be deemed or construed as a waiver of any right or obligation of 

Landlord acting in its governmental capacity. 

5 . 7  Indemnification: Tenant covenants to defend and save the 

City of Long Beach, the Board of Harbor Commissioners and their 

officers and employees ("indemnified parties") harmless and indem- 

nified from all injury, loss, claims or damage to any per-m or 

property ("claims") while on the Premises unless caused by the act 

or negligence of an indemnified party and to save an indemnified 

par ty  harmless and indemnified f r o m  all injury, loss, claims or 

damage to any person or property on or adjacent to the Premises 

occasioned by any omission, neglect or default of Tenant, its 

agents, employees and contractors. 

nified party shall not be a condition precedent to recovery under 

this indemnification. 

Payment of a claim by an indem- 

- 
5 . 8  Insurance: , 

5.8.1 Tenant to Provide Insurance: As a condition pve: -. 

cedent to the effectiveness of this lease, Tenant, at its cost, 

shall keep and maintain or cause to be kept and maintained during 

the term and at such other times as may be required under "claims- 

macie" insurance the following policies of insurance: 
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a. 
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. ,  

Comprehensive general liability insurance nam- 

ing the indemnified parties as insureds with 

minimum limits in an amount of not less than 

Two Million Dollars ($Z,OOO,UUU) combined s in -  

gle limit which minimum required amount shall 

be reviewed and adjusted, if necessary, every 

five ( 5 )  years concurrently with the adjust- 

ment of rent as provided in paragraph 3.2.7. 

This insurance may be provided by submitting 

a combination of policies for underlying and 

excess or umbrella coverage. 

Workers' Compensation and employers liability 

insurance covering all persons employed bv 

Tenant or others with respect to whom death 

or bodily injury claims could be asserted 

against the indemnified parties, Tenant, or 

the Premises: and 

Fire and extended coverage insurance (it shall 

not be necessary to carry earthquake insurance 

but  such insurance may in t h e  sole judgment of 

Tenant be carried) in the form customarily. 

carried in Los Angeles County in an amouliL 

determined by Tenant, which shall in any case 

be equal to not less than eighty percent (,go%:) 3 

of the then-current replacement cost for  the 

improvements on the premises, subject to a 

deductible in amounts which Tenant uses as 

standard coverage f o r  similar properties. 
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Replacement Fost shall be evaluated concur- 

rently with the adjustment of rent as provided 

in paragraph 3.2.7, and shall, if the parties 

shall not agree thereon, be subject to deter- 

mination by arbitration in accordance with the 

provisions of paragraph 10.1. 

d. Tenant shall not be relieved of its obligation 

to indemnify the indemnified parties by pro- 

curing the insurances described in subpara- 

graphs a., b., and c. above. 

5.8.2 Insurance Companies and Policies - Terms of 
Policx: 

shall be effected under a valid and enforceable policy or policies 

issued by insurers of recognized responsibility reasonably satis- 

factory to Landlord. Each policy issued pursuant to the require- 

nents of paragraph 5.8.1 shall provide that no cancellation or 

termination thereof on account of nonpayment of premiums or any 

Dther reason shall be effective until at least thirty (30) days 

nfter mailing or otherwise sending written notice thereof to Land- 

lord. Each party hereby waives all rights of action against the 

Dther with respect to any losses or claims covered by any insurance 

?olicy procured pursuant to paragraph 5.8.1 to the extent t n a t  such - 
qaiver of subrogation is permitted by each such policy. Within 

sixty (60) days after the commencement date (as defined in para- ,.-: 
graph 2 . 2 ) ,  and thereafter not less than fifteen (15) days prior to 

:he expiration dates of the policies delivered pursuant to this 

?aragraph, Tenant shall deliver to Landlord for approval by Land- 

Lord's Executive Director certificates of insurance or duplicate 

All insurance provided for pursuant to paragraph 5.9.1 
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originals or copies certified to be correct copies of the policies 

or renewal policies, as the case may be, required by this lease, 

with receipts or other evidence satisfactory to Landlord showing 

the payment of the premium. Insurance required hereunder may be 

effected by a blanket insurance policy or policies covering other 

property. If any of the required insurance is provided on a 

"claims-made" basis, any "prior acts" coverage or '*retroactive 

date" on siich insurance and all subsequent insurance shall be as 

of the  first date of the "claims-made" coverage. Upon expiration 

or termination of coverage of required insurance, Tenant, at its 

cost, shall procure and maintain "tail" coverage or an extended 

reporting coverage period endorsements and submit proof thereof 

in accordance with the provisions of this paragraph 5.8.2. 

5 . 8 . 3  Tenant's Separate Insurance: Tenant may procure 

such additional or more extensive insurance as it or any mortgagee 

(as defined in paragraph 7.1) shall determine is desirable. Tenant 

shall not take out separate insurance concurrent in form or con- 

tributing in the event of loss with that required under paragraph 

5.8.1 to be furnished by Tenant to Landlord unless Landlord is 

included therein as an insured. Tenant shall immediately notify 

Landlord of the taking out of any such separate insurance concur- 

rent in form or contributing in the event of loss and shall deliver 

the policy or policies or copies or certificates thereof as pro- 
*. 

- 
% '  -: 

vided in paragraph 5.8.2 hereof. 

5.8 .4  Tenant's Self-Insurance: Notwithstanding the pro- 

visions of paragraphs 5.8.1.a. and 5.8.l.b., Tenant may, in lieu of 

maintaining such insurances, self-insure against any of the risks 

therein referred to provided t h a t  (i) prior thereto it shall give 
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no t i ce  t o  Landlord of i t s  i n t e n t  t o  s e l f - i n s u r e ,  specifying i n  such 

n o t i c e  which insurance  it proposes n o t  t o  maintain i n  force  and 

e f f e c t  and i f  it proposes t o  s e l f - i n s u r e  w i t h  r e spec t  t o  only a 

. .  

p o r t i o n  of any r equ i r ed  insurance  coverage, spec i fy ing  the  amount 

it proposes t o  s e l f - i n s u r e ;  ( ii) dur ing  any per iod  i n  which Tenant 

s h a l i  so s e l f - i n s u r e ,  it s h a l l  e s t a b l i s h  and maintain adequate 

r e s e r v e s  i n  cash or  cash equ iva len t s  reasonably s a t i s f a c t o r y  t o  

Landlord f o r  losses a r i s i n g  from such r i s k s ,  and (iii) s h a l l  

d e l i v e r  t o  Landlord w i t h  t he  n o t i c e  r e fe r r ed  t o  i n  c lause ( i)  and 

t h e r e a f t e r  w i t h i n  t h i r t y  (30 )  days a f t e r  t h e  end of each lease 

year ,  a c e r t i f i c a t e  of Tenant,  s e t t i n g  f o r t h  a s ta tement  of t h e  

reserves so maintained by Tenant. 

5.9 Taxes: This lease may c r e a t e  a possessory i n t e r e s t  sub- 

j e c t  t o  p r o p e r t y  t a x a t i o n  and Tenant may be l i a b l e  f o r  t he  payment 

3f prope r ty  t a x e s  l ev ied  on Euch possessory i n t e r e s t .  From and 

a f t e r  t h e  commencement date (as de f ined  i n  paragraph 2.21, Tenant 

zovenants t o  pay or cause to be p a i d ,  p r i o r  to delinquency, except 

i n  t h e  case  of c o n t e s t s  made i n  good f a i t h ,  all t a x e s ,  assessments 

snd o t h e r  governmental and d i s t r i c t  charges t h a t  may be levied or 

nssessed upon b u i l d i n g s ,  improvements or p rope r ty  located on t h e  

? r e m i s e s  and upon possessory i n t e r e s t s  c rea ted  by t h i s  l ea se  during 

snd w i t h  r e s p e c t  t o  t h e  t e r m  t h e r e o f .  Tenant may pay i n  i n s t a l l -  

nents those  assessments  which are payable i n  i n s t a l l m e n t s ,  but  only 
- 

ieed pay t h o s e  i n s t a l l m e n t s  which are  due dur ing  t h e  t e r m .  

Eactory evidence of such payments s h a l l  be d e l i v e r e d  t o  Landlord 

Sa t j s -  

ipon demand therefor .  

5 .10  Surrender:  A t  t h e  te rmina t ion  of th i s  lease (whether by 

Lapse of t i m e  o r  o the rwise )  Tenant covenants t o  peaceably y i e ld  u p  

22 
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and surrender the Premises including all improvements thereon in 

conformity with the provisions of this lease, said Premises and 

improvements to be in good order, repair and condition, reasonable 

wear and tear, damage by casualty and action by governmental 

authority excepted and free and clear of all Liens and encumbrances 

of a monetary nature excepting such monetary liens and encumbrances 

as may be created by Landlord or any successor in interest to Land- 

lord subject to those ecsements and other matters then of record or 

permitted and approved by Landlord. Landlord reserves the right'at 

the time of termination to require Tenant, at its cost, to demolish 

and remove a l l  improvements placed on the Premises by Tenant. 

Landlord shall notify Tenant at least one hundred eighty (180) days 

prior to the expiration of the term or at the time Landlord serves 

a notice of termination of Landlord's election to require the 

demolition and removal of improvements. A t  the time of termina- 

tion, Tenant, at itf: cost, shall remove Tenant's equipment (as 

defined in paragraph 4 . 5 )  which Tenant is directed to remove by 

Landlord or which Tenant elects to remove. Should Tenant fail to 

remove any furniture, furnishings or equipment within a reasonable 

time after the Landlord's request, Landlord may have them removed 

and stored at Tenant's cost and risk. Tenant shall reimburse Land- 

lord for any cost incurred in such removal, storage and for  reason- 

able repairs necessitated by the removal. 
-. 

5.11 Quiet Enjoyment: Landlord covenants and agrees thatr7;.r 

Tenant, subject to the terms and provisions of this lease, on pay- 

aent of rent and observing, keeping and performing all of Tenant's 

covenants, shall lawfully, peaceably and quietly have, hold and 

xcupy and enjoy the Premises and any appurtenant rights granted 

23 
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to Tenant under this lease without.hindrance or rejection by any 

person. 
- .  

ARTICLE VI 

Assiqment and Subletting 

6.1 Assignment: The qualifications and identity of Tenant 

are of particular concern to Landlord. It is because of those 

qualifications and identity that Landlord has entered into this 

lease with Tenant. No voluntary or involuntary successor in inter- 

est shall acquire any rights or powers under this lease except pur- 

suant to an assignment or transfer made with Landlord's consent or 

expressly permitted by this lease to be made without Landlord's 

consent. 

6.2 Landlord's Consent: To obtain Landlord's consent to a 

proy3sed assignment where such consent is required, Tenant shall 

deliver to Landlord a written notice which shall contain the fo l -  

lowing: 

a. The name and address of the proposed assignee; 

b. A statement whether the proposed assignee is an indi- 

vidual, partnership or corporation, and if the pro- 

posed assignee is a corporation, the names and 

addresses of such corporation's principal officers, 

and directors and the place of incu,+ +La11; and if 

the proposed assignee is a partnership, the names and 

addresses of the general partners of such partner-r7; 

ship; 

.. 

c. A copy of the most recent current financial statement 

of the proposed assignee audited by an independent 

certified public accountant, which financial 

24 
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statement discloses a credit standing and financial 

responsibility comparable to Tenant: 

d. A statement setting forth in reasonable detail the 

business axperience of the proposed assignee and, if 

applicable, its officers, directors and managing 

employees. 

Within thirty (30) days after receipt of Tenant's notice, 

Landlord shall notify Tenant of its oonsent to the assignment or, 

if Landlord's consent is not to be given, the reasons therefor. 

6.3 Assumption: Simultaneously with an assignment, the 

assignee shall execute an agreement running to Landlord assuming 

Tenant's obligations under this lease arising after the date of 

such assicrnment. Tenant shall remain fully obligated under this 

lease notwlthstanding any assignment or sublease or any indulgence 

granted by Landlord to Tenant or sublessee unless released in writ- 

ing by Landlord. 

6.4 Sublease: Tenant shall not sublease the Premises or any 

part thereof without first obtaining the prior written consent of 

Landlord. 

6.5 Landlord's Consent to Assignments and Subleases: Not- 

withstanding the foregoing, Tenant acknowledges that the legisla- 

tive grants of tide and submerged lands referred to in paragraph 

1.1 impose certain limitations on use of the granted tide and sub- 
- 

merged lands and, as a result thereof, Landlord's discretion in .r-; .: 

consenting to assignments and subleases shall not be limited in 

any manner. 

/ 

/ 
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ARTICLE VI1 

Leasehold Financing; Rights of Mortgagee 

7.1 Assiqnment for Security: After the commencement date (as 

defined in paragraph 2.2),  Tenant may assign, mortgage, transfer OK 

convey its interest under this lease and the leasehold estate 

created thereby ("leasehold estate" ) to a mortgagee. A "mortgagee" 

as used herein shall mean any beneficiary, mortgagee, secured party 

or other holder of a promissory note or o+f.er written security 

agreement affecting the leasehold estate ("mortgage"). Tenant may 

perform any and all acts and execute any and all instruments neces- 

sary or proper to consummate any loan transaction and perfect the 

security to be given a mortgagee on the security of the leasehold 

estate. Tenant shall deliver to Landlord a copy of any such note, 

deed of trust, sc-urity agreement or any other instrument evidenc- 

ing security interests executed by Tenant in connection with any 

mortgage w i t h i n  twenty (20) days from +he date of'execution 

thereof by Tenant. 

7.2 Mortgagee's Rights: With respect to any mortgagee who 

shall have delivered to Landlord a written notice which shall state 

the name, address and a general description of the type of lien it 

molds on the leasehold estate, the following provisions shall I 

apply: - 
7.2.1 Landlord when giving notice to Tenant with respect 

to any D e f a u l t ,  Event of Default, remedy or termination under tQb 

?revisions of Article IX shall also serve a copy of such notice 
Jpon any mortgagee, and no such notice to Tenant shall be effective 

J n l e s s  a copy of such notice is so served upon each mortgagee. 

7.2.2 Any mortgagee may do any act or thing required Of 

26 
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Tenant hereunder and shall have-the right of entry (to the extent 

granted under its mortgage and permitted by law) upon the Premises 

for the purpose of performing any such a c t  or doing any such thing. 

All such acts or tpings done and performed shall be accepted by 

Landlord and be as effective to prevent a forfeiture of Tenant's 

rights under this Lease or the existence of a Default or Event of 

Default as if done or performed by Tenant. 

7.2.3 In the event of a Default or Evcnt of Default by 

Tenant in the payment of rent or other sum, any mortgagee may pay 

such rent or other sum to Landlord, and such rent payment alone, 

without further requirement, shall be sufficient to prevent a ter- 

mination or forfeiture of the leasehold estate; provided, however, 

that such right to prevent such termination or forefeiture shall 

exist only for a period of thirty (30) days after expiration of the 

period during w h i c h  Tenant may cure an Event of Default in payment 

of rent, which Event of Default was the subj?-t of a notice given 

by Landlord to Tenant and mortgagee as provided in paragraph 7.2.1. 

7 . 2 . 5  Upon the occurrence of any Event of Default other 

than a rent Event of Default, Landlord shall take no action to 

effect a termination and forfeiture of this lease without first 

giving to a mortgagee reasonable time within which, at mortgag&'s 

election, either (i) to commence proceeding to obtain possession -. of 

the Premises subject to the mortgage and cure such default or (ii) 

to institute foreclosure proceedings and thereafter proceed wi,%h: 

reasonable diligence to prosecute and complete such foreclosure, or 

otherwise acquire the leasehold estate. Reasonable time, subject 

paragraph 7.2.6, shall mean up to one hundred twenty (120) days to 

commence such proceedings. 

27 
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7.2.6 The time available to any mortgagee entitled to 

such notice from Landlord to initiate proceedings to obtain posses- 

s i o n  or foreclosure or power of sale proceedings shall be deemed 

extended by the number of days of delay occasioned by circumstances 

beyond the mortgagee's control (including without limitation any 

stay or other legal restriction arising out of or under the Federal 

Bankruptcy Code or any similar law, statute or regulation), but 

such extension shall not release mortgagee from the reqJfrement 

that it cure rent Events of Default, to prevent Landlord's termina- 

tion of Tenant's leasehold estate. 

7.2.7 During the period that any such mortgagee' shall be 

in possession of the Premises or any portion thereof and/or during 

the pendency of any foreclosi'e proceedings instituted by any mort- 

gagee, as a condition to the hndlord's continued forebearance as 

required herein, the mortgagee shall pay or cause to be paid the 

base rent and all other charges of whatsoever nature Fayable by 

Tenant hereunder which have been accrued and are unpaid and which 

w i l l  thereafter accrue during said period subject to the notice 

and right to cure provision provided in Article IX which shall be 

applicable to any failure by such mortgagee to pay such sums. 

lowing the acquisition of the leasehold estate by the mortgagee,; 

or its designee, or any third party either as a res*-!-!Ic uk judicial 

foreclosure or trustee's sale proceedings or acceptance of an 

assignment in lieu of foreclosure, the mortgagee or party acquiring 7 

title to the leasehold estate, as a condition to the Landlord's 

continued forebearance as required herein, shall commence within 

thirty (30) days, to cure all Events of Default hereunder to be 

cured by such mortgagee or purchaser and thereafter diligently 

F o l -  

0. 
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process such cure to completion, except an Event of Default which 

cannot, in the exercise of reasonable diligence, be cured or per- 
- .  

formed by the mortgagee or party acquiring title to the leasehold 

estate, whereupon Landlord's right to effect a termination of this 

lease based upon the Event of Default in question shall be deemed 

waived. Any Event.of Default referred to in paragraphs 9.1.4, - 

9.1.5, 9.1.6, 9.1.7 and 9.1.8 and any other Event of Default not 

susceptible of being cured by the mortgagee or party acquirinq 

title to the leasehold estate shall be, and shall be deemed to have 

been, waived by Landlord upon completion of the foregoing proceed- 

ings or acquisition of the leasehold estate by any purchaser (who 

may, but need not be, the mortgagee) at the foreclosure or trus- 

tee's sale, or who otherwise acquires the leasehold estate by vir- 

tue of the mortgagee's exercise of i+r, remedies. Provided however, 

if the Event of Default is curable by action of the Landlord, 

Landlord may, upon thirty (30) days' prior written notice to Tenant 

at Landlord's sole option, enter into the property if such can be 

peacefully done and cure the Event of Default and charge any cost 

Df such action to Tenant (but not the mortgagee or any purchaser or 

m y  transferee at a foreclosure or trustee's sale or by deed in 

lieu of foreclosure or their successors). Notwithstanding the 1 

Eoregoing, any Event of Default by Tenant in the performance of its 

indemnification and hold-harmless covenants under this lease shall 

le deemed to be an Event of Default not susceptible of being cu.$ed 1 

~y the mortgagee or party acquiring title to Tenant's leasehold 

state and Landlord m a y  not cure any such Event of Default and. 

:harge the cost of such action to any such mortgagee or other party 

icquiring title through judicial or trustee's sale proceedings or 

29 
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by deed i n  l i e u  of assignment,  t h e i r  successors  or a s s igns ,  o r  

a c q u i r i n g  a new l easeho ld  under paragraph 7.3, b u t  may recover s a i d  

c o s t s  from any of t h e  p a r t i e s  l i a b l e  hereunder.  

7.2.8 If a Defaul t  o r  Event of Defaul t  is cured by 

Tenant o r  mortgagee, t h i s  l e a s e  shall cont inue i n  full force  and 

e f f e c t  a s  i f  t h e r e  had been no such Event of Defaul t ,  unless  m o r t -  

gagee f o r e c l o s e s  o r  o the rwise  ob ta ins  t i t l e  i n  w h i c h  case the  

p r o v i s i o n s  of t h i s  l e a s e  r e l a t i n g  t o  mortgagees and purchasers a r e  

a p p l i c a b l e .  

7.2.9 Any assignment,  s a l e  or t r a n s f e r  of t h e  leasehold 

e s t a t e  i n  f o r e c l o s u r e  proceedings o r  by deed o r  o t h e r  instrument 

i n  w r i t i n g  i n  l i e u  of f o r e c l o s u r e  s h a l l  no t  be an Event of Default 

and s h a l l  be deemed a permi t ted  t r a n s f e r  s u b j e c t  t o  the  provis ions 

of paragraph 7.2.10. 

7 .2 .10  The l ea seho ld  e s t a t e  may be s o l d ,  t r a n s f e r r e d  

and ass igned  by f o r e c l o s u r e ,  t r u s t e e ’ s  sale or other proceedingF 

en fo rc ing  a mortgage or  by deed o r  assignment-in-lieu thereof .  

t h e  even t  t h e  l ea seho ld  e s t a t e  s h a l l  be acqui red  by forec losure ,  

t r u s t e e ’ s  s a l e  or deed o r  assignment i n  l i e u  of Foreclosure of a 

mortgage, the  pu rchase r  a t  such  s a l e  o r  t h e  t r a n s f e r e e  by such 

assignment and i t s  successo r s  a s  ho lde r s  of t h e  leasehold  e s t a t e c  

s h a l l  be l i a b l e  for t h e  payment of a l l  base r e n t ,  percentage r e n t  *. 

and a d d i t i o n a l  r e n t  becoming due with r e s p e c t  t o  t h e  period during 

which such purchase r ,  t r a n s f e r e e  or o t h e r  successo r  i s  the  hold-; 5 

of t h e  l ea seho ld  e s t a t e .  

I n  

7.2.11 Landlord s h a l l  give n o t i c e  w i t h i n  t e n  (10)  b u s i -  

n e s s  days t o  mortgagee of t h e  r e c e i p t  by Landlord of any no t i ce  

Of r e j e c t i o n  under t h e  Federa l  Bankruptcy Code o r  any s i m i l a r  law, 

30 
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l ! , r u i e  or regulation, by Tenant or on Tenant's behalf of this lease. 

7 . 3  New Lease: In the event that t he  leasehold estate i.s 
0 1  I /  

/ I  

- 
i 
te-rninated or cancelled in the entirety for  any reason or is 

4Ijrejected by Tenant or its trustee under t he  provisions of the Fed- 

J e r a 1  Bankruptcy Code, or any similar L a w ,  statute gr regulation, 
, - .  
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the mortgaqee holding a first senior lien upon the leasehold estato 

s h a l l  have the right, within sixty (60) days of receipt by 

rmr-fqaqee of notice of such termination o r  rejecticn, to demand a 

new lease to replace this lease coverin2 the Premises for a tern to 

commence on the date of procurement by Landlord of possession of 

the Premises and to expire on the same 3ate as this lease w o u l d  

have exp ired  if it had otherwise continue5 uninterrupted until its 

scheduled date of termination, and concaining 71' of the same 

riqnts, terms, unexpired options, covenants, considerations and 

obligations as set forth in this lease. Such new lease shall be 

executed and d e l i v e r e d  by Landlord to such mortgagee or its desig- 

nee within ninevy (90) days after (i) receipt by Landlord of writ- 

ten notice from the mortgagee of such election and the adoption 5 y  

Landlord's 9oard of Harbor Commissioners 3f an ordinance authoriz- 

in? the execation thereof, whichever event Occurs last and (ii) 

7 1 ,  upon payment by such mortgagee of all suns owing by Tenant under 

-- =he 2rsvisions of t h i s  lease (less t he  rent and other income actu- 

9;'ally coilected by Landlord in the ineantime from any subtenants or 

24' otfier occupants of the Premises) and subJect to paragraph 7 . 6  aqd . 

1 1  

/ I  
!I 
!I 
iI 

on 

(iii) upon performance Sy the mortgacee of a l l  other obligations 

361j05 Tenanz under the prsvrsions of this lease with respect to which 

,iperfamance is then due and which are susceptible of being cure? 
n- . I  
- 1  

I 
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lease,  Landlord shall refrain from terminating any existing sub- 

lease and from executing any new subleases or otherwise encumbering 

the Premises without the prior written consent of the mortgagee. 

Landlord shall account to the mortgayee for all rent collected from 

subtenants during such period. Any new lease granted shall er.joy 

the same priorFty in time and in right as this lease over any lien, 

encnmbrance or other interest created by Landlord before or after 

the date of such new lease and sha l l  have the benefit of and vest 

in the rnortqaqee all right, title, interest, power and privileges . 

of Tenant under this lease in and to the Premises, including speci- 

fically without written limitation, the assignment of Tenant's 

interest in and to all then existin9 subleases and sublease rentals 

and, the automatic vesting of title to all buildings, 'mprovements 

and appurtenances as well as to a l l  equipment, fixtures and rnachin- 

ery therein until the expiratiGn or termination of the term. Such 

new lease s h a l l  provide with respect to each and every sublease 

which immediately prior to the termination of the term of this 

l e a s e  w a s  superior to the lien of the mortgagee executing the new 

lease as Tenant, or as to which the mortgagee has executed a non- 

disturbance agreement, that such Tenant thereunder shall be deemed 

to have recognized the subtenant under the sublease pursuant to 

the terns of the sublease, as modified by any applicable nondistur- - 
bance 3r attornment agreement, as though the sublease had n e v e r  

terminated, but had continued in f u l l  force and effect after the c,' 

te-rxinatlon of the term of this lease, and to have assumed all of 

the obliqations of the  sublessor under the sublease accruing from 

ana after the termination of the term of this lease, except that 

t h e  3bli:ation of the new tenant, as sublessor, uncier any covenant 

3 2  



61 

71 

or amended (except with respect to termination pursuant to any 

eminent domain proceedings concerning the whole of the parcel bein; 
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interest in the Premises under paraqrapn 7 .2  above yhich consent 

shall not be unreasonably withheld. No agreement purporting to 

. 

surrender, cancel, terminate, or amend this lease shall be valid or 

effective unless such mortgagee shall firsc have consented thereto. 

In order to facilitate any financinc 3r refinancing by Tenant -3ich 

involves the hypothecation of the Tenant's leasehold estate, Land- 

l o r d ,  if requested so to do by Tenant, acro,es to join in executing 

any and a l l  instruments f o r  any mortGaqee srhich is or may becDme 

the holder of a lien that is a first lien and charge upon the 

leasehold estate may reasonably require in order: (i) to grant to 

the nortgagee or prospective mortqaqeo the right to act f o r  Tenant 
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Landlord's or  T e n a n t ' s  e s t a t e s  by t h e  s a m e  p a r t y  or by reason of 

any o t h e r  c i rcumstances ,  without  the p r i o r  consent of any and all 

rnortqaqeos on t h e  s e c u r i t y  of t h e  leasehold  e s t a t e .  

7 . 6  EStODDel C e r t i f i c a t e :  Landlord s h a l l ,  from t i m e  t o  t i m e ,  

u p o n  n o t  less  than f i f t e e n  ( 1 5 )  d a y s '  p r i o r  w r i t t e n  request  by 

Tenant o r  mortgagee, execute ,  acknowledge and d e l i v e r  t o  mortgagee 

o r  anyone des igna ted  by mortgagee or Tenant a s ta tement  i n  wr i t ing  

c e r t i f y i n g  to  mortgagee o r  t c  an independent t h i r d  p a r t y  t h a t  t h i s  

l e a s e  is unmodified and i n  full f o r c e  and e f f e c t  and t h a t  Landlord 

has  n o  knowledge of any uncured Defaul t s  o r  Events of Default of 

Tenant unrier t h i s  l e a s e  ( o r ,  i f  there  have been any modifications 

t h a t  t h e  s a m e  a r e  i n  full f o r c e  and e f f e c t  as modified and s t a t i n g  

the  mod i f i ca t ions  and, i f  t h e r e  a r e  any Defaul t s  or Events of 

Defau l t ,  s e t t i n g  them f o r t h  i n  reasonable  d e t a i l ) ,  t h e  commencement 

da te  and t h e  d a t e s  t o  which the r e n t  and o t h e r  charges  under t h i s  

lease have been pa id .  Any such s ta tement  d e l i v e r e d  pursuant to  

t h i s  paragrapn may be r e l i ed  upon by any prospec t ive  mortgagee o r  

any p rospec t ive  pu rchase r  of or from Tenant. 

ARTICLE VI11 

Casua l ty  and Eminent Domain 

8 . 1  Tenant t o  Give Notice: I n  case of any m a t e r i a l  damage t o  

or d e s t r x c t i o n  of the impxovements on t h e  P r e m i s e s ,  Tenan t  s1ic;ll 

wi th in  t e n  ( 1 0 )  days  g i v e  w r i t t e n  n o t i c e  thereof t o  Landlord g e n e r -  

a l l y  d e s c r i b i n g  the n a t u r e  and e x t e n t  of such damage o r  destruc-  ; .  

t i o n .  

- 

5 

8 . 2  Res to ra t ion :  I n  t h e  event  of any damage to o r  destruc-  

t i o n  of improvements cons t ruc t ed  on t h e  Premises and if t h e  i n s u r -  

ance ?rDceeds, i f  any,  payable on account  of such damage o r  

3 4  



. .  

1 

2 

3 

1 

5 

6 

" 
1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

00 
Y 

23 

21 

25 

26 

2 i  

?s 

destruction are sufficient for the purpose, Tenant shall within 

a reasonable period of time commence and complete the restoration, 

replacement or rebuilding of the damaaed improvements with such 

alterations and additions as may be made at Tenant's election pur- 

suant to dnd subject to the terms of paraqraph 5 . 3 .  Such restora- 

tion, replacement, or rebuilding, together with any temporary 

repairs and property protection penciing comDletion of the work is 

referre? to herein as " r e s t o r a t i o n " .  If the improvements are 

damage4 during the last ten (10) years of the term of this lease or 

if the insurance proceeds are not sufficient to complete restora- 

tion or if there are no insurance proceeds (other than by reason 

of Tenant's being a self-insurer as to such a casualty as provided 

in paragraph 5 . 9 . 4 ) ,  or if in Tenant's opinion it is economically 

unfeasible to undertake restoration, Tenanc s h a l l  promptly as 

practicable either: 

a. commence and complete restorztion of all or a 

portion of the damaged imprDvements; or 

b. remove any rubble ana cause the portion of the 

Premises occupied by the damaaed improvements as to 

which Tenant has not elected to undertake restor- 

ation to be returned to a safe condition and this 

lease s h a l l  terminate 3 s  to such portion of the 

Premises and the base rent shall be reduced as the 

parties shall either agree upon or as is determined,' 

by arSitratLon under paraqraph 10.1. 

8.3 Application of Insurance Proceeds: Proceeds of insurance 

policies required to be carried under paraqraph 5.8.l.c. payable to 

. e ? . ~ n t  3r any mort?aqee, wnich are r e c e i v e 6  3n account of any m 

3 5  
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the election 

as follows: 

a. 

b. 

destruction of improvements, if Tenant shall n o t  make 

permitted in paragraph 8 . 2 . b .  above, shall be applied 

Tenant shall furnish to Landlord and any mortqaaee 

evidence satisfactory to Landlord and the mortgaqee 

of the total cost of restoration pursuant to para- 

graph 8.2 and that Tenant has or will have available 

the t o t a l  amount of money which, when added to the 

insurance proceeds received, shall be sufficient to 

pay the cost of such restoration. 

After the conditions of subparagraph a. above have 

been complied w i t h ,  the insurance proceeds payable 

to Tenant or a mortgagee on account of any damaged 

improvements shall (subject to paragraph d. below) 

be paid to a depositary designated by Tenant, and 

from time to time as restoration progresses, the 

depositary shall pay (or reimburse Tenant fo r )  the 

cost of restoration. Such payment shall be made only 

(i) upon written request of Tenant to the depositary 

accompanied by a certificate of an independent archi- 

tect to the effect that the amount requested has been 

paid or is then due and payable and is properly a 

part of such cost: (ii) upon submission of evidence 

satisfactory to Landlord and mortgagee that there are 
no mechanic's or similar liens for labor or materials 

supplied i n  connection with such restoration to date 

or that such have been adequately provided for: and 

(iii) upon s u b m i s s i o n  of evidence satisfactory to 

- 

36 



Landlord and mortgagee t h a t  t h e  balance of sa id  

proceeds a f t e r  making t h e  payment requested will be 

s u f f i c i e n t  t o  pay the  balance of t h e  c o s t  of res tora-  

tion. Upon receipt  by Landlord and mortgagee of 

evidence s a t i s f a c t o r y  t o  then t h a t  r e s t o r a t i o n  has 

been completed an6 the  c o s t  t he reo f  pa id  i n  f u l l  o r  

has been adequate ly  provided for, and t h a t  there  a r e  

n o  merhsn ic ' s  cr s imi la r  l i e m  for l abo r  o r  mater ia l s  

s u p p l i e d  i n  c o n n e c t i o n  therewi th  which have n o t  been 

adequate ly  provided f o r ,  t h e  ba lance ,  if any, of such 

proceeds s h a l l  be paid t o  Tenant or  a s  Tenant may 

have agreed  i n  the  mortgage. 

c. Any i n s u r a n c e  proceeds payable  o r  he ld  a t  t he  termi- 

n a t i o n  of the t e r m  of t h i s  lease and not required to 

be pa id  t o  Tenant pursuant  t o  subparagraphs a .  o r  b. 

a b w e  s h a l l  be paid f i r s t  t o  t h e  mortqaqee t o  the 

e x t e n t  of i ts  l i e n ,  n e x t  t o  t h e  expenses of c lear ing  

any r u b b l e ,  nex t  t o  Tenant f o r  t h e  va lue  of i t s  anex- 

p i r e d  l e a s e h o l d  e s t a t e  de t e rn ined  immediately 2 r i o r  

to such c a s u a l t y  and t h e  ba lance  t o  Landlord. 

d .  If t h e r e  e x i s t s  a d e f a u l t  un5er a rnortqage, the mort- 

gaaee wi th  t h e  first p r i o r i t y  may, a t  i t s  opt ion,  

cause  i n s u r a n c e  proceeds t o  3e  h e l d  and re ta ined  by 

t h e  i n s u r a n c e  c a r r i e r  u n t i l  e i t h e r  ( i )  t h e  d e f a u l t  

i s  cured o r  (ii) Tenant ' s  i n t e r e s t  i n  t h i s  Lease and 

t h e  improvements t h e r e i n  is acqui red  by forec losure ,  

t r u s t e e ' s  sale, o r  deed 3r assignment i n  l i e u  of 

f o r e c l o s u r e  3r (iii) this Lezse is t e r n i n a t e d .  Upon 

- 
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t h e  r e l e a s e  of t h e  insurance  proceeds by rnortqaqee, 

t h e  insurance proceeds s h a l l  be pa id  and d i s t r i b u t e d  

t o  Landlord and Tenant i n  accordance w i t h  t h e i r  

r e s p e c t i v e  i n t e r e s t  t h e r e i n .  

8 . 4  Insurance Proceeds Less Than $500,000. If insurance 

proceeds a re  l e s s  than Five Hundred Thousand Dol lars  ($500,000)8 

such proceeds shall be paid t o  Tenant t o  be app l i ed  e i t h e r  t o  

r e s t o r a t i o n  or  t o  t h e  cost of removal of rubble with any excess t o  

be t h e  S r o p e r t y  of Tenant ( s u b j e c t  t o  t h e  provis ions  of any mort- 

g a g e ) .  

8 . 5  T o t a l  Takina. I f ,  a f t e r  t h e  commencement d a t e  ( a s  

d e f i n e d  i n  paragraph 2.2), t h e  whole of t h e  Premises, including the  

improveaents thereon  made by Tenant sha l l  be s u b j e c t  t o  condemna- 

t i ? n  t h e n ,  when possess ion  s h a l l  be taken  thereunder  by t h e  con- 

demnor, or t h e  Tenant i s  deprived of i t s  p r a c t i c a l  use of t h e  Prem- 

ises and t h e  improvements thereon ,  whichever d a t e  is e a r l i e r ,  t h i s  

l e a s e  and  a l l  r i g h t s  of Landlord and Tenant under t h i s  l e a s e  a s  t o  

t h e  2rernises condemned shall .  t e rmina te  and any r e n t  and a l l  o t h e r  

payments r e q u i r e d  of Tenant s h a l l  be apport ioned between the par- 

t i e s .  I n  t h e  event  of a p a r t i a l  t ak ing ,  as a result of which t h e  

remaining p o r t i o n  of t h e  Premises o r  t h e  improvements thereon can- 

not  be r e s t o r e d  t o  eccnomically v i a b l e  f a c i l i t y  of a compazz5la 

k ind  and q u a l i t y  t o  the f a c i l i t y  e x i s t i n g  p r i o r  t o  the  tak ing  w i t h  

t h e  condemnation award payable t o  Tenant,  then  t h i s  l e a s e ,  a t  Ten;: 

a n t ' s  opc ion ,  s h a l l  t e rmina te  as of t h e  time when possession of thc 

P r e m i s e s  s h a l l  be taken by t h e  condemnor o r  Tenant i s  deprived of 

i t s  9 r s c z i c a l  u s e  t h e r e o f ,  whichever is e a r l i e r .  The tak ings  

r e f e r r e d  t o  Ln t h i s  paragraph a r e  t o t a l  t ak ings .  

3 8  
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8 . 6  Partial Taking: If a part of the premises or any 

improvements thereon shall be subject to a taking and the remaining 

p o r t i o n  of the Premises and improvements can be restored by Tenant 

to an economically viable facility of comparable kind and quality 

to the facility existing prior to the takina, then this lease shall 

not be affected and Tenant shall retain the remaining portion of 

the ?remises; provided, however, the base rent for  the portion 

t a k e n  s h a l l  bs reduced by an arn0un.t that is in the same ratio to 

the Sase rent prior to the taking as the total number of square 

feet in the Premises taken Sears to the total number of square feet 

of the portion remaining after the date of taking. 

8.7 Eminent Domain Award: If there is a taking, the  rights 

and obliqations of the parties with reference to the award and the 

distr ibu' ion thereof shall be deternined in accordance w i t h  the 

provisions of this paragraph. The award shall belong to and be 

paid to Landlord, except that +he followigc portion thereof shall 

belong to and be paid to Tenant (or if there be a mortgagee shall 

be paid to the mortgagee, as the case nay be): 

a. The s u m  representing the value of the leasehold 

estate, including Tenant's equipment determined 

immediately prior to the taking, which sum shall be 

first applied toward any outstanding balance due a 

mortgagee : 
- 

b. A sum attributable to severance damages to be used r>: 

in the manner provided in paragraphs 8 . 2  and 8 . 3 :  and 

c. A s u m  attributable to loss af goodwill. 

Notwithstandin? the foreqoinq, Tenan-, shall have the r i g n t  to 

3p"ear in any e m i n e n t  domain proceeeinc and to independently seek 

a n  
4- 
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zonsequent ia l  damages. * .  

ARTICLE IX 

Defaul t  

9 . 1  Tenan t ' s  Defaul t :  The occurrence of any one of the 

f o l l o w i n g  s h a l l  c o n s t i t u t e  an Event of Default  under this lease by 

l'enant: 

9 .1 .1  F a i l u r e  to pay r e n t  when due i f  t h e  f a i l u r e  

z o n ~ i n u e s  f o r  a p e r i o d  of t e n  (10)  days e f t e r  w r i t t e n  not ice  by 

Lancilord has been g iven  t o  Tenant. 

9 . 1 . 2  Abandonment of the P r e m i s e s  or  any po r t ion  thereof 

( f a i l u r e  t o  operate the improvements for t h i r t y  C301 consecutive 

Jays s h a l l  be deemed an abandonment) except i n  the event  of an 

x c u r r e n c e  de_!=?ribed i n  A r t i c l e  VI11 and except f o r  such period of 

t i m e  n o t  t o  excced s i x  (6) months dur ing  c o n s t r u c t i o n  of Tenant's 

Plan (as  de f ined  i n  paragraph 4.1 1, dur ing  which pe r iod ,  Tenant 

s h a l l  be e n t i t l e d  to an abatement of base r en t .  

9.1.3 F a i l u r e  t o  perform any o t h e r  p rov i s ion  of t h i s  

l e a s e  if t h e  f a i l u r e  t o  perform is n o t  cured w i t h i n  t h i r t y  ( 3 0 )  

3ays after w r i t t e n  n o t i c e  has been given by Landlord t o  Tenant. 

If t he  failure cannot  reasonably be cured wi th in  t h i r t y  (30)  days, 

then it s h a l l  not  be deemed an Event of Defaul t  i f  Tenant commence5 

t o  c u r e  the f a i l u r e  w i t h i n  s a i d  t h i r t y  (30) day pe r iod  and there-  

after d i l i g e n t l y  and i n  good f a i t h  cont inues  to c u r e  t h e  failure. 

9 .1 .4  The l ea seho ld  es ta te  of Tenant under t h i s  l ea se  c,: 

shall be t r a n s f e r r e d  to, passed to or  devolve upon, by opera t ion  0: 

law, any person,  f i r m  or  co rpora t ion  except  pursuant  t o  o r  as per- 

m i t t e c i  under A r t i c l e s  V I  and VII. 

9.1.5 T h e  levy  of any attachment or execut ion  or  the 

40 
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appointment of any r e c e i v e r  

of any c o u r t  which d i r e c t l y  

w i t h  T e n a n t ’ s  o p e r a t i o n s  unc 

execu t ion ,  r e c e i v e r s h i p ,  or 

or t h e  execut ion of any o t h e r  process 

o r  i n d i r e c t l y  s u b s t a n t i a l l y  i n t e r f e r e s  

er t h i s  l e a s e  and which attachment, 

o t h e r  process  of such cour t  ( o r  the 

e f f e c t  t h e r e o f )  i s  n o t  vaca ted ,  d i s m i s s e d  gr se t  a s i d e  within a 

p e r i o d  of one hundred twenty (120) days.  

9.1.6 Tenant shall. become i n s o l v e n t  and s h a l l  take t h e  

b e n e f i t  of any ppesen t  o r  f u t u r a  ~ Z S G ~ V ~ S C ~  s t a t u t e  by making a 

g e n e r a l  ass ignment  f o r  t h e  b e n e f i t  of c r e d i t o r s ,  or f i l i n g  a 

v o l u n t a r y  p e t i t i o n  i n  bankruptcy or a p e t i t i o n  o r  answer seeking an 

arrangement for r e o r g a n i z a t i o n  o r  t h e  readjus tment ’of  indebtedness 

under the  F e d e r a l  bankruptcy l a w s  o r  under any o t h e r  l a w  o r  s t a t u t e  

of t h e  United S ta t e s  o r  of any s t a t e  law, o r  consent  t o  the  

appointment of a recei-Jer, t r u s t e e  or l i q u i d a t o r  of a l l  or substan- 

t i a l l y  a l l  of t h e i r  p rope r ty ,  i f  same i s  not vacated,  dismissed or  

set  a s i d e  w i t h i n  a per iod  of t h i r t y  (30) dsvs. 

9.1.7 By orde r  or  decree of a c o u r t ,  Tenant s h a l l  be 

adjudqed bankrup t ,  or  an o r d e r  be made approving a p e t i t i o n  f i l e d  

by any of t h e  c r e d i t o r s ,  s eek ing  t h e  readjustment  of i t s  indebted- 

n e s s  under F e d e r a l  bankruptcy laws, o r  any laws o r  s t a t u t e s  of t h e  

United S t a t e s ,  o r  any s t a t e  t h e r e o f ,  i f  same i s  n o t  vacated, dis- 

nisseci, o r  set  a s i d e  wi th in  a period. of s i x t y  ( 6 0 )  days. 

9.1.8 A p e t i t i o n  under any p a r t  of the Federal  bank- 

ruptcy  laws or  an a c t i o n  under any p r e s e n t  o r  f u t u r e  insolvency Jhw 

31: s t a t u t e  s h a l l  be f i l e d  a g a i n s t  Tenant and s h a l l  no t  be dismissed 

a i t h i n  one hundreci twenty (120) days a f t e r  t h e  f i l i n g  thereof .  

9.1.9 Any l i e n  i s  f i l e d  a q a i n s t  t h e  Landlord’s  i n t e r e s t  

in t h e  ?remises  because 3f any ac= o r  omission of Tenant and i s  not 

31 
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removed wi th in  one hundred twenty ( 1 2 0 )  days except as expressly 

provided  in A r t i c l e  V I I .  

9 . 2  Notice of Defaul t :  Notices  given under t h i s  A r t i c l e  

shall spec i fy  t h e  a l l e g e d  Defaul t  and t h e  app l i cab le  lease provi- 

sions and shall demand t h a t  Tenant  perform such p rov i s ions  or pay 

t he  r e n t  o r  o t h e r  sum t h a t  is in a r r e a r s ,  a s  t h e  case  may be, 

w i t h i n  t h e  a p p l i c a b l e  pe r iod  of t i m e ,  o r  q u i t  t he  Premises or 

por%ion  thereof  a f f e c t e d  by t h e  d e f a u l t .  N o  such notice s h a l l  be 

deemed a f o r f e i t u r e  or te rmina t ion  of t h i s  l ea se  except as pro- 

v i d e d  i n  paragraph 9.3. 

9 . 3  Landlord ' s  Remedies: Subjec t  t o  the  p rov i s ions  of X r t i -  

= l e  V I I ,  Landlord s h a l l  have the fol lowing remedies i f  Tenant com- 

m i t s  an Event of D e f a u l t .  These remedies a r e  not exc lus ive ;  they 

sre c u m u l a t i v e  i n  a d d i t i o n  50 any remedies now o r  l a t e r  allowed by 

l a w  b u t  no such remedy s h a l l  be undertaken u n t i l  t h e r e  is an Event 

2f Defaul t .  

9 . 3 . 1  Landlord m a y  c o n t i n u e  t h i s  l e a s e  i n  f u l l  force and 

s f f e c t  and LandLord shall have the r i g h t  t o  c o l l e c t  any r e n t  pay- 

sble  to Tenant when due. During the per iod  t h e r e  is an Event of 

Default, Landlord may e n t e r  t h e  Premises or any p a r t  thereof  and 

c e l e t  t h e n  t o  t h i r d  p a r t i e s  f o r  Tenant ' s  account. Tenant s h a l l  he 

L iab le  immediately t o  Landlord f o r  a l l  c o s t s  Landlord incurs  i n  

c e l e t t i n q .  R e l e t t i n g  can be for a pe r iod  s h o r t e r  o r  longer  than 

the remaining term of this  lease. Tenant s h a l l  pay to Landlord 

the r e n t  due under t h i s  l e a s e  on t h e  d a t e  such r e n t  is due which 
5 

?ayment s h a l l  be a d j u s t e d  by the  amount of r e n t  Landlord receives  

f r o m  any r e l e t t i n q .  N o  a c t  of malfeasance,  e f f o r t  t o  r e l e t  or any 

Dther act by Landlorc? allowed by t h i s  paraqraph s h a l l  t e rmina te  
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this l e a s e  unless Landlord notifies Tenant that Landlord elects to 

terminate this lease.  

9.3.2 Subject to the provisions of Article V I I ,  Land- 

lord may terminate Tenant's right to possession of the Premises or  

any part thereof to which the default is applicable at any time 

while an Event of  Default is outstanding by giving notice to Tenant 

(with a copy to the mortaaqee whose name and address Landlord shall 

have been g i v e n  notice) specifying t h e  Event of Default and a date 

on which Tenant's Leasehold interest in t h e  Premises or portion 

thereof shall terminate, and unless rnortqaqee shall cure such Event 

of Default within periods of time allowed therefor, Tenant's lease- 

hold interest shall terminate on the date specified therein as 

f u l l y  and completely as if such date w e r s  the date originally f i x e d  

for the expiration of the term and Tenant shall then quit and sur- 

render the affected Premises. No act by Landlord other than giving 

such notice to Tenant shall terminate this lease. On termination, 

Landlord shall have the rights described in paraqraph 9.4. 

9 . 3 . 3  Subject to the provisions of Article VII, Land- 

lord shall have the right to have a receiver appointed to collect 

rent and operate the leasehold estate while an Event of Default is 

outstanding. Neither the filinq of a petition for the appointment 

or' a receiver nor the appointment thereol- shall constitute an 

election by Landlord to terminate t h i s  lease. 

9 . 3 . 4  Subject to the provisions of Article V I I ,  Land-c; 

lore nay, at any time after an Event  of Default exists, cure such 

default at Tenant's expense. If Landlord at any time, by reason 

of an Event of Default, pays any sum or does any act that requires 

t h e  ?ayrnent of any sum, the sum p a i d  by Landlord s h a l l  be due 
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immediately from Tenant t o  Landlord a t  t h e  t ime t h e  sum i s  paid,  

and i f  pa id  a t  a l a t e r  d a t e ,  s h a l l  bear  i n t e r e s t  as provided i n  

paragraph  3.2.9.b. f r o m  the date  the  sum is pa id  by Landlord 

u n t i l  Landlord is reimbursed by Tenant. 

9 .4  Termination R i u h t s  : On te rmina t ion  of Tenant 's  leasehold 

i n t e r e s t  i n  the Premises o r  any po r t ion  the reo f  under the  provi- 

s i o n s  of paragraph 9.3,  Landlord has the  r i g h t  t o  receive from 

Tenant,: 

9 .4 .1  The worth,  a t  t h e  t i m e  of the award, of the unpaid 

r e n t  t h a t  has been earned at t h e  time of te rmina t ion .  

9 .4 .2  The worth,  a t  t h e  t i m e  of t h e  award, of the amount 

by which t h e  unpaid r e n t  t ha t  would have been earned a f t e r  the d a t e  

of t e r m i n a t i o n  u n t i l  t h e  t i m e  of award, exceeds t h e  amount of the 

loss of r e n t  t h a t  Tenant proves could ha-ro been reasonably avoided. 

9-4.3 The w o r t h ,  at the time of the award, of the amount 

by w n i c h  t h e  unpaid r e n t  f o r  a per iod  of f ive  ( 5 )  years  a f t e r  the 

t i m e  of the award or  t h e  balance of t he  term after t h e  time of the  

award, whichever is less,  exceeds t h e  amount of t h e  loss of r e n t  

t h a t  Tenant proves c o u l d  have been reasonably avoided. 

9.4.4 Any other amount and c o u r t  costs necessary t o  

compensate Landlord f o r  a l l  detr iment  proximately caused by Ten- 

ant's d e f a u l t .  - 
9.4.5 "The worth, at the t i m e  of the award" a s  used i n  

paraqrapns 9 .4 .1  and 9 .4 .2  is t o  be computed by allowing i n t e r e q t . ,  

a t  t h e  rate of ten p e r c e n t  (10%) p e r  year. 'The worth, a t  t h e  time 

3f t h e  award", as referred t o  i n  paragraph 9.4.3 above is t o  be 

computed by d i sccxn t ing  the  amount i n  accordance w i t h  accepted 

f i n a n c i a l  p r a c t i c e  at t he  d i scoun t  r a t e  of t h e  Federal  Reserve Sank 
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of San F ranc i sco  a t  t h e  t i m e  of t h e  award, p l u s  one pe rcen t  (1%) 

per  year. 

9.5 Landlord ' s  Defau l t :  Landlord s h a l l  be i n  d e f a u l t  of t h i s  

l e a s e  i f  it f a i l s  or r e f u s e s  t o  perform any provision of this l e a s e  

t h a t  Lancilord is o b l i g a t e d  t o  perform if the f a i l u r e  t o  ger forn  is 

n o t  cu red  w i t h i n  t h i r t y  ( 3 0 )  days a f t e r  n o t i c e  of d e f a u l t  has  been 

g iven  by Tenant  t o  Landlord.  If such d e f a u l t  cannot  be reasonably 

cu red  w i t h i n  t h i r t y  ( 3 0 )  days, Landlord s h a l l  n o t  be i n  d e f a u l t  of 

this l ease  if Landlord commences t o  cure  the  d e f a u l t  w i th in  the  

t h i r t y  (30) day per iod  and t h e r e a f t e r  d i l i g e n t l y  and i n  good f a i t h  

c o n t i n u e s  t o  cure the d e f a u l t .  Tenant a t  any t i m e  a f t e r  Landlord 

commits a d e f a u l t  can c u r e  t h e  d e f a u l t  a t  Landlord ' s  expense. If 

Tenant  a t  any  t i m e  by reason of Landlord 's  d e f a u l t  pays any sum o r  

does any a c t  tha t  requires payment of any sum, +he sum paid by Ten- 

a n t  s h a l l  be due immediately f r o m  Landlord t o  Tenant at t h e  t i m e  

t h e  sum is paid ,  and s h a l l  bear i n t e r e s t  as provided  i n  paragraph 

3 . 2 . 8 . 5 .  f r o m  t h e  d a t e  the sum is pa id  by Tenant u n t i l  Tenant is 

reimbursed by Landlord. 

9.6 E f f e c t  of Waiver of Defaul t :  N o  consen t  or waiver 

e x p r e s s  or impl ied  by Landlord t o  or of any breach of any covenant, 

c o n d i t i o n  or duty  of Tenant  s h a l l  be cons t rued  as a consent  o r  'r 

waiver  t o  or of m y  o t h e r  b reach  of t h e  same or  any  cis-: zz,venan=, 

c o n d i t i c n  or duty u n l e s s  i n  w r i t i n g  s iqned  by Landlord.  N o  deLay 

o r  omission in t h e  exe rc i se  of any r i g h t  or remedy of Landlord on,; 

any Event  of Defau l t  by Tenant  s h a l l  impair  such r i g h t  or remedy 

o r  be construed as  a wa ive r .  The r e c e i p t  and acceptance  by 

Landlord o f  d e l i n q u e n t  reFt s h a l l  no t  c o n s t i t u t e  a waiver of any 

I o t h e r  d e f a u l t  but shall c o n s t i t u t e  Drily a waiver of t ime ly  payments 
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for t h a t  p a r t i c u l a r  r e n t  payment involved. . .  
ARTICLE X 

A r b i t r a t i o n  

1 0 . 1  A r b i t r a t i o n :  Whenever i n  t h i s  l ea se  it i s  provide6 t h a t  

a d i s p u t e  s h a l l  be determined by a r b i t r a t i o n  o r  if t h e  p a r t i e s  

s h a l l  o therwise  acjree t o  a r b i t r a t i o n ,  the  a r b i t r a t i o n  s h a l l  be 

conducted as provided i n  t h i s  paragraph. The p a r t y  d e s i r i n g  such 

a r b i t r a t i o n  s h l l  g ive  w r i t t e n  n o t i c e  thereof t o  t h e  o t h e r  specify- 

i n g  t he  d i s p u t e  t o  be a r b i t r a t e d .  With in  twenty (20) days a f t e r  

t h e  d a t e  dn which t h e  a r b i t r a t i o n  procedure is invoked a s  provided 

i n  th is  l e a s e ,  each p a r t y  s h a l l  appoint  an experienced a r b i t r a t o r  

and n o t i f y  t h e  o t h e r  p a r t y  of t h e  a r b i t r a t o r ' s  name and address. 

T h e  t w o  a r b i t r a t o r s  so appoin ted  s h a l l  appoint  a t h i r d  experienced 

a r b i t r a t o r .  If t h e  t h i r d  a r b i t r a t o r  to  be so appointed is not 

appoin ted  w i t h i n  t h i r t y  (30) days of t h e  d a t e  the a r b i t r a t i o n  pro- 

cedure  is invoked as provided i n  this l ease ,  then e i t h e r  Landlord 

o r  Tenant s h a l l  be e n t i t l e d  t o  apply t o  the  P r e s i d i n g  Judge of t he  

S u p e r i o r  Court of the  County of Los Anyeles for  the s e l e c t i o n  of a 

t h i r d  a r j i t r a t o r  who s h a l l  t h e n  p a r t i c i p a t e  i n  t h e  a r b i t r a t i o n ,  

and w h o  s h a l l  be s e l e c t e d  from a l i s t  of names of experienced 

a r b i t r a t o r s  submitted by Landlord o r  front a l i s t  of names s u b m i t t e d  

by Tenant .  The a r b i t r a t o r  or a r b i t r a t o r s  so =r le=+cd  shall furn is f .  

Landlord and Tenant w i t h  a w r i t t e n  dec is ion  w i t h i n  t h i r t y  (30 )  
- 

days of t h e  d a t e  of s e l e c t i o n  of t h e  l a s t  of t he  a r b i t r a t o r s  t o  7 

be so s e l e c t e d .  Any d e c i s i o n  so submitted s h a l l  be s igned by a 
r7 

rna jor i ty  of t he  a r b i t r a t o r s '  i f  more than two have Seen se lec ted .  

i n  d e s i g n a t i n g  a r S i t r a t o r s  and i n  dec ia ina  t h e  d i s p u t e ,  t h e  a rb i -  

, , a t o r s  s h a l l  act i n  accordance w i t h  t he  r u l e s  t hen  i n  fo rce  of 
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the American A r b i t r a t i o n  Assoc ia t ion ,  s u b j e c t ,  however, t o  such 

l i m i t a t i o n s  a s  may be p laced  upon them by t h e  p rov i s ions  of t h i s  

lease. The o b l i g a t i o n  of Landlord and Tenant t o  s u b m i t  a d i spute  

t o  a r b i t r a t i o n  is l imi t ed  t o  d i s p u t e s  a r i s i n a  under those provi -  

s i o n s  of t h i s  l e a s e  which s p e c i f i c a l l y  provide for a i b i t r a t i o n  p u r -  

suan t  t o  t h i s  paragraph. 

ARTICLE X I  

Miscel laneous Provis ions 

11.1 Notice:  Any n o t i c e ,  denand, r e q u e s t ,  consent ,  ap2roval 

31 communication t h a t  e i t h e r  p a r t y  d e s i r e s  o r  is requi red  t o  give 

t o  t h e  o t h e r  party s h a l l  be i n  w r i t i n g  addressed t o  the  other 

p a r t y  a t  t h e  addres ses  as fo l lows:  

TO LANDLORD: c/o Executive Director 
Long aeacn Harbor Department 
C i t y  of Long 3each 
925 Harbor Plaza 
Long Beach, C a l i f o r n i a  90802 

TO TENANT: Q u i e t  Cannon 'Long Beach, Inc. 
600 Queensway Drive 
Long aeach, C a l i f o r n i a  90802 

WIT3 COPIES TO:  Q u i e t  Cannon Long Seach, Inc.  
1072  Southeast  B r i s t o l ,  S u i t e  105 
Santa  Ana, C a l i f o r n i a  92707 

and 

Wyman, Bautzer ,  Chr i s t ensen ,  

Attorneys a t  Law 
4100 ?lacArthur Boulevard 
Newport Beach, C a l i f o r n i a  92660 

Kuchel & S i l b e r t  

At ten t ion :  G i l b e r t  N .  Kruger, P.C.  r - .' L 

o r  such addres s  as may have been s p e c i f i e d  by n o t i f y i n g  the  o t h e r  

party of t h e  change of a d d r e s s .  Notice s h a l l  be deemed serve6 on 

t h e  date of a c t u a l  d e l i v e r y  or  t h e  f i rs t  at tempted d e l i v e r y  as 

snown on the re t i l rn  r e c e i p t  if mailed w i t h  t h e  United S ta t e s  P o s t a l  
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S e r v i c e  by c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  r eques t ed .  

11.2 Consent  and Amroval :  Except as o the rwise  s p e c i f i c a l l y  

provided  h e r e i n ,  Landlord ' s  consent  or approval of any a c t  by Ten- 

a n t  r e q u i r i n q  Land lo rd ' s  consent  Dr approval s h a l l  n o t  be unreason- 

a b l y  w i thhe ld  o r  de layed  by Landlord and if g iven  s h a l l  not be 

deemed t o  waive o r  render  unnecessary Landlord 's  consent  to, or  

approva l  o f ,  any  subsequent  ac t  by Tenant. 

1 1 . 3  Time of Essence: T i m e  is of t h e  essence  of each provi- 

s i o n  of t h i s  lease.  

1 1 . 4  Municipal  P o w e r s :  Nothing conta ined  h e r e i n  s h a l l  be con- 

strued. a s  a l i m i t a t i o n  upon powers of Landlord a s  a char te red  c i t y  

of t h e  S t a t e  of C a l i f o r n i a  o r  upon t h e  powers o f  the Board of 

Harbor Commissioners. 

11.5 Covenants  and Condi t ions :  A l l  p r o v i s i o n s  hereof  

expres sed  as e i ther  covenants o r  cond i t ions  on t h e  p a r t  of Tenant 

o r  Landlord to be performed o r  observed s h a l l  be deemed to  be both 

17 j covenan t s  and c o n d i t i o n s .  'I I 
18 f 

I 
19 ! 

I 

1 1 . 6  Successo r s :  T h i s  lease s h a l l  Se b ind ing  on and inure  t o  

the b e n e f i t  of t he  pa r t i e s  and t h e i r  successo r s  excep t  as nay 

?* j '  otherwise be provided  h e r e i n .  

1 1 . 7  C a l i f o r n i a  Law: This lease w i l l  be cons t rued  and i n t e r -  
21 !I 

i (  

If 

no I -- 9rz tes i  i n  accordance  wi th  t h e  l a w s  of L!ic S L 4 2  of Ca l i fo rn ia .  ;i - 
I '  Tenant  covenants  and ag rees  t o  submit t o  t h e  pe r sona l  j u r i s d i c t i o n  

a .  

5 - 
- 24' of any S t a t e  c o u r t  i n  the S t a t e  of C a l i f o r n i a  for any d i spu te ,  / I  

c l a i m  3r m a t t e r  a r i s i n g  o u t  of o r  re la ted hereto. II 
26 i :  11 .8  I n t e u r a t e d  Aareement: This l e a s e  c o n t a i n s  o r  r e f e r s  t o  

a l l  of t h e  agreements  of t h e  p a r t i e s  and cannot  be amended o r  
2.; / I  . .  

I /  
5 : I  

j I  
,modified e x c e p t  by w r i t t e n  agreement. No amendment t o  t h i s  l e a s e  
I 
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e n t e r e d  i n t o  wi thout  t h e  consen t  of mortgagee s h a l l  be binding upon 

mortgagee o r  i t s  successors, a s s i g n s  o r  nominees. 

11.9 I n t e r p r e t a t i o n :  T h e  cap t ions  and t h e  Table  of Contents 

shall have n o  e f f e c t  on t h e  i n t e r p r e t a t i o n  of t h i s  l e a s e .  When 

r e q u i r e d  by t h e  contex t  of t h i s  l e a s e ,  t h e  s i n g u l a r  s h a l l  include 

t h e  plural. 

11.10 S e v e r a b i l i t y :  The unenfo rceab i l i t y ,  i n v a l i d i t y  or 

F l l e c a l i t y  of any p rov i s ion  s h a l l  n o t  render the o t h e r  provisions 

unenfo rceab le ,  i n v a l i d  o r  i l l e g a l .  

11.11 At to rneys '  Fees :  If e i t h e r  pa r ty  commences an  ac t ion  

a g a i n s t  the o t h e r  p a r t y  a r i s i n g  o u t  of or i n  connec t ion  w i t h  t h i s  

lease,  the p r e v a i l i n g  p a r t y  shall be e n t i t l e d  t o  r eques t  the cour t  

f o r  an a w a r d  of reasonable  a t t o r n e y s '  fees and costs of s u i t  from 

t h e  l o s i n g  p a r t y .  

11.12 Extraord inary  Events:  In any case w h e r e  e i ther  par ty  

h e r e t o  is r e q u i r e d  to do any act ,  de lays  caused by or  r e su l t i ng  

from acts of God, w a r ,  c i v i l  commotion, f i r e ,  flood, earthquake o r  

o t h e r  c a s u a l t y ,  s t r i k e s  o r  o t h e r  ex t r ao rd ina ry  l a b o r ,  d i f f i c u l t i e s ,  

s h o r t a g e s  of labor or materials or  equipment i n  the ordinary course 

of t r a d e ,  government r e g u l a t i o n s ,  l i t i g a t i o n ,  u n a v a i l a b i l i t y  of 

f i n a n c i n g  due to government r e s t r i c t i o n  of t h e  a v a i l a b i l i t y  of 

c r e d i t  o r  the  i n t e r n a t i o n a l  trznsfer of f u n d s ,  t h e  order of any 

c o u r t  o r  r e g u l a t o r y  bociy, o r  o t h e r  causes n o t  reasonably  within 

such p a r t y ' s  cont ro l  and n o t  due to t he  f a u l t  or neglect of such: . 
-5 - 

p a r t y  s h a l l  n o t  be counted i n  determining t h e  t i m e  dur ing  which 

s u c h  a c t  shall be completed,  whether  such time be designated by a 

f i x e d  d a t e ,  a f i x e d  t i m e  or  "a  reasonable  t ime" ,  and such t i m e  

s h a l l  be deemed t o  be extended by t h e  period of s u c h  delay. Except 
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as provided above and elsewhere i n  this lease, financial inability 

of either party shall n o t  be considered to be a circumstance or 

cause beyond t he  reasonable control of that party. 

11.13 Nondiscrimination: In the performance of this lease,  

Tenant shall not discriminate against any employee or  applicant 

for  employment because of age, race, color ,  religion, ancestry or 

national origin. Tenant will take affirmative action to ensure 

t h a t  applicants are employed, and that: employees are treated. during 

employment without regard to their aqe, race, color, r e l i g i o n ,  sex, 

ancestry or national origin. Such action shall include, but not be 

l i m i t e d  to, the following: employment, upgrading, demotion or 

transfer: recruitment or recruitment advertisinq; layoff or 

termination; rates of pay or other forms of compensation, and 

selection f o r  training, including apprenticeship. Tenant shal l  

post in conspicuous places, available to employees and applicants 

fo r  empLoyment, notices setting forth the provisions of t h i s  para- 

graph. 

11.14 Mutual Termination of Sublease: The parties agree that, 

as of the commencement date (as defined in paragraph 2.21, the Sub- 

lease (as defined in paragraph 1.1) shall be terminated and of no 

c AUrther force or effect; provided, however, Tenant's obliyations 

/ 
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t- 
to Secretan, on behalf of thecorporauon therein named ana actnowl- 

edged :o me that the corporation executed it. 

1 
t '- 

I* - Name I Typea or Pnntcol 
L-10 I I Y I Z )  
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under paragraphs 4 ,  9.A. and 1O.B. shall surv ive  the t e r m i n a t i o n  of 

CCCCYUCI 

t 
**-- 

t JOANNELEE : t Notary Public Calilornld + t * Princcoal Olhcc In , * : Olange Councv i + 

OFFICIAL SEAL 

My Comm. Exp. Jan 7.1991 : 
!-.***-*-.---- 

(This  area for o l f i c i ~ l  notarial sea11 

t h e  Sublease. 

QUIET CANNON LONG BEACH, INC., 
a C a l i f o r n i a  corporation 

/ 
Dated: ? - 7 A  , 1987 By 

STATE OF CALIFORNIA 

. n  - * C O U N l T O F . 0 ~  I 
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23 
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25 

26 

27 

28 

1987. 

i J O H N  R .  CALHOUN, C i t y  Attorney - .  

ECP :dmp 
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LANDLORD'S CONSENT TO SUBLEASE AND AGREEMENT 

THIS LANDLORD'S CONSENT TO SUBLEASE -4ND AGREEMENT ("Agreement") is 
madeasofthis 12th dayof November 1996, by and behveen LONG BEACH GROUP INC., 
a California corporation ("Sublandlord") , and CITY OF LONG BEACH, a municipal corporation 
("Landlord"). 

W I T  N E S E T  H: 

A. Sublandlord is the tenant under that certain lease dated as of May 7, 1987 ("Master 
Lease"), pursuant to which Landlord leased to Sublandlord (which was formerly known as Quiet Cannon Long 
Beach, Inc., a California corporation) the real property located in the City of Long Beach, County of Los 
Angelzs, State of California, described as approximately 2.34 acres. commonly known as 600 Queensway 
Drive, Long Beach, California, as more particularly described in Exhibit "A" attached hereto and incorporated 
by this reference hereby ("Master Lease Premises") . 

B. Pursuant to the terms and conditions of the Master Lease, Sublandlord has constructed 
on the Master Lease Premises and Sublandlord does own in fee, subject to the reversionary rights of Landlord 
set forth in the Master Lease, those certain improvements consisting of a bar and restaurant consisting of 
approximately 1 1,000 square feet, certain fixtures and appurtenances relating thereto (collectively 
"Improvements") The Master Lease Premises and the Improvements ars hereinafter collectively referred to as 
the "Premises." 

C. Pursuant to that certain Sublease dated as of October 14, 1996 ("Sublease"), and 
subject to certain conditions, includmg, nithout limitation, Landlord's consent to the Sublease and the execution 
of this Agreement, Sublandlord has subleased to T. TERN SIM-IENG, an individual, ("Subtenant"), the 
Premises. together with certain personal propep, furniture, fixtures and equipment as more particularly 
described in the Sublease. 

D. In accordance with Section 6.4 of thz Master Lease. Sublandlord has requested 
Landlord's consent to the Sublease. 'Lancilcrd has consented to the Sublease upon and subjcct :z thc iirriis aid 
provisicns set forth herein. 

NOW, THEREFORE, for valuable consideration. receipt of which is hereby acknowledged. 
:he parties hereto mutually covenant and agree as follows: 

1. 
all of the provisions of the Sublease. 

Landlord hereby consents to the sublease of the Premises by Subtenant and approves 

2 . Landlord hereby represents that (3) the >laxer Lease is unmodified and in full force and 
5ffcct; ibj die base rentai payable under the hlastzr Lease is $2.705 per month. subject to annual adjustment 
i3 accordance sit4 Section 3.2.8 ofthe Mmrr h e ;  !c) that all rents and other sums payable by Sublandlord 
mder the ;Ilaster Lease have been paid through November 1996: (d) that the term of the Master 
Lase expires on May 3 1,2033: and (e) thar Sublandlord is not in default under any of the terms, covenants 
or conditions contained in the Maser Lme nor has c;ny event occurred whtch would, with the passage of time, 



or giving of notice, or both, constitute a default under any of the terms, covenants or conditions contained in 
the Master Lease. 

3.  Landlord hereby agrees that the business conduc+cd on the Premises may be temporarily closed 
or othenvise suspended for all or part of the period commenci: with the date hereof. through and including 
the Weth (30th) day immediately ?dlowing the Commencement Date, as that term is defined in the Sublease 
("Temporary Closure"). During such period of Temporary Closure, Sublandlord shall not be deemed to be in 
default of any te&, covenant, condition or agreement on Subtenant's part to be performed under the Master 
Lease as a result of the Temporary Closure, other than the payment of any monetary obligation thereunder, and 
Landlord shall not serve a notice of election to terminate the Master Lease, or otherwise terminate the leasehold 
estate of Sublandlord thereunder by reason of such Temporary Closure. 

4. Landlord hereby agrees that during the term of the Sublease, including any extended term as 
provided for in the Sublease: 

A. Provided Sublandlord is not in default under any of the terms, covenants or conditions 
contained in the Master Lease, no cancellation, surrender, acceptance of surrender, or modification of the 
Sublease shall cause the cancellation, surrender or modification of the Master Lease. 

B. Any notice, demand, election or other communication required or permitted under the 
Master Lease to be given by Landlord to Sublandlord but which is g~ven to Subtenant shall not be binding upon 
or affect Sublandlord, unless a copy of said notice shall be given to Sublandlord within the time when such 
notice shall be required or permitted to be given to Sublandlord under the Master Lease. 

C. In the event of a default by Subtenant in the perfomace or observance of any term, 
covenant, condition or agreement on Subtenant's part to be performed under the Sublease that also constitutes 
a dei?i.uk under the Master Lease, other than a term, covenant, condition or agreement requiring the payment 
of a sum of money, if such d e h l t  is of such a nature that the same cannot practicably be cured by Sublandlord 
without talung possession of the Premises, or if such default is of such a nature that the same cannot be cured 
by Sublandlord, then Landlord shall not serve a notice of election to terminate the Master Lease, or othenvise 
terminate the leasehold estate of Sublandlord thereunder by reason of such default, if and so long as: 

(i) in the case of a default which cannot practicably be cured by Sublandlord 
without talung possession of the Premises, Sublandlord shail deliver to Landlord, within hrty 
(30) days after notice from Landlord, a written instrument wherein Sublandlord agrees that 
it will cure such default ("Sublandlord's Notice"); and 

(ii) in the case of a default which cannot practicably be cured by Sublandlord without 
taking possession of the Premises, Sublandlord shall. if practicable in Sublandlord's discretion, proceed 
to obtain possession of the Premises, Sublandlord shall have one hundred fie (150) days from the 
date of the Sublandlord's Notice to obtain possession of the Premises, which one hundred and fifty 
(150) day.period the parties acknowledge and agree shall be,tolled during the term of any bankruptcy 
of Subtenant. Upon obtaining possession, Sublandlord shall promptly commence and duly prosecute 
to completion such action as may be necessary to cure such default. Notwithstanding anything in the 
foregoing to the contrary, provided all payment obligations under the Master Lease have been and 
continue to be performed by Sublandlord, the business conducted on the Premises may be temporarily 
closed or otherwise suspended during Sublandlord' s possession of the Premises until the date whch 



is ten (1 0) days following Sublandlord's procurement of an Alcoholic Beverage License Type 47 
without restrictions relating to the Premises ("Additional Temporary Closure"), and during the period 
of such Additional Temporary Closure, Landlord shall not serve a notice of election to terminate the 
Master Lease, or otherwise terminate the leasehold estate of Sublandlord thereunder by reason of such 
Additional Temporary Closure. 

Su%landlord shall not be required to continue to proceed to obtain Possession, or to continue 
in Possession of the Premises pursuant to clause (ii) above if and when such default shall be cured, Nothing 
herein shall preclude Landlord from exercising any of its rights or remedies with respect to any other default 
by Sublandlord during any period when Landlord shall be forbearing termination of the Master Lease as above 
provided, but in such event Sublandlord shall have dl of the rights and protections herein above provided for. 

5 .  Except as expressly provided for herein the parties understand and agree that nothing 
contained in this Consent shall change any of Sublandlord's duties and obligations to Landlord under the Master 
Lease. 

i 



6 .  Any notice to be given or other document to be delivered by either party to the other 
hereunder may be delivered in person to either party or may be deposited in the United States mail in the State 
of California, duly certified, return receipt requested, with postage prepaid, and addressed to the party for 
whom intended as follows: 

TO SUBLANDLORD: 

c/o Long Beach Group, Inc. 
17622 Irvine Boulevard, Suite 4 
Tustin, California 92680 

with a copy to: 

Hill, Farrer & Bum11 
445 S. Figueroa St., 34th Floor 
Los Angeles, California 9007 1 
Attn: Alfred M. Clark, 111, Esq. 

TO LANDLORD: 

City of Long Beach 
Department of Community Development 333 W. Ocean Boulevard 
Long Beach, Califomia 90802 . 

Attn.: Vincent Coughlin 

IN WITNESS WHEREOF, the parties have executed this amendment as of the date and year 
first written above. 

“LANDLORD” 

LO 7 G @ i G C .  , a California corporation 



EXHIBIT B 

Legal Description of Property 

[DESCRIPTION OF PROPERTY ATTACHED] 
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MASTER LEASE PREMISES 
Parcel I 

That certain parcei of land containing approximately 94,503 square feet situate in the Harbor District of the City of 
Long Beach, County of Los Angeles, State of California, more particularly described as follows: 

Commencing at Monument L.B.H.D. "A-11 Aux", as recorded in Book 81, Page 50, Ilecord of Surveys of said 
county; thence North 980.50 feet; thence East 1,216.30 feet to the true point of said point of begmmng 
having Coordinates N 4,024,567.85; E 4,227,436.99 of Zone 7 of the California Coordinate System; thence N 59 
38'50" W 344.79 theme S 43 38'53" W 309.58 fkt; thence S 63 01'50" E 250.85 fket to the beginnrng of a tangenf 
curve cancave northerly and having a radius of 90.67 feet; thence along said curve 136.44 feet; thence N 30 44'57" E 
22.2 1 feet to the beginning of a tangent curve concave southerly and having a radius of 90.00 feet; theme along said 
curve 128.16 feet; thence S 67 39'40" E 1 1.45 feet; thence N 24 28'38" E 84.74 feet to the true point of begmnhg. 

That certain parcel of land d containing approximateiy 7,559 square feet, situate in the Harbor District of the City of 
Long Beach, County of Los Angela, State of California, more particularly described as follows: 

Commencing at Monument L.B.H.D. 'I A-11 Aux.", as recorded in I3ook 81, Page 50, Record of Surveys' of said 
county; thence North 980-50 feet; thence East 1,216.30 feet to the true point of begmmg, said point of beghing 
having Coordinates N 4,024,567.85; E 4,227,436.99 of Zone 7 of the California Coordinate System; thence S 24'28 
38" W 84.74 feet; thence S 67 39 40" E 100.07 feet; thence N 24 28'38" E 64.1 1 feet; thence N 52 38'26" W 53.90 
feet; thence N 59'38'50" W 47.71 feet to the true point of begmmg. 

Exclucimg ail air rights above an elevation of plus thirty (+.30) feet, ,Mean Lower Low Water datum. 

Roadwav Easement 

That certain parcel of land situate in the Harbor District of the City of Long Beach, County of Los Angeles, State 
of California, more particularly described as fo1Iou.s: 

Commencing at Monument L.B.H.D. "A-I I AUK.", as recorded in Book 81, Page 50, Record of Surveys of said 
county; thence North 865.34 feet; thence East 1273.75 feet to the true point of begmmg, said point of begmug 
having Coordinates N 4,024,452.69; E 4,227,494.44 of Zone 7 of the California Coordinate System, said point also 
being the southeast comer of Parcel I1 of the lease between the City of Long Beach Harbor Department and @et 
Cannon Long Beach, Inc., as shown on Hkrbor Department Drawing No. HD 2-683. dated 12-30-86; &hence dong 
the southeasterly line of said Parcei I1 N 24 28'38" E 25.02 feet: thence N 67 39'40" W 1 12.45 fket to the beg- 
of a tangent curve concave southerly and having a radius of 1 15.00 feet; thence along said curve 163.76 feet; 
thence S 30 44'57" W 22.2 1 feet to the begumng of a tangent curve concave noderty and having a radius of 63.67 
feet: thence along said curve 93 32 feet; thence N 63 01'50" W 243.36 feer to a point on the northwesterly line of 
Parcel I of said Quiet Cannon Long Beach, Inc. Lease Area, said point being N 43'38'53" E 26.10 feet from the 
most westerly comer of said PARCEL I; thence dong said northwesterly line S 43 38'53" W 26. IO f M  to said 
most westerly comer of said Parcel 1; thence S 63 01'50" E 250.85 feet to the beginning of a tangent curve concave 
northerly and having a d i u s  of 90.67 feet; thence along said curve 136.44 feet; thence N 30'44'57" E 22.2 1 feet to 
the begming of a tangent curve concave southerly and having a radius of 90.00 feet; thence along said curve 
128.16 feet; thence S 67 39'40" E I 1 1.52 fe t  to the true point of beginning. 




