
1

2
3

4

5

6

7

8

9

10

11

18

19

20

21

22
23

24

25

CONTRACT FOR CONTINUUM OF CARE

34329
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

"Contract") is made and entered into, in duplicate, as of July 13, 2016 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on June 9, 2015, by and between MENTAL HEALTH AMERICA OF

LOS ANGELES, a California nonprofit corporation ("Organization"), whose address is 100

W. Broadway, Suite 5010, Long Beach, California 90802, and the CITY OF LONG BEACH,

a municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low-income and homeless

residents; and

WHEREAS, as part of the 2015 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into a

contract with Organization that provides the grant funding within a maximum amount and

program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions contained

herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant

26 Agreement is incorporated herein by this reference. Organization shall comply fully with

27 the Grant Agreement.

28 III
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Section 2.

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "24 CFR 578 Homeless Emergency Assistance and Rapid

Transition to Housing: Continuum of Care Program; Interim Final Rule, Docket No.

FR-5476-1-01, Federal Register, Volume 77, No. 147, July 31, 2012", Attachment

"0" entitled "CFR Title 2, Subtitle A, Part 200 - Uniform Administrative

Requirements, Cost Principles, and Audit Requirements for Federal Awards, 1-1-15

Edition", also known as the OMB Super Circular (which supersedes requirements

from OMB Circular A-110, A-122 and A-133), Attachment "E" entitled "Health

Information in Compliance with the Health Insurance Portability and Accountability

Act of 1996 (HIPAA) and the Health Information Technology for Economic and

Clinical Health Act (HITECH Act) Business Associate Agreement", Attachment "F"

entitled "Certification Regarding Debarment", and Attachment "G" entitled

"Certification Regarding Lobbying", all of which are attached hereto and

incorporated by this reference, and the Long Beach Continuum of Care Grants

Guidelines, which have been provided to Organization and are incorporated by this

reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations contained in the 2015 HUD Continuum of Care

NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach

Continuum of Care Grants Guidelines, this Contract and attachments A-G, the City

of Long Beach Consolidated Plan, the Grant Agreement, the Request for Proposal

("RFP") and Organization's proposal in response to the RFP.

Section 3. The term of this Contract shall be the Operational Year
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beginning on July 1, 2016 and ending on June 30, 2017, including an additional 6-month

post-operational period, unless sooner terminated as provided herein.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding, cash and/or in-kind match at

the rate required by 24 CFR 578.73, and mainstream resources available to

continue the services identified in this Contract. Further, Organization shall maintain

cash reserves equivalent to three (3) months of funding necessary to provide

services under this Contract.

8. Total disbursements made to Organization under this Contract

by the City shall not exceed Three Hundred Eighty-Nine Thousand Five Dollars

($389,005) over the term of this Contract. Upon execution of this Contract, the City

shall disburse funds payable hereunder in due course of payments following receipt

from Organization of billing statements in a form approved by the City showing

expenditures and costs identified in Attachment "8".

C. The City shall pay to Organization the amounts specified in

Attachment "8" for the categories, criteria and rates established in that Attachment.

Organization may, with the prior written approval of the Director of the City's

Department of Health and Human Services, or his designee, make adjustments

within and among the categories of expenditures in Attachment "8"; provided,

however, that such adjustment(s) shall not cause the amount of the total budget

stated in Attachment "8" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

within the 15-day period may result in late payment from the City. Submission of
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incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating to

that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of funds.

F. The City closes its fiscal year during the months of August and

September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice and APR certified by one of Organization's officers or by its

Executive Director. The City reserves the right to refuse payment of any outstanding

invoice if Organization fails to submit a final invoice, or certified APR within thirty

(30) days of the end of the Operational Year.

H. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City will

not be obligated to pay Organization for costs incurred unless HUD releases funds

to the City. For this reason, failure of Organization to submit the final invoice and

certified APR within thirty (30) days after the end of the Operational Year may result

in loss of reimbursement of funds.

I. The City reserves the right to withhold payment of an invoice
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pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by the

City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate
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Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt of

a written or oral request from a City representative, unless a longer period of time is

otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data elements

that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Seven Hundred Fifty Thousand Dollars

($750,000) or more in Federal funds in an Operational Year, then Organization shall

submit an audit report to the City in accordance with OMB Super Circular no later

than thirty (30) days after receipt of the audit report from Organization's auditor or

no later than nine (9) months after the end of the Operational Year, whichever is

earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars

($750,000) in Federal grant funds in an Operational Year, submission of the audited

financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention or

treatment services through the project.

B. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are
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consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,

as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability

or handicap. Organization shall take affirmative action to assure that applicants are

employed or served, and that employees and applicants are treated during

employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or termination; rates of payor

other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent
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A. Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents ("Indemnified

Parties"), from and against any and all liability, claims, demands, damage, loss,

28 obligations, causes of action, proceedings, awards, fines, judgments, penalties,
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data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall act

as an independent contractor and not as an employee, representative, or agent of

the City. Organization's obligations to and authority from the City are solely as

prescribed in this Contract. Organization expressly warrants that it will not, at any

time, hold itself out or represent that Organization or any of its agents, volunteers,

subscribers, members, officers or employees are in any manner officials, employees

or agents of the City. Organization shall not have any authority to bind the City for

any purpose.

B. Organization acknowledges and agrees that (a) the City will not

withhold taxes of any kind from Organization's compensation, (b) the City will not

secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary rights,

benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and any

assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10.
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costs and expenses, arising or alleged to have arisen, in whole or in part, out of or

in connection with (1) Organization's breach or failure to comply with any of its

obligations contained in this Agreement, or (2) negligent or willful acts, errors,

omissions or misrepresentations committed by Organization, its officers,

employees, agents, subcontractors, or anyone under Organization's control, in the

performance of work or services under this Agreement (collectively "Claims" or

individually "Claim").

8. In addition to Organization's duty to indemnify, Organization

shall have a separate and wholly independent duty to defend Indemnified Parties at

Organization's expense by legal counsel approved by City, from and against all

Claims, and shall continue this defense until the Claims are resolved, whether by

settlement, judgment or otherwise. No finding or judgment of negligence, fault,

breach, or the like on the part of Organization shall be required for the duty to defend

to arise. City shall notify Organization of any Claim, shall tender the defense of the

Claim to Organization, and shall assist Organization, as may be reasonably

requested, in the defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from grant

funds allocated to Organization if itemized on Attachment "8") for the duration of this

Contract the following insurance and bond against claims for injuries to persons or

damage to property that may arise from or in connection with the performance of

this Contract by Organization, its agents, representatives, employees, volunteers or

subcontractors.

(1) Commercial general liability insurance (equivalent in scope

to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less than

One Million Dollars ($1,000,000) per occurrence and Two Million Dollars

($2,000,000) general aggregate. Such coverage shall include but not be
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limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form CG

20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no special

limitations on the scope of protection given to the City, its Boards and

Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in an

amount not less than Five Hundred Thousand Dollars ($500,000) combined

single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization hereunder

or Twenty-Five Thousand Dollars ($25,000), whichever is less, to safeguard

the proper handling of funds by employees, agents or representatives of

Organization who sign as the maker of checks or drafts or in any manner

authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage

for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The

10
RCZ:bg A16-01903
L:lAppsICtyLaw32IWPDocslD021IP027\00649100.docx



1

2

3

4

5

6

7

8

9

10

11
(;ru >-.Q

12Z~LL'<t0::: •... .£:<0
og~~
I- « ...-_N 131-.2:-"EO« .- caCXl
~u>o- OJOJ 14-Z"S«U::zOUWo:::aJJ:«c:.c 15l-c..gJal
LLU)uOJOwOaJw-l-c 16UO:::Ulc:
-«~oLLJ: -lLLUC') 17o C')C')

18

19

20

21

22

23

24

25

26

27

28

City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as they

would have been protected had the policy or policies not contained retention or

deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to any

other insurance or self-insurance maintained by the City. Organization shall notify

the City in writing within five (5) days after any insurance required herein has been

voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days priorto expiration of this insurance, furnish

to the City certificates of insurance and endorsements evidencing renewal of the

insurance. The City reserves the right to require complete certified copies of all

policies of Organization and Organization's contractors and subcontractors, at any

time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her designee.

Not more frequently than once a year, the City's Risk Manager or his/her designee

may require that Organization, Organization's contractors and subcontractors

change the amount, scope or types of coverages if, in his or her sole opinion, the

amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be construed

or deemed as a limitation on liability relating to Organization's performance or as full

performance of or compliance with the indemnification provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, then

the building must be maintained as a shelter for or provide supportive services to

homeless individuals for not less than ten (10) years nor more than fifteen (15) years

according to a written determination delivered to Organization by the City, and such

determination shall state when the applicable period of time shall commence and

terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant funds

will be used for supportive services, assessment and/or homeless prevention

services shall be maintained as a shelter or provider of programs for homeless

individuals during the term of this Contract.
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C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious

or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a

religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will not

limit such services or give preference to persons on the basis of

religion;

(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of

13
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services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or in

which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to be

a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may continue

to carry out its mission, including the definition, practice, and expression of

its religious beliefs, provided that it does not use direct HUD funds to support

any inherently religious activities, such as worship, religious instruction, or

proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over

its internal governance, and it may retain religious terms in its organization's
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name, select its board members on a religious basis, and include religious

references in its organization's mission statements and other governing

documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is used

for both eligible and inherently religious activities, HUD funds may not exceed

the cost of those portions of the acquisition, construction, or rehabilitation that

are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other

rooms that a HUD funded religious congregation uses as its principal place

of worship, however, are ineligible for HUD funded improvements.

Disposition of real property after the term of the grant, or any change in use

of the property during the term of the grant, is subject to government-wide

regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/orfamilies

with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

treatment, counseling, supervision and other services essential for achieving

independent living; and

(2) Other Federal, State, and local private assistance
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Section 15. All notices given hereunder this Contract shall be in writing and

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice

16

available for such individuals, including mainstream resources.

I. Organization certifies that it will comply with all documents,

3 policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of

4 this Contract and such other requirements as from time to time may be promulgated

5 by HUD.

6 J. Organization shall execute a Certification Regarding

7 Debarment in the form shown on Attachment "F".

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "G".

Section 13. Organization certifies that it has established a Drug-Free

Awareness Program in compliance with Government Code Section 8355, that it has given

a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

possession or use of a controlled substance is prohibited and action will be taken for

violation.

Section 14. The City shall facilitate the submission of all reports required by

HUD based on information submitted by Organization to the City. The City shall act as the

primary contact for Organization to HUD for services provided under this Contract. The

City shall facilitate directly to HUD the submission of any information related to all financial

and programmatic matters in this Contract, including but not limited to reimbursements of

grant funds, requests for changes to Organization's budget, requests for changes to

Organization's application for grant funds and requests for changes to Organization's

Technical Submission.
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shall be deemed given on the date personal delivery is made or the date shown on the

return receipt, whichever is earlier. Notice of change of address shall be given in the same

manner as stated for other notices.

Section 16. The City Manager or hislher designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

hislher designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either party

terminates this Contract, all funds held by Organization under this Contract which have not

been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this Contract.

Section 20. The acceptance of any service or payment of any money by the

City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.
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,2016

MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit::p0.i5J~
Name oA-\l \1:) P\ L..DN
Title ~e-D

IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

__________ '2016

CITY OF LONG BEACH, a municipal
corporation EXECUTEDPURSUAN~m TO sscnon 301 0

____ ~--+___+_....l...--#--_, 2016 BY~THE CITY CHAR

City Manager
Assistant City Manager

"City"

This Contract is approved as to form on _~, l' ,2016.

By _
Name. _
Title _

"Organization"

By ---\;::-~....::J£.......:...-....:bt~--------
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City of Long Beach
2015 Continuum of Care (CoC) Program

Scope of Work

Agency: Mental Health America of Los Angeles Project Name: Chronic Homeless Housing

HUD Grant: CA0643U9D061508 CLB Contract: PENDING-------------11
Program Objective: The CHH project is a scattered site permanent supportive housing program for 24
persons with disabilities combining permanent housing and supportive services for people who have
mental illness and meet HUD's definition of "chronic homeless". Its purpose is to help these individuals who
meet HUD's qualifications for disability and chronic homelessness obtain and remain in stable housing. By
continually building on the long-standing, evidence-based practices of Integrated Services and Housing
First models, this MHA project uses a scattered-site approach to help each participant locate, apply for and
move into their apartment. To help eligible persons remain successfully housed
in that apartment, supportive services focus a wide array of recovery tools and strategies for successful
living. It places an emphasis on recovery-based domains such as permanent housing, financial stability,
employment, education, community living and personal wellness. To incorporate high-support qualities
of service into a scattered-site approach, the project includes both on-site (in the individual's unit) and
community-based supportive services in the form of outreach, intensive case management and mental
health services, in addition to the full-time support of a Housing Manager. Depending on the needs of the
individual, services range from structured, intensive interventions to individualized support for independent
living. Participants also have access to SSI/SSDI TA through the local SOAR initiative led by Help Me, Help
You, a partner co-located at the MSC.

MHA - CHH's projected outcomes include: 88% of persons will remain in permanent housing as of the end
of the operating year or exit to permanent housing during the operating year; 79% of adults will maintain or
increase their total income at the end of the operating year or program exit; and 88% of persons will remain
in the permanent housing program for 6 months or longer as of the end of operating year.

As a participant-centered program, CHH delivers services based on the individual's goals in each area,
respecting the participant as an equal partner in service. It adheres to a "whatever it takes" approach by
choice. Through a "high-support, no-fail" philosophy of service delivery, case management and
integrated services emphasize skill development, community integration, community living, self-discovery,
self-help, self-advocacy and personal growth and development as powerful tools to promote successful,
stable living, recovery, wellness and personal resiliency. HMIS participation is required for all agencies
funded by the HUD and CoC for Homeless Services in Long Beach. Services cannot be denied based on
nonparticipation in HMIS.

Outcomes/Performance Measures

Universe # Target # Target %
PSH: Persons remaining in permanent housing
as of the end of the operating year or exiting to
permanent housing destinations (per data 24 21 88%
element 3.12 of the 2014 HMIS Data Standards)
during the operating year.

Adults who maintained or increased their total
income (from all sources) as of the end of the 24 19 79%
operating year or project exit.

Persons remaining in the permanent housing
project for 6 months or longer as of the end of 24 21 88%
the operating year.

1

2

3

Note: Universe number reflects project participant chart PIT
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City of Long Beach
Department of Health and Human Services

Homeless Services Division
Continuum of Care Program: Scope of Work

Coordinated Entry System
(CES)

The agency will participate in the Coordinated Entry System, ensuring that
any point of entry in the CoC provide participants with access to
stabilization and housing. The agency will participate in the CoC's CES
intake process. Participation includes direct service for and referrals to:
homeless programs, prevention and diversion, mainstream resources and
housing. Projects will prioritize referrals from the CEShubs, to fill project
vacancies within five (5) business days.

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

Outreach and
Engagement

The agency will participate in outreach and engagement of the street
homeless population including participation in the Long Beach CoC Street
Outreach Network. The agency will utilize the HMIS to enter, document
and update data on outreach and engagement of the street homeless
population and follow protocol for adding participants onto the Chronic
Homeless Registry.

Universal Assessment The agency will utilize the Vulnerability Index-Service Prioritization
Decision Assistance Tool (VI-SPDAT), the Long Beach CoC's universal
assessment tool, to assess participant's housing and service needs. The
agency will follow the CoC's Written Standards guiding the use of the VI-
SPDAT.

Prioritization for
Permanent Supportive
Housing (PSH) Placement

The agency will participate in the Long Beach CoC PSH Placement
Prioritization Process. All PSHplacements will be prioritized according the
CoC's written prioritization process and aligned with HUD priorities. PSH
placements will come from the Housing Prioritization List established by
the Chronic Homeless Registry.

Housing First The agency will utilize a Housing First approach per the awarded project
application. Housing First is a model of housing assistance that prioritizes
rapid placement and stabilization in permanent housing that does not
have service participation requirements or preconditions (such as sobriety
or a minimum income threshold). It is an approach to: 1) quickly and
successfully connect individuals and families experiencing homelessness
to permanent housing, 2) without barriers to entry, such as sobriety,
treatment or service participation requirements, or 3) related
preconditions that might lead to the participant's termination from the
program. Supportive services are offered to maximize housing stability
and prevent returns to homelessness as opposed to addressing
predetermined treatment goals prior to permanent housing entry;
however, participation in supportive services is based on the needs and
desires of participants.
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CONTINUUM OF CARE PROJECT AND SYSTEM PERFORMANCE MEASURES
These performance measures set the standard for how effective the CoC is reducing the number of people who become homeless,
assisting people to become quickly and stably housed and preventing homelessness overall. All performance measures are inter-

related and help to provide a holistic view of system performance for the Long Beach Coc.

........ ~ ................•.
, ,.i\;i s-, ~' I:;' \IW~'AH",i,Ie ",·~rn;1)~R,f9~~~,J~,Q!~TqRS, .."

;.,',,;., ;,<.i,·]·}/i,:;,',':;;,.·> ".1' f>: >;;", . ,. ;,', ......., OBJECTIVE
Increase the number of persons exiting to permanent housing

80%}> Change in exit to permanent housing
Increase the number of persons remaining in permanent housing

80%}> Persons served in permanent housing projects retain permanent housing at (6 months)
Increase the number of persons served monthly

}> Increase persons served in emergency shelter, transitional housing projects and supportive 90%
services who exit to permanent housing destinations; increasing permanent housing placements

Increase residential project occupancy
}> Increase daily utilization of beds in emergency shelter, transitional housing and permanent

90%housing projects
}> Fill vacancies within five (5) business days

Persons age 18 or older increase employment income during operating year
20%}> Homeless adults being served in CoCprojects increase their earned income from year to year

and between their enrollment in the system and their exit
Persons age 18 or older increase other cash income during operating year

~ Homeless adults being served in CoCprojects increase their other income (i.e. GR, 551,SOAR, 54%
TANF, VA Benefits) from year to year and between their enrollment in the system and their exit

Reduce the number of persons experiencing homelessness for the first time - diversion/prevention
}> Decrease the number of people receiving CoCproject services for the first time

Reduce the length of time persons remain homeless LB - Less than
~ Change in the average and median length of time persons are in emergency shelter, transitional 9 months

housing and supportive services; HUD -30 days
Average = total days/total persons homeless during reporting period or less

Reduce the number of persons returning to homelessness
~ Decrease exits from permanent housing back to homelessness (not backwards to emergency

shelter or transitional housing programs)
, ..' \', ' ,; lONG BEACHPERFORMANCEOBJECTIVES .

Reduce the length of stay in Transitional housing project
Less than 9}> Reduction of persons who are moving from transitional housing to permanent housing in less
months

than 9 months. Expedite permanent housing placements in less than 9 months from entry.
Reduce the number of persons exiting with Unknown Destination

}> Reduction of persons who are exiting from emergency shelter, or transitional housing with an Less than 5%
"Unknown destination"

Reduce the number of persons exiting with No Financial Resources
}> Reduction of homeless adults being served in CoCprojects who have "No identified earned Less than 5%

and/or other income" prior to exiting the project
Cost Effectiveness: # of permanent housing placements/total project budget including match < 5K

benchmark

These Performance Measures will:
.:. Reveal significant information about how well projects are functioning and where improvements are necessary .
•:. Help CoC's identify gaps in services across the Continuum of Care .
•:. Compel the projects to better target the populations they are serving;

o Where they are entering into the Long Beach CoC - tributaries to homelessness.
o Where they are exiting to after services are provided - Permanent housing goal
o Placements to emergency shelter and transitional housing projects coincide with supportive services in an

effort to achieve more rapid placements into permanent housing.
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Docket No. FR-5476-1-o1]

RIN 2506-AC29

Homeless Emergency Assistance and
Rapid Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTHAct),
enacted into law on May 20, 2009,
consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs, The HEARTHAct also
directs HUD to promulgate regulations
for these new programs and processes.

This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO)program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Yoar
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTHAct requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development.
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Dopartment of
'Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-{)500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaldng Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note:To receiveconsiderationas public
comments,commentsmust be submitted
throughone of the two methodsspecified
above.Agatn, all submissionsmust referto
the docketnumber and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to BUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- end speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of and LegaJ Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamllnes BUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.
Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by BUD. These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Care," "applicant," and
"collaborative applicant." A .
"Continuum of Care" is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
"Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help

. measure a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and GrantA ward
Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D):Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-Performing Communities
(Subpart E):HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC).An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects Within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.
Benefits and Costs

This interim rule is intended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 201,2
(pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.
I. Background-HEAltTII Act
On May 20, 2009, the President

signed into law" An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTHAct
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995. The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.
HUD commenced the process to

implement the HEARTHAct with
rulemaking that focused on the
definition of "homeless." HUD
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability." In addition, the Defining
Homeless rule included recordkeeping
requirements related to the "homeless"
definition. On December 5, 2011, BUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, BUD
continued the process to implement the
HEARTHAct, with the publication of
the proposed rule titled "Homeless
Management Information Systems
Requirements" (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTHAct.
This rule establishes the regulatory

framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by BUD in
1995. A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs-physical, economic, and social.
The HEARTHAct not only codified in

law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out
this congressional intent.

n. Overview of Interim Kule
As amended by the HEARTH Act,

Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quiclc1y rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.
This interim rule establishes the

Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, tn order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of "Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness," the Continuum of Care
must be involved in the coordination of
other funding streams and resources-
federal, local, or private-of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, BUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTHAcl However, while the
HEARTHAct directed that regulations
be established for HMIS, HMIS is not
new to many BUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guidance.
The following provides an overview

of the proposed rule.
General Provisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelessnese: provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness,
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of "developmental
disability," "homeless," "homeless
individual," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these defmitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of "at risk of homelessness"
established by the December 5,2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning ofthe phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "chronically
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUDsolicits comment on these
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the "applicant")
'and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system. °

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not required to be legal entitles, but
HOD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum.

These organizations carry out the
responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Cere, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term "Continuum of
Care" for "collaborative applicant," the
definition of "high-performing
community" in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B)that has a voluntary
board; (C)that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance.' " In HUD's
regulatory definition of "private
nonprofit organization," HUD clarifies
that the organization's accounting
Systemmust be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," HUDmay establish
requirements for the designation of a
fiscal agent. HUDhas determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,"
Additionally, in the regulatory
definition of "permanent housing,"
HUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
these requirements are consistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Project is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In RUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUDhas clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines "recipient" as "an eligible entity
who-tAl submits an application for a
grant under section 422 that is approved
by the Secretary; (B)receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects." All of the activities
specified by the statutory definition are
in the rule: (A) and (B)are contained in
the definition and (C)is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTHAct. Although no longer used
in statute, RUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
"subrecipient" is consistent with the
definition of "project sponsor" found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, mID is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional hOlising is based on the
definition of "transitional housing" in
section 401 of the McKinney-Vento Act,
as follows: "The term 'transitional
housing' means housing, the purpose of
which is to facilitate the tnovement of
individuals and families 'experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary,"
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UPA in this rule, which
is approved by HUD and to which HUD
awards a grant. RUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and RUD's
regulatory definition reflect RUD's
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum o/Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTHAct is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble,
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act.

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providors,
mental health agencies, hospitals,
universities, affordable housing
developers. law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area
served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG) recipient's agency
located within the Continuum's
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore. in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-malcing levels.

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at the overall performance of
the Continuum. as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTIi Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
end services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
fa.mily with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore, HUD has required. through
this interim rule, each Continuum of
Care to develop and implement a.
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs end conditions.
For example, rural areas will have .
significantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assessment tool. the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"no wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may

.have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing!
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in §578.7(a)(9) of this intarim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(£)(2)of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continuum of Care planning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.

HUD has determined that since the
Continuum of CBI'ewill be the larger
planning organization. the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are not
explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD'
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill.
Other planning duties for Continuums

established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting With State and local
government Emargency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emargency Solutions Grants program
recipients and subrecipients.

Preparing an application for funds. A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.
The Continuum must also establish

priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf. If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of tho
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§ 578.23(c), and is required to monitor
and sanction subrecipients in
compliance with §578.107.
Whether the Continuum of Care

submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUDwill use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below.
The duties of the UFA established in

§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be takon.
Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum's designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.
Section 401(10) of the McKinney-

Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire'
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum's
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum's PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars.
Using the formula that will be

discussed below, HUD will first
determine a Continuum of Care's PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is based
upon the "need formula" under
§ 579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation. the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this '
formula. HUDwill announce the PPRN
amounts prior to the publication of the
NOFA on its Web site.
To establish the amount on which the

need formula is run, HUD will deduct
an amount, which will be published in
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the NOF A, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.
. Specific request for comment. HUD
specifically requests comment on the
method established in §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to ronew all projects
nationwide for at least one year.

The second step in determining a
Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.

Third, HUD will determine the
Continuum of Care's Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care ..

Fourth, HUD will determine the
maximum award amount The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMRj
and the availability of any bonus
funding during the competition.

Application process. Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to HUD in accordance with
the requirements of the NOF A and
contain such information as the NOF A
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
cortification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOF A.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards. .

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, m.m will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§ 578.21(a)(3). HUb has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which mID will consider an
extension.

The interim rule requires that site
control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner's
.contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

Executing grant agreements. If a .
Continuum designatea more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUDmay enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA, HUDwill enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.
HUn requires the recipient to enter

into the agreement described in
§ 578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
,accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
'choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUn's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUDmay fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMlS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUDwants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.
HUDmay renew projects that were

submitted on time and in such manner
as required by HUD,but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUDAnnual Performance
Report (APR)within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient'S submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUn to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.
Under section 422(g) of the

McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 ofthe Act.
Consistent with HUD's use of the term

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUDwill award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal RUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUDmay require within 45 days of the
date of HUD's announcement of award.
If an applicant has had a certification

of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.
Section 422(h) of the McKinney-Vento

Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care's process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum's process. An
organization may submit a solo
application to HUD and appeal the
Continuum's decision not to include it
in tho Continuum's application. IfHUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUDmay
award the grant to that solo applicant
and may direct the Continuum to take
remadial steps to ensure reasonable
participation in the future. HUDmay
also reduce the award to the
Continuum's applicant(s).
Section 422(hJ(1) of the McKinney-

Vento Act requires that "HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application."
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUDwill notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.
Program Componenls and Eligible Costs
(Subpart D)

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under tho
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently establlshed and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.
The interim rule sets forth the costs

eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.
Consistent with the definition of

permanent housing in section 401 of the
McKinney-Vento Act and §578.3 ofthis
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.
Although the McKinney-Vento Act

authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs. HUDhas

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.
With respect to rapid rehousing, the

interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management.
The interim rule provides that the

HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.
As set forth in Section 424(c) of the

McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set Corthin 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and lcl, HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD. evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.
HUD is defining "of the total funds

made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC)balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
80 long as the rental assistance meets'
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney-Vento
Act.
The interim rule provides that leasing

funds may not be used tolease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s). or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD's regulations in
24 CPR5.609 and 24 CPR5.611(a).
However. the interim rule clarifies that
projects may not charge program fees.

Rental assistance. Under this interim
rule. rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term. up to 3
months of rent; medium-term. for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based. project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing bomelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.
As noted in the above discussion of

rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum. the Continuum may pay
moving costs. security deposits. and the
first month of rent for another unit;
however. the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.
Under this interim rule. the only

exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act). these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.
In the interim rule. HUD has clarified

that the imminent threat of harm must
be from further domestic violence,
dating violence. sexual assault, or
stalking. which would include threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm, Examples of appropriate
documentation of the original incident
of domestic violence. dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from 8 victim service
provider, social worker. legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence. dating
violence. sexual assault. or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider. social worker,
legal assistance provider. pastoral
counselor. mental health provider. or
other professional from whom the
victim has requested assistance; a
current restraining order. recent court
order. or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence. the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified. but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of

domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery, Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to. and
are receiving. appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.
Based on HUD's experience in

administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month's ront, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are oligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (mv)1
Acquired Immune Deficiency Syndrome
(AIDS)(lllV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalling. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.
The definition of "supportive

services" in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUn has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence. dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indiiect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)Circulars A-87 and A-122, as
applicable. OMBCircular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local, and
Indian Tribal Governments." OMB
Circular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit
Orgenizetlons. "

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)
Section 424 of the McKinney-Vento

Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUDmay
require and contain such information as
HUn determines necessary under
§578.17(b). Applications will be posted
on the HUDWeb site (www.hud.gov) for
public comments. In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMIS and which
standards will be measured through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HUD.
Continuums must use the HMIS to

demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.
The McKinney-Vento Act requires

that HUDset forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other fedoral statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUn recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71.
The final standard that the

Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD.This
type of standard would be entirely'
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide consistency
of measurement since most ofHUD's
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined "actively
encourage" within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual or family who
sought homeless assistance services in
the. data system used by that
community," will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums.
The interim rule provides that a

Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§578.71 must demonstrate that those
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUDwill select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in §578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year.

EligibJe activities. Recipients and
subrecipients in Continuums that have
been designated an HPCmay use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions ~rants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule.
Program Requirements (Subpart F)
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD.

Matching. The HEARTHAct allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis.
For in-kind match, the

governmentwide grant requirements of
HUD's regulations in 24 CFR84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFRparts 84 and 85
establish uniform administrative
requirements for HUDgrants. The
requirements of 24 CFRpart 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFRpart 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR84.23 and in 24
CFR 85.24 ll.Pflies to administration
funds, as weI as Continuum of Care
planning costs and UFA's financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCs may use match on eligible
activities described under §578.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act.

Specific request for comment. With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provide4 to a program participant is
decent, safe, and sanitary.
Under Section 578.75, General

Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication. which are
provided to a person with 8 disability to
address a condition caused by the
disability.
This provision further states that if

the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services 'or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
, Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continuo until tho expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or institutionalization.

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for example, 24 CFR
574.300(c), 24 CFR682.115(c), and 24
CFR583.160(b).)
HUD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and .
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).
Executive Order 1~559 expands on

the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
boneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independonce, autonomy,
expression outside the programs in
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against CUITentor
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or prosolytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.
Executive Order 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMB to issue guidance to agencies on
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.t
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt

1The report Is available at: hltp:// '
www.whJl/lhou •••.gov/sitosldefault/fiJ8S/UpJoads/
finalfaIthbasedworkinBBWuprepol1·pdf,

ATTACHMENT •••.•~.- ..-•••••
PAGE .Jk.....OF .•.~~ ••. PAGES



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45437

religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUn is putting in place
through this rulemaking the provision of
Executive Order 13659 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection. refer the
beneficiary to an alternative provider.
While HUDwill benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations. the
"referral" provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUDmay,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of §578.013.
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit.

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process oflaw. Recipients may resume
assistance to a participant whose
assistance has been terminated.
Recipients that are providing

permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUDhas determined that a participant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.
Section 578.93(b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that HUn-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUDwill be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities.
There are certain situations in which

a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances where recipients or
subreclplents may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example. §578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.
Section 578.93(b)(3) states that

housing may be limited to families with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.
Further, §§ 578.93(b)(4) and (5) clearly

outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persllns.
RUD's Section 504 regulations permit

housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Section
578.~3(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.
Section 578.93(li)(7) provides

clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.
Section 578.93(b)(7) states that

recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§578.93(b)(7) further states that while
tho housing may offer services for a
particular type of disability. no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are non exhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.
One clarifying example is as follows.

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
Individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not. may give
a preference to the chronically homeless
individual.
By comparison, §578.93(b)(6)

addresses situations where Continuum
of Care funds ere combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HlV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HlV/AIDS.
In another example. a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.
Section 578.93(e) incorporates the

"preventing involuntary family
separation" requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies. especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.
Specific request for comment. HUD

specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD invites
comments about the difficulty that
recipients ere going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties. HUD invites communities
that have already implemented this .
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUDHomeless Resource Exchange.
Other standards. In addition to the

program requirements described in this
preamble. the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws.
conflicts of interest standards. and
standards for identifying uses of
program income.
Additionally. recipients are required

to follow other federal requirements
contained in this interim rule under
§ 578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act. OMB
Circulars. HOD's Lead-Based Paint
regulations. and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs. with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.
Administration (Subpart G)
Technical assistance. The purpose of

technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Cere. eligible applicants,
recipients. subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications.
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule.
technical assistance means the transfer

of skills and knowledge to entities that
may need. but do not possess. such
skills and knowledge. The assistance
may include written information. such
as papers. manuals. guides. and
brochures; person-to-person exchanges;
and training and related costs.
Therefore. as needed. HUDmay

advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts. grants. or cooperative
agreements to implement the technical
assistance. HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.
Recordkeeping requirements. Grant

recipients under the Supportive"
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations'
through appropriate records. However.
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5. 2011, Defining Homeless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period. HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and these requirements
can be found in §576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011. Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
60-day public comment period. HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR92.508) and other HUD
regulations.
Included along with these changes are

new or expanded requirements
regarding confidentiality. rights of
access to records. record retention
periods. and reporting requirements.
Most significantly. to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality ofrecords pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUDwill approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the'NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient's or subrecipient's records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR 85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578.109 of this .
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUDwithin 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
toHUD.
The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other
reports required by HUDwithin 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III. Regulations for HUDHomeless
Assistance Programs Existing Prior to
Enacbnent of REARTII Act
Because grants are still being

administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUDwill remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTHAct
regulations.
IV. Conforming Regulations
In addition to establishing the new

regulations for the Continuum of Care
program, HUD is amending the .
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Ass~sted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
.§ 5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;
§5.603 (Definitions), specifically the
definition of "Responsible Entity;"
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (purpose and
Applicability), paragraph (b)(3) ofthis
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the .
regulations for which are in 24 CFRpart
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.
V. Justification for Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFRpart 10, HUD
generally publishes its rules for advance
public comment." Notice and public

2 The Adminlstratlve Procedure Acl (5 U.S.c.
Subchapler 11)(APA),which governs federal
rulemaktng, provides In seellon 553(a) that matters
Involving a military or foreign affairs function of the
United Steles or a waller relating 10 federalll8ency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest." (See 24 CFR 10.1.)
In this case, HUD has determined that

it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.e Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD's homeless assistance grants,
including the Continuum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, 86 follows:
"The conferees express concern that
HUD continued to implement pre-
REARTII grant programs in FY 2011,
due to alack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTHcan
begin to govern the delivery of homeless
assistance funding." (See Conf. Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, first, of a proposed rule. As

manll8ement or personnel Dr to public properly,
loans, grants, benefits, or conlracla are exempt frow
the advance notica and public COJIIJD8Dt
requirement of sections 553(b) and (c) of the APA.
In its regulatiODsln 24 CFR 10.1. HUD has waived
the exemptlon fur advance notice and pubUc
comment for matters that relate to pubUc property,
loans. grants, benefits. or contracts. end has
committed to undertake notice and comment
rulemaklng for these mailers.
• Although HUD's regulation In 24 CFR 10.1

provide that HUD will Involve public participation
In Its rulemaking. this regulation alao provid •••that
notlce and public procedure will be omitted tfHUD
detennlnesln a particular case or class of cases that
notice and public procedure are impracticable.
unnecessary, or contrary to tho public Interest.
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has been discussed in this preamble, the
fuundation fur the Continuum of Que
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Que Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program. HUDprovided
funding for the Supportive Housing
program. the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program, The HEARTHAct
consolidated these three competitive
programs into the statutorily established
Continuum of Que program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUDis contemplating in its regulations
in 24 CFRpart 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.
VI. Findings and Certifications
Regulatory Review-Executive Orders
12866 and 13563

Under Executive Order 12666
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB)in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned." Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(f) of Executive Order 12666 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preamble, this Interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Que, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2006 Continuum of
Care NOFA at 73 FR 398450, .
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTHAct and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Que
program to date. Given the transition
from administrative operation of the
Continuum of Que program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The-docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,
DC 2041(H)500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
706-3055 [thisds not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TrY by calling the Federal
Relay Service at 600-877-6339.
Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in

accordance with HUD regulations at 24
CFRpart 50, which implement section
102(2)(C)of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)).The Finding of No
Significant Impact is available for public
inspection between the hours of 6 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 2041(H)500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONS! by
calling the Regulations Division at 202-
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800--877-8339.
Unfunded Mandates Reform Act

The Unfunded·Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector. within the meaning of
UMRA.
Regulatory Flexibility Act

The Regulatory Flexibility Act (6
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemalcing
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
solely addresses the allocetlon and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.
Notwithstanding HUD's

determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternattves to this
rule that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act
The information collection

requirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.
The burden of the information

collections in this interim rule is
estimated as follows:

Inlormalioncollection
Total annual
responses

Burden hours
per response

Total annual
hours

§ 578.5(a) Establishing the ceo .
§ 578.5(b) Establishing the Board .
§578.7(a)(1) Hold COOMeetings : .
§ 578.7(a)(2) Invitationlor New Members ; .
§578.7(a)(4) Appoint committees .
§578.7(a)(5) Govemance charter .
§ 578.7(a)(6) and (7) Monitorperformance and evaluation
§ 578.7(a)(8) Centralized or coorc:inated assessment sys-
tern .

§578.7(a)(9) Written standards .
§ 578.7(b) Designate HMIS .
§ 578.9 AppHcationlor funds .
§578.11(c) Develop COOplan .
§ 578.21(c) Satisfying conditions .
§578.23 Executing grant Bgreements .
§578.35(b) Appeakolo .
§ 578.35(c) AppeaHenled or decreased funding .
§ 578.35(d) Appeal--rompetlng COC .
§578.35(e) AppeaI--Consolldated Plan certHlcatlon .
§578.49(a)--leaslng exceptions ; .
§ 578.65 HPC Standards .
§578.75(a)(1) State and local requlremenls-approprlate
service provision .

§578.75(a)(1) State and local requlrements-houslng
codes .

§ 578.75(b) Housing quaUtystandards .
§578.75(b) Suitable dweftlngsize .
§578.75(C) Meals .
§578.75(e) Ongoing assessment of supportive services .
§578.75(f) Resldentlat supervision .
§578.75(g) Participation of homeless Individuals .
§578.75(h) Supportive service agreements .
§ 578.77(a) Signed leases/occupancy agreements .
§578.77(b) Calculating occupancy charges .
§ 578.77(c) Calculating rent .
§ 578.81(a) Use restriction .
§578.91(a) Termination of assistance .
§578.91(b) Due process for termination of assistance .
§ 578.95(d)-Conmct-of-lnteresl exceptions .
§ 578.103(a)(3) Documenting homelessness .
§578.103(a)(4) Documenting at risk of homelessness .
§ 578.103(a)(5) Documenting Imminent threat of harm .
§ 578.103(a)(7) Documenting program participant records
§578.103(a)(7) Documenting case management .
§578.103(a)(13) Documenting fallh-based activities .
§578.103(b) ConfidentlaUtyprocedures .
§57B.l05(a) GranVproJectchanges-UFAs .
§57B.l05(b) GranVprojectchanges-multiple project appli-
cants . 1-----1-----1-----1-----+-----

Number of
respondents

Response
frequency
(average)

450
450
450
450
450
450
450

450
450
450
450
450

8,000
8,000

10
15
10
5
5
20

7,000

20
72.800
72,800
70,720
8,000
6,600
11,500
3.000

104,000
1,840
2.000

20
400

4,500
10

300.000
10,000

200
350,000
8,000
8,000
11,500

20

1
1
2
1
2
1
4

1
1
1
1
1
1
1
1
1
1
1
1
1

2.0

............ ; .

3,600
2,250
4,500
81,000
4,050
32,000
8,000

40
15
50
10
7.5
200

8.0
5.0
4.0
1.0
0.5
7.0
9.0

3,600
2,250
3,600
450
450

3,150
4,050

450
450
900
450
900
450
450

450
450
450
450
450a.oOO

8,000
10
15
10
5
5
20

8.0
5.0
10.0
180.0
9.0
4.0
1.0
4.0
1.0
5.0
2.0
1.5

10.0

3.500

60
145,600
11,648
35,360
12,000
14,850
11,500
15,000
208,000
276,000
300.000

10
1,600
13,500

30
75,000
2,500
100

525,000
96,000
8.000
11,500

80

1,600

1,921.710.5

800

Total ·· ·..·· · ·..

1
2
2
1
1
3
1
100
2
200
200
1
1
1
1
1
1
1
6
12
1
1
2

7,000 0.5

3.0
1.0

0.08
0.5
1.5

0.75
1.0
0.5
1.0

0.75
0.75
0.5
4.00
3.0
3.0
0.25
0.25
0.5
0.25
1.0
1.0
1.0
2.0

20
145,600
145,600
70,720
8,000
19.800
11,500
30,000
208.000
368,000
400,000

20
400

4,500
10

300,000
10,000

200
2,100,000

96,000
8,000
11,500

40

800
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In accordance with 5 CFR
1320.8(d)(1),HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1)Evaluate whether the proposed

collection of information is necessary
for the proper performance of the
functions HUD, including whether the
informetion will have practical utility:
(2)Evaluate the accuracy of HUD's

estimate of the burden of the proposed
collection of information:
(3)Enhance the quality, utility, and

clarity of the information to be
collected; and
(4)Minimize the burden of the

collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.
Interested persons are invited to

submit comments regarding the
information collection requirements in
this rule. Comments must refer to the
proposal by name and docket number
(FR-5476-I-Ol) and be sent to: HUD
Desk Officer. Office ofManagement and
Budget, New Executive Office Building.
Washington. DC 20503. Fax: (202) 395-
6947, and Reports Liaison Officer.
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7233. Washington, DC 20410-
7000.
Interested persons may submit

comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment. ensures
timely receipt by HUD, and enables
HUDto make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.govWeb site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.
List of Subjects in 24 CFR Part 578
Community facilities, Continuum of

Care, Emergency solutions grants, Grant
programs-housing and community
development. Grant program-social
programs, Homeless, Rural housing.
Reporting and recordkeeping
requirements, Supportive housing

programs- housing and community
development. Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFRto read as follows:

PART 578-CONTINUUM OF CARE
PROGRAM

Subpart A-General Provisions

Sec.
578.1 Purpose and scope.
578.3 Definitions.
Subpart B-Establlshlng and Operating a
Continuum of Care
578.5 Establishing the Continuum of Cere.
578.7 Responsibilities of the Continuum of

Cere.
578.9 Preparing an application for funds.
578.11 Unified Funding Agency.
578.13 Remedial action.
Subpart C-Appllcatlon and Grant Award
Process
578.15 Eligible applicants.
578.17 Overview of application and grant

awerd process.
578.19 Application process.
578.21 Awerding funds.
578.23 Executing grant agreements.
578.25 Site control.
578.27 Consolidated plan.

j 578.29 Subsidy layering.
. 578.31 Environmantal review.
578.33 Renewals.
578.35 Appeal.
Subpart D-Program Components and
Eligible Costs
678.37 Programcomponents and uses of

asststance,
578.39 Continuum ofCare planning

activities.
578.41 Unified Funding Agency costs.
578.43 Acquisition.
578.45 Rehabilitation.
578.47 New construction.
578.49 Leasing.
578.51 Rental assistance.
578.53 Supportive services.
578.55 Operating costs.
578.57 HomelessManagement Information

System.
578.59 Project administrative costs.
578.61 Relocation costs.
578.63 Indirect costs.
Subpart E-Hlgh·Performlng Communltle&
578.65 Standards.
578.67 Publication of application.
578.69 Cooperation among entities.
578.71 HPC-eligibleactivities.
Subpart F-Program Requ·lrement&
578.73 Matching requirements.
578.75 General operations.
578.77 Calculating occupancy charges and

rent.
578.79 Limitation on transitional housing.
578.81 Term of commitment. repayment of

grants, 8J1dprevention of undue benefits.
578.83 Displacement, relocation, and

acquisition.
578.85 Timeliness standerds.

578.87 Limitation on use of funds.
578.89 Limitation on use of grant funds to

serve persons defined as homeless under
other federal laws.

578.91 Termtnation of asslstance to
program participants.

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts ofinterest.
578.97 Program income.
578.99 Applicability of other federal

requirements.
Subpart G-Grant Administration
578.101 Technical assistance.
578.103 Recordkeeping requirements.
578.105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout.
Authority: 42 U.S.C. 11371 at seq., 42

U.S.C.3535(d).

Subpart A-General Provisions

§578.1 Purpose and scope.
(a) The Continuum of Care program is

authorized by subtitle C of title IV of the
McKinney·Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).
(b)The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness;
(2) Provide funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families.
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homeleesnese:
-(3)Promote access to and effective

utilization of mainstream programs by
homeless individuals and families; and
(4) Optimize self-sufficiency among

individuals and families experiencing
homelessness.
§578.3 Definitions.
As used in this part:
Act means the McKinney·Vento

Homeless Assistance Act as amended
(42 U.S.C, 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services.le8sing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rohabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum.
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At risk of homelessness. (1) An
individual or family who:
(i) Has an annual income below 30

percent of median family income for the
area, as determined by HUD;
(ii) Does not have sufficient resources

or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section;
and
(iii) Meets one of the following

conditions:
(A)Has moved because of economic

reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance:

(B) Is living in the home of another
because of economic hardshi:p;
(C)Has been notified in wnting that

their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
applicatlon for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;
(E)Lives in a single-room occupancy

or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan:
(2) A child or youth who does not

qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11», section
41403(6) of the Violence Against
Women Act of 1994 (42U.S.C. 14043e-
2(6», section 330(h)(5)(A)of the Public
Health Service Act (42U.S.C.
254b(h)(5)(A», section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15)of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or
(3)A child or youth who does not

qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Chronically homeless. (1) An
individual who:
(i) Is homeless and lives in a place not

meant for human habitation, a safe
haven, or in an emergency shelter; and.
(li) Has been homeless and living or

residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and
(iii) Can be diagnosed with one or

more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15(02)), post-traumatlc stress disorder,
cognitive impairments resulting from
'brain injury, or chronic physical illness
or disability;
(2) An individual who has been

resldlng in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;
or
(3) A family with an adult head of

household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while
the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social sorvice providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the'
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002):

(1) A severe, chronic disability of an
individual that-
(i) Is attrihutable to a mental or

physical impairment or combination of
mental and physical impairments;
(ii) Is manifested before the individual

attains age 22;
(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or mote of the
following areas of major life activity:
(A) Self-care;
(B)Receptive and expressive

language;
(C)Learning;
(D)Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency.
(v) Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.
(2) An individual from birth to age 9,

inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(1)through (v) of the definition of
"developmental disability" in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
.and local government.

Emergency shelter is defined in 24
CFRpart 576. .

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFRpart 576.
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means:
(1)An individual or family who lacks

a fixed, regular, and adequate nighttime
residence, meaning:
(i)An individual or family with a

primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;
(ii) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements '
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or
(iii) An individual who is exiting an

institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;
(2)An individual or family who will

imminently lose their primary nighttime
residence, provided that:

(1) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;
(ii) No subsequent residence has been

identified; and
(iii) The individual or family lacks the

resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3)Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42U.S.C. 5732a),
section 637 of the Head Start Act (42
U.S.C.9832), section 41403 of the
Violence Against Women Act of 1994
(42U.S.C. 140430-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h», section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)),or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and
Uv)Can be expected to continue in

such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment: or
(4)Any ini:lividual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,.
including a child, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;
[ii) Has no other residence; and
(iii) Lacks the resources or support

networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMlS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf.

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing. To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means
an organization:
(1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual;
(2) That has a voluntary board;
(3) That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and
(4) That practices nondiscrimination

in the provision of assistance.
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies.
Program participant means an

individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.

Recipient means an applicant that
signs a grant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;
(2) Provides 24-hour residence for

eligible persons for an unspecified
period;
(3) Has an overnight capacity limited

to 25 or fewer persons; and
(4) Provides low-demand services and

referrals for the residents.
State means each of the 50 States, the

District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private
nonprofit organization, State, local .
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessBrY.The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UPA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart &-Establishing and
Operating a Continuum of Care

§678.6 Establishing the Continuum of
Care.

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.95(b). The board must:
(1)Be representative of the relevant

organizations and of projects serving
homeless subpopulations; and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§678.7 Responslbllltle. of the Continuum
01Care.
(a) Operate the Continuum of Care.

The Continuum of Care must:
(1)Hold meetings. of the full

membership, with published agendas, at
least semi-annually;
(2)Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3) Adopt and follow a written

process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;
(4) Appoint additional committees,

subcommittees, or workgroups;
(5) In consultation with the

collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;
(6) Consult with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;
(7) Evaluate outcomes of projects

funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;
(8) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will addross the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
established by HUDby Notice.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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humans must be counted as unsheltered
homeless persons.

(il) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons. .

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum's geographic
area;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.
1578.9 Preparingan application for funds.

(a) The Continuum must:
(1) Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD under § 578.19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(S)Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geograpblc area;

(i) If more than one application will
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic araa that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself;

(ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;

(b) The Continuum retains all of its
responsibilities, aven if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§578.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for.the Continuum.

(b) Criteriafor designating a UFA.
HUD will consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:

(1) The Continuum ofGare it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for Stales);

(S)The collaborative applicant
demonstrates the ability to monitor
subrecipients: and

(4) Such other criteria as HUD may
establish by NOFA.

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area.

(s) Require subrecipients to establish
fiscal control and accounting.
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

(4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.
1578.13 Remedlal.ctlo·n.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continuum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum's geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum's geographic area.

(b) HUD must provide a so-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C-AppJlcatlon and Grant
Award Process

S578.15 Eligible applicants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

(b) Designation by the Continuum of
Care. Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.

[c) Exclusion. For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.
§578.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, BUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by: .

(i) Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act:

(ii) From the amount in paregraph
(a)(2)(1)of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

(iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs.

(s) PPRN is calculated on the amount
determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.
(ii) Seventy-five percent of the

remaining amount will be allocated,
using the Community Development
Block Grant (CDBG)formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.
(iii) The amount remaining after the

allocation under paragraphs (a)(l) and.
(2) of this section will be allocated,
using the CDBGformula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Solutions Grants.program in
any year since 2004 and all other
counties in the United States and Puerto
Rico.
(4) If the calculation in paragraph

(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUDwill reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide.

(b) Calculating a Continuum of Care's
maximum award amount. (1) Establish
the PPRN amount. First, HUDwill total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFRpart 579.
(2) Establishing renewal demand.

Next, HUDwill determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance,leasing,
and operating line items based on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning;UFA costs;
adjustments to .leasing, operating and
rental assistance line items based on
changes toFMR.; and available bonuses.

1678.19 ApplicatIon process.
(a) Notice of Funding Availability.

After enactment of the annual
appropriations act for the fiscal year,
HUDwill issue a NOFA in accordance
with the requirements of 24 CFRpart 4.
(b)Applications. All applications to

HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUDmay
require, and contain such information as
HUD determines necessary. At a
minimum,. an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subracipients and the names of the
subracipients; a description ofthe
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and!
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that .
the applicant, Qrthe subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

1678.21 AwardIng funds.
(a) Selection. HUDwill review

applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.
(b)Announcement of awards. HUD

will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUDwill execute a
grant agreement with the applicant.
(c) Satisfying conditions. HUDwill

withdraw an award If the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control ofthe
recipient or subrecipient.

1578.23 Executing grant agreements.
(a)Deadline. No later than 45 days

from the date when all conditions are
satisfied, the recipient and HUDmust
execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, ffiJD may enter into B
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will qover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
the other.
(3) Unified Funding Agencies. If a

Continuum is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.
(c)Required agreements. Recipients

will be required to sign a grant
agreement in which the recipient agrees:
(1) To ensure the operation of the

project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578;
(2) To monitor and report the progress

of the projact{s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;
(4) To require certification from all

subrecipients that:
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(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the froject;
(ii) The address or location 0 any

family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;
(iii) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness;
(iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act:
(v)The subrecipient, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government; and
(vi) Subrecipients will provide

information, such as data and reports, as
required by HUD; and
(5)To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles, if the recipient is a UFA;
(6)To monitor subrecipient match

and report on match to HUD;
(7)To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children's
education;
(8)To monitor subrecipients at least

annually:
(9)To use the centralized or

coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8).A victim
service provider may choose not to u~e
the Continuum of Care's centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that system instead;
(10) To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in § 578.7(a)(9);
(11)Enter into subrecipient

agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFRpart 578;
and
(12) To comply with such other terms

and conditions as HUDmay establish by
NOFA.
§578.25 Site control.
(a) In general. When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section §578.21 before HUDwill
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.
(b)Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance.
(c) Tax credit projects. (1) Applicants

that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the rroject site.
(i To have control of the limited

partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.
(ii) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member.
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date ofinltial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or now
.construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.
§578.27 Consolidated plan.

(a) States or units of genemllocaJ
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b) Other applicants. Applicants that

are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's HUD-
approvod consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under § 578.35.

(c) Timing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.
§578.29 ·Subsldy layering.
HUDmay provide assistance under

this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3645) and 24 CFR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or ectivities by
combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits.

§578.31 Envlronmentll review.
(a) Activities under this part are

subject to environmental review by
HUD under 24 CFRpart 50. The
recipient. or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFRpart 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUDmay eliminate from consideration
any application that would require an
Environmental Impact Statement.
(b) The recipient or subrecipienl, its

project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFRpart 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewlls.
(a) In general. Awards made under

this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD,must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.
(b)Length of renewal. HUDmay

award up to 3 years of funds for
supportive servicos, leasing, }iMlS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
15 years of rental. assistance, subject to
availability of annual appropriations.
(c) Assistance available. (1)

Assistance during each year of a
renewal period may be for:
(i) Up to 100 percent of the amount

for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
, year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and
(iii) For rental assistance, up to 100

percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.
(d) Review criteria. (1) Awards made

under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30,2012. For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter PIUBCare
program, or 24 CFR 583.325, if the
project received funding under the
Supportive Housing Program.

(2)Renewal of awards made after
August 30,2012. Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.
(e) Unsuccessful projects. HUDmay

renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(0 Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUDAnnual Performance
Report (APR) for the grant year
immediately prior to renewal; or
(2)The recipient submits an APR that

HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§678.35 Appeal.
(a) In general. Failure to follow the

procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and locel
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application. .

(3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the Bolo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUDmay require by Notice.
(4) Response from the Continuum of

Care.The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.
(5)Decision. HUD will notify the solo

applicant and the Continuum ofits
decision within 60 days of receipt of the
Continuum's response.

(6) Funding. If HUD finds that the solo
applicant was not permitted to .
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's applicant(s).

(c) Denied or decreased fiiiiding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice. within 45 days of the date of
HUD's announcement of the award.

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease.
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.

, (d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, mID will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in 'two or
more competing Continuum of Care
applications will be funded.

(2) Who may appeal. The designated
applicant(s) for the lower scoring
Continuum may appeal HUD's decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such fonn and
manner as HUD may require by Notice,
within 45 days of the date ofHUD's
announcement of the award.
(3) Decision. HUD will notify the

applicant(s) of its decision on tho appeal
within 60 days of the date ofHUD's
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial.

(e) Consolidated plan certification. (1)
In general. An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.

(2) Procedure. The applicent must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:
(i) A copy of the applicant's request

to the jurisdiction for the certification of
consistency with the Consolidated Plan;
(il) A copy of the jurisdiction's

response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR 91.500(c); and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurisdiction's
Consolidated Plan.

(3)Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.

(4) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction's

response. As part of its review, HUD
will consider: .
(A) Whether the applicant submitted

the request to the appropriate political
jurisdiction; and
(B) The reasonableness of the

jurisdiction's refusal to provide the
certificate.

(U) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
Eligible Costs

§678.37 Program components and uses of
asslslance.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §578.63 when used
to establish and operate projects under
five program components: pennanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in §578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Pennanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:
(i) Permanent supportive housing for

persons with disabilities (PSH).PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs ofthe program participants
must be made available to the program
participants.

(U) Rapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in §578.53, andlor
short-term (up to 3 months) andlor
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§ 678.51(a)(1)(i) and (ii); (a)(2); (c) and
(0 through (i); and (1)(1). These projects:
(A) Must follow the written policies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

(8) May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.
(C) Limit rental assistance to no more

than 24 months to a household.
(D) May provide supportive services

for no longer than 6 months after rental
assistance stops.

(E) Must re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for .
assistance. When notified. of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F) Require the program participant to

meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant's
acceptance of services.

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipiont is not providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in § 578.57.

(5) Homeleesness prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR 576.106, that are
necessary to prevent an individual or
family from becoming homeless.

(b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in § 578.39 through §578.63 when
used to:

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as describod in §578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

(5j Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

(6j Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable databaser.and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.

(c) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.

§578.39 Continuum of Car. planning
actlvltle •.

(a) In general. Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and

(3) Participating in the consolidated
planes) for the geographic area(s).
(b) Continuum of Care planning

activities. Eligible planning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consolidated
planes) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to BUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.

§578.41 Unified Funding Agency costs.
(a) In general. UFAs may use up to 3

percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.

(b) UFA costs. UFA costs include ,
costs of ensuring that all financial .
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program.

(c) Monitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.
§578.43 Acquisition.

Grant funds may be used to pay up to
100 percent of the cost ofacquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.
§578.45 Rehabilitation.

(a) Use. Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons. ,

(b) Eligible costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structureto State
and local government health and safety
standards.

(e) Ineligible costs. Grant funds may
not be used for rehabilitation of leased
property.

§578.47 New construction.
(a) Use. Grant funds may be used to:
(1) Pay up to 100 percent of the cost

of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for use as
housing.
(2) If grant funds are used for ncw

construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
aClJl!isition.
(b) Ineligible costs. Grant funds may

not be used for new construction on
leased property.

§578.49 leasing.
(a) Use. (1)Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subreciplent,
their parent organization(s), any other
related organization(s), or organizations
that are members of iI partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for good cause.
(2) Any request for an exception must

include the following:
(i)A description of how leasing these

structures is in the best interest of the
program;
(ii) Supporting documentation

showing that the leasing charges paid
with grant funds are reasonable for the
market; and
(iii) A copy of the written policy for

resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.

(b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to ronts
being charged for comparable units.
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
month's rent. Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month's rent.
[5) Occupancy agreements and

subleases. Occupancy agreements and
subleases are required as specified in
§ 576.77(a).

(6) Calculation of occupancy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in § 576.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§576.97.

(6) Transition. Beginning in the first
ycar awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority oftitle IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Rental a•• lstance.
(a) Use. (1) Grant funds may be used

for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3 months of rent: medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in § 576.7(a)(9) and this seetlon.
(ii) The rental assistance may be

tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.
(2) Grant funds may be used for

security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month's rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month's rent.

(b) Rental assistance administrator.
Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.
(c) Tenant-based rental assistance.

Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.
(2) Program participants who have

complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.
(3) Program participants who have.

complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
8 different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.

(e) Project.based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.
(f)Grant amount. The amount of

rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of .
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant.

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance Is reasonable in
relation to rents being charged for
comparable unassisted units, tiling into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.
(h) Payment of grant. (1)The amount

of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant's request fur
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(i) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a s-year grant term; or
(ii) A higher percentage if approved in

advanceby HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3)A recipient must serve at least as

many program participants as shown in
its afplication for assistance.
(4 If the amount in each grant

reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent Increases,
or for serving a greater number of
program participants.
(i) Vacancies. If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies.
(j)Property damage. Recipients and

subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

(lc) Resident rent. Rent must be
calculated as provided in § 678.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97.

0) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by' either party. '

(2) Initial lease for transitional
housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months.

§578.53 Supportive •• rvlc••.
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs of the program

participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.
(1) Supportive services must be

necessary to assist program participants
obtain and maintain housing.
(2) Recipients and subrecipients shall

conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.
(2)Permanent supportive housing

projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.
(4) Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§ 578.37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Special populations. All eligible

costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described 88 an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.
(1)Annual Assessment of Service

Needs. The costs of the assessment
required by § 578.53(a)(2) are eligible
costs.

(2)Assistance with moving costs ..
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:
(i) Counseling;
(ii) Developing, securing, and

coordinating services;
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).
(iv) Obtaining federal, State, and local

benefits;
(v)Monitoring and evaluating

program participant progress;
(vi) Providing information and

referrals to other providers;
(vii) Providing ongoing risk

assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;
and
(viii) Developing an individualized

housing and service plan, including
planning a path to permanent housing
stability.

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.
(i) The children must be under the age

of 13, unless they are disabled children.
(ii) Disabled children must be under

the age of 18.
(iii) The child-care center must be

licensed by the jurisdiction in which it
operates in order for its costs to be
eligible.
(5)Education services. The costs of

improving knowledge and basic
educational skills are eligible.
(i) Services include instruction or

training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED).
(ii) Component services or activities

are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6) Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost.
(i) Learning skills include those skills

that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates.
(ii) Services that assist individuals in

securing employment consist of:
(A.)Employment screening,

assessment, or testing;
(B)Structured job skills and job-

seeking skills;
(C)Special training and tutoring,

including literacy training and pre-
vocational training;
(0) Books and instructional material;
(E)Counseling or job coaching; and
(F)Referral to community resources.
(7) Food. The cost of providing meals

or groceries to program participants is
eligible.

(8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.
(i) Component services or activities

are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements.
(ii) Other eligible costs are:
(A)Mediation with property owners

and landlords on behalf of eligible
program participants;
(B)Credit counseling, accessing a free

personal credit report, and resolving
personal credit issues; and
(C)The payment ofrental application

fees.
(9)Legal services. Eligible costs are

the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family's
ability to obtain and retain housing.
(i) Eligible subject matters are child

support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants.
(ii) Component services or activities

may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling.
(iii) Fees based on the actual service

performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible. If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient's employees' salaries and
other costs necessary to perform the
services.
(iv) Legal services for immigration

and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist tho
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

(11) Mental health services. Eligible.
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed .professionals.
Component sorvices are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use .and management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:
(i) Providing an analysis or

assessment of an individual's health
problems and the development of a
treatment plan;
(ii) Assisting individuals to

understand their health needs;
(ill) Providing directly or assisting

individuals to obtain and utilize
appropriate medical treatment;
(iv) Preventive medical care and

health maintenance services, including
in-home health services and emergency
medical services;
(v) Provision of appropriate

medication;
(vi) Providing follow-up services; and
(vii) Preventive and noncosmetic

dental care.
(13) Outreach services. The costs of

activities to engage persons for the .
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eli~ble.
(i) Eligible costs include the outreach

worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.
(ii) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and .
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

(15)Transportation. Eligible costs are:
(i) The costs of program participant's

travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
(ii) Mileage allowance for service

workers to visit program participants
and to carry out housing quality
inspections;
(iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v)The costs of recipient or

subrecipient staH to accompany or assist
program participants to utilize public
transr0rtation; and
(vi If public transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A)Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B)Payments Corcar repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and
(C)The recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(l)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:
(i) The costs of labor or supplies, and

materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and
(ii) The salary and benefit packages of

the recipient and subrecipient staff who
directly deliver the services.

§678.55 Operating costs.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanerit housing
in a single structure or individual
housing units.
(b)Eligible costs. (1) The maintenance

and repair of housing;
(2) Property taxes and insurance;
(3) Scheduled payments to a reserve

for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);
(4) Building security for a structure

where more than 50 percent of the units
or area Ispaid for with grant funds;

(5) Electricity, gas, and water;
(6) Furniture: and
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease.

§578.57 Homele •• Management
Information System.
(a)Eligible costs. (1) The recipient or

subrecipient may use Continuum of
Care program funds topay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:
(i) Purchasing or leasing computer

hardware:
(ii) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;
(v) Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;
(vii) Paying salaries for operating

HMIS, including:
(A) Completing data entry;
(B)Monitoring and reviewing data

quality;
(C)Completing data analysis;
(D)Reporting to the HMIS Lead;
(E)Training staff on using the HMIS;

and
(F) Implementing and complying with

HMIS requirements; .
(viii) Paying costs of staff to travel to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
(x) Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.
(2) If the recipient or subrecipient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of:
(i) Hosting and maintaining HMIS

software or data:
(ii) Backing up, recovering, or

repairing HMIS software or'data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(iv) Integrating and warehousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;
(v)Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD; and
(vii) Conducting training on using the

system, including traveling to the
training.
(3) If the recipient or subrecipient is

a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§678.69 Project administrative costs.
(a)Eligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project .
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through §578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) Generalmanagement, oversight.
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the .
following:
(i) Salaries, wages, and related costs of

the recipient's staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages. and
related costs allocable to the program of
each person whose primary .
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:
(A)Preparing program budgets and

schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;
(e) Developing agreements with

subrecipients and contractors to carry
out program activities;
(D)Monitoring program activities for

progress and compliance with program
requirements;
(E)Preparing reports and other

documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;
(G) Evaluating program results against

stated objectives; and
(H)Managing or supervising persons

whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(I)(i)(A) through (G) of this
section.
(ii) Travel costs incurred for

monitoring of subrecipients;
(iii) Administrative services

performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and
(iv) Other costs for goods and services

required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Cere
requirements and attending HUD-
sponsored Continuum of Care trainings.
(3)Environmental review. Costs of

carrying out the environmental review
responsibilities under §578.31.

(b) Sharing roquirBment. (1) UFAs. IT
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2)Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.
§578.81 RelocaUon coats.
(a) In general. Relocation costs under

the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.
(b)Eligible relocation costs. Eligible

costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.
§578.63 Indirect costs.
(a) In general. Continuum of Care

funds may be used to pay indirect costs
in accordance with OMBCirculars A-87
or A-122, as applicable,
(b)Allocation. Indirect costs may be

allocated to each eligible activity as
provided in subpart D. so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMBCirculars A-87 or
A-122, as applicable.
(c)Expenditure limits. The indirect

costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578.59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E-Hlgh.Performlng
Communities

§578.65 Standards.
(a) In general. The collaborative

applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC).The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.
(b) Applying for HPC designation. The

application must be submitted at such

time and in such manner as HUDmay
require, must use HMIS data where
required to show the standards for
qualifying are mel, and must contain
such information as HUD requires,
including at a minimum:
(1)A report showing how the

Continuum of Care program funds
received in the preceding year were
expended;
(2) A specific plan for how grant

funds will be expended: and
(3) Information establishing that the

Continuum of Care meets the standards
forHPCs.

(e) Standards for qualifying as an
HPC. To qualify as an lll'C, a
Continuum must demonstrate through:
(1)Reliable data generated by the

Continuum of Care's HMIS that it meets
all of the following standards:
(i) Mean length of homelessness.

Either the mean length of episode of
homelessness within the Continuum's
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.
(ii) Reduced recidivism. Of

individuals and families who leave
homelessnoss, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.
(iii) HMIS coverage. The Continuum's

HMISmust have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.
(lv) Serving families and youth. With

respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:
(A) 95 percent of those families and

youth did not become homeless again
within a 2-year period following
termination of assistance; or
(B) 85 percent of those families

achieved independent living in
permanent housing for at least 2 years
following termination of assistance.
(2)Reliable data generated from

sources other than the Continuum's
HMIS that is provided in B narrative or
other form prescribed by HUD that it
meets both of the following standards:
(i) Community action. All the .

metropolitan cities and counties within
the Continuum's geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geo~phic area.
(h) Renewing HPC status. If the

Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at .
reducing the number of individuals and
famllies who became homeless in that
community.

§578.67 Publication of application.
HUDwill publish the application to

be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one.

§578.69 Cooperation among entities.
An HPCmust cooperate with HUD in

distributing information about its
successful efforts to reduce
homelessness.

5578.71 HPC-ellglble activities.
In addition to using grant funds for

the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- andlor medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576.500 apply.

Subpart F-Program Requirements

I §578.73 Matching requirements.
, (a) In general. The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum. may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71.
(b)Cash sources. A recipient or

subrecipientmay use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment.
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D. or,
in the case ofHPCs, eligible under
§578.71.
(2)The requirements of 24 CFR 84.23

and 85.24 apply.
(3) Before grant execution. services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU)between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subrecipient's
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.
(i) The MOU must establish the

unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided,
(li) During the term of the grant, the

recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.
§578.75 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes. the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.
(b) Housing quality standards.

Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFRpart 35, subparts A, B, K, and R
apply.
(1) Before any assistance will be

provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2) Recipients or subrecipients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.
(c) Suitable dwelling size. The

dwelling unit must have at least one
bedroom or living/sleeping room for
each two Eersons.
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) If houseliold composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services. -
(d)Meals. Each recipient and

subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive
services. To the extent practicable. each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.

(£) Residential supervision. Each
recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1)Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity. considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUDapproval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions.
(2)Each recipient and subrecipient of

assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.
[h) Supportive service agreement.

Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued partlcipatlon in the program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
pro~.
(i) Retention of assistance after death,

incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

§578.77 CalculaUng occupancy charges
and rent.
Ia) Occupancy agreements and leases.

Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing.

(b) Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
ofresiding in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:
(1) 30 percent of the family's monthly

adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses):
(2) 10 percent of the family's monthly

income; or
(3) If the family is receiving payments

for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion of the payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant's income initially,
and if there is a change in family .
composition (e.g.,birth of a child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(I)).
(ii) Income of program participants

must be calculated in accordance with
24 CFR5.609 and 24 CFR 5.611(a).

(2)Review. Recipients or
subrecipients must examine a program
participant's income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.
. (3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant's
contribution toward the rental payment.

§578.79 Limitation on tranalUonal
housing.
A homeless individual or family may

remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has Dotbeen located or if the
individual or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.
§578.81 Term of commitment, repayment
of grants, end prevention of undue benefits.
(a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial occupancy
or date of initial service provision ..
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
(b)Conversion. Recipients and

subrecipients carrying out 8 project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is .
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care's
geographic area. '
[c] Repayment of grant funds. If a

project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUDwill require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
paragraph (b) of this section. If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing.
(d) Prevention of undue benefits.

Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 1S-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.
(e)Exception. A recipient or

subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1)The sale or disposition of the

property used for the project results in
the use ofthe property for the direct
benefit of very low-income persons;
(2)All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this part;
(3l Project-based rental assistance or

operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or
(4)There are no individuals and

families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.
§578.83 Displacement, relocation, and
acquisition.
(a) Minimizing displacement.

Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. "Project," as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking.
(b) Temporary relocation. (1) Existing

Building Not Assisted under Title N of
the McKinney- Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C. 4601-4655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.

(2) Existing Transitional Housing or
Pennanent Housing Projects Assisted
Under Title N of the McKinney-Vento
Act. Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(i) Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and
(H) Appropriate advisory services,

including reasonable advance written
notice of:
(A) The date and approximate

duration of the temporary relocation;
(B)The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
(C)The reasonable terms and

conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and
(D)The provisions of paragraph

(b)(2)(i)of this section.
(c) Relocation assistance for displaced

persons. (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must be provided .
relocetion assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFRpart
24. A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.205(c)(2)(ii)(D).
(2)Displaced person. (i) For the

purposes of paragraph (c) of this section,
the term "displaced person" means any
person (family, Indtvtduel-bustness,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:
(A) After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as'
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.2S(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§ 578.25(b). if that occurs after the
application for assistance; or
(C) Before the date described under

paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or ;
(D) By a tenant of a building that is

not assisted under Title IV of the
McKinney-Vento Act; if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or
[ii] For the purposes of paragraph (c)

of this section, the term "displaced
person" means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property. or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if anyone of the following three
situations occurs:
(A) The program participant moves

after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement. as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or
(B) The program participant is

required to relocate temporarily, does
not return to the building or complex,
and anyone of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

o~pocketexpensesincurredin
connection with the temporary
relocation;
(2) The program participant is not

eligible to return to the building or
comflex upon project completion; or
(3 Other conditions of the temporary

relocation are not reasonable; or
(C) The program participant is

required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:
(1) The program participant is not

offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;
(2) The program participant. is not

eligible to remain in the building or
comflex upon project completion; or
(3 Other conditions of the move are

not reasonable.
(iii) Notwithstanding the provisions of

paragraph (c)(2)(i) or (ti) ofthis section,
a person does not qualify as a
"displaced person" if:
(AJ The person has been evicted for

serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see § 5.78.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;
(B) The person moved into the

property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
"displaced person" (or for any
relocation assistance provided under
this section), as a result of the project;
(C) The person is ineligible uncfer 49

CFR 24.2(a)(9)(ii));
(D) The person is a program

participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or
(E) HUD determines that the person

was not displaced as a direct result of
acquisition, rehabilitation, or
demolition for the project.
(iv) The recipient may request, at any

time, HUO's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation of negotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipicnt,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement.
(d) Real property acquisition

requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.
(e) Appeals. A person who disagrees

with the recipient's (or subrecipient's, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible. may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local Hun field office.

5678.86 Timeliness standard ••
(a) In general. Recipients must initiate

approved activities and projects
promptly.
(b) Construction activities. Recipients

of funds for rehabilitation or new
construction must meet the following
standards:
(1) Construction activities must begin

within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project.
(2) Construction activities must be

completed within 24 months of signing
the grant agreement.
(3) Activities that cannot begin until

after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.
(c) Distribution. A recipient that

receives funds through this part must:
(1) Distribute the funds to

subrecipients (in advance of
expenditures by the subrecipients):
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down funds at least once per
quarter of the program year, after
eligible activities commence.

§578.87 Limitation on use of funds.
(a) Maintenance of effort. No

assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.

(b) Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization's religious
character or affiliation. Recipients and
subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.

(ii) Beneficiaries. In providing
services supported in whole or in part
with federal financial assistance, and in
their outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice.

(2J Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3)Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization's mission statements and
other governing documents.

(4) Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements.

(5) Structures. Program funds may not
be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions ofthe acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuuin of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85).

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:
(1) Leasing and acquisition,

rehabilitation, or new construction;
(2) Tenant-based rental assistance and

acquisition, rehabilitation, or new
construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;

(4) Rental assistance and leasing; or
(5) Rental assistance and operating.
(d) Program fees. Recipients and

subrecipients may not charge program
participants program fees.

§578.89 L1mltaUon on u•• of grant funds
to serve persons defined as homeless
under other federal lawa.

(a) Application requirement.
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons is .an
equal or groater priority than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in § 576.2. To
demonstrate that it is of equal or greater
priority, applicants mustshow that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b}(1)(B)of the Act, especially with
respect to children and unaccompanied
youth.

(b) Liinit. No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.

(c)Exception. The 10 percent
limitation does not apply to
Continuums in which the rate of
homslessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.
§578.91 Termination of aaalatence to
program participants.

(a) Termination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.

(b)Due process. In terminating
assistance to a program participant, the
recipient or subreclpient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at 8 minimum, must consist of:

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;

(2) Written notice to tho program
participant containing a clear statement
of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant's assistance is terminated
only in the most severe cases.

§678.93 Fair Houalng and Equal
Opportunity.

(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable. .

(b) Housing for specific
subpopuJations. Recipients and
subrecipients may exclusively serve a
particular homeless suhpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following:

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulatlon, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to
families with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in thehoustng.

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.

(6) Jfthe housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g.,housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing. A recipient must implement Its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible .
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketlng activities;

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal. State
and local fair housing and civil rights
laws.

(d) Accessibility and integrative
hou~ngandservicesforpenonswi~
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CPR part 8), and Titles II and ill of the
Americans with Disabilities Act,.8S
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities;

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part.
§678.95 Conflicts of Intereat.

(a)Procurement. For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CPR
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84.42 (for private nonprofit
or8.anizations).

(b) Continuum of Care board
members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.

(c) Organizationiil conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person's, as in paragraph (d)(l)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g)and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns.
(d) other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered person, meaning a

person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
Informatlon with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest In
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure.

(2)Exceptions. Upon the written
request of the recipient, HUDmay grant
an exception to the provisions ofthis
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(i1)of
this section.
(i) Threshold requirements. HUD will

consider an exception only after the
recipient has provided the following
documentation:
(A)Disclosure of the nature of the

conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient's
attorney that the interest for which the
exception is sought would not violate
State or local lew, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
(ii) Factors to be considered far

exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's or subrecipient's project,
taking into account the cumulative
effect of the following factors, as
applicable:
(A)Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;
(B)Whether an opportunity was

provided for open competitive bidding
or negotiation;
(C)Whether the affected person has

withdrawn from his or her functions,
responsibihties, or the decision-making
process with respect to the specific
activity in question;
(D)Whether the interest or benefit

was present before the affected person
was in the position described in
paragraph (c)(l) of this section;
(E)Whether undue hardship will

result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;
(F)Whether the person affected is a

member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
grouf or class; and
(G Any other relevant considerations.

§578.97 Program Income.
(a)Defined. Program income is the

income received by the recipient or
subrecipient directly generated by a
grant-supported activity.
(b) Use. Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy cbarges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom. they are
collected to move to permanent
housing.
§578.99 Applicability of other federal
requirements.
In addition to the requirements set

forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:
(a)Environmental review. Activities

under this part are subject to
environmental review by HUD under 24
CFRpart 60 as noted in §578.31.

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work perfonned under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:
(1) Procure items designated in

guidelines of the Environmental
Protection Agency (EPA) at 40 CFRpart
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and
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(3)Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.

(c) Transparency Act Reporting.
Seetlon 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB),requires recipients to
report subawards made either as pass-
through awards, subrecipiont awards, or
vendor awards in the Federal
Government Web site www.fsrs.govor
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMBPolicy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.)may
apply to proposals under this part,
depending OD the assistance requested.
(e) ApplicabiJjty of OMBCirculars.

The requirements of 24 CFRpart 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFRpart
225--Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)-ilpply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84-Unifonn Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFRpart 230-
Cost Principles for Non-Profit
Organizations (OMBCircular A-122);
and 2 CFRpart 22o--Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part.

(£) Lead-based paint. The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821--4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851--4856),and
implementing regulations at 24 CFRpart
35, subparts A, B, H, J. K,M, and R
apply to activities under this program.

19)Audit. Recipients and
subrecipients must comply with the
audit requirements of OMBCircular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations."
(h)Davis-Bacon Act. The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
UrbanDevelopment Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFRpart 135, as applicable.

Subpart G-Grant Administration

§ 578.101 Technical assistance.
(a)Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homeleesness.
(b)Defined. Technical assistance

means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, end their costs.
(c) Set-aside. HUDmay set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers.
(d)Awards. From time to time, as

HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUDmay also enter into agreements
with other federal agencies for awarding
the technical assistance funds.
§578.103 Recordkeeplng requirements.
(a) In general. The recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
(1) Continuum of Care records. Each

collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:
(i) Evidence that the Board selected by

the Continuum of Caremeets the
requirements of § 578,S(b);
(ii) Evidence that the Continuum has

been established end operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 ye81'S,evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;
(iii) Evidence that the Continuum has

prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

(3) Homeless status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish "at risk of
homelessness" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records afreasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:
(i)Documentation of the original

incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records:
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.
(ii) Documentation of the reasonable

belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpetrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of
household.

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income:
(il Income evaluation form specified

by HUD and completed by the recipient
or subrecipient: and
(ii) Source documents (e.g.,most

recent wage statement, unemployment
compensation statement, public benefits
statement, bank. statement) for the assets
held by the program participant and
income received before the date of the
evaluation:
(iii) To the extent that source

documents are unobtainable, a written
statement by the relevant third party
(e.g.,employer, government benefits
administrator) or the written
certification by the recipient's or
subrecipient's intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or
(iv) To the extent that source

documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.
(7) Program participant records. In

addition to evidence of "homeless"
status or "at-risk-of-homelessness"
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:
(iJThe services and assistance

provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in §578.37(a)(1)(ii)(F): and
(ii) Where applicable, compliance

with the termination of assistance
requirement in §578.91.
(8)Housing standards. The recipient

or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.
(9) Services provided. The recipient or

subrecipient must document the types
of supportive services provided under
the recipient's program and the amounts
spent on those services. The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary.

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in §578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts a/interest. The
recipient and itssubrecipients must
keep records to sbow compliance with
the orgariizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest requirements in §578.95(b), the
other conflict requirements in
§578.95(d), a copy of the personal
conflict-of-int!l1'estpolicy developed
and implemented to comply with the
requirements in §578.95, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subreciplent must
document its compliance with the
homeless participation requirements
under §578.75(g).
(13)Faith-based activities. The

recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §578.87(b).
(14)AffirmativelyFUIthering Fair

Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).
(15) Other federal requirements. The

recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99, as
applicable. .
(16) Subrecipients and controctors. (i)

The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.
(ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient and its

subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 eFR
85.36 and 24 CFR part 84.

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.

(l:i) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:
(1) All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and
confidential:
(2) The address or location of any

family violence project assisted with
Continuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project: and
(3) The address or location of any

housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period o/recororetention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming,
photocopying. or similar methods may
be substituted for the original records.
(1) Documentation of each program

participant's qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and
(2)Where Continuum of Care funds

are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUDOffice of the Inspector
General, and, the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2)Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this p'art.
(e)Reports. In addition to the

reporting requirements in 24 CFRparts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR),as well as in any
additional reports as and when required
by HUD.Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUDprovides an
exception under §578.81(e).
§578.105 Grant and project changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUDand the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by anyone project funded under
the grant, 8Swell 8S a permanent

proposed reduction in the total number
of units funded under the grant.
(2)Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(b) For Continuums having more than
one recipient. (1)The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient. a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subrecipient's records.

§578.107 Sanctions.
(a)Performance reviews. (1) HUDwill

review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD~s
financial and reporting systems (e.g.,
LOCCSand e-snapsl and HMIS. Where
applicable, HUDmay also consider
relevant information pertaining to the
recipient's performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) ITHUDdetermines preliminarily

that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUDmay change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements.
(3) ITthe recipient fails to demonstrate

to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUn may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.
(1) HUDmay instruct the recipient to

submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, Including:
{ilPreparing and following a schedule

of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;
(il) Establishing and Tollowing a

management plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them;
(iv) Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;
(v) Suspending disbursement of grant

funds for some or all activities or
projects;
(vi) Reducing or terminating the

remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD;and
(vii) Making matching contributions

before or as draws are made from the
recipient's grant.

(2) HUDmay change the method of
pa~ent to a reimbursement basis.
(3) HUD may suspend payments to

the extent HUD determines necessary to
precludo the further expenditure of
funds for affected activities or projects.

(4) HUDmay continue the grant with
a substitute recipient of HUD's
choosing.

(5) HUDmay deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible.

(6) HUDmay require the recipient to
reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected activities.

(7) HUDmay reduce or terminate the
remaining grant of a recipient.

(8) HUDmay condition a future grant.
(9) HUDmay take other remedies that

are legally available.
(c) Recipient sanctions. !fthe

recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) ofthis section.
(d)Deobligation. HUDmay deobligate

funds for the following reasons:
(1) !fthe timeliness standards in

§578.85 are not met;
(2) If HUD determines that delays

completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected tobe expended
for eligible costs during the remaining
term of the grant;
(3) If the actual total cost of

acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;

(5) Progrem participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.
(a) In genem/. Grants will be closed

out in accordance with the requirements
of 24 CFRparts 84 and 85, and closeout
procedures established by HUD.
(b)Reports. Applicants must submit

all reports required by HUD no later
than 90 days from the date of the end
of the project's grant term.
(c)Closeout agreement. Any

obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;
(3) Identification of any program

income on deposit in financial
institutions at the time the closeout
agreement is signed;

(4) Description of the recipient's
responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;
(ii) Use of real property assisted with

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(iii) Use of personal property

purchased with Continuum of Care
program funds; and
(tv) Compliance with requirements

governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(1) through (4) of this section.
Dated:Juno 28, 2012.

Mark Johnston,
Assistant Secretary for Community Planning
and Development (Acting).
[FR Doc. 2012-17546 Filed 7-30-12; 8:45 am]
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GPO

PART 200-UNIFORM ADMINISTRA·
TIVE REQUIREMENTS, COST PRIN·
CIPLES, AND -AUDIT REQUIRE·
MENTS FOR FEDERAL AWARDS

Subpart A-Acronyms and
Definitions
ACROIIo'YlofB

Seo.
200.0 ACroD.YIDS.
200.1 Definitions.
200.2 ACQwe1tioncost.
200.8 Advance payment.
200.~ Allocation.
200.6 Audit finding.
200.6 Auditee.
200.7 Auditor.
200.8 Budget.
200.9 Central service cost allocation plan.
200.10 Ca.talog of Federal Domestic AIIIlIst-

ance (CFDA) number.
2OO.11 CFDA program title.
200.12 Capital assets.
200.13 Capital expenditures.
200.14 Cla.1m.
200.15 Class of Federal awards.
200.16 Closeout.
200.17 Cll18ter of programs.
nl.ls Cognizant agency for audi t.
200.19 Coln1izant ~ency for indirect costa.
200.20 Compat1Dg devioes.
200.21 CompUance Bupplement.
200.22 Contract.
200.23 Contractor.
200.24 Cooperative agreement.
200.25 Cooperative audit resolution.
200.26 Ccrrective action.
200.27 Cost allocation plan.
200.28 Coat objeotive.
200.29 Cost l!bar1ng or match1Dg.
200.30 Cr088-<lutttng audit finding.
200.31 [Rll8erved]
200.32 Data Universal Numbering System

(DUNS) number.
200.88 EquIpment.
2OO.M Expend.1tDrell.
200.35 Federal agenoy.
200.36 Federal Audit Clea.r1ngbouse (FAC).
200.87 Federal awarding agency.
200.88 Federal award.
200.39 Federal award date.
20040 Federal financial asststance.
200,41 Federal interest.
200.42 Federal program.
200.43 Federal sbare.
200.44 Final cost objective.
200.45 Fixed amount awards.
200.46 Foreign public enttty.
200.47 ForeigD organization.

200.~S General purpose equipment.
200.49 Generally Accepted Accounting Prin-

ciples (GAAP).
200.50 Generally Accepted Government Au-

diting Standards (GAGAS).
200.51 Grant agreement.
200.52 Hoep1tal.
200.53 Improper payment.
200.54 Indian tribe (or "federally recognized

Indian tribe ").
200.55 Institutions of HIgber Education

(IHEs).
200.66 Ind1l'ect (facl11t1es &. adm1n1stratlve

(F&A)) costs.
200.57 Indirect cost rate proposal.
200.58 Information technology systems.
200.59 Intangible property.
200.60 Intermediate coat objective.
200.61 Intemal control!!.
200.62 Internal control over compliance re-

quiremente for Federal awards.
200.83 Loan.
200.64 Local government.
200.65 Major program.
200.66 Management decision.
:aJO.6'7 Micro-purchase.
200.88 Mod1tled Total Direct Cost (MTDC).
200.69 Non-Federal entity.
200.70 Nonprofit organ1u.tton.
200.71 Obligations.
200.72 Omce of Management and Budget
. (OMB).
200.78 Oversight agency for audit.
200.74 PBSIl-tbrough entity.
2OO.71i Participant support coats.
200.76 Performance goal.
200.'17 Period of performance.
200.78 Personal property.
200.79 Personally Ident1fia.ble Information

n-rn,
200.80 Program income.
200.81 Property.
200.82 Protected Personally Identifiable In-

rorme ucn (Protected Pll),
200.83 Project cost.
200.84 QuestIoned coat.
200.65 Real property.
200.86 RecipIent.
200.87 Research and Development (R&D).
200.88 Simplified acquisition tb1'e6hold.
200.89 Special purpose equipment.
200.90 State.
200.91 Student Financial Aid (SFA).
200.92 Suba.ward.
200.93 Subrecipient.
200.94 Supplies.
200.95 Termination.
200.96 Third-party in-kind contributions.
200.97 Unliquidated obligations.
200.98 Unobligated balance.
200.99 Voluntary committed cost Ilharing.
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Subpart 8~eral Prov\$lOnS

200.100 Purpose.
200.101 Appl1c&b1l1ty.
200.102 Exceptions.
200.103 Authorities.
200.104 Superaess1on.
200.105 Effect on other 18sullollces.
200.106 Agency implementation.
200.107 OMBres]>OllBibilltles.
200.108 Inquiries.
200.109 Review date.
200.110 E1fect1velapplic&blllty date.
200.111 Engl1l1hl&Jl~e.
200.112 COll1l1otof Interest.
200.113 Ma.ndatory dieclosures.

Subpart C---Pr•.. Federal AWOId Require·
ments and Contents of Federal Awards

200.200 Purpose.
200.201 Use of gr&Dt agreements (including

flxed amount awards). cooperative agree-
ments. a.ndcontracts.

200.202 Requirement to provide public no-
tice of Federal flII&Ilcial asll16t&Ilcepro-
grams.

200.203 Notices of f'lmding opportunities.
200.204 Federal awarding agency review of

merit of proposals.
200.205 Federal awarding agency review of

riIlk posed by applloants.
200.206 St&Ildard application requirements.
200.207 Specific conditions.
200.208 Certlflcatlons a.ndrepresentations.
200.209 Pre-AWardcosts.
200.210 InformAtion contained in a Federal

award.
200.211 Public accesa to Federal award Infor-

mation.
200.212 SuspeIl810n and debarment.

SUbpart D-Poat Federal Award
Requirements

STAJ.'DARDS FOR FINANCIAL AND PllOGRAM
MANAGEMENT

200.300 Statutory and national policy re-
quirements.

200.301 Performance measurement.
200.302 Flna.ncl&lmanagement.
200.303 Internal controlS.
200.304 Bonds.
200.306 Payment.
200.306 Cost ahar1D&'or matching.
200.307 Program Income.
200.306 Revision of budget &Dd prOgT&Dl

plans.
200.309 Period of performance.

PROPERTY STANDARJ)S

200.310 Insurance coverage.
200.311 Rea.Jproperty.
200.312 Federally-owned and exempt prop--

erty.
200.313 Equipment.

2 CFRCh. II (1-1-15 Edition)

200.314 Supplies.
200.315 Intangible property.
200.316 Property trust relationllhip.

PRoctJREIIDCNTSTANDARDS

200.31' Procurements by states.
200.318 General procurement staIldards.
200.919 Competition.
200.320 Methode of procurement to be fol-

lOWed.
200.321 Contracting with small and minority

buainS8888,women's bUI1nses enterprises,
and labor surplus &.reat'lrmll.

200.822 Procurement of recovered materla.Js.
200.323 Contract cost and price.
200.324 Federal awarding agency or pass-

through entity review.
200.325 Bonding requirements.
200.326 Contract provlJl1ons.

PERFoRMANOJ: AND FINANCIAL MONITORING
AND REPoRTING

200.32'7 F1Da.ncia1reporting.
200.328 Monitoring and reporting program

performance.
200.829 Reporting on rtI&lproperty.

SUBRECIPIENT MONITORING AND MANAGEMENT

200.330 Subreoipient and contractor deter-
minations.

200.331 Requ1remente for paBs-througb enti-
ties.

200.332 Fixed amount Bubawards.

REOORD RETENTlON AND ACCKSS

200.333 Retention requtrements for records.
200.334 Requests for tra.nsfer of recorda.
200.335 Methode for collection. tr&IlBID1eslon

and storage of lnformatlon.
200.336 Accees to records.
200.33'1 Restrictions on public acollSll to

recorde.

REMEDIES FOR NONCOMPLIANCB

200.338 Remedies for noncompliance.
200.339 Termination.
200.340 Notlfica.tion of term1Da.tlon require-

ment.
200.341 Opportunities to object, bearlnge

and appe&!s.
200.342 Effects of suspension and termi-

nation.

CLoSEOUT

200.343 Cl08eout.

POST-CLOSEOUT ADJUSTMEN'1'S AND
Cot-.'TINUING RESPONSIBILITIBS

200.344 Post--closeout adjustments and con-
tinuing reeponslbllities.

COLLI!lCTION OF AMOUNTS DUE

200.845 Collection of amounts due.
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OMI Guidance

Subpart E-<on PrInc:IpIN

GENERALPIt.OVIBlONS
200.400 Policy guide.
200.401 Appl1cation.

BABICCONBIDBliATlONB
200.402 Composit1on of costs.
200.403 Factors affectiDg 1Ll1owabWty of

coste.
200.404 Reasonable coats.
200.405 Allocable costs.
200.406 Applicable credits.
200.40'1 Prior writteD approval (prior ap-

proval).
200.408 Lim1tatiOIl on allowance of costs.
200.409 SpeC1&.1.coIlBidera.tloIlS.
200.410 Collection of unallowable costs.
200.411 Adjustment of previously negotiated

indirect (F&A) cost rates contain1ng UIl-
alJowa.ble costs.

DIRJtCTANDINDIRECT(F&A) COSTS
200.4~ ClB8s1!icat1on of costs.
2OO.41S D1nlct ooets,
200.414 Indirect (F&A) costs.
2OO.41li Required oertificatioI18.

SPECIALCONSIDERATIONSFORSTATES,LOCAL
GoVEKNNENTSANDnmIAN TR.lBEs

200.416 Cost allocation plans and indirect
cost proposals.

200.417 Interagency service.

SPECIALCoNSIDERATIONSl"ORlNSTI'l'UTIONBOF
HIGHKR EDUCATION

200.418 Costs incurred by states and local
governments.

200.419 Coet accounting standa.rdll and dtIl-
closure sta.tement.

GENIlRALPROVISION\! roB SELECTEDITBMs OF
COST

200.420 Considerations for selected items of
cost.

200.421 Advertising and public relations.
200.422 Advisory counclls.
200.423 AloohoUc beverages.
200.424 All1JJUl1Jaeactivities.
200.426 Audit services.
200.426 Bad debts.
200.42'1 Bonding costs.
200.428 Collections of improper payments.
200.429 Commencement and convocat1on

costs.
200.430 Compensation-personal services.
200.431 Compensa.t!on-fringe benefits.
200.432 Conferences.
200.483 Contingency provisiOIlB.
200.434 ContrtbutloI18 and donatiOns.
200.435 Defense and prosecution of criminal

and civil proceedings, cla.ims, appeals
and pateDt infr1ngements.

200.436 Depreciation.
200.437 Employee health and welfare costs.

PI. 200

200.438 Entertainment costs.
200.489 Equipment and other capitlLl ezpend-

itures.
200.440 Excba.nge rates.
200.441 Fines, penalties, damages and other

settlements.
200.442 Fund raising and investment man-

agement costs.
200.448 Gains and losses on disposition of de-

preciable B88ets.
200.444 General oosts of government.
200.445 Goods or services for pereonal use.
200.44ll Idle faoWtiee and idle capaoity.
200.44'1 Jnaurance and indemnification.
200.448 Intellectual property.
200.449 Interest.
200.460 Lobbyins.
200.451 Loaaell on other awards or contracts.
2OO.4li2 Ma.1ntenance and repair costs.
200.453 Mater1&.1.sand suppUes costs. includ-

ing costs of computing devices.
200.404 Memberships, subscriptions, and pro-

fessional activity COIIts.
200.455 011!"8Jlization costs.
200.456 Participant 8uPPOrt costs.
200.467 PlAnt and eecurity costs.
200.<i5ll Pre-a ward eoese.
200.469 ProfeBBiona.l service costs.
200.460 Proposal costs.
200.481 Publ1cation and printing costs.
200.462 Rearrangement and reconversion

costs.
200.463 Recruiting costs.
200.464 Relooation oosts of employees.
200.465 Rents.l costs of real property and

equipment.
200.466 Scbola.rehips and student aid costs.
200.467 Balling and marketing oeste.
200.468 Bpec1altzed servioe facWUes.
200.469 Student activity costs.
200.470 Tues (inoluding Value Added Tax).
200.471 Termination costs.
200.472 Tra.1n1ng and education costs.
200.473 TraDsporta.tion costs.
200.4'74 Travel costs.
200.476 Trustees.

Subpart F-Audlt Requirements

GENERAL
200.500 Purpose.

AUDITS
200.501 Audit requirements.
200.602 Basis for determining Federal

awards expended.
200.503 Relation to other a.udit require-

ments.
200.604 Frequency of audits.
200.506 Sanctions.
200.506 Audit costs.
200.507 Program-specific audits.

AUDITEES
200.608 Auditee respons.tbll1tles.
200.509 Auditor selection.
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§2oo.0

200.510 Financial statements.
2OO.511Audit fiDdinge follow-up.
200.612 Report submtseton.

FEDBRAL AGENOIES

200.513 RBsponsi bill ties.

AUDITORS

200.614 Scope of audit.
200.515 Audit reporting.
200.616 Audit flDdings.
200.517 Audit documentation.
200.618 Major program determina.tion.
200.519 Criteria for Federal program risk.
200.620 Criteria for a low-risk auditee.

MANAGEMENTDECISIONS

200.ti2l Management decision.
APPENDIX I TO PART 200-FULL TExT OF No-

TICE OJ' FmmlNG OPPORTllNlTY
APPENDIX n TO PART 2OO-CONTRACT PROVI-

SIONS FOR NON-FEDlIRAL ENTITY CON-
TRACTS Uz,,"D1ilIl FEDBRAL AWARDS

APPENDIX m TO PART 2OO-lNDlREOT (F&A)
COSTS IDEm'IFIOATION AND ASSIGNMENT,
AND RATE DETEIUONATION FOR lN8T1'l'U-
TIONS 01' HIGHIilIlEDUCATION(IREs)

APPENDIX IV TO PART 2OO-1ND1RECI' (F&A)
COSTS IDENTIFICATION AND AIIlSIGmlENT,
ANDRATE Dm'BRMINATION FOR NONPROFIT
ORGANIZATIONS

APPENDIX V TO PART 200- STAT&iLOCALGoV-
E1Ul!lIENTW1DB CEJo.'TRAl.oSERVICE COST AL-
LOCATIONPLANS

APPENDIX VI TO PART 200-PmlLlc AsSIST-
ANCECOST ALLOcATION PLANS

APPENDIX vn TO PART 22O-STATE8 AND
LocAL GoVERNMENT AND INDIAN TRIBB IN-
DIR8CT COST PRoP0S.AL8

APPENDIX vm TO PART :lOO-NONPROFlT OR-
GAz.."IZATlONSExEMPTED FRoN StJBPART
E----CoST PiI.INOIPLES OF PART 200

APPENDIX IX TO PAR']' 2O~HOBPITAL COST
PRINCIPLES

APPENDIX X TO PART 200--DATA COLLBCTlON
FORM (FORN SF-8AC)

APPENDIX XI TO PART 2OO-CONPLIAN~ St.,,-
PLEMENT

AUTHORITY:31U.S.C. 603
SOURCE: 78 FR 78608. Dec. 26, 2013, unless

otherwise noted.

Subpart A-Acronyms and
Definitions
ACROJI.'YMS

§ 200.0 Acronymll,

ACRONYM TERM

CAS Cost Accounting Standards
CFDA Catalog of Federal Domestic
Assistance

2 CFt Ch. /I (1-1-15 Edition)

CFR Code of Federal Regulations
CMIA Cash Management Improve-
ment Act

COG Councils OfGoven;unents
COSO Committee of Sponsoring Orga-
nizations of the Treadwa.y Commis-
sion

EPA Environmental Protection Agen
cy

ERISA Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1301-
1461)

EUI Energy Usage Index
F&A Fac111tiesand Administration
FAC Federal Audit Clearinghouse
FAIN Federal Award Identification
Number

FAPIIS Federal Awardee Perform-
ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation
FFATA Federal Funding Account-
ab1lity and Transparency Act of 2006
or Transparency Act-Public La.w
109-282,a.s amended by section 6202(a)
of Public Law 110--252 (31 U.S.C. 6101)

FICA Federal Insurance Contribu-
tions Act

FOIA Freedom of Information Act
FR Federal Register
FTE Full-time equivalent
GAAP Generally Accepted Account-
ing Principles

GAGAS Generally Accepted Govern-
ment Auditing Standards

GAO Government Accountability Of-
nce

GOCO Government owned, contractor
operated

GSA General Services Adm1nistration
IBS Institutional Base Salary
IRE Institutions of Higher Education
mc Internal Revenue Code
ISDEAA Indian Self-Determination
and Education and Assistance Act

MTC Mod1f1edTotal Cost
MTDC Modified Total Direct Cost
OMB Office of Management and Budg-
et

PI! Personally Identifiable Informa-
tion

PMS Payment Management System
PRHP Post-retirement Health Plans
PTE Pass-through Entity
REUI Relative Energy Usage Index
SAM System for Award Management
BFA Student Financial Aid
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SNAP Supplemental Nutrition Assist-
ance Program

SPOC Single Point of Contact
TANF Temporary Assistance for
Needy Fam1l1es

TFM Treasury Financial Manual
U.S.C. United States Code
VAT Value Added Tax
[78 FR 78608,Deo.26, 2013,as amended at 79
FR 75880,Dec.19, 2014]

f 200,1 Definitions.
These are the definitions for terms

used in this part. Different definitions
may be found in Federal statutes or
regulations that apply more specifi-
cally to particular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided In governmentwide
standard information collections.

§200.2 AcquiaitiODcost.
Acquisition cost means the cost of the

asset including the cost to ready the
asset for ite intended use. Acquisition
cost for equipment, for example, mea.ns
the net invoice price of the equipment,
including the cost of any modifica-
tions. attachments, accessories, or aux-
iliary apparatus necessary to ma.ke it
usable for the purpose for which it is
acquired. Acquisition costs for soft-
ware includes those development costs
capitalized in accordance with gen-
erally accepted accounting principles
(GAAP). Ancillary charges, such as
taxes. duty. proteotave in transit Insur-
ance, fi'elght, and installation may be
included in or excluded fi'om the acqul-
Bition cost in accordance with the non-
Federal entity's regular accounting
practices.

1200.3 Advance payment.
Advance payment means a payment

that a Federal awarding agency or
paBll-through entity makes by a.ny ap-
propriate payment mechanism, includ-
ing a predetermined payment schedule,
before the non-Federal entity disburses
the funds for program purposes.

t 200.4 Allocation.
Allocation means the process of as-

signing a cost. or a group of costs, to
one or more cost objective(s), in rea-
sonable proportion to the benefit pro-

§2OO.9

vided or other equitable relationship.
The process may ental1 ass1gn1n.g a
cost(s) directly to a final cost objective
or through one or more intermediate
cost objecttves.

§200.5 Audit fiDdinc.
Audit finding means deficiencies

which the auditor is required by
1200.516Audit findings, paragraph (a)
to report in the schedule of findings
and questioned costs.

§200.6 Auditee.
Auditee means any non-Federal enti-

ty that expends Federal awards which
must be audited under Subpart F-
Audit Requirements of this part.

t 200.7 Auditor.
Auditor meana an auditor who is a

public accountant or a Federal, state,
local government, or Indian tribe audit
organiza.tion, which meets the general
standards specified for external audt-
tors 1n generally accepted government
auditing standards (GAGAS).The term
auditor does not- include internal audi-
tors of nonprofit organizations.
[79 FR 76880,Dec.19.2014]

t 200.8 Budget.
Budget means the financial plan for

the project or program that the Fed-
eral awarding agency or pass-through
entity approves during the Federal
award process or In subsequent amend-
mente to the Federal award. It may In-
clude the Federal and Don-Federal
share or only the Federal share, as de-
termined by the Federal awarding
agency or pass-through entity.

§200.8 Central l!IervicecOl!lt allocation
pian.

Central service cost allocation plan
mea.ns the documentation identifying,
accumulating, and allocating or devel-
oping billing rates based on the allow-
able costs of services provided by a
state. local government. or Indian tribe
on a centralized basis to its depart-
ments and agenoies. The costs of these
services may be allocated or bllled to
users.
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1200.10

§200.10 Catalog of Federal Domestic
Assistance (CFDA)number.

CFDA number means the number as-
signed to a Federal program in the
CFDA.

§200.11 CFDA proJI'BDl title.
CFDA program title means the title of

the program under which the Federal
award was funded in the CFDA.

§200.12 Capital asset..
Capital assets means tangible or in-

ta.ngible assets used in operations hav-
Ing a useful life of more than one year
which are capitalized in accordance
with GAAP. Capital assets include:
(a) Land. buildings (fac1l1ties), equip-

ment, and intellectual property (in-
cluding software) whether acquired by
purchase, construction, manufacture,
lease-purchase, exchange, or through
capital leases; and
(b) Additions, improvements, modi-

fioations, replacements, rearrange-
ments, reinstalla.tions, renova.tions or
alterations to capital assets that mate-
rially increase their value or useful life
(not ordinary repairs and mainte-
nance).

§ 200.18 Capital expenditure&

Capital expenditures means expendi-
tures to aoqutre capital assets or ex-
penditures to make additions, improve-
ments, modifications, replacements,
rearrangements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially tncreaee their
value or usefulllfe.

§200.14 Claim.
Claim means. depending on the con-

text. either:
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter of
right:
(1) The payment of money in a sum

certain;
(2) The adjustment or interpretation

of the terms and conditions of the Fed-
eral award; or
(3)Other relief arising under or relat-

ing to a Federal award.
(b) A request for payment that Is not

in dispute when submitted.

2 CFt Ch. II (1-1-15 EcI1Ion)

t 200.16 Clan of Federal awarcH.

Class of Federal awards means a group
of Federal awards either awarded under
B specifiC program or group of pro-
grams or to a specifiC type of non-Fed-
eral entity or group of non-Federal en-
tities to which specifiC provisions or
exceptions may apply.

§200.16 Closeout.
Closeout means the process by which

the Federal awarding agency or p&SS-
through entity determines that all ap-
plicable administrative actions and all
required work of the Federa.l awa.rd
have been completed and takes actions
as described in §200.S43 Closeout.

§200.17 Cluster of programs.
Cluster of programs means a. grouping

of closely related programs that share
common compllance requirements. The
types of clusters of programs are re-
searoh and development (R&D), student
financial a14 (SFA), and other clusters.
"Other clusters" are as defined by OMB
in the compliance supplement or as
designa.ted by a. state for Federal
awards the state provides to its sub-
recrpfents that meet the definition of a
cluster of programs. When designating
an "other cluster," a state must iden-
tify the Federal awards included in the
cluster and advise the subrecipientB of
compliance requirements app11cable to
the cluster, consistent with f200.SSI
Requirements for pa8Il-throagh enti-
tles, paragraph (a). A cluster o! pro-
grams must be considered a.e one pro-
gram for determining major programs,
as described in §200.51B Major program
determination, and, with the exception
of R&D as described in 1200.501 Audit
requirements, paragraph (c), whether a
program-specific audit may be elected.

1200.18 Cognizant agency for audit.
Cognizant agency fOT audit means the

Federal agency designated to carry out
the responsibilities described in
§200,513 Responsib1l1t1es, paragraph (a).
The cognizant agency for audit is not
necessarlly the same as the cognizant
agency for indirect costs. A list of cog-
nizant agencies for audit may be found
at the FACWeb site.

82

ATTACHMENT •...•9_ .
PAGE •.JL .... OF ..J.~f2 PAGES



OMB Guidance

§200.19 Copizant agency for indirect
costs.

Cognizant agency for indirect costs
means the Federal agency responsible
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect
cost proposals developed under this
part, on behalf of all Federal agencies.
The cognizant agency for indirect cost
is not necessarily the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agencies see the
following:

(a) For IREs: Appendix m to Part
200-Indirect (F&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher
Education (lHEB),paragraph 0.11.

(b) For nonprofit organizations: Ap-
pendix IV to Part 200-Indirect (F&A)
Costs Identification and Assignment,
and Rate Determination for Nonprofit
OrganizatiOns, paragraph 0.12.

(c) For state and local governments:
Appendix V to Part 200-StateJLocal
Governmentwide Central Service Cost
Allocation Plans, paragraph F.1.

(d) For Indian tribes: Appendix VII to
Part 200--States and Local Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.l.
[18 FR 78608, Dec. 36, 2013, a.s amended at 79
FR 75880,Dec. 19, 2014J

§ 2OO.JO Computing devices.
Computing devices means machines

used to acquire, store, analyze, process,
and publish data and other information
electronically, including accessories
(or "peripherals") for printing, trans-
mitting and receiving, or storing elec-
tronic information. See also §§200.94
Supplies and 200.68 Information tech-
nology systems.

§200.21 Compliance supplement.
Compliance supplement means Appen-

dix XI to Part 2OO-Compliance Supple-
ment (previously known '1108 the Cir-
cular A-13SCompliance Supplement).

f 200.22 Contract.
Contract means a legal instrument by

which a non-Federal entity purchases
property or services needed to Carry
out the project or program under a
Federal award. The term as used in
this part does not include a legal in-

§2oo.25

strument, even if the non-Federal enti-
ty considers it a contract, when the
substance of the tra.nsaction meets the
dsf1n1t10n of a Federal award or
subaward (see §200.92Subaward).

§200.23 Contractor,
Contractor means an entity that re-

ceives a. contract as defined in §200.22
Contract.

§200.24 Cooperative agreement.
Cooperative agreement means a legal

1nstrument or financial assistance be-
tween a. Federal awarding agency or
pass-through entity and a non-Federal
entity that, consistent with 31 U.S.C.
6302-6305:

(a) Is used to enter into a relation-
ship the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see 81 U.S.C. 6101(8)):and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty'S direct benefit or use:

(b) Is distinguished from a grant in
that it provides for substantial involve-
ment between the Federal awarding
agency or pass-through entity and the
non-Federal entity in carrying out the
activity oontemplated by the Federal
award.

(c) The term does not include:
(1) A cooperative research and devel-

opment agreement as defined in 15
U.S.C. 8710a:or

(2) An agreement that provides only:
(i) Direct United States Government

cash assistance to an individual;
(ii) A subsidy;
(iii) A loan:
(iv) A loan guarantee; or
(v) Insurance.

§200.25 Cooperative audit resolution.
Cooperative audit resolution meane the

use of audit follow-up techniques which
promote prompt corrective action by
improving communication, fostering
collaboration, promoting trust, and de-
veloping an understanding between the
Federal agency and the non-Federal en-
tity. This approach is based upon:

83

AITACHMENT .._•..P... ....
PAGE ...•. :1....OF ..J.:\fL PAGES



§2oo.26

(a) A strong commitment by Federal
agency and non-Federal entity leader-
ship to program integrity;
(b) Federal agencies strengthening

partnerships and working ooopera-
tively with non-Federal entities and
their auditors; and non-Federal enti-
ties and their auditorB working coop-
eratively with Federal agencies;
(0) A focus on current conditions and

corrective action going forward;
(d) Federal agenoieB offering appro-

pria.te relief for past noncompliance
when audite show prompt corrective
action has occurred; and
(e) Federal agency leadership Bending

a clear message that oontinued fallure
to correct conditions identified by au-
dits which are Ukely to cause improper
payments, fraud, waste, or abuse is un-
acceptable and will result in sanctions.

§200.26 CoJTeCtive aetion.

Corrective action means action taken
by the auditee that:
(a) Corrects ident1f1eddeficiencies;
(b) Produces recommended improve-

ments; or
(c) Demonstrates that audit findings

are either invalid or do not warrant
auditee action.

§200.27 Colt allocatioD plan.
Cost allocation plan means central

service cost allocation plan or public
assistance cost allocation plan.

§200.28 Cost objective.
Cost objective means a program, func-

tion, activity, award, organizational
subdivision. contract, or work unit for
which cost data ue desired and for
which provision is made to accumulate
and measure the cost of processes,
products, jobs, capital projects, etc. A
cost objective may be a major function
of the non-Federal entity, a particular
service or project, a Federal award, or
an indirect (Fac1lities & Administra-
tive (F&A» cost activity, as described
in Subpart E-Cost Principles of this
Part. See also §§ 200.44Final cost objec-
tive and 200.60Intermediate cost objec-
tive.

§200.~9 COIlt sharing or matching.
Cost sharing or matching means the

portion of project costs not paid by
Federal funds (unless otherwise author-

2 CFRCh. II (1-1-15 Edition)

ized by Federal statute). See also
§200.306Cost sharing or matching.

§200.30 Crose-cutting audit finding.
CToss-cutting auait findIng means an

audit finding where the same under-
lying conditdon or issue affects Federal
awards of more than one Federal
awarding agency or pass-through enti-
ty.

t 200.81 Diaallowed coeta.
DisaUowed costs means those charges

to a Federal award that the FederaJ
awarding a~·encyor pass-through onti-
ty determines to be unallowable, in ac-
cordance with the applicable Federal
statutes, regulations, or the terms and
conditions of the Federal award.

§200.82 [Reserved]

§200.33 EquipllHlDt.

Equipment means tangible personal
property (including information tech-
nology systems) having a useful life of
more than one year and a per-unit ac-
quisition cost which equals or exceeds
the Iesser of the capitalization level es-
tablished by the non-Federal entity for
financ1al statement purposes, or $5,000.
See alBo H200.12Ca.pital assets, 200.20
Computing devices, 200.48General pur-
pose equipment, 200.58 Information
technology systems. 200.89 Special pur-
pose equipment. and 200.94Supplies.

§200.84 E~diturell.
Expenditures means charges ma.de by

a non-Federal ent1ty to a project or
program for which a Federal award was
received.
(a) The charges may be reported on a

cash or accrual basis, as long as the
methodology is disclosed and is con-
sistently applied.
(b) For reports prepared on a cash

basis, expenditures are the sum of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

charged;
(3) The value of third-party in-kind

contributions applied; and
(4) The amount of cash advance pay-

ments and payments made to sub-
recipients.
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(c) For reports prepared on EWac-
crual basis, expenditures are the Bum
of:
(1) Casb disbursements for direct

charges for property and services;
(2) Tbe amount of indirect expense

incurred;
(3) Tbe value of third-party in-kind

contI1butions applied; EWd
(4) Tbe net inorease or decrease in

the amounts owed by the non-Federal
entity for:
(i) Goods and other property re-

ceived;
(it) Services performed by employees,

contractors, subrectptente, and other
payees; and
(iii) Programs for which no current

services or performance are required
such as annuities, insurance claims, or
other benefit payments.

0200.35 Federal agency.
Federal agency means an "agency" as

def'lned at 5 U.S.C. 551(1)and further
clarified by 5U.S.C. 552(f).

§200.36 Federal Audit Clearinehouse
(FAC).

FAC means the cleaIinghouse des-
ignated by OMB &5 the repository of
record where non-Federal entities are
required to transmit the reporting
packages required by Subpart F-Audit
Requirements of this part. The mailing
address of the FAC is Federal Audit
Clearinghouse, Bureau of the Census.
1201E. 10th Street. Jeffersonville, IN
47182and the web address 1s: http://har-
vester.cen81l.S.govlsacl. Any future up-
dates to the loca.tion of the FAC may
be found at the OMBWeb site.

§200.37 Federal BWardiDgBgeDcy.
Federal awaTding agency means the

Federal agency that provides a Federal
a.warddirectly to a.non-Federal entity.

§200.38 Federal BWard.
Federal award hae the meaning, de-

pending on the context, in either para-
graph (a) or (b) of this section:
(a)(1) Tbe Federal fina.ncial assist-

ance that a non-Federal entity receives
directly from a Federa.l a.warding agen-
cy or indirectly from a pass-through
entity, as described in §200.101Applica-
bility; or

§200.4O

(2) Tbe cost-reimbursement contract
under the Federal Acquisition Regula-
tions that a non-Federal entity re-
ceives directly from a Federal award-
ing agency or indirectly from a pass-
through entity, as descI1bed in §200.101
Appl1cabiUty.
(b) The instrument setting forth the

terms and condtttone. The instrument
is the grant agreement, cooperative
agreement, other agreement for assist-
ance covered in paragraph (b) of §200.40
Federal financial assistance. or the
cost-reimbursement contract awarded
under the Federal Acquisition Regula-
tions.
(c) Federal award does not include

other contra.cts that a Federal agency
uses to buy goods or services from a
contractor or a contract to operate
Federal Government owned, contractor
operated fac1l1t1es(GOOOs).
(d) See also definitions of Federal fi-

nancial assistance, grant agreement,
and cooperative agreement.

§200.39 Federal award date.
Federal award clate means the date

when the Federal award 1s signed by
the authorized official of the Federal
awarding agency.

§200.40 Federal financial B88iBtance.
(a) For grants and cooperative agree-

ments, Federal financial assistance
means assistance that non-Federal en-
tities receive or a.dminister in the form
of:
(1)Grants;
(2)Cooperative agreements;
(3) Non-cash contI1butions or dona-

tions of property (including donated
surplus property);
(4)Direct appropriations;
(5)Food commodities; and
(6) Other financial assistance (except

assistance listed in paragraph (b) of
this section).
(b) For Subpart F-Audlt Require-

ments of this part, Federal financial as-
sistance also includes assistance that
non-Federal entities receive or admin-
ister in the form of:
(1)Loa.ns;
(2)Loan Guarantees;
(3)Interest subsidies; and
(4)Insurance.
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§200.41

(c) Federal financial assistance does
not include amounts received as reim-
bursement for services rendered to in-
dividuals as described in 1200.502 Basis
for determining Federal awards ex-
pended, paragraph (h) and (i) of this
part.

1200.41 Federal interest.
Federal interest means, for purposes of

§200.S29 Reporting on real property or
when used in connection with the ac-
quisition or improvement of real prop-
erty, equipment, or supplies under a
Federal awe.rd, the dollar amount that
is the product of the:
(a) Federal share of total project

costs; and
(b) Current fa.ir market value of the

property, improvements, or both, to
the extent the costs of acquiring or im-
proving the property were included as
project costs.

1200.42 Federal propam.
Federal program means:
(a) All Federal awards which are as-

signed a single number in the CFDA.
(b) When no CFDA number is as-

Signed, all Federal awe.rds to non-Fed-
eral entities from the same agency
made for the same purpose must be
combined and considered one program.
(c) Notwithstanding paragraphs (a)

and (b) of this denn1t1on, a cluster of
programs. The types of clusters of pro-
grams are:
(1)Research and development (R&D);
(2)Student financial aid (SFA); and
(3) "Other clusters," as described in

the definition of Cluster of Programs.
[78 FR 78608,Dec. 26, 2018, as amended at 79
FR 75880,Dec. 19, 2014]

§ 200.48 Federal mare.
Federal share means the portion of

the total project costs that are paid by
Federal funds.

§200.« Final colt objective.
Final cost objective means a cost ob-

jective which has allocated to it both
direct and indirect costs and, in the
non-Federal entity's accumulation sys-
tem, is one of the final accumulation
points, such as a particular award. in-
ternal project, or other direct activity
of a non-Federal entity. See also

2 CFR Ch. II (1-1-15 Edition)

11200.28 Cost objective and 200.60 Inter-
mediate cost objective.

§200.46 Fixed amount awards.
Fixed amount awards means a type of

grant agreement under which the Fed-
eral awarding agency or pass-through
entity provides a specifiC level of sup-
port without regard to a.ctual costs in-
curred under the Federal awa.rd. This
type of Federal award reduces some of
the a.dm1n1strative burden and record-
keeping requirements for both the non-
Federal entity and Federal awarding
agency or pass-through entity. Ac-
countab1l1ty is ba.sed primarily on per-
formance and results. See §§200.201 Use
of grant agreements (including fixed
amount awards). cooperative agree-
ments. and contracts. paragraph (b)
and 200.332 Fixed amount subawards.

1200.46 Foreip public:entity.
Foreign public entity means:
(a) A foreign government or foreign

governmental entity;
(b) A pubUc international organiza-

tion, which Is an organization entitled
to enjoy privileges. exemptions, and
immunities as an international organi-
zation under the Interna.tional Organi-
zations Immlin1ties Act (22 U.S.C. 288-
28Bf); .
(c) An entity owned (in whole or in

part) or controlled by a foreign govern-
ment; or
(d) Any other entity consisting whol-

ly or partla.lly of one or more foreign
governments or foreign governmental
entities.

§200.47 Foreign organization.
Foreign organization means an entity

that is:
(a) A public or private organization

located in a country other than the
United States and its territories that is
subject to the laws of the country in
which it Is located, irrespective of the
citizenship of project staff or place of
performance;
(b) A private nongovernmental orga-

nization located in a country other
than the United States that solicits
and receives cash contributions from
the general public;
(c) A charitable organization located

in a country other than the United

86

ATIACHMENT .l?------.--
PAGE •._x::~__--. OF _._l~~LPAGES



OMS Guidance

States that is nonprofit and tax ex-
empt under the laws of its country 01
domicile and operation, and is not a
university, college, accredited degree-
granting institution of education, pri-
vate foundation, hospital, organization
engaged exclusively in research or sci-
entific actIvIt1Elll, church, synagogue,
mosque or other simllar entities OrgA-
nized primarily for religIous purposes;
or
(d) An organization located in a

country other than the United States
not recognized as II. Foreign Public En-
tity.
[7BFR 78608,Dec. 26, 2013, a.s amended at 79
FR 76880, Dec.19, 2014]

§200.48 General pUl'JKl8eequipment.
General purpose equipment means

equipment which is not limited to re-
search, medical, scientific or other
technical act1vities. Examples include
offioe equipment and furnishings, mod-
ular ornces, telephone networks, infor-
mation technology equipment and sys-
tems, air conditioning equipment, re-
produotion and print1ng equipment,
and motor vehicles. See also Equip-
ment and Special Purpose Equipment.

I mo.49 Generally _~pted Account-
ing Principles (GAAI')-

GAAP has the meaning specified in
account1ng standards issued by the
Government Accounting Standards
Board (GASB) and the FtnanciaJ Ac-
counting Standards Board (FASB).

1200.60 Generally Accepted Govern·
ment Auditin, Standards (GAGAS).

GAGAS, also known as the Yellow
Book, means generally accepted gov-
ernment auditing standards Isaued by
the Comptroller General of the United
States, which are applicable to finan-
cial audits.
[7B FR 7ll6Oll,Dec. 26, 2013, as amended at 79
FR 75880,Dec.19,2014]

t 200_51 Grant agreement.
Grant agreement means a legal instru-

ment of financial assistance between a
Federal awarding agency or pass-
through entity and a non-Federal enti-
ty that, consistent with 31 U.S.C. 6302,
6304:

§2oo.54

(a) Is used to enter into a relation-
ship the principal purpose of which is
to transfer a.nyth1ng of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out II. public purpose au-
thorized by a law of the United States
(see 31 U.S.C. 6101(3»; and not to ac-
quire property or services for tbe Fed-
eral awarding agency or pass-through
entity's direct benefit or use;
(b) Is distinguished from a coopera-

tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity in carrying out the activity
contemplated by the Federal award.
(c) Does not Include an agreement

that provides only:
(1) Direct United States Government

cash ssststance to an individual;
(2) A Bubsidy;
(3) A loan;
(4) A loan guarantee; or
(5) Insurance.

§200_52 Hospital_
Hospital means a fac1l1ty licensed as

a hospital under the law of any state or
a fac1l1ty operated as a hospital by the
United States, a state, or a subdivision
of a state.

I iOOJi3 Improper payment.
(a) Improper 1XIl/7nentmeans any pay-

ment that should not have been made
or that was made In an incorrect
amount (including overpayments and
underpayments) under statutory, con-
tractual, administrative, or other le-
gally applicable requirementa; and
(b) Improper 1XIyment includes any

payment to an ineligible party, any
payment for an ineligible good or serv-
Ice, any duplicate payment, any pay-
ment for a good or service not received
(except for such payments where au-
thorized by law), any payment that
does not account for credit for applica-
ble discounts, and any payment where
insufficient or lack of documentation
prevents a reviewer from discerning
whether a payment was proper.

§200M Indian tribe (or "federally rec-
ognized Indian tribe").

Indian tribe means any Indian tribe,
band, nation, or other organized group
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§2oo.55

or community, including any Alaska
Native villa.ge or regional or village
corporation as defined in or eetabltehed
pursuant to the Alaska Native Claims
Bettlement Act (43U.S.C. Chapter 33),
which is recognized as eligible for the
special programs. and servtces provided
by the United States to Indians be-
cause of their status as Indians (25
U.S.C. 450b(e». See annually published
Bureau of Indian .Affa.1rslist of Indian
Entities Recognized and Eligible to Re-
oeive Services.

§200.55 InItitatiODB of ID.eher Edu·
cation (IllEs).

IHE is defined at 20 U.S.C. 1001.

§200.56 Indirect (facilities '" admiDia·
trative (F&A»com.

Indtrect (F&A) costs means those costs
incurred for a common or joint purpose
benefitting more than one cost objec-
tive, and not readily assignable to the
cost objectives specifically benefitted,
without effort disproportionate to the
results achieved. To fac111tate equi-
table distribution of indirect expenses
to the cost objectives served, It may be
necessary to establish a number of
pools of indirect (F&A) costs. Indirect
(F&A)cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relative benefits derived.
[78 FR ~8608,Dec. 26, 2013, as amended at 79
FR 76880,Dec. 19. 2014]

§200.57 Indirect cost rate proposaL
Indirect cost rate proposal means the

documentation prepared by a non-Fed-
eral entity to substantiate Its request
for the establishment of an indirect
cost rate as described in Appendix m
to Part ~Indirect (F&A) Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEs) through Appendix
VII to Part 200-States and Local Gov-
ernment and Indian TrIbe Indirect Cost
Proposals of this part, and Appendix IX
to Part 200-Hospital Cost Principles.
[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 75880.Dec. 19,2014]

2 CFRCh. II (1-1-15 Edtlon)

§200.58 Information technology sys'
tems.

Information technology systems means
computing devices, ancillary equip-
ment, software, finnware, and similar
procedures. services (including support
services), and related resources. See
aleo §§200.2OComputing devices and
200.33Equipment.

§iOO.69 IDtangible property.
Intangible property means property

having no physical existence. such as
trademarks, copyrights, patents and
patent applications and property. such
as loans, notes and other debt instru-
ments, lease agreements, stock and
other InBtruments of property owner-
ship (whether the property is tangible
or intangible).

§200.60 Intermediate cost objective.
Intermediate cost objective means a

cost objeCtive that is used to accumu-
late Indirect costs or service center
costs that are subsequently allocated
to one or more indirect cost pools or
final cost objectives. See also 1200.28
Cost objective and §200,44Final cost
objective.

§200.81 Internal controls.
Internal controls means a process, im-

plemented by a non-Federal entity, de-
signed to provide reasonable assurance
regarding the a.chievement of objec-
tives in the following categories:
(a) Efi&ctiveness and efficiency of op-

erations;
(b) Relia.bility of reporting for Inter-

nal and external use; and
(c) Compliance with applicable laws

and regulations.

1200.82 IDternal control over compli-
ance requiremeota for Federal
awards.

Internal control over compliance re-
quirements for Federal awards means a
process implemented by a non-Federal
entity designed to provide reasonable
assurance regarding the achievement
of the following objectives for Federal
awards:
(a) Transactions are properly re-

corded and accounted for, in order to:
(1) Permit the preparation of reliable

financial statements and Federal re-
ports;
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(2) Maintain accountability over as-
sets; and

(3) Demonstrate compliance with
Federal statutes. regulations. and the
terms and conditions of the Federal
award;

(b) Transactions are executed in com-
pliance with:
(1) Federal statutes. regulations. and

the terms and conditions of the Federal
award that could have a direct and ma-
terial effect on a Federal program; and

(2) Any other Federal statutes and
regulations that are identified in the
Compliance Supplement; and

(c) Funds. property, and other aesets
are safeguarded against loss from un-
authorized use or disposition.

§200.63 Loan.
Loan means a Federal loan or loan

guarantee received or administered by
a non-Federal entity, except as used in
the definition of §200.80Program in-
come.

(a) The term "direct loan" means a
disbursement of funds by the Federal
Government to a non-Federal borrower
under a contract that requires the re-
payment of such funds with or without
interest. The term includes the pur-
chase of, or participation in, a loan
made by another lender and f'mancing
arrangements that defer payment for
more than 90days, including the sale of
a Federal Government asset on credit
terms. The term does not include the
acquisition of a federally guaranteed
loan in satiefa.ctlon of default claims or
the price support loans of the Com-
modity Credit Corporation.

(b) The term "direct loan obligation"
means a binding agreement by a Fed-
eral awarding agency to make a direct
loan when specl1led conditions are ful-
filled by the borrower.

(c) The term "loan guarantee" means
any Federal Government guarantee, in-
surance, or other pledge with respect
to the payment of all or a part of the
prinoipal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender. but does not In-
clude the insurance of depoarts. shares,
or other withdrawable accounts in fi-
nancial institutions.

(d) The term "loan guarantee com-
mitment" means a binding agreement
by a Federal awarding agency to make

§200.67

a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party to the guar-
antee agreement.

§200.64 Local government.
Local government means any un1t of

government within a state, including a:
(a) County;
(b) Borough;
(c) Municipality;
(d) City;
(e) Town;
(1) Township;
(g) Parish;
(b) Local public authority, including

any public housing agency under the
United States Housing Act of 1937;

(i) Special district;
(j) Sohool district;
(k) Intrastate district;
(l) Council of governments, whether

or not inoorporated as a nonprofit cor-
poration under state law; and

(m) Any other agency or instrumen-
tality of a multi-. regional, or intra-
state or local government.

§200.65 Major program.
Major program means a Federal pro-

gram determined by the auditor to be a
major program in accordance with
§200.518Major program determination
or a program identified as a major pro-
gram by a Federal awarding agency or
pass-through entity in accordance with
§200.503Relation to other audit re-
quirements, paragraph (e).

§200.86 Management decillion.
Management dedsion means the eval-

uation by the Federal awarding agency
or pass-through entity of the audit
findings and oorrective action plan and
the issuance of a 17tTittendecision to
the auditee as to what corrective ac-
tion is neceesary.

.200.67 Micro-purchase.
Micro-purchase means a purchase of

supplies or services using Simplified ac-
quisition procedures, the aggregate
amount of which does not exceed the
micro-purchase threshold. Micro-pur-
chase procedures comprise a subset of a
non-Federal entity's small purchase
procedures. The non-Federal entity
uses such prooedures in order to expe-
dite the oompletion of its lowest-dollar
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§200.68

small purchase transactions and mini-
mize the associated adminiBtrative
burden and cost. The micro-purchase
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1
(Deflnitions). It is $3,000except as oth-
erwise dlscllS6ed in Subpart 2.1 of that
regulataon, but this threshold is peri-
odically adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDC means all direct salaries and
wages, applicable fringe benefits, mate-
rials and supplies, services, travel, and
up to the first $25,00001 each subaward
(regardless 01 the period of perform-
ance of the subawards under the
award). MTDC excludes equipment,
capital expenditures, charges for pa-
tient care. rental costs, tuition remis-
sion. scholarships and fellowships, par-
ticipant support costs and the portion
of each subaward in excess of 125,000.
Other items may only be excluded
when necessary to avoid a serious in-
equity in the distribution of indirect
costs, and with the approval of the cog-
nizant agency for indirect costs.
[79 FR 7S880,Dec. 19. 2014]

§200.69 Non.Federal entity.
Non-Fed.eral entitJI means a state.

local government. Indian tribe, institu-
tion of higher education (IHE). or non-
profit orga.n1zation that carries out a
Federal award 80S a recipient or sub-
recipient.

§200.70 Nonprofit organizaiion.
Nonprofit organization means a.ny cor-

poration, trust, assoctatdon, coopera-
tive, or other organization, not includ-
ing IHEs. that:
(a) 18 operated primarily for 8Ci-

entific. educational, service, chari-
table. or similar purposes in the publlc
interest;
(b) IS not organized primarlly for

proflt; and
(c) Uses net proceeds to maintain.

improve. or expand the operations of
the organization.

§200.71 Obligations.
When used in connection with a non-

Federal entity's utilization of funds
under a Federal award. obligations

2 CFR Ch. II (1-1-15 EdiHon)

means orders placed for property and
servtces, contracts and subawards
made, and similar. transactions during
a given period that require payment by
the non-Federal entity during the same
or a future pertod.

§200.72 Office of Managemen~ and
Budget (OMB).

OMB means the Executive OITioeof
the PreSident, O1nce of Management
and Budget.

1200.73 Ovenight ageDC)'for audit.
Oversigh.t agency for audit means the

Federal awarding agency that provldes
the predominant amount of funding di-
rectly to a non-Federal entity not as-
signed a cognizant agency for audi t.
When there is no direct funding, the
Federal a.warding agency which is the
predominant source of p&.BS-through
funding must assume the oversight re-
sponsibilities. The duties of the over-
sight agency for audit and the process
for any reassignments are described in
§200.513 Responsibilities, paragraph (b).

1200.74 Pas,·through entity.
PCUJs-throughentity means a non-Fed-

eral entity that provides a subawa.rd to
a subrecipient to carry out part of a
Federal program.

§200.75 Participant .apport coeta.
Participant support com means direct

costs for items such as stipends or sub-
sistence allowanoes. tra.vel allowances,
and registration fees paid to or on be-
half of participants or trainees (but not
employees) in connection with con-
ferenoes. or training projects.

UOO.76 Performance goal
Performance goal means a target level

of performance expressed as a tangible.
measurable objective. against which
actual achievement can be compared.
including a goal expreSBlldas a quan-
titative standard, value, or rate. In
some instances (e.g., discretionary re-
search awards), this may be limited to
the requirement to submit technical
performance reports (to be evaluated in
accordance with agenoy policy).

§200.77 Period o£ perfOI'DUlDce.
Period o] performance means the time

during which the non-Federal entity
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may incur new obUgations to carry out
the work authorized under the Federal
award. The Federal awa.rd1ngagency or
pass-through entity must include start
and end dates of the period of perform-
ance in the Federal award (see §§200.210
Information oontained in a Federal
award paragraph (a)(5) and 200.331 Re-
quirements for pass-through entities,
paragraph (a)(I)(iv».

ftOO.78 Penonal property.
Personal property mea.ns property

other than real property. It may be
tangible. ba.v1ngphysioal existenoe, or
intangible.

t 200.79 PenoDBlly Identifiable Iufor-
mation (pm.

P/I means information that can be
used to distinguish or trace an individ-
ual's identity, either alone or when
combined with other personal or iden-
tifying information that is linked or
linkable to a speciDc individual. Some
information that is considered to be
PII is available in public sources such
as telephone books, public Web sites,
and university l1stiDg'll.This type of in-
formation is considered to be Publ1c
PII and includes, for example, first and
last name, address, work telephone
number, email address, home telephone
number, and general educational cre-
dent1a.ls. The defin1tion of PIT Is not
anchored to any single category of in-
formation or technology. Rather, it re-
quires a ca.se-by-case assessment or the
speCific risk that an individual can be
identiDed. Non-Pll can become PIT
whenever additional information is
made publicly available. in any me-
dium and from any source. that, when
combined with other available infor-
mation. could be used to identify an in-
dividual.

§200.80 Program income.
Program income means gross income

ea.rned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral award during the period of per-
formance except as provided in §200.307
paragraph (r). (See 1200.77 Period of
performance.) Program income in-
cludes but is not limited to income
from fees for services performed, the
use or rental or real or personal prop-

§200.8.4

erty acquired under Federal awards,
the sale of commodities or items fab-
ricated under a Federal award, license
fees and royalties on patents and copy-
rights, and principal and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds is not program income. Except as
otherwise provided in Federal statutes,
regulations. or the terms and condi-
tions of the Federal award, program in-
come does not include rebates, credits,
discounts, and interest earned on any
of them. See also 1200.407 Prior written
approval (prior approval). See also 35
U.S.C. 200-212 "Disposition of Rights In
Educa.t1onal Awards" appl1es to inven-
tions made under Federal awards.
['78 FR 78608. Dec. 26. 2013. as amended at 79
FR 75880,Dec. 19, 2014)

§ZOO.81Property.
Propertll means real property or per-

sonal property.

§200.82 Protected Personally Identifi·
able Information (Protected Pll).

Protected PII mea.n.s an Individual's
first name or first initial and last name
in combination with anyone or more
or types of information, including, but
not limited to, social security number,
passport number. credit card numbers,
clearances, bank numbers, biometrics,
date and place of birth, mother's maid-
en name, criminal, medical and finan-
oial records, educational transcripts.
This does not 1nclude PII that 1s re-
quired by law to be disclosed. (See also
§200.79 Personally Ident1f1able Informa-
tdon (PIT».

§200.83 Project cost.
Project CO$t means total allowable

costs incurred under a Federal award
and all required cost llharlng and vol-
untary committed cost sharing, inolud-
ing third-party contributions.

§ 200.84 Questioned C08t.

Questioned COgt means a cost that ill
questioned by the auditor because of an
audit finding:

(a) Which resulted from a violation
or possible violat1on of a statute, regu-
lation, or the terms and conditions or a
Federal award, including for funds used
to rnatch Federal funds;
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(b) Where the costa, at the time of
the audit, are not supported by ade-
quate documentation; or
(c) Where the costa incurred appear

unreasonable and do not reflect the ac-
tions a prudent person would take in
the circumstances.

§200.85 Real property.
Real property means land, including

land improvements, structures and ap-
purtenances thereto, but excludes
movea.blemachinery and equipment.

1200.86 Recipient.
Recipient means a non-Federal entity

that receives a Federal award directly
from a Federal awarding agency to
carry out an activity under a Federal
program. The term recipient does not
include subrecipients. See also 1200.69
Non-Federal entity.

§200.87 Research and Development
(R&D).

R&D means all research activities,
both baste and applied, and all develop-
ment activities that are performed by
non-Federal entities. The term re-
search also includes activities involv-
ing the training of individuals in re-
search techniques where such activities
utilize the same fac1l1ties as other re-
search and development activities and
where such activities are not included
in the instruction function.
"Research" is defined as a system-

atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. "Development" is
the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes.

§200.88 Simplified acquisition tbre&h.
old.

Simplified acquisition threshold means
the dollar amount below which a non-
Federal entity may purchase property
or services using small purchase meth-
ods. Non-Federal entities adopt small
purchase procedures in order to expe-
dite the purchase of items costing less
than the simplified acquisition thresh-
old. The simplified acquisition thresh-
old Is set by the Federal Acquisition

2 CFRCh. II (1-1-15 Edition)

Regulation at 48eFR Subpart 2.1 (Defi-
nitions) and in aooordance with 41
U.S.C. 1908.As or .the publication of
this part, the simplified a.cquislt1on
threshold is $150,000,but this threshold
is periodi08.lly adjusted for Inflation.
(Also see dennition of 5200.67 Micro-
purchase.)

§200.89 Special purpoee equipment.
Special purpose equipment means

equipment which is used only for re-
search, medical. Bcientific, or other
technical activities. Examples of spe-
cial purpose equipment Include micro-
scopes, x-ray machines, enrgloa.l instru-
ments, and spectrometers. See also
§f200.33Equipment and 200.48General
purpose equipment.

§200.90 State.
State means any state of the United

States, the District of Columbia. the
Commonwealth of Puerto Rico, U.S.
Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Ma.riana Islands. and any
agency or instrumentality thereof ex-
clusive of 1008.1governments.
['18 FR 78601l, Dec.26. lW13, as amendedat 79
FR 75880, Dec.19, lW14]

1200.91 Student Financial Aid (SFA).
SFA means Federal awa.rdB under

those programs of general student 8a-
sistance, such as those authorized by
Title IV of the Higher Edu08.tion Aot of
1965, a.samended, (20U.S.C. 1070--1099d),
which a.re administered by the U.S. De-
partment of Education, and similar
programs provided by other Federal
agenoies. It does not include Federal
awards under programs tha.t provide
fellowships or similar Federal awards
to students on a competitive baats, or
for specified studies or research.

§200.92 Sub.ward.
Subaward means an award provided

by a pass-through entity to a sub-
recipient for the subrecipient to carry
out part of a Federal award received by
the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that Is a bene-
nciary of a Federal program. A
subaward may be provided through any
form of legal agreement, including an
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agreement that the pass-through enti-
ty considers a contract.

§200.98 Subrecipieoi.
Subrecipient means a non-Federal en-

tity that receives a subaward from a
pa.8S-through entity to carry out part
of a Federal program; but does not in-
clude an individual that is a bene-
ficiary of such program. A subrecipient
may also be a recipient of other Fed-
eral awards directly from a Federal
awarding agency.

§200.94 Supplies.
SuppUe$ means all tangible personai

property other than those described in
§200.33Equipment. A computing device
is a supply if the acQuisitIon cost Is
less than the lesser of the capitaliza-
tton level established by the non-Fed-
eral entity ror finanoial statement pur-
poses or $5,000,regardle85 or the length
of its usefUl lire. See also §§200.20Com-
puting devices and 200.33Equipment.

§200.96 TerminatioD.
Termination means the ending of a

Federal award. in whole or in part at
any time prior to the planned end or
period or performance.

§200.98 Third·party in·kind contribu·
tioDS.

Third-party in-kind contributions
means the value or non-caeh contribu-
tions (Le., property or services) tha~
(a) Benefit a federa.lly assisted

project or program; and
(b) Are contributed by non-Federal

third parties, without charge, to a non-
Federal entity under a Federal award.

§200.97 Unliquidated obligations.
Unliquidated obligaUom means, for fi-

nancial reports prepared on a cash
basis, obligations inourred by the non-
Federal entity that have not been paid
OiquidAted). For reports prepared on an
accrual expenditure basis, these are ob-
ligations incurred by the non-Federal
entity for which an expenditure has
not been recorded.

§ 200.98 Unobligated balance.
Unobligated bala.nce means the

amount of funds under a Federal award
that the non-Federal entity has Dot ob-
ligated. The amount is computed by

§2oo.100

subtracting the cumulative amount of
the non-Federal entIty's unliquidated
obligations and expenditures of funds
under the Federal award from the cu-
mulative amount of the funds that the
Federal awarding agency or pass-
through entity authorized the non-Fed-
eral entity to obligate.

§200.99 Voluntary committed cost
Iharin,.

VoluntaTl/ committed con sharing
means cost sharing specifically pledged
on a voluntary basis in the proposal's
budget or tJla Federa.l award on tbe
pe..rt of the non-Federal entity a.nd that
becomes a binding requirement of Fed-
eral awa.rd.

Subpart B-General Provisions

§200.100 Purpose.
(a)(1) This part establishes uniform

administrative requirements, cost
principles, and a.udit requirements for
Federal awards to non-Federal entities,
as described in §200.101Applicab1l1ty.
Federal a.warding agencies must not
impose additional or inconsistent re-
quirements, exoept ILB provided in
§§200.102Exceptions and 200.210Infor-
mation contained in a Federal award,
or unless specifically required by Fed-
eral statute. regulation, or Executive
Order.
(2) This part provides the basis for a

systema.tic and periodic collection and
uniform submission by Federal agen-
cies of information on a.ll Federal fi-
nancial assistance programs to the Of-
fice of Mana.gement and Budget (OMB).
It also establ1&hes Federal policies re-
lated to the delIvery of this informa-
tion to the public, including through
the use of electronic media. It pre-
scribes the manner in which General
Services Administration (GSA), OMB,
and Federal agencies that administer
Federa.l financial assistance programs
are to carry out their Iltatutory respon-
sibilities under the Federal Program
Information Act (31U.S.C. 6101~1(6).
(b) Administrative requirements. Sub-

parts B through D of this part set forth
the uniform administrative require-
ments for grant and cooperative agree-
ments, including tbe requirements for
Federal awarding agency management
of Federal grant programs before the
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Federal award has been made. and the
requirements Federal awarding agen-
cies may impose on non-Federal enti-
ties in the Federal award.
(c) Cost PT1nciples. Subpart E--{)ost

Principles of this part estabUshes prin-
ciples for determining the allowable
costs incurred by non-Federal entities
under Federal a.wards. The principles
are for the purpose of cost determina-
tion and are not intended to identify
the circumstances or diotate the extent
of Federal Government participation in
the f1na.noingof a particular program
or project. The prinQiples are designed
to provide that Federal awards bear
their fair sha.re of cost recognized
under these principles except where re-
stricted or prohibited by statute.
(d) Single Audit Requirements ana

Audit Follow-up. Subpart F-Audit Re-
quirements of this part Is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996. (81U.S.C. 7501-7507).It
sets forth standards for obtaining con-
sistency and uniformity among Federal
agencies for the audit of non-Federal
entities expending Federal awards.
These provisions also provide the poli-
cies and procedures for Federal award-
ing agencies and pass-through entities
when USingthe results of these audits.
(e) For OMB guidance to Federal

awarding agencies on Challenges and
Prizes, please see M-l(~Ooll Guidance on
the Use of Challenges and Prizes to

2 CFRCh. II (1-1-15 Edition)

Promote Open Government, issued
March 8, 2010,or its succeseor.

1200.101 Applicability.
(a) General applicability to Federal

agencies. The requirements established
In this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all costs related to Fed-
eral awards.
(b)(I) Applicability to different types of

Federal awards. The follOwing table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to subreclplents unless a par-
ticular section of this part or the terms
and conditions of the Federal award
specifically indicate otherwise. This
means tha.t non-Federal entities must
comply with requirements in this part
regardless of whether the non-Federal
entity if! a recipient or subrecipient of
&. Federal award. Paes-tbrough entities
must comply with the requirements de-
soribed in Subpart D-Post Federal
Award ReQ.uirements of this part,
11200.380 Subrecipient and contractor
determlna.tions through 200.832Fixed
amount Subawards, but not any re-
quirements in this part directed to-
wa.rds Federal awarding agencies un-
tees the requirements of this part or
the terms and conditions of the Federal
award indicate otherwise.
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(2) Federal awaTd of cost-reimbursement
contTact under the FAR to a non-Federal
entity. When a non-Federal entity 1s
awarded a cost-reimbursement con-
tract, only Subpart D-Post Federal
AWlU'dRequirements of this part,
§§200.3SOSubrecipient and contractor
determinations through 200.382Fixed
amount Subawards (in addition to any
FAR related requirements for
subaward monitoring), Subpart E-
Cost Prtnciples of this part and Sub-
part F-Audit Requirements of this

part are incorporated by reference into
the contract, However, when the Oost
Accounting Standards (CAS) are appll-
cable to the contract, they ta.ke prece-
dence over the requirements of thill
part except for Subpart F-Audit Re-
qutrements of this part when they are
in conflict. In addition, costs that are
made unallowable under 10 U.S.C.
2324(e)and 41U.S.C,4304(a)as described
in the FAR subpart 31.2 and subpart
31.603are always unallowable. For re-
quirements other than those covered In
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§200.101

Subpart D-Post Federal Award Re-
quirements of this pa.rt, §§200.330Sub-
recipient and contractor determina-
tions through 200.832Fixed amount
Subawards, Subpart E---CostPrinciples
of this part and Subpart F-Audit Re-
quirements of this part. the terms of
the contract and the FAR apply.
(3)With the exception of Subpa.rt F-

Audit Requirements of this part. which
is required by the Single Audit Act. in
any circumstances where the provi-
sions of Federal statutes or regulations
differ from the provisions of this part,
the provision of the Federal statutes or
regulations govern. This includes, for
agreements with Indian tribes. the pro-
visions of the Indian Self-Determina-
tion and Education and Assistance Act
(lSDEAA), as amended, 25 U.S.C 450-
458ddd-2.
(c) Federal awa.rding agencies may

apply subparts A through E of this part
to for-profit entities. foreign public en-
tities, or fore1gn Orga.n1za.tions.except
where the Federal awarding agency de-
termines that the appl1cat10n of these
subparts would be inconsistent with
the international obligations of the
United States or the statutes or regu-
lations of a foreign government.
(d) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial &88istance programs and
§§200.330Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards of Subpart D-Post
Federal Award Requirements of this
part. the requirements in Subpart 0-
Pre-Federal Awa.rd Requ1rements and
Contents of Federal Awa.rds. Subpart
D-Post Federal Award Requirements
of this part, and Subpa.rt E---CostPrin-
ciples of this part do not apply to the
following programs:
(1) The block grant awards author-

ized by the Omnibus Budget Reconc1l1-
ation Act of 1981(including Community
Services. except to the extent that the
cost and accounting standards of OMB
apply to subrecipients of Community
Services Block Grant funds pursuant to
42U.S.C. 9916(a)(1)(B);
(2) Federal awards to local education

agencies under 20 U.S.C. 7702-7703b.
(portions of the Impact Aid program);
(3) Payments under the Department

of Veterans Affai1'll' State Home Per
Diem Program (38U.S.C. 1741);and

2 CFR Ch. II (1-1-15 Ecflllon)

(4) Federal awards authorized under
the Ch1ldCare and Development Block
Grant Act of 1990.as amended:
(1)Child Care and Development Block

Grant (42U.S.C. 9858)
(11)Child Care Mandatory and Match-

ing Funds of the Child Care and Devel-
opment Fund (42U.S.C. 9858)
(e) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart o-Pre-Federal Award
Requirements and Contents of Federal
Awards of this part does not apply to
the following programs:
(1) Entitlement Federal awards to

carry out the following programs of the
Socia.lSecurity Act:
(1) Temporary Assistance to Needy

Families (title IV-A of the Social Secu-
rity Act, 42U.S.C. 601-619);
(11)Child Support Enforcement and

Establishment of Patern1ty (title IV-D
of the Social Security Act, 42 U.S.C.
651-669b);
(111)Foster Care and Adoption Assist-

ance (title IV-E of the Act, 42 U.S.C
67O-m9c);
(Iv) Aid to the Aged, Blind. and Dis-

abled (titles I, X, XIV, and XVl-AABD
of the Act. as amended);
(v) Medica.l Assistance (Medicaid)

(title XIX of tbe Act, 42 U.S.C. 1896-
1396w~) not inoluding the State Med-
icaM Fraud Control program author-
ized by section 1903(aX6)(B)of the So-
cial Security Act (42 U.S.C.
1396b(a)(6)(B»;and
(vi) Children's Health Insurance Pro-

gram (title XXI of the Act, 42 U.S.C.
1397aa-l397mm).
(2) A Federal award for an experi-

mental, pilot, or demonstration project
that. is also supported by a Federal
award listed in paragraph (e)(I) of this
section;
(3) Federal awards under subsectdon

412(e)of the Immigration and Nation-
ality Act and subsection 501(8.)of the
Refugee Education Assistance Act of
1980(Pub. L. 96-422,94 Stat. 1809),for
cash asetstenoe, medical assistance,
and supplemental security income ben-
efits to refugees and entrants and the
administrative costs of providing the
assistance and benefits (8 U.S.C.
1522(e»;
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OM8 Guidance

(4) Entitlement awards under the fol-
lowing programs of The National
School Lunch Act:
(i) National School Lunch Program

(sectton 4 of the Act, 42 U.S.C. 1753),
(ii) Commodity Assistance (section 6

of the Act. 42 U.S.C. 1755).
(iii) Special Meal Assistance (section

11 of the Act, 42 U.S.C. 1759a).
(iv) Summer Food Service Program

for Children (section 13 of the Act, 42
U.S.C. 1761).and
(v) Child and Adult Care Food Pro-

gram (section 17 of the Act. 42 U.S.C.
1766).
(5) Entitiement awards under the fol-

lowing programs of The Child Nutri-
tion Act of 1966:
(1) Special MUk Program (section 3 of

the Act, 42 U.S.C. 1772),
(ii) School Breakfast Program (sec-

tion 4 of the Act. 42 U.S.C. 1778).and
(iii) State Administrative Expenses

(section 7 of the Act, 42U.S.C. section
1776).
(6) Entitlement awe..rdsfor State Ad-

ministrative Expenses under The Food
and Nutrition Aot of 2008(section 16 of
the Aot, 7 U.S.C. 2025).
(7) Non-discretionary Federal awards

under the following non-entitlement
programs:
(i) SpeCial Supplemental Nutrition

Program for Women. Infants and Chil-
dren (section 17 of the Child Nutrition
Act of 1966)42 U.B.C.section 1786;

(11) The Emergency Food Asststance
Programs (Emergency Food Asststa.nce
Act of 1983) 7 U.S.C. section 7501note;
and
(iii) Commodity Supplemental Food

Program (section Ii of the Agriculture
and Consumer Protection Act of 1978)7
U.S.C. section 612cnote.
[78 FR 78608. Dec.26, 2013, &S amended at 79
FR 75880.Dec. 19. 2014]

§200.102 EsceptiODl!I.
(a) With the exception of Subpart F-

Audit Requirements 01 this part. OMB
may allow exceptions for classes of
Federal awards or non-Federal entities
subfeot to the requtrementa of this part
when exceptionB are not prohibited by
statute. However. in the interest of
maximum un11onnity. exceptionB from
the requirements of this part will be
permitted only in unusual cir-
cumstances. Exceptions for classes of

§200. 103

Federal awards or non-Federal entities
will be published on the OMBWeb site
at www.whitehouse.govlomb.
(b) Exceptions on a case-by-ca~ basis

for individual non-Federal entities may
be authorized by the Federal awarding
agency or cognizant agency for indirect
costs, except where otherwise required
by law or where OMBor other approval
is expressly required by this part.
(c) The Federal awarding agency may

apply more restrictive requirements to
a class of Federal awards or non-Fed-
eral entities when approved by OMB. or
when. required by Federal statutes or
regulations, except for the require-
ments in Subpart F-Audit Require-
ments of this part. A Federal awarding
agency may apply less restrictive re-
quirements when making lued amount
awards as defined in Subpart A-Acro-
nyms and Definitions of this part. ex-
cept for those requirements imposed by
statute or in Subpart F-Audit Re-
quirements of this part.
(d) On a case-by-ca.se basis, OMBwill

approve new strategies for Federal
awards when proposed by the Federal
awarding agency in accordance with
OMBguidance (such as M-13-17)to de-
velop additional evidence relevant to
addre88ing important policy challenges
or to promote cost-effectiveness in and
across Federal programs. Proposals
may draw on the innovative program
designs discussed in M-13-17to expand
or improve the use of effective prac-
tices in delivering Federal financial as-
sistance whlle also encouraging inno-
vation in service delivery. Proposals
submitted to OMB in accordance with
M-I3-17 may include requests to waive
requirements other than those in Sub-
part F-Audlt Requirements of this
part.
[78 FR 78608. Dec. 26. 2013. 8.8 amended 8.t 79
FR '16881.Dec.19.2014]

1200.103 Authorities.
This part is issued under the fol-

lowing authorities.
(8) Subpart B--Gilneral Provisions of

this part through Subpart D-Post Fed-
eral Award Requirements of this part
are authorized under 31U.S.C. 503 (the
Chief Financial Officers Act, Funotions
of the Deputy Director for Manage-
ment). 31 U.S.C. 1111(Improving Econ-
omy and Efficienoy of the United
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States Government), 41U.S.C. 1101-1131
(the Office of Federal Procurement
Policy Act). Reorganization Plan No.2
of 1970. and Executive Order 11541
("Prescr1bing the Duties of the Office
of Management and Budget and the Do-
mestic Polley Council in the Executive
Office of the President"). the Single
Audit Act Amendments of 1996. (31
U.S.C. 7601-7507).as well as The Federal
Program Infonnation Act (Public Law
9&-22Dand Public Law 96-169,as amend-
ed, codified at 31U.S.C. 6101-6106).
(b) Subpart E-Cost Principles of this

part is authorized under the Budget
and Accounting Act of 1921,as amend-
ed; the Budget and Accounting Proce-
dures Act of 1950.as amended (31U.S.C.
1101-1125);the Chief Financial Officers
Act of 1990(31U.S.C. 503-504);Reorga-
nization Plan No.2 of 1970;and Execu-
tive Order No. 11541."Prescr1bing the
Duties of the Office of Management
and Budget and the Domestic Policy
Council in the Executive Office of the
President."
(c) Subpart F-Audit Requirements

of this part is authorized under the
Single Audit Act Amendments of 1996.
(31U.S.C. '1601-7507).

§200.104 Supene88iOD.
As described in §200.110Effective/ap-

plicability date. this part supersedes
the following OMBguidance documents
and regula.tions under Title 2 of the
Code of Federal Regulations:
(a) A-21, "Cost Principles for Edu-

cational Institutions" (2 CFR part 220);
(b) A-87. "Cost Principles for State.

Local and Indian Tribal Governments"
(2CFR part 225)and also FEDERALREG-
ISTER notice 51FR 552(January 6, 1986);
(c) A~. "Federal Domestic Assist-

ance Program Information";
(d) A-I02. "Grant Awards and Cooper-

ative Agreements with State and Local
Governments";
(e) A-rro, "Uniform Administrative

Requirements for Awards and Other
Agreements with Institutions of Higher
Education. Hospitals, and Other Non-
profit Organizations" (codified at 2
CFR 215);
(f) A-122. "Cost Prtnotples for Non-

Profit Organizations" (2 CFR part 230);
(g) A-ISS, "Audits of States, Local

Govel1lments and Non-Pr9fit Organiza-
tions ": and

2 CFR Ch. II (1-1-15 Edition)

(h) Those sections of A-50 related to
audits perfonned under Subpart F-
Audit Requirements of this part.
['18FR reeee. Dec. 26. 2013, a.8 amended a.t 79
FR 76882.Dec. 19, 2014]

t JOO.I05 Effect on other issuances.
For Federal awards subject to this

part. all administrative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
consistent with the requirements of
this part must be superseded upon im-
plementation of this part by the Fed-
eral agency, except to the extent they
are required by sta.tute or authorized
in accordance with the provisions in
§200.102ExceptioDs.

I JOO.I06 Agency impleJllBDtatioD.
The specific requirements and re-

sponsib1l1tles of Federal agencies and
non-Federal entities are set forth in
this part. Federa.l agencies making
Federal awa.rds to non-Federal entities
must implement the language in the
Subpart C-Pre-Federal Award Re-
quirements and Contents of Federal
Awards of this part through Subpart
F-Audit Requirements of this part in
codified regulations unless different
provisions are required by Federal stat-
ute or are approved by OMB.

§200.107 OMBrespoDBibUities.
OMBwill review Federal agency reg-

ulations and implementation of this
part. and will provide interpretations
of policy requirements and assistance
to ensure effective and efficient imple-
mentation. Any exceptions will be sub-
ject to approval by OMB. Exceptions
will only be made in particular cases
where adequate justification is pre-
sented.

§ 200.108 mquiriell.
Inqu1rles concerning this part may be

directed to the Office of Federal Finan-
cial Management Office of Manage-
ment and Budget. in Washington. DC.
Non-Federal entities' inquiries should
be addressed to the Federal awarding
agency, cognizant agency for indirect
costs, cognizant or oversight agency
for audit, or pass-through entity as ap-
propriate.
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§200.109 Review date.
OMB will review this part at least

every five years after December 26,
2013.

§200.110 Effective/applicability date.
(a) The stand&rds set forth in this

part which a.ffect a.dministration of
Federal awards issued by Federal
awa.rding agencies become effective
once implemented by Federal awarding
agencies or when any future amend-
ment to this part becomes final. Fed-
eral awa.rding agencies must imple-
ment the policias and proceduree appli·
cable to Federal awards by promul-
gating a regulation to be effective by
December 26, 2014 unless different pro-
visions are required by statute or ap-
proved by OMB. For the procurement
standards in f§2OO.317-2OO.826, non-Fed-
eral entities may continue to comply
with the procurement standards in pre-
vious OMB guidance (superseded by
this part as described in § 200.104) for
one additional fiscal year after this
part goes into effect. If a non-Federal
entity chooses to use the previous pro-
curement standards for an additional
fiscal year before adopting the procure-
ment standards in this part, the non-
Federal entity must document this de-
cision in their internal procurement
policies.

(b) The standards set forth in Sub-
part F-Audit Requirements of this
part and any other standards whioh
apply directly to Federal agencies will
be effective Deoember 26. 2018 and will
apply to audit8 of fiscal years begin-
ning on or after December 26, 2014.

[78 FR 78608. Dec. 26. 2013, a.s amended at 79
FR 76882, Dec. 19, 2014]

§200.111 English language.
(a) All Federal financial assistance

announcements and Federal award in-
formation must be in the English lan-
guage. Applications must be submitted
in the English language and must be in
the terms of U.S. dollars. If the Federal
awarding agency receives applications
in another currency, the Federal
awarding agency will evaluate the ap-
plication by converting the foreign cur-
rency to United States currency using
the date specified for receipt of the ap-
plication.

§200.200

(b) Non-Federal entities may trans-
late the Federal award and other docu-
ments into another language. In the
event of inconsistency between any
terms and conditions of the Federal
award and any translation into another
language, the English language mean-
ing w1ll control. Where 8, significant
portion of the non-Federal entity's em-
ployees who are working on the Fed-
eral awa.rd are not fluent in English,
the non-Federal entity must provide
the Federal award in English and the
language(s) with which employees are
more familiar.

§200.112 Conflict of intered.

The Federal awarding agency must
establ1sh conflict of interest policies
for Federal awa.rds. The non-Federal
entity must disclose in writing any po-
tential conflict of interest to the Fed-
eral awarding agency or pass-through
entity in accordance with applicable
Federal awarding agency policy.

§100.113 Mandatory diacl_.
The non-Federal entity or applicant

for a Federal award must disclose, in a
timely manner, in writing to the Fed-
eral awarding agency or pass-through
entity all violations of Federal crimi-
nal law involving fraud, bribery, or
gratuity violations potentially affect-
ing the Federal award. Failure to make
required disclosures can result in any
of the remedies descrtbed in § 200.338
Remedies for noncompliance, Including
suspension or debarment. (See also 2
CFR part 180 and 31 U.S.C. 3321).

Subpart C-Pre-Federal Award
Requirements and Contents of
Federal Awards

§200.200 Purpose.
(a) Sections 200.201 Use of grant

agreements (including fixed amount
awards). cooperative agreement8, and
contracts through 200.208 Certifications
and representations prescribe instruc-
tions and other pre-award matters to
be used in the announcement and appli-
cation process,

(b) Use of §§200.203 Notices of funding
opportun1tles, 200.204 Federal awarding
agency review of merit of proposals,
2OD.205 Federal awarding agency review
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§200.201

of risk posed by applicants. and 200.207
Specific conditions. is required only for
competitive Federal awards, but may
also be used by the Federal awarding
agency for non-compet1tive awards
where appropriate or where requ1red by
Federal statute.
(7ll FR 78608. Dec. 26. 2013. a8 ameDded at 79
FR 76882.Dec. Ill. 2014]

§200.201 Ulle of grant agreementll (in·
cludlng ft.ed amount awarda), eo-
operative agreementll' and con·
trads.

(a) Tne Federal award!Dg agency or
pass-through entity must dec1de on the
appropriate instrument for the Federal
award (i.e .• grant agreement. coopera-
tive agreement. or oontract) in accord-
ance with the Federal Grant and Coop-
erative Agreement Act (31 U.S.C. 6301-
08).

(b) Fixed Amount Awards. In addi-
tion to the options described in para-
graph (a) of this section. Federal
awarding agenc1es. or pass-through en-
tities as permitted in §2OO.332 Fixed
amount subawards. may use fixed
amount awards (see §200.45 Fixed
amount awards) to which the following
conditions apply:

(l) The Federal award amount is ne-
gotiated using the cost prtnctples (or
other pricing information) as a guide.
The Federal awarding agency or pass-
through entity may use t1xed amount
awards if the project scope 18 specifiC
and if adequate cost. historical. or unit
pricing data 1s available to establish a
fixed amount award based on a reason-
able estimate of actual cost. Payments
are based on meeting specifiC require-
ments of the Federal award. Account-
abil1ty 15based on performance and re-
sults. Except in the case of termination
before completion of the Federal
award. there is no governmental review
of the actual costs incurred by the non-
Federal entity in performance of the
award. Bome of the ways in wh1ch the
Federal award may be paid 1nclude. but
are not limited to:

(1) In several partial payments. the
amount of each agreed upon in ad-
vance. and the "milestone" or event
trigger1ng the payment also agreed
upon 1n advance, and set forth in the
Federal award;

2 CFRCh. H (1-1-15 Edition)

(11)On a unit price basis. for a de-
fined unit or units. at a defined price or
prices. agreed to in advance of perform-
ance of the Federal award and set forth
in the Federal award; or.

(ill) In one payment at Federal award
completion.

(2) A fixed amount award cannot be
used in programs which require manda-
tory cost Bhar1ngor match.

(S) The non-Federal entity must cer-
tify in writing to the Federal awarding
agency or pass·through entity at the
end of the Federal award that the
project or activity was completed or
the level of effort was expended. If the
requ1red level of activity or effort was
not carried out. the amount of the Fed-
eral award must be adjueted.

(4) Periodic reports may be estab-
lished for each Federal award.

(5) Changes in principal investigator.
project leader. project partner. or scope
of effort must receive the prior written
approval of the Federal awarding agen-
cy or pass·through entity.
['78 FR 78608. Dec. 26. 2013. as amended e.t 79
FR 75882.Dec. 19. 2014)

§200.202 Requirement to provide pub·
Hc notice of Federal financial as·
sistance programs.

(a) The Federal awarding agency
must notify the public of Federal pro-
grams in the Catalog of Federal Do-
mestic Assistanoe (CFDA). ma1nta.ined
by the General Services Administra-
tion (GSA):

(1) The CFDA. or any OMB-des-
19nated replacement. is the single. au-
thoritative, governmentwide com-
prehensive source of Federal financial
assistance program information pro-
duced by the executive branch of the
Federal Government.

(2) The information that the Federal
awarding agenoy must submit to GSA
for approval by OMB is listed in para-
graph (b) of this seotion. GSA must
prescribe the format for the submis-
sion.

(3) The Federal awarding agency may
not award Federal fina.noial ass1stance
without assign1ng it to II. program that
has been included in the CFDA as re-
quired in this section unless there are
exigent c1rcumstances requiring other-
wise, such as timing requirements im-
posed by statute.
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(b) For each progra.m that awards
discretionary Federal awardfl, non-dis-
cretionary Federal awards, loans, in-
surance, or any other type of Federal
financia.l assistance, the Federal
a.warding ~ency must submit the fol-
10?1nginformation to GSA:
(1) Program DeSCription, Purpose.

Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
quirements of the program and its in-
tended outcome. Where appropriate,
the Program Deecrrption, Purpose,
Goals, and Measurement should align
with the strategic goals and objectives
within the Federal awarding agency's
performance plan and should support
the Federal awarding agency's per-
formance measurement, management,
and reporting as required by Part 6 of
OMBCircular A-ll;
(2) Identification of whether the pro-

gram makes Federal awards on a dis-
cretionary basis or the Federal awards
are prescribed by Federal statute, such
as in the case of formula grants.
(3) Projected total amount of funds

available for the program. EBtimates
based on previous year funding are ac-
ceptable If current appropriations are
not availa.ble at the time of the sub-
mission;
(4) AntiCipated Source of Available

Funds: Tbe statutory a.uthority for
funding the program and, to the extent
po88ible, agency, Bub-agency, or, if
known, the specif1c program un1t that
will Issue the Federal awards, and asso-
ciated funding identifier (e.s., Treasury
Account Symbol(s»;
(5) General Eligibility Requirements:

The statutory, regulatory or other eli-
gibility factors or conBiderations that
determine the applicant'B qualification
for Federal awards under the program
(e.g., type of non-Federal entity); and
(6) Applicab1l1ty of Single Audit Re-

quirements as required by Subpart F-
Audit Requirements of this part.

t 200.208 Notice. of funding opportuni-
ties.'

For competitive grants and coopera-
tive agreements, the Federal awarding
agency must announce speciflc funding
opportunities by provtding' the fol-
lowing 1nformation In a public notice:
(a) SummaTY Information in Notices of

Funding OppoTtunities. The Federal

§2OO.203

awarding agency must display the fol-
lowing information posted on the OMB-
designated governmentwide Web site
for finding and applying CorFederal fi-
nancial assistance, in a location pre-
ceding the full text of the announce-
ment:
(I) Federal Awarding Agency Name;
(2)Funding Opportunity Title;
(3) Announcement Type (whether the

funding opportunity is the initial an-
nouncement oC thiB funding oppor-
tunity or a modification of Ii pre-
viously announced opportunity);
(4) Funding Opportunity Number (re-

quired, if applicable), If the Federal
awarding agency has assigned or w1ll
assign a number to the funding oppor-
tunity announcement, this number
must be provided;
(5) Catalog of Federal Financial As-

sistance (CFDA)Number(s);
(6) Key Dates. Key dates Include due

dates for applications or Executive
Order 12372submissions, as well as for
any letters of intent or pre-applica-
tions. For any announcement tssued
before a program's application mate-
rials are available, key dates also in-
clude the date on which those mate-
rials will be released; and any other ad-
ditional information, as deemed appli-
cable by the relevant Federal awarding
agency.
(b) Tbe Federal awarding agency

must generally make a.ll funding op-
portunities available for application
for at least 60 calendar days. The Fed-
eral awarding agency may make a de-
termination to have a Iess than 60cal-
enda.r day availab1Uty period but no
funding opportunity should be avail-
able for less than 30 calendar days un-
less exigent circumstances require as
determined by the Federal awarding
agency head or delegate.

(c) Full Tezt of Funding OppOTtUnities.
The Federal awarding agency must in-
clude the following information 1n the
full text of each funding opportunity.
For Bpecific instrllctions on the con-
tent required In this section, refer to
Appendix I to Part 200--Full Text of
Notice of Fund1ng Opportunity to this
part.
(1) Full programmatic description of

the funding opportunity.
(2) Federal award Information, in-

cluding sufficient information to help
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§2oo.204

an applicant make an informed deci-
sion about whether to submit an appli-
cation. (See also 1200.414 Indirect
(F&A)costs, pa.ragraph (c)(4».
(3) Specific eligib11ity information,

including any factors or priorities that
affect an applicant's or its applica-
tion's eligibility for selection.
(4) Application Preparation and Sub-

mission Information, 1ncluding the ap-
plicable submtsston dates and time.
(6) Application Review Information

including the criteria and process to be
used to evaluate applications. See also
§§200.204 Federal awarding agency re-
view of merit proposals and 200.206 Fed-
eral awarding agency review of risk
posed by applicants. See also 2 OFR
part 27 (forthcoming at time of publi-
cation).

(6) Federal Award Administration In-
formation. See also §200.210 Informa-
tion contained in a Federal award.
['18 FR 78608.Dec. 26. 2013. as amended at 79
FR 75882,Dec. 19.2014]

§Zoo.204 Federal awarding agency re-
view of merit of propoeals.

For competitive grants or coopera-
tive agreements. unless prohibited by
Federal statute, the Federal awarding
agency must design and execute a
merit review procese for applications.
This process must be described or in-
corpora.ted by reference in the applica.-
ble funding opportunity (seeAppendix I
to this part, Full text of the Funding
Opportunity.) See also §200.20S Notices
of funding opportUD1ties.

§JOO.J06 Federal awarding agency reo
view of risk poeed by applicaDt&.

(a) Prior to making a Federal award,
the Federal awarding agency is re-
quired by 31 U.S.C. S32l and 41 U.S.C.
2313 note to review information avail-
able through any OMB-designated re-
positories of governmentwide eligi-
b111tyqualification or nnancia.l integ-
rity information, such as SAMExclu-
sions and "Do Not Pay". See also sus-
pension and debarment requirements
at 2 CFR part 180 as well as individua.l
Federal agency suspension and debar-
ment regula.tions in title 2 of the Code
of Federal Regulations.
(b) In addition, for competitive

grants or cooperative agreements, the
Federal awarding agency must have in

2 CFRCh. II (1-1-15 Edition)

place a framework for evaluating the
risks posed by applicants before they
receive Federal awards. This evalua-
tion may incorporate results of the
evaluation of the applicant's el1g1b1l1ty
or the quality of its application. U the
Federal awarding agency determines
that a Federal award will be made, spe-
cial conditions that correspond to the
degree of risk a.ssessedmay be applied
to the Federal award. Criteria to be
evaluated must be described In the an-
nouncement of funding opportunity de-
scribed in §200.203 Notices of funding
opportunities.
(c) In evaluating risks posed by appli-

cants, the Federal awa.rd1ng agency
may use a risk-based approach and
may consider any items such as the fol-
lowing: .

(1) Financial stability;
(2) Quality of management systems

and ILbility to meet the management
standards prescribed in this part;

(3) History of performance. The appli-
cant's record in man&ging Federal
awards, if it is a.prior recipient of Fed-
eral awards, including timelinese of
compliance with applicable reporting
requirements, conformance to the
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent to whicb any previously awarded
amounts w111be expended prior to fu-
ture awardll;
(4) Reports and findings from audits

performed under Subpart F-AucUt Re-
quirements of this part or the reports
and findings of any other avallable au-
dits; and
(5) The applicant's ab111ty to effec-

tively implement statutors, regu-
latory, or other requirements imposed
on non-Federal entities.
(d) In addition to this review, the

Federal awarding agency must comply
with the guidelines on governmentwide
suspension and debarment in 2 CFR
part 180,and must require non-Federal
entities to comply with these provi-
sions. These provisions restrict Federal
awards, subawards and contracts with
certain parties that are debarred, sus-
pended or otherwise excluded from or
ineligible Cor participation in Federal
programs or activities.
[78 FR 78608, Dec. 26. 2013. as amended At 79
FR 75882. Dec. 19. 2014j
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§JOO.206Standard application reo
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only use applica-
tion information collections approved
by OMB under the Paperwork Reduc-
tion Act of 1995 and OMB's imple-
menting regulations in 6 CFR part 1320,
Controlling Paperwork Burdens on the
Public. Consistent with these require-
ments, OMB will authorize additional
information collections only on II. lim-
ited basis.
(b) If applicable, the Federal award-

ing agency ms.y inform applicants and
reolpients that they do not need to pro-
vide certain Information otherwiBe re-
quired by the relevant information col-
lection.

§200.207 Specific conditioDll.
(a) The FederaJ awarding agency or

pass-through entity may impose &ddi-
tional specifio award conditions as
needed, in accordance with paragraphs
(b) and (c) of this section, under the
following oircumst&.nces:
(1) Based on the criteria Bet forth In

§200.205 Federal awarding agency re-
view of risk posed by applicants;
(2) When an applicant or recipient

bas a history of failure to comply with
the generaJ or specific terms and condi-
tions of a FederaJ award;
(3) When an applicant or recipient

faUs to meet expeoted performance
goals as desorIbed in 1200.210 Informa-
tion contained in a Federal award; or
(4) Wben an applicant or recipient Is

not otherwise responsible.
(b) These additional Federal award

conditions may include items such as
the following:
(1) Requiring payments as retmburse-

ments rather than advanoe payments;
(2) Withholding authority to proceed

to the next phase until receipt of evi-
dence of acceptable performance within
8. given period of performance;
(3) Requiring &dditionaJ, more de-

tailed financial reports;
(4) Requ1r1ngadditional project mono

itoring;
(5) Requiring the non-Federal entity

to obtain teohnical or management, as-
slstance; or
(6) Establishing additionaJ prior ap-

provals.

§200.210

(c) The Federal awarding agency or
PlUl8-through entity must notify the
applicant or non-Federal entity as to:
(1) The nature of the additionaJ re-

quirements;
(2) Tbe reason wby the additional re-

quirements are being imposed;
(3) The nature of the action needed to

remove the additional requirement, if
applicable;
(4) The time allowed for completing

the actions if applicable, and
(5) The method ror requesting recon-

sideration of the additional require-
ments imposed.
(d) AIJ.Y specific conditions must be

promptly removed once the condi tions
tha.t prompted them have been cor-
rected.
[79 FR 76882. Dec. 19, 2014]

§ 200.208 Certification8 and represen-
tations..

Unless prohibited by Federal statutes
or regulations, each Federal awarding
agency or pass-through entity is au-
thorized to require the non-Federa.l en-
tity to submit certifications and rep-
resentations required by Federal stat-
utes. O,rregulations on an annual basis.
Submission may be required more fre-
quently If the non-Federal entity fails
to meet a requirement of a Federal
award.

§200.209 Pre-award C08t&.

For requirements on costs incurred
by the applicant prior to the start da.te
of the period or performance of the
FederaJ award, see 1200.468 Pre-award
costs.

1200.210 Wormation contained in a
Federal award.

A Federal award must include the
following information:
(a) General Federal Award In/ormation.

The Federal awarding agency must in-
clude the following general Federal
award information in each Federal
award:
(1) Rec1pient name (which must

ma.tch the name associated with its
unique entity ident1f1er as defined at 2
CFR 25.315);
(2) Recipient's unique entity identi-

fier;
(3) Unique Federal Award Identifica-

tion Number (FAIN);
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§200.210

(4) Federal Award Date (see §200.39
Federal award date);
(5) Period of Performance Start and

End Date;
(6) Amount of Federal Funds Obli-

gated by this action:
(7) Total Amount of Federal Funds

Obl1gated:
(8) Total Amount of the Federal

Award;
(9) Budget Approved by the Federal

Awarding Agency;
(10) Total Approved Cost Sharing or

Matching, where applicable;
(11) Federal award project descrip-

tion, (to comply with statutory re-
quirements (e.g., FFATA»;
(12) Name of Federal awarding agen-

cy and contact information for award-
ing officIal,
(13)CFDANumber and Name;
(14) Identification of whether the

award i8 R&D;and
(15)Indirect cost rate for the Federal

award (including if the de minimis rate
is charged per §200.414 Indirect (F&A)
costs).
(b) General Terms and Conditions (1)

Federal awarding agencies must incor-
porate the following general terms and
conditions either in the Federal award
or by reference, as applicable:
(1) Adm1nistrative requirements im-

plemented by the Federal awarding
agency as specified in·this part.
(ii) National pol1cy requirements.

These include statutory, executive
order, other Presidential direotive, or
regulatory requirements that apply by
specific reference and are not program-
specific. See §200.300 Statutory and na-
tional policy requirements.
(2) The Federa.l a.ward must include

wording to incorporate. by reference,
the applica.ble set of general terms and
conditions. The reference must; be to
the Web site at which the Federal
awa.rdingagency maintains the general
terms and conditions.
(3) If a non-Federal entity requests a

COpyof the full text of the general
terms and conditions, the Federal
awa.rdingagency must provide it.
(4) Wherever the general terms and

conditions are publicly available, the
Federal awarding agency must main-
tain an a.rchive of previous versions of
the general terms and conditIons, with

2 CFRCh. II (1-1-15 Edtlon)

effective dates, for use by the non-Fed-
eral entity, auditors, or others.
(c) Federal Awarding Agency, PTogram,

or Federal Award Specific Terms and
Conditions. The Federal awarding agen-
cy may include with each Federal
awa.rd any terms &nd conditions nec-
essary 1;0 communica.te requirements
that are in addition to the require-
ments outlined in the Federal awarding
agency's general terms and conditions.
Whenever practicable. these specific
terms and conditions also should be
shared on a public Web site and in no-
tices of funding opportunities (&8 out-
lined in §200.203 Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also
§200.206 Standard application require-
menta.
(d) Federal Award Performance Goals.

The Federal awarding agency must in-
clude in the Federal award an Indica-
tion of the timing and scope of ex-
pected performance by the non-Federal
entity &8 related to the outoomes in-
tended to be achieved by the program.
In some Instances (e.g., discretionary
-research awards), this may be limited
to the requirement to submit tecbnical
performance reports (to be evaluated in
accordance with Federal awarding
agency pol1cy). Where appropriate, the
Federal award may include specific
performance goals, indicators, mile-
stones, or expected outcomes (such as
outputs, or services performed or pub-
lic 1mpacts of any of these) with an ex-
pected timeline for accomplishment.
Reporting requirements must be clear-
ly articulated such that, where appro-
pria.te, performance during the execu-
tion of the Federal award has a stand-
ard against which non-Federal entity
performance can be measured. The
Federal awarding agency may include
program-specinc requirements, as a.p-
pl1cable. These requirements should be
aligned with agency strategic goals,
strategic objectives or performance
goals that are relevant to the program.
See also OMB Circular A-ll, Prepa.ra-
tion, Submission and Execution of the
Budget Part 6 for definitions of stra-
tegic objectives and performance goals.
(e) Any other information required

by the Federal awa.rding agency.
[78 FR 18608, Dec. 26, 2013. as amended at 79
FR 75882, Dec. 19, 2014]
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§200.211 Public accea to Federal
award information.

(a) In accordance with statutory re-
quirements lor Federal spending trans-
parency (e.g., FFATA), except as noted
in this section, lor appllcable Federal
awards the Federal awarding agency
must announce all Federal awards pub-
licly and publlsh the required informa-
tion on a publicly available OMB-des-
ignated governmentwide Web site (at
time or publication,
UI1DW. USAspendi7l{l.gov).
(b) Notbing in this section may be

construed as requiring the publication
ol information otherwise exempt under
the Freedom ol Information Act (5
U.S.C 552), or controlled unclassified
mrormation pursuant to Executive
Order 13556.

f 200.212 Suspeusion and debarment.
Non-federal ent1ties and contractors

are subject to the non-procurement de-
barment and suspension regulations
implementing Executive Orders 12549
and 12689, 2 CFR part 180. These regula-
tions restrict awards, subawards, and
contracts with certain parties that are
deba.rred, suspended, or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.
[79 FR 75883,Dec. 19, 2014]

Subpart D-Posf Federal Award
Requirements

STANDARDS FOR FmANOIAL AND
PRoGRAM MANAGEMENT

§200.300 Statu~ and national policy
requirements.

(a) The Federal awarding agency
must manage and administer the Fed-
eral award in a manner so as to ensure
that Federal funding is expended and
associated programs are implemented
in full accordance with U.S. statutory
and public polioy requirements: includ-
ing, but not limited to, those pro-
tecting public welfare, the environ-
ment, and prohibiting discrimination.
The Federal awarding agency must
communicate to the non-Federal enti-
ty all relevant public policy require-
ments, including those in general ap-
propriations provisions, and incor-

§2OO.301

porate them either directly or by ref-
erence in the terms and conditions of
the Federal award.
(b) The non-Federal entity is respon-

sible for complying with all require-
ments of the Federal award. For all
Federa.l awards, this includes the provi-
sions of FFATA, which includes re-
quirements on executive compensation,
and also requirements implementing
the Act lor the non-Federal entity at 2
CFR part 25 Financial Assistance Use
of Universal Identifier and Central
Contractor Registration and 2 CFR
part, 170 Reporting Subaward and Exec-
utive Compensation Information. See
also statutory requirements lor wh1s-
t1eblower protections at 10 U.S.C. 2409,
41 U.S.C. 4712, and 10 U.S.C. 2324, 41
U.S.C. 43Q4 and 4310.

§200.801 Performance measurement.
The Federal awarding agenoy muet

require the reoipient to use OMB-ap-
proved standard information collec-
tions wben providing tinanoial and per-
formanoe information. As appropriate
and in accordance with above men-
tioned information collections, the
Federal awarding agency must require
the recipient to relate financial data. to
performance accompllshments of the
Federal award. Also, in accordance
with above mentioned standard infor-
mation colleotions, and when appllca-
bIe, recipients must also provide cost
information to demonstrate cost effec-
tive practices (e.g., through llllit cost
data). The recipient's performance
should be measured in a way that will
help the Federal awarding agency and
other non-Federal entities to improve
program outcomes, share lessons
learned, and spread the adoption of
promiBing practices. The Federal
awarding agency should provide recipt-
ents with clear performance goals, in-
dicators, and milestones as described in
§2DO.210 Information contained in a
Federal award. Performance reporting
frequency and content should be estab-
lished to not only allow the Federal
awarding agency to understand the re-
Cipient progress but also to facilitate
identification of promising practices
among recipients and build the evi-
dence upon which the Federal awarding
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agency's program and performance de-
cisions are made.
[78 FR 78608.Dec. 26. 2013. &8 amended at 79
FR 75883.Dec. 19. :JI14]

§200.302 FiDancialll18Jl8gement.
(a) Each state must expend and ac-

count for the Federal award in accord-
ance with state laws and procedures for
expending and accounting for the
state's own funds. In addition, the
state's and the other non-Federal enti-
ty's financial management systems, in-
cluding records documenting compli-
ance with Feder&l. statutes, :-eguja-
tions, and the terms and conditions of
the Federal award, must be sufficient
to permit the preparation of reports re-
quired by general and program-gpectnc
terms and conditions; and the tracing
of funds to a level of expenditures ade-
quate to establish that such funds have
been used according to the Federal
statutes, regulations, and the terms
and conditions of the Federal award.
See also §200.450 Lobbying.

(b) The fina.ncial management sys-
tem of each non-Federal entity must
provide for the following (see also
§§200.333Retention requirements for
records. 200.334 ReqUe8ts for tra.nsfer of
records, 200.335 Methode for collection,
transmission and storage of informa-
tion, 200.336 Access to records, and
200.337 Restrictions on public access to
records):

(1) ldenttncation, in its accounts, of
all Federal awards received and ex-
pended a.ndthe Federal programs under
which they were received. Federa.l pro-
gram and Federal award identification
must include, as appUcable, the CFDA
title and number, Federal award tdenti-
ncation number and year. name of the
Federal agency, and name of the pass-
through enti ty. if any.

(2) Accurate, current, and complete
disclosure of the financial results of
each Federal award or program in ac-
cordanoe with the reporting require-
ments set forth in §§200.827 Financial
reporting and 200.328 Monitoring and
reporting program performance. If a
Federal awarding agency requires re-
porting on an accrual ba.l!lsfrom a re-
cipient that maintains its records on
other than an accrual basis. the reoipi-
ent must not be required to establish
an accrual accounting system. This re-

2 CFRCh. II (1-1-15 Edition)

cipient may develop accrual da.ta for
its reports on the basis of an analysis
of the documentation on hand. Simi-
larly, a pass-through entity must not
require a subreciptent to establish an
accrual accounting system and must
allow the subrec1pient to develop ac-
crual data for its reports on the basis
of an analysis of the dooumentation on
hand.

(3) Records that identify adequately
the source and application of funds for
federally-funded activities. These
records must contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, expenditures, income and
interest and be supported by source
documentation.

(4) Effective control over, and ac-
countability for, all funds, property,
and other assets. The non-Federal enti-
ty must adequately safeguard eJI assets
and assure that they are used BOlelyfor
authoriud purposes. See §200.303 Inter-
nal controls.

(5) Comparison of expenditures with
budget amounts for each Federal
award.

(6) Written procedures to implement
the requirements of 5200.805 Payment.
(1) Written procedures for deter-

mining the allowab1lity of costs in ac-
cordance with Bubpart E-COllt Prin-
ciples of this part and the terms and
conditions of the Federal award.

§200.308 Iniernal controls.
The non-Federal entity must:
(a) Establish and maintain effective

internal control over the Federal
award that provides reasonable assur-
ance that the non-Federal entity is
managing the Federal award in compli-
ance with Federal statutes, regula-
tions, and the terms and conditions of
the Federal award. These internal con-
trols should be in compliance with
guidance in "Standards for Internal
Control In the Federal Government"
issued by the Comptroller General of
the United States or the "Internal Con-
trol Integrated Framework", issued by
the Committee of Sponsoring Organiza-
tions of the Treadway Commission
(COBO).

(b) Comply with Federal statutes,
regulations, and the terms and condf-
tdons of the Federal awards.
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(c) Evaluate and monitor the non-
Federal entity's compliance with stat-
utes, regulations and the terms and
conditions of Federal awards.

(d) Take prompt action when In-
stances of noncompliance are Identified
includlDg noncompllance Identified in
audi t findings.

(e) Take reasonable measures to safe-
guard protected personally identifiable
information and other information the
Federal awardiDg agency or pass-
through entity designates 8.8sensitive
or the non-Federal entity considers
sensttfve consistent with applfcabls
Federal, state, local, and tribal laws re-
garding privacy and obligations of con-
fidentlality.
['78 FR 78608, Dec. 26, 2013, a.s a.rnended at 79
FR 76883,Dec.19, 2014]

1200.304 BODda.
The Federal awa.rd1ngagency may In-

clude a provision on bonding, insur-
ance, or both in the following cir-
cumstances:

(a) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the non-Federal
entity are not deemed adequate to pro-
tect the interest of the Federal Govern-
ment.

(b) The Federal awarding agency may
require adequate fidelity bond coverage
where the non-Federal entity lacks suf-
ficient coverage to protect the Federal
Government's interest.

(c) Where bonds are required in the
situations described above, the bonds
must be obtained from companies hold-
ing certificates or authority 8.8acoept-
able sureties, 8.8prescribed In 31 CFR
Part 223, "Surety Companies Doing
Business with the United States."

§ 2OO.3Ol5 Payment.

(a) For states, payments are gov-
erned by Treasury-State CMIA·agree-
ments and default procedures codified
at 31 CFR Part 205 "Rules and Proce-
dures for Etl'.Icient Federal-State Funds
Transfers" and TFM 4A-2000 Overall
Disbursing Rules for All Federal Agen-
cies.

§2OO.305

(b) For non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the transfer of funds from the United
States Treasury or the pa.ss-through
entity and the disbursement by the
non-Federal entity whether the pay-
ment is made by electronic funds
transfer, or issuance or redemption of
checks, warrants, or payment by other
means. See also 1200.302 Financial
management paragra.ph (b)(6). Except
as noted elsewhere in this part, Federal
agencies must require recipienta to use
only OMB-!I.!lprovedstandArd govern-
mentwlde informa.tion collection re-
quests to request payment.
(1) The non-Federal entity must be

paid in advance, provided it maintains
or demonstrates the willingness to
maintain both written procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the non-Federal entity, and finan-
cial management systems that meet
the standards for fund control and 8.C-

countab11lty 8.8established in this part.
Advance payments to a non-Federal en-
tity must be limited to the minimum
amounts needed and be timed to be in
accordance with the actual, immedla.te
cash requfrements of the non-Federal
entity in carrying out the purpose of
the a.pproved program or project, The
timing and amount of advance pay-
ments must be &8 close &B is adminis-
tratively feasible to the actual dis-
bursemente by the non-Federal entity
for direot program or project costs and
the proportionate share of any allow-
able indirect costs. The non-Federal
entity must make timely payment to
contractors in accordance with the
contract provisions.

(2) Whenever possible, advance pay-
ments must be consolidated to cover
anticipated cash needs for all Federal
awards made by the Federal awarding
agency to the recipient.

(I) Advance payment mechanisms in-
clude, but are not limited to, Tre8.8ury
check and electronic funds transfer and
must comply with applicable guidance
in 31 CFR part 208.

(11)Non-Federal entities must be au-
thorized to submit requests for advance
payments and reimbursements a.t least
monthly when electronic fund transfers
are not used. and as often &B they like
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when electronio transfers are used, in
accordance with the provisions of the
Electronic Fund Transfer Act (15
U.S.C.1693-1693r).
(3) Reimbursement i8 the preferred

method when the reqUirements in para-
graph (b) cannot be met, when the Fed-
eral awarding agency sets a specific
condition per 5200.207 SpecifiC condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
Thill method may be used on any Fed-
eral award for construction, or if the
major portion of the construction
project is accompl1Bhed through pri-
vate market financing or Federal
leans, and tbe Federal award con-
stitutes a minor portion of the project.
When the reimbursement method is
used, the Federal awarding agency or
pass-through entity must make pay-
ment within 30 calendar days a1ter re-
ceipt of the billing, unless the Federal
awarding agency or pa.ss-through enti-
ty reasonably believes the request to
be improper.
(4) If the non-Federal entity cannot

meet the criteria for advance payments
and the Federal awarding agency or
paBS-through entity has determined
that reimbursement is not feasible be-
cause the non-Federal entity la.oks suf-
ficient working capital, the Federal
awa.rd1ngagency or pass-through enti-
ty may provide cash on a working cap-
ital advance basis. Under this prooe-
dure, the Federal awarding &ganoy or
pass-through entity must advance cash
payments to the non-Federal entity to
cover its estimated disbursement needs
for an initial period generally geared
to the non-Federal entity's disbursing
cycle. Thereafter, the Federal award-
ing agenoy or pass-through entity must
reimburse the non-Federal entity for
its actual cash disbursements. Use of
the working capital advanoe method of
payment requires that the paes-
through entity provtde timely advance
payments to any subrecipients in order
to meet the subreclpient's actual cash
disbursements. The working capital ad-
vance method of payment must not be
used by the paes-through entity if the
reason for using this method is the un-
willingnBIIs or inab1l1ty of the pas8-
through entity to provide timely ad-
vance payments to the subreciplent to

2 CFRCh. II (1-1-15 Ecltlon)

meet the subrecipient's actual casb dis-
bursements.
(5) Use of resources before requesting

casb advance payments. To the extent
available, the non-Federal entity must
disburse funds ava1la.blefrom program
income (1ncludinr repayments to a re-
volving fund), rebates, refunds, con-
tra.ot settlements, audit recoveries, and
interest earned on such funds before re-
questing addit1ona.1cash payments.
(6)Unless otherwise required by Fed-

eral statutes, payments for allowa.ble
costs by non-Federa.1entities must not
be withheld at any time during the pe-
riod of performance unlBIISthe condi-
tions of §§200.20'7 Spec1f1cconditions,
Subpart D-Post Federal Award Re-
quirements of this part, 200.338 Rem-
edies for Noncompliance, or one or
more of the following applies:
(1)Tbe non-Federal entity has failed

to comply with the project objectives,
Federal statutes, regulations, or the
terms and conditions of the Federal
award.
(ii) The non-Federal entity Is delin-

quent in a debt to the United States as
defined in OMB Gu.1danceA-l29, "Polt-
ciBIIfor Federal Credit Programs and
Non-Tax Receivables." Under sucb con-
ditions, the Federal awarding agenoy
or pas&-through entity may, upon rea-
sonable notice, inform the non-Federal
entity thltt payments must not be
made for obligationll incurred after a
spec1f1eddate unt11 the conditions are
corrected or the indebtedness to the
Federal Government is liquidated.
(iii) A payment withheld for failure

to comply with Federal award condi-
tions, but without suspension of tbe
Federltl award, must be released to the
non-Federal entity upon subsequent
compltance. When a Federal awa.rd is
suspended, payment a.djustments will
be made in accordance with 1200.342 Ef-
fects of suspension and termination.
(iv) A payment must not be made to

a non-Federal ent1ty for amounts that
are withheld by the non-Federal entity
from payment to contractors to assure
satisfactory completion of work. A
payment must be made wben the nOD-
Federal entity actua.1ly disburses tbe
withheld funds to the contractors or to
escrow accounts Blltabl1Bhedto assure
satisfactory completion of work.
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(7) Standards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows.

(t) The Federal awarding agency and
pass-through entity must not require
separate depository accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
depositories for funds provided to the
non-Federal entity. However, the nOD-
Federal entity must be able to account
for the receipt, obligation and expendi-
ture of funds.

(11) Advance payments of Federal
funds must be deposited and main-
tained in insured accounts whenever
possible.
(8) The non-Federal entity must

maintain advance payments of Federal
awards in interest-bearing accounts,
unless the following apply.

(1) The non-Federal entity receives
less than $120,000in Federal awards per
year.

(11) The beet reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of $500
per year on Federal cash balances.
(iii) The depository would require an

average or minimum balance so high
that it would not be feasible within the
expected Federal ~d non-Federal cash
resources.
(iv) A foreign government or banking

system prohibits or precludes interest
bearing aocounte,
(9) Interest earned amounts up to $500

per year may be reta.1ned by the non-
Federal entity for administrative ex-
pense. Any additional interest earned
on Federal advance payments depoSited
in interest-bearing accounts must be
remitted annually to the Department
of Health and Human Services Pay-
ment Management System (PMS)
through an electronic medium using ei-
ther Automated Clearing House (ACH)
network or a Fedwlre Funds Service
payment. Remittances must include
pertinent information of the payee and
nature of payment in the memo area
(often referred to as "addenda records"
by Financial Instrtuttons) as that will
assist in the timely posting of inter-
ested earned on federal funds. Perti-
nent details include the Payee Account
Number (PAN) if the payment origi-
nated from PMS, or Agency informa-

§200.306

tion if the payment originated from
ASAP, NSF or another federal agency
payment system. The remittance must
be submitted as follows:

(1) For ACHReturns:
Routing Number: 051036'106
Accountnumber:303000
Bank Name aIId Location: Credit Gateway~
ACHReceiver St. Paul, MN

(ii) For Fedwire Returnl!*:
Rout1ng Number: 02lll3OOO4
Accountnumber:75010501
Bank Name and Loca.t1on: Federal Reserve
Bank Treaa NYClFunds Transfer Division
NewYork,NY

(* Please note organization !nltlating pay-
ment 16 I1keIy to Incur a chArge from your
Financi&! Institution for this type of pay-
ment)

(lli) For International ACHReturns:
Beneficiary Account: Federal Reserve Bank
or New YorklITS (FRBNYIIT8)

Bank: Cltiba.n.kN.A. (New York)
Swift Code: ClTIUS33
Account Number: 36838868
Bank Addl'e88: 388 Greenw1ch Street, New
York. NY 10018 USA

Payment Details (L1ne 70): Agency
NlLme (abbreviated when poeB1ble)and ALe
Agency POC:Michelle Haney. (SOl) 492-5065

(iv) For recipients that do not have
electronic remittance capabillty,
please make checko. payable to: "The
Department of Health and Human
Services."
Mail Check to Treasury approved lockbox:

HB8 Progr&JIl Support Center, P.O. Box
630231, Atlanta., GA 30353-0281

(•• Please allow 4--6 weeks for prooeeslng of a
payment by check to be applied to the appro-
priate PMS account)

(v) Any additional infonnation/1n-
structions may be found on the PMS
Web site at hUp:llwww.dpm.psc.govl.

['78 FR 78608, Dec. 36, 2013, as amended at 79
FR 75888, Dec.19,20HJ

.200.306 Cost shari. or matching.
(a) Under Federal research proposals,

voluntary committed cost sharing II!
not expected. It cannot be used as a
factor during the merit review of appli-
cations or proposals, but may be con-
sidered if it is both in accordance with
Federal awarding agency regulations
and spectfied in a notice of funding op-
portunity. Criteria for considering vol-
untary committed cost sharing and
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any other program policy factors that
may be used to determine who may re-
ceive a Federal award must be explic-
Itly described in the notice of fUnding
opportunity. See a.lso§§200.414Indirect
(F&A) costs, 200.203Notices of funding
opportunities, and Appendix I to Part
200-Full Text of Notice of Funding Op-
portunity.

(b) For all Federal awards, any
shared costs or matching funds and all
contributions, including cash and third
party in-kind contributions, must be
accepted as part of the non-Federal en-
tity's OOBt sharing or matching when
suoh contr1butions meet all of the fol-
lowing criteria:

(1) A:re verifiable from the non-Fed-
eral entity's records;

(2) A:renot inoluded as contributions
for any other Federal award;

(3) Are necessary and reasonable for
accomplishment of project or program
objectives;

(4) Are allowable under Subpart E-
Cost Principles of this part;

(5) A:renot paid by the Federal Gov-
ernment under another Federal award,
except where the Federal statute au-
thOrizing a program specifioally pro-
vides tha.t Federal fUnds made avail-
able for such program can be a.ppliedto
matching or cost sharing requirements
of other Federal programs;

(6) A:re provided for in the approved
budget when required by the Federal
awarding agency; and

(7) Conform to other provisions of
this part, as applicable.

(c) Unrecovered indirect costs, in-
cluding indirect costs on cost sharing
or matching ma.ybe included as part of
cost sharing or matching only with the
prior approval of the Federal awarding
agency. Unrecovered indirect cost
means the difference between the
amount charged to the Federal award
and the amount which could have been
charged to the Federal award under the
non-Federal entity's approved nego-
tiated indirect cost rate.

(d) Values for non-Federal entity
contributions of services and property
must be established in accordance with
the cost principles in Subpart E-Cost
Principles. If a Federal awarding agen-
cy authorizes the non-Federal entity to
donate bulldings or land for construe-
tionJfacilities acquisition projects or

2 CFRCh. II (1-1-15 Edition)

long-term use, the VAlueof the donated
property for cost sharing or matching
must be the Iesser of paragraphs (d)(l)
or (2)of this section.

(1) The value of the remaining life of
the property recorded in the non-Fed-
era! entity's acoounttns reoords at the
time of donation.

(2) The current fair market value.
However. when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the value de-
scribed in (1)above at the time of dona-
tion.

(e) Volunteer services furnished by
third-party professional and technical
personnel, consultants, and other
skilled and unsk1lled labor may be
counted as cost sharing or matching if
the service is an integral and necessary
part of an approved project or program.
Rates for third-party volunteer serv-
Ices must be consistent with those paid
for similar work by the non-Federal en-
tity. III taoee instances in which the
required skms are not found in the
non-Federal entity. rates must be con-
sistent with those paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, necessary, allocable, and oth-
erwise allowable may be included in
the valuation.
(0 When a third-party orgllJlization

furnishes the services of an employee,
these servtces must be valued at the
employee'S regular rate of pay plU8an
amount of fringe benefits that is rea-
sonable, necessary, allocable, and oth-
erwise allowable, and indirect costs at
either the third-party organization's
approved federally negotiated indirect
cost rate or, a rate In accordance with
§200.414 Indirect (F&A) costs, para-
graph (d), provided these services em-
ploy the same sk1ll(s) for which the
employee Is normally paid. Where do-
nated servtces are treated as indirect
costs. Indirect cost rates will separate
the value of the dona.ted services so
that reimbursement for the donated
servlces will not be made.
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(g) Donated property from third par-
ties may include such tteme as equip-
ment, office supplies, laboratory BUP-
plies, or workshop a.nd classroom sup-
p11BS.Value assessed to donated prop-
erty included in the cost sharing or
matching share muat not exceed the
fair market value of the property at
the time of the donation.
(h) The method used for determiniIlg

cost sharing or matching for third-
party-dona.ted equipment, buildings
and land for which title pa.eses to the
non-Federal entity may differ accord-
ing to the purpose of the Federal
award, if paragraph (h)(l) or (2) of tb1s
section applies.

(1) If tbe purpose of the Federal
award is to assist the non-Federal enti-
ty in the acquisition of equipment,
bu1ldings or land, the a.ggregate value
of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose oC the Federal
award Is to support activities that re-
quire the use oC equipment, bulldings
or land, normally only depreciation
charges for equipment and buildings
may be made. However, the fair market
value of equipment or other capital as-
sets and fair rental charges for land
may be allowed, provided that the Fed-
eral awarding agency has approved the
charges. See also 1200.420 Consider-
ations for selected items of cost.

(1) The value of donated property
must be determined in accordance with
the usual accounting policIes of the
non-Federal entity, with the following
qualifications:

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the non-Federal entity as established
by an independent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a respon-
sible of1]cial of the non-Federal entity
as required by the Uniform Relocation
ABBistanceand Real Property Acquisi-
tion Polic1es Act of 1970, as amended,
(42 U.S.C. 4601-4665) (Un1form Act) ex-
cept as provided in the Implementmg
regulations at 49 CFR part 24.
(2) The value of donated equipment

must not exceed the fair market value
of equipment of the sa.me age and con-
dit10n at the time of donation.

§200.307

(3) Tbe value of donated space must
not exceed the fair rental vaJue of com-
parable space as established by an inde-
pendent appra1Bal of comparable space
and facilities in a privately-owned
building in the same loca.lity.
(4) The value of loaned equipment

must not exceed its fair rental value.
(J) For third-party in-kind contribu-

tions, the fair market value of goods
a.nd services must be documented and
to the extent feasible supported by the
same methods used internally by the
non-Federal entity.
(k) For IHEs, see also OMB memo-

randum M-{)l-06, dated January 5, 2001,
Clarification of OMB A-21 Treatment
of Voluntary Uncommitted Cost Shar-
ing and Tuition Remission Costs.
[78 FR 78608.Dec. 26, 2013, as amended at 79
FR 75883,Dec. 19, 2014]

§200.307 Prorram iDcome.
(a) General. Non-Federal entities are

encouraged to earn income to defray
program costs where appropriate.
(b) Cost of generating pro{fTam income.

If authorized by Federal regulatiOns or
the Federal award, costs incidental to
the generation of program income may
be deducted from gross income to de-
termine program income, provided
these oosts have not been charged to
tbe Federal awa.rd.
(c) Governmental revenues. Taxes, spe-

cial aseeesmente, levies. fines, and
other such revenues raised by a non-
Federal entity are not program income
unless the revenues are specIfically
identified in the Federal award or Fed-
eral awarding agency regulations as
program income.
(d) Property. Proceeds from the sa.le

of real property, equipment. or supplies
are not program income; such proceeds
will be handled in accordance with the
requirements of Subpart D-Post Fed-
eral Award Requirements of this part.
Property Standards 11200.311 Real prop-
erty, 200.318 Equipment, and 200.814
Supplies, or as Bpecifically identified in
Federal statutes, regulations. or the
terms and conditions of the Federal
award.

(e) Use of program income. If the Fed-
eral awarding agency does not specify
in its regulations or tbe terms and con-
ditions of the Federal award. or give
prior approval for bow program income
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is to be used, paragraph (e)(l) of this
section must apply. For Federal awards
made to IHEs and nonprofit research
institutions, if the Federal awarding
agency does not specify in its regula-
tions or the terms and conditions of
the Federal award how program income
is to be used, paragraph (8)(2) of this
section must a.pply. In specifYing alter-
natives to paragraphs (e)(I) and (2) of
this section, the Federal awarding
agency may distinguish between in-
come earned by the recipient and in-
come earned by subreciplents and be-
tween the sources, kinds, or amounts
of income. When the Federal awarding
agency authorizes the approaches in
paragraphs (e)(2)and (3) of this section,
program income in excess of any
amounts sp8c111edmust also be de-
ducted from expenditures.

(1) Deduction. Ordinarily program in-
come must be deducted from totaJ al-
lowable costs to determine the net al-
lowable costs. Program income must be
used for current costs unless the Fed-
eral awarding agency authorizes other-
wise. Program income that the non-
Federal entity did not anticipate at the
time of the Federal award must be used
to reduce the Federal award and non-
Federal entity contributions rather
than to increase the funds committed
to the project.

(2) Addition. With prior approval of
the Federal awarding agency (except
for IBEs and nonprofit research insti-
tutions, as described in paragraph (8) of
this section) program income may be
added to the Federal award by the Fed-
eral agency and the non-Federal enti-
ty. The program income must be used
for the purposes and under the condi-
tions of the Federal award.

(3) Cost sharing or matching. With
prior approval of the Federal awarding
agency, program income may be used
to meet the cost 1lhar1ngor matching
requirement of the Federal award. The
amount of the Federal award remains
the same.
(!) Income after the period of perform-

Clnce. There are no Federal require-
ments governing the disposition of in-
come earned after the end of the period
of performance for the Federal award,
unless the Federal awarding agency
regulatdons or the terms and condi-
tions of the Federal award provide oth-

2 CFRCh. II (1-1-15 Edition)

erwise. The Federal 8.warding agency
may negotiate agreements with recipi-
ents regarding appropriate uses of in-
come earned after the period of per-
formance as part of the grant closeon t
process. See also 1200.343 Closeout.

(g) Unless the Federal statute, regu-
lations, or terms and oonditions for the
Federal award provide otherwise, the
non-Federal entity has no obligation to
the Federal awarding agency with re-
spect to program income earned from
license fees and royalties for copy-
righted material, patents, patent appli-
cations, trademarks, and inventions
made under a Federal award to which
S7 CFR part 401, "Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awards, Contracts and Coopera-
tive Agreements" is applicable.
['18 FR 78608, Dec. 26. 2013, as amendedat 711
FR 75884, Dec.19.2014]

§200.808 RevUiODof budcet and pro-
eram pIIlII8.

(a) The 8.pprovedbudget for the Fed-
eral award summarizes the financial
aspects of the project or program as ap-
proved during the Federal award proc-
ess. It may inolude either the Federal
and non-Federal Ilhare (see §200.43 Fed-
eral Ilhare) or only the Federal sha.re,
depending upon Federal awarding agen-
cy requirements. It must be related to
performa.nce for program evaluation
purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget or project scope
or objective, and request prior approv-
als from Federal awarding agencies for
budget and program plan revisions, in
aooorda.ncewith this section.

(0) For non-construction Federal
awards, recipients must request prior
approvals from Federal awarding agen-
cies for one or more of the following
program or budget-related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no aBBociated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or the Federal
award.

(3) The disengagement from the
project for more than three monthl!, or
a 25 percent reduotion in time devoted

112

ATTACHMENT _... D. ._...__
PAGE .__2Y__.OF ...l~~._.PAGES



OMB Guidance

to the project, by the approved project
director or principallnvestiga.tor.

(4) The Inclusion, unless waived by
the Federal awarding agency, of C08ts
that requ1re prIor approval In accord-
anoe with Subpart E-Cost Prinoiples
of this part or 45CFR part 75Appendix
IX, "Principles for Determining Costs
Applicable to Research and Develop-
ment under Awards and Contracts with
Hospital8," or 48 CFR part 31, "Con·
tract Cost PrincIples and Procedures,"
as a.pplicable.

(5)The transfer of funds budgeted for
J)&rticipa,ntsupport costs as defined in
1200.75 Particlpa.n t support costs to
other categortes of expense.

(6) Unless described In the applfca-
tion and funded in the approved Fed-
eral awards, the subawarding, transfer-
ring or contracting out of any work
under a Federal award, Including fixed
amount subawards as described in
§200.332Fixed amount subawards. This
provision does not apply to the aoquisi-
tion of supplies. material. equipment
or general support servioes.

(7) Changes In the approved cost-
sharing or matching provided by the
non-Federal entity. No other prior ap-
proval requirementa for specific items
ma.y be imposed unless an exception
has been approved by OMB. See also
§§200.102Exceptions and 200.407Prior
writtsn approval (prior a.pproval).

(B) The need arises for additional
Federal funds to complete the project.

(d) Exoept for requirementa listed in
paragraph (c)(I) of this section. the
Federal awarding agency is authorized,
at ita option, to waive prior written ap·
provals required by paragraph (c) this
seotion. Suoh waivers may include au-
thorizlng reoipients to do anyone or
more of the following:

(1) Inour project costs 90 calendar
dayS before the Federal awarding agen-
oy makes the Federal award. Expenses
more than 90 calendar days pre-award
require prior approval of the Federal
awarding agency. All costs incurred be-
fore the Federal awarding agency
makes the Federal award are at the re-
cipient's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costa if for any reason
the recipient does not receive a Federal
award or if the Federal award is less
than anticipated and inadequate to

§200.308

cover such oosts). See also 1200.458Pre-
award costs.

(2) Initiate a one-time extension of
the period of performance by up to 12
months unless one or more of the con-
ditions outlined in Ilara.graphs (d)(2)(i)
through (Hi) of this section apply. For
one-time extensions, the recipient
must notify the Federal awarding
agency in writing with the supporting
reasons and revised period of perform-
ance at least 10 calendar days before
the end of the pertod of performance
specifled in the Federal award. This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated balances. Extensions re-
quire expliCit prior Federal awarding
agency approval when:

(1) The terms and conditions of the
Federal award prohibit the extension.

(11)The extension requires additional
Federal funds.

(111) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding
agency provides otherwise In the Fed-
eral award or in the Federal awarding
agency's regulations, the prior ap-
proval requirementa described in para-
graph (d) are automatically waived
(i.e., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (d)(2)ap-
plies.

(e) The Federal awarding agency
may, at ite option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for Federal awards in which the Fed-
eral ahara of the project exceeds the
Simplified AcquiSition Threshold and
the cumulative amount of such trans-
fers exceeds or is expected to exceed 10
percent of the total budget as last ap-
proved by the Federal awarding agen-
cy. The Federal awarding agency can-
not permit a transfer that would cause
any Federal appropriation to be used
for purposes other than those con-
sistent with the appropriation.

(f) All other changes to non-construc-
tion budgets, except for the changes de-
scribed in paragraph (c) of this section,
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do not require prior approval (see also
1200.407Prior written approval (prior
approval».
(g) For construction Federal awards,

the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (g}(l), (2), or
(3) of this section applies.

(1) The revision results from caanges
in the scope or the objective of the
project or progra.m.
(2) The need arises for additional

Federal funds to complete the project.
(8) A revision is desired which in-

volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed In Subpart
E-Cost Principles of this part.
(4) No other prior approval require-

ments for budget revtstons ma.y be im-
posed unless an exception has been ap-
proved by OMB.

(5) When a Federal awarding agency
makes a Federal award that provides
support for construction and non-con-
structton work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
a.wardlng agency before making any
fund or budget transfers between the
two types of work supported.
(h) When requesting approval for

budget revisions, the recipient must
use the same forma.t for budget infor-
mation that was used In the applica-
tion, unless the Federa.! awa.rd1ngagen-
Cy indicates a letter of request suffices.
(i) Within 30 calendar days from the

da.te of receipt of the request for budg-
et revisions, the Federal awarding
agency must review the request and
notify the rectpient whether the budget
revisions have been approved. If the re-
vision is still under consideration at
the end of 30 calendar days, the Federal
awarding agency must inform the re-
cipient in writing of the date when the
recipient may expect the decision.
['18FR 786OB.Dec.26, 2013. as amended at 79
FR 75884.Dec.19,2014]

1200.309 Period of perfonnauce.
A non-Federal entity may charge to

the Federal award only allowable costs
incurred during the period of perform-
ance (except as described in §200.461
Publication and printing costs) and

2 CFR Ch. II (1-1-15 Edition)

any costs incurred before the Federal
awarding agency or pase-through enti-
ty made the Federal award that were
authorized by the Federal awarding
agency or pass-through entity.
['18 FR 78608,Dec.26, 2013. as amended at 78
FR 75ll114. Dec.19. 2014]

PROPERTY STANDARDS

1200.310 In.urance coverage.
The non-Federal entity must, at a

minimum, provide the equivalent in-
surance coverage for real property and
equipment e.cquired or improved with
Federal funds as provided to property
owned by the non-Federal entity. Fed-
erally-owned property need not be in-
sured unless required by the terms and
conditions of the Federal award.

1200.311 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired or im-
proved under a Federal awa.rdwill vest
upon acquis1t1on in the non-Federal en-
tity.
(b) Use. Except as otherwise provided

by Federal statutes or by the Federal
awarding agency, real property w1ll be
used for the orig1nally authorized pur-
pose as long as needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
its title or other Interests.
(c) Disposition. When real property 1s

no longer needed for the originally au-
thorized purPOBS,the non-Federal enti-
ty must obtain disposition Instructions
from the Federal awarding agency or
pass-through entity. The -tnstructions
must provide for one of the following
al ternativss:

(1) Retain title after compensating
the Federal awarding agency. The
amount pa1d to the Federal awarding
agenoy will be oomputed by applying
the Federal awarding agency's percent-
age of participation In the cost of the
original purchase (and costs of any im-
provements) to the fair market value
of the property. However, 1n those situ-
ations where the non-Federal entity Is
disposing of real property acquired or
improved with It Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the disposition may be
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used as an offset to the cost of the re-
placement property.
(2) Sell the property and compensate

the Federal awarding agency. The
1UD0untdue to the Federal awarding
agency will be calculated by applying
the Federal awarding agency's percent-
age of participation in the cost of the
original purchase (and cost of any im-
provements) to the proceeds of the saJe
after deduction of any actual and rea-
sonable selling and !1x1ng-upexpenses.
If the Federal award bae not been
closed out, the net proceeds from sale
may be offset against the original cost
of the property. When the non-Federal
entity is directed to sell property, sales
procedures must be followed that pro-
vide for competition to the extent
practicable and result in the highest
possible return.

(3) Transfer title to the Federal
awarding agency or to a third party
designatedJapprQved by the Federal
awarding agency. The non-Federal en-
tity is entitled to be paid an IUDOUllt
calculated by applying the non-Federal
entity's percentage of particIpatIon in
the purchase of the real property (and
cost of any improvements) to the cur-
rent fair market value of the property.
[78 FR 78608. Dec. 26, ans, as amendedat 79
FR 75884,Dec. 19, 2014]

t 200.312 FederaDy-owned and exempt
property.

(a) TitIe to federally-owned property
remains vested in the Federal Govern-
ment. The non-Federal entity must
submit annually an inventory listing of
federally-owned property in its custody
to the Federal awarding agency. Upon
completion of the Federal award or
when the property is no longer needed,
the non-Federal entity must report the
property to the Federal awarding agen-
cy for further Federal agency nttnsa-
tion.
(b) If the Federal 8.ward1ng agency

has no further need for the property, it
must declare the property excess and
report it for disposal to the appropriate
Federal disposal authOrity, unless the
Federa.l awarding agency has statutory
authority to dispose of the property by
alternative methode (e.g., the author-
ity provided by the Federal Technology
Transfer Act (15U.S.C. 3710 o» to do-
nate research equipment to edu-

§2OO.313

cational and non-profit organizations
in accordance with Executive Order
12999, "Educational Technology: Ensur-
Ing Opportunity for All Children in the
Next Century."). The Federal awarding
agency must IBBueappropriate instruc-
tions to the non-Federal entity.
(c) Exempt federally-owned property

means property aoquired under a Fed-
eral award where the Federal awarding
agency has chosen to vest title to the
property to the non-Federal entity
without further obligation to the Fed-
eral Government. based upon the ex-
plicit terms and 'conditions of the Fed-
eral award. The Federal awarding agen-
cy may exercise this option when stat-
utory authority existe. Absent statu-
tory authority and specifiC terms and
conditions of the Federal award, title
to exempt federally-owned property ac-
quired under the Federal award re-
mains with the Federal Government.
[78 FR 78608, Dec. 26, 2013, a.s amended at 79
FR 75884, Dec. 19, 2014]

§200.813 Equipment.
See also §200.439 Equipment and

other capital expenditures.
(a) Title. Subjeot to the obligations

and conditions set forth in this section,
title to equipment acquired under a
Federal award will vest upon acquisi-
tion in the non-Federal entity. Unless
a. statute specifically authorizes the
Federal agency to vest title in the non-
Federal entity without fUrther obliga-
tion to the Federal Government. and
the Federal agency elects to do 80, the
title must be a conditional title. Title
must vest In the non-Federal entity
subject to the following conditions:
(1) Use the equipment for the author-

Ized purposes of the project during the
period of performance, or until the
property is no longer needed for the
purposes of the project.
(2) Not encumber the property with-

out approval of the Federal awarding
agency or pass-through entity.
(3)Use and dIspose of the property in

accordance with paragraphs (b), (c) and
(e) of this section.
(b) A state must use, manage and dis-

pose of equipment acquired under a
Federal award by the state in accord-
ance with state laws and procedures.
Other non-Federal entities must follow
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paragraphs (c) through (e) of this sec-
tion.
(c) U8e. (1) Equipment must be used

by the non-Federal entity in the pro-
gram or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity must not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer needed for the
original program or project, the equip-
ment may be used in other activities
supported by the Federal a.warding
agency, in the following order of pri-
ority:
(i) Activities under a Federal award

from the Federal awarding agency
which funded the original program or
project, then
(it) Activities under Federal a.wards

from other Federal &.ward1ngagencies.
This includes consolida.ted equipment
for information technology IlY8tems.
(2)During the time that equipment is

used on the project or program for
which it was acquired, the non-Federal
entity must also make equipment
available for use on other projects or
programs currently or previously sup-
ported by the Federal Government,
provided that such use will not inter-
fere with the work on the projects or
program for which it was originally ac-
quired. First preference for other use
must be given to other programs or
projeots supported by Federal awarding
agency that financed the equipment
and seoond preferenoe must be given to
programs or projects under Federal
awards from other Federal awarding
agencies. Use for non-federally-funded
programs or projects is aleo permis-
sible. User fees should be considered if
appropriate.
(3) Notwithstanding the encourage-

ment in §200.307Program income to
earn program income, the non-Federal
entity must not use equipment ac-
quired with the Federal award to pro-
vide services for a fee that is less than
private companies charge for equiva-
lent services unless specifically author-
ized by Federal statute for as long as
the Federal Government retains an in-
terest in the equipment.
(4) When acquiring replacement

equipment, the non-Federal entity may

2 CFR Ch. II (1-1-15 Edtlon)

use the equipment to be replaced as a
trade-in or sell the property and use
the prooeeds to offset the cost of the
replacement property.
(d) Management requirements. Proce-

dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or In part under a
Federal award, until dispOs1t1ontakes
place will, as a minimum, meet the fol-
lowing requirements:
(1) Property records must, be main-

tained that include a description of the
property, a serial number or other
Identification number, the source of
funding for the property (including the
FAIN), who holds Litle, the acquisition
date, and cost of the property. percent-
age of Federal partiCipation in the
project costs for the Federal award
under which the property was acquired.
the location, use and condition of the
property, and any ultimate disposltion
data including the date of disposal and
sale price of the property.
(2) A physical inventory of the prop-

erty must be taken and the results rec-
onciled with the property records at
least once every two years.
(3) A control system must be devel-

oped to ensure adequate safeguards to
prevent IOSB,damage, or theft of the
property. Any loss, damage. or theft
must be investigated.
(4)Adequate maintenance procedures

must be developed to keep the property
in good condition.
(5) If the non-Federal entity is au-

thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.
(e) Disposition. When original or re-

placement equipment acquired under a
Federal award is no longer needed for
the origiD&lproject or program or for
other activities currently or previously
supported by a Federal awarding agen-
cy, except as otherw18e provided in
Federal statutes, regulations, or Fed-
eral awarding agency disposition in-
structions, the non-Federal entity
must request dlsposition instructions
from the Federal awarding agency if
required by the terms and conditions of
the Federal award. Disposition of the
equipment will be made a.e follows, in
accordance with Federal awarding
agency disposition instructions:
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(1)Items of equipment with a current
per unit fair market value of $5,000or
less may be retained, sold or otherwise
disposed of with no further obligation
to the Federal awarding agency.
(2)Except as provided in §200.312Fed-

erally-owned and exempt property,
paragraph (b), or if the Federal aWard-
ing agency fails to provide requested.
disposition instructions wIthin 120
days, Items of equipment with a cur-
rent per-unit fa.1r-market value In ex-
cess of $5,000may be retained by the
non-Federal entity or sold. The Federal
awarding agency Is entitled to an
amount calculated by multiplying the
current market value or proceeds from
sale by the Federal awarding agency's
peroentage of participation In the cost
of the original purchase. If the equip-
ment Is sold, the Federal awarding
agency may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share $500or ten percent of the
proceeds, whichever Is Iess, for Its sell-
1Dgand handl1ng expenses.
(3) The non-Federal entity may

transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the non-Federal entity must be
entitled to oompensatlon for lte attrib-
utable percentage of the current fair
market value of the property.
(4) In cases where a non-Federal enti-

ty fails to take appropriate disposition
actions, the Federal awarding agency
ma.y d1rect the non-Federal entity to
take dlspositiOll actions.
[78 FR 78608.Dec. 26, 2018. 8,8 amended at 79
FE 75884,Dec. 1S, 2014)

1200.314 Supplies.
See also §200.453Materials and sup-

plies costs, including costs of com-
puting devices.
(a) Title to supplies will vest in the

non-Federal entity upon acquisition. If
there Is a residual Inventory of unused
supplies exceeding $5.000in total aggre-
gate value upon termination or com-
pletion of the project or program and
the supplies are not needed for any
other Federal award, the non-Federal
entity must retain the supplies for use
on other activities or sell them, but
must. in either case, compensate the
Federal Government for Its share. The
amount of compensation must be com-

§2OO.315

puted in the same manner as for equip-
ment. See §200.313Equipment, para-
graph (e)(2) for the calculation method-
ology.
(b) As long as the Federal Govern-

ment retains an interest In the sup-
plies, the non-Federal entity must not
use supplies acquired under a Federal
award to provide services to other or-
gan1zatlons for a fee that is less than
private companies charge for equiva.-
lent services, unless spectncally au-
thorized by Federal statute.

§200.3115 mtangJ'ble property.
(a) Title to lnta.ng1ble property (see

§200.59 lntang1ble property) acquired
under a Federal award vests upon ac-
quisition In the non-Federal entity.
The non-Federal entity must use that
property for the origlna.lly-authorized
purpose, and must not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the originally authorized
purpose, d1sposition of the intangible
property must occur in accordance
with the provisions in §200.318Equip-
ment paragraph (e).
(b) The non-Federal entity may copy-

right any work that ta subject to copy-
right and was developed, or for which
ownership was acquired, under a Fed-
eral award. The Federal awarding agen-
cy reserves a roya.lty-free, nonexclu-
sive and irrevocable right to reproduce,
pub11sh, or otherwise UBethe work for
Federal purposes, and to authorize oth-
ers to do BO.
(c) The non-Federal entity is subject

to applicable regulations governing
patents and inventions. including gov-
ernmentwide regula.tlons Issued by the
Department of Commerce at 37 CFR
Part 401, "Rights to Inventions Made
by Nonprofit Organizations and Small
Business Firms Under Government
Awards, Contra.cts and Cooperative
Agreements ."
(d) The Federal Government has the

right to:
(1)Obtain, reproduce, publish, or oth-

erwise UBetbe data produced under a
Federal award; and
(2)Authorize others to receive, repro-

duce, publish, or otherwise use such
data for Federal purposes.
(e) Freedom of Information Act

(FOIA).
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(1) In response to a Freedom of Infor-
mation Act (FOIA)request for research
data relating to published research
findings produced under a Federal
aws.rd that were used by the Federal
Gilvernment in developing an agency
action that has the force and effect of
law, the Federal awarding agency must
request, and the non"Federal entity
must provide, within a reasonable
time, the research data so that they
can be made available to the public
through the procedures established
under the }t'OJA.If the Federal award-
ing agency obtains the research data
solely in response to a FOIA request,
the Federal awarding agency may
cbarge the requester a reasonable fee
equaling the full incremental cost of
obtaining the research data. This fee
should renect costs incurred by the
Federal agency and the non-Federal en-
tity. This fee Is in addition to any fees
the Federal awarding agency may as-
sess under the FOIA (5 U.S.C.
552(a)(4XA».
(2)Published research findings means

when:
(i) Research findings are published in

a peer-reviewed sclent1fic or technical
journal; or
(11)A Federal agency publicly and of-

ficially cites the research findings in
support of an agency action that has
the force and effect of law. "Used by
the Federal Government in developing
an agency action that has the force and
effect of law" is defined as when an
agency publicly and offlcially cites the
research findings in support of an agen-
cy action that has the force and effect
of law.
(S) Research data means the recorded

factual material commonly accepted in
the scientific community as necessary
to validate research findings, but not
any of the following: preliminary anal-
yses, drafts of scientific papere, plans
for future research, peer reviews, or
communications with colleagues. This
"recorded" material exoludes physical
objects (e.g., laboratcry samples). Re-
search data also do not include:
(i) Trade secrets, commercial Infor-

mation, materials necessary to be held
confidential by a researcher until they
are publiehed, or eimilar information
which is protected under law; and

2 CFR Ch. II (1-1-15 EdHIon)

(11)Personnel and medical informa-
tion and similar information the dis-
closure or which would constitute a
clearly unwa.rra.nted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.
[78 FR 78608, Dec.26, 2013, as amended at 79
FR 75884,Dec. 19,2014]

1200.316 Property trust relatioDBhip.
Real property, equipment, and intan-

gible property, that are s.oquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
88 trustee for the beneficiaries of the
project or program UDder which the
property was acquired .or improved.
The Federal awarding agency may re-
QUirethe non-Federal entity to record
liens or other appropriate notices of
record to indicate that persona! or real
property has been acquired or improved
with a Federal award and that use a.nd
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

§200.817 Procuremenu by .tate •.
When procuring property and serv-

ices under a Federal award, a state
must follow the same polioies and pro-
cedures 1t usee for proourements from
its non-Federal funds. The state will
comply with §200.822Procurement of
recovered materials and ensure that
every purchase order or other contract
includes a.ny clauses required by sec-
tion 1200.326Contract provisions. All
other non-Federal entities, including
subrecipients or a state, will rollow
§1200.318General proourement stand-
ards through 200.326Contract provi-
sions.

§200.818 General procurement stand·
ards.

(a) The non-Federal entity must use
its own documented procurement pro-
cedures which reflect applicable State,
local, and tribal laws and regulations,
provided that the procurements con-
form to applicable Federal law a.nd the
standarde identified in this part.
(b) Non-Federal entities must main-

tain oversight to ensure that contrac-
tors perform in accordanoe with the
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terms, conditions, and specifications of
their contracts or purchase orders.

(c)(l) The non-Federal entity must
maintain written standards of conduct
covering conflicts of interest and gov-
erning the actions of its employees en-
gaged in the selection, award and ad-
ministration of contracts. No em-
ployee, officer, or agent may partici-
pate in the selection, award, or admin-
istration of a contract supported by a
Federal award if he or she has a real or
apparent conflict of interest. Such a
conflict of interest would arise when
the employee, officer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or is about to em-
ploy any of the parties I:ndicated here-
in, has a financial or other interest in
or a tangible personB.1benefit from a
firm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity may neither solicit
nor accept gratuities, favors, or any-
thing of monetary value from contrac-
tors or parties to subcontracts. How-
ever, non-Federal entities may set
standards for situations in which the
financial interest is not substantial or
the gift is a.nunsolicited item of nomi-
nal value. The standards of conduct
must provide for disciplinary actions
to be applied for violations of such
standards by oMcers, employees, or
agents of the non-Federal entity.

(2) If the non-Federal entity has a
parent, affiliate, or subsidiary Organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must alao maintain written
standards of conduct covering organi-
zational conflicts of interest. Orga.niza-
tiona] conflicts of interest means that
because of relationships with a parent
company, affiliate, or subsidiary orga-
nization, the non-Federal entity is un-
able or appears to be unable to be im-
partial in conducting a procurement
action involving a related organiza-
tion.

(d) The non-Federal entity's proce-
dures must avoid acquisition of unnec-
essary or duplicative items. Consider-
ation should be given to consolidating
or breaking out procurements to ob-
tain a more economical purchase.
Where appropriate. an analysis will be
made of lease versus purchase alter-

§200.318

natives, and any other approprlate
analysis to determine the most eco-
nomical approach.

(e) To foster greater economy and ef-
ficiency, and in accordance with efforts
to promote cost-effective use of shared
services acrOB8 the Federal Govern-
ment, the non-Federal entity Is encour-
aged to enter into state a.ndlocal Inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods a.ndservices.

(f) The non-Federal entity is encour-
aged to use Federal excess and surplus
property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(g) The non-Federal entity is encour-
aged to use value engineering clauses
in contraots for construction projects
of suf1'1cientsize to offer reasonable op-
portunities for cost reductions. Value
engineering is a Bystematio and cre-
ative a.nalysis of each contract item or
task to ensure that Its essential func-
tion is provided at the overall lower
cost.

(h) The non-Federal entity must
award contracts only to responsible
contractors possessing the ability to
perform suoceB8!ully under the terms
and conditions of a proposed procure-
ment. Consideration will be given to
such matters as oontractor integrity.
compliance with public policy. record
of past performance, a.nd financial and
technical reeonrces. See also §200.212
Suepension and debarment.

(i) The non-Federal entity must
mainta.in records suffic1ent to detall
the history of procurement. These
records will include, but are not nec-
essarily limited to the following: ra-
ttonale for the method of procurement,
selection of contract type, oontraotor
selection or rejection, a.ndthe basis for
the contract price.

(j)(l) The non-Federal entity may use
a. time and materlals type contract
only after a determination that no
other contract is suitable and if the
contract includes a ce1l1ngprice that
the contractor exceeds at its own risk.
Time and materiale type contract
meane a contract whose cost to a. non-
Federal entity is the sum of:

(I) The actual cost of materials; and
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(ii) Direct labor hours charged at
fixed hourly rates that reflect wages,
general and administrative expenses,
and profit.
(2) Since this fonnula generates an

open-ended contract price, a time-and·
materials contract provides no positive
profit incentive to the contra.ctor for
cost control or labor efficiency. There·
fore, each contract must set a ceiling
price that the contractor exceeds at its
own risk. Further, the non-Federal en-
tity awarding such a contract must as-
sert a high degree of oversight In order
to obtain rea.sonable assurance that
the contractor is using efficient meth-
ode and effective cost controls.
(k) The non-Federal entity alone

must be responsible, in accordance
with good administrative practice and
sound busiaees judgment, for the set-
tlement of all contractual and adminis-
trative issues arieing out of procure-
ments. These issues include, but are
not limited to, eouree evaluation, pro-
tests, disputes, and claims. These
standards do not relieve the non-Fed-
eral entity of any contractual respon-
sibilities under its contracts. The Fed-
eral awarding agency will not sub-
stitute its judgment for that of the
non-Federal entity unless the matter is
primarily a Federal concern. Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiotion.
['18 FR 78608,Dec.26,2013,&8 amendedat 79
FR 76884, Dec. 19, 2014]

1200.819 Competition.
(a) All procurement transactions

must be conduoted in a manner pro-
viding full and open competition con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
tractor perfonnanoe and eliminate un-
fair competitive advantage, contrac-
tors that develop or draft specifica-
tions, requirements, statements 01
work, or invitations for bids or re-
quests for proposals must be excluded
from competing for such procurements.
Some of the situations considered to be
restrictive of competition include but
are not limitsd to:
(1) Placing unreasonable require-

ments on finDs in order for them to
qualify to do business;

2 CFRCh. II (1-1-15 Edition)

(2) Requiring unnecessary experience
and excessive bonding;
(3) Noncompetitive pricing practices

between Iums or between affiliated
companies;
(4) Noncompetitive contracts to con-

sultants that are on reta.1nercontracts;
(5) Organizational conflicts of inter-

est;
(6) Specifying only a "brand name"

product instead 01allowing "an equal"
product to be oUered and describing
the performance or other relevant re-
quirements of the procurement; a.nd
(7) .~y a.rbitrary action in the pro-

curement process.
(b) The non-Federal entity must con-

duct procurements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state, local, or
tribal geographical preferences in the
ev.aluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographiC preference. Nothing in
thiB section preempts state licensing
laws. When contra.cting for architec-
tural and engineering (AlE) services,
geographIc location may be a selection
criterion provIded its application
leaves an appropriate number of quali-
fied firms, given the nature and size of
the project, to compete for the con-
tract.
(c) The non-Federal entity must have

written procedures for procurement
tra.nsa.ctions. Thsse procedures must
ensure that all solicitations:
(1) Incorporate a clear and accurate

description of the technical require-
ments for the material, product, or
service to be procured. Such deserip-
tion must not, in competitive prooure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured and, when
necessary, must set forth those min-
imum essential characteristics and
standards to which it must conform if
It is to satisfy its intended use. De-
tailed produot specifications should be
avoided if at all possible. Wbenit Is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a "brand name
or equivalent" description may be used
as a means to def1ne the performa.nce
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or other ~ient requirements of pro-
curement. The specific features of the
named brand which must be met by of-
fers must be clearly stated; and
(2) Identify all requirements which

the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.
(d) The non-Federal entity must en-

sure that all prequalif1ed lists of per-
sons, flrmB, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also. the non-Federal
entity must not preclude potential bid-
ders from qualifying during the solici-
tation period.
[78 FR 78608,Dec. 26, 201S. a.s amended at 79
FR 71i885. Dec. 19. 0014]

§200.820 Methods of procurement to
. be followed.
The non-Federal entity must use one

of the follOwing methods of procure-
ment.
(a) Procurement by micro-purchases.

Procurement by micro-purchase is the
acquisition of Buppliee or services, the
aggregate dolla.r amount of which does
not exceed the micro-purchase thresh-
old (1200.67 Micro-purchase). To the ex-
tent practioable. the non-Federal enti-
ty must distribute micro-purchases eq-
uitably a.mong qualified suppliers.
Micro-purchases may be awa.rded with-
out soliciting competitive quotations if
the non-Federal entity considers the
price to be reasonable.
(b) Procurement by small purchase

procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services. supplies, or other property
that do not cost more than the Sim-
pl1f1edAcquisit10n Threshold. If small
purchase procedures are used. price or
rate quotations must be obtained from
an adequate number of qualified
sources.
(c) Procurement by sealed bids (for-

mal advertising). Bids are publicly so-
ltcited and a firm fixed price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid. con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method Is the preferred method for

§2oo.320

procuring construction. if the condi-
tions in pa.ragra.ph (c)(I) of this section
apply.
(1) In order for sealed bidding to be

feasible, the following conditions
should be present:
(1) A complete. adequate, and real-

istic specifioation or purchase descrip-
tion is available;
(ii) Two or more responsible bidders

are willing and able to compete effec-
tively ror the businese, and
(11i)The procurement lends itself to a

firm fixed price contract and the selec-
tion or the successful bidder can be
made principally on the ba.sis of price.
(2) If sealed bids are used. the fol-

lowing requirements apply:
(1) Bids must be solicited from an

adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids. for state. local, and tribal
governments. the invitation for bids
must be publlcally advertised;
(it) The invitation for bids, which

w1ll include any specif1oat1onsand per-
tinent attachments. must define the
items or services in order for the bidder
to properly respond;
(i11)All bids will be opened at the

time and place prescribed in the invita-
tion for bids, and for local and tribal
governments. the bids must be opened
publicly;
(iv) A firm 1hed price oontract award

will be made in writing to the lowest
responsive and responsible bidder.
Where specif1ed in bidding' documents,
factors such aa discounts. transpor-
tation cost. and life cycle oosts must
be cons1dered in determining which bid
is lowest. Payment discounts will only
be used to determine the low bid when
prior experience Indrcates that such
discounts are usually taken advanta.ge
of; and
(v) Any or all bids may be rejected if

there is a.sound documented reason.
(d) Procurement by competitive pro-

posals. The technique of competitive
proposals Is normally conducted with
more than one source submitting an
offer, and either a fixed price or cost-
reimbursement type contract Is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

121

ATTACHMENT .-..J2_ ..__.__.
PAGE __':!.?'_._ .. OF ••~~~ •.. PAGES



§2oo.321

(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be considered to tbe
maximum extent practical;
(2) Proposals must be soliCited from

an adequate number of qualified
sources;

(8) The non-Federal entity must have
a written metbod for conducting tech-
nical evaluations of the proposa.lBre-
ceived and for selecting recipient:l:l;
(4) Contracts must be awarded to tbe

responsible firm whose proposa.l is
most advantageous to the program.
wltb price and other factors consid-
ered; and
(5) The non-Federal entity may use

competitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (AlE) profes-
sional services whereby competitors'
qualifications are evaluated and the
most qualified compet1tor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
wbere price is not used as a selection
factor. can only be used in procure-
ment of AlE professional services. It
cannot be used to purchase other types
of services though AlE firms are a po-
tential source to perform the proposed
effort.
(e) [Reserved]
(f) Procurement by noncompetitive

proposals. Procurement by non-
competitive proposals is procurement
through solicitation of a proposal from
only one source and may be used only
when one or more of the following ctr-
cumstancee apply:
(1) The item is available only from a

single source;
(2) The public exigency or emergency

for the requtrement will not permit a
delay resulting from competitive solic-
itation;
(8) The Federal a.warding agency or

pass-through entity expressly author-
izes noncompetitive proposals in re-
sponse to a written request from the
non-Federal entity; or
(4) After solicitation of a number of

sources, competition is determined in-
adequate.
[78 FR 78608,Dec. 26. 2018. as amended at 79
FR 75885. Dec. 19.2014]

2 CFR Ch. II (1-1-15 Edition)

§200.321 ContractiDg' with lIDlall and
minority bulrineues, women's butli·
nNB enterpria •• and labor Burplus
area firms.

(a) The non-Federal entity must take
all necessary affirmative stePEl to aa-
sure that minority bustneesee, women's
businese enterprises, and labor surplus
area firms are used wben possible.
(b) Affirmative steps must include:
(1) Pla.cing qualified small and mi-

nority businesses and women's business
enterprises on solicitation lists;

(2) Assuring that small and minority
businesses, and women's business en-
terprises are solicited wbenever they
are potential sources;

(8) Dividing total requirements, when
economically feasible, into smaller
tasks or quantities to permit max-
imum partiCipation by small and mi-
nority bustnesses, and women's busi-
ness enterprises;
(4) Establishing delivery schedules,

wbere the requirement permits, which
encourage partiCipation by small and
minority bustnesses, and women's busi-
ness enterprises;
(5) Using the services and Assistance,

as appropriate. of such organizations as
the Small Business Administration and
the Minority Businese Development
Agency of the Department of Com-
merce; and

(6) Requiring the prime contractor, if
subcontraot:l:lare to be let, to take the
a.ffinnative steps listed in paragraphs
(1) through (5) of this section.

§200.822 Procurement of recovered
materials.

A non-Federal entity that is a state
agenoy or agency of a political subdivi-
sion of a state and its contractors must
comply with section 6002of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and ReCOVery
Act. The requirements of Seotion 6002
incl ude procuring only items des-
Ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
CFR part 247 that oontain the highest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satisfactory level of competition,
where the purchase price of the item
exceeds $10,000 or the value of the
Quantity acquired during the preceding
fiscal year exceeded $10,000;procuring
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solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recovered materials
identified in the EPA guidel1nes.
['18 FR 78608, Dec. 26, 2013, as amended at 79
FR 7&885, Dec. 19, 2014]

§200.323 Contract coat and price.
(a) The non-Federal entity must per-

form a cost or price analysis in connec-
tion with every procurement aotion in
excess of the Simpl1fied Acquisition
Threshold including contract modifica-
tions. The method and degree of anal-
ysis is dependent on the fa.cts sur-
rounding the particular procurement
situation, but as II. starting point, the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.
(b) The non-Federal entity must ne-

gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
oases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor's investment,
the amount of subcontncting, the
quality of iUi record of past perform-
ance, and industry profit rates in the
surrounding geographical area for
similar work.
(0) Costs or prices based on estimated

costs for contracts under the Federal
award are allowable only to the extent
that costs incurred or C08t estdmates
included in negotiated prices would be
allowable for the non-Fedenl entity
under Subpart E--Cost Principles of
this part. The non-Federal entity may
reference iUi own cost principles that
comply with the Federal cost prin-
ciples.
(d) The cost plus a percentage of cost

and percentage of construction cost
methods of contra.cttng must not be
used.

§ 200.324 Federal awlll'CiiDfl'agency or
pan-through entity reVIew,

(a) The non-Federal entity must
make available, upon request of the
Federal awardlng agency or pass-
through entity, technical specifica-

§200.324

tions on proposed procurements where
the Federal awarding agency or pass-
through entity beHeves such review is
needed to ensure that the item or serv-
ice specified is the one being proposed
for acquisition. This review generally
will take place prior to the time the
specification is incorporated into a so-
licitation document. However, if the
non-Federal entity desires to have the
review accomplished a.fter a solicita-
tion has been developed, the Federal
awarding agency or pass-through enti-
ty may still review the specifications,
with such review usually limited to the
technical aspects of the proposed pur-
chase.
(b) The non-Federal entity must

make avallable upon request, for the
Fedenl awarding agency or pass-
through entity pre-procurement re-
view, procurement documents, such as
requests for proposals or invitations
for bids, or independent cost estimates,
when:

(1) The non-Federal entity's procure-
ment procedures or operation fails to
comply with the procurement stand-
ards in this part;
(2) The procurement is expected to

exceed the 81mpl1fied Acquisition
Threshold and is to be awarded without
competition or only one bid or offer Is
received in response to a solfcrtatfon:
(3) The procurement, whioh is ex-

pected to exceed the Simplified Acqui-
sition Thre8hold, specifies a "brand
name" product;
(4) The proposed contract Is more

than the Simplified Acquisition
Threshold and is to be awarded to
other than the apparent low bidder
under a sealed bid procurement; or
(5) A proposed contract modification

changes the scope of a contract or in-
creases the contract amount by more
than the Simplified Acquisition
Threshold.
(c) The non-Federal entity is exempt

from the pre-procurement review in
paragraph (b) of this section if the Fed-
eral awarding agency or pass-through
entity determines that iUi procurement
systems comply with the standards of
this part.
(1) The non-Federal entity may re-

quest that its procurement system be
reviewed by the Federal awarding
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agency or pass-through entity to deter-
mine whether its system meets these
standards in order for its system to be
certified. Generally, these reviews
must occur wbere there is continuous
high-dollar funding, and third party
contracts are awarded on a regular
basis;

(2) The non-Federal entity may self-
certify its procurement system. Such
seli-certification must not limit the
Federal awarding agency's right to sur-
vey the system. Under a self-certifi-
cation procedure, the Federal awarding
agency IDl!.yrely on written aaaurances
from the non-Federal entity that it is
complying with these standards. The
non-Federal entity must cite specWc
policies, procedures, regulatiOns, or
standards as being in compliance with
these requirements and have its system
available for review. .

§200.325 Bonding requirements.
For construction or facility improve-

ment contracts or subcontracta exceed-
ing the Simplified Acquisition Thresh-
old, the Federal awarding agency or
pass-through entity may a.ccept the
bonding policy and requirements of the
non-Federal entity provided that the
Federal awarding agency or pass-
through entity has made a determina-
tion that the Federal interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements must be as follows:

(a) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The "bid guarantee" must con-
sist of a f1rm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder will.
upon acceptance of the bid, execute
such contractual documents as may be
required within the time spec1f1ed.

(b) A performance bond on the pm of
the contractor for 100 percent of the
contract price. A "performance bond"
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.

(c) A pa.yment bond on the part of the
contractor for 100percent of the con-
tract price. A "payment bond" is one
executed in connection with a contraot
to assure payment as required by law

2 CFRCh. n (1-1-15 EdRlon)

of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in tbe contract.

§200.836 CoDtract provillioDli.
The non-Federal entity's contracts

must contain the applicable provisions
described in Appendix II to Part 200-
Contract Provisions for non-Federal
Entity Contracts Under Federal
Awards.

PBRFORHANOE AND FINANCIAL
MONITORING AND REPORTING

t 200.327 FinaDcial reportiDg.
Unle85 otherwise approved by OMB,

the Federal awarding agency may so-
licit only the standard, OMB-approved
governmentwide data elements for col-
lection of financial information (at
time of publication the Federal Finan-
cial Report or such future oollections
as may be approved by OMBand listed
on the OYB Web site). This informa-
tion must be collected with the fre-
quency required by the terms and con-
ditions of the Federal award, but no
less frequently than annually nor more
frequently than quarterly except in un-
usual circumstanoes, for example
where more frequent reporting is nec-
e8B8.l"Yfor the effective monitoring of
the Federal award or oould signifi-
cantly affeot program outcomes, and
preferably in coordination with per-
formance reporting.

200.828 MoDitoriD, BDd reporting pro-
gram performance.

(a) Monttoring by the non-Federal enti-
ty. The non-Federal entity is respon-
sible for oversigbf of the operations of
the Federal award Bupportedactivities.
The non-Federal entity must monitor
its activities under Federal awards to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectations are being achieved. Moni-
toring by the non-Federal entity must
cover each program, function or activ-
ity. See also §2OO.331 Requirements for
pass-through entities.

(b) Non-construction performance re-
pOTU. The Federal awarding agency
must use standard, OMB-approveddata
elements for collection of performance
information (including performance
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progress reports, Research Perform-
ance Progress Report, or such future
collections as may be approved by OMB
and l1sted on the OMB Web site).

(1) The non-Federal entity must sub-
mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and productivity. Intervals must
be no less frequent than annually nor
more frequent than quarterly except in
unusual circumstances, for example
where more frequent reporting is nee-
eS88.!j' for the effective monitoring of
the Federal award or could Bignifi-
ca.ntly a.tIect program outcomes. An-
nual reports must be due 90 calendar
days a!ter the reporting period; quar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federa.l
awarding agenoy or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performance
report will be due 90 calendar days
after the period of performance end
date. If a justif1ed request is submitted
by a non-Federal entity, the Federal
agency may extend the due date for
any performance report.

(2) The Don-Federal entity must sub-
mit performance reporta using OMB-
approved governmentwide standard in-
formation colteotdona when providing
performance information. As appro-
pria.te in accordance with above men-
tioned information collections, these
reports will contain, for each Federal
award, brief information on the fol-
lowing unless other collections are ap-
proved by OMB:

(i) A comparison of actual accom-
plishments to the objectives of the
Federal award established for the pe-
riod. Where the accomplishments of
the Federal awa.rd can be quantified, a
computation of the cost (for example,
related to units of accomplishment)
may be required if that information
will be useful. Where performance
trend data and analysis would be in-
formative to the Federal awarding
agency program, the Federal awarding
agency should include this as a per-
formance reporting requirement.

(ii) The reasons why established
goals were not met, if appropriate.

§2oo.329

(iii) Additiona.l pertinent information
including, when a.ppropriate, analysis
and explanation of cost overruns or
high unit costs.

(c) Construction performance reports.
For the most part, onsite technical in-
spections and certified percentage of
completion data are relied on heavily
by Federal awarding agencies and pass-
through entities to monitor progress
under Federal awards and subawards
for construction. The Federal awarding
a.gency may require additional per-
formance reports only when considered
necessary.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates tha.t have sig-
nificant impact upon the supported ac-
tivity. In such cases, the non-Federal
entity must inform the Federal a.ward-
ing agency or pass-through entity as
soon as the following types of condi-
tione become known:

(1) Problems, dela.ys, or adverse con-
ditions which will ma.terlally Impatr
the ability to meet the objective of the
Federal a.ward. This disclosure must in-
clude a. statement of the a.ction taken,
or contemplated, and any assistance
needed to reeolve the situation.

(2) Favora.ble developments which en-
able meeting time schedules and objec-
tives sooner or at less oost than anttot-
pated or producing more or different
benefici •.l results than originally
planned.

(e) The Federal awarding agency may
make site visits as warranted by pro-
gram needs.

(f) The Federal awa.rding agency may
waive any performance report required
by this part if not needed.

§200.829 Reponing on real property.
The Federal awarding agency or pass-

through entity must require a.non-Fed-
eral entity to submit reports at least
annually on the status of real property
in which the Federal Government re-
tains an interest, unless the Federal in-
terest in the real property extends 15
years or longer. In those instances
where the Federal interest a.ttached is
for a period of 15 years or more, the
Federal awarding agency or pass-
through entity. at its option, ma.y re-
quire the non-Federal entity to report
at various multi-year frequencies (e.g.,
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every two years or every three years,
not to exceed a five-year reporting pe-
riod; or a. Federal awarding agency or
pass-through entity may require an-
nual reporting for the first three years
of a Federal award a.nd therelLfter re-
quire reporting every five years).

SUllRECIPIENT MONITORING AND
MANAGKMENT

f 200.330 SubreclpieDt and contractor
determlnatioD8.

The non-Federal entity may concur-
rently receive Federal awards as B re-
Cipient, a subrecipient, and a con-
tractor, depending on the substance of
its agreements with Federal awarding
agencies and pass-through entities.
Therefore, a. pass-through entity must
make case-by-caee determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
funds in the role of a subreclplent or a
contractor. The Federal awarding
agency ma.y supply and require recipi-
ents to comply with additional guid-
ance to support these determinations
provided such guidance does not con-
flict with this section.
(a) Subreci"tenu. A subaward Is for

the purpose of carrying out a portion of
a. Federal a.ward and creates a Federal
assista.nce relatiOnship with the BUb-
recipient. See 1200.92 Subaward. Char-
acteristics wbicb support the classi-
fication of the non-Federal entity as a.
subrec1plent include when the non-Fed-
eral entity:
(1) Determines who is eligible to re-

ceive what Federa.l assistance;
(2) Has Its performa.nce measured in

relation to whether objectives of a Fed-
eral program were met;
(3) Has responsib1l1ty for pro-

grammatdc decision ma.k1ng;
(4)Is responsible for adherence to ap-

plicable Federal program requirements
specified in the Federal a.ward;a.nd
(5)In accordance with its agreement,

uses the Federal.funds to carry out a
program for a public purpose specified
in a.uthorizing statute. as opposed to
providing goods or services for the ben-
efit of the pa.8S-throughentity.
(b) Contractors. A contract is for the

purpose of obtaining goods and services
for the non-Federa.l entity's own use

2 CFRCh. II (1-1-15 Edition)

and creates a procurement relatiOnship
with the contractor. See 1200.22 Con-
tract. Characteristics Indicative of a
procurement relationship between the
non-Federal entity and a. contractor
are when the non-Federal entity re-
ceiving the Federal funds:
(1) Provides the goods a.nd services

within normal business operations;
(2) Provides similar goods or services

to many different purchasers;
(3) Normally operates in a competi-

tive environment;
(4) Provides goods or services that

are ancil12.ry to the operation of the
Federal program; and
(5) Is not subject to compliance re-

quirements of the Federal program as a
result of the agreement, though s1milar
requirements ma.y a.pply for other rea-
sons.
(c) UJe of judgment in making deter-

mination. In determining whether an
agreement between a pass-through en-
tity and a.nother non-Federal entity
casts the latter as a subrectptent or a
contractor, the substance of the rela-
tionship is more lmporta.nt tha.n the
form of the agreement. All of the char-
acteristics listed above may not be
present in all cases, and the pass-
through entity must use judgment in
cla.ssifylng each agreement as a
subaward or a procurement contract.

§200.831 Requirements for paBfl-
through entitles.

All pus-through entities must:
(a) Ensure that every subaward Is

clearly identified to the subrecipient as
a suba.ward and includes the following
information a.t the time of the
subaward and if any of these data ele-
ments change, Include the cha.nges in
subsequent subaward modification.
When some of this information is not
availa.ble, the pa.ss-through entity
must provide the best information
ava11a.bleto describe the Federal award
a.nd subaward. Required information
includes:
(1)Federal Award Identification.
(i) Subrecipient name (which must

match the name associated with its
unique entity identifier);
(11) Subreclplent's unique entity

identifier;
(iii) Federal Award Identification

Number (FAIN);
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(iv) Federal Award Date (see 1200.89
Federal award date);
(v) Subaward Period of Performance

Start and End Date;
(vi) Amount of Federal Funds Obli-

gated by this action;
(v11)Total Amount of Federal Funds

Obligated to the subreoipient;
(rul) Total Amount of the Federal

Award;
(ix) Federal award project descrip-

tion, as required to be responsive to
the Federal Funding Accountab1l1ty
and Transparency Act (FFATA);
(x)Name of Federai awarding agency,

pass-through entity, and contact infor-
mation for awarding orncial,
(xi) CFDA Number and Name; the

pasa-through entity must identify the
dollar amount made available under
each Federal award and the CFDA
number at time of disbursement;
(xii) Identification of whether the

award is R&D;and
(xtll) Indirect cost rate for the Fed-

eral award (Including if the de minimis
rate is charged per §200.414Indirect
(F&A)costs).
(2) .All reqUirements imposed by the

pass-through entity on the sub-
recipient BO that the Federal award is
used in accordance with Federal stat-
utes, regulatiOns and the terms and
conditions of the Federal award.
(8)Any additional requirements that

the pus-through entity imposes on the
subrecipient in order for the pass-
through entity to meet its own respon-
sibility to the Federal awarding agency
including identification of any required
11na.ncialand performance reports;
(4) An approved federally recognized

indirect cost rate negotiated between
the subrecipient and the Federal Gov-
ernment or, if no such rate exists, ei-
ther a rate negotiated between the
pass-through entity and the sub-
recipient (In compliance with this
part), or a de minimis Indirect cost
rate as defined in §200.414 Indirect
(F&A)costs, paragraph (0 of this part.
(5) A requirement that the sub-

recipient permit the pass-through enti-
ty and auditors to have access to the
subrecipienr'a records and financial
statements as necessary for the pass-
through entity to meet the require-
ments of this part; and

§200.331

(6) Appropriate terms and conditions
concerning closeout of the subaward.
(b) Evaluate each subreciplent's risk

of noncompliance with Federal stat-
utes, regulations, and the terms and
conditions or the subaward for purposes
of determining the appropriate sub-
recipient monttortne described In para-
graphs (d) and (e) of this section, which
may include consideration of such fac-
tors as:

(1) The subreclpient's prior experi-
ence with the same or similar sub-
awa.rds;
(2) The results of previous audits In-

cluding whether or not the Bub-
recipient receives a Single Audit in ac-
cordance with Subpart F-Audit Re-
quirements of this part, and the extent
to which the same or similar subaward
has been audited as a major program;
(8) Whether the subreciptent has new

personnel or new or substantially
changed systems; and
(4) The extent and results of Federal

awarding agency monitoring (e.g., if
the subrectprent also receives Federal
awards directly from a Federal award-
ing agency).
(c) Consider imposing specific

subaward conditions upon a. sub-
recipient 11&ppropriate as described in
§200.207Spec111cconditions.
(d) Monitor the activitIes of the sub-

recipient as necessary to ensure that
the subaward is used for authorized
purposes, in compliance with Federal
statutes, regulations, and the terms
and conditions of the suba.ward; and
that subaward performance goals are
acbieved. Pass-through entity moni-
toring of the eubrectpient must In-
olude:
(1) Reviewing f"lnancial and perform-

ance reports required by the pass-
through entity.
(2) Following-up and ensuring that

the subreclplent takes timely and ap-
propriate aetfon on all deficiencies per-
taining to the Federal award provided
to the subreclpientIrom the pass-
through entity detected through au-
dits, on-site reviews, and other means.
(3) Issuing a management decision for

audit findings pertaining to the Fed-
eral award provided to the subrecipient
from the pass-through entity as re-
quired by §200.621Management deci-
sion.
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(e) Depending upon the pass-through
entity's assessment of risk posed by
the subrecipient (as described in para-
graph (b) of this section), the following
monitoring tools may be useful for the
pass-through entity to ensure proper
accountability and compliance with
program requirements and achieve-
ment of performance goals:
(1) Providing subrecip1ents with

training and technical assistanoe on
program-related matters; and
(2) Performing on-site reviews of the

subrecipient's program operations;
(3) Arranging for agreed-upon-proce-

dures engagements a.s described in
§200.425 Audit services.
(0 Verify that every subrecipient Is

audited as required by Subpart F-
Audit Requirements of this part when
it is expected that the subreoipient's
Federal awards expended during the re-
spective fiscal year equaled or exoeeded
the threshold set forth in 1200.501 Audit
requirements.
(g) Consider whether the results of

the subreotprent'a audits, on-site re-
views, or other monitoring indicate
conditions that necessitate adjust-
ments to the pass-through entity's own
records.
(h) Consider tak1D.genforcement ac-

tion against noncompliant subrectpi-
ants as described in §200.SSS Remedies
for noncompliance of this part and in
program regulations.
[78 FR 78608. Dec. 26. 2018. as amenileil at '19
FR '15885. Dec. 19, 2014]

§200.332 Fixed amount 8ubawardtl.
With prior written approval from the

Federal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Slm·
plified Acqutsttton Threshold, provided
that the subawards meet the require-
ments for fixed amount awards in
§200.201 Use of grant agreements (in-
oluding fixed amount awards), coopera-
tive agreements, and contracts.

RECORD RETENTION AND ACCESS

§200.333 Retention reqWreJlUlnts for
records.

Finanoial recorda, supporting docu-
ments, statistioal records, and all
other non-Federal entity records perti-
nent to a Federal award must be re-

2 CFRen, II (1-1-15 EdItIon)

tained for a period of three years from
the date of submission of the final ex-
penditure report or, for Federal awards
that are renewed quarterly or annu-
ally, from the date of the submission of
the quarterly or annual financial re-
port, respectively, as reported to the
Federal awarding agency or pass-
through entity in the case of a sub-
recipient. Federal awarding agenoies
and paBS-throughentities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
The only exceptions are the following:
(a) If a.ny litigation. claim, or audit

ie etarted before the expiration of the
3-year period, the records must be re-
tained until all litigation, claims, or
audit findings involving the recorde
have been resolved and final action
taken.
(b) When the non-Federal entity is

notified in writing by the Federal
awarding agency. cognizant agency for
audit. oversight agency for audit. cog-
nizant agency for indirect costs, or
pass-through entity to extend the re-
tention period.
(c) Records for real property and

equipment acquired with Federal funds
muet be retained for a years after final
disposition.
(d)When records are transferred to or

main ta~ned by the Federal awarding
agency or pa.ss-through entity, the S-
year retention requirement is not ap-
plicable to the non-Federal entity.
(e) Records for program income

transactions after the period of per-
formanoe. In some cases recipients
must report program income after the
period of performance. Where there is
such a requirement, the retention pee
riod for the records pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty'S fiscal year in which the program
income ie earned.
(f) Indirect cost rate proposals and

cost allocations plans. This paragraph
a.pplies to the following types of docu-
ments and their supporting records: in-
direct cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
u.sage chargeback rates or composite
fringe benefit rates).
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(1) If submitted fOT negotiation. If the
proposal, plan, or other computa.tion is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the basis for negotia-
tion of the rate, then the S-year reten-
tion period for its supporting records
starts from the date of such submts-
Bion.

(2) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion 1snot required to be submitted to
the Federal Government (or to the
pass-through entity) for negotiation
purposes, then the S-year retention pe-
riod for the proposal, plan, or computa-
tion and its supporting records starts
from the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

§200.334 Requests for transfer of
records.

The Federal awarding agency must
request transfer of certain records to
its custody from the non-Federal enti-
ty when it determines that the records
poseese long-term retention value.
However, in order to avoid dupl1cate
recordkeeping, the Federal awarding
agency may make a.rrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

1200.335 Methods for collection, trans·
mIallOD aDd dorage of infOJ'llUltiOD.

In accordance with the May 2018 Ex-
ecutive Order on Making Open and Ma·
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non-Federal
entity Bhould, whenever practicable,
collect, transmit, and store Federal
award-related information in open &lid
machine readable formats rather than
in closed formats or on paper. The Fed-
eral awarding agency or pa.88-through
entity must always provide or accept
paper versions of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper COl>-
tes are submitted, the Federal award-
ing agency or pass-through entity must
not require more tb&ll an original and
two copies. When original records are
electronic and cannot be altered. there
is no need to create and retain paper

§2OO.337

copies. When original records are
paper, electronic versions may be sub-
stituted through the use of duplication
or other forms of electronic media pro-
vided that they are subject to periodic
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable.

t 200.836 Accetl8 to record..
(a) Records of non-Federal entities.

The Federal awarding agency, Inspec-
tors General, the COmptroller General
of the United States, and the pass-
through entity, or any of their author-
ized representatives, must have· the
right of access to &lIydocuments, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
such documents.
(b) Only under extraordinary and

rare circumstances would such access
include review of the true name of vic-
tims of a crime. Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neces-
sitate access to this information. When
access to the true name of victims of a
crime 1snecessary, appropriate steps to
protect this sensitive information must
be taken by both the non-Federal enti-
ty &lid the Federal awa.rd1ng agency.
AIly such access, other than under a
court order or subpoena pursuant to a
bona fide confidential investlga.tion,
must be approved by the head of the
Federal awarding agency or delegate.
(c) Expiration of right of access. The

rights of access in this section are not
limited to the required retention pe-
riod but last as long as the records are
retained. Federal awarding agencies
and pass-through entities must not im-
pose any other access requirements
upon non-Federal entities.

§200.337 Restrictions on public access
to recorda.

No Federal awarding agency may
place restrictions on the non-Federal
entity that limit public access to the
records of the non-Federal entity perti-
nent to a Federal award, except for
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§2OO.338
protected personally identlftable 1nfor-
matdon (PIT) or when the Federal
awarding agency can demonstrate that
suoh reoords will be kept confidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) or con-
trolled unclassified information pursu-
ant to Executive Order 13656 if the
recorda had belonged to the Federal
awarding agency. The Freedom of In-
formation Aot (5 U.S.C. 552) (FOIA)
does not apply to those reoorde that re-
main under a.non-Federa.l entity's con-
trol except as required under §200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit public access to their
records. The non-Federal entity's
recorda provided to a Federal agency
generally will be subject to FOlA and
applicable exemptions.
['18 FR 78608, DBC. 26, 2018, Il.8 amended at 79
FR 76886,Dec. 19, 2014]

REMEDlES FOR NONCOMPLIANCE

§200.338 Remedies for noncompliance.
If a.non-Federal entity falls to com-

ply with Federal statutes, regulations
or the terms and oonditions of a Fed-
eral award, the Federal awarding agen-
cy or pass-through entity may impose
additional conditions, as described in
1200.207 Specific conditions. If the Fed·
eral awarding agency or pass-through
entity determines that noncompliance
cannot be remedied by Imposing addi-
tional conditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ac-
tions, as appropria.te in the cir-
cumstances:
(a) Temporarily withhold cash pay.

ments pending correction of the defi-
ciency by the non-Federal entity or
more severe enforcement action by the
Federal awarding agency or pass-
through entity.
(b) Disallow (that is, deny both use of

funds and any a.ppl1ca.ble matchtng
credit for) all or part of the cost of the
activity or action not in compliance.
(c) Wholly or partly suspend or ter-

minate the Federal a.wa.rd.
(d) Initiate suspension or debarment

proceedings as authorized under 2 CFR
part 180 and Federal awarding' agency

2 CFR Ch. II (1-1-15 Edition)

regulations (or in the case of a. pass-
through entity, recommend such a.pro-
ceeding be initiated by a Federal
awarding agency).
(e) Wltbhold fUrther Federal awards

for the projeot or program.
(f) Take other remedies that may be

legally ave.1lable.

§200.339 Teraination.
(a) The Federal award may be termi-

nated in whole or in pa.rt as follows:
(1) By the Federal awarding agency

or pass·through entity, if a non-Fed-
eral entity faUs to comply with the
terms and conditions of a Federal
award;
(2) By the Federal awarding agency

or pass-through entity for oauee:
(3) By the Federal awarding agency

or pass-through entity with the con-
Bent of the non-Federal entity, in
which case the two parties must agree
upon the termination conditions, in-
cluding the effective da.te and, in the
case of partial termination, the portion
to be terminated; or
(4) By the non-Federal entity upon

sending to the Federal awarding agen-
cy or pass-tbrougb entity written noti-
fication setting forth the reasons for
suoh termination, the effective date,
and, in the oase of pa.rtial termination,
the portion to be terminated. However,
if the Federal awarding agency or paBS-
through entity determines in the case
of pa.rtial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agency or pass·through entity may ter-
minate the Federal award in itB en-
tlrety.
(b) When a Federal award iB termi-

nated or partially terminated, both the
Federal awarding agency or pass-
through entity and the non-Federal en-
tity remain responstble for compliance
with the requirements in H2OO·343
Closeout and 200.344 Post-closeout ad-
justments and continuing responstbtl-
ities.

~200.340 Notification of terminatiOD
requirement.

(a) The Federal agency or pass-
through entity muat provide to the
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non-Federal entity a notice of termi-
nation.
(b) If the Federal award is terminated

for the non-Federal entity's !allure to
oomply with the Federal statutes, reg-
ulations, or terms and conditions of
the Federal award, the notification
must state that the termina.tion deci-
sion may be cOD8ideredin evaluating
future applicatioD8 received from the
non-Federal entity.
(c) Upon termination of a Federal

a.ward, the Federal a.warding agency
must provide the information required
under FFATA to the Federal Web site
established to fulfill the requirements
of FFATA' and update or notify any
other relevant ll'overnmentwide sys-
tems or entities of any indications of
poor performance as required by 41
U.S.C. 417b and 31 U.S.C. 3321 and im-
plementing guidance at 2 CFR part 77
(forthooming at time of publication).
See also the requirements for Suspen-
sion and Debarment at 2 CFR part 180.

[78 FR 78608,Dec. 26, 2013, a.s amended at 79
FR 75885.Dec. 19. 2014]

t 200.341 OpportmUties kI object, hear-
iDp and appeals.

Upon taking any remedy for non-
compliance, the Federal awarding
agency must provide the non-Federal
entity an opportunity to object and
provide' information and documenta-
tion challenging the suspeD8ion or ter-
mination action, in aooordance with
written processes and procedures pub-
lished by the Federal awarding agency.
The Federal awarding agency or pass-
through entity must comply with any
requirements for hearings, appeals or
other administrat1ve proceedings to
which the non-Federal entity is enti-
tled under any statute or regulation
applicable to the action Involved.
[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 'l5ll85,Dec. 19, 2014]

§200_342 Effects of luspeJUrion and ter-
mination.

Costs to the non-Federal entity re-
sulting Crom obligations incurred by
the non-Federal entity during a sus-
pension or after termination of a Fed-
eral award or subaward are not allow-
able unless the Federal awarding agen-
cy or pass-through entity expressly au-
thorizes them in the notice of suspen-

§200.343

sion or termination or subsequently.
However. costs during suspension or
after termination are allowable if:
(a) The costs result from obligations

which were properly incurred by the
non-Federal entity before the effective
date of suspension or termination. are
not in anticipation of it; and
(b) The coste would be allowable if

the Federal award was not suspended
or expired normally at the end of the
period of performance in which the ter-
mination takes effect.

CLOSEOUT

§200.343 Cloaeout_
The Federal awarding agency or pass-

through entity will close-out the Fed-
eral award when it determines that all
applicable administrative actions and
all required work of the Federal award
have been completed by the non-Fed-
eral entity. This section specifies the
actiOD8 the non-Federal entity and
Federal awarding agency or paSB-
through entity must take to complete
this process at the end of the period of
performance.
(a) The non-Federal entity must sub-

mit, no later than 90 calendar days
after the end date of the period of per-
formance, all financial, performance.
and other reports as required by the
terms and conditacns of the Federal
award. The Federal awarding agency or
pass-through entity may approve ex-
tensfons when requested by the nOD-
Federal entity.
(b) Unless the Federal awarding ageD-

cy or pass-through entity authorizes an
extension. a non-Federal entity must
I1quidate all obligatioD8 incurred under
the Federal award not later than 90
calendar days after the end date of the
period of performance as specified in
the terms and conditions of the Federal
award.
(c) The Federal awarding agency or

pass-through entity must make prompt
payments to the non-Federal entity for
allowable reimbursable costs under the
Federal award being closed out.
(d) The non-Federal entity must

promptly refund any balances of unob-
ligated cash that the Federal awarding
agency or pass-through entity paid in
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a.dvance or paid and that are not au-
thorized to be retained by the non-Fed-
eral entity for use in other projects.
See OMB Circula.r A-129 and see
§200.345Collection of a.mounts due, for
requirements rega.rding unreturned
amounts that become delinquent debts.
(e) Consistent with the terms and

conditions of the Federal award, the
Federal awardiDg agency or pass-
through entity must ma.ke a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The non-Federal entity must ac-
count for any real and personal prop-
erty acquired with Federal funds or re-
ceived from the Federal Government in
accordance with §§200.310 Insurance
coverage through 200.316Property trust
relationship and 200.329Reporting on
real property.
(g) The Federal awarding agency or

pass-through entity should complete
all closeout actions for Federal awards
no later than one year after receipt and
acceptance of all required fina.l reports.
[78 FR 78608. Dec. 26. 2013. as amended at 79
Flt 76886,Dec. 19, 2014)

POST-CLosEOUT ADJUSTMENTS AND
CONTmUING RESPONsmILITIES

§200.344 POBt-cloeeout adiUBtments
and coDtinuing responsibilities.

(a) The closeout or a Federal award
does not a.fJect any of the following:

(1) The right of the Federal awarding
agency or pass-through entity to dis-
aJlow costs and recover funds on the
basis of a later audit or other review.
The Federa.l awarding agency or pass-
through entity must make any cost
disallowance determination and notify
the non-Federal entity within the
record retention period.

(2) The obligation of the non-Federal
entity to return any funds due &II a re-
sult of later refunds. correotions, or
other transactions including final indi-
reot cost rate adjustments.
(3) Audit requirements in Subpa.rt

F-Audit Requirements of this part.
(4) Property management and dis-

position requirements in Subpart D-
Post Federal Award Requirements of
this part, §§200.310Insurance Coverage
through 200.316Property trust relation-
ship.

2 CFR Ch. II 0-1-15 Edition)

(6) Reoords retention as required in
Subpart D-Post Federal Award Re-
quirements of this part, §§200.333Re-
tention requirements for records
through 200.337Restriotions on public
access to records.
(b) After closeout of the Federal

award, a relat10nship crea.ted under the
Federal award may be modified or
ended in whole or in part with the con-
Bent of the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity, provided the rssponsibll-
ities of the non-Federal entity referred
to in paragraph (a) of this section, in-
cluding those for property management
lUl applicable, a.re considered and provi-
sions made for continuing responsibil-
ities of the non-Federal entity. as ap-
propriate.
['18 FR 78608. Dec. 26. 2018, flo8 a.mended at 79
FR 75886, Dec. 19, 2014)

COLLECTION OF AMOUNTS DUE

§200.346 Collection of amouDts due.
(a) Any funds paid to the non-Federal

entity in excess of the a.mount to
which the non-Federal entity is finally
determined to be entitled under the
terms of the Federal award constitute
a debt to the Federal Government. If
not paid within 90 calendar days after
demand, the Federal awarding agency
may reduce the debt by:

'(1) Making an administrative offset
against other requests for reimburse-
ments;
(2) Withholding advance pa.yments

otherwise due to the non-Federal enti-
ty;or
. (3) Other action permitted by Federal
statute.
(b) Except where otherwise provided

by statutes or regulations, the Federal
awarding agenoy will charge interest
on an overdue debt in accordance with
the Federal Claims Collection Stand-
ards (81CFR parts 900through 999).The
date from which interest is computed
is not extended by litigation or the fil-
ing of any form of a.ppeal.
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Subpart E-Cost Principles

GENERAL PROVISIONS

f 200.400 Policy pide.
The applioation of these cost prin-

ciples 1s based on the fUndamental
premises that:
(a) The non-Federal entity is respon-

sIble for the efficient and effectIve ad-
m1n1stration of the Federal award
through the application 01Boundman-
agement practices.
(b) The non-Federal entity a.ssumes

responsibility for administering Fed-
eral funds in a manner consistent with
underlying agreements, program objec-
tives, and the terms and conditions of
the Federal award.
(c) The non-Federal entity, in rec-

ognition of its own unique comb1na.tion
of stafi, facilities, and experience, has
the primary responsibiUty for employ-
ing whatever form of sound orgamza-
tion and management techniques may
be necessary in order to assure proper
and efficient administration of the
Federal award.
(d) The application of these cost prin-

ciples should require no signifioant
changes in the internal accounting
policies and practices of the non-Fed-
eral entity. However, the accounting
practices of the non-Federal ent1ty
must be consistent with these cost
prmciplee and support the accumula-
tion of costs as required by the prin-
ciples, and must provide for adequate
documentation to support costs
charged to the Federal award.
(e) In reviewing, negotiating and ap-

proving cost allocation plans or indi-
rect oost proposals, the cognizant agen-
cy for indirect costs should generally
II.8surethat the non-Federal entity is
applying these cost accounting prin-
ciples on a consistent basis during
their review and negotiation of indirect
cost proposals. Where wide variations
exist in the treatment or a given cost
item by the non-Federal entity, the
reasonableness and equity of such
treatments should be fully considered.
See §200.56Indirect (fac1l1ties& admin-
istrative (F&A» costs.

(!) For non-Federal entities that edu-
cate and engage students in reses.rch,
the dual role of students as both train-
ees and employees (including pre- and

1200.401

post-doctoral stafi) contributing to the
completion of Federal awards for re-
search must be recognized in the appli-
cation of these principles.
(g) The non-Federal ent1ty may not

earn or keep any profit resulting from
Federal financial aasistance, unless ex-
plicitly authorized by the terms and
conditions of the Federal award. See
also §200.307Program income.
['18 FR 78808, Dec.26,2013,IUl amendedat 79
FR '15885. Dec.19,2014]

I ZOOMl Application.
(a) General. These principles must be

used in determining the allowa.ble costs
of work performed by the non-Federal
entity under Federal awards. These
principles also must be used by the
non-Federal entity as a guide in the
pricing of fixed-price contracts and
subcontracts where costs are used in
determining the appropriate price. The
principles do not apply to:
(1) Arrangements under which Fed-

eral financing is in the form of loans,
scholarships, fellowships, traineeships,
or other fixed amounts based on such
items as education allowance or pub-
lished tuition rates and fees.
(2) For IHEs, capitation awards,

which are awards based on case counts
or number of benefioia.r1esaocording to
the terms and conditions of the Federal
award.
(8) Fixed amount awards. See also

Subpart A-Acronyms and Definitions,
§§200.45 Fixed amount awards and
200.201Use of grant agreements (includ-
ing fixed amount awards), cooperative
agreements, and oontracts.
(4) Federal awards to hospitals (see

Appendix IX to Part 200--Hosplta1Cost
Principles).
(5) Other awards under which the

non-Federal entity Is not required to
account to the Federal Government for
actual oosts incurred.
(b) Federal Contract. Where a Federa.l

contract a.warded to a non-Federal en-
tity is subject to the Cost Accounting
Standards (CAB), it incorporates the
applicable CAS clauses, Standards, and
CAS a.dministration requirements per
the 48 CFR Chapter 99 and 48 CFR part
SO(FAR Part 30). CAS appl1es directly
to the CAS-covered contract and the
Cost Accounting Standards at 48 CFR
parts 9904or 9905takes precedence over
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the cost principles in this Subpart E-
Cost Principles of this part with re-
spect to the allocation of costs. When a
contract with a non-FederaJ entity is
subject to full CAS coverage, the 11.1-
lowab1l1ty of certain costs under the
cost prtnclples will be affected by the
allocation provisions of the Cost Ac-
counting Standards (e.g., CAS 414-4B
CFR 9904.414, Cost of Money ae an Ele-
ment of the Cost of Facilities Capital,
and CAS 417-4B CFR 9904.417, Cost of
Money as an Element of the Cost of
Capital Assets Under Construction),
apply rather the allowability provi-
sions of 1200.449 Interest. In oomplying
with tnose requirements, the non-Fed-
eral entity's application of cost a.c-
conntdng practices for estimating, ac-
cumulating, and reporting costs for
other Federal awards and other cost
objectives under the CA8-covered COD-
tract still must be consistent with its
cost accounting practices for the CAS-
covered contracts. In all cases, only
one set of accounting records needs to
be maintained for the allocation of
costs by the non-Federal entlty:

(c) Exemptions. Some nopprofit orga-
nizations, because of their size and na-
ture of operations, can be considered to
be similar to for-profit entitles for pur-
pose of a.ppl1cab1l1tyof cost principles.
Such nonprofit organizations must op-
erate under Federal cost principles ap-
plicable to for-profit entities located at
4B CFR 31.2.A listing of these organiza-
tions is oontained in Appendix VIII to
Part 200-Nonprofit Organizations Ex-
empted From Subpart E-Cost Prin-
ciples of this part. Other organizations,
as approved by the cognizant agency
for indirect costs, may be added from
time to time.

BASIC CONSIDERATIONS

§ 200.402 Composition of costs.
Total cost. The total cost of a Federal

award is the sum of the allowable di-
rect and a.J1ocable indirect costs less
any applicable credits.

§ 200.403 Facton affecting allowability
of costs.

Except where otherwise authorized
by statute. costs must meet the fol-
lowing general criteria in order to be
allowable under Federal awards:

2 CFR Ch. II (1-1-15 Edition)

(a) Be necessary and reasonable for
the performance of the Federal award
and be allocable thereto under these
principles.

(b) Conform to any limitations or ex-
clusions set forth in these prtnciples or
in the Federal award as to types or
amount of cost items.

(c) Be consistent with pol1cies and
procedures tha.t apply uniformly to
both federally-financed and other ac-
tivities of the non-Federal entity.

(d) Be accorded coneil!tent treatment.
A cost may not be a88i.gnedto a Fed-
eral award as a direct cost if any other
cost incurred for the same purpose in
l1ke circumstances bas been allocated
to the Federal award as an indirect
cost.

(e) Be determined in accordance with
generally aocepted accounting prin-
ciples (GAAP), except, for state and
local governments and Indian tribes
only, as otherwise provided for in this
part.

(!) Not be included as a cost or used
to meet cost sharing or matohlDg re-
quirements of any other federally-fi-
nanced program in either the current
or a prior period. See also 1200.806 Cost
sharing or matching paragraph (b).

(g) Be adequately documented. See
also §§200.300Statutory and national
policy requirements through 200.309Pe-
riod of performance of this part.

1200.404 Reuonable co.ta.
A cost is reasonable if, in Its nature

and amount, it does not exceed that
which would be incurred by a prudent
person under the circumstances pre-
valling at the time the decision was
made to incur the cost. The question of
reasonablenese is particularly impor-
tant when the non-Federal entity is
predominantly federally-funded. In de-
termining reasonableness of a given
oost, oonsideration must be given to:

(a) Whether the cost is of a type gen-
erally recognized as ordinary and nec-
essary for the operation of the non-
Federal entity or the proper a.nd effi-
cient performance of the Federal
award.

(b) The restraints or requirements
imposed by such factors as: BOundbusi-
ness practices; arm's-length bar-
gaining; Federal, state, local, tribal,
and other laws and regulations; and
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terms and conditions of the Federal
award.
(c) Market prices for comparable

goods or servtcee Cor the geographic
area.
(d) Whether the individuals con-

cerned acted with prudence in the cir-
cumstanees considering their respon-
sibUitles to the non-Federal entity, its
employees, where applicable its stu-
dents or membership, the public at
large, and the Federal Government.
(e) Whether the non-Federal entity

significantly deviates from its estab-
l1shed practices and pol1cles regardIng
the incurrence of costs, which may
unjuetifiably increase the Federal
award's cost.
[78 FR 78608, Dec. 26. 2013. a6 amended at 79
FR 75885.Dec. 19. 2014]

§200.405 Allocable costs.
(a) A cost Is allocable to a particular

Federal award or other cost objective if
the goods or services involved are
chargeable or a.ssignable to that Fed-
eral award or cost objective In accord-
ance with relative benefits received.
This standard Is met if the cost:
(1) Is incurred specifically for the

Federal award;
(2) Benefits both the Federal award

and other work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reasonable methods; and
(3) Is necessary to the overall oper-

a.tion of the non-Federal entity and is
a.ss1gnablein part to the Federal award
in accordance with the prinCiples in
this subpart.
(b) All activities which benefit from

the non-Federal entity's indirect (F&A)
cost, including unallowable activities
a.nd donated services by the non-Fed-
eraJ entity or third parties, w1llreceive
an appropriate allocation of indirect
costs.
(c) Any cost allocable to a particular

Federal award under the principles pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund deficiencies, to avoid re-
strictions imposed by Federal statutes,
regulations, or terms and conditions of
the Federal awards, or for other rea-
sons. However. this prohibition would
not preclude the non-Federal entity
from shifting costs that are allowable

§200A06

under two or more Federal awards in
accordance with existing Federal stat-
utes, regulations. or the terms and con-
ditions of the Federal awards.
(d) Direct cost allocation principles.

If a cost benefits two or more projects
or activities in proportions that can be
determined without undue effort or
cost, the cost must be allocated to the
projects based on the proportional ben-
ent. If a cost benefits two or more
projects or activities in proportions
that cannot be determined because of
the interrelationship of the work in-
volved, then. notwithstanding para-
graph (c) of this section. the costs may
be allocated or transferred to bene-
fitted projects on any reasonable docu-
mented basis. Where the purchase of
equtpment or other capital asset 1s spe-
cifically authorized under a Federal
awa.rd, the costs are assignable to the
Federal award regardless of the use
that may be made of the equipment or
other capital a.sset involved when no
longer needed for the purpose for which
1t was originally required. See also
§§200.310Insurance coverage through
200.316Property trust relationship and
200.489Equipment and other capital ex-
penditures.
(e) If the contract is subject to CAS.

costs must be allocated to the contract
pursua.nt to the Cost Accounting
Standards. To the extent that CAS is
applicable. the allocation of costs in
accordance with CAS takes precedence
over the allocation provisions in this
part.
[78 FR 78608. Dec. 26. 2013, lUI amended At 79
FR 76886.Dec. 19, 2014]

t 200.406 Applicable credits.
(a) Applicable credits refer to those

receipts or reductlon-of-expenditure-
type transactions that offset or reduce
expense items allocable to the Federal
award as direct or indirect (F&A)coste.
Examples of such transactions are: pur-
chase discounts, rebates or allowances.
recoveries or indemnities on losses. in-
surance refunds or rebates, and adjust-
ments of overpayments or erroneous
charges. To the extent that such cred-
its accruing to or received by the non-
Federal entIty relate to allowable
costs, they must be credited to the
Federal award either as a cost reduc-
tion or cash refund. as appropriate.
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(b) In some Instances, the amounts
received from the Federal Government
to finance activities or service oper-
ations of the non-Federal entity should
be treated as applicable credits. Spa-
c1f1cs.lly, the concept of netting such
credit items (including any amounts
used to meet oost sharing or matching
requirements) must be recognized in
determining the rates or amounts to be
charged to the Federal award. (See
§1200.486Depreciation and 200.468Spe-
cialized service facilities, for areas of
potential appl1cation in the matter of
Federal financing of activities.)
['/8 FR '/8606, Dec. 26, 2013. as amended At 79
FR 75885.Dec. 19. 2OH]

§200.407 Prior written approval (prior
approval).

Under any given Federal award. the
reasonableness and allocab1l1ty of cer-
tain items of costs may be difficult to
determine. In order to avoid subse-
quent disallowance or dispute based on
unreasonableness or nonallocabtlttz,
the non-Federal eJ1tity may seek the
prior written approval of the cognizant
agency for indirect costs or the Federal
awarding agency in advance of the in-
currence of special or unusual costs.
Prior written approval should include
the timeframe or scope of the agree-
ment. The absence of prior written ap-
proval on any element of cost will not.
in itself, affect the rell.Sonableness or
allocability of that element, unless
prior approva.l is specifically required
for allowab1l1ty as described under cer-
tain circumstances in the following
sections of this part:
(a) §200.201Use of grant agreements

(including fixed amount awards), coop-
erative agreements, and contracts,
pa.rs.graph (bX5);
(b) 1200.306Cost sharing or matching;
(c) §200.307Program income;
(d) 1200.808Revis10n of budget and

program plans;
(e) 5200.311Real property;
(0 1200.818Equipment;
(g) 1200.382Fixed amount subawards;
(h) §200.413Direct costs. paragraph

(c);
(1) §200.430 Compensation-personal

serv1ces. paragraph (h);
(j) 5200.43]Compensation-fringe ben-

efits;
(k) §200.4S8Entertainment costs;

2 CFRCh. II (1-1-15 Edtlon)

(1)1200.489Equipment and other cap-
ital expendrtures:
(m) 1200.440Exchange rates;
(n) 1200.441Fines, penalties, damages

and other settlements;
(0) §200.442Fund ra.1sing and invest-

ment management costs;
(P) §2OO.446Goods or services for per-

sonal use;
(q) §200.447 Insurance and indem-

nification;
(r) 1200.454 Memberships, subscrip-

tions, and profeB8ional activity costs,
paragraph (c);

(s) 1200.455Organization costs;
(t) 1200.456PartiCipant support costs;
(u) 1200.458Pre-award costs;
(v) 1200.462Rearrangement and re-

conversion costs;
(w) §200.467Selling and marketing

costs;
(x) §200.470Taxes (including Value

Added Tax); and
(y) 5200.474Travel costs.

[78 FR 78608. Dec. 26. 2013, as amended at 79
FR 75885,Dec. 19, 2014]

§200.408 Ltmitation on allowauee of
coats.

Tbe Federal award may be subject to
statutory requirements tbat limit tbe
allowab1l1ty of costs. When the max-
imum amount a.llowable under a lhni-
tation is less than the total amount de-
termined in accordance with the prin-
ciples in this pa,rt, the amount not re-
coverable under the Federal award may
not be charged to the Federal award.

1200.409 Special consideratioJUl.
In addition to the basic consider-

ations regarding the allowablllty of
costs highlighted In this subtitle. other
subtitles 1n this part describe special
considerations and requirements appli-
cable to states. local governments, In-
dian tribes, and IBEs. In addition, cer-
tain provtstons among the items of cost
in tbis subpart, are only a.pplicable to
certain types of non-Federa.] entities,
as specified in the following sections:
(a) Direct and Indirect (F&A) Costs

(§§2OO.412 Classification of costs
through 200.415Required certifications)
of this subpart;
(b) Special Considerations for States,

Local Governments and Indian Tribes
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(§§200.416 Cost allocation plans and in-
direct cost proposals and 200.417 Inter-
agency serv1ce)of this subpart; and
(c) Special Considerations for Insti-

tutions of Higher Education (§§200.418
Costl! incurred by states and local gov-
ernments a.nd 200.419 Cost accounting
standards a.nd disclosure statement) of
this subpart.

1200.410 Collection of uoallowable
eoats.

Payments made for costs determined
to be unallowe.ble by either the Federal
awarding agency. cogniza.nt agency for
indirect coste, or pass-through entity.
either as direct or indirect coste, must
be refunded (including interest) to the
Federal Government in a.ocorda.noe
with instructions from the Federal
a.gency that determined the costs are
unallowable unless Federal statute or
regulation directs otherwise. Bee also
Subpart D-Post Federal Award Re-
quirements of this part. §§200.300 Stat-
utory and national policy requirements
through 200.309 Period of performance.

§ 200.411 Ad,junmeDt of previou8ly ne-
,oiiated indirect (F&A)coo rates
conUdniDg unallowable collh.

(a) Negotiated indirect (F&A) cost
rates based on a proposal later found to
have included costs that:
(1) Are unallowable as specified by

Federal statutes, regulations or the
terms and conditions of a Federa.l
award; or
(2) Are unallowable because they are

not allocable to the Federal award(s),
must be adjusted, or a refund must be
made, in accordance with the require-
ments of this section. These adjust-
ments or refunds are designed to cor-
rect the proposals used to establish the
rates and do not constitute a reopening
of the rate negotiation. The adjust-
ments or refunds w1ll be made regard-
leas of the type of rate negotiated (pre-
determined, final. fixed, or provi-
sional).
(b) For rates covering a future fiscal

year of the non-Federal entity, the un-
allowable costs will be removed from
the indirect (F&A) cost pools and the
rates appropriately adjusted.
(c) For rates covering a past period.

the Federal share of the unallowable
costs will be computed for each year

§200.413

involved and a cash refund (including
interest cbargsable in a.ocordance with
applicable regulations) will be made to
the Federal Government. If cash re-
funds are made for past periods covered
by provisional or fixed rates, appro-
priate adjustments will be made when
the rates are finalized to avoid dupli-
cate reoovery of the unallowable costs
by the Federal Government.
(d) For rates covering the current pe-

riod, either a rate adjustment or a. re-
fund, as described in paragraphs (b) and
(c) of this section. must be required by
the cognizant agency for indirect costs.
The choice of method must be at the
discretion of the cogniza.nt agency for
indirect costs. based on its judgment as
to which method would be most prac-
tical.
(e) The amount or proportion of unal-

lowable costs included in each year's
rate will be assumed to be the same as
the a.mount or proportion of unallow-
able costs included in the base year
proposal used to establish the rate.

DIRECT AND INDIRECT (F&A)COSTS

§ 200.412 CJaa.mcatioD of COllis.
There Is no universal rule for

Cla.881fyingcertain costs as either di-
rect or indirect (F&A) under every ac-
counting system. A cost may be direct
with respect to some specific service or
function. but indirect with respect to
the Federal award or other final cost
objective. Therefore. it is essential
that each item of cost incurred for the
same purpose be treated consistently
in like circumstances either as a direct
or an indirect (F&A) cost in order to
a.void possible double-charging of Fed-
eral awards. Guidelines for determining
direct and indirect (F&A)costs charged
to Federal awards are provided in this
subpart.

§200.418 Direct cOlltli.

(a) General. Direct costs are those
costs that can be identified epecifioally
with a particular final cost objective.
such as a Federal award. or other inter-
nally or externally funded activity. or
that can be directly assigned to such
activities relatively easily with a high
degree of accuracy. Costs incurred for
the same purpose in like circumstances
must be treated consistently as either
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direct or indirect (F&tA)costs. See also
§200.405 Allocable costs.
(b) Application to Federal awards.

Identification with the Federal award
rather than the nature of the goods and
services involved is the determining
factor in distinguishing direct from in-
direct (F&A) costs of Federal awards.
Typical costs charged directly to a
Federal award are the compensation of
employees who work on that award,
the1r related f:r1ngebenefit costs, the
costs of materials and other items of
expense incurred for the Federal award.
If directly related to a specific award,
certain costs that otherwise would be
treated as 1ndirect costs may also in-
clude extraordinary utility consump-
tion, the cost of materials supplied
from stock or services rendered by spe-
cialized facilities or other institutional
service operations.
(c) The salaries of administrative and

clerica.l staff should normally be treat-
ed as indirect (F&A) costs. D1rect
charging of these costs may be appro-
priate only if all of the following condi-
tions are met:

(1) Administrative or clerical serv-
ices are integral to a project or activ-
ity;

(2) Individuals involved can be spe-
cifically identified with the project or
activity;

(3) Such costs are explicitly included
in the budget or have the prior written
approval of the Federal awarding agen-
cy;and
(4) The oosts are not also recovered

as indirect costs.
(d) Minor· items. Any d1rect cost of

minor amount may be treated as an in-
direct (F&A) cost for reasons of practi-
cality where such acoounting treat-
ment for that item of cost is consist-
ently applied to aJl Federal and non-
Federal cost objectives.
(e) The costs of certain a.ctivities are

not allowable as charges to Federal
awards. However, even though these
costs are unallowable for purposes of
computing oharges to Federal awards,
they nonetheless must be treated as di-
rect costs for purposes of determining
indireot (F&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity's indirect costs if they
represent activities which:
(1)Include the salaries of personnel,

2 CFRCh. II (1-1-15 EdlHon)

(2)Occupy space, and
(3) Benefit from the non-Federal enti-

ty's indirect (F&A) costs.
(f) For nonprofit organizations, the

costs of activities performed by the
non-Federal entity primarily as a serv-
ice to members, olients, or the general
public when significant and necessary
to the non-Federal entity's mission
must be trea.ted lI.ll direct costs whether
or not allowable, and be allocated an
equitable share of indirect (F&A)costs.
Bome examples of these types of activi-
ties 1nclude:

(1) Maintenance of membership rolls,
subscriptions, publications, and related
functions. See also § 200.454 Member-
ships, subecrtpttons, and professional
activity costa.
(2) Providing servicss and informa-

tion to members, legislative or admin-
istrative bodies, or the public. See also
§§200.454 Memberships, subscriptions,
and professlonaJ activity costs and
200.450 Lobbying.

(3) Promotion, lobbying, and other
forms of public relations. See also
§§200.421 Advertising and public rela-
tions and 200.450 Lobbying.
(4) Conferences except those held to

conduct the generaJ adm1nistratlon of
the non-Federal entity. See also
1200.432 Conferences.

(5) Maintenance, protection, and in-
vestment of special funds not used in
operation of the non-Federal entity.
See also 1200.442 Fund raising and in-
vestment management costs.

(6) Administration of group benefite
on behalf of members or olients, in-
cluding life and hOSPital insurance, an-
nuity or retirement plans, and finan-
cial aid. See also 1200.431 Compensa-
tion-fringe henefits.
['18 FR '18608. Dec.llll,2013, as amendedat 79
FR 76886, Dec. 19, 2014J

§200.414 Indirect (F&A) C08ts_

(a) Facilities and Administration Classi-
fication. For major IHEs and major
nonprofit organizatiOns, indireot (F&A)
costs must be classified within two
broad categories: "Facilities" and
"Administration." "Facilities" is de-
fined as depreciation on buildings.
equipment and capital improvement,
interest on debt associated With cer-
tain buildings, equipment and capital
improvements, and operations and
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maintenance expenses. "AdminIstra-
tion" is defined as general admInistra-
tion and general expenses such a.s the
director's office, accounting, personnel
and all other types of expenditures not
listed spec1fica.llyunder one of the sub-
categories of "Facilities" (including
cross allocations from other pools,
where applicable). For nonprofit orga-
nizations, library expenses are included
in the "Administration" category; for
institutions of higher education, they
are included in the "Fac1l1ties" cat-
egory. Major !BEs are defined aa those
required to use the Standard Format
for Submission as noted in Appendix ill
to Part 200--Indirect (F&A)Coste Iden-
t1fication and ASSignment, and Rate
Determination for Institutions of High-
er Education (IHEs) par&.gr&phC. 11.
Major nonprofit organizations are
those which receive more than $10mil-
lion dolla.rs in direct Federal funding.

(b) Diversity of nonprofit organizations.
Because of the diverse characteristics
and accounting practices of nonprofit
organizations, it is not possible to
specify the types of cost which may be
classified as indirect (F&A) cost in all
situations. Identification with a Fed-
eral award rather than the nature of
the goods and services involved is the
determining factor in distinguishing
direct from indirect (F&A) costs of
Federal awards. However, typical ex-
amples of indirect (F&A)cost for many
nonprofit organizations may Include
depreciation on bulldings and equiJr
ment, the COBtsof operating and main-
taining fac1l1ties, and general adminis-
tration and general expenses, such as
the salaries and expenses of executive
officers, personnel administration, and
accounting.

(c) Federal Agencjl Acceptance of Nego-
tiated Indirect Cost Rates. (See also
1200.806Cost sharing or matching.)

(1) The negotiated rates must be ac-
cepted by all Federal awarding agen-
cies. A Federal awarding agency may
use a rate different from the negotiated
rate for a class of Federal awards or a
single Federal award only when re-
quired by Federal statute or regula-
tion, or when approved by a Federal
awarding agency head or delegate
based on documented justification as
described in paragraph (c)(3) of this
section.

§200A14

(2)The Federal awarding agency head
or delegate must notify OMBof any ap-
proved deviations.

(S) The Federal awarding agency
must implement, and make publicly
available, the policies, procedures and
general decision making criteria that
their programs will follow to seek and
justify deviations from negotiated
rates.

(4) As required under 1200.203Notices
of funding opportunities, the Federal
awarding agency must include in the
notice of funding opportunity the poli-
cies relating to indirect cost rate retm-
bursement, matching, or cost share as
approved under para.gra.ph(e)(1) of this
section. As a.ppropriate, the Federal
agency should incorporate discussion
of these policies into Federal awarding
agency outreach activities with non-
Federal entities prior to the posting of
a notice of funding opportunity.

(d) Pa.ss-through entities are subject
to the requirements in §200.831Re-
quiremente for pass-through entities,
paragraph (a)(4).

(e) Requirements for development
and submission of indirect (F&A) cost
rate proposals and cost allocation
plans are contained in Appendices m-
vn and Appendix IX as follows:

(1)Appendix m to Part 200-Indirect
(F&A)Costs Ident1f1cation and ASSign-
ment, and Rate Determination for In-
stitutions of Higher Education (IllEs);

(2)Appendix IV to Part 200--Indirect
(F&A) Costs Identification and Assign-
ment, and Rate Determination for Non-
proflt Organizations;

(3) Appendix V to Part 200--Statel
Local Governmentwide Oentral Service
Cost Allocation Plans;

(4) Appendix VI to Part 200-Public
Assista.nce Cost Allocation Plans;

(5) Appenlllit VII to Part 200-States
and Local Government and Indian
Tribs Indirect Cost Proposals; and

(6) Appendix IX to Part 200-Hospital
Cost Principles.

(f) In addition to the procedures out-
lined in the appendices in paragraph (e)
of this section, any non-Federal entity
that has never received a negotiated
indirect cost rate, except for those non-
Federal entities described in Appendix
vn to Part 200-States and Local Gov-
ernment and Indian Tribe Indirect Cost
Proposals, paragraph D.I.b, may elect
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to cha.rge a de minimis rate of 10% of
modified total direct costs (MTDC)
which may be used indefinitely.Ju; de-
scribed in §200.403Factors affecting al-
lowability of coste, coste must be con-
Sistently cha.rged as either indirect or
direct oosts, but may not be double
cha.rged or inconSistently charged as
both. If chosen, this methodology once
elected must be used consistently for
all Federal awards until such time as a
non-Federal entity chooses to nego-
tiate for a rate, which the non-Federal
entity may apply to do at any time.
(g) Any non-Federal entity that has a

current federally negotiated indirect
cost rate may apply for a one-time ex-
tension of the rates in that agreement
for a period of up to four years. This
extension will be subject to the review
and approval of the cognizant agency
for indirect costs. If an extension is
granted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
4-year extension, the non-Federal enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extenatons (up to
four years) are permitted if a renegoti-
ation is completed between each exten-
sion request.
[78 FR 78608, Dec. 26. 2013, as amended at 79
FR 7till86, Dec. 19, 2014]

1100.416 Required certifications.
Required cert111cationsinolude:
(a) To assure that expenditures are

proper and in acoordance with the
terms and oonditions of the Federal
award and approved project budgets,
the annual and final fiscal reports or
vouohers requesting payment under the
agreements must include a oertifi-
cation, signed by an official who is au-
thorized to legally bind the non-Fed-
eral entity, which reads as follows: "By
signing this report, I certify to the best
of my knowledge and belief that the re-
port is true, complete, and accurate,
and the expenditures, disbursements
and cash receipts are for the purposes
and objectives set forth in the terms
and conditions of the Federal award. I
am aware that any false, fiotitious, or
fraudulent information, or the omis-
sion of any material fact, may subject
me to criminal, civll or administrative
penalties for fraud, false statements,
false claims or otherwise. (U.S. Code

2 CFRCh. II (1-1-15 Edition)

Title 18, Bection 1001and Title 31. Sec-
tions 3729-3730and 3801-3812)."

(b) Certification of cost a.llocation
plan or indirect (F&A) oost rate pro-
posal. Each cost allocation plan or in-
direct (F&A) cost rate proposal must
comply with the following:

(1)A proposal to establish a cost allo-
cation plan or an indirect (F&A) cost
ra.te, whether submitted to a Federa.l
cognizant agency for indirect costs or
ma.intained on file by the non-Federal
entity,. must be certified by the non-
Federal entity using the Certificate of
Cost Allocation Plan or Certificate of
Indirect Costs as set forth in Appen-
dices m through vn, and Appendix IX.
The certificate must be signed on be-
half of the non-Federal entity by IUl in-
dividual a.t a level no lower tha.n vice
president or chief financial officer of
the non-Federal entity that submits
the proposal.

(2) Unless the non-Federal entity has
elected the option under §200.414Indi-
rect (F&A) costs, paragraph (f), the
Federa.l Government may either dis-
allow all indirect (F&A) costs or uni-
laterally establish such a plan or rate
when the non-Fec1eral entity fails to
submit a. certified proposal for estab-
lishing such a plan or rate in accord-
anoe with the requirements. Such a
plan or rate may be based upon audited
historical data or such other da.ta that
ha.ve been furnished to the cognizant
a.gency for indirect costs and for which
it can be demonstrated that all unal-
lowable costs have been excluded.
When a cost a.llocation plan or indirect
cost rate is unilaterally establIshed by
the 'Federal Government because the
non-Federal entity failed to submit a
cert1f1ed proposal, the plan or rate es-
tablished w1l1be set to ensure that po-
tentially unallowa.ble costs will not be
reimbursed.

(c) certificatiOns by non-profit orga-
nizations as a.ppropriate that they did
not meet the definition of a.major non-
profit organization as defined in
§200.414Indirect (F&A) costs, para-
graph (a).

(d) See also §200.450Lobbying for an-
other required certification.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886. Dec. 19. 2014]
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SPECIAL CONSIDERATIONSFOR STATES.
LocAL GovERNHENTS AND INDIAN
TRIBES

t 200.416 Coat alIocatiOD plana and iD·
cUrect COlItproposals.

(a) For states. local governments and
Indian tribes, certain services, such as
motor pools, oomputer centers. pur-
chasing, accountdng, etc .• are provided
to operating agencies on a centralized
basis. Since Federal awards are per-
formed within the individual operating
&gencies, there needs to be a process
whereby these central service costs can
be identified and a.sslgned to benefitted
activities on a reasonable and con-
sistent basis. The central service cost
allocation plan provides that process.
(b) Individual operat1ng agencies

(governmental department or agency).
normally charge Federal awards for in-
direct costs through an indirect cost
rate. A separate indirect cost rate(s)
proposal for each operating agency is
usually necessa.ry to claim indirect
costs under Federal awards. Indirect
costs include:

(1) The indirect costs originating in
each department or agency of the gov-
ernmental unit carrying out Federal
awards and
(2)The costs of central governmental

services distributed through the oen-
tral service cost allocation plan and
not otherwise treated as direct costs.
(c) The requirements for development

and submission of cost allocation plans
(for central service costs and public as-
sistance programs) and indirect cost
fate proposals are contained in appen-
dices IV. V and VI to this part.

1200.417 InterageDcy aervice.
The cost of services provided by one

&gency to another within the govern-
mental unit may include allowable di-
rect costs of the service plus a pro-
rated share of indirect costs. A stand-
ard indirect cost allowance equal to
ten peroent of the direct saJary and
wage cost of providing the service (ex-
cluding overtime. shift premiums. and
fringe benefits) may be used in lieu of
determining the actual indirect costs
of the service. These services do not in-
clude central1zed services included in
central service cost allocation plans as
described in Appendix V to Part 200-

§2oo.419

State/Local Government and Indian
Tribe-Wide Central Service Cost Allo-
cation Plans.

SPECIAL CONSIDERATIONSFOR
INSTITUTIONSOFHIGHEREDUCATION

t 2000418 Coats incurred by states and
local govermneDta.

Costs incurred or paid by a state or
local government on behalf of its IHEs
for fringe benefit programs. such as
penston costs and FICA and any other
costs specifically incurred on behalf of.
and in direct benefit to, the lHEB. are
allowable costs of such lHEB whether
or not these costs are recorded in the
accounting records of the institutions,
subject to the following:
(a) The costs meet the requirements

of §§200.402 CompOSition of costs
through 200.411 Adjustment of pre-
vioullly negotiated indirect (F&A) cost
rates containing unallowable costs, of
this Bubpa.rt;
(b) The costs are properly supported

by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting principles in th1s part; and
(c) The costs are not otherwise borne

directly or indirectly by the Federal
Government.

§200.419 Cost accounting standanbl
and di8cl05v.re statement.

(a) All mE that receives aggregate
Federal a.wards total1n.g $50million or
more in Federal awards subject to this
part in its most recently completed fis-
cal year must comply with the Cost
Accounting Standards Board's cost ac-
counting standards located at 48 CFR
9905.501,9905.502.9905.505.and 9905.506.
CAS-coversd contracts awarded to the
IREs are subject to the CAS require-
ments at 48CFR 9900through 9999and
4BCFR part 30 (FAR Part SO).
(b) DisclosuTe statement. All IRE that

receives aggregate Federal awards to-
ta.ling $50 million or more subject to
this part during its most recently com-
pleted fiscal year must disclose their
cost accounting practices by filing a
Disclosure Statement (DS-2). which is
reproduced 1n Appendix III to Put
2(J()-Indirect (F&A) Costs Identifica-
tion and Assignment. and Rate Deter-
mination for Institut10ns of Hlgher
Educa.tion (IHEs). With the approval of
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the cognizant agency for indirect costs,
an !HE may meet the D8-2 submission
by submitting the 08-2 for ea.ch busi-
ness unit that received $50 million or
more in Federal awards.
(1) The D8-2 must be submitted 1,0

the cognizant agency for indirect costs
with a copy to the !HE's cognizant
agency Coraudit.
(2) An !HE is responsible for matn-

ta.1nIng an a.ccurate D8-2 and com-
plying with disclosed cost accounting
practices. An !HE must me amend-
ments to the 08-2 to the cognizant
agenoy for indirect 'costs six months in
advance of a disclosed practice be1ng
changed to comply with a new or modi-
fied standard, or when a practice is
changed for other reasons. An !HEmay
proceed with implementing the ohange
only if it has not been notified by the
Federal cognizant agency for indirect
costs that either a longer period will be
needed for review or there are concerns
with the potential change within the
six months period. Amendments of a
08-2 may be submitted at any time.
Resubmission of a complete, updated
08-2 Is discouraged except when there
are extensive changes to disclosed
practices.

(3) Cost and funding adjustments. Cost
adjustments must be made by the cog-
nizant agenoy for indirect costs if an
IRE fails to comply with the oost poli-
cies in this part or CaUsto consistently
follow its eata.blished or disclosed oost
a.ooount1ngpraotrces when estimating,
accumulatdng or reporting the costs of
Federal a.wards, and the aggregate cost
impact on Federal awards 18material.
The cost adjustment must normally be
made on an aggregate basis for all af-
fected Federal awards through an ad-
justment of the mE's future F&Acosts
rates or other means considered appro-
priate by the cognizant agenoy for indi-
rect oosts. Under the terms of CAS cov-
ered contracts, adjustments in the
amount of funding provided may also
be required when the estimated pro-
posal oosts were not determined in ao-
cordance with established cost ac-
counting practices.

(4) Overpayments. Excess amounts
paid in the aggregate by the Federal
Government under Federal awards due
to a nonoompliant cost accounting
practioe used to estima.te, accumulate,

2 CFR en, II (1-1-15 Edition)

or report costs must be credited or re-
funded, as deemed appropriate by the
cognizant agency for iridirect costs. In-
terest applicable to the excess amounts
pa.id in the aggregate during the period
of noncomplianoe must also be deter-
mined and collected in accordance with
applicable Federal agency regulations.

(6) Compliant cost accounting practice
changes. Changes from one compliant
cost accounting practice to another
oompliant practice that are approved
by the COgn1za.ntagency ror indirect
costs may require cost adjustments if
the change has a. material effect on
Federa.] awards and the changes are
deemed a.ppropriate by the cogn1za.nt
agency for indirect costs.

(6) Responsibilities. The cognizant
agency for indirect cost must:
(i) Determine cost adjustments for

all Federal awa.rd8in the aggregate on
behalf of the Federa.] Government. Ac-
tions of the cogn1za.nt agenoy for indi-
rect cost in ma.king cost a.djustment
determinations must be coordinated
with all affected Federal a.warding
agencies to the extent necessary.
(11)Presorlbe guidelines and establish

internal procedures to promptly deter-
mine on behalf of the Federal Govern-
ment that a 08-2 adequately discloses
the !HE's cost accounting practices
and that the disclosed practices are
compliant with applicable CAS and the
requirements of this part.
(i11)Distribute to all affected Pederal

awarding agencies any DS-2 determina-
tion of adequacy or noncomplianoe.
[78 FR 7ll608,Dec.26, 2018, lUI &.mended at 79
FR 76886,Dec.19,2014]

GENERAL PROVISIONS FOR SELECTED
ITEMS OF COST

1200.420 ConsideratioDS for .elected
itellUl of coat.

This section provides principles to be
applied in establishing the allowability
of certain items involved In deter-
mining cost, in addition to the require-
ments or Subtitle n. Basic Consider-
ations of this subpart. These principles
apply whether or not a partioular item
of cost is properly treated as direct
cost or indirect (F&A) cost. Failure to
mention a particular Item of cost ts
not intended to imply that it Is either
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allowable or unallowable; rather, deter-
mination &s to allowab1lity in each
case should be based on the treatment
provided for similar or related items of
cost, and based on the principles de-
scr1bed in §§200.402 Composition of
costs through 200.411 Adjustment of
previously negotiated indirect (F&A)
cost rates containing unallowable
costs. In case of a discrepancy between
the provisIons of a specific Federal
award and the provisions below, the
Federal award governs. Criteria out-
lined in §200.409 Factors affecting al-
10wab1l1tyof COlts must be applied in
determining allowability. See also
§200.102 Exceptions.

§200.421 Advertisinr and public rela·
tiona.

(a) The term advertising costs means
the costs of advertising media and cor-
ollary adm1n1stratlve costs. Adver-
tising media include magazines, news-
papers, radio and television, direct
mail, exhibits, electronic or computer
transmittals, and the like.
(b) The only allowable advertising

costs are those which are solely for:
(1) The recruitment of personnel re-

quired by the non-Federal entity for
performance of a Federal award (See
also §200.463 Recruiting costs);
(2) The procurement of goods and

services for the performance of a Fed-
eral award;

(8) The dispos8l of scrap or surplus
materials acquired in the performance
of a Federal award except when non-
Federal entities are reimbursed for dis-
posal costs at a predetermined amount;
or
(4) Program outreaoh and other spe-

cific purposes necesaary to meet the re-
quirements of the Federal award.
(c) The term "public relations" in-

cludes community. relations and means
those activities dedicated to maintain-
ing the image of the non-Federal entity
or ma.1ntain1ng or promoting under-
standing and favorable relations with
the community or public at large or
any segment of tbe public.
(d) The only allowable public rela-

tions costs are:
(1) Costs specifically required by the

Federal award;
(2) Costs of communicating with the

public and press pertaining to specific

§200.A24

activities or accomplishments which
result from performance of the Federal
award (these costs are considered nec-
essary as part of the outreach effort for
the Federal award); or
(9) Costs of conducting general liai-

son with news media and government
public relations officers, to the extent
that such activities are limited to com-
munication and 11aison necessary to
keep the public informed on matters of
public concern, sucb as notices of fund-
ing opportunities, financial matters,
etc.
(e) Unallowable advertising and pub-

lic relations costs include the fol-
lowing:

(1) All advertising and public rela-
tions costs other than as specified in
paragraphs (b) and (d) of th1s section;
(2) Costs of meetings, conventions,

convocations, or other events related
to other activities of the entity (see
also §200.432 Conferences), including:
(i) Costs of displays, demonstrations,

and exh1b1ts;
(ii) Costs of meeting rooms, hospi-

tality suites, and other special Cac111-
ties used in conjunction with shows
and other special events; and

(111) Salar1es and wages of employees
engaged in setting up and displaying
exhibits, making demonstrations, and
providing br1ef1ngs;

(3) Costs of promotional items and
memorab1l1a, including models, gifts,
and souvenirs;
(4) Costs of advertising and public re-

lations deSigned solely to promote the
non-Federal entity.

t 200..t2J Advisory couneils.
Costs incurred by advisory councils

or committees are unallowable unless
authorized by statute, the Federal
awarding agency or as an indirect cost
wbere allocable to Federal awards. See
§200.444 General costs of government,
applicable to states, local governments
and Indian tribes.

§ 200,423 Alcoholic beverages..
Costs of alcoholic beverages are unal-

lowable.

§200.424 AlUJDDi/aeactivities.
Costs incurred by IHEe for, or in sup-

port of. alumni/ae activities are unaJ-
lowa.ble.
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§200.425 Audit aerviees.
(a) A reasonably proportionate share

of the costs of audits required by, and
performed in accordance with, the Sin-
gle Audit Act Amendments of 1996(31
U.S.C. 7501-7507), as implemented by re-
quirements of this part, are allowable.
However, the following audit costs are
unallowable:
(l) Any costs when audits required by

the Single Audit Act and Subpart F-
Audit Requirements of this part have
not been conducted or have been con-
ducted but not in accordance there-
with; and
(2) Any costs of auditing a non-Fed-

eral ent1ty that is exempted from hav-
ing an audi t conducted under the Sin-
gle Audit Act and Subpart F-Audit
Requirements of this part because its
expenditures under Federal a.wards are
less than $750,000 during the non-Fed-
eral entity's fiscal year.
(b) The coste of a financial statement

audit of a non-Federal entity that does
not currently have a Federal award
may be included in the indirect cost
pool for a cost allocation plan or indi-
rect cost proposal.
(c) Pass-through entities may charge

Federal awards for the cost of agreed-
upon-procedures engagements to mon-
itor subrectjnenta (in accordance with
Subpart D-Post Federal Award Re-
quirements of this part, 1§200.330Sub-
recipient and contractor determina-
tions through 200.832Fixed Amount
Subawards) who are exempted from the
requirements of the Single Audit Act
and Subpart F-Audit Requirements of
this part. This cost is allowable only if
the agreed-upon-procedures engage-
ments are:
(1) Conducted in accordance with

GAGASattestation standards;
(2) Paid for and arranged by the pass-

through entity; and
(3)Limited in scope to one or more of

the following types of compl1ance re-
quirements: activities allowed or
unallowed; allowable costs/cost prin-
ciples; eligibility; and reporting.

§ 200.426 Bad debUi.
Bad debts (debts which have been de-

termined to be uncollectable). mefud-
Ing losses (whether actual or esti-
mated) arising from uncollectable ac-
counts a.nd other claims, are unallow-

2 CFR Ch. II (1-1-15 Edition)

able. Related collection costs, and re-
lated legal costs, arising from such
debts after they have been determined
to be uncollectable a.re also unallow-
able. See also 5200.428Collections of
improper payments.

§ZOO.427BondiDg COBta.

(a) Bonding costs a.r1sewhen the Fed-
eral awa.rding agency requtres aasur-
anoe against financial lOBSto itself or
others by reason of the act or default
of the non-Federal entity. They arlse
also in instanoes where the non-Fed-
eral entity requires similar II.5SuraDCe,
including: bonds as bid, performance,
payment, advance payment, infringe-
ment, and fidelity bonds for employees
and omcius.
(b) Costs of bonding required pursu-

ant to the terms and conditions of the
Federal award are allowa.ble.
(c) Costs of bonding required by the

non-Federal entity in the general con-
duct of Its operations a.re allowable as
an indirect cost to the extent that such
bonding is in accordanoe with sound
business practice and the rates and pre-
miums are reasonable under the cir-
cumstances.

1200.428 CollectioDll of improper pay.
ments.

The costs incurred by a non-Federal
entity to recover improper payments
are a.llowable as either direct or indi-
rect costs, as appropriate. Amounts
collected may be used by the non-Fed-
eral entity in a.ccordance with cash
management standards set forth in
1200.305 Pal/ment.

§200.429 Commencemen. and convoca-
tion cons.

For mEs, costs incurred for com-
menoements and convocations are un-
allowable, except as provided for in Ap-
pendix ill to Part 200-Indirect (F&A)
Costs Identification and ABBignment,
and Rate Determina.tion for Institu-
tions of Higher Education (IREs), para-
graph (B)(9) Student Administration
and Services, as student activity costs.

§ 200.430 Compensation-personal
serviees,

(a) General. Compensation for per-
sonal services includes all remunera-
tion, paid currently or accrued, for
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services of employees rendered during
the period of performance under the
Federal award, including but not nec-
essarily limited to wages and salaries.
Compensation for personal services
may a180 include fringe benefits which
are addressed in §200.431 Oompensa-
tion-friDge benefits. Costs of com-
pensation are allowable to the extent
that they satisfy the specific require-
ments of this part, and that the total
compensation for individual employ-
ees:

(1) Is reasonable for the servioee ren-
dered and conforms to the established
written policy of the non-Federal enti-
ty consistently appl1ed to both Federal
and non-Federal activities;
(2) Follows an appointment made in

accordance with a non-Federal entity's
laws andlor rules or written policies
and meets the requirements of Federal
statute, where a.pplica.ble;and
(3) Is determined and supported as

provided in paragraph (i) of this sec-
tion, Standards for Documentation of
Personnel Expensee, when applicable.
(b) Reasonableness. Compensation for

employees engaged in work on Federal
awards will be considered reasonable to
the extent that it is consistent with
that paid for similar work in other ac-
tivities of the non-Federal entity_ In
C8868 where the kinds of employees re-
quired for Federal awards are not found
in the other activities of the non-Fed-
eral entity, compensa.tion w1ll be con-
sidered reasonable to the extent that it
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.

(c) Professional activities outside the
nan-Federal entitll. Unless an arrange-
ment is specifically authorized by a
Federal awarding agency, a non-Fed-
eral entity must follow its written non-
Federal entity-wide policies and prac-
tices concerning the permtsstble extent
of proresstonal services that can be pro-
vided outside the non-Federal entity
for non-organ1zational compensation.
Where such non-Federal entity-wide
written policies do not exist cr do not
adequately define the permisstble ex-
tent of consulting or other non-organi-
zational activities undertaken for
extra outside pay, the Federal Govern-
ment may require that the effort of

§200.43O

professional staff working on Federal
awards be allocated between:
(1) Non-Federal entity activities, and
(2) Non-orga.n1z.ational professional

activities. If the Federal award1ng
agency considers the extent of non-or-
ganizational professional effort exces-
sive or inconsistent with the conflicts-
of-interest terms and condit1ons of the
Federal award, appropriate arrange-
ments governing compensation will be
negotia.ted on a case-by-case basis.
(d) Unallowable costs. (1) Costs which

are unallowable under other sections of
t.hese princ1ples must not be allowable
under this section solely on the basis
that they constitute personnel com-
pensation.
(2) The allowable compensation for

certain employees is subject to a ceil-
ing in accordance with statute. For the
amount of the ceiling for cost-reim-
bursement oontracts, the covered com-
pensation subject to the ceHing, the
covered employees, and other relevant
provtsions, see 10 U.S.C. 2324(e)(1)(P),
and 41 U.S.C. 112'1and 4304(a)(16).For
otber types of Federal awards, other
statutory cell1ngs may apply.
(e) Special considerations. Special con-

siderations in determining allowability
of compensablon will be given to any
change in a non-Federal ent1ty's com-
pensation policy reeulting in a substan-
tial increase in its employees' level of
oompensation (particularly when the
change was concurrent with an in-
crease in the ratio of Federal awards to
other act1vities) or any change in the
treatment of a.llowability of speciflc
types of compensation due to ohanges
in Federal policy.
(f) Incentive ctmlPfnsation. Incentive

compensation to employees based on
cost reduction, or efficient perform-
ance, suggestion awards, safety awards,
eto., is allowable to the extent that the
overall compensation is determined to
be reasonable and such costs are paid
or accrued pursuant to an agreement
entered into in good faith between the
non-Federal entity and the employees
before the services were rendered, or
pursuant to an established plan fol-
lowed by the non-Federal entity so
consistently as to imply, in effect, an
agreement to ma.ke such payment.
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(g) Non'PTo/it organizations. For com-
pensation to members of nonprofit or-
ga.niza.tions. trustees, directors, associ-
a.tes, officers, or the immedia.te fami-
lies thereof. determina.tion must be
made tha.t such compensation is rea-
sona.blefor the actual personal services
rendered rather than a distribution of
earnings in excess of coste. This may
include director's and executive com-
mittee member's fees, incentive
awards, allowances for ofi-slte pay, in-
centive pay. location allowances, hard-
ship pay, and coet-of-lrvtng differen-
tials.
(h) Institutions of higher education

([HEs). (1) Certain conditions require
special consideration and possible limi-
tations in determining allowable per-
sonnel compensation costs under Fed-
eral a.wards. Among such conditions
are the following:
(1) Allowable activities. Charges to

Federal awards may include reaaonable
amounts for activ1ties contributing
and directly related to work under an
agreement, such as delivering speCial
lectures about specific aspects of the
ongoing activ1ty. writing reports and
articles. developing and maintaining
protocols (human. animals. etc.), man-
aging substances/chemIcals, managing
and securing project-specifiC data. co-
ordina.ting research subjects, partici-
pating in appropria.te seminars. con-
sulting with colleagues and gradua.te
students, and a.ttending meetings and
conferences.
(ii) Incidental activities. IncIdental

activities for which supplemental com-
pensa.tion Is allowa.ble under written
instItutional pol1cy (at a ra.te not to
exceed Institutional base salary) need
not be included in the records described
in paragraph (1) of this section to di-
rectly charge payments of incidental
activities. such activities must either
be specifically provided for in the Fed-
eral award budget or receive prtor writ-
ten approval by the Fedml awarding
agenoy.

(2) Salal1l basis. Charges for work per-
formed on Federal awards by faculty
members during the academic year are
allowable at the IBS rate. Exoept as
noted in paragraph (h)(l)(ii) of this sec-
tion. in no event will charges to Fed-
eral awards, Irrespective of the basis of
computation, exceed the proportionate

2 CFRCh. II (1-1-15 Edition)

share of the IBS for that period. This
principle applies to all members of fac-
ulty at an institution. IBS is de11nedas
the annual oompensation paid by an
IRE for an indiv1dual's appointment,
whether that individual's time is spent.
on research, instruction. a.dministra-
tion, or other activ1ties. ms excludes
any income that an individual earns
outside of duties performed for the
IHE. Unless there is prior approval by
the Federal awa.rd1ngagency, charges
of a faculty member's salary. to a Fed-
eral award must not exceed the proper-
tlona.te share of the ms for the period
during which the faculty member
worked on the award.

(3) Intra-Institution of Higher Edu-
cation (IHE) consulting. Intra-IHE con-
sulting by faculty is assumed to be un-
dertaken as a.n !HE obligation requir-
ing no compensation in addition to
ms. However, in unusual cases where
consultation is across departmental
lines or Involves a separate or remote
operation, and the work performed by
the faculty member is in addition to
his or her regular responsibilities, any
charges for suoh work representing ad-
ditlona.l compensa.tion a.bove IBS are
allowable provided that such con-
sulting arrangements are speo1fica.lly
provided for in the Federal award or
approved in writing by the Federa.l
awarding agency.
(4) Extra Service Pay normally rep-

resents overload compensa.tlon, subject
to iiletitutional compensatIon ponotes
for services above and beyond ms.
Where extra service pay is a result of
Intra-IHE consulting, it is subject to
the same requirements of paragraph (b)
above. It is allowable if a.ll of the fol-
lowing conditions are met:
(1) The non-Federal entity estab-

lishes consistent written policies which
apply uniformly to all faculty mem-
bers, not just those working on Federal
awards.
(11) The non-Federa.l entity estab-

lishes a consistent written definition of
work covered by ms which is specific
enough to determine oonolusively when
work beyond that level has occurred.
This may be described in appointment
letters or other documentations.
(111) The supplementation amount

paid is commensurate with the IBS
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rate of pay and the amount of addi-
tiona.l work performed. See paragraph
(h)(2)of this section.
(iv) The salaries. as supplemented.

fall within the salary structure and
pay ranges established by and docu-
mented in writing or otherwise applioa.-
ble to the non-Federal entity.
(v) The total salaries charged to Fed-

eral awards including extra service pay
are subject to the Standards of Docu-
mentation as described in para.gra.ph(i)
of this section.

(5) Periods outside the academic year.
(i) Except as specified for teaching ac-
tivity in paragraph (h)(5)(ii)of this sec-
tion. charges for work performed by
!aculty members on Federal awards
during periods not included in the base
salary period will be at a rate not in
excess of the ms.
(ti) Charges for teaching activities

performed by faculty members on Fed-
eral a.wardsduring periods not included
in ms period will be based on the nor-
mal written policy of the !HE gov-
erning compensation to faculty mem-
bers for teaching assignments during
such periods.

(6) Part-time focultJ/. Charges for work
performed on Federal awards by fac-
ulty members having only part--time
appointments will be determined at a
rate not in excees of that regularly
pa.1dfor part.-tlme aBB1gnments.

(7) Sallbatical leave costs. Rules for
sabbatical leave are as follow:
(i) Costs of leaves of absence by em-

ployees for performance of graduate
work or sabbatical study. travel, or re-
search are allowable provided the IRE
has a uniform written pol1cy on sab-
batical leave for persons engaged in in-
struction and persons engaged in re-
search. Such costs will be allocated on
an equitable basis among aJl related
activities of the !HE.
(ii) Where sabbatical leave is in-

cluded in fringe benefits for which a
cost is determined for assessment as a
direct charge. the aggrega.te amount of
such asseesments applicable to all
work of the institution during the base
period must be reasonable in relation
to the DiE's actual experience under
its sabbatical leave poUcy.

(8) Salary rates for non-faculty mem-
bers. Non-faculty full-time professional
personnel may also earn "extra service

§200.43O

pay" in accordance with the non-Fed-
eral entity's written policy and con-
sistent with paragraph (h)(l)(i) of this
section.

(1) Standards for Documentation of Per-
sonnel Expenses (1) Charges to Federal
awa.rds for sala.r1es and wages must be
based on records that accurately re-
nect the work performed. These
reoords must:

(1) Be supported by a system of inter-
naJ control which provides reasonable
assurance that the charges are accu-
rate, aJlowable. and properly allocated;
(11)Be incorporated into the official

records of the non-Federal entity;
(111)Reasonably renect the total ac-

tivity for which the employee 1s com-
pensated by the non-Federal entity.
not exceeding 100%of compensated ac-
tivities (for IHE. this per the TIm's def-
inition of rssn
(iv) Encompass both federally as-

sisted and all other activities oom-
pensated by the non-Federal entity on
an integrated basis. but may include
the use or subsidiary records as denned
in the non-Federal entity's written pel-
icy;
(v) Comply with the established ac-

counting policies and practices of the
non-FederaJ entity (See paragraph
(b)(1)(11)above for treatment of inci-
dental work for IBEs.); and
(vi) [Reserved)
(vU) Snpport the distribution of the

employee's salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one Fed-
eral award; a Federal award and non-
Federal award; an indirect cost activ-
ity and a direct cost activity; two or
more indirect activities which are allo-
cated using different allocation bases;
or an unallowable activity and a direct
or 1ndirect cost activity.
(v11t) Budget estimates (i.e.. esti-

mates determined before the services
are performed) a.lone do not qualify as
support for charges to Federal awards,
but may be used for interim accounting
purposes, provided that:
(A) The system for establ1sh1ng the

estimates produces reasonable approxi-
mations of the activity actually per-
formed; .
(B) Significant changes in the cor-

responding work activity (as defined by
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the non-Federal entity's written poli-
cies) are identified and entered into the
records in a timely manner. Short tenn
(such as one or two months) fluotua-
tion between workload categories need
not be oonsidered lUI long as the dis-
tribution of salariee and wages is rea-
sonable over the longer term; and

(C) The non-Federal entity's system
of internal controls includes processes
to review after-the-fa.ct interim
charges made - to a Federal awards
based on budget estimates. All nee-
esBary adjustment must be made such
that the final amount charged to the
Federal award is accurate, allowable,
and properly allocated.

(ix) Because practices vary as to the
activity constituting a full workload
(for IREs, !BB), records may reflect
categories cf activities expressed as a
percentage distribution of total activi-
ties.
(x) It is recognized that teaching, re-

search, service, and administration are
often inextricably intermingled in an
academic setting. When recording sala-
ries and wages charged to Federal
awards for mEs. a precise asseBSment
of factors that contribute to costs is
therefore not a.lways feasible, nor is it
expected.

(2) For records which meet the stand-
ards required in paragraph (i)(l) of this
section, the non-Federal entIty will not
be required to provide additional sup-
port or documentation for the work
performed, other than that referenced
in paragraph (1)(3) of this section.

(3) In accordance with Department of
Labor regulations implementing the
Fair Labor Standards Act (FLBA) (29
CFR part 516), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be supported by records indicating
the total number of hours worked each
day.

(4) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.

(5)For states, local governments and
Indian tribes, substttute processes or
systems for allocating salaries and
wages to Federal awards may be used

2 CFRCh. II (1-1-15 Edition)

in place of or in addJtion to the records
described in paragraph (1) if approved
by the cognizant agency for indirect
cost. Such systems may include. but
are not limited to, random moment
sampling, "rolling" time studies, case
counts, or other quantiftable measures
of work perfonned.
(1) Substitute systems which use

samp11ngmethods (primarily for Tem-
porary AssIstance for Needy Families
(TANF), the Supplemental Nutrition
All6istance Program (SNAP), Medicaid,
and other public assistance programs)
must meet acceptable statistical sam-
pling standards Including:

(A) The sampling universe must in-
clude a.ll of the employees whose sala-
ries and wages are to be allocated
based on sample results except as pro-
vided in paragraph (i)(5)(iii) of this sec-
tion;
(B) The entire time period involved

must be covered by the sample; and
(C) The results must be statistically

valid and applied to the period being
sampled.

(ii) Allocating charges for the sam-
pled employees' supervisors, clerical
and support staffs, based on the results
of the sampled employees, w1ll be ac-
ceptable.

(111)Less than full compliance with
the statistical sampling standa.rds
noted in subsection (5)(i) may be ac-
cepted by the cognizant agency for in-
direct costs if it concludes that the
amounts to be allocated to Federal
awa.rdl!will be minimal, or if it con-
cludes tha.t the system proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
'which complies with the standards.

(6) Cognizant agencies for indirect
costs are encouraged to approve alter-
native proposals based on outcomes
and milestones for program perform-
ance where these are clearly docu-
mented. Where approved by the Federal
cognimnt agency for indirect costs,
these plans are aoceptable as an a1ter-
na.tIve to the requirements of para-
graph (i)(l} of this section.

(7)For Federal awards of sImilar pur-
pose activity or instances of approved
blended funding, a non-Federal entity
may submIt performance plans that In-
corporate funds from multiple Federal
awards and account for their combined
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use .baBed on performance-oriented
metrics, provided that such plans are
a.pproved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that describes the method of charging
costs, relates the cba.rging of costs to
the specific activity that is applicable
to all fund sources, and is based on
quantifiable measures of the activity
in relation to time charged.
(8) For a. non-Federal entity where

the records do not meet the standards
described In this section, the Federal
Government may require personnel ac-
tivity reports, including prescribed cer-
tifications. or equivalent documenta-
tion that support. the records as re-
quired in this section.
[78 FR 78608. Dec. 26. 2018. a.s amended at 79
FR 75886.Dec. 19. 2014]

§200.431 Compensation-biDge bene-
fits.

(a) Fringe benefits are allowances
and services provided by employers to
their employees as compensation in ad-
dition to regular salaries and wages.
Fringe benefits include, but are not
limited to, the costs or leave (vacation,
family-related. sick or military). em-
ployee Insurance, penaions, and unem-
ployment benefit pla.ns. Except as pro-
vided elsewhere in these principles, the
costs of fringe benefits are a.llowable
provided that the benefits are reason-
able and are required by law. non-Fed-
eral entity-employee agreement, or an
6stabliBhed policy of the non-Federal
sntity.
(b) Leave. The cost of fringe benefits

in the form of regular compensation
paid to employees during periods of au-
thorized absences from the job, such as
for annual leave, family-related leave,
sick leave. holidays, court leave, mili-
tary leave, administra.tive leave, and
other similar benefits, are allowable if
all of the following criteria are met:
(1) They are provided under estab-

liBhedwritten leave policies;
(2) The costs are equitably allocated

to all related acttvrtdes. including Fed-
eral awards; and,
(3) Tbe accounttng basis (cash or ac-

crual) selected for costing each type of
leave is conSistently followed by the

§200..431

non-Federal entity or specified group-
ing of employees.
(i) When a non-Federal entity uses

the cash basis of accounting, the cost
of leave is recognized in the period that
the leave is taken and paid for. Pay-
ments for unused leave when an em-
ployee retires or terminates employ-
ment are allowable In the year of pay-
ment.

(11) Tbe accrual basis may be only
used for those types of leave for which
a liability as defined by GAAP exists
when the leave is earned. When a non-
Federal entity uses the accrual basis of
aocountrng, a.1lowable leave costs are
the lesser of the amount accrued or
funded.
(c) The cost of !ringe benefits in the

form of employer contributions or ex-
penses for social security; employee
life, he8olth,unemployment, and work-
er's compensation insurance (except as
indicated in §200.447 Insurance and in-
demnification); pension plan costs (see
pa.ra.graph(i) of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written policies. Such benefits,
must be allocated to Federal awards
and all other activities in a manner
consistent wi th the pattern of benefits
attributable to the individuals or
group(s) of employees whose sa.laries
and wages are chargeable to such Fed-
eral awards and other activities, and
charged as direct or indirect costs in
accordance with the non-Federal enti-
ty's accounting practices.
(d) Fringe benefits may be assigned

to cost objectives by identifYing spe-
cific benefits to specifio individual em-
ployees or by 8ollocating on the basis of
entity-wide salaries and wages of the
employees receiving the benefits. When
the allocation method is used. separate
allocations must be made to selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs in relationship to salaries and
wages do not differ significantly for
different groups of employees.
(e) insurance. See also § 200.447 Insur-

ance and indemnification, paragraphs
(d)(l) and (2).
(1) Provisions for a reserve under a

self-insurance program for unemploy-
ment compensation or workers' com-
pensation are allowable to the extent
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that the provisions represent reason-
able estimates of the liabilities for
such compensation, and the types of
coverage, extent of coverage, and rates
and premiums would have been allow-
able had insurance been purch&Bedto
cover the risks. However, provisions for
self-insured llabilities which do not be-
come payable for more than one year
after the provision is made must not
exceed the present value of the liabil-
ity.

(2) Costs of insurance on the lives of
trustees, officers, or other employees
holding positiOns of similar responsi-
bility are allowable only to the extent
that the insurance represents addi-
tional compensation. The costs of such
insurance when the non-Federal entity
is named as beneficiary are unallow-
able.

(3)Actual claims pa.1dto or on behalf
of employees or former employees for
workers' compensation, unemployment
compensation, severance pay, and simi-
lar smployee benef1ts (e.g., post-retire-
ment health benefits), are allowable in
the year of payment provided that the
non-Federal entity follows a consistent
costing policy.

(0 Automobiles. That portion of auto-
mobile coste furnished by the entity
that relates to personal use by employ-
ees (including transportation to and
from work) is unallowable &8 fringe
benefit or indirect (F&A) costs regard-
lees of whether the cost is reported as
taxable 1ncome to the employees.

(g) Pension Plan Costs. Pension plan
costs which are incurred 1n accordance
with the established pouctee of the
non-Federal entity are allowable. pro-
vided that:

(1) Such pollcies meet the test of rea-
sonableness,

(2)The methods of coat allocation are
not discriminatory.

(3) For entities using accrual based
accounting, the cost lI.IIslgnedto each
fiscal year is determined in accordance
with GAAP.

(4) The coete assigned to a given fis-
cal year are funded for all plan partici-
pants within six months after the end
of that year. However, tncreaees 'to nor-
mal and past service pension costs
caused by a delay in funding the actu-
arial liab1l1ty beyond 30 calendar days
after each quarter of the year to which

2 CFR Ch. II (1-1-15 EdItion)

such costs are a.ssignable are unallow-
able. Non-Federal entity may elect to
follow the "Cost Accounting Standard
for Composition and Measurement of
Penston Costs" (48CFR 9904.412).

(5) Pension plan termination insur-
ance premiums paid pursua.nt to the
Employee Retirement Income Security
Aot (ERISA) of 1974 (29 U.S.C. 1301-1461)
are allowable. Late payment charges
on such premiums are unallowable. Ex-
cise taxes on accumulated funding defi-
ciencies and other penalties imposed
under ERISA are unallowable.

(6) Pension plan costs may be com-
puted using a pay-as-you-go method or
an acceptable actuarial cost method in
accordance with esta.bl1shed written
policies of the non-Federal entity.

(i) For pension plans financed on a
pay-a.s-YOU-gOmethod, allowable costs
will be limited to th05e representing
actual payments to retirees or their
benefioiaries.

(11)Pension coste calculated us1ng an
actuarial cost-based method recognized
by GAAP are allowable for a given fis-
cal year if they are funded for that
year within six months after the end of
that year. Costs funded after the six
month period (or a later period agreed
to by the cognizant agency for indirect
costs) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the six
month period if an appropriate adJust-
ment is made to compensate for the
tim1ng of the charges to the Federal
Government and rela.ted Federal reim-
bursement and the non-Federal enti-
ty'S contribution to the pension fund.
Adjustments may be made by cash re-
fund or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the pension fund.

(iii) Amounts funded by the non-Fed-
eral entity in excess of the a.ctuarially
determined amount for a fisoal year
may be used as the non-Federal enti-
ty's contribution in future periods.

(iv) When a non-Federal entity con-
verts to an acceptable actuar1al cost
method. as defined by GAAP, and funds
pension coste in accordance with this
method, the unfunded liability at the
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time of conversion is allowable if am-
ortized over a period of years in accord-
ance with GAAP.
(v) The Federal Government must re-

ceive an equitable share of any pre-
viously allowed pension cost.s (1nclud-
ing earnings thereon) which revert or
inure to the non-Federa.l entity in the
form of a refund, withdrawal, or other
credit.
(h) Post-Retirement Health. Post-re-

tirement health plans (PRHP) refers to
costs of health insurance or health
services not included 10 a pension plan
covered by paragraph (g) of this section
for retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be computed using a pay-as-you-go
method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.
(1) For PRHP financed on a pay-as-

you-go method, allowable costs will be
limited to those representing actual
payments to retirees or their bene-
ficiari es.
(2) PRHP costs calculated using an

actuarial cost method recognized by
GAAP are allowable if they are funded
for that year witb1n six months after
the end of that year. Costs funded after
the six month period (or a later period
agreed to by the cog:n1za.nt~ency) are
allowable 1n the year funded. The Fed-
eral cognizant agenoy for indirect costs
may agree to an extension of the six
month panod if an appropriate adJust-
ment is made to compensate Cor the
timlng of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty'S contributions to the PRHP fund.
Adjqstments may be made by cash re-
fund, reduction in current year's PRHP
costs, or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the PRHP fund.
(3) Amounts funded 1n excess of the

actuaria.lly determined amount for a
fiscal year may be used as the Federal
Government's contribution in a future
period.
(4) When a non-Federal entity con-

verts to an acceptable actuarial cost
method and funds PRHP costs in ae-
oordance with this method, the initial

§200.431

unfunded liability attributable to prior
years is allowable if amortized over a
period of years in acoordance with
GAAP, or, if no such GAAP pertod ex-
iets, over a period negotiated with the
cognizant agency for Indirect costs.
(5) To be allowable 1n the current

year, the PRHP costs must be paid ei-
ther to:
(I) An insurer or other benefit pro-

vider as current year costs or pre-
miums, or
(ii) An insurer or trustee to maintain

a trust fund or reserve for the sale pur-
pose of providing post-retirement bene-
fits to retireee and other beneficiaries.
(6)The Federal Government must re-

ceive an eqmtable share of any
amounts of previously allowed post-re-
tirement benefit costs (including earn-
1ngs thereon) which revert or inure to
the non-Federa.l ent1ty in the form of a
refund, withdrawal, or other credit.
(i) Severance Pall. (1) Severance pay,

also oommonly referred to as dismissal
wages, is a payment in addition to reg-
ular salaries and wages, by non-Federal
entities to workers whose employment
is being terminated. COBtsof severance
pay are allowable only to the extent
that 10 each case, it is required by (a)
law, (b) emptoyer-emplovee agreement,
(c) established policy that constitutes,
1n effect, an implied agreement on the
non-Federal entity's pa.rt, or (d) cir-
cumstances of the particular employ-
ment.
(2) Costs of severance payments are

divided into two categories lUIfollows:
(1)Aetua.l normal turnover severance

payments must be allocated to all ac-
tivities; or, where the non-Federal en-
tity provides for a reserve for normal
severances, such method will be ac-
ceptable if the charge to current oper-
ations is reaeonabte in light of pay-
ments actually made for normal
severances over a representative past
period, and if amounts charged are al-
located to all activities of the non-Fed-
eral entity.
(ii) MelUlurement of costs of abner-

malar mass severance pay by means of
an accrual will not achieve equity to
both parties. Thus, accruals for this
purpose are not a.llowable. However,
the Federa.l Government recognizes its
obligation to participate, to the extent
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of its fair share, in any specific pay-
ment. Prior approval by the Federal
awarding agency or cognizant agency
for indirect cost, as appropriate, Is re-
quired.

(3) Costs incurred in certain sever-
ance pay packages which are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change in
management control over, or owner-
ship of, the non-Federal entity's assets,
are unallowable.

(4)Severance payments to foreign na-
tionals employed by the non-Federal
entity outside the United States, to
the extent that the amount exceeds the
customary or prevalling practices for
the non-Federal entity in the United
States, are unaJlowable, unless they
are necessary for the performance of
Federal programs and approved by the
Federal awarding agency.

(5)Beveranoe payments to foreign na-
tionals employed by the non-Federal
entity outside the United States due to
the termination of the foreign national
as a result of the closing of, or curtail-
ment of activities by, the non-Federal
entity in that country, are unallow-
able, unless they are necessary for the
performance of Federal programs and
approved by the Federal awarding
agency.

m(l) For IHEs only. Fringe benefits in
the form of tuition or remission of tui-
tion for individual employees are al-
lowable, provided such benefits are
granted in accordance with established
non-Federal entity policies, and are
distributed to all non-Federal ent1ty
a.ctlvities on an equitable basis. Tui-
tion benefits for family members other
than the employee are unallowable.

(2) Fringe benefits in the form of tui-
tion or remission of tuition for indi-
vidual employees not employed by
IREs are limited to the tax-free
amount allowed per section 127of the
Internal Revenue Code as amended.

(3) IllEs may offer employees tuition
waivers or tuition reductions for un-
dergraduate education under IRe Sec-
tion 117(d)as amended, provided that
the benefit does not discr1m1nate in
favor of highly compensated employ-
ees. Federal reimbursement of tuition

2 CFR Ch. II (1-1-15 Edition)

or remission of tuition is also limited
to the institution for which the em-
ployee works. See §200.466Scholarl!h1ps
and student aid costs, for treatment of
tuition remission provided to students.

(k) For IHEs whose costs are paid by
state or Ioeal governments, fringe ben-
efit programl! (such as pension costs
and FICA) and any other benefits costs
spec11lcaJly incurred on behalf of, and
in direct benefit to, the non-Federal
entity, are a.llowable costs of such non-
Federal entitles whether or not these
costs are recorded in the' a.ccounting
records of the non-Federal entities,
subject to the following:

(1) The costs meet the requirements
of Basic Considerations in §§200.402
Composition of costs through 200.411
Adjustment of previously negotiated
indirect (F&A) cost rates containing
unallowable costs of this subpart;

(2) The costs are properly supported
by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting principles; and

(3) The costs are not otherwise borne
directly or indirectly by the Federal
Government.
[78 FR 71608, Dec. 26, :/n13, a.B &mended at 79
FR 76886,Dec. 19, 2014]

1200.432 Conferencee.
A conference is defined as a meeting,

retreat, eemtnar, symposium, work-
shop or event whose primary purpose is
the dissemination of technical infor-
mation beyond the non-Federal entity
and is neoessary and reaeonable for
successful performance under the Fed-
eral a.ward. Allowable oonference costs
paid by the non-Federal entity as a
sponsor or host of the conference ma.y
include rental of facilities, speakers'
fees, costs of meals and refreshments,
local transportation, and other items
incidental to such conferences unless
further restricted by the terms and
condttdona of the Federal award. AE.
needed, the costs of identifying, but
not providing, locally available depend-
ant-care resources are allowable. Con-
ference hosts/sponsors must exercise
discretion and judgment in ensuring
that conference costs are appropriate,
necessary and managed in a manner
that minimizes costs to the Federal
award. The Federal awarding agency
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may authorize exceptions where appro-
priate for programs including Indian
tribes, children, and the elderly. See
also §§200.438 Entertainment costs.
200.466 Participa.nt support costs,
200.474Travel costs, and 200.475Trust-
ees.

§200.433 Contingency provUiioDB.
(a) Contingency is that part of a

budget estimate of future costs (typi-
cally of large oonstruotion projects, IT
systems, or other items as approved by
the Federal awarding agency) which is
asscctated with possible events or con-
ditions arising from causes the precise
outcome of which is indeterminable at
the time of estimate, and that experi-
ence shows will likely result, in aggre-
gate, in additional costs for the ap-
proved activity or project. Amounts for
major project scope cha.pges, unfore-
seen risks, or extraordinary events
may not be included.
(b) It is permissible for contingency

amounts other than those excluded in
paragraph (a) of this section to be ex-
plicitly included in budget estimates,
to the extent they are neoessary to im-
prove the preciston of those estimates.
Amounts must be estimated using
broadly-accepted cost estimating
methodologies, spec1f1edin the budget
documentation of the Federal award,
and accepted by the Federal award1ng
agency. As such, contingency amounts
are to be included in the Federal
award. In order for actual costs in-
curred to be allowable, they must com-
ply with the cost prInoiples and other
requirements in this part (see also
§§200.SOOStatutory and national policy
requirements through 200.909Period of
performance of Subpart D of this part
and 200.403 Factors affecting allow-
ability of costs); be necessary and rea-
sonable for proper and efficient accom-
plishment of project or program objec-
tives, and be verifiable from the non-
Federal entity's records.
(c) Payments made by the Federal

awarding agency to the non-Federal
entity's "contingency reserve" or any
similar payment made for events the
occurrence of Which cannot be foretold
with certainty as to the time or inten-
sity, or with an assurance of their hal>"
pening, are unallowable, except as
noted in §§200.43l Compensation-

§200A34

fringe benefits regarding self-insur-
ance, pensions, severance and post-re-
tirement health costs and 200.447Insur-
ance and indemnification.
[78 FR 78608, Dec. 26, 2018, as a.mended at 79
FR 75886. Dec. 19. 2014]

§200.484 Contributions and donations.
(a) Costs of contributions and dona-

tions, including cash, property, and
services, from the non-Federal entity
to other entities, are unallowable.
(b) The value of services and property

donated to the non-Federal entity may
not be charged to the Federal award ei-
ther as a direct or indirect (F&A)cost.
The value of donated services and prop-
erty may be used to meet cost sharing
or matching requtrementa (see §200.300
Cost sba.ri.ng or matching). Deprecia-
tion on donated 88Ilets is permitted in
accordance with §200.436Depreciation,
as long 8.8 the donated property is not
counted towards cost sharing or
matching requirements.
(c) Services donated or volunteered

to the non-Federal entity may be fur-
nished to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other skllled and UD-
skilled labor. The value of theseserv-
ices may not be cbarged to the Federal
award either as a direct or indirect
cost. However, the value of donated
services may be used to meet cost shar-
ing or matching requirements in ac-
cordance with the provisions of 1200.806
Cost sharing or matching.
(d) To the extent feasible, services

donated to the non-Federal entity will
be supported by the same methods used
to support the allocab1l1ty of regular
personnel services.
(e) The following provisions apply to

nonprofit organiza.tions. The value of
services donated to the nonprofit orga-
mzataon utilized in the performance of
a direct cost a,ct1v1tymust be consid-
ered in the determination of the nOD-
Federal entity's indirect cost rate(s)
and, accordingly, must be allocated a
proportionate share of applicable indi-
rect costs when the following cir-
cumstances exist:
(1) The aggregate value of the serv-

ices is mater1al;
(2) The services are supported by a

significant amount of the indirect
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costs incurred by the non-Federal enti-
ty;

0) In those instances where there is
no basis for detennining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for indirect costs must nego-
tiate IlJlappropriate allocation of indi-
rect oost to the aervtoes.

(11) Where donated services directly
benefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total costa of the project.
Such indirect costs may be reimbursed
under the Federal award or used to
meet cost sharing or matching require-
ments.

(!) Fair market value of donated
services must be computed as described
in §200.306 Cost sharing or matching.
(g) Personal Property and Use of

Space.
(1) Donated personal property and

use of space may be furntshed to a non-
Federal entity. '!be value of the per-
sonal property and space may not be
oharged to the Federal award either as
a.direct or indirect cost,
(2)The value of the donations may be

used to meet cost sharing or matching
share requirements under the condi-
tions described in 11200.300 Statutory
and national policy requirements
through 200.309 Period 01 performllJlce
of subpart D of this part. Tbe value of
the donations must be detennined in
a.ooordance with §§200.300 Statutory
and national policy requirements
through 200.309 Period of performance.
Where donations are treated as indirect
costs, indirect cost rates will eepara.te
the value of the donations so that re-
imbursement will not be made.
[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014]

UOO.4SCi DefelUle_dpro8eCutioD of
criJDinal and civil prooeedinl8,
claims, appeals _d patent infringe·
ments.

(a) Definitions for the purposes of
this section.

(1) Conviction means a judgment or
conviction of a criminal offense by IlJlY
court of competent jW'iediction, wheth-
er entered upon verdict or a plea, in-
cluding a conviction due to a. plea of
nolo contendere.

2 CFR Ch. II (1-1-15 Edition)

(2) Com include the servrces of in-
house or private counsel, accountants,
consultants, or others engaged to as-
sist the non-Federal entity before, dur-
ing, IlJldafter commencement of a judi-
cial or administrative proceeding, that
bear a direct relationship to the pro-
ceeding.

(3) Fraud means:
(1) Aots of fraud or corruption or at-

tempts to defraud the Federal Govern-
ment or to corrupt its agents,

(11) Acts that constitute a cause for
debarment or suspension (as specified
in !l.gencyregulations), IlJld
(iii) Acts which violate the False

Claims Act (31 U.S.C. 3729--8732) or the
Anti-kickback Act (41 U.S.C. 1320&-
7b(b».

(4) Penalty does not include restitu-
tion, reimbursement, or compensatory
damages.
(5) PToceeding includes an inveetiga-

tion.
(b) Costs. (1) Except all otherwise de-

scribed herein, costs incurred in con-
nection with any criminal, civil or ad-
ministrative proceeding (including fil-
ing of a false certification) commenced
by the Federal Government, a state,
local government, or foreign govern-
ment, or joined by the Federal Govern-
ment (including a proceeding under the
False Claims Act), against the non-
Federal entity, (or commenced by third
parties or a current or fanner em-
ployee of the non-Federal entity who
aubmrte 8, whistleblower complaint of
reprisal in accordance with 10 U.S.C.
2409 or 41 U.S.C. 4712), are not allowable
if the proceeding:
(i) Relates to a violation of, or f8ol1W'e

to comply with, a Federal, state, local
or foreign statute, regulation or the
terms and conditions of the Federal
award, by the non-Federal entity (in-
cluding its agents and employees); and
(11)Results in IlJlYof the following

diepos1tions:
(A) In a criminal proceeding, a con-

viction.
(B) In a civil or a.dministrative pro-

ceeding involving an allegation of
fraud or similar misconduct, a deter-
mination of non-Federal entity liabil-
ity.
(C) In the case of any civil or admin-

istrative proceeding, the disallowllJlce
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of costs or the imposition of a mone-
tary penalty. or an order issued by the
Federal awarding agency head or dele-
gate to the non-Federal entity to take
corrective a.ction under ]0 U.S.C. 2409
or 41U.S.C.4712.
CD) A final decision by an appropriate

Federal official to debar or suspend the
non-Federal entity. to rescind or void a
Federal award, or to terminate a Fed-
eral award by reason of a violation or
failure to comply with a statute. regu-
lation. or the terms and conditions of
the Federal award.
eE) A disposition by consent or com-

promise. if the action could have re-
sulted in any of the dispositions de-
scr1bed in paragraphs (b)(])(ii)(A)
through (D)of this section.
(2) If more than one proceeding in-

volves the same alleged misconduct.
the costs of all such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.
(c) If a proceeding referred to in para-

graph (b) of this section is commenced
by the Federal Government and is re-
solved by consent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the FederaJ Govern-
ment. then the costs incurred may be
allowed to the extent speCifically pro-
vided in such agreement.
(d) If a proceeding referred to in para-

graph (b) of this section is commenced
by a state, local or foreign government.
the authorized Federal off1cial may
allow the costs incurred if such author-
ized official determines that the costs
were incurred as a result of:
(1)A speCific term or condition of the

Federalaward,or .
(2) Specific written direction of an

authorized official of the Federal
awarding agency.
(e) Costs incurred in connection with

proceedings described in paragraph (b)
of this section. which are not made un-
allowable by that subsection. may be
allowed but only to the extent that:
(1) The costs are reasonable and nec-

essary in relation to the administra-
tion of the Federal award and activi-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;
(2) Payment of the reasonable. nec-

essary, allocable and otherwise allow-

§200.435

able costs incurred is not prohibited by
any other provision(s) of the Federal
award;
(3) The costs are not recovered from

the Federal Government or a third
party. either directly as a result of the
proceeding or otherwise; and.
(4) An authorized Federal official

must determine the percentage of costs
allowed considering the comple:z:1ty of
litigation, generally accepted prin-
ciples governing the award of legal fees
in oivil a.ctions involving the United
States, and such other fa.ctors as may
be appropriate. Such percentage must
not exceed 80 percent. However, if an
agreement reached under paragraph (c)
of this section hal! explicitly consid-
ered th1s 80percent limitation and per-
mitted a higher percentage, then the
full amount of costs resulting from
that agreement are allowable.
(f) Costs incurred by the non-Federal

entity In connection with the defense
of suits brought by its employees or ex-
employees under section 2 of the Major
Fraud Act of 1988(18U.S.C. 1081),in-
cluding the cost of all relief necessary
to make such employee whole, where
the non-Federal entity was found liable
or settled, are unallowable.
(g) Costs of prosecution of claims

against the Federal Government, in-
clUding appeals of !lnal Federal agency
decisions, are unallowable.
(h) Costs of legal, acoounting, and

consultant services. and related costs.
incurred in connection with patent in-
fringement litigation, are unallowable
unless otherwise provided for in the
Federal award.
(I) Costs wbich may be unallowable

under this section, including directly
associated costs, must be segregated
and accounted for separately. During
the pendency of any proceeding covered
by paragraphs (b) and (f) of this sec-
tion, the Federal Government must
generally withhold payment of such
costs. However, if in its best interests.
the Federal Government may provide
for conditional payment upon provision
of adequate security, or other a.dequate
assurance, and ~eement to repay all
unallowable costs, plus interest, if the
costs are subsequently determined to
be unallowable.
['18 FR 78608, Dec. 26, 2013. lUI amended a.t 79
FR 76886,Dec. 19,2014]
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§ 200.436 Depreciation.
(a) Depreciation is the method for al-

locating the cost of fixed 8.BSetsto pert-
ods benefitting from asset use. The
non-Federal entity may be com-
pensated for the use of its buildings,
capital Improvements, equipment, and
software projecte capitalized In accord-
ance with GAAP, provided that they
are used, needed in the non-Federal en-
tlty's activities, and properly allocated
to Federal awards. Sucb oompensatton
must be made by computing deprecia-
tion.
(b) The allocation for deprsclatdon

must be made In accordance witb Ap-
pendices ill through IX.
(c) Depreciation is oomputed apply·

Ing the following rules. The computa-
tion of depreciation must be ba.sed on
the acquisltdon cost of the a.ssets in-
volved. For an asset donated to the
non-Federal entity by a tbird party, its
fa.1rmarket vaJue at tbe time of the do-
nation must be considered as the acqui-
sition cost. Sucb assets may be depre-
ciated or claimed as matching but not
both. For the purpose of computing de-
preolation, the acquisition cost will ex-
clude:
(1)The cost of land;
(2) A:Ilyportion of the cost of build-

Ings and equipment borne by or do-
nated by the Federal Government, irre-
spectdve of where title was originally
vested or where it Is presently located;
(3) A:Ilyportion of the cost of build-

ings and equipment contributed by or
for the non-Federal entity where law or
agreement prohibits recovery; and
(4) July aeset acquired solely for the

performance of a non-Federal award.
(d) When computing deprecia.tion

cbarges, the following must be ob-
served:
(1) The period of useful service or

useful life established in each case for
usable capttal assets must take into
consideration such factors as type of
construction, nature of the equipment,
technological developments in the par-
ticular area, bisUlrical data, and the
renewal and replacement policies fo'l-
lowed for the individual items or class-
es of assets involved.
(2) The depreciation method used to

charge the cost of an a.sset (or group of
assets) to accounting periods must reo
nect the pattern of consumption of the

2 CFR Ch. II (1-1-15 Edlllon)

asset during Its useful life. In the ab-
sence of clear evidence indicating that
the expected consumption of the asset
will be significantly greater in the
early portions than in tbe later por-
tions of Its useful life, the stra.ight-Ilne
method must be presumed to be the ap-
propria.te method. DepreCiation metb-
ods once used may not be changed un-
less approved in advance by the cog-
n1za.nt agency. Tbe depreciation metb-
ods used to oaJoulate the depreoiation
amounts for Indireot (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
cial statements.
(3) The entire building, including the

shell and all components, may be treat-
ed as a single asset and depreciated
over a single useful 11fe. A building
may aJso be divided Into multiple com-
ponents. Each component Item may
then be depreciated over Its estimated
useful life. Tbe building components
must be grouped into three general
oomponents of a building: building
shell (Including construction and de-
sign costs), building services systems
(e.g., elevators, HVAC, plumbing sys-
tem and heating and air-conditioning
systsm) and fixed equipment (e.g.,
sterl11zers, casework, fume hOods, cold
rooms and gl8Sllwarelwashers). In ex-
ceptional cases, 8. oognizant agency
may authorize a nOD-Federal entity to
use more thaD these three groupings.
When a non-Federal entity elects to de-
preciate Its buildings by its compo-
nents, the eame depreoiatlon methods
must be used for indirect (F&A) pur-
poses and financial statements pur-
poses, as described In paragrapbs (d)(l)
and (2)of this section.
(4) No depreciation may be allowed

on any asaete that have outlived their
depreciable lives.
(5)Where the depreciation method Is

introduoed to replace the use allow-
ance method, depreciation must be
computed 8.8 if the asset had been de-
preciated over its entire 11fe(i.e., from
the date the asset was acquired and
ready for use to the date of dispoeal or
withdrawal from service). The total
amount of use allowance and deprecia·
tion for an asset (including Imputed de-
preciatton applicable to periods prior
to the conversion from the use allow-
ance method as well as depreciation
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after the conversion) may not exceed
the total acqutsitdon cost of the asset.
(e) Charges for depreciation must be

supported by adequate property
records. and physical inventories must
be taken at least once every two years
to ensure that the assets exist and are
usable. used. and needed. Statistical
sampling techniques may be used in
taking these inventories. In addition.
adequate depreciation records showing
the amount of depreciation taken each
period must also be maintained.
[78 FR ?8D. Dec.28. 2013. ll.S amendeda.t 79
FR 75886.Dec.19. 2014]

§200.437 Employee health and welfare
com.

(a) Costs incurred in accordance with
the non-Federal entity's documented
policies for the improvement of work-
Ing conditions, employer-employee re-
lations, employee health. and employee
performance are allowable.
(b) Such costs will be equitably ap-

portioned to all activities of the non-
Federal entity. Income generated from
any of these activities w1ll be credited
to the cost thereof unless such income
has been irrevocably sent to employee
welfare organizations.
(c) Losses resulting from operating

food services are allowable only if the
non-Federal entity's objective is to op-
erate such services on a break-even
basis. Losses sustained because of oper-
ating objectives other than the above
are allowable only:
(1)Wbere the non-Federal entity can

demonstrate unusual circumstances;
and
(2) With the approval of the cog-

nizant agency for indireot costs.

1200.438 Entertainment COIIt••
Costs of entertainment. including

amusement. diversion. and eocral ac-
tivities and any associated costs are
unallowable, except where specific
costs that might otherwise be oonsid-
ered entertainment have a pro-
grammatic purpose and are author12ed
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency.

§2OO.439

§200.439 Equipment and other capital
expenditure8.

(a) Bee 8200.18 Capital expenditures.
200.83Equipment. 200.69 Special pur-
pose equipment, 200.48General purpose
equipment. 200.2Acquisition cost. and
200.12Capital assets.
(b) The following rules of allow-

ab1lity must apply to equipment and
other capital expenditures:
(1) Capital expenditures for general

purpose equipment. buildings. and land
are unallowable as direct cha.rges, ex-
cept with the prior written approval of
the Fede1'll.1awarding agency or pass-
through entity.
(2) Capital expenditures for special

purpose equipment are allowable as di-
rect costs, provided that items with a
unit cost of $5,000or more have the
prior written approval of the Federal
awarding agenoy or pass-through enti-
ty.
(3) Capital expenditures for improve-

ments to land, buildings, or equipment
whioh materially increaee their value
or useful Ufe are unallowable as a di-
rect cost except with the prior written
approval of the Federal awarding agen-
cy. or pass-through' entity. See §200.436
Depreciation. for rules on the allow-
ability of depreciation on buildings.
capital improvements. and equipment.
See also §200.465Rental costs of real
property and equipment.
(4)When approved as a direct charge

pursuant to paragraphs (b)(1) through
(3) of this section. capital expenditures
w1ll be charged in the period in which
the expenditure Is incurred. or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awarding
agency,
(5) The unamortized portion of any

equipment written off as a result of a
change in capitalization levels may be
recovered by continuing to clatm the
otherwise allowable depreciation on
the equipment, or by amorti~ the
amount to be written off over a period
of yea.re negotiated with the Federal
cognizant agency for indirect cost.
(6) Cost of equipment disposal. If the

non-Federal entity is instructed by the
Federal awarding agency to otherwise
dispose of or transfer the equIpment
the costs of such disposal or transfer
are allowable.
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(7) Equipment and other capital ex-
penditures are unallowable as indirect
costs. See §200.436 Depreciation.
[78 FR 78608. Dec. 116.2m3. as amended at 79
FR 75886.Dec. 111.2014]

§ZOO.440Exchange rates.
(a) Cos!' increases for fluctuations in

exchange rates are allowable costs sub-
ject to the avallab1l1ty of funding.
Prior approval of exchange rate fluc-
tuations is required only when the
ch!U}geresults in the need for addi-
tional Federal funding. or the in-
crea.sed costs resul t in the need to sig-
ntncantly reduce the scope of the
project. The Federal awarding agency
must however ensure that adequate
funds are available to cover currency
fluctuations in order to avoid a viola-
tion of the Anti-Deficiency Act.
(b) The non-Federal entity is re-

quired to make reviews of local cur-
rency gains to determine the need for
a.dditional federal funding before the
expiration date of the Federal award.
Subsequent adjustments for currency
increases may be allowable only when
the non-Federal entity provides the
Federal awa.rding agency with ade-
quate source documentation from a
commonly used source in effect at the
time the expense was made. and to the
extent that sufficient Federal funds are
available.
['1lIFR 78608. Dec. 26, 2m3, as amendedat 79
FR 75886.Dec. 19, 201.)

§2OOM1 FinN, penalties, damaa'ee
and other settlements.

Costs resulting from non-Federal en-
tity violations of. alleged violations of.
or failure to comply with. Federal.
state, tribal, local or foreign laws and
regulations are unallowable, except
when incurred as a result of compli-
ance with specific provisions of the
Federal award. or with prior written
approval of the Fedsral awarding agen-
cy. See also §200.485 Defense and pros-
ecution of criminal and civil pro-
ceedings. claims. appeals and patent
infringements.

§200.442 Fund raising and investment
management costs.

(a) Costs of organized fund raising.
including financia.l campaigns, endow-

2 CFR Ch. II (1-1-15 Edtlon)

ment drives, solicitation of gifts and
bequests, and similar expenses incurred
to raise capital or obtain contributions
are unallowable. Fund raising costs for
the purposes of meeting the Federal
program objectives a.re allowable with
prior written approval from the Fed-
eral awarding agency. Proposal costs
are covered in 1200.460 Proposal costs.

(b) Costs of investment counsel and
staff and similar expenses incurred to
enhance income from investmsnts are
unallowable except when ll.8sociated
with investments covering pension.
self-insurance, or other funds which in-
clude Federal participation allowed by
this part.
(c) Costs rela.ted to the physlca.l cus-

tody and control of monies and securi-
ties are allowable.
(d) Both allowable a.nd unallowable

fund raising and investment activities
must be allocated as an appropriate
share of indirect costs under the condi-
tions described in 1200.418 Direct costs.

I 200M3 Gain. and looes OD diaposi-
tion of depreciable 888ets.

(a.)Gains and losses on the sale, re-
tirement. or other disposition of depre-
ciable property must be included In the
yea.r in which they occur as credits or
. charges to the asset cost grouping(s) in
which the property was included. The
amount of the gain or loss to be in-
cluded as a credit or charge to the ap-
propriate asset cost grouping(s) is the
difference between the amount realized
on the property and the undepreclated
basis of the property.
(b) Gains and losses from the disposi-

tion of depreciable property must not
be recognized as a separate credit or
charge under the following oonditions:

(1) The gain or 1088 is processed
through a depreciation account and Is
reflected in the depreciation allowable
under §§200.436 Depreciation a.nd200.439
Equipment and other capital expendi-
tnres,
(2) The property is given in exchange

as part of the purchase price of a simi-
lar item a.nd the gain or loss is taken
into account in determining the depre-
ciation cost basis of the new Item.
(3) A loss results from the Cailure to

maintain permissible insurance, except
as otherwise provided in §200.447 Insur-
ance and indemnification.
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(4) Compensation for the use of the
property was provided through use al-
lowances in lieu of depreciation.
(5) Ga1n8 and IOBSesarising from

mass or extraordinajoy sales, retire-
ments, or other dispositions must be
considered on a ca.se-by-case basis.
(c) Gains or I08Besof any nature aria-

ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of this sectdon, e.g., land,
must be excluded in computing Federal
award costs.
(d) When assets a.oqu1redwith Fed-

eral funds, in part or whollY, are dis-
posed of, the distribution of the pro-
ceeds must be made in accordance with
H200.310 Insurance Coverage through
200.316 Property trust relationship.
[78 FR 78008, Dec. 26, 2015, as amended at 79
J'R 75886,Dec. 19, 2014]

§ 200.444 General cosill of government.
(a) For states, local governments,

and Indian TrIbes, the general costs of
government are unallowable (except as
provided in §200.474 Travel costs). Unal-
lowable costs inolude:
(1) Salaries and expenses of the Office

of the Governor of a state or the chief
executive of a local government or the
chief executive of an Indian tribe;
(2) Salaries and other expenses of a

state legislature. tribal council. or
similar local governmental body. such
as a county supervisor. city counotl,
school board. etc .. whether incurred for
purposes of legislation or executive di-
rection;
(3) Costs of the judicial branch of a

government;
(4) Costs of prosecutorial activities

unlees treated as a direct cost to a spe-
cific program if authorized by statute
or regulation (however. this does not
preclude the allowability of other legal
activities of the Attorney General as
described in 1200.435 Defense and pros-
ecution of criminal and civil pro-
ceedings. claims. appeals and patent
1nfrtngements); and
(5) Costs of other general types of

government services normally provided
to the general public, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.
(b) For Indian tribes and Counclls of

Governments (COGs) (see §200.64 Local

§200.446

government). up to 50% of salaries and
expenses directly attributable to man-
a.ging and operating Federal programs
by the chief executive and his or her
staff can be included in the indirect
cost calculation without documenta-
tion.
['/8 FR 78608. Dec. 26, S013. lIB amended a.t 79
FR 75886.Dec.19, 2014J

§200.446 Goods or .emcee for per-
sonal UlIe.

(a) Costs of goods or services for per-
sona.l use of the non-Federal entity's
employees are unallowable regardless
of whether the cost 1s reported as tax-
able income to the employees.
(b) Costs of housing (e.g.• deprecia.-

tion, maintenanoe. ut1litles, fur-
nishings, rent). housing allowances and
perscnal living expenses are only al-
lowable as direct costs regardless of
whether reported 8.8 taxable income to
the employees. In addition. to be a.llow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200.446 Idle facilities and idle capac·
ity.

(a) As used in this section the fol-
lowing terms have the meanings set
forth in this section:
(1) Fa.cll1t1es means land and build-

ings or a.ny portion thereof, equipment
indiy1dually or collectively. or a.ny
other tangible capital asset. wherever
located, and whether owned or lea.sed
by the non-Federal entity.
(2) Idle facilities means completely

unused facilities that are excess to the
non-Federal entity's current needs.
(3) Idle capacity means the unused

capacity of partially used facilities. It
is the difference between:
(1) That which a fac1l1ty could

achieve under 100 percent operating
time on a one-shift basis less operating
interruptions resulting from time lost
for repairs. setups. unsatisfactory ma-
terials, and other normal delays and;
(it) The extent to which the fac111ty

was actually used to meet demands
during the account1ng period. A multi-
shift basis should be used if it can be
shown that this amount of usage would
normally be expected for the type of fa-
cility involved.
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(4) Cost of idle 1a.c1l1tlesor idle ca-
pacity means costs such as mainte-
nance, repair, housing, rent, and other
related costs. e.g., insurance. interest,
and depreciation. These costs could in-
clude the costs of idle publ1c safety
emergency facilities, telecommun1-
cations, or information technology sys-
tem capacity that is built to withstand
major fluctuations in load, e.g., con-
solidated data centers.
(b) The costs of idle facilities are un-

allowable except to the extent that:
(1)They are necessary to meet work-

load requirements which may fluctuate
and are allocated appropriately to all
benefiting programs; or
(2) Although not necessary to meet

fluctuations in workload, they were
necessary when acquired and are now
Idle because of changes in program re-
quirements, sfforts to achieve more ec-
onomical operations, reorganization,
termination, or other causes which
could not have been reasonably fore-
seen. Under the exception stated in
this subsection, costs of idle facilities
are allowable for a reasonable period of
time, ordinarily not to exceed one
year, depending on the initiative taken
to use, lease, or dispose of such facili-
ties.
(c) The costs of idle capacity are nor-

mal costs of doing business and are a
factor in the normal fluctuations of
usage or indirect cost rates from period
to period. Such costs are allowable,
provided that the capaoity is reason-
ably antiCipated to be nece88&l"Yto
carry out the purpose of the Federal
award or was originally reasonable and
is not subject to reduction or elimi-
nation by UBeon other Federal awards,
subletting, renting, or sale, in accord-
ance with sound business, economic, or
security practices. Widespread idle ca-
pacity throughout an entire fac111tyor
among a group of assets having sub-
stantially the eame function may be
considered idle fac1l1ties.

§200,447 Insurance and indemnifica·
tion.

(a) Costs of insurance required or ap-
proved and maintained, pursuant to
the Federal award, are allowable.
(b) Costs of other insurance in con-

nection with the general conduct of ac-

2 CFRCh. II (1-1-15 Edition)

ttvmea are allowable subject to the
following Umltatlons:
(1) Types and extent and cost of cov-

erage are in accordance with the non-
Federal entity's polioy and sound busi-
ness practice.
(2) Costs of insurance or of contribu-

tions to any reserve covering the risk
of loss of. or damage to. Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agency has specifically re-
quired or approved such costs.
(3) Costs allowed for business inter-

ruption or other similar insurance
must exclude coverage of management
fees.
(4) Costs of insurance on the lives of

trustees, offioers, or other employees
holding positiOns of similar respon-
sibilities are allowable only to the ex-
tent that the insuranoe represents ad-
ditional compensation (see 1200.431
Compensation-fringe benefits). The
cost of such insurance when the non-
Federal entity is identified as the bene-
ficiary Is unallowable.
(5) Insurance against defects. Costs of

insurance with respect to any coats in-
curred to correct defects in the non-
Federal entity's ma.terials or work-
manship are unallowable.
(6)Medical l1ab111ty(malpractice) in-

suranoe. Medical liability insurance is
an allowable cost of Federal research
programs only to the extent that the
Federal research programs involve
human subjects or training of partici-
pants in research techniques. Medical
lia.bl11tyinsurance costs must be treat-
ed as a direct cost and must be as-
signed to individual projects based on
the manner in whioh the Insurer allo-
cates the risk to the population cov-
ered by the insurance.
(c) Aotual losses which could have

been oovered by permiBBibleinsurance
(through a self-1nsurance program or
otherwise) are unallowa.ble, unless ex-
pre88Iy provided for in the Federal
award. However, oosts incurred because
of losses not covered under nominal de-
ductible insurance coverage provided
in keeping with sound management
practice, and minor losses not covered
by insurance, such as spoilage, break-
age, and disappearanoe of small hand
tools, which occur in the ordinary
course of operations, are allowable.
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(d) Contributions to a reserve for cer-
tain self-insurance programs Including
workers' compensation, unemployment
compensation, and severanoe pay are
allowable subject to the following pro-
visions:
(1) The type of coverage and the ex-

tent of coverage and the rates and pre-
miums would have been allowed had in-
surance (including re1nsurance) been
purchased to cover the risks. However,
prevision for known or reasonably esti-
mated self-insured liabilities, which do
not become payable for more than one
year aJter the provision is made, must
not exceed the d1scounted present
value of the l1ab1l1ty.The rate used ror
discounting the liab1l1ty must be deter-
mined by giving consideration to such
factors as the non-Federal entity's set-
tlement rate for those liab1Uties and
Its investment rate of return.
(2) Earnings or 1nvestment income on

reserves must be credited to those re-
serves.
(3)(1) Contribut1ons to reserves must

be based on sound actuarial principles
using historical experience and reason-
able assumptions. Reserve levels must
be analyzed and updated at least bien-
n1ally for each major risk being in-
sured and take into a.ccount any rein-
surance, coinsurance, etc. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claims:
(A) Submitted and adjudicated but

not paid;
(B) Submitted but not adjudioa.ted;

and
(C)Incurred but not submitted.
(ii) Reserve levels in exoess of the

amounts based on the above must be
identified and justified in the cost allo-
cation plan or indirect cost rate pro-
posal.
(4) Accounting records, actuaria.l

studies, and cost allocations (or bil-
lings) must recognize any significant
differences due to types of insured risk
and losses generated by the various in-
sured activities or agencies of the non-
Federal entity. If individual depart-
ments or agenCies of the non-Federal
entity experience significantly dif-
ferent levels of claims for a particular
risk, those differences are to be recog-
nized by the use of separate allocations

5200.448

or other techniques resulting in an eq-
uitable allocation.
(5) Whenever funds are transferred

from a self-insurance reserve to other
accounts (e.g., general fund or unre-
stricted account), refunds must be
made to the Federal Government for
its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargeable in accordance with
a.pplica.ble Federal cognizant agency
for indirect cost, clatms collection reg-
ulations.
(e) Insurance refunds must be cred-

ited against insurance costs in the year
the refund is received.
(f) Indemnification includes securing

the non-Federal entity against liabil-
ities to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity only to the extent expressly pro-
vided for in the Federal award, except
as provided in paragraph (c) of this sec-
tion.

§ JOO.448 Intellectual property.
(a) Patent costs. (1) The following

costs related to securing patents and
copyrights are allowable:
(i) Costs of prepa.ring disclosures, re-

ports, and other documents required by
the Federal award, and of searching the
art to the exten t necessary to make
such disclosures;
(ii) Costs of preparing documents and

any other patent costs in connection
with the filing and prosecution of a.
United States patent application where
title or royalty-free license is required
by the Federal Government to be con-
veyed to the Federal Government; and
(11i) General counseling services re-

lating to patent and copyright matters,
such as advice on patent and copyright
laws, regulations, clauses, and em-
ployee intellectual property agree-
ments (See also §200.459Professional
service costs).
(2) The following costs related to se-

curing patents and copyrights are unal-
lowable:
(1)Costs of preparing disclosures, re-

ports, and other documents, and of
searching the art to ma.ke disclosures
not required by the Federal award;
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(11)Costs in connection with filing
and prosecuting any foreign patent ap-
plication, or any United States patent
application, where the Federal award
does not require conveying title or a
royalty-free license to the Federal
Government.
(b) Royalties and other costs for use of

patents and copyrights. (1)Royalties on
a patent or copyright or amortization
of the cost of acquiring by purcha.se a
oopyright, patent, or rights thereto,
necesllAl'Yfor the proper performanoe
of the Federal award are allowable un-
less:
(I) The Federai Government already

has a license or the right to free use of
the patent or copyright.
(1i)The patent or copyright has been

adjudicated to be invalid, or has been
administratively determined to be in-
valid.
(111)The patent or copyright Is con-

sidered to be unenforceable.
(Iv) The patent or copyright is ex-

pired.
(2)Speoial oare should be exercised in

determining reasonableneBBwhere the
royalties may have been arrived at as a
result of less-than-a.rm's-length bar-
gaining, such as:
(1)Royalties paid to persons, includ-

Ing corporatione, a.!fil1ated with the
non-Federal entity.
(li) Royalties paid to unaffiliated

parties, including oorporations, under
a.n agreement entered into in con-
templation that a Federal award would
be made.
(iii) Royalties paid under an agree-

ment entered into after a Federal
award Is made to a non-Federal entity.
(3) In any case involving a patent or

copyright formerly owned by the nOD-
Federal entity. the amount of royalty
allowed must not exceed the cost which
would have been allowed had the non-
Federal entity retained title thereto.
['18FR 78608,Dec. 26, 2013, as amended a.t 79
FR 76886,Dec. 19, 2014]

§ l!OO.449 Interest.
(a) General. Costs incurred for inter-

est on borrowed capital, temporary use
of endowment funds, or the use of the
non-Federal entity's own funds, how-
ever represented, are unallowable. Fi-
nancing costs (including interest) to
acquire, construct, or replace capital

2 CFR Ch. II (1-1-15 Ecitlon)

assets are allowable, subject to the
oonditione in this section.
(b)(l) Capital assets is defined as

noted in §200.12 Capital assets. An
asset cost includes (as applicable) ao-
quisition costs, construction costs, and
other costs capitalized in accordance
with OAAP.
(2) For non-Federal entity fiecaJ

yea.rs begi.nn1ngon or after Ja.nuary I,
2()16,intang1ble a.ssets include patents
and computer software. For software
development projects, only interest at-
tributable to the portion of the project
costa capitalized in accordanoe with
OAAP is allowable.
(c) Conditions for all non-Federal enti-

ties. (1)The non-Federal entity uses the
capital assets in support of Federal
awards;
(2) The allowa.ble asset costs to ac-

quire fao1l1ties and equipment are lim-
ited to a fair market value available to
the non-Federal entity from an unre-
lated (azm's length) tlllrd party.
(3) The non-Federal entity obta.1ns

the financing via an arm's-length
transaction (that is, a transaction with
an unrelated third party); or claims re-
imbUrsement of actual interest cost at
a rate avallable via such a transactfon.
(4) The non-Federal entity limits

claims for Federal reimbursement of
interest costs to the least expensive al-
ternative. For example, a oapital lease
may be determined lese costly than
purchasing through debt financing, in
which case reimbursement must be
limited to the amount of interest de-
termined if lea.ainghad been used.
(6) The non-Federal entity expenses

or capitalizes allowa.ble interest cost in
accordance with OAAP.
(6) Earnings generated by the invest-

ment of borrowed funds pending their
disbursement for the aseet oosts are
used to offset the current period's al-
lowable interest cost, whether that
cost is expensed or capitalized. Earn-
ings lIubject to being reported to the
Federal Internal Revenue Servioe
under arbitrage requirements are ex-
cluda.ble.
(7) The following conditione must

apply to debt arrangements over $1
million to purchase or construot fa.cili-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase of 2.'ipercent or more. For
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this purpose, "initial equity contrrbu-
tion" means the amount or value of
contributions made by the non-Federal
entity for the acquisition of facilities
prior to occupancy.
(i) Tbe non-Federal entity must re-

duce claims for reimbursement of in-
terest cost by an e.mount equal to Im-
puted interest earnings on excess cash
flow attributable to the portion of the
fa.cility used for Federal awards.

(m The non-Federal entity must im-
pute interest on exoess cash flow as fol-
lows:
(A) Annually, the non-Federal entity

must prepare a cumulative (from the
inception of the project) report of
monthly cash inflows and outflows, re-
gardless of the funding souroe. For this
purpose, inflows oonsist of FedersJ re-
Imbursement ror depreciation, amorti-
zation of capitalized oonstruotion in-
terest, and annual interest cost. Out-
flows consist of initial equity contrtbu-
tions, debt principal payments (less the
pro-rata share attributable to the cost
of land), and interest payments.
(B) To compute monthly cash inflows

and outflows, the non-Federal entity
must divide the annual amounts deter-
mined in step (1) by the number of
months in the year (usually 12) that
the building is in service.
(C) For any month in which cumu-

lativs cash inflows exceed cumulative
outflows, interest must be caloulated
on the excess inflows for that month
and be treated as a reduction to allow-
able interest cost. The rata of interest
to be used must be the three-month
Treasury bill closing rate as of the last
business day of that month.
(8)Interest attributable to a fully de-

preciated asset is unallowable.
(d) Additional conditions for states,

local governments and Indian tribes.
For costs to be allowable, the non-Fed-
eral entity must have incurred the in-
terest costs for bu1ldings alter October
1, 1980,or for land and equipment after
September I, 1995.
(1)The requirement to offset interest

earned on borrowed funds against cur-
rent allowable interest cost (paragraph
(c)(5), above) also applies to earnings
on debt service reserve funds.
(2)The non-Federal entity will nego-

tiate the amount of allowable interest
cost related to the acquisition of fa.ciIi·

§200.450

ties with asset costs of $1 million or
more, as outlined in paragraph (c)(7) of
this section. For this purpose, a non-
Federal entity must cons1der only cash
inflows and outflows attributable to
that portion of the real property used
for Federal awards.
(e) Additional oonditions for IHEs.

For costs to be allowable, the TIlE
must have incurred the interest costs
after September 23, 1982,in connection
with acquisitions of capital assets that
occurred after that date.
(f) Additional condition for nonprofit

organizations. For costs to be allow-
able, the nonprofit organization in-
curred the interest costs after Sep-
tember 29, 1995,in connection with ac-
quisitions of capital assets that oc-
curred after that date.
(g) The interest allowab1l1ty provi-

sions of this section do not apply to a
nonprofit organization subject to "full
coverage" under the Cost Accounting
Standards (CAS), as defined at 48 CFR
9903.201-2(1'.).The non-Federal entity's
Federal awards are instead subject to
CAS 414 (48 CFR 9904.414), "Cost of
Money as an Element of the Cost of Fa-
cilities Capital", and CAS 417 (48CFR
9904.417),"Cost of Money as an Element
of the Cost of Capital Assets Under
Construction" .

§200.460 ~byin.,
(a) The cost of oertain influencing ac-

tivities associated with obtaining
grants, contracts, cooperative agree-
ments, or lOaDSis an unallowable cost.
Lobbying with respect to certain
grants, contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, including among oth-
ers, the provisions of 31 U.S.C. 1352,as
well as the common rule, "New Re-
strictions on LobbYing" published at 55
FR 6786 (February 26, 1990), including
<1eftnitions, and the Office of Manage-
ment and Budget "Governmentwide
Guidance for New Restrictions on Lob-
bying" and notioes published at 54 FR
52306(December 20, 1989), 55 FR 24540
(June rs, 1990),57 FR 1772(January 16,
1992),and 61FR 1412(January 19, 1996).
(b) Executive lobbying costs. Costs

incurred in attempting to improperly
influence either directly or indirectly,
an employee or officer of the executive
branch of the Federal Government to
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give consideration or to act regarding a
Federal award or a regulatory matter
are unallowable. Improper 1n11uence
means any Influence that induces or
tends to induce a Federal employee or
officer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In addition to the above, the Col-
lowing restrtcttons are applicable to
nonprofit organizations and lHEs:

(1) Costs associated with the fol-
lowing act1vities are Unallowable:

(1) Attempts to 1n11uenoethe out-
comes of any Federal, state, or local
election, referendum, initiative, or
similar procedure, through in-kind or
cash contributions, endorsements, pub-
licity, or simnar activity;

(ii) Establishing, administering. con-
tributing to, or paying the expenses of
a political party. campaign, political
action committee. or other organiza-
tion established for the purpose of in-
fluencing the outcomes of elections in
the United States;

(iii) Any attempt to Influence:
(A)'I'he introduction of Federal or

state legislation;
(B) The enactment or modification of

any pending Federal or state legisla-
tion through communication with any
member or employee of the Congress or
state legislature (Including efCorts to
influence state or local officials to en-
gage in similar lobbying activity);

(C) The enactment or modification of
any pending Federal or state legisla-
tion by preparing, distributing, or
using publicity or propaganda. or by
urging members of the general publ1c,
or any segment thereof, to contribute
to or participate In any mass dem-
onstration, march, rally, fund raising
drive, lobbying campaign or letter
writing or telephone campaign; or
(D) Any government official or em-

ployee In oonneotion with a decision to
sign or veto enrolled leg1slatlon;

(iv) Legislative 11aisonactivities, In-
cluding attendance at legislative see-
sions or committee hearings. gathering
information regarding legislation, and
analyzing the effect of legislation,
when such activities are ca.rried on in
support of or in knowing preparation
Coran effort to engage in unallowable
lobbying.

2 CFRCh. II (1-1-15 EditiOn)

(2) The following activities are ex-
cepted from the coverage of paragraph
(c)(1)of this section:

(1) Technical and factual presen-
tations on topics directly related to
the performance of a grant, contract,
or other agreement (through hearing
testimony, statements, or letters to
the Congress or a state legisla.ture, or
subdivision, member, or cognizant staff
member thereof), in response to a docu-
mented request (including a Congres-
sional Record notice requesting testi-
mony or statements for the record at a
regularly scheduled hearing) made by
the non-Federa.l entity's member of
congrese, legielative body or a subdivi-
sion, or a oogn1za.nt staff member
thereof, provided such information is
readily obtainable and can be readily
put in deliverable form, and further
provided that costs under this section
for travel, lodging or meals are unal-
lowable unless incurred to offer testi-
mony at a regularly scheduled Congres-
sional hearing pursuant to a written
request for such presentation made by
the Chairman or Ra.nk1ng Minority
Member of the Committee or Sub-
committee conducting such hea.rlngs;

(11) Any lobbying made unallowable
by paragraph (c)(1)(iii) of this section
to 1nfluenoe state legislation In order
to directly reduce the cost, or to avoid
material impairment of the non-Fed-
eral entity's authority to perform the
grant. contract, or other agreement; or

(iii) Any activity speclflcally author-
ized by statute to be undertaken with
funds from the Federal award.

(iv) Any activity excepted from the
definitions of "lobbytng" or "influ-
encing legislation" by the Internal
Revenue Code provisions that require
nonprofit organizations to limit their
participation in direct and "grass
roots" lobbying activities in order to
retain their oharitable deduction sta-
tue and avoid punitive excise taxes.
I.R.C. H501(cXS),501(h),4911(a).includ-
ing:

(A) Nonpartisan anaJysls. study. or
research reports;

(B) Exa.mina.tions and discussions of
broad social, economtc, and similar
problems; and

(C) Information provided upon re-
quest by a legislator for technical ad-
vice and assiatance, as defined by I.R.C.
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§4911(d)(2)and 26 CFR 56.4911-2(c)(l)-
(c)(8).
(v) When a non-Federal entity seeks

reimbursement for indirect (F&A)
costs, total lobbying costs must be sep-
arately identified in the indirect (F&A)
cost rate proposal, and thereafter
treated as other unallowable actlv1ty
C08ts in accordance with the proce-
dures of §200.418Direct costs.
(vi) The non-Federal entity must sub-

mit as part of its annual Indirect
(F&A) cost rate proposal a certification
that the requirements and standards or
this section have been complied with.
(See also §200.415 Required certin-
cations.)
(v1i)(A)Time logs, calendars, or simi-

lar records are not required to be cre-
ated for purposes of complying with
the record keeping requirements in
§200.802 Flnancia.l management with
respect to lobbying costs during any
particular calendar month when:
(1) The employee enga.ges In lobbying

(8.8 de!ined in paragraphs (c)(I) and
(c)(2) of this section) 25 percent or less
of the employee'S compensated hours of
employment during that calendar
month; and
(2) Within the preceding five-year pe-

riod, the non-Federal entIty has not
materially mIsstated allowable or un-
allowable coste of any nature, Includ-
Ing legislative lobbying costs.
(B) When conditions In plU'agraph

(c)(2)(v1I)(A)(1)and (2) of this section
are met, non-Federal entities are not
required to esta.bl1sh records to support
the allowab1l1ty of claimed costs in ad-
dItion to records already required or
maintained. Also, when conditione in
paragra.phs (c)(2Xvii)(A)(1) and (2) of
this seotion are met, the absence of
time logs, calendars, or similar records
will not serve as a basis for disallowing
costs by contesting estimates of lob-
bying time spent by employees during
a c&lendar month.
(viii) The Federal awarding agency

must establish procedures for resolving
in advance, in consultation with OMB,
any significant Questions or disagree-
ments concerning the interpretation or
application of this section. Any such
advance resolutlone must be binding in
any subsequent settlements, audits, or
investigations with respect to that
grant or contract for purposes of inter-

§200AS3

pretatlon of this part, provided, how-
ever, that this must not be construed
to prevent a contractor or non-Federal
entity from contesting the lawfulness
or such a determination.

§300.451 Losses on other awards or
contraeta.

Any excess of costs over income
under any other award or oontract of
any nature is unallowable. ThIs in-
cludes, but Is not l1m1ted to, the non-
Federal entity's contributed portion by
reason of cost-shartng agreements or
any under-recoveries through negotia-
tion of nat amounts for lnd1rect (F&A)
cost.s. Also, any excess of costs over au-
thorized funding levels transferred
from any award or contract to another
award or contract is unallowable. All
IOSS68 are not allowable indirect (F&A)
coste and are required to be included in
the appropr1ate indirect cost rate base
for allocation of indirect costs.

I 200.452 Maintenance and repair
costs.

Costs incurred for ut1l1t1es, insur-
ance, security, necessary maintenance,
janitorial services, repair, or upkeep of
buildings and equipment (including
Federal property unless otherwise pro-
vided for) which neither add to the per-
manent value of the property nor ap-
preciably prolong 1ts intended life, but
keep It in an emoient operating condi-
tion, are allowable. Costl! Incurred for
improvements which add to the perma-
nent value of the buildings and equip-
ment or appreciably prolong their in-
tended life must be treated a.s capital
expenditures (see §200.439Equipment
and other cap1tal expenditures). These
costs are only allowable to the extent
not paid through rental or other agree-
ments.

t 200.433 Materials and supplies costs,
includinB C08t8 of computing de-
vicetl.

(a) Costs incurred for materials, sup-
plies, and fabricated parts necessary to
carry out a Federal award are allow-
a.ble.
(b) Purchased materials and supplies

must. be charged at their actual prices,
net of appUcable credits. Withdrawals
from general stores or stockrooms
must be charged at their actual net
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cost under any recognized method of
pricing inventory withdrawals. consist-
ently applied. Incoming transportation
charges are a proper part of materials
and supplies costs.

(c) Materials and supplies used for
the performance of a Federal award
may be charged as direct costs. In the
specific case of computing devices,
charging as direct costs is allowa.ble for
devices that are essential and allo-
cable. but not solely dedicated. to the
performance of a.Federal award.

(d) Where federally-donated or fur-
n1shed materials are used in per-
forming the Federal award. such mate-
rials will be used without charge.
[78 FR 78608, Dec. 26. 2018, lUI a.mendedat 79
FR 75887,Dec.19, 2OH]

§ 200.464 Membershipl, subllCliptiODII,
and profeflaiouaJ activity coats.

(a) Costs of the Don-Federal entity's
membership in business. technica.l. and
professional organiza.tions are allow-
able.

(b) Costs of the Don-Federal entity's
subscriptions to buemeee, profeBSlonal,
and technical periodicals are allowable.

(c) Costs of membership in any civic
or community organization are a.llow-
able with prior approva.l by the Federal
a.wa.rd1nga.gency or p&BS-throughenti-
ty.

(d) Costs of membership in any coun-
try club or social or dining club or or-
ganization are unallowable.

(e) Costs of membership in organiza-
tions whose primary purpose is lob-
bying are unallowa.ble. Bee also 1200,450
Lobbying.

f 200.466 Organization costa.
Costs sucb as incorporation fees, bro-

kers' fees, fees to promoters. organizers
or management consultants. attorneys.
accountants. or investment counselor.
whether or not employees of the non-
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Federal
awarding agency.

§ 200.466 Participant support COilU.

Participant support costs as defined
in §200.75 Participant support costs are
allowable with the prior a.pproval of
the Federa.l awarding agency,

2 CFRCh. II (1-1-15 Edition)

§ 200.467 Plant and ItlCIlrity costs.
Necessa.ry and reasona.ble expenses

incurred for protection and security of
fac1l1ties. personnel, and work products
are allowable. Such costs include, but
a.re not limited to. wages and uniforms
of personnel enga.ged 1n seourity activi-
ties; equipment; barriers; protective
(non-m1litary) gear. devices, and equip-
ment; contractual security services;
and consultants. Capital expenditures
for plant seourity purposes a.re subject
to 1200.439 Equipment and other ca.pital
expenditures.
[78 FR 78608, Dec. 26. 2013. as amendedat 79
FR 75887,Dec.19.2014]

f 200.408 Pre-award costs.
Pre-award costs are those incurred

prior to the effective date of the Fed-
era.! awa.rd directly pursuant to the ne-
gotiation and 1n anticipa.tion of the
Federal awa.rd where such costs are
necessary for efficient and timely per-
formanoe of the scope of work. Such
costs are a.llowa.ble only to the extent
that they would have been allowa.ble if
incurred after the date of the Federal
award and only with the written ap-
prova.l of the Federa.l a.warding agency.

1200.469 Professional service oosta.
(a.) Costs of professional and consult-

ant services rendered by persons who
are members of a particular profession
or pOBBeBSa spec1a.1skill. and who are
not off1cers or employees of the non-
Federal entity, are allowable, subject
to paragraphs (b) and (0) when reason-
able in relation to the services ren-
dered and when not contingent upon
recovery of the costs from the Federal
Government. In addition, lega.l and re-
lated services are limited under
§200.4SS Defense and prosecutfon of
criminal and civil proceedings, claims,
appeals and pa.tent 1nfrlngements.

(b) In determining the a.llowabllity of
costs in a.particular case, no single fac-
tor or any speoial combination of fac-
tors is necessarns determinative. How-
ever, the following factors are relevant:

(1) The nature and scope of the serv-
ice rendered in relation to the service
required.
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(2) The neceBBityof contract1ng for
the service, considering the non-Fed-
eral entitY'B capability in the par-
ticular area.
(8) The past pattern of such coste,

particularly in the yeare prior to Fed-
eral awards.
(4) The 1mpact of Federal awards on

the non-Federal entity's business (i.e.,
what new problems have arisen).
(5)Whether the proport1on of Federal

work to the non-Federal entity's total
business Is such as to influence the
non-Federal entIty In favor of incur-
ring the cost, particularly where the
servIces rendered are not of a con-
tinuing nature and have little relation-
ship to work under Federal awards.
(6) Whether the service can be per-

formed more economically by direct
employment rather than contract1Dg.
(7) The qualifications of the indi-

vidual or concern rendering the service
and the customary fees charged, espe-
cially on non-federally funded activi-
ties.
(8) Adequacy of the contractual

agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
quired, rate of compensation, and ter-
mination provisions).
(c) In addition to the factore in para-

graph (b) of this sectton, to be allow-
able, retainer fees must be supported
by evidence of bona fide services ava.1l-
able or rendered.

§200.460 PropoeaJ coats.
Proposal oosts are the ooste of pre-

paring bids, proposals, or applloatlons
on potential Federal and non-Federal
awards or projects, Including the devel-
opment of data necessary to support
the non-Federal entity's bids or pro-
posals. Proposal costs of the current
accounting period of both successful
and unsuccessful bids and proposals
normally should be treated as indirect
(F&A) coste and allocated currently to
all activities of the non-Federal entity.
No proposal costs of past account1ng
periods will be allocable to the current
period.

§200.461 Publication and printing
Clasts.

(a) Publication costs for electronic
and print media, Including distribu-
tion, promotion, and general handl1ng

§2oo.463

are allowable. If these costs are not
identifiable with a particular cost ob-
jective, they should be allocated as in-
direct coste to all benefiting actIvities
of the non-Federal entIty.
(b) Page charges for professiona.l

journal publioations are allowable
where:
(l) The publications report work sup-

ported by the Federal Government; and
(2)The charges are levied ImpartIally

on all items published by the journal,
whether or not under a Federal award.
(8) The non-Federal entity may

charge the Federal award before close-
out for the coete of publication or shar-
ing of research results if the costs are
not incurred during the period of per-
formance of the Federal award.

f 200.462 Rearrangement and recon-
venioD com.

(a) costs incurred for ordinary and
normal rearrangement and alteration
of fac1l1ties are allowable as indirect
costs. Special arrangements and al ter-
atdons costs incurred speCifically for a
Federal award are allowable as a direct
cost with the prior approval of the Fed-
eral awarding agency or pa.ss-through
entity.
(b) Costs incurred in the restoration

or rehab1l1tatlon of the non-Federal en-
tIty's facilities to approximately the
same condition existing immediately
prior to commencement of Federal
awards. lees ooste related to norma.l
wear and tear, are allowa.ble.

§200.463 Recruiting eostll.
(a) Subject to para.graphs (b) and (c)

of this section, and provided that the
size of the staff recruIted and main-
tained is in keeping with workload re-
quirements, costs of "help wanted" ad-
vertising, operatIng coste of an em-
ployment offic:;enecessary to secure
and maintain an adequate staff, costs
of operating an aptitude and edu-
cational testing program, travel coste
of employees while engaged in recruit-
ing personnel, travel costs of appli-
cants for interviews for prospective
employment, and relooation costs in-
curred incident to recruitment of new
employees, are allowable to the extent
that such costs are incurred pursuant
to the non-Federal entity's standard
recruitment program. Where the non-
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Federal entity uses employment agen-
cies, C08U! not in excess of standard
commercial rates for such services are
allowable.
(b) Special emoluments, fringe bene-

fits, and salary allowances incurred to
a.ttra.ct professional personnel that do
not meet the test of reasonableness or
do not conform with the established
practices of the non-Federal entity, are
unallowable.
(c) Where relocation coste incurred

incident to recruitment of a new em-
ployee have been funded in whole or in
part to a Federal award, and the newly
hired employee resigns for reasons
within the employee's control within 12
months after hire, the non-Federal en-
tity will be required to refund or credit
the Federal share of such relocation
costs to the Federal Government. See
also §2oo.464 Relocation costs of em-
ployees.
(d) Short-term, travel visa coste (as

opposed to longer-term, immigration
visas) are generally allowable expenses
that may be proposed as a direct cost.
Since short-term visas are issued for a
specifiC period and purpose, they can be
clearly Identif1ed as directly connected
to work performed on a Federal award.
For these costs to be directly charged
to a Federal award, they must:
(1) Be critical and necessary for the

conduct of the project;
(2) Be allowable under the applicable

cost principles:
(3) Be consistent with the non-Fed-

eral entity's cost accounting practices
and non-Federal entity policy; and
(4) Meet the def1nltion of "direct

cost" as described in the applicable
cost principles.
[78 FR 78608, Dec. 26. 2013, 8.Il amended a.t 79
FR 75887.Dec. 19. 2014]

t 200.484 Relocation coste of emplo)'·
ees.

(a) Relocation costs are costs inci-
dent to the permanent change of duty
assignment (for an indefinite period or
for a stated period of not less than 12
months) of an existing employes or
upon recruitment of a new employee.
Relocation costs are allowable, subject
to the limitations described in para-
graphs (b), (c), and (d) of thls eectdon,
provided that:

2 CFR Ch. II (1-1-15 EdlHon)

(1) Tbe move is for the benefit of the
employer.
(2) Reimbursement to the employee

is in accordance with an established
written policy consistently followed by
the employer.
(3) Tbe reimbursement does not ex-

ceed the employee's actual (or reason-
ably estimated) expenses.
(b) Allowable relocation costs for

current employees are l1m1ted to the
following:
(1) Tbe costs of transportation of the

employee, members of bis or her Imme-
diate family and his household, and
personal effects to the new location.
(2) The coste of finding a new home,

such as advance trips by employees and
spouses to locate living quarters and
temporary lodg1n.g during the transl-
tion period, up to maximum period of
30 oalenda.r days.
(3) Closing oosts, such as brokerage,

legal, and appraisal fees, incldent to
the disposition of the employee'S
former home. These costs, together
with those described ln (4), are limited
to 8 per cent of the sales price of the
employee's former home.
(4) Tbe continuing costs of ownership

(for up to slx months) of the vacant
former home after the settlement or
lease date of the employee's new per-
manent home, such lIB maintenance of
buildings and grounds (exclusive of fix-
ing'-up expenses), utilities, taxes, and
property insurance.
(5) Other necessary and reaeonabte

expenses normally incident to reloca-
tion, such as the costs of canceling' an
unexpired lease, transportation of per-
sonal property, and purchasing insur-
ance against 1088 of or damages to per-
sonal property. Tbe cost of canceling
an unexpired lease 1s 11m1tedto three
times the monthly rental.
(c) Allowable relocatlon oosts for new

employees are limited to those de-
scribed in paragraphs (b}(1)and (2) of
t.b18section. When relocation costs in-
curred incident to the recruitment of
new employees have been oharged to a
Federal a.ward and the employee re-
slgns for reasons within the employee's
control within 12 months after hire,
the non-Federal entlty must refund or
credit the Federal Government for its
share of the cost. However, the costs of
tra.vel to an overseas loca.tion must be
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considered travel costs in accordance
with §200.474 Travel costs, and not this
1200.464 Relocation costs of employees,
for the purpose of this paragraph if de-
pendents are not pennitt.ed at the loca-
tion for any reason and the costs do
not include costs of transporting
household goods.
(d) The following oosts related to re-

location are unallowable:
(1) Fees and other costs assooiated

with &Cqulr1nga new home.
(2) A lOBSon the sale of a former

home.
(3) Continuing mortgage pnncipal

and Interest payments on a bome being
sold.
(4) Income taxes paid by an employee

related to reimbursed relocation costs.
[78 FR 78808, Dec. 26, :lO13, a.s amended at 79
FR 75887,Dec. 19, 2014]

§200.485 Rental costs of real property
and equipment.

(a) Subject to the limitations de-
scribed in paragraphs (b) through (d) of
this section, rental costs are allowable
to the extent tbat the rates are reason-
able in light of such factors as: rental
costs of comparable property, if any;
market conditions in the area; alter-
natives available; and the type, life ex-
pectanoy. condition. and value of the
property leased. Rental arrangements
should be reviewed periodically to de-
termine if circumstances have changed
and other options are available.
(b) Rental costs under "sale and lea.se

back" arrangements are allowable only
up to the amount that would be !!-I-
lowed had the non-Federal entity con-
tinued to own the property. This
amount would include expenses such as
depreciation. maintenance, taxes, and
insurance.
(c) Rental costs under "less-than-

arm's-length" leases are allowable only
up to the amount (as explained in para-
graph (b) of this section). For this pur-
pose. a less-than-arm's-Iength lease is
ODeunder which one party to the lease
agreement is able to control or sub-
stantially influence the actions of the
other. Such leases include, but are not
limited to those between:

(1) Divisions of the non-Federal enti-
ty;

§2OO.465

(2) The non-Federal ent1ty under
common control through common offi-
cers, directors, or members; and
(3) The non-Federal entity and a di-

rector, trustee, omcer, or key em-
ployee of the non-Federal entity or an
Immediate family member, either di-
rectly or through corporations, trusts,
or similar arrangements in which they
hold a controlling interest. For exam-
ple, the non-Federal entity may eetab-
Usb a separate corporation for the sole
purpose of owning property and leuing
It back to the non-Federal entity.
(4) Famny members Include one

party with any of the following rela-
tionships to another party:

(1) Spouse, and parents thereof;
(11) Children, and spouses thereof;
(iii) Pa.rents, and spouses thereof;
(iv) Siblings, and spouses thereof;
(v) Grandparents and grandchildren,

and spouses thereof;
(vi) Domestic partner and parents

thereof, including domestic partners of
any individual in 2 through 6 of this
definition; and
(vii) Any individual related by blood

or affinity whose close association with
tbe employee is the equivalent of a
family relationship.
(6) Rental costs under leases which

are required to be treated as capItal
leases under GAAP are allowable only
up to the amount (as explained in para-
graph (b) of this section) that would be
allowed had the non-Federal entity
purchased the property on the date the
lease agreement was exeouted. The pro-
visions of GAAP must be used to deter-
mine whether a lease is a capital lease.
Interest oosts related to capital leases
are allowable to the extent they meet
the criteria in §200.449 Interest. Unal-
lowable costs include amounts paid for
profit, management fees, and taxes
that would not have been incurred had
the non-Federal entity purchased the
property.

(6) The rental of any property owned
by any individuals or entities aff'i1ia.ted
with the non-Federal entity. to include
commercial or residential real estate.
for purposes such as the home office
workspace is unallowable.
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§200.486 ScbolJlrshipl and student aid
costa.

(a) Costs of scholarships, felll>wships,
and other programs of student aid at
IREs are allowable only when the pur-
pose of the Federal award Is to provide
training to selected participants and
the charge is approved by the Federal
awa.rding' agency. However, tuition re-
miasfon and other forms of compensa-
tion paid as, or in lieu of, wages to stu-
dents performing neoessarz work are
allowable provided that:

(1) The individual is conducting ac-
tivities necesS6.l.-Yto the Federal
award;
(2) Tuition remission and other sup-

port are provided in accordance with
established policy of the TIlE and con-
sistently provided in a like manner to
students in return for similar activities
conducted under Federal awards as
well 8.8 other activities; and
(3) During the academic period, the

student is enrolled in an advanced de-
gree program at a non-Federal entity
or affiliated institution and the activi-
ties of the student in relation to the
Federal award are related to the degree
program;
(4) The tuition or other pe.yments are

reasonable compensation for the work
performed and are conditioned explic-
itly upon the performance of necessary
work; and
(5) It is the mE's practice to simi-

larly compensate students under Fed-
eral awards as well as other activities.
(b) Charges for tuition remission and

other forms of compensation paid to
students as, or mIteu of, sa.1ar1esand
wages must be subject to the reporting
requirements in 1200.430 Compensa-
tion-personal services, and must be
treated as direct or indirect cost in ac-
cordance with the actual work being
performed. Tuition remission may be
charged on an average rate basis. See
also §200.431 Compensation-fringe ben-
efits,

§200.467 Selling and marketing coetII.

Costs of selling and marketing any
products or services of the non-Federal
entity (unless allowed under §200.421
Advertising and public relations.) are
unallowable, except as direct costs.
with prior approval by the Federal

2 CFR Ch.n (1-1-15 Edition)

awarding a.gency when necessary for
the performance of the Federal award.

§100.468 Specialized service facllitles.
(a) The costs of services provided by

highly complex or special1Eed,faci11ties
operated by the non-Federal entity,
such as computing fac1l1t1es,wind tun-
nels, and reactors are allowable, pro-
vided the charges for the services meet
the conditions of either pa.ragraphs (b)
or (c) of this section, and, in addition,
take into account any items of income
or Federal flnancing that qualify as ap-
pl1ca.blecredits under 1200.406 Applica-
ble credits.
(b) The costs of such services. when

material, must be charged directly to
applicable awards based on actual
usage of the services on the basis of a
schedule of rates or established meth-
odology that:

(1) Does not discriminate between ac-
tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding usage by the non-Federal enti-
ty for internal purposea, and
(2) Is designed to recover only tbe ag-

gregate costs of the services. The costs
of each service must consist normally
01 both its direct costs and its allocable
share of all indirect (F&A) coste. Rates
must be adjusted at least biennially,
and must take into consideration overl
under applied costs of the previous pe-
nodes).
(c) Where the costs incurred for a

service are not material, they may be
allocated as indirect (F&A) costs.
(d) Under some extraordinary cir-

cumstances, where it is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative costing arrangements, such
arrangements may be worked out with
the Federal cognizant agency for indi-
rect costs.

I100.469 Student activity costs.
Costs incurred for intramural activi-

ties, student publications, student
clubs, and other student activities, are
unallowable. unless specifically pro-
vided for in the Federal award.

§200.470 Tues (including Value
AddedTu).

(a) For states, local governments and
Indian tribes:
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(1) Taxes that a governmental unit is
legally required to pay are allowable,
except for self-&88ell8edtaxes that dis-
proportionately affect Federal pro-
grams or changes in tax polioies that
disproportionately affect Federal pro-
grams.

(2) Gasoline taxes, motor vehicle
fees, and other taxes that are in effect
user fees for benefits provided to the
Federal Government are allowable.
(3) This provision does not reetrict

the authority of the Federal awarding
agency to identify taxes where Federal
partiCipation is inappropriate. Where
the identification of the amount of un-
allowable taxes would require an inor-
dinate amount of effort, the cognizant
agency for Indirect costs may accept a
reasonable approximation thereof.
(b) For nonprofit organizations and

IHF.s:
(1) In general, taxes which the non-

Federal entity is required to pay and
which are paid or accrued in accord-
ance with GAAP, and payments made
to local governments in lieu of taxes
which are commeneurate with the local
government services reoeived are aJ-
lowable, except for:
(1)Taxes from which exemptions are

avallable to the non-Federal entity di-
rectly or which are available to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and, in the latter case, when the Fed-
eral awarding agency makes availa.ble
the neoessary exemption oertificates,
(11) Special assessments on land

whioh represent capital Improvements,
and
(111)Federal Income taxes.
(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-
terest thereon, which were allowed as
Federal award coste, will be oradlted
either as a oost reduotion or cash re-
fund, as appropriate, to the Federal
Government. However, any Interest a.c-
tually paid or credited to an non-Fed-
eral entity incident to a refund of tax,
interest, and penalty will be paid or
credited to the Federal Government
only to the extent that such Interest
accrued over the period during which
the non-Federal entity has been reim-
bursed by the Federal Government for
the taxes, Interest, and penalties.

§2oo.471

(c) Value Added Tax (VAT) Foreign
taxes charged for the purcha.8e of goods
or servioes that a non-Federal entity Ie
legally required to pay in country Is an
allowable expense under Federal
awarde. Foreign tax refunds or applica-
ble credits under Federal awards refer
to receipts, or reduction of expendi-
tures, which operate to offset or reduce
expenee items that are allocable to
Federal awards as direct or indirect
C06ts. To the extent that such credits
accrued or received by the non-Federal
entity relate to allowable cost, these
costs must be credited to the Federal
awarding agency either as costs or cash
refunds. If the costs are credited back
to the Federal award, the non-Federal
entity may reduce the Federal share of
oosts by the amount of the foreign tax
reimbursement, or where Federal
award has not expired, use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal a.warding
agency.

§200.471 TerminatioD costa.
Termination of a Federal a.ward gen-

erally gives rise to the incurrence of
costs, or the need for speoial treatment
of oosts, which would not have arisen
had the Federal award not been termt-
nated. Cost prinoiples covering these
items are set forth in this section.
They are to be used in conjunction
with the other provtstons of this part
in termination situations.
(a) The cost of items reasonably usa-

ble on the non-Federal entity's other
work must not he allowable unless the
non-Federal entity submits evidence
that it would not retain such items at
oost without sustaining a loss. In de-
ciding whether such itenus are reason-
ably usable on other work of the non-
Federal entity, the Federal awarding
agency should consider the non-Federa.l
entity's plans and orders for current
and soheduled activity. Contempora-
neous purchases of common items by
the non-Federal entity must be re-
garded as evidence that such items are
reasonably usable on the non-Federal
entity's other work. Any acceptance of
common items as allocable to the ter-
minated portion of the Federal award
must he limited to the extent that the
quantities of such items on hand, in
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transit, and on order are in excess of
the rea.sonable quantitative require-
ments of other work.
(b) If in a particular case, despite all

reasonable efforts by the non-Federal
entity, certain costs cannot be discon-
tinued immediately after the effective
date of termination, such costs are
generally allowable within the limita-
tions set forth in this part, except that
any such costs continuing after termi-
nation due to the negligent or willful
failure of the non-Federal ent1ty to dis-
continue such costs must be unallow-
able
(c) Loss of useful value of special

tooling, machinery, and equipment is
genera.lly allowable 11:

(1) Such spec1a.ltooling, special ma-
chinery, or equipment is not reason-
ably capable of use in the other work of
the non-Federal entity,
(2) The interest of the Federal Gov-

ernment is protected by transfer of
title or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.813 Equipment, paragraph
(d), and
(3) The loss of useful value for any

one terminated Federal award is lim-
Ited to that portion of the acautsttacn
cost which bears the same ratio to the
total acquisition cost as the termi-
nated portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the special tooling, machinery,
or equipment wa.sacquired.
(d) Rental costs under unexpired

leases are generally allowable where
clearly shown to have been reasonably
necessary for the performance of the
terminated Federal award less the re-
sidual value of such leases, if:

(1) The amount of such rental
claimed does not exceed the reaeonable
use value of the property leased for the
period of the Federal award and such
further period as may be reasonable,
and
(2) The non-Federal entity makes all

reasonable efforts to terminate, assign,
settle, or otherwise reduce the cost of
such lease. There also may be included
the cost of alterations of such leased
property, provided such alterations
were necessary for the performance of
the Federal award, and of reasonable

2 CFR Ch. II (1-1-15 Edition)

restoration required by the provtstons
of the lease.
(e) Bettlement expenses including the

following are generally allowable:
(1) Aooounting, legal, clerical, and

Similar costs reasonably neceBSaI'Yfor:
(1) The prepara.tion and presentation

to the Federal awarding agency of set-
tlement claims and supporting data
with respect to the term1Dated portion
of the Federal award, untess the termi-
nation is for cause (see Subpart D-
Post Federal Award Requirements of
this pm, Ii 200.338 Remedies for N on-
oompliance through 200.342 Effeots of
Suspension and termination); and

(11) The termination and settlement
of subawa.rds.
(2) Reasonable coste for the storage,

transportation, protection, and disposi-
tion of property provided by the Fed-
eral Government or acquired or pro-
duced for the Federal awa.rd.

(f) Claims under subawa.rds, including
the allocable portion of claims which
are common to the Federal award and
to other work of the non-Federal enti-
ty, are generally allowable. An appro-
priate share of the non-Federal entity's
indirect costs may be allocated to the
amount of settlements with contrac-
tors and/or subrecipients, provided that
the amount allocated is otherwise con-
sistent with the basic guidelines con-
tained in 1200.414 Indirect (P&A) costs.
The indirect costs 80 allocated must
exclude the same and similar costs
claimed directly or indirectly as settle-
ment expenses:

i1100.472Traininr aDdeducation costa.
The cost of training and education

provided for employee development is
allowable.

t 200.478 Transportation com.
Costs incurred for freight, express,

cartage, postage, and other transpor-
tation services relating either to goods
purchased, in process, or delivered, are
allowable. When such costs can readilY
be identified with the items involved,
they may be cha.rged directly IlB trans-
portation costs or added to the cost of
such items. Where identification with
the materials received cannot readily
be made, inbound transportat1on cost
may be charged to the approprta.te 1n-
direct (F&A) cost accounts 11 the non-
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Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound fre1ght, if reimbursable under
the terms and conditions of the Federal
award, should be treated as a direct
cost.

§200.474 Travel COlIte.
(a) General. Travel costs are the ex-

penses for transportation, lodging, sub-
sistence, and related items incurred by
employees who are in travel atatus on
oIDcial business of the non-Federal en-
tity. Such costs may be charged on an
actual ccst basis, on a per diem or
mileage basil! in lieu of actual costs in-
curred, or on a combination of the two,
provided the method used is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity's non-federally-funded activities
and in accordance with non-Federal en-
tity'S written tra.vel reimbursement
ponoies. Notwithstanding the provi-
sions of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written a.pproval of the Fed-
eral awarding agency or pass-through
entity when they are specifically re-
la.ted to the Federal award,
(b) Lodging ana subsistence. Costs in-

curred by employees and officers for
travel, including costs of lodging, other
subsistence, and incidental expenses,
must be considered reasonable and oth-
erwise allowable only to the extent
such costs do not exceed charges nor-
mally allowed by the non-Federal enti-
ty in its regular operations as the re-
sult of the non-Federal entity's written
travel policy. In addition, if these costs
are charged directly to the Federal
award documentation must justifY
that:
(1) Participation of the individual is

necessary to the Federal award; and
(2) The costs are reasonable and con-

sistent with non-Federal entity's es-
tablished travel policy.
(c)(l) Temporary dependent care

costs (as dependent is defined in 26
U.S.C. 152) above and beyond regular
dependent care that directly results
from travel to conferences is allowable
provided that:

§200.474

(1)Tbe costs are a direct result of the
individual's travel for the Federal
award;

(11) Tbe costs are consistent with the
non-Federal entity's dooumented trav-
el policy for all entity travel; and

(111) .Are only temporary during the
travel period.
(2) Travel costs for dependents are

unallowable, except for travel of dura-
tion of six months or more with prior
approval of the Federal awarding agen-
cy. See also §200.432 Conferences.
(d) In the absence of an acceptable,

wr!tten non-Federal e!ltity policy re-
garding travel costs, the rates and
amounts establ1shed under 5 U.S.C.
5701-11, ("Travel and Subsistence Ex-
penses; Mileage Allowances"), or by
the Administrator of General Services,
or by the President (or his or her des-
ignee) pursuant to any provisions of
such subchapter must apply to travel
under Federal awards (48 CFR 81.20&-
46(a».
(e) Commercial air travel. (1) Airfare

costs in excess of the basic least expen-
sive unrestricted accommodations
class offered by commercial airlines
are unallowable except when such ae-
oommodations would:
(1) Require oircuitous routing;
(11) Require travel during unreason-

able hours;
(iii) Excessively prolong travel;
(iv) Result in additional costs that

would offset the transportation sav-
ings; or
(v) Offer accommodations not reaeon-

ably adequate for the traveler's med-
Ical needs. The non-Federal entity
must justify and document these condi-
tions on a case-by-case basis in order
for the use of first-class or business-
class airfare to be allowable in such
cases.
(2) Unless a pattern of avoidance is

detected, the Federal Government will
generally not question a non-Federal
entity's determinations that CUB-
tomary standard airfare or other dis-
count airfare is unavailable for specific
trips if the non-Federal entity can
demonstrate that auoh airfare was Dot
available in the specific case.
(f) Air travel by other than commercial

carrier. Costs of travel by non-Federal
entity-owned, -Ieased. or -ohartered
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aircraft include the coet of Jease, char-
ter, operation (including personnel
costs), maintenance, depreciation, in-
surance, and other related costs. The
portion of such costs that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, is unallow-
able.
['18 FR 78608, Dec. 26, 2013, &II amended at 79
FR 7588'1. Dec. 19,3014]

§200.476. Tru.tees.
Travel and subsistence costs of trust-

ees (or directors) at IHBs and nonprofit
organizations are allowable. See also
§200.474Travel costs.

Subpart F-Auc:lit Requirements

GENERAL

§2OO.roo Purpose.

This part sets forth standards for ob-
taining consistency and uniformity
among Federal agencies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDITS

§ 200.501 Audit requiremeDts.
(a) Audit required. A non-Federal end-

ty that expends $750,000or more during
the non-Federal entity's fiscal year in
Federal awards must have a single or
progn.m-speoific audit conduoted for
that year in accordance with the provi-
sions of this pa.rt.
(b) Single audit. A non-Federal entity

that expends $750,000or more during
the non-Federal entity's fi6O&1year in
Federal awards must have a single
audit conducted in accordance with
fi 200.514RooPf! of audit except when it
elects to have a program-specific audit
conducted in accordance with para-
graph (c) of this section.
(c) Program-$fX!Cific audit electicm.

When an auditee expends Federal
awards under only one Federal pro-
gram (excluding R&D)and the Federal
program's statutes, regulations, or the
terms and conditions of the Federal
award do not require a financial state-
ment audit of the auditee, the auditee
may elect to have a program-specific
audit conducted in accordance with
§200.507Program-specific audits. A pro-
gram-spectffc audit may not be elected

2 CFR Ch. II (1-1-15 EdiHon)

for R&D unless all of the Federal
awards expended were received from
the same Federal agency, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
cy, or pass-through entity in the ease
of a subrecipient, approves in advance
a program-specific audit.

(d) Exemption when Federal awards ex-
pended are less th.an 1750,()()(}.A non-Fed-
eral entity that expends Iess tha.D
S750,OOO daring the non-Federal entity's
fiscal year in Federal awards 1s exempt
from Federal audit requirements for
that year, except as noted in §200.503
Relation to other audit requirements.
but records must be available for re-
view or audit by aPllTOprtate officials
of the Federal agency, pass-through en-
tity, and Government AccountabiUty
Office (GAO).

(e) Federally Funded Research and De-
velopment Centers (FFRDC). Manage-
ment of an auditee tha.t owns or oper-
ates a FFRDC may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.

(f) Subrecipients a7u1 Contractors. An
auditse may simultaneously be a re-
cipient, a' subreclplent, and a con-
tractor. Federal awards expended as a
recipient or a subrecipient are subject
to audit under this part. The payments
received for goods or services provided
as a contractor are not Federal awards.
Section §200.830Subrecipient and con-
tractor determinations sets forth the
considerations 1n determining whether
payments constitute a Federal award
or a payment for goods or services pro-
vided as a contra.ctor.

(g) Compliance responsibility for con-
tractors. In most cases, the auditee's
compliance responsibility for oontrac-
tors is only to ensure that the procure-
ment, rece1pt, and payment for goods
and services comply with Federal stat-
utes, regulations, and the terms and
conditIons of Federal awards. Federal
award compliance requirements nor-
ma.lly do not pe,ss through to contrac-
tors. However, the auditee is respon-
sible for ensuring compliance for pro-
curement transactions which are struc-
tured such that the contractor is re-
sponsible for program compl1ance or
the contra.ctor's records must be re-
viewed to determine program compli-
ance. Also, when these procurement
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transactIons relate to a major pro-
gram, the scope of the audit must in-
clude determining whether these trans-
actions are in compliance with Federal
statutes, regulations, and the terms
and conditions of Federal awards.

(h) FOT-PTofjt subrecipient. Since this
part does not apply to for-profit sub-
recipients, the pass-through entity is
responsible" for establishing require-
ments, as necessa.ry, to ensure compli-
ance by for-profit subreclpients. The
agreement with the for-pront sub-
reclp1ent must describe appl1cable
compl1ance requirements and the 10r-
profit subrecipient's compliance re-
sponsibility. Methods to ensure compli-
ance for Federal awards made to for-
pront subrecipients may include pre-
award audits, monitoring during the
agreement, and post-award audits. See
also §200.331 Requirements for pa.8S-
through enttties.
['18 FR 78608, Dec. 26, 2013, 11.5 amended a.t 79
FR 76887,Dec. 19, 2014)

§200.502 B,l5i. for determiuing Fed·
eral awarda expended.

(a) Determining Federal awards ex-
pended. The determination of when a
Federal award is expended must be
based on when the activity related to
the Federal award occurs. Generally,
the activity pertains to events that re-
quire the non-Federal entity to comply
with Federal statutes, regulatiOns, and
the terms and conditions of Federal
awards, such as: expenditure/expense
transactions associated with awards in-
cluding grants, cost-reimbursement
contracts under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, and direct appropriations; the
disbursement of funds to subreciplents;
the use of loan proceeds under loan and
loan guarantee programs; the receipt of
property; the receipt of surplus prop-
erty; the receipt or use of program in-
come; the distributIon or use of food
commodities; the disbu.rsement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in foroe.
(b) Loan and loan guarantees (loans).

Since the Federal Government is at
risk for loans until the debt Is repaid,
the following guidelines must be used
to calculate the value of Federal
awards expended under loan programs,

§200.502

except as noted in paragraphs (c) and
(d) oC this section:
(1) Value of new loans made or re-

ceived during the audit period; plus
(2) Beginning 01 the audit period bal-

ance of loans Crom previous years for
which the Fedllral Government imposes
continuing compliance requirements;
plus

(3) Any interest subsidy, cash, or ad-
ministrative cost allowance received.
(c) Loan and loan guarantees (loans) at

IHEs. When loans are made to students
of an !HE but the IRE does not make
the loans, then only the value of loans
made during the aud1t period must be
considered Federal a.wards expended in
that audit period. The balance of loans
for previous a.udit periods is not in-
cluded as Federal awards expended be-
cause the lender accounts for the prior
balances.

(d) Prior loan and loan guarantees
(loans). Loans, the proceeds of which
were received and expended in prior
years, are not cons1dered Federal
awards expended under this part when
the Federal statutes, regulat1ons, and
the terms and conditdons of Federal
awards perta1ning to such loans impose
no continuing compliance require-
ments other than to repay the loans.

(e) Endowment funds. The cumulative
balance of Federal awards for endow-
ment funds that are federally re-
stricted are considered Federal awards
expended in each audit period in which
the fUndsare still restricted.

(f) Free rent. Free rent received by
itself is not considered a Federal award
expended under this part. However, Cree
rent received as part of a Federal
award to carry out a Federal program
must be included iD determining Fed-
eral awards expended and subject to
audit under this part.

(g) Valuing non-cash assistance. Fed-
eral non-cash assistance, such as Cree
rent. food commodities, donated prop-
erty, or donated surplus property, must
be valued at fair market value at the
time of receipt or the assessed value
provided by the Federal agency.

(h) Medicare. Medicare payments to a
non-Federal entity for providing pa-
tient care services to Medicare-eligible
individuals are not considered Federal
awards expended under this part. .
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(I) MedlcGid. Medioaid payments to a
subreclp1ent for providing patient care
services to Medicaid-eligible individ-
uals are not considered Federal awards
expended under th1s pa.rt unless a state
requires the funds to be treated as Fed-
eral awards expended because reim-
bursement Is on a cost-reimbursement
basis.
(j) Certain loans provided by tne Na-

tional Credit Union Administration. For
purposes of this part, loans made from
the National Credit UIiion Share Insur-
ance Fund and the Central Liquidity
Facility that are funded by contribu-
tions from insured non-Federal entities
are not considered Federal awards ex-
pended.
[78 FR 78608,Dec. 26. llO13, as amended at 79
FR 7588'1,Dec. 19,2014]

§200.503 Relation to other audit reo
quirements.

(a) An audit conducted In accordance
with this part must be in l1eu of any fi-
nancial audit of Federal awards which
a non-Federal entity Is required to un-
d8rg'0 under any other Federal statute
or regulation. To the extent that such
audit provides a Federal agency with
Lhe information it requires to carry
out its responsibilities under Federal
statute or regulation, a Federal agency
must rely upon and use that lnforma-
tion.
(b) Notwithstanding subsection (a), a

Federal agency, Inspectors General. or
GAOmay conduct or arrange for addi-
tional audits which are necessary to
carry out its responsibilities under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Federal entity to constra1n, in
any manner, such Federal agency from
carrying out or arranging for such ad-
ditional audits, except that the Federal
agency must plan such audits to not be
duplicative of other audits of Federal
awards. Prior to commencing sucb an
audit, the Federal agency or pass-
through entity must review the FAC
for recent audits submitted by the non-
Federal entity, and to the extent such
audits meet a Federal agency or pass-
through entity's needs, the Federal
agency or pass-through entity must
rely upon and use such audits. Any ad-
ditional audits must be planned and
performed in such a way as to build

2 CFRCh. II (1-1-15 EdItion)

upon work performed, including the
audit documentation, sampling, and
testing already performed, by other
auditors.
(c) The provisions of this part do not

limit the authority of Federal agencies
to conduct, or arrange for the conduct
of, audits and evaluat10ns of Federal
awards, nor limit the authority of any
Federal agency Inspector General or
other Federal official. For example, re-
quirements tbat .may be applicable
under the FAR or CAS and the terms
and conditions of a cost-reimbursement
contract may lnclude add.itional appli-
cable audits to be conducted or ar-
ranged for by Federal agencies.
(d) Federal agency to pay for addi-

tional audits. A Federal agency that
conducts or arranges for additional au-
dits must, oonsistent with other appli-
cable Federal statutes and regulations.
arrange for funding the full cost of
such additional audits. .
(e) Request for a program to be au-

dited as a major program. A Federal
awarding agency may request that an
aud1tee have a particular Federal pro-
gram audited as a major program in
Iteu of the Federal awarding agency
conducting or arranging for the addi-
tional audits. To allow for planning,
such requests should be made at least
180 calendar days prior to the end of
the fiscal year to be audited. The
auditee, after consultation w1th 1ts
auditor, should promptly respond to
such a request by informing the Fed-
eral awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in 1200.518
Major program determination and, if
not, the estimated incremental cost.
The Federal awarding agency must
then promptly confirm to the audttee
whether it wants the program audited
as a major program. If the program is
to be audited as a major program based
upon this Federal awarding agency re-
quest. and the Federal awarding agen-
cy agrees to pay the full Incremental
costs, then the auditee must have the
program audited as a major program. A
pass-through entity may use the provi-
sions of this paragraph for a sub-
recip1ent.
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1200.504 Frequency of audita.
Except for the provisions for biennial

audits provided in paragraphs (a) and
(b) of this section, audits required by
this part must be performed annually.
Any biennial a.udit must cover both
years within the biennial period.
(a) A state, local government, or In-

dian tribe that is reQuired by constitu-
tion or statute, in effect on January 1,
1987, to undergo its audits less fre-
quently than annually, is permitted to
undergo its audits pursuant to this
part biennia.lly. 'l'bis requirement must
atHI be in effect for the biennis.l period.
(b) Any nonprol1t orga.n1zation that

had biennial audits for all biennial pe-
riods ending between July 1, 1992,and
January 1, 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

f 200.506 SanetiODli.
In cases of oontinued inability or un-

will1ngness to have an audit conducted
in accordance with this part, Federal
agencies and pass-through entities
must take appropriate action as pro-
vided in §200.338Remedies for non-
compliance.

§200.506 Audit costs.
See §200.425 Audit services.

§2OOJi07 Program-specl1lc Budits.
(a) Program-specific audit guide avail-

able. In many cases, a program-spec1fic
audit guide will be available to provide
specific guidance to the auditor with
respect to internal controls, compli-
ance requirements, suggested audit
procedures, and audit reporting re-
quirements. A listing of current pro-
gram-specific audit guides can be found
in the compliance supplement begin-
ning with the 2014supplement includ-
ing Federal awarding agency contact
information and a Web site where a
copy of the guide can be obtained.
When a current program-specific audit
guide Is available, the auditor must
follow GAGASand the guide when per-
forming a program-specific audit.
(b) Program-specific audit guide not

available. (1) When a current program-
specific audit guide is not available,
the auditee and auditor must have ba-
sically the same responsibilities for the

§200.507

Federal program as they would have
for an audit of a major program in a
single audit.
(2) The auditee must prepare the fi-

nancial statement(s) for the Federal
program that includes, at a minimum.
a schedule of expenditures of Federal
awards for the program and notes that
describe the significant a.ccounting
policies used in preparing the schedule,
a summary schedule of prior audit find-
ings consistent with the requirements
of '200.511 Audit. findings follow-up,
paragraph (b), and a corrective action
plan consistent with the requirements
of §200.511 Audit findings follow-up,
para,graph (c).
(3)The auditor must:
(1) Perform an audit of the financial

statement(s) for the Federal program
in accordance with GAGAS;
(ii) Obtain an understanding of inter-

nal controls and perform tests of inter-
nal controls over the Federal program
consistent with the requirements of
§20D.514Soope of audit. paragraph (c)
for a major program;
(i11)Perform procedures to determine

whether the auditee has complied with
Federal statutes, regulations, and the
terms and conditions of Federal awards
that oould have a direot and material
effeot on the Federal program con-
sistent with the requirements of
§20D.514Scope of audit. paragraph (d)
for a major program;
(iv) Follow up on prior a.udit findings,

perform procedures to assess the rea-
sonableness of the summary schedule
of prior audit findings prepared by the
auditee in accordance with the require-
ments of §200.511 Audit findings follow-
up, and report, as a ourrent year audit
finding, when the auditor conoludes
that the summary schedule of prior
audit findings ma.terially mtsrepre-
aente the status of any prior audit find-
ing; and
(v) Report any audit findings con-

sistent with the requirements of
§2OO.516 Audit findings.
(4) The auditor's report(s) may be in

the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in
this section. The auditor's report(s)
must state that the audit was oon-
ducted in accordance with thiB part
and include the following:
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(i) An opinion (or disclaimer of opin-
ion) as to wbether the financial state-
mentes) of tbe Federal program is pre-
sented fairly in all material respects in
accordance witb tbe stated accounting
policies;
(ii) A report on internal control re-

lated to the Federal program, which
must describe the scope of testing of
internal control and the results of the
tests;
(111) A report on compliance which in-

cludes an opinion (or disclaimer of
opinion) as to wbether the auditee
complied with laws, regulations. and
the terms and conditions of Federal
awards wbicb could bave a direct and
mateIial effect on the Federal pro-
gram; and
(tv) A schedule of findings and ques-

tioned costs for the FederaJ program
that includes a summary of the audi-
tor's results relative to the Federal
program in a format consistent with
1200.516Audit reporting, paragraph
(d)(l) and findiDglland Questioned costs
consistent with the requirements of
§200.616Audit reporting, paragraph
(d)(3).
(c) Report submission for program-spe-

cific audits. (1) The audit must be com-
pleted and the reporting required by
paragrapb (c)(2) or (c)(3)of this section
submitted witbin the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months after
tbe end of the audit period, unless a
different period Is specified in a pro-
gram-specific aud1t guide. Unless re-
stricted by Federal law or regulation,
the auditee must make report copies
available for public inspection.
Auditees and auditors must ensure
that their respective pa.rts of the re-
porting package do not include pro-
tected personally identifiable informa-
tion.
(2) Wben a program-spec111c audit

guide is available, the auditee must
electronically submit to the FAC the
data collection form prepared in ac-
cordance with §200.612Report submis-
sion, paragrapb (b), as applicable to a
program-speoific audit, and the report-
ing required by the program-speclflc
audit guide.
(3) When a program-specific audit

guide is not available. the reporting
package for a program-specific audit

2 CFR Ch.n (1-1-15 Edtlon)

must consist of the financial state-
mentes) of the Federal program. a sum-
ma.ry schedule of prior audit findiDgll,
and a corrective action plan as de-
scribed in paragraph (b)(2) of tbis sec-
tion, and the auditor's report(s) de-
scribed in paragraph (b)(4) of this sec-
tion. The data collection form prepared
in accordance with §200.512Report sub-
misston, paragraph (b), as applicable to
a program-specifiC audit. and one copy
of this reporting package must be elec-
tronically submitted to the FAC.
(d) Other seetion« of this part mall

appll/. Program-specific audits are sub-
ject to:
(1) ~.500 Purpose througb 200.503Re-

latton to other audit requirements,
paragraph (d);
(2) ~.504 Frequency of audits

through 200.506Audit costs;
(3) 200.508 Auditee responslb1l1ties

through 200.509Auditor selection;
(4)200.511Audit findings follow-up;
(5) 200.512Report submiBSion. para-

graphs (e) through (b);
(6) 200.513ReBponslb1l1ties;
(7) 200.516Audit findings through

200.617Audit documentation;
(8)~.521 Management decision. and
(9)Other referenced provisions of this

part unless contrary to the provisioDS
of this sectton, a progr&m-specific
audit guide, or program statutes and
regulations.
[78 FR 78608, Dec. 116,0018. as amended at 79
FR 7ti887.Dec. 19, 2014]

AUDlTEES

1200.1108 Auditee relipOnsibilitiell.
The a.uditee must:
(&.) Procure or otherwise arrange for

the audit required by this part in ac-
cordance with §200.509Auditor selec-
tion, and ensure it is properly per-
formed and submitted wben due in ac-
cordance with 1200.512Report submis-
sion.
(b) Prepare appropriate financial

statements, including the schedule of
expenditures of Federal awards in ac-
cordance with §200.610FlnanciaJ state-
ments.
(c) Promptly follow up and take cor-

rective action on audit findings, in-
cluding preparation of a summary
schedule of prior audit findings and a
corrective action plan in accordance
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with §200.511Audit findings follow-up,
paragraph (b) and §200.511Audit find-
ings follow-up, paragraph (c), respec-
tively.
(d) Provide the auditor with access to

personnel, accounts, books, records,
supporting documentation, and other
information as needed for the aud1tor
to perform the audit required by this
part.

1200.609 Auditor election.
(a) Auditor PT(JCUrement. In procur1ng

audit services, the auditee must follow
the procurement standards prescr1bed
by the Procurement Standards in
i§200.317 Procurement by states
through 20.326Contract provisions of
Subpart D- Post Federal Award Re-
quirements of this part or the FAR (48
CFR part 42), as appl1cable. When pro-
curing audit services, the objective is
to obtain h1gh-qual1ty audits. In re-
questing proposals for &udit services,
the objectives and scope of the audit
must be made clear and the non-Fed-
eral entity must request a copy of the
audit orga.niu.tion's peer review report
which the auditor is required to pro-
vide under GAGAS. Factors to be con-
sidered in evaluating each proposal for
audit services include the responsive-
ness to the request for proposal, rel-
evant exper1ence, availability of staff
with professional qualifications and
technical a.bilities, the results of peer
and external quality control reviews,
and pr1ce. Whenever possible, the
auditee must make positive efforts to
utilize small businesses, minorttv-
owned firDl8, and women's business en-
terprises, in procuring audit services as
stated in 1200.321 Contracting with
small and minor1ty businesses, wom-
en's businees enterprises, and la.bor
surplus area firms, or the FAR (48 CFR
part 42),as appl1cable.
(b) Restriction on auditor preparing in-

direct cost proposal3. An auditor who
prepares the indirect cost proposal or
cost allocation plan may not also be se-
lected to perform the audit required by
this part when the indirect costs recov-
ered by the auditee during the prior
year exceeded 51 million. This restric-
tion applies to the base year used in
the preparation of the indirect cost
proposal or cost allocation plan and
any subsequent years in which the re-

§2OO.510

Bulting indirect cost agreement or cost
allocation plan is used to recover costs.
(c) Use of Federal auditors. Federal

auditors may perfonn all or part of the
work required under this part if they
comply fully with the requirements of
this part.

1200.510 FiDaneiallltatemenu.
(a) Financial statements. The auditee

must prepare financia.l statements that
reflect its flnancial position, results of
operations or changes in net a.esets,
and, where a.ppropr1ate, cash flows for
the fiscal year audited. The financial
statements must be for the same orga-
n1u.tlonal unit and fiscal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide financial statements may also in-
clude departments, agencies, and other
organizational units that have separate
audits in accordance with §200.514
Scope of audit, paragraph (a) and pre-
pare separate financial statements.
(b) Schedule of expenditures of Federal

awards. The auditee must also prepare
a schedule ot expenditures of l"ederal
awards for the period covered by the
audrtea's financial statements which
must include the total Federal awards
expended as det.ermined in accordance
with §200.502 Basis for determining
Federal awards expended. While not re-
quired, the auditee may choose to pro-
vide information requested by Federal
awarding agencies and pass-through
entities to make the echedule easier to
use. For example, when a Federal pro-
gra.m has multiple Federal award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separately. At a
minimum. the schedule must:
(1) List individual Federal programs

by Federal agency. For a cluster of pro-
grams, provide the cluster name, list
individual Federal programs within the
cluster of programs, and provide the
applicable Federal agency name. For
R&D, total Federal a.wards expended
must be shown either by individua.l
Federal a.ward or by Federal agency
and major subdivision within the Fed-
eral agency. For example, the National
Institutes of Health is a major eubdivi-
sian in the Department of Health and
Human Services.
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(2) For Federal awards received as a
subrectptent, the name of the pass-
through entity and identifying number
assigned by the pass-through entity
must be included.
(5) Provide total Federal awards ex-

pended for each individual Federal pro-
gram and the CFDA number or other
ident1fy1ngnumber when the CFDA in-
formation is not available. For a clus-
ter of programs also provide the total
for the cluster.
(4)Include the total amount provided

to subrecipiente from each Federal pro-
gram.
(5) For loan or loan guarantee pro-

grams described in §200.502BaBis for
determining Federal awards expended,
paragraph (b), identify in the notes to
the schedule the balances outstanding
at the end of the audit period. This is
in addition to including the total Fed-
eral awards expended for loan or loan
guarantee programs in the schedule.
(6) Include notes that desor1be that

significant accounting pol1cies used in
preparing the schedule, and note
whether or not the auditee elected to
use the 10% de minimis cost rate as
covered in §200.414.Indirect (F&A)
costs.
['78FR 78608, Dec. 26, :lO13.a.s amended at 79
FR 75887, Dec. 19. 2Ol41

f 200.611 Audit fiDcliDgB foDow·up.
(a) General. The auditee is reeponsible

for follow-up and corrective action on
all audit findings. As part of this re-
sponsibility, the auditee must prepare
a summary schedule of prior audit find-
ings. The auditee must also prepare a
corrective action plan for current year
audit findings. The summary schedule
of prior audit findings and the correc-
tive action plan must include the ref-
erence numbers the auditor assigns to
audit findings under §200.516Audit
findings, pa.ragraph (c). Since the sum-
mary schedule may include audit find-
ings from multiple years, it must in-
clude the fiscal year in which the find-
ing in1tially occurred. The corrective
action plan and summary schedule of
prior audit findings must include find-
ings relating to the financ1al state-
ments which are required to be re-
ported in accordance wIth GAGAS.
(b) Summary schedule of prior audit

findings. The summary schedule of

2 CFRCh. II (1-1-15 Edition)

prior audit findings must report the
status of all audit findings included in
the prior audit's schedule of findings
and questioned costs. The summary
schedule must also include a.udit find-
Itlgs reported in the prior audit's sum-
mary schedule of prior audit findings
except audit fiDdings listed as cor-
reoted In accordance with paragrapb
(b)(l) of this seetton, or no longer valid
or not warranting further action in ac-
cordance with paragraph (b)(S) of this
section.
(1) When audit findings were fully

corrected, the summary schedule need
only list the audit findings and state
that oorrective action wa.staken.
(2)When audit findings were not cor-

rected or were only partially corrected,
the summary schedule must describe
the reasons ror the finding's recurrence
and planned corrective action, and any
partial corrective action taken. When
corrective action taken is significantly
different from corrective action pre-
viously reported in a corrective action
plan or in the Federal agency's or pass-
through entity's management dectston,
the summary schedule must provide an
.explanation.
(8) When the auditee believes the

audit findings are no longer valid or do
not warrant further action, the reasons
ror this position must be described in
the summary scbedule. A valid reason
for considering an audit finding as not
warranting further action is that all of
the following have occurred:
(1) Two years have passed since the

audit report in which the finding oc-
curred was submitted to the FAC;
(11) The Federal agency or pass-

through entity is not currently fol-
lowing up with the auditee on the a.udit
finding; and
(111)A management decision was not

isBued.
(c) Corrective action plan. At the com-

pletion of the audit, the auditee must
prepare, in a document separate from
the auditor's findings described in
§200.516Audit findings, a corrective ac-
tion plan to address each audit finding
included In the current year aud1tor's
reports. The corrective a.ction plan
must provide the name(s) of the con-
tact person(s) responsible for correc-
t1ve action, the corrective action
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planned, and the anticipated comple-
tion date. If the auditee does not agree
with the audit findinge or believes cor-
rective action is not required, then the
corrective a.ction plan must include an
explanation and specifiCreasons.

t 200.512 Report 8Ubmi8IIioD.
<a) General. (1) The audit must be

completed and the data collection form
described in paragraph (b) of this BeC-
tion and reporting package described in
paragrapli (c) of this section must be
submitted within the earlier of 30 cal-
endar days a.fter receipt of the audi-
tor's report(s), or nine months a.fter
the end of the audit period. If the due
date falls on a Saturday, Sunday, or
Federal holiday, the reporting package
Is due the next bustnese day.

(2) Dnleee restricted by Federal stat-
utes or regulations, the auditee must
make copies a.va.1lablefor publio in-
spection. Auditees and auditors must
ensure that their respective parte of
the reporting package do not include
protected personally identifiable infor-
mation.

(b) Data Collection. The FAC is the re-
pOSitoryof record for Subpart F-Audl1,
Requirements of this part reporting
packages and the data collection form.
All Federal agencies, pass-through en-
titles and othere interested in a report-
Ing package and data collection form
must obtain it by accessing the FAC.

(1) The auditee must submit required
data elements described in Appendix X
to Part 200--Data Collection Form
(Form BF-8AC), which state whether
the audit wa.s completed in aocordance
with this part a.nd providee informa.-
tion about the auditee, its Federal pro-
grams, and the results of· the audit.
The data must include information
available from the audit required by
this part. tha.t is neoeseary for Federa.l
agencies to UBethe audit to ensure in-
tegrity for Federal programs. The dB.ta
elements and forma.t must be approved
by OMB, available from the FAC, and
Include cotlectaons of infonnatlon from
the reporting package described in
paragraph (c) of this section. A senior
level repreeentative of the auditee
(e.g., state controller, director of fi-
nance, ohief exeoutive officer, or cbief
Ilnancial officer) must sign a state-
ment to be included as part of tbe data

§2oo.512

collection that aa.ys that the auditee
complied with the requirements of this
part, the data were prepared in accord-
ance with thie part (and the instruc-
tions accompanying the form), the re-
porting package does not include pro-
tected personally identifiable informa-
tion, the information Included in its
entirety 1s a.oourate and complete, and
thB.tthe FAC is authorized to make the
reporting pa.ckage and the form pub-
licly available on a Web site.

(2) Exception for Indian Tribes and
Tribal Organizations. An auditee that is
an Indian tribe or a tribal organization
(as defined in the Indian Self-Deter-
mination, Education and Assistance
Act (ISDEAA), 25 U.S.C. 450b(l» may
opt not to authorize the FAC to make
the reporting package publ1cly avail-
able on a Web Bite, by excluding the au-
thorization for the FAC publication in
the statement described in paragrapb
(b)(l) of this section. If this option is
exercised, the auditee becomes respon-
sible for submitting the reporting
package directly to any pass-through
entities through which it ha.s received
a Federa.l award and to pass-through
entities for which the summary sched-
ule of prior audit findings reported the
status of any findings related to Fed-
eral awards that the paB8-througb enti-
ty provided. Unless restricted by Fed-
eral statute or regulation, if the
auditee opts not to a.uthorize publica-
tion, it must make copies of the report-
ing package available for public inspec-
tion.

(3) Using the information included in
the reporting package described in
paragraph (c) of this section, the audf-
tor must complete the a.ppl1cabledata
elements of the data collection fonn.
Tbe auditor must sign a statement to
be Included a.s part of the data collec-
tion fonn that IndicB.tes, B.t a min-
imum, the source of the information
included in the form, the a.uditor'e re-
sponsib1l1ty for tbe lnfonnation, tha.t
the form ie not a substitute for the re-
porting package described in paragraph
(c) of this section. and that tbe content
of tbe form is limited to the collection
of information prescribed by OMB.

(0) Reporting package. The reporting
package must include the:

(1) Financial statements and sched-
ule of expenditures of Federal awards
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discussed in §200.610Financial state-
ments, paragraphs (a) and (b), respec-
tively;
(2) Summary schedule of prior audit

fl.ndings discussed in 1200.511Audit
findings follow-up, paragraph (b);
(8) Auditor's report(s) discussed in

1200.615Audit reporting; and
(4) Corrective action plan discussed

in 1200.511Audit findings follow-up,
paragraph (c).
(d) SUbmission to FAC. The auditee

must electronically submit to the FAC
the data collection form described in
paragraph (b) of this section and the
reporting package described in para-
graph (c) of this section.
(e) Requests fOT management letters

issued by the auditor. In response to re-
quests by a Federal agency or pass-
through entity. auditees must submit a
copy of any management letters issued
by the auditor.
(f) Report retention requirements.

Auditees must keep one copy of the
data collection form described in para-
graph (b) of this section and one copy
of the reporting package described in
paragraph (c) of this section on file for
three years from the date of submis-
sion to the FAC.
(g) FAC responsibilities. The FACmust

make available the reporting packages
rece1ved in accordance with paragraph
(c) of this section and 1200.507Pro-
gram-specific audits, paragraph (c) to
the public, except for Indian tribes ex-
ercising the optdon in (b)(2)of this sec-
tion, and maintain a data base of com-
pleted audits, provide appropriate in-
formation to Federal agencies. and fol-
low up with known auditees that have
not submitted the required data collec-
tion forms and reporting packages.
(h) Electronic filing. Nothing in this

part must preclude electronic submis-
sions to the FAC in such manner as
may be approved by OMB.
['78 FR 78608. Dec.36. 2013. as amended at 79
FR 75887.Dec. 19, 2014]

FEDERALAGENCIES

1200.518 ReIlpODsibilities.
(a)(1) Cognizant agency for audit re-

aponstbtlftdes. A non-Federal entity ex-
pending more than $50million a year In
Federal awards must have a cognizant
agency for audit. The deSignated cog-

2 CFRCh. II (1-1-15 EdHlon)

nizant agency for audit must be the
Federal awarding agency that provides
the predominant amount of direct
funding to a non-Federal entity unless
OMB designates a epeciflc cognizant
agency ror audit.
(2) To provide for continuity of cog-

nizance, the determination of the pre-
dominant amount of direct funding
must be based upon direct Federal
awards expended in the non-Federal en-
tity's fiscal years ending in 2009,2014,
2019 and every fifth year thereafter.
For example, audit cognizance for peri-
ods ending in 2011through 201511'111 be
determined based on Federal awards
expended in 2009.
(8) Notwithstanding the manner in

whioh audit cognizance is determined,
a Federal awa.rd1ng agency with cog-
nizance for an auditee may reassign
cogn1za.nceto another Federal award-
ing agency that provides substantial
funding and agrees to be the cognizant
agency for audit. Within 80 calendar
days after any rea.ssignment, both the
old and the new cognizant agency for
audit must provide notice of the
change to the FAC, the auditee, and, if
known, the auditor, The cognizant
agency for audit must:
(1)Provide technical audit advice and

liaison aesistance to auditees and audi-
tors.
(U) Obtain or conduct quality control

revieWB on selected audits made by
non-Federal auditors, and provide the
results to other interested organiza-
tions. Cooperate and provide support to
the Federal agency deSignated by OMB
to lead a governmentwide project to
determine the quality of single audits
by providing a statistically reliable es-
timate of the extent that single audits
conform to applicable requirements,
standards, and procedures; and to make
recommendations to address noted
audit Quality issues, including rec-
ommendations for any changes to ap-
plicable requirements, standards and
procedures indicated by the results of
the project. This governmentwide audit
quality project must be performed once
every 6 years beginning in 2018or at
such other interval as determined by
OMB,and the results must be public.
(111)Promptly inform other a.ffected

Federal agencies and appropriate Fed-
eral law enforcement officials of any
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direct reporting by the auditee or its
auditor required by GAGASor statutes
and regulations.
(iv) Advise the commun1ty of inde-

pendent auditors of a.ny noteworthy or
important fa.ctual trends related to the
quality of audits stemming from qual-
ity control reviews. Signif1cant prob-
lems or quality issues consistently
identified through quality control re-
views of audit reports must be referred
to appropriate state licensing agencies
and professional bodies.
(v) Advise the auditor, Federal

awarding agencies, and, where appro-
priate, the auditee of any deficiencies
found in the audits when the defi-
ciencies require corrective a.ction by
the auditor. When advised of defi-
ciencies, the auditee must work with
the auditor to take corrective action.
If corrective action is not taken, the
cognizant agency for audit must notify
the auditor, the auditee, and applicable
Federal awarding agencies and pass-
through entities of the facts and make
recommendations ror follow-up aotion.
Major 1nadequaoies or repetitive sub-
standard performance by auditors must
be referred to appropriate state licens-
ing agencies and professional bodies for
disciplinary action.
(vi) Coordinate, to the extent prac-

tical, audits or reviews ma.de by or for
Federal agencies that are in addition
to the audits made pursuant to this
part, so that the additional audits or
reviews bulld upon ra.ther than dupli-
cate audits performed in a.ccordance
with this part.
(vii) Coordinate a management deci-

sion for cross-cutting audit findings (as
defined in 1200.80 Orose-cuttfng a.udit
finding) that affect the Federal pro-
grams of more than one agency when
requested by any' Federal awarding
agency whose awards are included in
the audi t finding of the audrtee.
(v111)Coordinate the audit work and

reporting respons1b1l1ties among audi-
tors to achieve the most cost-effective
audit.
Ox) Provide advice to auditees as to

how to handle changes in fiscal years.
(b) Oversight agency for audit re-

sponsib1l1ties. An auditee who does not
have a designated cognizant agency for
audit will be under the general over-
sight of the Federal agency determined

§200.513

in accordance with §200.73 Oversight
agency for audit. A Federal agency
with oversight Coran auditee may reas-
sign oversight to another Federal agen-
cy that agrees to be the oversight
agency for audit. Within 80 calendar
days after any reassignment, both the
old and the new oversight agency for
audit must provide notice of the
change to the FAC, the auditee, and, if
known, the auditor. The oversight
agency for audit:
(1) Must provide technical advice to

auditees and auditors as requested.
(2)May assume all or some of the re-

spons1b1l1tiesnormally performed by a
cognizant agency for audit.
(c) Federal awarding agency respon-

sib1l1ties.The Federal awarding agency
must perform the following for the
Federal awards it makes (See also the
requirements of §200.210 Information
contained in a Federal award):
(1) Ensure that audits are completed

and reports are received in a. timely
manner and in accordance with the re-
quirements of this part.
(2) Provide technical advice· and

counsel to auditees and auditors as re-
quested.
(3) Follow-up on audit findings to en-

sure that the recipient takes appro-
priate and timely corrective action. As
part of audit follow-up, the Federal
awarding agency must:
(i) Issue a management decision as

prescribed in 5200.521 Management de-
cision;
(ii) Monitor the recipient taking ap-

propriate and timely corrective action;
(iii) Use cooperative audit resolution

mechanisms (see §200.25 Cooperative
audit resolution) to improve Federal
program outcomes through better
audit resolution, follOW-Up,and correc-
tive action; and
(iv) Develop a baseline, metrics, and

targets to track, over time, the effec-
tiveness of the Federal agency's proc-
ess to follow-up on audit findings and
on the effectiveness of Single Audits in
improving non-Federal entity account-
ability and their use by Federal award-
ing agencies in making award deci-
sions.
(4) Provide OMB annual updates to

the compliance supplement and work
with OMB to ensure that the compli-
ance supplement focusee the auditor to
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test the compliance requirements most
likely to cause improper payments,
fraud, waste, abuse or generate lI.udit
finding for which the Federal 'awarding
agency will take sanettons.

(6) Provide OMB with the name of a
single audit accountable official from
among the senior policy officials of the
Federal awarding agenoy who must be:

(i) Responsible for ensuring that the
agency fulfills all the requirements of
paragraph (c) of this sectdon and effec-
tively uses the single audit process to
reduce improper payments and improve
Federal program outcomes.

(ii) Held accountable to improve the
effectiveness of the single audit process
based upon metrics as described in
paragraph (c)(3)(iv) of this section.

(i11)Responsible for designating the
Federal agency's key management sin-
gle audit liaison.

(6) Provide OMB with the name of a
key management single audit liaison
who must:

(i) Serve as the Federal awarding
agency's management point of contact
for the single audit process both within
and outside the Federal Government.

(11) Promote interagency coordina-
tion. consistency, and sharing in areas
such as coordinating audit follow-up;
IdenttMng higher-risk non-Federal en-
tities; providing input on single audit
and follow-up policy; eIihanctng the
utility of the FAC; and studying ways
to use single audit results to improve
Federal award accountability and best
practices.

(iii) Oversee tra.1n1ngCor the Federal
awarding agency's program manage-
ment personnel related to the single
audit process.

(1v) Promote the Federal awarding
agency's use of cooperative audit reso-
lution mechanisms.

(v) Coordinate the Federal awarding
agency's activities to ensure appro-
priate and timely follow-up and correc-
tive action on audit f1ndings.

(vi) Organize the Federal cognizant
agency for audit's follow-up on cross-
cutting audit findings that aCfect the
Federal programs oC more than one
Federal awarding agency.

(vii) Ensure the Federal awarding
agency provides annual updates of the
compliance supplement to OMB.

2 CFR Ch. II (1-1-15 Edition)

(v11i) Support the Federal awardiIlg
agency's single audit accountable offi-
cial's mission.
['1llFR 78608. Dec.26,2013.a.samendedat 79
FR 75887. Dec.19.20141

AUDlTORB

§ JOOJi14 Scope of audit.
(a) General. The audit must be oon-

ducted in accordance with GAGAS. The
audit must oover the entire operations
of the auditee. or, at the option of the
auditee, such a.udlt must include a Be-
ries of audits that cover departments.
agencies. and other organiza.tional
unit8 that expended or otherwise ad-
ministered Federal awards during such
audit period, provided that each such
audit must encompass the financial
statements and schedule of expendi-
tures of Federal awards for each such
deputment, agency, and other organi-
zational unit, whioh must be consid-
ered to be a Don-Federal entity. The fi-
nancial statements and schedule of ex-
penditures of Federal awards must be
for the same audit period.

(b) Financial statements. The auditor
must determine whether the f1nanclal
statements of the auditee are presented
fairly in a.ll material respects in ac-
cordance with generally accepted ac-
counting prlnoiples. The auditor must
also determine whether the schedule of
e:xpenditures of Federal a.wards is stat-
ed fairly in all material respects in re-
lation to the auditee's financial state-
ments as a whole.

(0) Internal control. (1) The compli-
ance supplement provides guidance on
internal controls over Federal pro-
grams based upon the guidance in
Standards for InternaJ Control in the
Federal Government issued by the
Comptroller General of the United
States and the Internal Control-Inte-
grated Framework. issued by the Com-
mittee of Sponsoring Organizations of
the Treadwa.y Commission (COSO).

(2) In addition to the requirements of
GAGAS,the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
suffioient to plan the audit to support
a. low assessed level of control risk of
noncompliance for major programs.

(3) Except as provided in paragraph
(0)(4) of this section. the auditor must:
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(1) Plan the testing of internal con-
trol over compliance for major pro-
grams to support a low assessed level
of control risk for the assertions rel-
evant to the compliance requirements
for eaoh major program; and
(i1) Perform testing of internal con-

trol as planned in paragraph (c)(3)(i) of
this section.
(4) When internal control over some

or all of the compliance requirements
for a major program are likely to be in-
effective in preventing or detecting
noncompliance, the planning and per-
forming of testing described in para-
graph (c)(3) of this seotion are not re-
quired for those complianoe require-
ments. However, the auditor must re-
port a significant deficiency or mate-
rial weakness in accordance with
1200.516 Audit findings, aseees the re-
lated oontrol risk at the maximum,
and oonsider whether additional com-
pliance tests are required because of
ineffective internal control.
(d) Compliance. (1) In addition to the

requirements of GAGAS, the auditor
must determine whether the auditee
has complied with Federal statutes,
regnlatdons, and the terms and condi-
tions of Federal awards that may have
a direct and material effect on eacb of
its major programs.
(2) The principal compliance require-

ments applicable to most Federal pro-
grams and the oompliance require-
ments of the largest Federal programs
are included in the compliance supple-
ment.
(S) For tbe compliance requtrements

related to Federal programs contained
in the compliance supplement, an audit
of these compltance requirements will
meet the requirements of this part.
Where there have been obanges to the
compliance requirements and tbe
changes are not reflected in the com-
pliance supplement, the auditor must
determine the ourrent oompliance re-
quirements and modify the audit prooe-
dures accordingly. For those Federal
programs not covered in the compli-
ance supplement, the auditor must fol-
low the compliance supplement's guid-
ance for programs not included in the
supplement."
(4) The complianoe testing must in-

clude tests of transactions and such
other auditing procedures necessary to

§200.515

provide the auditor sufficient appro-
priate audit evidence to support an
oplnion on compliance.
(e) Audtt follow-up. The auditor must

follow-up on prior audit findings, per-
form procedures to assess the reason-
ableness of the summary schedule of
prior audrt flndings prepared by the
auditee in accordance with §200.511
Audit findings follow-up paragraph (b),
and report, as a current year aud1t
fl.ndlng, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
1ng. Tbe auditor must perform audit
follow-up procedures regardless of
whether a prior audit finding relates to
a major program iII the current year.

(f) Data CoUection Form. As required
in §200.512 Report submission para-
graph (b)(3), the auditor must complete
and sign specified sections of the data
collection form.
(78 FR 78608, Dec. 26, 2013, 8.S amended at 79
FR 76887, Dec. 19. 20141

§200.616 Audit reportiDg.
Tbe auditor's reportts) may be in the

form of either combined or separate reo
porte and may be organized differently
from the manner presented in th1s sec-
tion. The auditor's report(s) must state
that tbe audit was conducted in ac-
cordance with this part and include the
following:
(a) An opinion (or disclaimer of opin-

ion) as to whether the financial state-
ments are presented fairly in all mate-
rial respects in accordance with gen-
erally accepted accounting principles
and an opinion (or disclaimer of opin-
ion) as to whether the schedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the f1na.ncial statements as a.
whole.
(b) A report on internal control over

finanoial reporting and compliance
with provisfone of laws. regulations,
contracts, and award agreements. non-
compliance with whioh could have a
material effect on the financial state-
ments. This report must describe the
scope of testing of internal control and
compliance and the results of the testa,
and, where applicable, it will refer to
the separate schedule of findings and
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questioned costs described in para-
graph (d) of this section.
(c) A report on oompliance for each

major program and a report on internal
control over compliance. This report
must describe the scope of testing of
internal control over compliance, in-
clude an opinion or disclaimer of opin-
ion as to whether the auditee complied
with Federal statutes, regulations, and
the terms and conditions of Federal
awards which oould have a direct and
material effect on each major program
and refer to the separate schedule of
findings a.ndquestioned costs described
in pa.ra.gra.ph(d) of this section.
(d) A sohedule of findings and ques-

tioned costs which must include the
following three components:

(1) A summary of the auditor's re-
sults, which must include:

(1) The type of report the auditor
issued on whether the financial state-
ments audited were prepared in accord-
ance with GAAP (1.e.,unmodified opin-
ion, qual1f1edopinion, adverse opinion,
or disclaimer of opinion);

(11) Where applicable, a statement
about whether significant deficiencies
or material weaknesses in internal con-
trol were disclosed by the audit of the
fina.ncial statements;
(111)A statement as to whether the

audit disclosed any noncompliance
that is material to the financial state-
ments of the auditee;

(tv) Where applicable, a statement
about whether significant deficiencies
or material weaknesses in internal con-
trol over major progra.ms were dis-
closed by the audit;
(v) The type of report the auditor

issued on complfance for major pro-
grams (1.e., unmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion);
(vi) A statement as to whether the

audit disclosed any audit findiDg'l!that
the auditor is required to report under
§200.516Audit findings paragraph (a);
(vii) An identification of major pro-

grams by listing each individual major
program; however in the case of a clus-
ter of programs only the cluster name
as shown on the Schedule of Expendi-
tures of Federal Awards Is required;
(vill) The dollar threshold used to

distinguish between Type A and Type B
programs, as described in §200.518

2 CFRCh. n (1-1-15 Edition)

Major program determination para-
graph (b)(1), or (b)(8)when a recalcula-
tion of the Type A threshold is re-
quired for large loan or loan guaran-
tees; and

(tx) A statement as to whether the
andltee qualified as a low-risk auditee
under §200.52OCriteria for a low-risk
anditee.
(2) Findings relating to the financial

statements which are required to be re-
ported in acoordance with GAGAB.
(8) Find1nga and questioned costs for

Federal awards which must include
audit findings as defined in §200.616
Audit rmdings, paragraph (8).
(i) Audit findings (e.g., internal con-

trol findings, compliance findings,
questioned costs. or fraud) that relate
to the Il&meIseue must be presented as
a single audit finding. Where practical,
audit findings should be organized by
Federal agency or pass-through entity.
(11)Audit findings that relate to both

the financial statements and Federal
awards, as reported under paragraphs
(d)(2) and (d)(3) of this section, respeo-
tively. must be reported in both sec-
tions of the schedule. However, the re-
porting in one section of the schedule
may be in summary form with a ref-
erence to a detailed reporting in the
other section of the schedule.
(e) Nothing in this part precludes

oombining of the audit reporting re-
quired by this section with the report-
ing required by §200.512Report submis-
sion, paragraph (b) Data Collection
when allowed by GAGASand Appendix
X to Part 200--Data Collection Form
(Form SF-SAC).
[78 FR '18606,Dec. 26, 2013, as amended at 79
FR 75887,Dec. 19,2014)

§200.616 Audit findinp.
(a) Audit findings reported. The audi-

tor must report the following as audi t
findings in a schedule of findings and
questioned oosts:
(1) Significant defiCiencies and mate-

rial weaknesses in internal control
over major programs and signlficant
instances of abuse relating to major
programs. The auditor's determination
of whether a deficlency in internal con-
trol is a signifioant deficienoy or mate-
rial weakness for the purpose of report-
ing an audit finding 15in relation to a
type of oompliance requirement for a
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major program identified ill the Com-
pliance Supplement.
(2) Material noncompliance with the

provisions of Federal statutes, regula-
tions, or the terms and conditions of
Federal awards related to a major pro-
gram. The auditor's determilla.tlon of
whether a.noncompliance with the pro-
visions of Federal statutes, regula-
tions, or the terms and conditions of
Federal awards is material for the pur-
pose of reporting an audit finding is in
relation to a type of compliance re-
quirement for a major program identI-
fied in the compliance supplement.
(3) Known questioned costs that are

greater than $25,000for a type of com-
pliance requirement for a major pro-
gram. Known questioned costs are
those speCifically identified by the
auditor. In evaluating the effect of
questioned costs on the opinion on
compliance, the audltor considers the
best estimate of total costs questioned
(likely questioned costs), not just the
questioned costs spec1f1cally Identlfled
(known questioned costs). The auditor
must also report known questioned
costs when likely questioned costs are
grea.ter than $25,000 for a type of com-
pliance requirement for a major pro-
gram. In reporting questioned costs.
the audltor must include information
to provide proper perspective for judg-
ing the prevalence and oonsequenoes of
the questioned costs.
(4) Known questioned costs that are

greater than $25.000for a Federal pro-
gram which is not audited as a major
program. Except for audit follow-up,
the auditor Is not required under this
part to perform audlt prooedures for
such a Federal program; therefore, the
auditor will normally not find ques-
tioned costs for a program that Is not
audited &sa major program. However.
if the auditor does become aware of
questioned costs for a Federal program
that is not audlted as a major program
(e.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned costs are greater than $25,000,
then the auditor must report this as an
audit findillg.
(5) The circumstances concerning

why the audltor's report on compliance
for each major program Is other than
an unmodified opinion, unless such cir-
cumstances are otherwise reported as

§2oo.516

audit findings in the schedule of find-
Ings and questioned costs for Federal
awards.
(6) Known or likely fraud affecting a

Federal award, unless such fraud is
otherwise reported as an audit findillg
In the schedule of findings and ques-
tioned costs for Federal awards. This
paragraph does not require the audi tor
to report publicly information which
could compromise investigative or
legal proceedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud was reported out-
side the auditor's reports under the di-
rect reporting requirements of GAGAS.
(7) Instances where the results of

audit follow-up procedures disclosed
tha.t the summary schedule of prior
audit findings prepared by the auditee
in accordance with 1200.511 Audit find-
ings follow-up. paragraph (b) materi-
ally misrepresente the status of any
prior audit rmdlng.
(b) Audit finding detail and clarity.

Audit findings must be presented in
sufficient detail and clarity for the
audltee to prepare a. corrective action
plan and take corrective a.ctlon, and
for Federal agencies and pass-through
entities to arrive at a management de-
cision. The following specific Informa-
tion must be Included, as applicable, in
audit findings:
(1) Federal program and specific Fed-

eral award identification including the
CFDA title and number, Federal award
Identll'lcation number and year, name
of Federal agency, and name of the ap-
plicable pass-through entity. When in-
formation, such as the CFDA title and
number or Federal a.ward Identification
number, is not available. the auditor
must provide the best informa.tlon
available to describe the Federal
award.
(2) The criteria or specific require-

ment upon which the audit finding Is
based, including the Federal statutes.
regulations, or the terms and condl-
tions of the Federal awards. Criteria
generally identify the required or de-
stred state or expectation with respect
to the program or operation. Criteria
provide a context for evaluating evi-
dence and understanding findings.
(3) The condition found. including

facts that support the deficiency Iden-
tified in the audit finding.
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(4) A etatement of cause that IdentI-
fies the reason or explanation for the
condition or the factors responsible for
the difference between the situation
that exists (condition) and the required
or desired state (cr1teria). which may
also Herveas a basis for recommenda-
tions for corrective action.
(S) The poserble asserted effect to

provide sufficient information to the
audttee and Federal agency, or pa.ss-
through entIty in the case of a sub-
reoipient, to perm1t them to determine
the cause and effect to fac1l1tate
prompt and proper corrective action. A
statement of the effect or potential ef-
fect should provide a clear, logical link
to estabUsh the impact or potential
impact of the difference between the
condition and the criteria.
(6) Identification of queetioned costs

and how they were computed. Known
questioned costs must be identlfled by
applicable CFDA nnmberte) and appli-
cable Federal award Ident1f1cation
nwnber(e).
(7) Information to provide proper per-

spective for judging the prevalence and
consequencee of the audit findings,
such as whether the audit findings rep-
resent an ieolated Instance or a sys-
temic problem. Where appropriate, in-
stances ident1fled must be related to
the universe and the number of cases
examined and be qt1&ntifiedin terms of
dollar value. The auditor should report
whether the sampling was a statis-
tically valid sample.
(8) Identification of whether the

audit finding was a repeat of a finding
in the immediately prior audit and if
80 any applicable prior year a.udit find-
ing numbere.
(9) Recommendations to prevent fu-

ture occurrences of the deficiency iden-
tified in the audit finding.
(10)Views of responsible officIals of

the auditee.
(0) Reference numlJers. Each audit

finding 10 the schedule of findings and
questIoned costs must include a ref-
erence number in the format meeting
the requirements of the data collection
fonn submission required by §200.512
Report submiBBion, paragraph (b) to
allow for easy referencing of the audit
findings during follow-up.

2 CFR Ch. II (1-1-15 Edition)

1200.617 Audit documentation.
(a) Retention of audit documentation.

The auditor must retain audit docu-
mentation and reports [or a minimum
of three years after the date of
issuance of the auditor's report(s) to
the a.uditee, unless the auditor is noti-
fied in writing by the cognizant agency
for audit, oversight agency for audit,
cognizant agency for indirect costs, or
pass-through entity to extend the re-
tention period. When the auditor is
aware that the Federal agency, paBB-
through entity, or auditee is con-
teeting an audit finding, the auditor
must contact the parties contesting
the audit finding for guidance prior to
destruction of the audit documentation
and reports.

(b) Access to audit documentation.
Audit documentation must be made
available upon request to the cogniza.nt
or oversight agency for audit or Its des-
ignee, cognizant agency for indirect
cost, a Federal a.gency. or GAOat the
completion of the audit, as part of a
qua11ty review, to resolve audit find-
ings, or to carry out oversight respon-
sibilities consistent with the purposes
of this part. Access to audit docu-
mentation includes the right of Federal
agencies to obtain copies of audit docu-
mentation, as is reasonable and nec-
essary.

i200.618 Major program determina-
tion.

(a) General. The auditor must use a
risk-based approach to determine
which Federal programs are major pro-
grams. This risk-based approach must
includeQOnslderation of: current and
prior audit experience, oversight by
Federal agencies and pass-through en-
tities, and the Inherent risk of the Fed-
eral program. The process in para.-
graphs (b) through (h) of this section
must be followed.
(b) Step one. (1) The auditor must

identify the larger Feder&l programs,
which must be labeled Type A pro-
grams. Type A programs are defined as
Federal programs with Federal a.wards
expended during the audit period ex-
ceeding the levels outlined in the ta.ble
In this paragraph (b)(l):
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Total Federal awards eo<'
pended

TOl8lFedelalllW8rds ex·
pended Imee .03.

$3 million.

Type AlB Ihreshold

Equal 10or -.I $750.000
bul •••• than or 8quallo
$25 rnIlOn.

Exceed $2S mIIicn buI Iea8
\han or equal III$100 mi-
!JOn.

Exceed $100 millen bulless
than or ••••••• 10$1 billion.

Exceed $1 ~icn butlea8
Ihan or ."", III$10 bilion.

Exceed $10 -. but_
IhIln or equal III$20 bIIIcn.

Exceed $20 bIIo'I .•...•..•...••...

$750.000.

T""'I Federal_Ids ax·
pended _ .003.

$30 rriIIion.

Tolal Federal _rds .x·
pended _ .0015.

(2) Federal programs not labeled
Type A under paragraph (b)(I) of this
section must be labeled Type B pro-
grams.
(8) The inclusion of large loan and

loan guarantees (loans) must not result
in the exclusion of other programs as
Type A programs. When a FederaJ pro-
gTam providing loans exceeds four
times the largest non-loan program it
is considered a large loan program, and
the auditor must consider this Federal
program as a Type A program and ex-
clude its values in determining other
Type A programs. This recalculation of
the Type A program is performed after
removing the total of all large loan
programs. For the purposes of this
paragraph a program Is only considered
to be a Federal program providing
loans if the value of Federal awards ex-
pended for loans within the program
comprises fifty percent or more of the
total Federal awards expended for the
program. A cluster of programs is
treated as one program and the value
of FederaJ awards expended UDder a
loan program is determined as de-
scribed in § 200.602 Basis for deter-
mining Federal awards expended.
(4) For biennial audits permitted

UDder§200.504 Frequency of audits, the
determmatton of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period.
(c) Step two. (1) The auditor must

identifY Type A programs which are
low-risk. In making this determina-
tion, the auditor must consider wheth-
er the requirements in §200.519 Criteria
for Federal program risk paragraph (C),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indicate significantly

§200.518

increased risk and preclude the pro-
gram from being low risk. For a Type
A program to be considered low-risk, it
must have been a.udited as a major pro-
gram in at least one of the two most
reoent audit periods (in the most re-
cent audit period in the case of a bien-
nial audit), and. in tbe most recent
audit period, the program must have
not had:
(t) Internal control deficiencies

which were identified as material
weaknesses in the auditor's report on
internal control for major programs as
required under §200.515 Audit report-
ing, paragraph (c);

(11) A modified opinion on the pro-
gram. in tbe auditor's report on major
programs as required under 1200.515
Audit reporting, paragraph (c); or
(iii) Known or likely questioned costs

that exceed five percent of the total
Federal a.wardBexpended for the pro-
gram.
(2) Notwithstanding paragraph (c)(I)

of this section, OMB ma.y approve a
Federal awarding agency's request that
a Type A program may not be consid-
ered low risk for a certain recipient.
For example, it may be necessary for a
large Type A program to be audi ted as
a major program each year at a par-
ticular recipient to allow the Federal
awarding agency to oomply with 81
U.S.C. 3515. The Federal awa.rding
agency must notify the recipient and,
if known, the auditor of OMB's ap-
proval at least 180calendar days prior
to the end of the fiscal year to be au-
dited.
(d) Step three. (1) The auditor must

Identify Type B progrlLIllllwhich are
higb-risk using professional judgment
and the criteria in 1200.519 Criteria for
Federal program risk. However, the
auditor is not required to identify more
high-risk Type B programs than a.t
lea.st one fourth the number of low-risk
Type A programs identified as low-risk
under Step 2 (paragra.ph (c) of this sec-
tion). Except for known material weak-
ness in internal control or compliance
problems as discussed in §2OO.519 Cri-
teria for Federal program risk para-
graphs (b)(l), (b)(2), and (0)(1), a single
Criteria in risk would seldom cause a
Type B program to be considered higb-
risk. When identifying which Type B
programs to risk assess. the auditor is
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encouraged to use an approach which
provides an opportunity for different
high-risk T.ype B programs to be au-
dited as major over a period of time.
(2)The auditor ts not expected to per-

form risk &BSeesmenteon relatively
small Federal programs. Therefore, the
auditor is only required to perform risk
assessmente on Type B programs that
exceed twenty-five percent (0.25) of the
Type A threshold determined ill Step I
(pa.r&gTa.ph(b) of this section).
(e) Step four. At a minimum, the

auditor must audit all of the following
as major programs:
(1) All Type it programs not identi-

fied as low risk under step two (para-
graph (c)(1)of this section).
(2) All Type B progra.IIlBIdentified as

high-risk under step three (paragraph
(d) of this section). '
(3) Such additional programs as may

be neoessarv to comply with the per-
centage of coverage rule dlscuesed in
paragraph (1)of this section. This may
require the auditor to audit more pro-
grams as major programs than the
number of Type Aprograms.
(f) Percentage of coverage rule. If the

auditee meets the criteria. in 1200.520
Criteria for a low-risk auditee, the
auditor need only audit the major pro-
grams identified in Step 4 (paragraph
(e)(1) and (2) of this section) and such
additional Federal programs with Fed-
eral awards expended that, in a.ggre-
gate, all major ~ograms encompass at
least 20 percent (0.20) of total Federal
awards expended. Otherwise, the audi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(1)
and (2) of this section) and such addi-
tional Federal programs with Federal
awards expended that, 1n aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.
(g) Documentation of risk. The auditor

must include in the audit documenta-
tion thoerisk analysis process used in
determining major programs.
(h) Auditor's judgment. When the

major progra.m determillation wa.sper-
formed and documented in accordance
with this Subpart, the auditor's judg-
ment in applying the rlsk-ba.sed ap-
proach to determine major programs
must be presumed correct. Challenges
by Federal agencies and pass-through

2 CFRCh. II (1-1-15 Edition)

entities must only be for clearly im-
proper use of the requirements in this
part. However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
particular Federal program and the
auditor must cons1der this guidance in
determin1ng major programs in audits
not yet completed.
[78 FR 'lll8Oll,Dec. 26. 2013, &8 amended at '19
FR 7588'l, Dec. 19. 2014]

§200.319 Criteria for Federal p"'-'-amrisk. - ..••...

(a) General. The audi.tor's determina.-
tion should be based on an overall eval-
uation of the rtsk of noncompliance oc-
curring that could be material to the
Federal program. The auditor must
consider crrterta, such as descr1bed 1n
paragraphs (b), (c), and (d) of this sec-
tion. to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysis, the auditor may wish to disouse a
particular Federal program with
auditee management and the Federal
agency or pa.ss-through entity.
(b) Current and prior audit experience.

(1)Weaknesses in internal control over
Federal programs would indicate high-
er risk. Consideration should be given
to the control environment over Fed-
eral programs and suoh factors as the
expectation of management's adher-
ence to Federal statutes, regulations,
and the terms and conditione of Fed-
eral awards and the competence and
experience of personnel who administer
the Federal programs.
(1) A Federal program administered

under multiple internal control struc-
tures may have higher risk. When as-
sessing risk in a large single audit, the
auditor must cons1der wbether weak-
nesses a.ie isolated in a single oper-
ating un1t (e.g., one college campw» or
perva.sive throughout the entity.
(11)When s1gn1fl.ca.ntparte of a Fed-

eral program are passed through to
subrec1plents, a weak system for moni-
toring subrectpfents would indicate
higher risk.
(2) Prior audit findings would indi-

cate higber risk, partIcularly when the
situations identified in the audit find-
ings could have a sien1f1cant 1mpact on
a Federal program or have not been
corrected.
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(3) Federal programs not recently au-
dited as major progra.JJlll may be of
higher risk than Federal programs re-
cently audited a.smajor programs with-
out audit f"mdings.
.(c) Oversight exercised by Federal agen-

cies and pass-through entities. (1) Over-
sight exercised by Federal agenoies or
pass-through. entities could be used to
ll.88eBBrisk. For example, recent mont-
Ulring or other reviews performed by
an oversight entity that disclosed no
significant problems would indicate
lower risk, whereas monitoring that
disclosed significant problems would
indicate higher risk.

(2) Federal agencies, with the concur-
rence of OMB, may identify Federal
programs that are higher risk. OMB
will provide this identification in the
compliance supplement.

(d) Inherent risk oj the Federal pro-
gram. (1) The nature of a Federal Pl"D-

gram may indicate risk. Consideration
should be given to the complexity of
the program and the extent to which
the Federal program contracts for
goods and services. For example, Fed-
eral programs that disburse funds
through third party contracts or have
eligibility criteria may be of higher
risK. Federal programs primarily in-
volving staff payroll costs may have
high risk for noncompliance with re-
quirements of 1200.430 Compensation-
personal servioes, but otherwise be at
low risk.
(2) The phase of a Federal program in

its life cyole at the Federal agency
may indicate risk. For example, a new
Federal program with new or interim
regulations may have higher risk than
an established program with time-test-
ed regulations. Also, silinificant
changes in Federal programs, statutes,
regulations, or the terms and condi-
tions of Federal awards may inorease
risk.
(3) The phase of & Federal program in

its life cycle at the auditee may indi-
cate risk. For example, during the first
and last years that an auditee partici-
pates in a Federal program, the risk
may be higher due to start-up or close-
out of program activities and staff.

(4) Type B programs with larger Fed-
eral awards expended would be of high-
er risk than programs with aubsten-

§200.520

tially smaller Federal awards ex-
pended.

§200.520 Criteria for a low·risk
Buditee.

An auditee that meets all of the fol-
lowing conditions for each of the pre-
ceding two audit periods must qualitY
as a low-risk auditee and be eligible for
reduced audit coverage in accordance
with 1200.518 Major program deter-
mination.

(a) Single audits were performed on
an annual basis in aooordanoe with the
provisions of this Subpart. including
submitting the data collection form
and the reporting package to the FAC
within the timeframe spec1f1ed in
1200.512 Report subm1BBion.A non-Fed-
eral entity that has biennial audits
does not qualitY as a low-risk auditee.

(b) The auditor's opinion on whether
the :f1nanclal statements were prepared
in accordance with GAAP, or a basis of
accounting required by state law, and
the auditor's in relation to opinion on
the schedule of expenditures of Federal
awards were unmod1lled.

(c) There were no dellc1encies in in-
ternal control which were identified as
material weaknesses under the require-
ments of GAGAS.

(d) The auditor did not report, a sub-
stantial doubt about the auditee's abil-
ity to continue as a going conoern.

(e) None of the Federal programs had
audit findings from any of the fol-
lowing 1n e1ther of the preceding two
audit periods in which they were classi-
fled as Type A programs:
(1) Interna.l control deficiencies that

were ident1f1ed as materia.l weaknesses
in the auditor's report on internal con-
trol for major programs as required
under §200.515 Audit reporting, para-
graph (c);
(2) A modified opinion on a major

program 1n the auditor's report on
major programs as required under
§200.515 Audit reporting, paragraph (c);
or

(3) Known or l1kely questioned costs
that exceeded five percent of the total
Federal awards expended for a Type A
program during the audit period.
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§200.521

MANAGEMENT DBCISIOl'/S

§ 200.521 Management decision.
(a) General. The management deci-

sion must clearly state whether or not
the audit finding is sustained, the rea·
sons for the decision, and the expected
auditee action to repay disallowed
costs, ma.ke financial adjustments, or
take other action. H the audrtee has
not completed corrective action, a
timetable. for follow-up should be
given. Prior to iSSuing the manage-
ment decision, the Federal agency or
pass-through entity ma.y request addi·
tioneJ infonna.tion or documentation
from the audltee, including a request
for auditor asaurance related to the
documentation, as a way of mitigating
disallowed costs. The management de-
cision should describe any appeal proc-
ess ava.ilable to the auditee. While not
required, the Federal agency or pass-
through entity may aleo iesue a man-
agement dec1sion on findings relating
to the financial statements which are
required to be reported in accordance
wlthGAGAS.
(b) Federal agency. As provided in

1200.513 Responslb1l1ties, paragrapb
(a)(7), the cognizant agency for audit
must be responsible for coordinating a
management decision for audit find·
ings that affect the programs of more
than one Federal agency. As provided
in 5200.513Responsibilities, paragraph
(c)(3),a Federal awarding agency is re-
sponsible for iB8uinga mllJl&gementde-
cisron for findingS that relate to Fed-
eral awards it makes to non-Federal
entities.

(0) Pass-through entity. As provided in
§2OO.331Requirements for pass-through
entities, paragra.ph (d), the paee-
through entity must be responsible for
issuing a management decision for
aud1t findings that relate to Federal
awards it makes to subrecipients.
(d) Time requirements. The Federal

awarding agency or pass-through enti-
ty responsible for issuing a manage-
ment decision must do so within six
months of acceptance of the audit re-
port by the FAC. The auditee must Ini-
tiate and proceed with corrective ac-
tion as rapidly as possible and correc-
tive action should begin no later thllJl
upon receipt of the audit report.

2 CFR Ch. II (1-1-15 Ec:ttIon)

(e) Reference numbers. Management
decisions must include the reference
numbers the auditor assigned to each
a.udit finding in accordance with
§200.516Audit findings paragraph (0).

ApPENDIX I TO PART 200-FULLTExTOF
NOTICE OF FuNDING OPPORTUNITY

The fUll text of the notice of fUIlding op-
portunity 18 organized in aecttone. The re-
quired format outlined in this appendix indl-
catee immediately follow1llg the title of each
Beetlon whether that eectlon 18 required In
every t.IlllOUDCementor 18 a Federal award-
inc agency option. The format 18 deSigned so
that BL-nUaxtypes of information will appear
in the same sectrona in announcemeate of
diJferent Federal funding opportunities. To-
ward that end, there 18 text lD ell.cb of the
following aectiOI18to describe the typeB of in-
form&tion that & Federal &wa.rd1nga.gency
would include in that eectton of an &etual
announcement,

A Federal awar41ng a.gency that wtshes to
Include iDform&tion that the format does not
specifically d1scuss may address that lubject
in whatever Bectlon(s) is most appropriate.
For 8lUU1lple.if a Federal aw&rding agency
CbOOBe8to address performa.nce &"oalsin the
announcement, it might do 10 in the funding
opportunity dl\8Cription. the appl1cation con-
tent, or the reporting requirements.
B1m1la.rly, wben thie format calla for a

type of information to be in a particular sec-
tion, a Federal aw&rlU.Jlgagency w1Bbtng to
addre86 that subject in other sections mAY
elect to repeat the information in those BeC-
tiOI18or 1188 eroes references between the sec-
tiOI18(there sbould be byperUnks for cross-
references in a.ny electronic v8rBioI18of the
annoUJIcement). For example, a Federal
awa.rd1ng agency may want to lDclude Sec-
tion A inform&tion about the types 01 non-
Federal entitles who a.re eligible to apply.
The format speo1fies a standard looatlon for
that lnformation lD Section C.1 but does DOt
preclude repeatiDg the information in Sec-
tion A or creating a Cl'OlIll reference between
Section A &I1dC.l, as long as a potential ap-
plicant can find the information qu1ckly a.nd
saaily from the standard loca.t1on.
The BBotloI18of the full text of the an-

nouncement are deecribed in the following
pe.ragn.phs.

A. PRoGRAM DK8CRIPl'ION-REQUIRED

Tb1Bsection contams the full program de-
scription of the fuDdlng opportunity. It may
be as long as needed to adequately commu-
nicate to potBnt1al applicants the a.reaa in
which I'Imding ma.y be provided. It dSBcr1bes
the Federal Awar41ng agenCy'8 funding prior-
Ities or the techn1cal or fOCUBareas in which
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the FedeN.! awa.rdJng agency intezid8 to pro-
vide aes1Bt&Dce.As appropriate, it may in-
clude &lIY program history (e.g., whether this
18 a new program or a new or changed area or
program emphae1s). Tbis section may com-
mllDicate indicatoI'll of aueellllllfol project.e
(e.g.• if Ule program encourages collabo-
ratlve efiorte) and may include examples 01
projects that have been funded previoUllIy.
This section alBomay include other Informa-
tion the Federal awarding agency deems nee-
ll888.1'Y. a.ndmoet at a minimum include cita-
tions for authorizing sta.tuteB and rsguls-
tlons Corthe funding opportunity.

B, FEDEIl.ALAWARD INroRMATlON-REQUIRED

This section provides suCnc1ent informa-
tion to help an applicant make an informed
decision about whether to submrt a proposal.
Relevant information oould include the total
amount of funding that the Federal awarding
agency expects to award through the an-
nouncement; the antlclpated number of Fed-
eral awa.rde; the expected amounts of indi-
vidual Federal awards (whlch may be a
range); tbs amount of funding per Federal
award, on average, el[Jlerienced in previows
years; and the anticipated start dates and
periods of performance for new Federal
awards. This sectlon alBo should addrll86
whether appl1cations for renewal or sup-
plementation of existing projects are el1glble
to compete with appl1catlons for Dew Fed-
eral award8.
This section also must indicate the type(s)

oC aaslstance 1n8trument (e.g., grant. cooper-
ative agreement) that may be awarded if ap-
plicatiOns are suocessful, If cooperative
agreements ma.y be awarded, tbi8 aection ei-
Uler should deacrtbe the "substantial in-
volvemmt" that the Federal awa.rdJngagen-
cy expects to have or should reference where
the potential applioant can find that infor-
mation (e.g.• in the funding opportunity de-
ecription In A. Program DescriptioD-Re-
uutred or Federal award administration in-
formation in Section D. Application and
Submiasion Information). If procurement
contracts also mBJ' be awarded. this must be
st&ted.

C. ELIGIBILITY INFORMATION

This section addresses the considerations
or factoI'll that determine applicant or appli-
cation el1g1b1l1ty.This incl ndes the el1g1-
blUty or particular types oC applicant orpn1-
zatlons. any factors a.ffecting the el1g1blllty
oC the principal investigator or project direc-
tor, and lLIIY criteria tha.t make particular
projects inel1g1ble. Fedenl agencies should
make clear whether an applicant's failure to
meet a.n 'eligibUity criterion by the time of
an a.pplicatlon deadl1ne will result in the
Federal awa.rdJng agency returning the ap-
plication without review or, even though an
applloa.tlon may be reviewed, will preclude

pt. 200, App. I

the Federal awarding agmcy from making a
Federal award. Key elements to be addre88ed
are:

1. Eligible App/iconl.l-Required. Announce-
ments must clearly IdentifY the types of en-
tities tba.t are eligible to a.pply. If there are
no restrictloDll on el1g1b1l1ty. th1B aectton
may simply indicate that all potential appli-
cants are el1glble. If there are restrictloDB on
eligibility, it is important to be clear &bout
the specltlc types of Blltities that are el1g1-
ble. not just the types that are ineJ.l.glble.
For example. if the program Is l1m1ted to
nonprofit orga.nizatioDll subject to all U.S.C.
601(c)(3)of tbe tax code (26 U.S.C. 601(cXS».
the announcement should say &0. S1mllarly.
it is better to sta.te Bl[Jlllcltly that Native
Amerloan t.-1bal organizations are ells'1ble
than to aseume that they can unambiguously
infer tha.t tram a sta.tement that nonprofit
organizatioD!l may apply. Elig1b1l1tyalao can
be el[Jll'88lledby exception. (e.g.. open to all
types of domestic applicants other than Indl-
vidualB). Th18 section should rerer to lLIIY
portion of Section D specifying documenta-
tion that must be submitted to support an
eligibility determination (e.g.. proof or
601(c)(3)status ae determined by the Internal
Revenue Service or an authorizing trlbal res-
Olution). To the e%tent that any funding re-
striction in Section D,6 Could affect the elt-
glbllity of an applicant or project. the an-
nouncement mU8t either restate that restric-
tion in this section or provide a cross-ref-
ereDCBto Its description In Ssotion D.6.

2. Cod ShaTl1\Q or Matching-Required. An·
nouncemente must state whether there Is reo
quIred cost sharing, matching. or cost par-
ticipation without which an a.ppl1oatlon
would be ineligible (if COlltBh&r1ngis not re-
quired. the announcement must expl1c1tly
aay 80). Required cost 8har1ng may be a cer-
ta.in percentage or amount. or may be in the
rorm of contributions oC spec11l.editems or
activities (e.g.• provision of equipment). It 16
Important that the announcement be clear
about any restrictions ODthe types or cost
(e.g.• in-kind contributions) that are accept-
a.ble ae cost sharing. Cost Bha.r1ngas an eJ.l.gi-
b1l1ty criterion includes requlremente baeed
In statute or regulation. as deecribed in
1200.806 Cost sharing or matching of this
Part. Th18 section should reter to the appro-
priate portion(s) of section D. ApplicatiOIl
and SubmlBeion Information stating any pre-
award requirements for Bubm1esionof letters
or other documentation to veritY commit-
mente to meet coswharing requirements If a
FedeN.! award is made.

3. OtheT-Required. if applicable. If there are
other eligibility criteria (Le., criteria that
have the effect. of making an appl1cation or
project Ineligible for Federal awards, wheth-
er referred to &8 "responsiveness" criteria.
"go-no so" criteria. "threshold" criteria, or
in other ways), must be clea.rly stated and
must include a referenoe to tbe regulation of
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requirement tba.t describes the reatrictiOll.
a.s a.ppl1ca.ble.For example, if ent1ties t.ba.t
ba.ve been found to be in viola.tlon of a. par-
ticulu Federal ata.tute are lnel1g1ble, It Is
important to MY 80. Th1l!section must also
state a.ny 11m1ton the nwnber of appl1ca-
tions an applicant ma.y submit under the a.n-
nouncsment and make cleu wbether the
limitAtion Is on the submitting Organ1za.tiOll,
lndlvidua.l lnveBttgator/program directOI', or
both. This section should a.l80 address any
el1g1bll1ty criteria for beneficiaries or Cor
program particlpante otber than Fedeml
award recipients.

D. APPLIOATION AND SUBMISSION lNrollMATlON

1. Addrus to Requut Application PackQ!Je-
Required. Potent1&1a.ppllca.nte must be told
how to get application {arms, kits, or other
mater1a.l8 needed to apply (if this announce-
ment conta1nB everything needed. this BeC-
tion need only say 80). An Internet &ddress
wbere tbe mat.erialll can be acceseed Is ac-
ceptable. However, since high-speed Internet
access is not yet UJliversally a.va.1la.blefor
downloa.d1ngdocwnente, and applicants may
ba.ve &ddltional a.coessibWty reql11nments,
there aleo abould be a way for potentia.! ap-
pl1cantl! to request paper copies of materials,
such a.e a U.S. Poetal Service mailing ad-
dress, telepbone or FAX number, Telepbone
Device for the Dea.f (TDD), Text Telepbone
(TrY) nomber, a.ndlor Federal Information
Relay Service (FIRS) nwnber.

2. Content and Form of Application Submis-
sion-Required. This section must identify
the required content of lUI appllcation a.nd
the forrn.tlor rormatl! th&t a.n applicant must
use to submit It. If any requirements ue
stated elsewbere because they are general re-
quirements t.ba.t a.pply to multiple progra.ms
or funding opportunities, th.1aseetlon abould
refer to wbere those requirements may be
found. ThiB section a.l80 should include re-
qu1red forme or formats as pa.rt or the an-
nounoement or etAte where the appl1cant
may obta.in them.
This section should spec1f1cally addrees

content and form or format reql11nmentl!
for:
I. Pre-a.ppllcatloDll, lettens of intent, or

white papers required or encouraged (BBe
Section D.•), Including any lImit&tions on
the number of pages or other formatting re-
quirements Bim1lu to those for full a.ppUoa-
tlons.
U. The a.pplloatlon a.ea whole. For all Bub-

.mtsetona, this would Include any l1m1t&tiom;
on the number of pages, ront size and type-
fe.ce, margms, paper size, number of copies,
lUId sequence or assembly requirements. If
electronic submiesion is permitted or re-
quired, this could Inolude special require-
mentl! for forma.tting or signatures.
ill. Component pieces or the a.pplloatlon

(e.g.. If all copies of the application must
bear origlna.! signatures on the face page or

2 CFRCh.n (1-1-15 edition)

the program narra.tlve ma.y not exceed 10
pages). ThIs Includes any pieces that may be
submitted eeparatelY by third parties (e.g.,
referencse or letterl! confirming commit-
ments from third partiea that will be oon-
tributing a portion of any reql11nd cost Ilhu-
ing)-
Iv. Information t.ba.t successful applicants

must BUbmit a.fter notification of intent to
make &Federa.l a.wa.rd,but prior to &Federal
award. 'I'h18 could include ev1dence of com-
pl1a.ncewith requ1rementl! relating to huma.n
subjeots or Information needed to comply
with tbe N&tlonaJ.Bnvlronmenta.l Policy Act
(NEPA) (42 U.S.C. 4321-437Oh).

3. Unique entitr/ irlentifier and SyBtem for
AwaTd Management (SAM)-RequiTed.
Th1e parll4l'r&phIDl>8t state olearly that

each applloant (unlees the applicant is an in-
dividual or Federal awarding agency t.ba.t Ie
excepted from those requlremente under 2
eFR 125.11O(b)or (c), or has an exception ap-
proved by the Federal awudlng agency
under :I CFR 125.110(d»is required to: (1) Be
reglBtered in SAM before submitt1Dlr lte a.p-
plication; (ii) provide ••a v&lIdunique entity
identlfler In ItI! application; and (ill) con-
tinae to maintain an active SAM regIStra.-
tion with CIll'1'8J1t1nforma.t1on at all times
during which It has an active Federal awa.rd
or an appllcatlon or pla.nunder consideration
by a Federal a.wardlng a.gency. It also must
eta.te that the Federal a.wa.rdingagency may
not make a Federa.l awud to an appllcant
until the a.pplloant ba.s complied with all ap-
plicable unique entity Ident1f1erand SAM re-
quirements and, if an applicant has not fully
complied with the requirements by the time
the Federal awarding agency is ready to
mue a Federa.l a.ward, the Fe4era.l a.wa.rd1ng
agency may determine that the applicant Is
not Qualified to receive a Federa.! a.wa.rdand
use that dsterm1lla.tion &II a be.s1efor making
a.F'edera.l award to another appUca.nt.

4. Svbmluion Dates and TImes-Required.
Announcements must IdentifY due datse and
times ror all BubmiBaiOns.Th1l!Includes not
only the full appl1catlons but also any pre-
l1m1nary Bubmisslons (e.g .• letters of Intent,
wbite papers, or pre-appllcatlons). It a.l80In-
cludes any other submiaatone of Information
before Federal a.ward tba.t are separate from
the full application. If the funding oppor-
tunity I.e a. general announcement that is
open for a Pllri04 of time w1th no spec1f1cdue
dates for a.ppUoa.t1ons,th.1a Bection abould
8&Y BO.Note that· the Infonnation on dates
that ie Included in this eect10n also must ap-
pea.r with other overview information in a lo-
cation preceding the full text of the an-
nouncement (see 1200.203 Notices of funding
opportunities of this Part).
Eacb type of subm1seion abould be des-

ignated a.s encoura.ged or required and, If re-
quired, any dea.dline da.te (or da.tee, if the
Federal awa.rdtng a.gency pla.m; more than
one cycle of appllcatlon submission, review,
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aDd Feder&1award under the announcement)
Mould be spec111ed.The announcement must
state (or provide & reference to &lIother doeu-
ment that states):

1.AllYdeadline ill terms of a date &lidlocal
time. If the due date falls on a Saturday.
Sunday, or Federal holiday. the reportiIIg
pa.ckage i8 due the next busmees day.

ii. What the deadline meaIlS (e.g.• whether
it 18 the date &Ddtime by whicb the Federal
awardiDg agency mwrt receive the applica-
tion, tbe date by whicb the appllcaWon must
be postmarked, or somethiJIg else) &lidhow
that dependa, if at all, on the I!UbnWl8ion
method (e.g., mall, electronic. or personal!
courier delivery).

iii. The effect of missiJIg a deadline (e.g.,
whether late applications are neither re-
viewed nor considered or are reviewed &lid
coD51deredunder some circumstances).

iv. Bow the receiving Federal otnoe deter-
mines whether an a,ppllcation or pre-applica-
tdon has been submitted before the deadline.
This iDcludes the torm of acceptable proof of
ma.U1ngor system-generated documentation
of receipt date &Ddtime.

This section &1somay iDdicate whether.
when, &lidIn what form the appllca.nt wW re-
ceive &Dacknowlsdgement of receipt. This
information Mould be displ&yed in ways that
will be easy to underst&lld and use. It C&llbe
dlmcult to extract &11needed in!ormation
trom narrative paragraphs, even when they
are well written. A tabular form for pro-
viding a IlUDlJIl&rYof the iDformation may
help applicants for some programs &Ddgive
them what effectively could be a cbeckl1st to
ve!11ythe completeness of their applioation
pa,cka.gebefore submission.

6. Intergo'llemmental .R.evtew-Requfred. If ap-
plicable. If the funding opportunity is subject
to Executive Order l23'I2, ''Intergovern-
mental Review of Feder&! Programs," the
DOtice mu.at say so. In alerting appliC8.Dts
that they must contact their state's SiJlgle
PoiDt or Contact (SPOO) to 1l.nd out about
&lid comply with the state's prOoe86 under
Exeoutive Order 12372.it may be useful to m-
form potential applica.nts that the names
and addresses of the SPOCBare listed in the
Omce of Management and Budget's Web ette.
101DW.whitehD1Ue.gotli'ombJl1rantslspoc.html.

6. Funding Restrictions-Required. Notices
must iDclude 1n!ormation on fund1Jlgrestrtc-
Wons In order to allow an appl1ca.nt to de-
velop an application and budget consistent
with program requirements. Ezamples are
whether oonstruotion is an allowable activ-
ity, if there are a.ny limitations on direct
cOBts lIuoh lUI foreign travel or equipment
purchases, and It there are any limits on in-
direct costs (or faclliUes &Ddadministrative
costs). Applicants must, be advlsed if Federal
awLrds will not allow retmbursemsnt of pre-
Federal award coots.

7. Other Submi68fon Requirements- Required.
This section must addrB86&Dyother eubmrs-

PI, 200, App. I

sion requirements not included ill the other
pa.r&iT&phaof this aeotlon. This might in-
clude the format of llubm1asJ.on,i.e., paper or
electronic, ror eacb type of required submis-
sion. Applicants Mould not be required to
submit iDmore than one format and th1s sec-
tion sbould iDdicate wbether they may
cboose whetller to Bubmit applications iD
hard copy or eleotronically, may subm1t only
in hard copy, or may submit only electroni-
ca.lly.

This seotion &!so must iDdicate where ap-
plications (and any pre-a.ppliaa.tions) must be
submitted if IlBIlthy postal mail, electronic
mll&ll8, or hand-delivery. For postal mall
submission, this must include the name of an
omce, officW, 1ndividu&l or function (e.g.,
application receipt center) and a complete
maWng address. For electronic submiB8ion.
this must inalude the URI..or emaU address;
whether a p&8IIword(s)i8 requ1red; whether
pa,rttcular software or other electronio capa,-
billties are required; what to do in the event
of system problems and a point of contact
who will be available in the event the appli-
cant experiences technical d1moulties.1

E. APPLICATION RBVlEWINFORMATION

1. Criteria-Required. This section must ad-
dress tbe criteria that the Federal aw&rd1ng
&geIIcy will use to ev&1uate applica.tioDll.
Th18iDcllldes the merit aDdother review cri-
teria that evaluators will use to judge appli-
cations. iDcluding any statutory, regulatory,
or other preferences (e.g., miDority status or
Native American trlb&1 preferenoes) that
will be applied in the review process. These
criteria are distinct from eligibility criteria
that are addrell86d before an applioat1on is
accepted fOr review and a.ny program policy
or other factors that are applied during the
selection prooe86, after the review proCBII&is
oompleted. The intent 18 to make the appli-
cation process tranaparent so applicants can
make 1n!ormed deo1sions when preparing
tbeir applications to maximiN! fa.irness of
the process. The announcement Ilbould clear-
ly descrtbe all criteria., iDc)udlng any sub-
criteria. If criteria vary in importance, the
announcement Mould specify the rela.tive
percentages. weights, or other means ueed to
diet1Dgu1shamong them. For statutory, reg-
ulatory. or other preferenoes, the announce-
ment should provide a detailed axpla.n&tion
of those preferences with an explioit indica-
tion or their effect (e.g., whetber they result
in additional points beiJIg 8.6IIigned).

1With respect to electronio methods for
providing information about fUIldlng .oppor-
tunities or accepting applicants' sabmisetons
of information. eacb Federal awarding agen-
cy is responsible for compli&Dcewith Section
508 of the Rehabilitation Act of 1973 (29
U.8.C. 794d).
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If an appl1cant's propoBedcoat eharlng 11'111
be considered in the review process (88 op-
poeed to beiDe' an eligibility cr1terion de-
scribed in Section C.2). the announcement
must, Bpecinca.lly address how it will be oon-
sidered (e.g., to Bll8igDa oertain number ot
additional points to applica.nts who otter
coat s~. or to break ties among applica-
tions with equivalent Ilcone after evaluation
aga.1DBtall other !aCton). If OOIltshariDe' will
not be ooneldered in the evaluation, the an-
nouncement Ilhould say BO,so that there ill
no amblgulty for potential applica.nts. Vague
statements thalo coB1oBbar1ng18encouraged.
w1thout olarlt1cation All to wbat that means,
&I'ellllhelpful to appllca.nts. It alao 18impor-
tant th •.t the announcement be olear about
any restrictions on the types ot coat (e.g., in-
kind contribut10ns) that are acceptable a6
coat shariDg.
2. Review and Selection PToceM-R.equtred.

Thill eection may vary in the level of detail
provided. The announcement must lillt any
program policy or other factors or elements,
other than merit crlteria. that the selecting
omcial may use in Beleoting "pplications for
Federal award (e.g.• geographica.l dlBperIlion.
program balance, or d1verelty). The Federal
awarding agency may alBo include other ap-
propriate detailB. For eu.mple, thia Beetion
may indica.te who ill responsible tor eva.lua-
tion against the merit crlteri& (e.g., peers ex-
ternal to the Federal awarding agency or
Federal awarding agency per&OJIIlBI)anti/or
who m&kllllthe fi.na.lselectione Cor Federal
awards. If there Is a multi-phase review proc-
ess (e.g.• an external panel advieiDe'internal
Federal awarding agency personnel who
m&ke final recommendations to the dec1ding
omcial), the announcement ma.y deacrlbe the
.pbasee. It &.leomay inolude: the number or
people on an evalnation panel and how It op-
erates, the way reviewers are &elected, re-
viewer qua.litloat10ns. and the way tbat con-
mcts or interest a.re •.v01ded.W1th respect to
electronic methods for providing informa-
tion about funding opportun1t1es or accept-
ing appl1ca.nts' eubmlBBionsof inform•.tlon,
eacb Federal awarding agency Is responsible
for compliance with Section 608 of the Reba-
b1l1tation Act DC1973(29 U.S.C. 794d).
In addition, 1t the Federal •.warding agency

permlts applica.nte to nominate Buggested re-
viewers of their applica.tlons or suggest those
they feel ma.y be 1na.ppropr1&tedue to a con-
met of intereet, that informatlon should be
included in thlB seetlon.
3. Anticipated Announcemenl and Federal

Award Dates-Optio1l41. Th1B section is in-
tended to prov1de applicants with informa-
tion they can use for planning purposes. If
there Is a single application deadline fol-
lowed by the simultaneous review of all ap-
plications, the Federal awarding agenoy oan
inolude in this 88CtionInformation about the
anticipated dates for announcing or noti-
fying successful s.nd unsucceseful applicants

2 CFR Ch. II (1-1-15 Edition)

and for baving Federal awarde in place. If ap-
pl1catloDll ue received and evaJuated on a
"rolling" bas1s •.t different times during an
extended period, it may be appropriate to
give applica.nts an estimate of the time need-
ed to procees an application and notify the
appl1ca.nt of the Federal •.warding •.gency's
decision.

F. FEDlllW\LAwlJW ADIONISTIl.ATION
INJ'ORMATION

1. Federal Award NotU:_~iTed. This
sectaon must address wbat a succeBBfUlappli-
cant can expect to receive following. selec-
tion. It the Federal awarding agency's prac-
tice ill to provide •. sep&rate notice eta.tIng
tha.t an applicat10n has been &elected before
it actually m•.kes the Federal award. th1ll
section would be the place to Indicate tha.t
the letter 18 Dot an authorlzation to begin
performance (to the extent that It allOWB
charging to Federal awards of pre-award
costs at the non-Federal entity'. own rillk).
Thts &eetlon should indicate that the notice
of Federal award Slgned by the grants omcer
(Dr eqn1va.lent) 18the authorising document,
and whether it Ie provided through postal
ma.1lDrby electronic me&DBand to whom. It
alao may addreBSthe timing, Corm, and COD-
tent of not1fica.tions to UDBuccBBBful.appli-
cants. See alBo 1200.210 Information con-
Wned in a Federal •.ward.
2. AdrmniBtTatiWi and National PoliOlf Be-

quireme1lU-.Relluired. Thill 88CtlonmUBtiden-
t11Ythe 1lIlual a.dminietrati ve and national
policy requirements the Federal •.warding
agency's Federal awarda may include. Pro-
v1ding this information leta a potential ap-
plicant identity any reqn1rement.s with
which It would bave dlffieulty complying if
its application is BUcceBIlful.In those cases,
early notlfication about the requirements al-
lows the potential appU.ca.ntto decide DOt to
apply or to t&ke needed act10ne before re-
ceiving the Federa.l •.ward. The announce-
ment need not include all of the terms and
conditions DCthe Federal award. but may
refer to a document (with information about
how to obtain it) Dr Intemet site where ap-
pl1cants can see the terms and conditions. It
this f1mdlng opportunity 117m lead to Federal
awards with Borne special terms and condi-
tions tha.t dlffer from the Federal awarding
agency's usual (sometimes ca.lled "general")
tennB and conditlODB, thlB lIection should
highlight those special terms and cond1tions.
Doing so will alert appl1cants that bave re-
ceived Federal awards from the Federal
a.warding agency previously and might Dot
otherwiee expect dlUsrent terms and cond1-
tions. For the same reason, the announce-
ment should inform potential applicants
about special requirements that could apply
to pa.rticula.r Federal awards after the review
of applicat10ns and other information, baSed
on the partieular circumetanoes of the effort
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to be supported re.s., it hUIll&llsubjects were
to be involved or if eome situations may jus-
t1fY spec1al teJ'D'Ulon intelleotual property,
data 8harlng or security reqll1remsnts).
J. Reporting-Required. This section must

inolude general information about the type
(e.g., tlnancla.! or performance), !requency,
and means of 8ubmiSllioD (paper or elec-
tronic) of poet-Federal award reporting re-
quirements. Highlight a.ny special reporting
requirements for Federal awards under this
Cundingopportunity that differ (e.g., by re-
port type, frequency, f'orintrormat, or ctr-
CUIl18tancesfor use) from what the Federal
awarding agancy's Federal awards usually
require.

G. FEDERAL AWARDING AGENCY CO}''TACJ'(S}-
RJ:qUlRBD

The announcement muat give potentia.! ap-
plicants a p01nt(s) of contact for answering
questions or help1Dgwith problems while the
funding opportunity is open. Tbe intent of
thiJ! requirement is to be as helpful as POll-
sible to potentia.! applicants, so the Federal
awa.rd1ngagency should consider approaches
Buchas giving:
'1. Points of contact who may be reached in
multiple WAYS (e.g., by telephone, FAX. and!
or email. ILll well as regular mail).
U. A fax or email address that multiple

people accees, eo that someone will respond
even if othel'6 are unexpectedly absent dur-
ing critical periods.
U1.Different contacts for distinct kinds of

help (e.g., one for questions oC programmatic
content and a 8econd for adm1n1strative
questions).

H. 0'1'RBR INFoRKATION-OPl'lONAL

Tb1s section may inolude a.ny additional
information that wUI assist a potential ap-
plicant. For example. the section might:
i. Indicate whether this is a new program

or a one-time initiative.
ii. Mention related programs or other up-

coming or ongo1ng Federal awarding agency
funding opportunities for similar activities.
ill. Include current Internet addresses for

Federal award1Dgagency Web sites that may
be useful to an applicant in understanding
the program.
iv. Alert applicants to tbe need to Identify

proprietary information and inform them
about the way the Federal awarding agency
will handle it.
v. Include certain routine notices to applt-

cants (e.g.. that the Federal Government is
not obl1gated to malte any Federal award as
a result oC the announcement or that only
grants officel'6 can bind the Federal Govern-
ment to the expenditure oC funds),

pt, 200, App. II

APPENDIX n TO PART 2O~N'IRACT
PROVISIONS FOR NON-FEDERAL ENTI-
TY CONTRAcn'S UNDER FEDERAL
AWARDS

In addition to other prov1siol18required by
the Federal agency or non-Federal entity. all
contracts made by the non-Federal entity
under the Federal award must contain provi-
sions covering the following. &8 applicable.
(A) Contracts Cor more than the simplitied

acquisition tbreehold currently Bet at
SI60,OOO. which is the 1n1l&tion adjusted
amount determined by the Civilian Agency
Aoquis1tion Council and tbe Defense Acquisi·
tlon Regulations CoU1lcil(CoUDo1ls)as au-
thor1zed by 41 U.S.C. 1908, must ad4re8s ad-
miD1strative, contractual. or legal remedies
in instances where contractors violate or
brea.cb contract tenna, and provide for IIUch
sanctions and pell8.lties as appropriate.
(B) All contracts in excess of $10.000must

address termination for cause and for con-
venience by the non-Federal entity including
the manner by wblch It will be etreoted &.lid
the basis for settlement.

(0) Equal Employmeut Opportunity. Ex-
oept as otherwise provided under 41 CFR
Part 60, all contracts that meet the defini-
tion of "federally assisted construction con-
tract" in 41CFR Part 60-1.3must Include the
equal opportunity clall8e provided under 41
CPR 6O-1.4(b).In accordanoe with Executive
Order 11246, "Equal Employment Oppor-
tunity" (80FR 12319,12935.3 CFR Part. 1964-
1965Comp.• p. 389),a&amended by Executive
Order Il3'16, "Amending Executive Order
Jn46 Rslat1Dg to Equal Employment Oppor-
tun1ty," and implementing regulations at tl
CFR part 60. "Office of Federal Contract
Compliance l'rogra.!ns, Equal Bmployment
Opportunity, Dspartment of Labor. ,.
(D) Dav1ll-Ba.coDAot. as amended (40'(;'.S.C.

31tl-l!I48).When reqnired by Federal program
legislation. all prime oonstruotion contracts
in exceBs of 12,000awarded by non-Federal
entitles must InClude a prov1s1onfor compli-
ance with the Davis-Bacon Act (40 U.S.C.
8141-3144.and 3146-3148)a8 8upplemented by
Department of Labor regulations (29 CFR
Part 6, "Labor Standards ProvieioIlS Appli-
cable to Contracu Covering Federally Fi-
nanced and AMisted Construction"). In ae-
cordance with the statute, contractors must
be required to pay wages to laborers and me-
chanics at a rate not 1886than the prevailing
wages specified in a wage determination
made by the Secretary oCLabor. In addition,
contractors must be required to pay wages
not les6 than once a week. The non-Federal
entity must place a copy of the current pre-
vailing wage determination IMued by the De-
pe.rtment of Labor in each solicitation. The
deoision to award a contract or subcontract
must be conditioned upon the acceptanoe of
the wage determination. The non-Federal en-
tity muet report all suspected or reported
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violations to the Federal award.l.Dgagency.
The contracts must also include a provision
for complia.noe wlth the Copeland "Anti·
Kickba.ok" Act (40 U.S.C. 3146), Il.8supple-
mentsd by Department of Labor regulatiOnS
(29 CFR Part S, "Contractors and Sub-
contractors on Public Building or Public
Work J'1na.ncedin Whole or In Part by Loans
or Gruts from the United States"). The Act
provides that ea.ch oontra.ctor or 8Ub-
recipient must be prohibited from inducing,
by any means, IlJlYperson employed in the
construction, completion, or repair of public
work. to give up p.I1Y part of the compensa-
tion to which he or ahe 18 otherw1Beentitled.
The non-Federal entity must report a.1lsus-
pected or reported violatiom to the Federal
awarding a.gency.
(E) Contra.ct Work Hours ud Sa.fety

Standards Act (40 U.S.C. 3'101-3708).Where
applicable, a.1lcontraote awarded by the non-
Federal entity in excess of $100,000that in-
volve the employment of mechanics or labor-
era must include a provision ror complia.nce
with 40U.S.C. 3'102ud 3'104,&8 supplemented
by Department of Labor regulat10ns (29CFR
Part 6). Under 40U.S.O. S702of the Act, each
contractor muet be required to compute the
wa.geaof every mecha.n1c a.nd laborer on the
ba.sl.sor a standard work week of 40 hours.
Work in excess of the standard work week iB
permiBBibleprovided that the worker 18 com-
peIlll&tedat a rate of not lees than one ud a
half times the basic rate of pay Cor a.1lhours
worked in exceea or 40 houn; in the work
week. The requirements of 40 U.S.C. 3'104are
a.pplicable to construotion work and provide
that no laborer or mechanic must be re-
quired to work in surroundings or under
working conditions which are UJ1Il&Ilitary,
hua.rdoua or dangerous. These requirements
do not a.pply to the purchaeea of supplies or
materlals or articlss ord1narily avallable on
the open market, or contracts for tra.nspor-
tation or traDamiBBionof intslligence.
(F) Rights to Inventions Made Under a

Contract or Agreement. If the Federal award
meets the definition of "funding agreement"
under 37 CFR 1401.2 (a) and the reciplent or
subreoipient wlabes to enter into a contract
with a sma.1lbus1Desafirm or nonprofit orga-
niz&tion rega.rding the substitutlon of par-
ties, lUlsignment or performance or experl-
mentaJ, developmental, or research work
under that "fund1ng agreement," the recipi-
ent or 8ubrec1plent must comply with the re-
quirements of 3'1CFR Part 401,"RIghts to In-
ventions Made by Nonprofit Orga.n1mtlops
and Sma.ll Busineee FirmB Under Govern-
ment Grants, Contracts and Cooperative
Agreements," and any implementlD8' re&11Ia.-
tions issued by the awarding agency.
(0) Clean Air Act (42U.S.C. 740l-7671q.)and

the Federal Water pollution Control Act (33
U.S.C. 1261-1887),&8 amended-Contracts and
lIubgrants of amounts in excess of $150.000
must contain a proviB1on that requires the

2 CFRCh. II (1-1-15 Eclllon)

non-Federal award to agree to comply with
all applicable eta.ndards, ordll1'8 or regula-
tions lBsued pu:r8UIU1tto the Clean Air Act
(42 U.S.C. 7401-7671q)ud the Federal Water
pollution Control Act &8 amended (33 U.S.C.
1251-1887).Violations must be repcrted to the
Federal awa.rd1ng agency and the Regional
Office of the Environmental Protectlon
Agency (EPA).
(H) Debarment and Suspsnsion (Executive

Orders 12549and 1ll6ll9)-A contract award
(see 2 CFR 180.220)must not be made to par-
tles l1sted on the govermnentwlde exc111ll1ons
in the System for Award Management
(SAM), in a.ccordance with the Olm guide-
linN at 2 CPR 180that 1mplement Executive
Orden 111649 (3 OFR part 1986Comp., p. 189)
and l:!689 (3 CFR part 1989 Comp., p. 285),
"Debarment and Suspsnslon." SAM Exclu-
Bions contains the names of pa.rtiee debarred,
Iluepended, or otherwise excluded by agen-
cies, as well as parties declared Ineligible
under statutory or regulatory authority
other than Executive Order 12549.
(I) Byrd Anti-Lobbying Amendment (81

U.S.C. lS52}-Contra.ctors that apply or bld
for an award exceeding $100,000must roe the
requJred cert11lca.tlon. Each tier certiflee to
the tier above that it w11lnot and hae not
used Federal a.ppropriated funds to pa.y any
person or organ1za.tion ror mnuencms or at--
temptl.ng to inOuence an otricer or employee
of any agency, a member of Congress, ornoer
or employee of Oongress, or an employee of a
member of Congr&l!Sin connection with ob-
talning any Federal contract, grant or any
other award covered by 81 U.S.C. 1852.Each
tier must alao diecloee any lobbyl.ng with
non-Federal funds that takes place in con-
nectlon with obtaining IlJlYFederal award.
Such diecloBUles are rorwarded from tier to
tIer up to the non-Federal awa.rd.
(J) See UOO.322Procurement of recovered

mater1aJs.
['l1l FR 78608,Dec. 26, 2018,as amended at 79
FR 75888,Dec. Ill, 2Ol4l

ApPENDIX m TO PART 200-INDIRECT
(F&A) COSTS IDENTIFICATION AND
ASSIGNMENT, AND RATE DETERMINA-
TION FOR lNSTmlTIONS OF HIGHER
EDUCATION (IRES)

A.GENERAL

ThiB appendix provides criteria for identi-
fying and oomputing indirect (or Indirect
(F&A}) ra.tes at IHEtl (institutions). In41rect
(F&A) costa are thoee that are incurred for
common or joint objectives and therefore
cannot be ldentined rea.dlly and specifically
with a particuIa.r sponsored project, u in-
structiOnAl activity, or any other institu-
tional a.ctiv1ty. See aubsectaon B.1, Defini-
tlon of Facllities and Admin1stra.tion, for a
dillcussion of the components of indirect
(F&A) oosts.
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1. Major Functiom of an Institution

Refers to instruction, organized research,
other sponsored activities and other institu-
tional activities as defined in thie section:
a. Instruction means the tea.ch1ng and

tra.1n1ngactiv1ties of &.ninstitution. Except
for reeearcn tra1n1ng as prov1ded in sub-
eectton b, tb1ll term includes all teachtng and
tr&1n1ngactivities, whether they are o1fered
for credite toward a degree or certificate or
on a non-credJt b&ll1e,and whether they are
o1fered through regular academic depart..
mente or Bepa.rate div1B1ons,such as a Bum-
mer llChooldiv1B1onor &.nmension div1B1on.
Also considered pazt or t.h1smajor function
are departmental research, and, where
agreed to, UJl!veraity l'8BIla.n:h.
(1) Sponsorea instruction ana trainJng means

specUlc lnstruOt1on&lor tr&1n1.ngactivity e8-
tabl1ehed by gra,nt, contract. or cooperative
agreement. For purposes of the coat prin-
ciples, thill activity may be considered a
major funct10n even though an institut1on's
accounting treatment may lnclude it in the
instruction !unction.
(2) Departmental reseorct: means research,

llevelopment and soholarly activities that
are not orga.nl.zed research and, con-
Bequently, are not separately budgeted and
accounted for. Departmental research, for
JIUl'POBB8 of this document, ill not considered
as a major funotion. but as a part of the in-
struction function of the institution.
(S) Only mandatory coet sharing or cost

sharlDg specifically committed in the project
budget must be included in the organized re-
search b&Befor computing the indireot (F&A)
cost rate or reflected in any allocation of in-
direct coate. Salary COBteabove Btatutory
limite are not considered cost sharing.
b. Organfud research means all research

&.nddevelopment activities of an instltution
that are separately budgeted and accounted
for. It includes:
(I) Sponsored research means &ll research

and development activities that are epon-
eored by Federal and non-JI'ederal agencies
and OlYantzations, Th18term includes activi-
ties involving the tra1n1ng of individuals in
reaea.rch techniques (commonly called re-
search tra1n1ng) where euch aotivities utilize
the same iacilities &8other research and de-
velopment activities and where such aOt1vi-
tiell are not included in the inlltruction func-
tion.
(2) Univer~ty rerearch mBADBall research

and development activities that are sepa.-
r&tely budgeted and 8.DCOWltedfor by the in-
stitution under an internal application of in-
stitutional funds. University research, ror
purposes of this document, must be com-
bined with sponsored research under the
function of organized research.
c. Other 81IonsOTeG activities means programs

LDdprojecte 1lnanoed by Federal and non-
Federal agencies and organizations whioh in-

pt. 200, App. III

volve the performance or work other than in-
struction and olYanized research. Examples
of Buch programll and projecte a.re health
service projects and communlty servioe pro-
grams. However, when any of these activities
are undertaken bY the institution without
outside IlUpport. they may be claseif1ed 8e
other institutional actJvities.
d. Other institutional acti1>iUeameans all eo-

tivities of an institution ucept for instruc-
tion, departmental research. organized reo
search, and other sponsored activities, as de-
fined in tbie eection; indireot (JI'&A)cost ac-
tiv1ties identif1ed in tb1ll Appelutiz para-
graph B, Identi11cation and &881gnmentof in-
dirtlOt (F&A) coste; and apec1a.I1zedservices
facilities desoribed in 1200.468 Spec1a.lized
service fa.oliities of th1e Part.
Examples of other iI1st1tutional activities

Include opera,tion of residence halle, dining
halls. hospitals and olinloa, student unions.
intercolleg1a.te a.thletica, bookstores, faculty
housing, student apa.rtments. guest houses,
chapels, theaters, public museums, and other
sim1lar alUiliary enterpr1ses. ThIs de1ln1tion
&l1lOincludllll any other e&tegories of activi-
ties, coste ot which a.re "unallowable" to
Federal awards, unleBBotherwise indicated
in an award.

2. C'Yiterta for DUtribution

a. Base period. A b&Beperiod for distribu-
tion or indirect (F&A) ooste 18 the period
during wblch the costa are Incurred. The
base period normally should coinclde with
the f1Ilca.lyear establ18hed by the institution,
but In any event the base period should be 80
selected as to avoid inequitiee in the dill-
tribl1tion or ooate.
b. Need for co~ l1I'oupings. The overall ob-

jective of the indirect (F&A) cost &llocation
proceB8 18 to distribllte the indirect (F&A)
costs described in Section B, Identification
and &88ignment of Indirect (JI'&A)ooste, to
the majOr functions of the institution in pro-
portiOJIBreasonably coJlllistent with the na-
ture and enent of their use or the 1nIlt1tu-
tion's resouroae. In order to achieve this ob-
Jective, it may be neoellB&l'Yto provide for
selective distribution by eetabl1sh1ng sepa.-
rate groupings or cost within one or more or
the indireot (F&A) oost categoriee referred
to in subsection B.l, Def1nition of Facilities
and Adminilltration. In general. the coat
groupings establ1ahed within a category
lIhould constitute, in each case, a pool of
thoee items of expense that are considered to
be of like nature in terms of their relative
contribution to (or degTe8 of remoteness
from) the partioular cost objectives to which
distribution ill appropr1a.te. Cost groupings
ehould be esta.bl1shed oonsidering the general
guides provided in subsection c of this aec-
non. Each such pool or cost grouping should
then be distributed individually to the re-
lated coat objectives, using the distribution
base or method moet appropriate in light of
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the guidelines set. forth in subeectton d of
this section.
c. General coMderatiom on con gToupings.

The extent to which Ileparate C08t.llI'Ouplngs
and selective dlstrlbut.lon would be appro-
priate at an 1nIltitution is a maiter of Judg·
ment to be determlned on a C&IIe-by-c&lle
ballill. Typloa.lll1tu&tions which may warrant
the establ18hment. or t.wo or more separate
C08t grouplDgll (ba.sed on account clall81floa·
tion or analys18) within an Indirect (F&A)
cost category include but are not limited to
the tollow!J1g:
(1) If cert&1nItems or categories of expense

relate solely to one of the major functions of
the 1netltution or to less than all funct1ons,
such expen&e6should be set a.Il1deaa a sepa,-
rate cost grouping for direct l.8ll1gnment or
selective allocation in accordance with the
guides provided In 8ubsections b and d.
(2) If any type!! of 9zpeD.seorcUna.rily treat-

ed as general &dm1n1Btl'ation or depe.rt-
mental admInlatr&tion are charged to Fed·
eral awards as direct coets, expen8Bsapplica-
ble to other activities of the inBtitutlon
when Incurred for the same PUrpOB88In like
circumstances must, through separate Q08t
groupings. be excluded from the indirect
(F&A) costs allocable to those Federal
awa.rds and included in the direct cost of
other activities for cost allocation purposes.
(3) If It is determined that certain expenses

are for the support of a serVice unit cr facll·
ity whose output is l5D8C6ptlbleof measure-
ment on a workload or other quantitative
basis, such expenses ehould be set aside as a
separate cost grouping for distribution on
such ballis to organbe4 research, Instl'Uo-
tional, and other activities at the Institution
or within the dep&.rt.ment.
(4) If activities provide tbelr own pur-

chasing, per80nnel administration. building
maintenance or sIm1lar serVice. the distribu-
tion of g9JIsral adm1ni8tratlon and general
expenses. or operation and malnteJl&Dce ex-
penses to such activities ehould be accom-
pl1shed through COIltgroupings which Include
only that portion of central indirect (F&A)
costs (such &8 tor overall IIl&DlLiement)
wbich are properly allocable to such activi-
ties.
(5) If the institution elects to treat fringe

benell.ts &8 indirect (F&:A) charges, such
costs ehould be set aside as a separate cost
group!J1gfor selective distribution to related
cost objectives.
(6) The number of separate cost grouPings

within a category should be held within
practical limits. after taking Into conll1der-
atton the materiality of the amounts in-
volved and the degree of precision atto.lnable
through le88 selective methods of d1strlbu-
tlon.
d. Seleotlon of dlstr1bution method.
(1) Actual conditions must be taken Into

account In selecting the method or base to
be used in distributing indiVidual cost

2 CFRCh. II (1-1-15 Edition)

groupings. The esaentlal conll1deration in se-
lecting a base is that It be the one best suit-
ed for asslgnl.ng tbe pool of costs to cost 0b-
jectlves In ACcordanoewith benel1ts derived;
with a traceable cause-a.nd-effect relatlon-
ehIp; or with logic and rfl&ll()n,where ne1ther
benefit nor a cause-and-effect relationeh1p Is
determinable.
(2) II a coet grouping ca.n be identified di-

rectly with the cost ~bJective benefttted. It
lShollldbe &BB1gnedto that cost objective.
(3) If the expenses In a cost grouping are

more general In nature. the d1strIbution may
be balled on a COIlt analysis study which re-
sults in an equitable d1strIbution of the
costs. Such cost analysis studlss may take
Into consideration weighting factors, popu-
lation, or space occupied If appropriate. Coat
analyslB studlss. however, must (a) be appro-
priately documented in 8l1fllcient detail tor
sub8equent review by the cognizant agency
for indirect costs, (b) d1strlbute the costs to
the related cost objectives In accord&nce
with the relative benefits derived. (c) be st&-
t1lltlca.lly 8OI1Dd,(d) bs performed speclflcally
at the 1nIltitution at which the reeults are to
be need. and (e) be reviewed periodically, but
not 1_ frequently than rate negotia.tlons.
updated If nece&ll&l'Y.and used consistently.
Any aeeumptlons made In the study mut be
stated and exp1a1ned. The use of cost anal-
YBis studiel and periodic changes In the
method of cost distribution must be fully
justified.
(4) If a cost analysis study III not per-

formed. or 1! the Btudy does not result In an
equitable distribution of the costs. the dis-
tribution must be made In ACcordance with
the appropriate base cited In Section B. Iden-
t111cation and asIl1gnment of indirect (F&A)
costs, uDleBSone of the following conditions
!ernet:
(a) It can be demonlltrated that the use of

a d11Ierent base would reslllt In & more equi-
table allocation of the costs. or that a more
readily available bue would not Increase the
costs charged to Federal awardB. or
(b) The Institution qnall11es for, and elects

to use. the simpli1led method for computing
Indirect (F&A) coat rates described In Sec-
tion D. Simplified method for emall Instltu-
tioIlll.
(5) Notwlthstandlng sub8eCtlon (3), effec-

tive JulY 1. 1998. a cost analysis or balle other
thAn that In Section B must not be used to
distribute utility or student 88I'Vices coats.
1nIltea4. subsections B.4.c Operation and
maintenance expenses, may be used In the
recovery of utility oosts.
e. Order of distribution.
(1) Indirect (F&A) costs are the broad cat-

egories of costs 'dlscuseed in Bection B.l.
De!1u1tloJIBof Facilities and Administration
(2) Depreciation, interest expensea, oper-

ation and maintenance expenses, and general
&dmin:Istrative and general expensee ehould
be allooated In that order to the remaining
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Indirect (F&A) coet categories as well &II to
the major functions and spec1&l1zedserv1ce
Ca.c111tlesof the instttution. Other cost cat-
egories may be allocated in tbe order deter-
m1Dedto be most appropriate by the 1natltu-
tions. When Ql'OI!8 a.llocatlon oC costs is ma.de
Ulprovided in subsection (3), this order of al-
location does not apply.
(3) NormaJly an indirect (F&A) cost cat-

egory will be considered closed once it bAe
been allocated to other cost objectlvBl!, a.nd
costs may not be subsequently allooated to
It. However, a C1'OBBallocation of COlltsbe-
tween two or more indirect (F&A) cost cat-
egories may be U8Bdit such allocation will
%'ll8ultin a more eqults.ble allocation of
costs. If a Ql'OI!8 allooatlon lI!ueed, an appro-
priate modification to the composition of
the Indirect (F&A) coat categories described
in Section B Ie required,

B. lDEN'I'1Jl'lCA TION Al'o"D AS5IGNl4ENT OF
INDIRECT(F&A) COSTS

1. DejiniUon of Facilities and Administration

Bee 1200.414 Indirect (F&A) oosts whicb
providS8 the baBlI!for these Indirect cost re-
quirements.

2. Depreclatlon

a. The expensee under this beading are the
portion of the oosts of the institution's
buildlngs, capits.l Improvements to land a.nd
buUdlngs, and equipment wblob are com-
puted In accordance with 1200.436 Deprecia-
tion.
b. In the absence of the alternatives pro-

vided for in Section A.2.d, Selection of dis-
tribution method, the expenses Included in
tbll! category must be allocated in the fol-
lowillgmanner:
(1) Depreciation on buildings used exclu-

sively in the conduct or a elngle fWlct.1on,
and on eapits.l improvements and equipment
used in sucb buildings. mlHlt be assigned to
that function.
(2)Depreciation on bul1d1ngsused for more

than one function, and on capital improve-
ments a.nd equipment used in suob buildings,
must be allocated to tbe individual functions
performed in ea.ch building on the ba.s1sof
usable equare fee\ of space, excluding com-
mon areas such &8hallways, stairwells, and
%'ll8tro01D8.
(3) Deprecla.tlon on builcllng5, capits.l im-

provements and equipment related to space
(e.g., individual rooms, laboratories) used
jointly by more than one function (aB deter-
mined by the users or the space) must be
treated as follows. The coet of each jointly
used unit of epace must be allocated to bene-
ftttlng functiona on the basis of;
(a) The employee full-time equivalents

(FTE8) or salaries and wagss of thoBe indi-
vidual funotlons benefitting from tbe use of
that space; or

pt. 200, App. III

(b) InstltutJon-wide employee FTEe or sal-
aries and wages applicable to the benellttIng
major functions (see Section A.I) of the In-
stitutJon.
(4) Depreciation on certain capital im-

provements to land, 8ucb a.s paved parking
areas, fences, sidewalks, and the like, not in-
cluded in the cost of buildin8B, mll8t be allo-
cated to UIl8l' categories of students and em-
ployees on a CUll-timeeqll1valent ba.sll!.Tbe
amount allocated to the student ca~ory
must be a88lgned to the 1nstruotion funotlon
of the institution. The amount allocated to
the employee oategory ml1l!tbe further allo-
cated to the major functions of the institu-
tion In proportion to the salaries and wages
of all employees applicable to those func-
tions.

3. Interest

Interest on debt aseocla.ted witb certain
buildings, equipment and capital improve-
ments, aB defined in 1200.449 Interest, muet
be classit1ed as IUl expenditure under the cat-
egory Facilltles. These coste must be allo-
cated In the same manner &8 the deprecia-
tion on the buildings, equipment and capits.l
improvements to wblob the Interest relates.

4. Operation and Maintenance Ezpenses

a. The expenees under this beading are
those that bave been incurred for the admin-
lI!tration, supervision, operation, mamte-
nanoe, preservation, and protection of the in-
stitution's physical plant. They include ex-
penses normally Incurred for such Items ss
janitorial and utUity servicea; repairs and
ord1na.rYor norm&!&Iterations of bulldlDgs,
furniture and eqU!pment; care or gI'Ound8;
maJntenance and operation or buildings and
other plant f&c1llties; security; earthquake
and disaster preparedness; environmental
wety; hazardous waste disposal; property,
liabillty and &IIother insurance relating to
property; space and capital leasing; facUlty
pla.nn1ng and management; a.nd central re-
ceiving. The operation and maintenance ex-
peme category should also Inolude its allo-
cable share of fringe benefit costs, deprecia-
tion, and interest coets.
b. In tbe absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-
cluded in thll! category muet be allocated In
tbe same manner as described In subsection
2.b for depreoiatlon.
c. A ut1llty coet adjustment of UP to 1.3

percentage points may be Included In the ne-
gotiated indirect cost rate of the mE for or-
ganized research, per the computation alter-
natives in paragra.phs (e)(l) and (2) ot tb1B
section:
(1)Wbere space is devoted to a single CWlO-

non a.ndmetering allows unambiguous mea.s-
urement of usage related to that space, costs
must be assigned to the function located in
that space.
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(2) Where space IS allocated to di1fereDt.
flmCtiODBand metering does not.allow unam-
biguous measurement oC uaage by f\UlCtion.
coete must, be allocated aa follows:
(i) Ut1llties oostB should be apportioned to

flmCtiODBin the same manner as deprecia-
tion, based on the calcnla.ted difference be-
tween the eite or buildiDg actual Bqu&refoot-
14refor monitored research laboratory space
(stte, buildiDg, floor, or room), and a sepa-
rate oalculatton prepa.red by the IRE using
the "effective Bqu&refootage" describe(! In
subeection (c)(2Xll) of th1e section.
(11)"Effective square footage" allocated to

researcb laboratory spa.cemut be calculated
lUIthe actual BquaJ'Bfootage times the rel-
ati ve energy ut1l1zation tnde::z(REUI) JlO8ted
on the OMBWeb aite at the time of a rate
determination.
A. This index Is the ratio of a laboratory

energy USB index (lab EUl) to the cor-
responding index for overall average college
or university space (college EUl).
B. In July 2012, values for theee two indices

(taken respectively from the Lawrence
Berkeley Laboratory "Labe for the 21st Cen-
tury" benchmarking tool http://
labs21benchmaTldng.lbl.90vICompareData.php
and the U8 Depe.rtment of Energy "Build-
ings Energy Databook" and http://
buiIdinQBclatabook.eren.doe.goVICBECS.aspz)
were 310 kBtuI8Qtt.-yr. and 155kBtwBq ft-yr.,
BOthat the adjutment ratio IS 2.0 by this
methodology. To retain currency, OMBwID
adjust the EUI numbers from time to time
(no more often than lI.IIllua)lynor lees oCten
than every 5 yean;), WJingrellable and pub-
llcly dieclosed data. Current values of both
the EUls aDd the REUl will be posted on the
OMBWebstte.

5. General Administration and General E:rpe1UeB

a. The expensee under thlB beading are
those that have been incurred for the «eneral
executive and a.dm1n1strative omcee of edu-
cationalinstitutioD8 and other ezpeD8Bllof a
general cha.racter which do not relate 801ely
to any major function of the tnetitution; i.e.,
solely to (1) instruction, (2) organt.ed re-
search, (3) other 8JlOD80redactivities, or (4)
other Institutional activities. The general
adminiatration and general expense category
should &1so include its allocable sbare of
fringe benefit costs, operation and mainte-
nance BXpeI18e,deprec1atlon, and interest
costs. Examples of general adminlBtratlon
and gener&1expenB88include: those expenses
Inourred by administrative omcee tbat serve
the entire university system of which the in-
stitution is a part; central offices of the in-
stitution such 8.8 the Preaident's or
Ch&ncellor's office, the offices for tDBUtu-
tlon-wide financial management, b1Ulineas
services, budget and plannJng, personnel
management, and safety aDd r1ek manage-
ment; the office of the General Counsel; and
the operations of the oentral administrative

2 CFR Ch. II (1-1-15 Edition)

management informatlon systems. General
adm1n1atration and general expenses must
not include expenses incurred within non-
university-wide deans' omces, aoademio d6-
partments, orga.n.izedresearch unite, or s1mi-
lar organizational units. (See subsection 6,
Departmental adminIStration expenses.)
b. In the absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-
cluded in this category mut be grouped first
a.coording to commcmmajor CunctiODl!of the
1nst1tution to which they render servicea or
provide benefite. The 14rgregate BXPeD88llof
ea.ch group rout then be allocated to serv-
iced or benefltted lunct1oDl!on the modified
total cost be.81B.Mod1fI.edtotal costs conaiet
of the same elements as those in Section C.2.
When an act1vlty included in this indirect
(F&A) coat category provides a service or
product to another tnetitution or orga.nilla-
tton, an &pproprlate adjustment rout be
made to either the expenses or the ba81llof
allocation or both, to assure a proper altoea-
tion of C08ts.

6. Depaf1mental Administration Expemes

a. The expenses under this heading are
those that have been incurred for a.dmin1s-
tratlve and supportiDg services that benefit
common or joint departmental activities or
objectives in academic dllAllll' offices, aca-
demic departments and divISions, and orga-
nized reaea.rch units. Organized resea.rob
units include such units as tnetttute&, study
centers, and research centers. Departmental
a.dm1nlBtration expeDl!es are subject to the
follow1ne lImitatlons.
(1) Academic deans' offices. Salaries and

0pera.t1ng expeDIlBBare limited to thOIlBat-
trtbutable to adm1n1stratlve functioll8.
(2)Academio departments:
(a) 8&1a.r1eeand friDge benefits attrn~·

utable to the a.dmin1strative work (including
bid and proposal preparation) of faculty (In-
cluding department heads) and other profes-
aional personnel oonducting research and/or
instruction, must be allowed at a rate of 3.6
percent of modified total d1rect costs. This
category does not include professional busl-
neee or profeeaional adm1n1et.rative omeen.
Thi6 allowance must be added to the com-
putation of the ind1rect (F&A) oost rate for
major functioD8 In Section C, Determination
and application of indirect (FokA) oost rate
or rates; the expensea covered by the allow-
ance must be exoluded from the depart-
mental adminiBt.ration cost pool. No docu-
mentation is required to support this allow-
ance.
(b) other administrative and supporting

expensee incurred withtn academic depart,-
ments are allowable provided they are treat-
ed conslBtently in like clrcurnetancee. Thill
would Include ezpensee Buch as the salaries
of secreta.ria.l and clerical stafIll, the salaries
of administratlve omcers and assistants,
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travel. omce Iluppllee. etcckrooma, and the
like.
(3)Other fringe benefit C08ts applicable tc

the salaries and wagee included in 8Ub-
eectloll.ll(1) and (2) are allowable. as well as
an appropriate share of general adminJ8tr&-
tlon and general exp811lle8.operation and
maintenance expenses. and depreciation.
(4) Federal agencles may authorize relm-

bnrsement of additlcma.l006t1lfor department
.heads and faculty only In ell:ceptlona.l ca.eee
wbere an 1netltution can demlllllltrate undue
bard8blp or detriment to project perform-
ance. .
b. The following guidelines apply to the de-

termlnatlon of departmental administrative
costs as direct or ind1rect (F&A) costa.
(1) In developing the departmental a.dm1n-

istratlon cost pool, speciAlcare Bhould be ez-
erciBed to ensure th&t coets incurred for tbe
same purpose In like circumstancea are
treated coli.ll1stently lUI either direct or Indl-
reot (F&A) costa. For 8ll:&mple,salaries or
tecbnical staff, laboratcry suppl1ell (e.s.,
chemicals), telephone toll charges. animals,
animal care coste, computer coete, travel
coeta, and spec1aUzed Bhop costa must be
treated as direct costs wherever Identifiable
tc a p&rtloular cost objectin. Direct charg-
ing of these coetll mAY be aocompllBhed
through specific ident1f1cation of individuAl
costs to benefitting cost objectlvee, or
through recharge centers or spec1alillsd serv-
Ice fa.cllities, as appropriate under the clr-
eumstencee. See H!lOO.413 Direct costs, para-
graph (e) and 200.468Specia1illed service fa-
clllties.
(2) Items such as omce 8upplies, postage,

local telephone costs. and memberehipe muat
normally be treated as indirect (F&A) costs.
c. In the absence of the alten:l&tivea pro-

vided for in Bection A.2.d, the expell88ll in-
cluded In this category muet be allocated as
follows:
(l) The &dm1nietratlve expenB8ll oC the

dean's omce of each college and school must
be allocated tc the academic departments
wiUUnth&t college or school on the modified
total cost basis.
(2) The administrative ell:peDB8llof each

academic department, and the department's
share of the expeIl8e8allocated in euhBectlon
(1)must be allocated to the appropriate func-
tions of the department on the modified
total coat bas1s.

7. Spcrn.sMed Projects Administration

a. The ell:peDS8sunder this heading are lim-
Ited to those inourred by a sepe.rate organi-
ntion(s) establiBhed primartly to administer
sponsored projects, inoludlng such functions
as grant a.nd contract administration (Fed-
eral a.nd non-Federal), special security, pur-
cha.s1ng.personnel, a.dministratlon, and edit-
ing and publishing of researcb and other re-
porta. They include the ealartee and expenses
of the head of euch orp.nlzatlon, assistants,

PI, 200. App. III

and immediate staff, toBether with the sala-
ries and ell:pellllesof personnel engaged In
supporting activities ma.lntained by the or-
ganization, 8uch as stock rooms, print shope,
and the like. Th1s category also includes an
allocable &bare of trinlre benefIt coste, gen-
eral .adminlstration and general ell:p8DSee.
operation and maintenance 8ll:Jl81l.886,and de-
preciation. Appropriate adjuetments will be
made for 8ervlces provided to other t\lnctions
or organ1za.tiona.
b. In tbe absence of the alternatives pro-

vided for in Section A.2.d, the expenses in-
cluded in this category mnst be allocated to
the major tunctiOIlll of the Institutlon under
which the spoDBoredprojects are conducted
on the b&l!1sof the modified total cost of
sponsored projects.
c. An appropriate adjustment must be

made tc eliminate any duplicate charges to
Federal awarde when this category Include.s
similar or identical activit1es as those in-
cluded In the general adm1n1etratlon and
general expense category or other indirect
(F&A) coat Items, such &8 accounting, pro-
curement, or pereonnlll admlnJ8tration.

8. LibraTll Expenses

a. The expenses under thiB heading are
those that have been Incurred for the oper-
ation of the library, Including the coet of
books and library materials purchased for
the library. 1_ any items of library Income
that QUalify as applicable credits under
§200.406Applicable credits. The libra.ry ex-
pense category BhouldalBoinclude the fringe
benefits appl1cable to the salaries and wages
included therein, an appropriate &bare oC
generAl adminiIltratlon and general ell:pense,
operation and maintenance expense. and de-
preciation. Costs incurred in the purchases
of rare bookll (mnseum-type books) with no
value to Federal awards ahonld not be allo-
cated to them.
b. In the absence of the alternatives pro-

vided Cor In Bectlon A.2.d, the expenses in-
cluded in this category muet be allocated
first on the basis of pr1ma.ry categories of
ueere. including students. professional em-
ployees. and other users.
(1) The student category must consist of

full-time equivAlent etudents enrolled at the
inetitution, regardl85B of whether they earn
credits toward a degree or certificate.
(2) The profeaelon&l employee category

must cone1st of all faculty memberS and
other profe88ioD&1employees of the inst.1tu-
tion, on a Cull-time equivalent basis. ThIB
category may also include poat-doctorate
fellows and gradoate students.
(8) The other users category must oonstst

of a reasonable factor lIS determined by insti-
tutional records to account for all other
users of library facllitiee.
c. Amount allocated in paragraph b of this

section must be assigned further as follows:
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(1) The amount 1n the student category
must be a.aslgnedto the instruction function
of the iIllltitution.
(2) The amount in the professioDAl em-

ployee category must be aselgned to the
major functions of the institution in propor-
tion to the salaries a.ndwages of all faculty
membens a.nd other profeea1onal employees
applicable to those functions.
(S) The aJDOUJItin the other users category

must be lISlil.gnedto the other 1Dstitutional
activities function of the institution. .

9. Stuaent AdminlstTCuion au Senlicu

a. The expen8Bllunder this heading are
those that have been ineurred for the a.dm1n.
!etratio!l of Iltudent affairs and for IlBrvicea
to students, including upBIIIl88of such ac-
tivities as deaJlJlof Iltudents, adm1ll81onll,reg-
istrar. counseling and placement services,
student advisers. student health and inflr-
IDJl.l'Yservic811. catalogs, and commence-
ments and convOcatione. The ealariee of
members of the academie staff whose respon-
sibilities to the institution require adminis-
trative work that beneftta sponsored projects
may also be included to the extent that the
portion charged to student administration 18
deteniltned in accordance with Subpart E-
Cost Principles of this Part. Tb1s expense
category alIlo includell the fringe benefit
costs applicable to the salar1es and wages In-
cluded therain. an appropriate 8ha.re of gen-
eral adm1n1etration a.nd general expenses,
operation LDd ma.1ntenance, interest ex-
pense, and depreciation.
b. In the absence of the alternativea pro-

vided for in Section A.2.d, the upBnaes in
this category m118tbe allocated to the in-
struction function, and subBequently to Fed-
eral awarde in that function.

10. Off.et fur Indirect (UtA) Ezpen.ae. otlw"-
wise PTOt>ided fur bll the FederaJ Govern-
ment
a. The Items to be accumulated under this

heading are the reimbursements 8J1dother
payments from the Federal Government
whioh are made to the institution to support
&Olely.speolfically. and directly, in whole or
in part, any of the administrative or service
activities described In subsectiona 2 through
9.
b. The Items in th18 group must be trea.ted

as a credit to the affected ind1vidual ind1rect
(F&A) cost category before that category 18
allocated to beneotttng functions.

O. DETBllJomiATION AND ApPUCATlON OF
INDIRECT (F&A)COST RATE ORRATES

1. Indirect (Ftt:A) Cost Pool!

a. (1) Subject to subsectdon b, the separate
categories of Indirect (F&A) costs allocated
to each m&jor function of the institution as
prescribed in paragraph B of. this paragraph

2 CFR ca n (1-1-15 EcItIon)

C.1Identincatlon and a.ael.gnmentof indirect
(F&A)costs, must be aggregated 8J1dtreated
as a common pool for that function. The
amount in each pool must be divided by the
d1Btrlbution baBedeacr1bedin Bubsection 2 to
arrive at a single ind1rect (F&A)cost rate for
each function.
(2) The rate for each function 1s u.aed to

d1Btrlbute Indirect (F&A) costs to individual
Federal awards of that function. Since a
common pool 18 established for each major
function of the instituUon, a separate indi-
rect (F&A)cost rate would be established for
each of the major functiOns deacrlbed in Sec--
tion A.1under which Federal awards are 0&1'-
ried out.
(S) Each institution's indlrect (F&A) cost

rate proeesa must be appropriately designed
to ensure that Federal sponsors do not in
any way subsidise the 1nd1rect (F&A) coste of
other sponsors, specifically activities spon-
sored by industry and foreign governmente.
Aocordlngly, each allocation method used to
IdentifY and allocate the indirect (F&A) cost
poola. as deecr1bed in Beetlons A.2. Criteria
for d1atr1butlon, and B.2 through B.9, must
contain the full amount of the 1Dstitutton'B
mod1f1ed total costa or other appropriate
units of measurement used to make the com-
putatioDll. In addition, the finAl rate d1B-
trIbution base (a.adefined in subsection 2) Cor
each major function (organized research, in-
struction. etc .. as described in Section A.I.
Major funotions of 8J1inetitution) must con-
tain all the programs or activities which uti-
lize the indIreCt (F&A) costs allocated to
that major function. At the time an indirect
(F&A) oost propoaal is submitted to a cog-
nizant agency for indirect coste, ea.ch insti-
tution must descrlbs the proceBBIt 11888to
eDBUl8that Federal funds are not used to
aub81d1seIndustry &lid foreign government
funded prOgrams.
b. In eome lnstLDces a single rate ba.a1sfor

use across the board on all work within a
major function at an institution may not be
appropriate. A Bingle rate for research, for
example. might not take into account thoae
different environmental factors and other
cond1tions which may affect Bubstantially
the indirect (F&A) costs applicable to a par.
ticular segment of research at the Institu-
tion. A particular segment of research may
be that performed under a single sponsored
agreement or it may consiBt of research
under a group of Federal awarde performed
in a common environment. The environ-
mental factors are not limited to the phys-
Ical location of the work. Other important
factors are the level of the admInletrative
support required, the nature of the facilities
or other resourcea employed, the Bclentinc
disclplin811or technical skills involved. the
organtmtional arrangements used, or any
combtna.tlon theraof. If a particular segment
of a sponsored agreement 18performed with-
in an environment which appears to generate
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a signiticantly different. level of 1l1direct
(F&A) costs, prov1ll1onssbould be made tor a
separate indirect (J'&A) coet pool applicable
W 8uch work. The separate 1l1d1rect(F&A)
cost pool should be developed during the reg-
ular course of the rate determ1n&tlon prceees
and the separate indirect (F&A) coet rate re-
sulting therefrom should be utll1zed; pro-
v1ded It Ie determined that (1) BUchindirect
(F&A) coat rate dUlel"llslgn1flClLllt1y from
tha.t which would have been obtained under
subsection a, and (2) the volume of work to
which such rate would apply is material in
relation to other Federal awardl! at the inatl-
tutlon.

2. TM Distribution Ba$i8
Indirect (F&A) costs must be distributed to

applicable Feder&! awards and other benent-
ting actlv1ties within eacb major function
(see sectaon A.1, Major functiona of an inati-
tutton) on the b&s1sof mo411ledtotal direct
costs (MTDC). consisting of &ll salarie8 and
wagee, tringe benefits, materl&ls and sup-
pl1ee, eervrces, travel, and up to the 11rst
$25,000 of each suba.ward (regardl86S of the
period covered by the 8UbaWard).MTDC Is
dellned in 1200.68 Mod1ftedTotal DIrect Cost
(MTDC).For this purpose, an indirect (F&A)
coat rate should be detennined for each of
the sepa.rate indirect (J'&A) coet pools devel-
oped Plll"llUAIltto subaection 1. The rate in
each C&Betlbould be stated &8 the percentage
which the amount of the p&.rt1cularIndirect
(F&A) cost pool is of the modif1ed total di-
rect costs identlfled with sucb pool.

3. NegotWted Lump Sum for In4irect (F&A)
Costs

A negotiated 1b:ed amount in lieu of indi-
rect (F&A) costs may be appropriats for self-
contained, off-ca.mpus, or prtma.r1ly subcon-
tr&oted &Ctivitiee where the beDBfitsderived
from llIl ins~tution '8 indirect (F&A) services
cannot be readUy determined. Such nego-
tiated indirect (F&A) coats wlll be treated &8
llIlofIBetbefore &llocation to inatruction, or-
ga.n1zedreeearch, other sponsored activities,
and other institution&! activities. The base
on which such remaining e~s are allo-
cated sboold be appropriately adjusted.

4. PTedetenmnea R4tes for Indirect (F&A) C03ts
Public Law 8'1-Q8 (76 Stat. 437)as amended

(41 U.S.C. 4708) authorizes the 08e of pre-
determined rates in determining the "indi-
rect coets" (indirect (li'&A)costs) applicable
under researcb agreements with educational
InstItutIons. The stated objecUvee of the law
are to simplify the adm1n1stration of cost-
type research and development contracts (in-
cluding grante) with educational institu-
tions, to facilitate the preparat.lon of their
budgets, and to permit .more expeditious
closeout of such contracts wben the work is
completed. In view of the potentla.l advan-

pt. 200, App, III

tages offered by this procedure, negotiation
of predetermined rates for Indirect (F&A)
COBtsfor a period of two to four ye&rllshould
be the norm in those situations wbere the
cost experienoe and other pertinent faots
av&!lable are deemed so!ficient to enable the
parties involved to reach an informed judg-
ment &8 to the probable level of Indirect
(F&A) costs during the ensuing accounting
per:lods.

5. Negotioted Fjrea Ra.tu ana CaTT71-Forward.
Provisions

When a 1b:ed rate is negotiated in advance
for a fiac&l year (or other time period), the
over- or under-recovery for tha.t year may be
included as an adjustment to the Indirect
(F&A) C08t for tbe next rate negotl&t1on.
When the rate is negotiated before the carry-
forward adjustment is determined, the carry-
forward amount may be applied to the next
subsequent ra.te negotiation. When such ad-
justments are to be made, each fixed rate ne-
gotiated in advance for a.given period will be
computed by applying the expected indirect
(F&Al costs &llooable to Federal awards tor
the forecast period plus or minus the carry-
forward a.djUBtment(over- or under-recovery)
from the prior period, to the fOreo&lltdis-
tribution ba.se. Unrecovered amounts under
lump-sum agreements or cost-Bha.r1ngprovi-
sions of prior years most not be ca.rried for-
ward for consideration in tbe new rate nego-
tiation. There must, bowever, be &II advllllce
understanding in each C&Bebetween the In-
stitution and the co&"Jlizant~ency for indi-
rect costs as to whether these differences
wID be considered in the rate negotiation
rather than making the determination after
the differences are known. Further, iD8titu-
tiona electing to use th1a cB.lTy-forwardpro-
vision may not subsequently chAngewithout
prior approval of the cognizant agency for
indirect coats. In the event that an institu-
tion returns to a poBt-determJned rate, any
over- or nnder-recovery during the period in
whicb negotiated fixed rates and carry-for-
ward provisions were followed will be in-
cluded in the subsequent poet-determined
rates. Where multiple rates are used, the
earne procedure wlll be applicable for deter-
mining each rate.

6. Provisional an4 F/7W1Rates for Indirect
(F&A)COIU

Where the cognizant agency for indirect
costs determines tha.t cost expsrience and
other pertinent facts do' not justify the use
of predetermined ratee, or a 1b:ed rate w:Itb
a carry-forward, or if the pa.rt1es cannot
agree on &II sQuitable rate, a prov1B1onalrate
must be established. To prevent 8UbBtantla.l
overpayment or underpayment, the prov1-
sional rate may be adjusted by the cogmsant
agency for indirect costs during the institu-
tion'B fisc&l year. Predetermined or fiJl:ed
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rates may replace provisional rates at any
time prior to the close of the 1nstitution's
f1sc&lyear. If a. prov1Blonal rate is not re-
placed by a.predetermined or fixed rate prior
to the end of the inStitution's nscaI year, a
fina.l rate will be established and upward or
downwa.rda.djuatments wIDbe made based on
the actua.l a.l1owable costs incurred for the
period Involved.

1. Fizea Rates frrr tne Life of the Sp/mBorea
Agreement

EJ:cept as provided in paragraph (cXl) of
5310.414Indirect (F&A) costs, Federal agen-
clee must use the negotia.ted rates, muet
pa.ragra.ph (b)(l) Cor 1nc11rect(F&A) costa in
effect a.t the ttme of the initial a.ward
throughout the life of the Federal award.
Awa.rdleveis CorFederal awards may not be
adjusted In fUture years as a result of
changes in negotiated rates. "Negotiated
rates" per the rate agreement include final.
fixed, a.nd predetermined rates and exclude
provislonaJ rates, "LIfe" for the purpose of
this subsectton mea.ns eacb competitive seg-
ment of a project. A competltlve segment Is
a period of yean approved by the Federal
II.wardlng~ncy at the time of the Federal
award. If negotiated rate agreements do not
extend througb the life of the Federal award
at the time of the initial award, then the ne-
gotiated rate for the last year of the Federal
award must be extended through the end of
the life of the Federal award.
b. Except as provided in 1200.414Indirect

(F&A)coste, when an educatlonaJ iDetltution
does not have a negotiated rate with the
Federal Government at the ttme of an award
(bec&uBethe educatlonaJ institution is a.new
recipient or the parties cannot reach agree-
ment on a ra.te), the provislonal rate used at
the time of the a.ward must be a.djusted once
a rate is negoti&ted and a.pprovedby the coe-
nizant agenoy for Indirect coets.

8. Llmltation 011 Reimbursement of
Administrative Coats

a. Notwithstanding the provleione of sub-
section C.l.a, the administrative costa
charged to Federal awards awarded or
amended (inclucl1ng continuation and re-
newalawards) with effective dates beginning
on or after the start of the institution's fIrst
fiscal yea.r which begins on or altar Ootober
1, 1991,mllBt be limlted to 26% of modified
total direct costa (as defined in sublleotion 2)
for the total of General Administration and
General Expenses; Departmental Allminis-
tration, Sponsored Projects Admlnistratlon.
and Student Administration and Services
(Including thsir allOO&bleshare of depreoia.-
tion, Interest ooets, operation and mainte-
nance expenses, and fringe benefits costs, as
provided by Section B, Identification and as-
signment of inll1reot (F&A) costs, and all
other types of expenllitures not listed spe-

2 CFRCh. II (1-1-15 Ecltlon)

oifically under one of the subcategories of fa-
cilities in Sectlon B.
b. Institutions should not change their ac-

counting or cost allocation metholl8 if the ef-
fect ill to cha.ngethe chargtng of a particular
type of coat from F&A to direct. or to reclas-
sify costs, or tnoreaae allocations from the
administrative pools Identified in paragraph
B.I of this Appendix to the other F&A oost
poois or friDge benefita. Cognizant agencies
for inll1reot cost are a.utbor1zed to allow
changes where an 1netitution's oharging
practices are at variance with acceptable
practices rollowed by a BUbetantial majority
of other institutions.

9. Alternative Method for AdminIstrative Costs

a. Notwithstanding the provislone or sub-
section C.l.a, an lnBtltution may elect to
claim a. fixed allowanoe for the "Admln1&-
tration" portion of indirect (F&A)costa. The
allowance could be elther ~4~. of modified
total direct costs or a percentage equal to
95~. of the most recently negotiated f1xedor
predetermined rate for the cost pools in-
cluded under "Administra.tlon" as defined in
Section B.l, whichever 1s 1888.Under this al-
ternative, DO cost propoaa.l ued be prepared
for the "Admin1strat1on" portion of the iDll1-
reot (F&A)cost ra.ta nor is further ident1f1ca.-
tion or documentation of these oosts re-
quired (see subsection c). Wbere a negotiated
indireot (F&A) cost agreement In:cludee this
alterna.tive, an 1netitution must make no
further charges for the expenditure cat-
egories described in Section B.Ii,General ad-
ministration and general ellpense8, Section
B.6, Departmental a.dJn1nistration expenses,
Seotion B.7, Sponsored projects a.dmln1etra-
tiOD, and Section B.S, Student a.dmln1stra-
tion and aervlcee.
b. In D8Il'ot1a.tionsof rates for subsequent

periods, &II1netitution that has elected the
option of subsection a may continue to exer-
c1se it a.t the same rate without further Iden-
t1f1oa.tionor documentation of costs.
c. If an institution electa to accept a

threshold rete as de1Jned in subsection a of
this seotion, It Is not required to perform a
detaUed a.nalyaiBof ita adm1niBtratlve oosts.
However, in oroer to compute the facilities
components or Ita Inll1J'ect (F&A) cost rate,
the 1netltutlon muat reconcile Ita 1nd1reot
(F&A) coat proposal to Ita f1na.nc1al state-
ments and make a.ppropriate a.djustments
and reola.Beificatlone to Ident1!y the costs of
each major fUnction &8 deftned in Section
A.l, &8 well •.• to identifY and allocate the fa-
cilities components. Adm1n.istratlve costs
tha.t are not Ident1f1edas such by the insta-
tution's a.ccountlng system (such &8 those in-
curred in lOca.llemlcdepartments) will be
cl&8lllfiedu inlltructiona.1 costs for purposes
ot reconoiUng Indirect (F&A) cost proposals
to flnancla.1statementa and a.llocatlDg facUi-
ties costs.
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10_ Individual Rate Components

In order to provide mutually agreed-upon
Information for management purposes, each
Ind1rect W&.A)cost rate negotiation or de-
tennlnation mnet Include development of a
rate for each indirect (F&A) cost pool iii! well
a.sthe overalllnd1rect (F&.A)coat rate.

11. Negotiation a1ld Approval 0/ Indirect (FdtA)
Rate

a. Cognizant agency for indirect costs Is
defined in Subpart A-Acronyms and Defini-
tions.
(1) COIltnegot1ation cognizance 18ueigned

to the Department of Health and Human
Services (BBS) or the Department of De-
Ielllle's OMoe of Navu Reaaaroh (DOD), nor-
mally depending on whioh of the two agen-
cies (BBS or DOD) proVidee more tund6 to
the eduoationa.l institution for the most re-
cent three yeare. InformatioD on tundtJIg
must be derived from relevant data gathered
by the National Science Foundation_ In ca.ses
where neither BRS nor DOD proVides Fed-
eral funding to an eduoationa.l 1nstitution,
the cognizant agency for Indirect ooete al5-
Bignment must default to BRS. NOtwith-
standing the method for cognizance deter-
mination described ill th1Bsection, other ar-
rangements for cogn1sance of a pa.rticular
educational Institution may also be baaed In
pArt on the types of research performed at
the educational InBt1tUtiODand must be de-
cided based on mutual agreement between
HB8 and DOD. Where a non-Federal entity
only receives funds iii! a subrecipient, 1200.831
RequtremeDts for pass-through ent1t1es.
(ll)After cogn1zance 18established, it must

contmae for a Dve-year period.
b. Acceptance of rates. See 1200.4H Indi-

rect (F&A)008te.
c. Correcti11i' deficiencies_ The copizant

agency for Indirect costa mnet negotiate
OOangBBneeded to correct eysteJDB defi-
ciencies relating to accountabtltty for Fed-
eral awards. Cognizant agencies for Indirect
costs mnet addrll8S the concerns of other af-
fected agencies, 1IoIl appropriate, and must De-
gotiate special rates for Federal agencies
that are required to limit recovery of indi-
rect costs by statute.
d. Resolvi11&'Questioned coBts. The cog-

nizant ageDcy for indirect costs must con-
duct any nec_ary Dego~tatiOD8with a.nedu-
catioDaI1nstitutton regarding amounte QUes-
tioned by audit that are due the Federal
Government related to costa covered by a ne-
gotiated agreement.
e. RetmbursemeDt. Retmbursement to cog-

nizant A&'encieefor indirect coste for work
performed under this Part may be made by
reimbursement btll111&'under the Economy
Act, 31U.S.C. 1535.
f. Procedure for establishing facilities and

administrative rates must be eetablished by
one of the following methods:

pt. 200, App. III

(1) Formal negotiation. The cogniaant
agency for Indirect coBtl! is responsible for
negottatil1&'and approving rates for an edu-
cational institutloD on behalf of all Federal
agencies. Federal aw&rd1ngagencies that do
not have cogDizance for Indirect coste, mnet
not1fy the oognizaDt agency for Indirect
costs of speCltlc conoerns (1.e., a Deed to es-
tablish special coet rates) which could affect
the negotiation proOBBB.The cognizant agen-
cy for Indirect oeets must address the con-
cerns of all interested agenciea, &8 appro-
priate. A pre-Degotiatton coDference may be
scheduled among all Interested agencies, if
neC8BII&J'Y.The cognizant agency for indirect
costs must then a.rra:age a negotiation con-
ference with the educationai inBtitutiOD.
(2)Other than formal negotiation. The cog-

nizant agency for indirect costi! and edu-
cational lnstitution may reach an agreement
on rates without a formal negotiatioD con-
ference; for example, through correspond-
ence or use of the 15implifledmethod de-
scribed in th1Bsection D of thil! Appendix.
g. Formalizing determinations and agree-

ments. The cognizant agency for Indirect
costs must formalize all determinatloDB or
agreements reached with an educational In-
stitution and provide copiee to other agen-
cies haVing an Interest. Determ1na.tlons
should include a deSCription of any adjust-
ments, the actual amount, both dollar and
percentage adjusted, and. the reason for mak-
ing adjustments.
h. Disputes and d:l.8agreements.Where the

cognizant agsncy for Indirect costs Is unable
to reach agreement with an educational in-
stitution with regard to rates or audit reso-
lution, the appellJ system of the cogn1&ant
agency for Indirect oosta must be followed
for resolution of the diBagreement.

12. Standard F01'11Iatfor Submission

For fac1l1ties and admJnistrative (lnd1rect
(F&A» rate proposals, educational institu-
tions most WIll the standard format, shown
In ll8CtionE of this appendix, to submit their
Indirect (F&A) rate proposal to the cog-
nizant agency for indirect coets. The cog-
nizant agency for indirect COlltamay, on a.n
inBtitutlon-bY-institution ba.sIB,grant excep-
tions from all or portions of Part n of the
Iltandard format requirement. Th1Brequire-
ment does not apply to educational Inst1tu-
t10ns that UBethe 8implifled method for cal-
culating indirect (F&.A)rates, as deecr1bed in
SectioD D of this Appendix.
As provided in aeetion C.10 of this appen-

dix, each F&AC08trate negotiation or deter-
mination must, include development oC& rate
for each F&A cost pool as well &8the overall
F&A rate.
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D. SINPLIJ'JRD MBTHOD FOR SMALL
INl!TlTUTION5

1. Genm'a/

a. Where the total direct cost of work cov-
ered by this Part at an institution dOMnot
exceed SIO million In a flBcal year, the sim-
plified procedure deacrl.bed in subsections 2
or S may be used in determiD1DBallowable
IDd1rect (F&A) coste. Under this slmpUfled
procedure, the !nBt1tution's most recent an-
nual fina.Dci&lreport and Immediately aV&lI-
able supporting Information must be utilized
as a baIIls lor determining the indirect (F&A)
cost rate applicable to all Federal awards.
The institution may use either the B&laries
and wa,gea (see Bubsection 2) or modlfled
total direct coste (see subsectaon S) lUI the
distribution basis.
b. The simplified procedure sbould not be

used wbere It produces resulte wMch &ppear
ineqult&ble to the Federal Government or
the Instdtutfon. In any such case, indirect
(F&A) coste &bould be determined tbroogb
use of the regula.r procedure.

2. Stmpltjied P,oceduTe--Sa/arie.s and Wages
B4!e

a. Est&bli&bthe tot&l amount of B&lariee
and wa,gesp&1dto all smployees of the tnatf-
tutioJl.
b. Est&bl1sh an indirect (F&A) cost pool

consisting of the expenditures (exclusive of
capital Items and. other coste spec1fica.1ly
identified &8 unallowa.ble) which customarily
are classified under the following titles or
their equivalents:
(1) General &dm1nIBtrationand general ex-

penaes (exclW!lveof COl!tsof student &dm1n1e-
tration and servioes, student &eUVitlea,stu-
dent &ld,and llCbolar8h1PS).
(2) Operation and ma1ntenance of phyalcal

plant and depreciation (a.lter appropriate ad-
justment for coste applicable to other inIltl-
tutiona.l &etIVitles).
(3) Library.
(4) Department &dm1nlstration expenses,

whloh wUJ be computed &8 20 perceJlt of the
salaries and es:pellllesof deans and heads of
departmentll.
In those cases where expenditllI'flll class1-

fied under subsection (1) have previously
been allocated to other institutional actiVi-
ties, they may be Included In the indirect
(F&A) ooet poo], The total amoUJIt of salA-
ries and wa,gesincluded in the indirect (F&A)
cost pool mWltbe separately ident1fled.
c. Est&bll&ba Ilalary and wage distribution

base, determined by deducting from the total
of aalaries and wages lUI estebl1shed In sub-
sectdon a from the amount of sa.laries and
wages Included under subsection b.
d. Establish the Indirect (F&A) cost rate,

determined by dividing the amount In the In-
direct (F&A) cost pool, subaectaon b, by the

2 CFRCh. II (1-1-15 Edition)

amount of the distribution base, subsection
c.
e. Apply the indirect (FkA) cost rate to di-

rect sa.1ar1esand wa,geefor individual agree-
mente to determine the amount of indirect
(F&A)costs allocable to such a,greemente.

3. Simplified PTocedUT&-ModifiM Total Direct
Coat Base

a. Establish the total coste Incurred by the
In8titutlon for the base period.
b. Esta.bllBh an indirect (FkA) cost pool

consisting of the expenditures (exclualve of
capital items and other coste spec1flcally
identified lUI unallowable) "Mch oll8tomarily
are claBsIned under the following titles or
their equlvlllente:
(1) General adminIStration &.ndgeneral ex-

pensea (exclu.e1veof coste of etudent &dm1nIB-
traUon a.nd servtcee, Btudent &etlv1t1ee.stu-
dent ald. and llCbolal'8b1PS).

(:l) Operation and matntenanee of physical
plant and depreciation (after a.ppropriate ad-
Justment for costa applicable to other Instd-
tutional activities).
(3) Library.
(.) Department admlnlstration expenses,

which will be oomputed lUI 20 percent. of the
sa.lar1es and expenses of deans a.nd beads of
departmente. In those cases wbere ell:pendi-
turee cl&ae1ned under subsection (1) bave
preViously been allocated to other institu-
tional &etlvltles, they may be included in the
Indirect (F&A) coet pool. The mod1fl.edtot&l
direct coste amount Included in the indirect
(F&A) cost pool must be separately Identl-
fled.
c. Establillb a modifted total direct cost

distr1butioJl base, &8defiDed in Section C.2,
The distribution basis, that cona1ste of all
institution's direct flmctions.
d. Establ1sh the indirect (F&A) cost rate.

determined by diViding the amount. in the in-
direct (F&A) cost pool, subaection b, by the
amount, of the distribution b&se, subsection
c.
e. Apply the indirect (F&A) cost rate to

\.he mod1fl.edtotal direct coste for individual
a,greemBJIteto determine the amount Of indi-
rect (F&A) costs allocable to such agree-
mente.

E. D<>Ot1XENTATlONREQUIR.BMBNTS

The etaDdard format for document&tion re-
qu1remeJlte for indirect (indirect (F&A» rate
propoea.la for cla1m1.ngcoete under the reg-
ular metbod Is av&llable on the OMB Web
site here: http://www.whfUhouse.govlombl
granuJorms.

F. CERTI1"ICAnON

1. CeTtjJica.tion of Charges

To &Il8UJ'ethat expenditures for Federal
awards are proper and in accordance with
the a,greement documents and approved
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project budgets, the annuaJ and/or f1Dal fis-
cal reports or vouchere request1Dg payment
under the agreements will include I. cert11l-
catdon, ISigned by &II authorized ofC1c1alof
the university, which reads "By a1gD1ngthis
report, I certify to the beet of my knowledge
s.nd bellef that the report 18 true, complete,
s.nd aocura.te, and the expenditures, disburse-
ments and cuh receipts are for the purposes
md intent set forth in the award doouments.
I am aware that any !alee, fictitious, or
fraudulent information, or the om1saion of
my matertal faot, may subject me to crimi-
nal, civil or adm1n18tr&tIve penaltiea for
fraud, false 8tatements, false cla1ms or oth-
erwiee. (U.S. Code, Title 18, Section 1001 &lid
Title 31, Sections 8'I2!HI'133 and 3801-3812)".

2. Certi/iCatI01l of lndiTect (F61A) Costs

a. PoUcl/. Cogntsant agencI86 must not ac-
cept a proposed indirect coat rs.te unless
such C06ts have been cert1C1edby the edu-
cational 1DBtItution Ul!1ngthe Cert1t1.cate of
indirect (F&A) Costs set forth in subsectIon
F .2.c
b. The cert1flcats must be 8Igned on behalf

of the Institution by the chIef financial om-
.cer or an indIvIdual designated by an indi-
vIdual at a level no lower than vice president
or ohlef financial (lmcer.
An Indirect (F&.A)cost rate Is not binding

upon the Federal Government if the most re-
cent required proposal from the 1DBtitutIon
hall not been cert1f1ed. Where It Is necessary
to establish indirect (F&.A) cost rates, and
the illstltutlon has not submitted a certified
propoll8.l Cor eatabl1ah1ng sl1ch rates in ac-
oord&nce with the requirements of this lIec-
tion. the Federal Government must unilAter-
ally eatabl18h such rates. Such ratea may be
based upon s.udited h1Btorical d&ta or such
other d&ta that bve been furnIshed to the
cogn.lza.nt agency for 1nd1rect coste and for
which It can be demonstr&ted that all unal-
10WII.blecosts have been excluded. When indi-
reot (F&A) cost rs.tes a.re un1ls.terally estab-
lished by the Federal Government because of
fallure of the institution to submIt a cer-
tif1ed proposal for establ1Bhing such ratea In
accordance with this section, the rates 88-
t&blished will be eet at a level low enough to
ensure that potentially unanowabte costs
will not be reimbursed.
c. CaTtifjcate. The oertificate required by

this eeotion must be in the following form:

CERTIFICATE OF INDIRECT (F&.A)COSTS
This 18 to cert1!y th&t to the beet of my

knowledge and belief:
(1) I have reviewed the Indirect (F&A) cost

propoBal submitted herewith;
(2)All coets Included In this pr-oposal [Iden-

tify date] to establish b1l1Ing or C1nal indi-
rect (F&Al costs rate for [identify period
covered by rate) are allowable In accordance
with the requirements of the Federa.l agree-

pt. 200. App. IV

ment(e) to which they &pply &lid with the
cost principles applicable to those agree-
ments. .
(3) This proposal does not include &IIY costs

which are unallows.ble under applIcable cost
principles such &8 (without l1m1t&tion): pub-
110relations coete, contributions and dona-
tIons, entertainment coets, fines and pen-
alties, lobbying coats, and defense of fraud
proceedings; and
(4) All costs included in th1Bproposal are

properly &!looable to Federal agreements on
·the bailie oCs beneficl&! or caull8.l relation-
ship between the expenses incurred and the
agreements to which they are allocated in
&Ccordanoewith s.ppllcable requirements.
I cJ.eclareths.t t.l:le fOreKOIngis true and cor-
rect.

InstItutiou of Higher Education:
Signature:
Ns.me of Officis.l:
Title:
Date of Execution:
[78 FR 78608, Dec. 26, 2013, ILSamsnded at 79
FR 75888, Dec. 19, 201')

APPENDIX IV TO PART ~INDIR.ECT
(F&A) COSTS IDElo.'TJF)CATION AND
ASSIGNMENT, AND RATE DETERMINA-
TION FOR NONPROFIT ORGANIZA-
TIONS

A.GENl!RAL
1. Indirect costs are those that have been

incurred for common or joint objectives and
cannot be rB&d1ly identitled with a par-
ticular fin&! cost objective. DireCt coet of
minor amounta m&y be t.re&ted as indirect
costs under the conditions described In
1200.413 Direct C06ts paragraph (d) or t.h1.s
Part .. After direct costs have been deter-
mined and assigned directly to s.warde or
other work as appropriate, indirect coste are
tbose remaining to be allocated to benefit-
ting oost objectives. A cost may not be allo-
cated to a Federal award as an indirect coet
If any other cost Inourred for the same pur-
pose. In like cIrcumstances, h&B been ILS-
signed to a Federal award as I. direct cost.
"MaJor nonprofit organizations" are de-

fined in t 200.414 Indirect (F&A) costs. See in-
direct cost rate reporting requiremente in
sections B.2.e &DdB.3.g of this Appendix.

B. ALLoCATION OF INDIRECI' CoSTS AlID
DE1'EJ\MINATION OF INDIRECT COST RATIIS

1. GenaTal

a. If a nonprofit orga.n1sa.t1onhB.sonly one
major function, or where all its major func-
tions benefit from its Indirect costs to ap-
proXimately the same degree, the allocation
of indirect costs and the computation of a.n
indirect cost rs.te ms.y be accomplished
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through simplified allocation procedures, lUI
d88C11bedIn section B.2 of this AppendU.
b. If an o~niZ&tion hall several major

functions which beDefit from its Indirect
costs In varying degrees, allocation of indi-
rect costs may require the accumulation of
such costs Into separate cost groupings
which then are allocated Individually to ben-
efitting functions by means of a baBewhich
best measures the rela.tive degree of beDeflt.
The indirect costs allocated to each function
are then d1etrlbnted to individual Federal
awards and other aotivities inoluded in thet
function by meaDllof a.n indirect cost ra.te(8).
c. The determination of what COJlBtitutee

an orga.n1z&tion'smajor functiOns w1l.l de-
pend on Its purpose In being; the types of
servlcl!ll it rendere to the public, ItA! clients,
and its members; and the amount of effort It
devotss to such activities as fundra1B1ng,
public information and memberehi.p activi-
tiea.
d. SpeciC1cmethods for allocating indirect

costs and computing indirect cost rates
along with the conditions under which eacb
method should be used are deBOI1bedIn sec-
tion B.2 through B.5 of this Appendix.
e. The ba.8eperiod for the allocation of in-

direct costs Is the period in which BUchcosts
are Inourred and accumulated for allocation
to work performed in that period. The bsee
period normally should coincide with the or-
ganization's f1aca.l year but. in any event,
must be so selected as to avoid inequities in
the &lloca.tionof the costs.

2. Simplified Allocation Meth.od

a. Where an argLDiza.tion'emajor functions
benefIt from Its indirect coets to approxi-
mately the same degree, the allocation of In-
direct costs may be accomplished by (1)1lBJ)&.-
rating the organization'e total oosts for the
baBeperiod &8 either direct or indirect, and
(11) dividing the total allowable indirect
costs (net of applicable credits) by an equi-
table distribution base. The result of this
process 18an indirect cost rate which 18UBBd
to distribute indirect costs to indivldua1
Federal awards. The rate should be expressed
as the percenta8e which the total amount of
allowable indirect costs bears to the base se-
lected. This method should also be used
where an organization has only one major
function encompa.sslng a number of indi-
vidual projects or activitiee, and may be
used where the level of Federal awards to an
organlza.tion is relatively eman.
b. Both the direct costs and the indirect

costs must exclude capital expenditures and
unallowable costs. However, unallowable
costs which represent activities must be in-
cluded In the direct costs under the condi-
tions described in §200.41S Direct COBts,para-
graph (e) of th18Part.
c. The distribution base may be total di-

rect costs (excluding capital expenditures
and other distorting Items, such a.e sub-

2 CFRCh. H (1-1-15 EcIHon)

awards for $25,000 or more), direct aa.laries
and wagee, or other b&sewhich results in an
equitable d18tribution. The diatrlbutlon base
must exclude participant support coets a.ede-
fined in 1200.76 Participant support costs.
d. Except where a special rate(s) 18 re-

quired in accordance with section B.6 of th18
Appendix, the indirect ooet rate developed
under the •.bove priDc.lples 18 •.ppUcable to
all Federal awards of the organization. If a
Ilpeclal rate(s) 18required, approprlate modi-
fications mUllt be made in order to develop
the special rate(s).
e. For an orga.n1z&tionthat receives more

than 110 m11llonIn Federal funding of direct
costs in a f1scal year, a breakout of the indl-
:rect cost component into two broad cat-
egories, Facilities and Adm1n1stration as de-
fined in section A.S of thie Appendix, is re-
quired. The rats In each case must be stated
as the pen:entage which the amount of the
particular indirect cost category (I.e., Facili-
ties or Adminllltr&t1on)Is of the distribution
base ldent111edwith thet category,

3. Multiple Allocation Base Method

a. General. Where an orgLDization's indi-
rect costs beneflt Its major functions In
varying degrees, indirect costs must be accu-
mulated into separate cost BTouping6,as de-
scribed in subparagrapb b. Each grouping
must t.hen be allooated individually to beDe-
fltting functions by means of a base which
best measures the relative benefits. The de-
fault allocation baaes by cost pool are de-
acrlbed in section B.S.c of thie Appendix.
b. Ident11lcatlon of indirect C06ts. Cost

groupings must bs establ1ahed 80 118to per-
mit the allocation of each grouping on the
bae18of benefite provided to the major func-
tions. Each grouping must constitute a poel
of expenses that are of lllte cl1a.racter in
terms of lunctiona they benefit and in terms
of the allocation baBe wblcb best measuree
the relative bBDefltsprovided to each func-
tion. The groupings are classified within the
two broad categories: "Facilities" and "Ad-
ministration," as described in section A.a of
this Appendix. The indirect C08tpools are de-
fined as follows:
(1) DepreCiation. The expenses under thie

heading are the portion of the costs of the
organization's bulldinge, capital improve-
ments to la.nd and buUdinp, and equipment
which are computed In accordance with
1200.436 DepreciAtion.
(2) Interl!llt. Interest on debt associated

with certain buUdinp. equipment and cap-
Ital improvements are computed in accord-
ance with UOO.~ Interest.
(3) Operation and maintena.nce expenses.

The expenses under this heading are those
thet have been incurred for the adm1ni&tr&-
tion, oper•.tion, maintenance, preservation,
and protection of the organization's physical
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plant. They include expenses normally in-
curred for such Items as: janitorial and util-
Ity services; repain and ordinary or normal
alteratioDl! of bulld1Dga,fIlrniture and equip-
ment; care of grounds; m&intenance and OJ>-
eration of buildlnp and other plant fa.cili-
ties; seourlty; earthquake and dleaster pre-
paredness; environmental eafety; hazardous
waste d1&pQeal;property, lIabWt.y and other
insurance relating to property; space and
capital leae1Dg; facility planning and 1DlLD-
agement; and central receiving. The oper-
ation and maintenance llXpeIl&eScatejfory
must also include its allocable ahare of
fr1Dgebenent coste, depreciation. and inter-
est costs.
(4) General ad.mln18tration LDdgeneral ex-

penses. The expenses under Ul18heading are
those that have been incurred for the overall
general executive and administrative offices
of the orga.n1zatlon and other expen888of a
general nature which do not relate solely to
ll.1lymajor function of the orga.n1zatlon.Th18
category must &.lao include ltAl allocable
ah&re of fringe benent costs, operation and
maintenance expense, depreciation, and in-
terest costs. Exa.mplee of this category In-
clude central officee, such as the director's
office, the office of finance, business serv-
Ices, budget and planning, personnel, Il&fety
ll.1ldr18kmanagement, genera.l counsel, man-
B4fement Information systems, and library
costs.
In developing this cost pool, special care

ahould be exero18edto ensure that costs in-
curred for the same purpoee In like cir-
cumstances are treated consistently as eI-
ther direct or indirect ooets. For example,
salaries of technIcal staff, project supplies,
project publication, telephone toll cba.rges,
computer costAl,travel costs, and specialized
services costAlmuet be treated as direct coste
whsrever Identifiable to a particular pro-
gram. The eala.ries a.ildwages of admin18tra-
tive and pooled clerical staff should nor-
mally be treated as indirect ooata. DIrect
cha.rg1ngor theBe costa may be appropriate
as described in §2lllI.418 Direct Costs. Items
such L8 office supplies, postage, local tele-
phone costs, perlodicale and memberah1ps
ahould normally be treated as Indirect costs.
c. Allocation b&ses. Actual oondltlons

must be taken into account In selecting the
base to be used in allocating the expenses in
each grouping to benefitting functionll. The
essential oonslderatlon in selecting a methcd
or a base is that It 18the one best Buited for
assigning the pool of costs to oost objectives
in accordance with benefits derived; a trace-
able cause and effect relatioD8b1p; or logio
and reason, where neither the cause nor the
effect of the relationship is determinable.
When an allocation can be mAde by &l!81gn-
ment of a cost gro~1Dg dlreotly to the func-
tion benefitted, the allocation mut be made
in that manner. When the expenses In a cost
grouping are more general in nature, the al-

pt, 200, App. IV

location must be made through the use of a
selected base whioh produoes results that are
equitable to both the Federal Government
and the organization. The distribution most
be made in accordance with the bases de-
Boribedherein unless it can be demonstrated
that the use of a different base would result
in a more equitable allocation of the coste,
or that a more readily available base would
not increase the coste charged to Federal
awud8. The results oCspecial cost studies
(such as an engineering utility study) must
not be used to determine and allocate the in-
d1reot oosts to Federal awud8.

(1) Depreciation. Depreo1&tlon expenses
must be allocated In the following manner:
(a) Depreciation on buUdIngs used exclu-

sively in the conduct of a lingle function,
and on captte.l improvements and equipment
used in such buildings. must be assigned to
that function.
(b) Deprec1a.tlonOIlbuildingll used for more

than one funotion, and on capital improve-
ments and equipment used in such buildings,
must be allocated to the individual funotions
performed in ea.ch building on the bBaie of
usable square feet or space, excluding com-
mon areas, such as hallways, statrwelle, and
reetrooma.
(c) Depreciation on buildings, capital im-

provements and equipment related space
(eg., individual rooms, and . laboratories)
used Jointly by more than one function (u
determined by the users of the apaos) must
be treated as folloWll.The coat of each joint.-
ly used unit of space must be allocated to
the benefitting functions on the bas18of:
(i) the employees and other uaen on a fUll-

time equivalent (FTE) bIuI1llor 1Ialar188and
wages of those individual functions beneQt.-
ting from the use of that space; or
(11) organisation-wide employee FTEe or

Balar1eeand wagee applicable to the benent.-
t1ng funotions of the organization.
(d) Depreo1ation on certain capital im-

provements to land, such L8 paved parking
areas, rencea, Bidewalks, and the like, not in-
cluded in the cost of buildlnp, must be allo-
cated to user categories on a FTE basis and
distributed to major functions in proportion
to the salaries and wages of all employees
applicable to the funotlons.
(2) Interest. Interest costs must be allo-

cated in the aame manner 88 the depreo1a-
tion on the buUdings, equilllIlent and capital
equipment to which the Interest relates.
(ll) Operation and m&intenanoe expensee.

Operation and maintenanos el<penses must
be allocated 1n the aame manner &l!the de-
precIation.
(4) General administration and general ex-

penses. General administration and general
expenses must be allocated to benefitting
functions based on modified total costa
(MTC).The MTC i8 the modified total direct
costs (MTDC), as described in Subpart A-
Acronyms and Detlnitions of Part 200, plus
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the allocated indirect cost proportion. The
expelUlesincluded In this category could be
grouped first according to major functions of
tbe organization to whicb they render serv-
ices or provide benefits. The aggregate ex-
pensee of each group must then be allocated
to benefitting functions based on MTC.
d. Order of distribution.
(1) Indirect cost categories coneillting of

depreciation, interest, operation and ma.1nte-
nanoe, and general admin18trat1on and gen-
eral expenses mast be allocated in that order
to the rema1n1ng indirect cost categories &8

well &8 to the major tlmCt.101Ulof the organi-
zation. Other C06t categories should be allo-
cated in tbe order determined to be most ap-
propriate by the organization. Th1a order of
allocation does not apply tr C1'088 allocation
of coets is made as provided in section B.3.d.2
of th18AppsndiL
(2)Normally, an indireot cost category will

be considered closed once it bas been allo-
cated to other cost objectives, and costs
mast not be subsequently allocated to it.
However, a C1'Ollllallocation of costs between
two or more iDdirect costs categorie& could
be Wl8d if sucb allocation will result in a
more eQuitable allocation of costs. If a C1'OII8
allocation is used, an appropriate modifica-
tion to the compoeit.1onof the Indirect cost
categories 18required.
e. Application of iDd1rect cost rate or

rates. Except where a spec1al iDdirect cost
rate(s) 18required in acoordanoe with seotion
B.5 of th1BAppendix, the separate groupings
of indirect costs allocated to each m&jor
Cunctionmust be aggregated and treated as a
common pool for that function. The oosts in
the common pool mut then be dllltrlbl1ted to
individual Federal awards Included in that
function by U88 of a single indirect cost rate.
f. D18tr1bution baB1s.Indirect costs must

be diatributlld to applicable Federal awards
and other benefitting activities within each
major tlmction on the b&81aof MTDC (see
definition in 1200.68 Modified Total Direct
Cost (MTDC)of Part 200.
g. Indlvldua.l Rate Components. An indi-

rect cost rate must be determined for each
separate Indirect cost pool developed. The
rate in eacb case must be stated as the per-
centage which the amount of the pArticular
InCllrectcost pool IS of the dlStribut.1onbase
Identified with that pool. Each Indirect OOIlt
rate negotiation or determination agreement
mUllt iDclude development of the rate for
each 1n4Irect cost poel as well as the overall
indirect cost rate. The indirect oost pools
must be claaslfied within two broad oat-
egories: "Facilities" and "Admlnlstra.t1on,"
as described In section A.S of this Appendix.

4. DiTecl Allocation Method

a. Bome nonprofit orga.niz.atioIU!treat all
costs as direct COBtsexcept general admin1a-
trat.1on and general expenses. These orga.ni-
zatione generally separate their costs Into

2 CFRCh. II (1-1-15 Edition)

three bailie categori811:(1) General adm1n1a-
tration and general expenses, (11) fund-
raIB1ng, and (111)other direct tlmctions (in-
cluding projects performed under Federal
awards). Joint costs, web as depreciation,
rental costs, operation and maintenance of
facilities. telepbone expenses, and the like
are prorated individually &edirect coste to
each category and to each Federal award or
other activity U81nga ba8e most appropriate
to the particular cost being prorated.
b. Th18method IIIa.ooeptable, provided each

JOint cost IS prorated as1ng a baee which ac-
curately measures the benetlts provided to
each Federal award or other activity. The
b&ll88must be establlBhed In accordance with
reasonable criteria, and be supported by cur-
rent data.. This method is compatible with
the Standards of Accounting and Financial
Reporting for Voluntary Health and Welfare
Organ1zations iasued jointly by the National
Health Councll, Inc., the National Aesembly
of Voluntary Health and Social Welfare Or-
ganizations, and the United Way of America.
c. Under tb1s method, Indirect costa con-

sist excltlllively of general admlnistration
and general expenses. In all other respects,
the organization's Indirect OOIltrates must
be computed In the same manner as that de-
scribed in section B.2 S1mpl1fledallocation
method of this Appendix.

5. Speclallndirect CO!t Rates

In BOrneinstanoes, a single 1nd1rect cost
rate for all activities of an organization or
for each major function of the orga.n1za.tion
may not be approprlBte, since It would not
take Into a.ooount those different factors
whleb may lIubstantially affect the Indirect
coste applicable to a p&rtIcuIar segment of
work. For th18purpose, a pArticular segment
of work may be that performed under a sin-
gle Federal award or It may coneist of work
under a group of Federal awards performed
in a common environment. These factors
may include the physiC&! location of the
work, the level of admiD1atra.tive support re-
quired, the nature of the facilities or other
resources employed, the sc1ent1f1cd18ciplines
or technical Bkllls lDvolved, the organiza-
tional &rr&llgementBuaed, or any combina-
tion thereof. When a p&rtIcular segment of
work lB performed In an environment which
appe&1'lIto generate a significantly different
level of indirect coste, provlll1one should be
made for a separate indirect cost pool appli-
cable to such work. The separate Indirect
cost pool Bhould be developed during the
course ot the regular allocation proceIIS,a.nd
the separate Inl1lreCt cost rate resulting
therefrom should be used, provided it 18de-
termined that (I) the rate differs slgn1fi-
c&l1tlf from that which would have been ob-
tained under aectrona B-2,B.3, and B.4 of this
Appendix. and (11) the volume of work to
whieb the rate would "pply Is material.
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C. NEGo'I'IATION AND Al'PltOVAL OF lNDIRI1CT
COST RATES

1. De/initiOn3

Allused in this section, the following terms
have the mea.n1ng&set forth in this section:
a. Cognlz4nt agency JOT i1ldirect costs meane

the FederaJ agency responll1ble for Dsgoti-
a.t1ngand approving ind1rect cost rates for a
nonprofit organization on behalf of all Fed-
eral agencies.
b. Predetermined Tate means an indirect cost

rate, applicable to a spec1fied current or fu-
ture period, usually the organization's fiacal
year. The rate Is baaed on an estimate oC the
coats to be incurred during the period. A pre-
determined rate is not subject to adJllBt-
ment.
c. FUed Tilts means an indirect coet rate

wb1chbas tbe same characteristics as a pre-
determined rate, exoept tha.t the dUference
between the estimated costs a.nd the s.ctual
coats of the period covered by the rate is car-
ried forwa.rd as an adjUlltment to the rate
computation of a subseQuent period.
d. Fi=1 Tllte me&ll8 an indirect cost rate

a.ppllcable to a specified pa.st period which is
based on the a.ctua.1costs of the period. A
final rate is not subject to adjustment.
e. Provlstonlll Tau or bining rate means a

temporary 1nd1rect cost rate a.pplicable to a
specified period which is used ror funding, in-
terim reimbursement. and reporting indirect
costs ODFedera.1 a.wards pending the estab-
lishment of a final rate for the period.
f. 1ftd/reet cost pToposC1l means the docu-

mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect coste. Th1s proposal provides the
basis ror the review and negotiation leading
to the establishment of an organlutlon's in-
direct cost rate.
g. Cost objectWe means a funotlon, organ1za..

tlonal subdiv1ll1on,contract, Federa.1 award,
or other work unit for which COl!tdata are
dell1redand for whicb provlll1on Is made to
a.ccumulate and measure the cost of proc-
eeses, projects, jobs and capitalized projects.

2. Negotiation and Approval of Rates

a. Unless different srraugementB are
agreed to by the Federa.1agenciBBconcerned,
the Federa.1 agency witb the largest dollar
vaJue of Federal award&with an oi-ganlzatlon
w1ll be deS1gnated as the cognizant agency
for incUrect costB Corthe negotiation and ap-
proval of the ~direct cost rates and, wbere
nectll!8ll.lY,other rates such as fringe benefit
and computer charge-out rates. Once an
agency is aaatgned cognizance for a par-
ticular nonprofit organ1za.tlon, the assign-
ment 11'111not be changed unle811tbere is a
shin in the dolla.r volume of the FederaJ
awards to the organization for at least three
years. All concerned Federa.1 agencies must
be given tbe opportunity to participate in

PI. 200, App, IV

the negotiation process but, after a rate bas
been agreed upon, It will be accepted by all
Federa.1agencies. When a Federe.l agency has
reason to belleve that special opera.ting fac-
tors affecting lte Federal swardll necessitate
special indirect cost rates in a.ccordance
with section B.ll of this Appendix, it wUl,
prior to the time the rates are negotiated.
no~ the oognlsant agency for indirect
costs. (See &lao1200.414 IndIrect (F&A) coste
of Part 200.) Where a non-lI'edera.1entity only
receives funds as a aubrecipient, see the re-
quirements of 1200.331 Raquirements for
pal!l8-througbentities.
b. Except as otbetw1se provided in 1200.414

lnd1rect (F&A) costs paragraph (e) of th1s
Part, a nonprofit organisa.tlon which bas not
previously established an ind1rect cost rate
witb a Federa.1 agency must submit Its 1n1-
tlaI indirect cost propoea.1immediately atter
the organization 18 adviiled that a Federa.1
awa.rd w1ll be made and, in no event, later
than three mont.bl!a1'Lerthe effective date of
the Federal award.
c. Unless approved by the cognizant agency

for ind1reot coste in accordance with f200.4H
Ind1rect (F&A) costs paragraph (0 of this
Part, orga.n1s&tlonsthat have previously 68-
tab11sbed indirect cost rates must submit a
new incUrect cost proposa.1 to the cognizant
agency lor ind1rect costs within six monthe
after the close or eacb tlBca.lyear.
d. A predetermined rate may be negotiated

for use on Federal awardll where there 18rea-
eOD&bleBIlllurance,ba.aed on pa.at ll]lperience
and reliable projection of the organization's
costa. that the ra.te is not likely to exceed s
rate based on the organisa.tion's actuaJ C08tB.
e. Fixed rates may be negotiated where

predeternl1ned rates are not considered ap-
propriate. A fixed rate, however, must not be
negotiated if (i) all or a substantial portion
of the organization's Federal awardll are ex-
pected to expire before the carry-forward ad-
justment can be made; (11)the mix or Federal
and non-Federal work at the organ1za.tion is
too erratic to permit an equitable carry-for-
ward adjustment; or (ill) the organization's
operations fluctuate significantly tram year
to year.
f. Prov181onaland final rates must be nego-

tiated where neither predetermined nor fixed
rates are appropriate. Predetermined or
fixed rates may repla.ce prov1sionaJ rates at
any time prior to the cIon of the organiza-
tion's fiBc&lyear. If that event does not
occur, & f1nal rate w1llbe established and up-
wa.rd or downward adjUBtmants will be made
ba8Bdon tbe actual allowable costs Incurred
for the period involved.
g. The results of eacb negotiation must be

fonnalized In a written agreement between
the cognlzant agency for indirect costs and
the nonprofit organization. Tbe cOgnUant
agency for indirect costs must make avail·
able copies of the agreement to all concerned
Federal agencies.
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h. If /J. diapute lU'i8ee in a negotiation of an
indirect cost, ra.te between the cognlu.nt
agency for Indlrect coete &Dd the nonprofit
organization, the diepute must be resolved in
accordance with the appea.ls procedures of
the coeutzant agency for indirect coets.
1. To the extent that problemB a.re encoun-

tered among the Federa.l agenC11l8in connec-
tion with the negotiation and approva.l proc-
888,OMll w1ll lend a.ea1Bta.Dceas required to
l'88Olvesuch problems in a timely manner.

D. Certification of In41rect (F&A) Costs

(l) Required Oertlfication. No propoas.l to
eatabl1sb indirect (F&.A)coet ra.tes muat be
a.coeptable unless auch coete have been cer-
tIDed by tbe non-prof1t organization using
the Oert1O.cate of Indirect (FatA) Costs set
forth In section j. of thl6 appendix. The cer-
titicate must be signed on beba.lf of the orga-
nisation by an lndlv1dua.l at a level no lower
than vice preeident or chief financia.l officer
for the orga.n1z&tlon.
(2) Each indirect coet ra.te proposal must

be accompanied by a certification in the fol-
lowing fonn:

Certificate of Indirect (F&A) Costs

ThiB is to certify that to the best of my
knowledge and bellef:
(1) I have reviewed the ind1rect (FatA) coet

proposa.l submitted herewith;
(2) All coots included in We proposa.l [Iden-

tify date j to 86t&bllsh b1lling or Onal indi-
rect (FatA) costs rate for [1dentify period
covered by ra.tej are allowable in aocord&Doe
with the requirements of the Federa.l II.wards
to which they apply a.nd with Subpart E-
Cost Prinoiples of P&rt :100.
(8) This proposa.l d086 not include any costs

which are unallowlI.ble under Subpart E-
Coet Prloclplea of P&rt 200 BUch&8 (without
limitation): publ1c relations coete, contribu-
tions and donations, entertainment coets,
fities and penalties, lobbying costa, and de-
feOlleof fraud proceedl.ng6; and
(4) All coste included in tbis proposa.l are

properly a.llocable to Federa.l awa.rds on the
buls of a beneficial or causa.l r61atioDllhip
between the UpenBBll inourred and the Fed-
era.l awude to. which they are a.llocated in
accorda.nce wltb applicable requiremente.
I declare that the foregoing Is true and cor-

rect.
Nonprofit Organization: _
Signature:
Name of OIDcial:
Title:
Da.te of Execution:

2 CFRCh. II (1-1-15 Edition)

APPENDIX V TO PART 200-STATE/LOCAL
GoVERNMENTWIDB CENTRAL SERVICE
COST ALLOCATION PLANS

A.GENERAL
1. Most governmenta.l units provide certain

servtces, such B.6 motor poole, computsr cen-
ters, purcbael.Dg, acconnting, etc., to oper-
ating agenciee on a oentral1zed bu1B. Since
feder&llY-IIupported awards are performed
within the iDdivldua.l operating agencies,
there nBllClsto be a proCllllBwhereby these
central service coet8 can be tdentUled and
ua1gned to benefitted activities on II.reason-
able and cona1atent basiB. The central eervice
coet allocation pl&Dprovides that proC085.
.All ccete and other data used to d1etribute
the coets included m the pl&Dshould be su~
ported by form&! accounting and other
records that will support the propriety of the
coots assigned to Federa.l awards.
2. Guidelines and llluatrations of central

eervioe coat a.llocation plans are provided tn
a brochure publlshed by the Department of
Hea.lth and Human Services entitled "A
Guide faT State. Local and Indian Tribal Gov-
ernments: Con Prlndpllls and Proceduru fM
Developtllg Cost Allocation Plallll and Indirect
Can Ratu fur Agreements until the Federal
Govermnent." A COpyof tbis brochure may be
obtalned from the BRS Cost Allocation Serv-
Ieee or at their Web Bite at https://
ratu.psc.goll.

B. DEFINITIONS

1. Agency or operaU"" age7lC/l means an or-
Iranizational unit or Bub-dlv1ll1onwithin a
governmental unit that 10responsible for the
performance or adm1n1Btration of Federa.]
awa.rds or activities of the governmental
unit.
2. AUocated central serllioU meane central

Bervlcee that benetlt; operating agencies but
are not billed to the agencies on a fee-for-
Bervloe or 81m1lar basiB. These coste are allo-
cated to benefitted agencies on some rea.son-
able buia. Examplee of such services might
Include general accounting, personnel ad-
m1nilltration, purchseing. etc.
S. BlUed central 6ervice8 means central serv-

ices that are billed to benefitted agencies or
Pl'Oll1'ILIDB on an IIldivldua.l fee-for-service or
s1mila.r be.a1s.Typical exampl86 of billed cen-
tral services 1nclude computer services.
transportation servlcea. 1nIlurance, and
tringe benefits.

4. Cognizant al1efICJ/ for indirect costs is de-
fined in 1200.111 Oogn1u.nt agenCYfor indirect
coste of thl6 Part. The determination of COg-
nizant agency for indirect COIltBfor atatell
and local governmente 10described in section
F.l. Neeotiation and Approval of Oentra.l
Service Plans.

5. Mo,;or local government mO&D5local gov-
ernment that receives more than SlllOminron
In direct Federa.l a.wa.rdseubject to this Part.
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C. SCOPE OF THE Cl!:IrrR.AL SBRVICB COST
ALLocATION PLANs

The central service coet allocation plan
will Include all central service costs that
will be claimed (either as a billed or an allo-
cated cost) under Federal awards and will be
documeIlted as described In section E. CoetI!
of central services omitted from the plan
will not be reimbursed.

D. SUBMISSION REQ1JIII.EMBNTS
1. BAchstate will sulmllt a plan to the De-

partment or Health and Human Services tor
each year In which It cla.lms central service
costs under Federal awards. TIle plan ehould
include (a) a.projection of the next year's al-
iocated central sernce coat (based either on
actual costs tor the most recently completed
year or the budget projection for the comtng'
year), and (b) a reconciliation ot actual allo-
ca.ted central service costs to the estimated
C06U used lor either tbe most recently oom-
plated year or the year immediately pre-
ceding the most recently completed year.
2. Each major local government IB also re-

quired to submit a plan to its cogn1sa.nt
agsncy for ind1reCt coets a.unually.
3. All other local governments claiming

central service costs must develop a plan in
accordance with the requirements described
In thIB Part and maintain the plan and re-
lated supporting documentation for audit.
These local governments are not required to
submit their plans for Federal approval un-
leSBthey are spect.ncally requested to do eo
by the cogniza.nt agenoy for indirect costs.
Where a local govel'JlIllent only receivse
funds a.sa subreclplBnt, the pass-through en-
tity will be responsible for monitoring the
subreclpient'e plan.
4. All central service coet allocation plans

will be prepared and, wben reQul.red, sub-
mitted within aU: months prior to the begin-
ning of each of the governmental UDit's fis-
cal yem in which It proposes to claim cen-
tral service COlts. Extensions may be grant-
ed by the cognizant agency for indireot costs
on a ca.se-by-case basis.

E. DOCUMENTATION REQUIREYENTS FOR
SUBJ.IJ'ITED PLANS

The documentation requirements described
IDthis section may be modified, expanded, or
reduced by the cogn1s&Dtagency for indirect
costs on a caee-by-case haBIB.For exa.mple,
the requirements may be reduced for th08e
central services which have llUls or no tm-
pa.ct on Federal awards. Convereely, if a re-
view of a plan indicates that certain addi-
tional information IBneeded, and 11'111likely
be needed in future years, it may be rou-
tinely requested in future plan submissions.
Items ma.rked with an asterIBk (*) ehould be
submitted only once; subsequent plans
should merely Indicate any changae since the
last plen.

Pt. 200, App. V

1. Genet"al

All proposed plans must be accompanied by
the following: an organ1u.tlon chart BUftl-
clently detailed to show operations including
the central service activitiel! of the state/
local government whether or not they are
shown lU! benefitting- from central service
functions; a copy of the Comprehensive An-
nual Financ1a.lReport (or a copy of.the Exec-
utive Budget if budgeted costs are being pro-
poed) to support ths allow8.ble ooate of each
central service activity Included in the plan;
and, a certification (see subeection 4.) that
the plan was prepared in &!lcorda.ncewith
this Part, contaims only allowable coets, and
was prepared in a ma.uner that treated s1m1-
lar costs coDll1stently among the various
Federal awards a.nd between Federal and
non-Federal awards/activities.

2. Allocated Central Services

For each allocation central service", the
plan must, aleo include the following: a brief
desor1ption of the service, an Identifica.t1on
of the unit rendering the aervice a.nd the op-
erating agencies receiving the service, the
items of expense Included in the cost of the
service, the method used to d1Btrlbute the
cost of the eervice to benefitted agencies,
and a summary schedule ehowing the alloca-
tion of each service to the specifiC benefitted
agenciee. If any selC-1Deurance funds or
fringe benefits coeta are treated 8.6allocated
(rather than billed) central services, docu-
mentation discu88ed in subeections 3.b. and
c. muet also be Included.

3. BlUed Services

a. General. The information deecr1bed In
thlB section must be provided for all billed
central I18rvi088,including internal service
funds, self-iDIlurance funds, and fringe ben-
e11tfunds.
b. Internal servioe runds.
(1) For each interna.l service fund or Simi-

lar activity with an operating budget of $5
mllllon or more, the plan must include: a
brief description of each service; a balance
eheet for eacb fund based on IDdlvidu&l ac-
counta contained in the governmental unit's
accounting system; a revenue/expenses etate-
ment, with revenues broken out by source,
e.g., regular billings, Interest ll&rJled,etc.; B-
listing of all non-opera ting transfers (as de-
fined by Generally Accepted Accounting
PrlDclplee (OAAP)) into and out of the fund;
a. description of the procedures (method-
ology) used to cbarge the coots of each serv-
ice to users, Including how billing ratee are
determined; a ecbedule of current ratee; and,
a schedule comparing total revenues unciud-
Ing imputed revenues) generated by ths eerv-
ice to the allowable costs of the service, as
determined under this Part, with an expla-
nation of how variances will be handled.
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(2) Revenues must, consist of &ll revenues
generated by the service, including unbilled
lUlduncollected revenuee. If some users were
not bUled for the services (or were not billed
at the run rate for that cla.ss or users), a
schedule showing the full imputed revenues
11860clatedwith these users must be pro-
vided. Expenses must be broken out by ob-
ject cost ca.tegoriee (e.g., tsa.la.r1~.Ilupplies,
etc.),
c. Self-imuTance fund3. For e&ChseU-1n8ur-

a.nce fund, the pla.n must include: the fund
bala.nce sheet; a stat.ement or revenue and
expenses including. a Summ&l'Y of billings
and claimB paid by a.c-ency:a liating of all
non-operating transrers into and out of the
fund; the type(e) or r1ek(s) covered by the
fund (e.g., automobile liab1l1ty, workers'
compensatden, eto.): a.n explan&tion of how
the level of fund contributions are deter-
mined, including a copy of the current actu-
&.rialreport (with the actua.r1al lLIlIlumptiOns
need) if the contributions are determined on
an actuari&l ba.B1s;and, a deBCription or the
procedures ueed to charge or alloca.te fund
contributions to benefitted activities. Re-
serve levels in excess of cla1m8(1) submitted
and adjudica.ted but not paid, (2) 8ubmitted
but not adjudica.ted, and (3) incurred but not
submitted must be ident1ned and explained.
d. Pri1Ige benefits. For fringe benefit coets,

the plan must include: a listing or 1'l'1ngeben-
ents provided to covered employees, and the
over&li annual COlltof each type of benefit;
current frtnge benefit policies; and proce-
dures used to charge or allocate the costs or
the benents to benefitted activities. In addi-
tion, Corpension and post-retirement health
insurance pllUlll, the Coilowing information
must be provided: the govemmental unit's
funding policies, s.g., lsgisl&tive bUlB,trust
lI4r1'eementa.or state:-mandated oontribution
rules, if ditferent trom actua.r1a.1ly deter-
mined rates; the pension plan's costa accrued
for the year; the amount funded, and date(s)
or funding; a copy of the current actuarial
report (includiDg the actua.rIal a8llumptions);
the pla.n trustee's report; and, a schedule
trom the activity showing the value or the
interest cost associated with late funding.

I. Required Certification

Each central service coat &llocaUon plan
will be accompanied by a certification in the
following form:

CERTIFICATEOF COSTALLOCATION
PLAN

This is to oertify that I have reviewed the
cost allocation plan submitted herewIth and
to the best of my knowledge and bel1er:
(1)All costs included in t.hiaproposal [iden-

tify date] to eetabl1eh cost allocations or bU-
11ngBfor [1dent1fYperiod covered by plan] are
allowable in accordance with the require-
ments of this Part and the Federal awud(B)

2 CFR en, II (1-1-15 Edition)

to which they lLPPly.Unallowable costs have
been adjusted for in allocat1Dg costa as indi-
cated in the cost allocation plan.
(2) All costs included in this proposal are

properly allDcable to Federa.l awards on the
basia of a benefic1al or ca.usal relatloneh1p
between the expenses incurred and the Fed-
eral awards to which they are allocated in
accordance with applica.ble requirements.
Further, tbs same costs that have been
treated as indirect oosts have not bsen
cl&1med as direct costa. S1m1lar types of
COlltshave been accounted for consilltentJy.
I declare that the foregoing 18true and cor-
rect.

Governmental Unit:
Signature:
Name or Offici8.l:
Title:
Date or Execution:

F. NEGOTIATIONANDAPPROVAL OF CD.""l'RAL
SERVICEPLANS

1. Fed.eTal Cognizant Aoe7lC1l JOTIndirect Costs
A.rignmentl for Cost Negoti4tiDn

In general, unleBBdifferent arrangements
are agreed to by the oonoerned Federal agen-
cies. for central service cost allocation
plans, the cognizant agency responsible for
review and approval is the Federal agency
with the largest dollAr value of total Federal
awards with a governmental unit. For indi-
rect oost rates and departmental indirect
cost allocation plans, the cognizant agency
is the Federal agency with the largeet dollar
value of direct Federal awards with a govern-
mental unit or component, as appropriate.
Once designated as the cogn1sant agency for
indirect COllts,the Federal agency must re-
main 80 tor a period or five years. In addi-
tion, the tollowing Federal agencl88 ceatdnue
to be responsible for the indicated govern-
mental entit1e&:

Department of Health and Human Services--
Publ1c aBBistanceand state-wide cost alloca.-
tion plans for all states (including the D18-
trict of Columbia and Puerto Rico), state
and local hospitals, libraries and health dis-
tricts.

Department of the Interior-Indian tribal
governments. terr1torial governments, and
state and local park and recreattonal d18-
tricts.

Department of LaboT-State and local labor
departments.

Department of Ed1U:ation-School districts
and state and local education agencies.

Department of Agriculture-State and local
agriculture departments.

DepaTtment of Trcl7uporlation-State and
local airport and port author1ties and transit
diBtricts.

Department of Commerce-State and local
economic development districts.
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Department of HouBing ana Urban Develop-
meni-State IUld local housing and develop-
ment districts.
EnviTonmental Protection Agencv-State and

local water and sewer districts.

2. Review

All proposed oentral service coat a.l1ocation
plans th&t are reQuired te be submitted wID
be reviewed, nBgot1a.ted,and approved by the
cognizant q-eney far ind1rect costs on a
t1mely ba818.The oogntzant agency for indi-
reot costs will review the proposal within aU
months of receipt of the propoBal and either
negotiate/approve the propoeal or advise the
govel'JlJDental unit of tbe additl.onal docu-
mentation needed te IlUpportlevaluate the
proposed plan or the changes requtred to
make tbe proposal acceptable. Once an
agreement w1t.h tbe governmental unit ball
been reached, tbe agreement w1llbe accepted
and used by all Federal "gendee, unlees pro-
hibited or limited by statute. Wbere a Fed-
eral awarding ageney has rea.son to believe
tb&t special operating facters affecting ite
Federa.l awards necessitate special consider-
ation, the f'lmding agency wlll, prior to the
time the plane are negotiated, noti.1Y the
cognizant agency for indirect costs.

3. Agreement

The results of each negotiation must be
forrnaUzed in a written agreement between
the cognisant ageney for indirect costs and
the governmental unit. This agreement will
be subject to re-openlng if the agreement is
subsequently found te v10late a lltatUte or
tbe iDform&t1onupon whicb the plan was ne-
gotiated is later found te be materially in-
complete or 1n&ccurate. The results of the
negotiation must be made available to all
Federal agencies for their uee.

4. Aajultments

Negotiated cost allocaUon Jllans based on a
proposal later found to have included coste
th&t: (a) a.re unallowable (1) as specified by
law or regulation, (11)as Identified in subpart,
F, General Provisions for selected Items of
Cost of this Part, or (111)by the terms and
conditiolUlof Federal awarde. or (b) a.re unal-
lowable because they are clearly not &110-
cable te Federal awa.rds,must beadJueted, or
a re!u.nd must be made at tbe option of the
cognizant agency for indirect costs. includ-
Ing elU'1ledor imputed Interest from tbe date
of trIUlafer and debt intereet, if applicable,
chargeable in accordance with applicable
Federal cogntsant agency for indirect coats
regulations. Adjustments or ClUlh re!u.nds
may Include. at the option of the cognizant
agency for indirect costs, earned or imputed
1ntereBtfrom the date of eXpenditure and de-
linquent debt interest, if appl1cable, charge-
able in accordance with applicable cognizant
agency elaims collection regulations. These

pt, 200, App. V

adjustments or refunds are dee1gned te cor-
reot the plans and do not constitute a re-
opening of the negotiation.

G, 0TmlR POLICIES

1. Billed Central Service Activities

Each billed central eerviee activ1ty must
separately account for all revenues (includ-
ing imputed revennes) generated by tbe serv-
ice, llXpenseSincurred to f'urnisb tbe service,
and profltllOBe.

2. Working Capital Reserves

l:nternal servioe flmds are dependent upen
a reasonable level of working cap1tal reserve
to operate from one billing cycle to tbe next.
Charge8 by an internal service act1v1ty to
provide Cor tbe establishment and ma.inte-
nance of a reasonable level of working cap-
ital reserve, in addition te the full recovery
of costs, are allowable. A working capital re-
eerve as part of retained earn1nge of up te 6(J
calendar days cash expenses for normal oper-
ating purposee i8 con8.ldered reasonable. A
working capital reserve exceeding 60 oal-
endar days may be approved by tbe cog-
nizant ageney for indirect costs in e.xcep-
tional cases.

3. Cartj/-ForwcTd Adju$tments of Allocated
Central Service Costs

Allocated central service costa are ueually
negotiated and approved for a future flBcal
year on a "fixed witb carry-forward" basis.
Under this procedure, tbe Ibed amounts for
the future year covered by agreement are
not subject to adjuetment for that yea.r.
However, when the actual costs of tbe year
involved become known, tbe diJlerences be-
tween the axed amounts prev10usly approved
and the actual C06tsw1ll be cUT1edforward
and ueed as an adjustment to the fixed
amounts eetabl1shed for a later year. This
"carry-forward" procedure applies to all cen-
tral serv1ces whose costs were fixed in the
approved plan. However, a carry-forward ad-
juetment is not permitted, for a central serv-
Ice activity tbat was not included in the ap-
proved plan, or far unallowable costs th&t
must be reimbursed Immediately.

-to Adjustments of Billed Central Service!

Billing rates used to charge Federal awards
muet be baaed on the estimated C08tsof pro-
v1ding the services, including an esttmate of
the allocable central Il8rvice 008ts. A com-
parieon of tbe revenue generated by each
billed service (including total revenues
whether or not billed or collected) to the ac-
tual allowable costs of the service will be
made at least annually, and an adjustment
will be made for the difference between the
revenue and the allowable costs. TheBe ad-
juetrnentB will be made through one of the
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following adjustment methods: (a) a cash re-
fund including earned or imputed interest
from the date of tranafer and debt interest. If
applicable. chargeable in accordance with
applicable Federal cognizant agency for indi-
rect COIItsregula tiOIl8to the Federal Govern-
ment for the Federal ebare of the adjust-
ment. (b) credits to the amounts charged to
the individual programs, (c) adjustments to
future billing rates. or (d) adjustments to al-
located centrLI service coats. AdjllBtments to
allocated oentral services will not be psr-
m1tted where the total amount of the adjust-
ment for a particular Bervice (Federal ahare
and non-Federal) ahare exceeds $600.000. Ad-
justment methods m&3' include. at the option
of the cognizant agency, llB1"IIedor imputed
interest from the date cf expenditure and de-
linquent debt interest. if applicable. charge-
able In accordance with applicable cognizant
agency claims collection regulations.

5. Rec""d.s RetentIon

All central service cost allocation plans
and related documentation used as a basiB
for claiming costs under Federal awards
must be retained for Ludlt in accordance
with the records retention requirements con-
tained in Subpart D-Poet Federal Award
Requirements, of Part 200.

6. Appeals

If a cHaputeBriBes in the negotiation of a
plan between the cognizant agency for indi-
rect costs and the governmental unit. the
dispute must be resolved in accordance with
the appeals procedurea of the cogntzant.
agency for indl.reCt coeta,

7. OMS Amstance

To the extent that probleDUlare encoun-
tered among the Federal agencies or govern-
mental un1ts in connection with the negotia-
tion and approval proceB8,OMBwill lend as-
sistance. as required, to resolve such prob-
lems In a timely ma.nner.

APPENDIX VI TO PART 200-PUBLIC
ASSISTANCE COST ALLOCATION PLANS

A.GENERAL

Federally-flnanced programs a.dminiBtered
by state public asa1stance agencleB are fund-
ed predominately by the Department of
Haa.lth and Human ServiceB (HHS). III sup-
port of Its stewardab1p requiremente, HHS
has published requirements for the develop-
ment, documentation. 8ubmlssion, negotia.-
tion. and approval of public assistance cost
a.llocation plLns in Subpart E of 4S CFR Part
95.All adm1n1etratlve costs (direct and illdl-
rect) are normally charged to Federal awards
by implementing the public asBistance cost
a.llocation plan. Tb1e Appendix extends these
requirements to all Federal awardillg a.gen-
ctes whoBeprograms are a.dmlnistered by a

2 CFR Ch. II (1-1-15 Edition)

state publlc BB81stanceagency. Major feder-
ally-financed programs typically adm1n1s-
tered by stLte public &ll81etanceagencles in-
clude: Temporary Aid to Needy Famllies
(TANF). Medicaid. Food Sta.mpa, Child Sup-
port Enforcement. Adoption Ass1stance and
Foster Care, and Social Services Block
Grant.

B. DEFIN1T10NS
1. State public as.riSta~ QIIency means a

state Bi"tlncy a.dm1n1ater1ng or supervising
the admln1etration of one or more public as-
s1etance procramII operated by the state as
identified in Subpart E of 4S CFR Part 95.
'For the purpose of tb1s Appendix, these pr0-
grams include all programs adm1nistered by
the state public aselstance agency.
2. State public assistance fJl/tmCl/ eosts means

all coste incurred by, or allocable to, the
state public assistance a.gency. except ex-
penditures for flnano1al BB81Btance,medical
contractor payments. food stamps, and pay-
ments for services and goods provided dl-
recUy to program recip1ents.

C. POLICY
State publlc BB8i8tance a.gencieBwill de-

velop, document and 1mplement, and the
Federal Government will review. negotiate,
and approve, public Bll8istance cost a.lloca-
tion plans In accordance with Subpart E of 45
OFR Part 95. The plan will Include all pro-
grams a.dm1n1eteredby the state public as-
sistance agency. Where a letter of approval
or disapproval is tranBmitted to L ata.te pub-
lic ase1stance Nency ill accordanoe with
Subpart E. the letter wUl apply to all Fed-
eral agencles and programs. The rema.1n1ng
sections of this Appendix (except for the re-
quirement for certlJ1oat1on) 8I1JDlIl&1'i2e the
prov1slons of Subpart E of 45 CFR Part 95.

D. SUBWB8JON. I>OCl1MENTATION, AND AP-
PROVAL 01' PUBlJC AssISTANCE COST ALLO-
CATIONPLANll
1. State public ass1etance Nencies are re-

quired to promptly submit amendments to
the C06t Lllocation plan to HHS for review
and approva.i.
2. Under the coordination process outlined

In section E, Review of Implementation of
Approved PllLDlI,a1tected Federal a.gencies
will review all new planll and plan amend-
ments and provide comments, as appro-
priate. to HHS. The effective date of the plan
or plan arnendment will be the tll"llt day of
the calenda.r quarter following the event
tbat required the amendment, unlll8ll an-
other date is specifically approved by HHS.
HHS, lUl the cognizant agency for indirect
costs aotiDg on behalf of all a.ffected Federal
Nencies, will. as necellB8.J'Y.conduct negotia-
tions with the Btate public asslBtance Nency
and will inform the state agency of the AC-
tion taken on the plan or plan amendment.
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E. REvIEWOF IMPLEMENTATION OF APPROVED
PLAN8

1. Since public assIStance cost alloca.tion
plans are of a narrative nature, the review
during the plan approval process consists of
eveJuating the aPJD'Opriateness of the pro-
posed grOuping8 of cceta (cost centers) and
the related allocation baBes. As such, the
Federal Government needs some &ll8UraDC8
tbat the coat allocation plan bas been imple-
mented as approved. This 18 accomplished by
reviews by the Federal awarding agencies,
single audits, or audits conducted by the the
cognizant agenoy for 1nd1rectcoats.
2. Whare inappropriate chArgee affecting

more than one Federal awarding agency are
Ident11led. the com.tr.ant 1mS coat negotia-
tion omce will be adv18ed a.ndwill take the
lead In resolving the 1Mue(s)&IIprovided for
in subJ)li.rt E oC45 CFR Part 95.
S. If a di8pute ari8es in the negotiation of

a plan or from a d1a&llowanceinvolving two
or more Federal awarding agencies, the dis-
pute must be resolved In accordance witb the
appealBprocedures set out In 45 CFR Part 16.
Disputes Illvolvlllg only one Federal award-
Ing agency will be resolved III acoordance
with the Federal awarding agency's appeal
proeess.
4. To the extent that problems are encoun-

tered amoDS' the Federal awarding agencies
or governmental units In connection with
the negotiation a.ndapproval process, the OC-
fice oCManagement and Budget will lend 1.5-
s1stanoa, as required, to resolve suell prob-
lems In a timely manner.

F. UNALLOWABLE COSTS

Claima developed under approved cost allo-
cation plans will be ba8ed on allowable coats
as Identified in tb1e Part. Whare unallowable
costs bave been claimed and reimburaed,
they will be refuDded to the program that re-
imbursed the una.llowable cost UB1Dgone of
the following methods: (a) a CMh refund, (b)
Offset to a subsequent cla.1m,or (0) credits to
the amounte charged to individual Federal
•.wards. Cash reCunde, offsets, a.nd credits
may include at the option of the cognizant
agency for indirect cost, ea.rned or imputed
Interest from the date of expenditure and de-
linquent debt interest, If applicable, charge-
•.ble in aocordanoe with applicable cognizant
agency for Indirect oost cla1ms collection
l'8Il'Illations.

APPENDIX vn TO PART 200-STATES AND
LoCAL GoVERNMENT .A}I.'D INDIAN
TRIBE INDIRECT COST PRoPOSALS

A. GENBRAL
1. indirect costs are those that bavs been

Incurred for common or jolllt purposes.
These coste benefit more than one cost ob-
jective and cannot be readily identified with
I. particular final cost objective witbout eC-

PI, 200, App. VII

fort disproportionate to the results a.ch1eved.
After direct costs have been determined and
&IIlllgneddirectly to Federal awards and
other activities as appropriate. Indirect costs
are those remaining to be a.llocated to bene-
fitted cost objectives. A cost may not be al-
located to a Federal award as an IndIreCt
cost if any other cost Incurred for the same
PU1']lOlle,In like clrcumetances, has been 8.8-
signed to a Federal award as a direct cost.
2. Indirect cons include (a) the Illdirect

costs originating in each department or
agency of the governmental unit carrying
out Federal awards and (b) the coats of cen-
trAl governmental services d1lltrtbuted
through the central service cost a.llocatlon
plan (as deecrlbed in Appendix V to Part
~tatefLoca.l Government and Ind1a.:a
Tribe-Wide Central Service Cost Allocation
Plll.IlB)and not otherwise treated I.S direct
costs.
S. Indirect costs are normally cbarged to

Federal awards by tbe use of an indirect cost
rate. A separate indirect cost rats(s) Is usn-
ally neoessary for each department or agen-
cy of the governmental unit cla1ming indi-
rect costs under Federal awarde. Gu1dellne5
a.nd illustrations of indIreot coat proposale
are provided In a broahure ptlbllshed by the
Department or Health and Human Services
entitled ".4 (hdde fOT Stata and Local Govern-
ment Agencies: Colt Pri1lciple$ and Procedures
fOT Establishing CCl8t AUOcati01l Plans and Indi-
rect Cost Rata for Grants and Contracts tDith
the Federal Government." A copy of this bro-
cbure may be obtained from the lUiS Cost
Alloca.tion Services or at their Web site at
httpB:llrates.;m:.glW.
•. Because of the diverse characteristics

and accounting practi08ll or governmental
units, the types of costs which may be cialllll-
tled as Indirect costs cannot be specltled In
all e1tu&tlons. However, typical examples of
indirect COBtsmay include certa1n sta.t.eI
local-wide central service coats, general ad-
mlnl8tration or the non-Federal entity ac-
counting and personnel services performed
within the non-Federal entity, depreclation
on buUd1ngBand eqalpment, the costs of op-
erating and maintaining raoUlties.
6. Th1BAppend1%does not apply to state

public aseleta.nce agencies. Th8ll8 agencies
should refer ID8tead to Appendix VI to Part
!lOO-Public As818tance Oost Allocation
PlanB.

B. DXFINlTIONB
1. Base means the accumulated direct costs

(normally either total dlreot ealarlee and
wages or total direct coste exclue1ve of any
extraordinary or distorting expendituree)
used to distribute Indirect coats to indi-
vidual Federal awarde. The direct cost ba.se
selected should r88ult in each Federal award
bearing a fair share of the indirect costs In
reasonable relation to the benefits received
from the coats.
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2. Base period for the allocation of indirect
costs ill the period in which BUchcosts are in-
curred and &eeumu1&tedfor &llocation to ac-
tivities performed in that period. The baIle
period normally sbould ooincide with the
governmBntaJ unit's fisc&l year, but in a.ny
event, must be so BelectedB8 to a.voidinequi-
ties in the &lloca.tionof costs.

S. Cognizant CI/1e11CJ1 fOT indirect COIU meane
the Federal agency responsible for reviewing
and approving the governmentaJ unit's indi-
rect cost rate(B) on the bebs.lf of the Federal
Government. The cognIzant •• eney for indi-
rect costs aeeignment ill deecribed in Appen-
diI V, lectton F, Negotiation and Approval
of Oentral Service Pla.na.

4. FiMl rale meane an indirect cost rate ap-
plica.ble to a. specified pe.st period which is
baBedon the actual a.lJowa.bleCOltsof the pe-
riod. A final audited ra.te ie not Ilubject to
adjustment.
5. Fi%edTate means an indirect cost rate

which has the same cbs.racteristtce &8 a.pre-
determIned rate, except that the difference
between the estimated costs and the actual,
&llowable costs of the period covered by the
ra.te Is carried forward &8 an adjustment to
the rate computation of a subsequent period.
S. Indirect cost pool ill the accumulated

costs that jointJy benefit two or more pro-
gr&III8or other coat objectives.
7. Indirect cost Tate is a device for deter-

mlntn&' In a reaeonable manner the propor-
tion of indirect costs each program should
bea.r. It is the ratio (sxpre8lleda.s a percent-
age) of the indirect costs to a. direct cost
ba.ee.
8. Indirect COlt rale proposal mea.ns the doc-

umentation prepared by a governmental unit
or subdiv1810nthereof to substantiate its re-
quest for the eBtabllahment of an indirect
cost rate.
9. Predetermined Tate me&.Illlan indirect cose

rate, applicable to a specified current or fu-
ture period, usua.lly the governrnentaJ unit's
f1soal.yea.r. This rate ill balled on an eatima.te
of the costs to be incurred durtng the period.
Except under very unusual circumeta.ncea, a
predetermined ra.te is not subject to adjust-
ment. (Because of legal cODStra.tnta, pre-
determined rates are not permitted for Fed-
eral contra.cts; they may, however, be uaed
for lTants or cooperative agreements.) Pre-
determined rates may not be ueed by govern-
mental unite that have not submitted and
negotia.ted the rate with the cognizant agen-
cy for indirect costs. In view of the potential
advantages offered by this procedure, nego-
tiation of predetermined rates for indirect
costs for a pertod of two to four years should
be the norm in those situations wbere the
cost experience and other pertinent facts
ava.tlable a.re deemed IlUtncient to enable the
parties involved to reacb an informed judg-
ment as to the probable level of indirect
costs during the ensuing accounting periods.

2 CFRCh. II (1-1-15 EdlHon)

10. Provi4lonal rate meane a temporary indi-
rect cost rate applicable to a specitled period
which Is used for fUIlding,interim reimburae-
ment, and reporting indirect costs on Fed-
eral award8 pending the establishment of B.
"f1Dal" ra.te for that period.

C. ALLOCATION OJ' DmIBECI' COSTS AND
DlITERMINATION OF INDIRIlCT COST RATES

1. General

a. Where a governmental unit's depart-
ment or aceney ha.s only one major function,
or wbere a.lJits major functions benefit from
the indirect coets to approx1m&telythe same
degree. the allocation of indirect costs a.nd
the computation of an indirect cost rate may
be accompl18hed tbrOQgb 1I1mpllfteda.iioca-
tion procedures &8 de6cribed in subsection 2.
b. Where a governmBDt&l DJlit's depart-

ment or agency has several major functions
which benefit from its indirect 008ts in Vary-
ing degrees, the &llocation of indirect costs
may require the &eeumu1&ttonof such costs
into eeparate cost grouP1n&'swhich then are
a.lJocated individually to benefitted func-
tiona by m8&D8ofa ba.ee which beat meas-
ures the relative degree of benefit. The indi-
rect costs allocated to eacb function are
then distributed to individual Federal
awards and other activities Included in that
ruaction by means of a.n indirect cost rate(s).
c. Specific methods for allocating indirect

costs a.nd computing indirect cost rates
aloM with the conditions under whioh each
method should be ueed are described in sub-
sections 2, Sand 4.

2. Simpllf~d Metllod

a. "''here a non-Federal entity'e major
functions benetlt from its indirect costs to
approximately the same degree, the a.lJoca-
tion of indirect costs may be &ccoropllBhed
by (1) cla861t:.vtn&'the non-Federal entity's
total costs for the baIle period &8 either di-
rect or indirect, and (2) divicl.lngthe totaJ al-
lowable indirect costs (net of Applicable
credits) by a.n eqUitable distribution base.
The result of this procees is an 1nd1rect cost
rate which 18 used to distribute indirect
coate to individual Federal awards. The rate
should be expressed lUI the percentage whicb
the totaJ amount of a.lJowable ind1reot costs
be&rB to the baBe selected. This method
should &leo be used where a governmental
unit's depa.rtrnent or agency has only one
major function encompe.sstn&'a number of in-
dividuaJ projects or activities. and may be
ueed where the level of Federal a.warde to
that depa.rtrnent or agenoy 1s relatively
small.
b. Both the direct costs and the indirect

costs muet exclude capital expenditures and
unallowable coete. However, unallowable
costs must be included in the direct costs if
they represent activities to whicb 1Dd1rect
costs ue properly allocable.
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c. The distribution base may be (1) total di-
rect coats (excludlDg cap1tal expenditures
and otber distorting 1tems, such &8 pallS-
through funds, subcontracts tn excess of
S26,OOO, partioipant eupport coats, eto.), (2)
direct aa1ar1eaand wages, or (S) another base
whioh results In an equitable distzibution.

3. Mvltiple Allocation Base Method

a. Where a non-Federal entity's 1Dd1rect
costs benefit its major functions in varylDg
degrees, suob costs must be accumulated
into separate cost group1Dgll.Each grouping
must then be allocated individually to bene-
ntted f1mctioDSby means of a. ba.se which
best measures the rela.tive benefits.
b. The cost groupinp Mould be eetabliBbed

80 as to permit the allocation of eaCh group-
ing on the baBls of benefits provided to the
major funotlons. Eacb grouping abould con-
etitute a pool of expenses that are of like
character in terms of the functions they ben-
e!!t and in tel'lJ1ll of tbe allocation base
which best measureB the rela.tivB benefl ts
provided to each function. The number of
eeparats group1ngs abould be held w1th1D
pra.ctica.l limits, taking Into consideration
the materia11ty of the &mounts involved and
the degree of precision needed.
c. Actua.1conditions must be taken 1Dtoac-

count In selecting the ba.8eto be used 1Dallo-
ca.t1ng the expenses 1Dea.ch grouping to ben-
efitted funotions. When an a.1locatlon ca.n be
made by assipment of a cOBt gTVup1ngdi-
rectly to the tlmct10n benefitted, the alloca-
tion must be made 1Dthat manner. When the
expeneea In a group1ng are more general in
nature, the a.11ocation should be made
through the use of a selected baBewhiCh pro-
ducea results that are equitable to botb tbe
Federal G<lvernment and the governmental
unit. In genera.1, any cost element or related
factor aesoc1&ted wltb the governmental
unit's a.ctlvities 18potent1a.lly adaptable for
use as an a.11ocationbase provided that: (1) it
can readily be expressed in terms of dolla.rs
or other quantitative measuree (total direct
costs. direct salaries and wages. staff hOurs
appl1ed. BqUAJ'll feet used. hours of uaage.
number of documents proceesed, population
served, and the l1ke), and (2) it 15common to
the benefitted funotions dur1Dg tbe blUSepe-
riod.
d. ~pt where a special indirect cost

ra.te{s) is required in a.ccordance with para-
graph (C)(4) of th1B Appendix, the sepa.ra.te
groupings of 1Ddirect ooste a.llocated to each
major funotion must be aggregated and
treated 8.8 a oommon pool for that function.
The costs In the common pool must then be
distributed to individual Federa.1 awards in-
cluded 1Dthat function by use of a s1Dglein-
direct cost rate.
e. Tbe d1Btribution base used in computing

the indirect cost rate for ea.ch function may
be (1) total direct coBts (excluding capital ex-
penditures a.nd other distorting items such

Pt. 200, App. VII

as pa.es-tbrough funds, aubawarda in eXCB88of
$25,000, pa.rt1c1pant Bupport coats, etc.), (2)
direct ea.1ar1esa.ndw&gea,or (3) another base
which resulta in an equitable dietrtbution.
An Indirect ooat rate should be developed for
each &eparate Indirect coat pool developed.
The ra.te in each O&8eshould be etated. as the
percentage relationship between tbe par-
tioular indirect cost pool and the distribu-
tion baBeldent.1ned with that pool.

4. SpecIalllldirect COlt Bates

a. In some Instances, a Bingle ind1rect cost
rate for a.11activitiee of a non-Federal entity
or for ea.chmajor function of the &gaDcymay
not be a.ppropria.te. It may not take into ac-
count those different factors wbich may Bub-
etantially afl'ect the indireCt coats a.pplicable
to a particula.r program or gTVUpof pro-
grams. The f&ctors may include the pbYB1ca.i
location of the work, tbe level of adm1D15tra-
tive support required, tbe na.ture of the fa.-
cillties or other resources employed. the or-
gan.1zationa.1arrangements used, or any com-
bination thereof. When a. particular Federal
award Ie ca.rried out in an environment
which appears to generate a B1gnit1ca.ntly
difrerent level of Indirect ooets, proviBioDS
should be made for a separate Indirect cost
pool applicable to that Federa.l award. The
eeparate indirect coat pool should be devel-
oped durIDg the course of the regular alloca-
tion proeees, and the separate indirect cost
rate resulting therefrom should be used, pro-
vided tba.t: (1) The rate differs sign1t1.cantly
from the rate whicb would bave been devel-
oped under paragraphB (C)(2) and (C)(S) of
th1s Appendix. and (2) the Federal award to
which the rate would apply is materia.l in
amount,
b. Where Federal statutes restziot the re-

trnbursement, of cert&1D indirect costs. it
may be n8CeBBBrYto develop a apecial rate
for the al'fected Federa.l award. Where a "re-
stricted rats" 18 requtred, the same proce-
dure fer developing a non-restricted rats w11l
be used except for tbe addi tiona.l Btep of the
el1mina.ticn from the indirect coat pool thoae
c08tBfor which the Ia.wprohibits reimburse-
ment.

D. SUBMISSION AND D<>CtllImNTATION OF
PROP05ALl!

1. Sulmlilsion of Indirect COBt Rate Proposals

a.. All depa.rtmente or agencies of the I"OV-
ernmental unit deairlng to claim 1Dd1rect
COStl! under Federal awards must prepare an
indirect coat rate propoBa.land rela.ted docu-
mentation to support those coats. The pro-
poBa.land releted dooumentation must be re-
tained for audit in a.ccorda.nce with the
records retention requirements contained in
1200.333 Retention Requ1remllJlts for Records.
b. A governmental depa.rtment or &gency

unit that receives more than $35 mnnon in
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direct Federa.!.fundiDg must eubmit Its indi-
rect cost rate proposal to Its cognlzan t &gen-
cy for lDd1rect costs. Other governmenta.!. de-
partment or agency muat develop an Indirect
coat propolS&1in accord&DCewith the reQ.uire-
ments or this Part and maintain the proposa.!.
and related supporting documentation for
aucUt. These governmental departments or
agencles are not reQ.uired to submit their
propoBa.ls unlBl!ll they are epecl1lc&lly re-
quested to do so by the cognizant &gency for
indirect costs. Where a non-Federal entity
only recelvea Cunds &8a lIubreclpient, the
p6IIB-through entity w1ll be respoDll1ble for
negotiattng and/or monitoring the lIubrecipi-
ant's indirect coats.
c. Eacb Ind1&Dtriba.l government dlllliring

reimbursement of 1nd1rect costs must lIubmlt
Its indirect cost proposa.!.to the Department
of the Interior (Its cognizant &gencyfor indi-
rect costs).
d. Indirect coat propoB&lsmust be devel-

oped (and, when required. submitted) within
six monthe after the cl08e of the govern-
menta.!.unit's fiBcal year, unl81111an exception
is approved by the cognizant agency Corind1-
rect coate. If the proposed central aerv1ce
coat a.llocation plan Cor the same period baa
not been approved by that time, the indlrect
cost propoaaJ. may be prepared lncluding an
amount for centra.!. serv1cea that is based on
the latest federally-approved centra.!. service
coat a.llocation plan. The cUfferencebetween
these oentra.!. service amounts and the
amounts nltlmately approved w1ll be com-
pensated for by an adjustment in a subse-
quent period.

2. Documentation 01 Proposal!

The following must be 1ncluded with each
indirect cost proposal:
a. The ratea proposed. inclu~ subB1d1a.ry

work weets and other relevant data. Q1'OBB

referenced and reconclled to the f1nancia.!.
data noted In subsection b. Allocated centra.!.
service coate will be aupported by the BUJIl-
mary table included in the approved oentra.!.
servtee cost a.llocation plan. Th1a summary
table is not reQuired to be submitted with
the indirect coat proposal if the centra.!.serv-
Ice cost a.llOcatiODplan for the same fisca.!.
year baa been approved by the cognizant
agency for Indirect costs and Is ava1lable to
the funding agency.
b. A COpyof the t1nancia.l data (f1nancla.!.

statements. comprehensive annuaJ. t1nanc1a.!.
report, executive budgete, accounting re-
porte, etc.) upon which the rate is baaed. Ad-
juetmente reaulting from the lUIe of
unaudited data will be recognized, where ap-
propriate. by the Federa.!. cogn1Zant agency
for lnd1rect costs in a subsequent proposa.!..
c. The approximate amount of direct base

coats incurred under Federa.!.awa.rds. Theae
costs should be broken out between sala.rles
and wages and other direct costs.

2 CFR Ch, II (1-1-15 Edition)

d. A ohart showing the organ1Zatlonal
atructure of the agency during the period for
which the proposal appUee, a.!.ongwith a
functionaJ. statement(s) noting the dutiea
and/or responsibilities of all un1ts that com-
prise the agency. (Once tb18 is Ilubmltted,
only rev1a1oneneed be submitted with subse-
quent propoea.lB.)

3. Required certification.

Each indireot cost rate proposa.!.must be
accompanied by a certification in the fol-
lowing form:

CERTIFICATE 01' INDIRECT COSTs

This is to certify that I have reviewed the
ind1rect coat rate proposa.!. submitted here-
w1th and to the beat of my knowledge and
belief:
(1) All costs included in thlB propoaaJ.[iden-

tify date] to establlBh bUl1ng or final indi-
rect coste ra.tsB for [Identify period covered
by rate] are allowable In accordance with the
reQ.uirements of the Federa.!. award(lI) to
whioh they apply and the provlB1oneof this
Part. Una.llowable coste have been adjosted
for in a.llocat1ng coste &8 indicated 1n the In-
d1rect cost proposal
(3) All colltll mel uded in this propoea.l are

properly allocable to Federal &wa.rdson the
basis of a benencW or c&usa.!.relatloDllhip
between the expenses incurred and the agree-
manY to which they are a.llocated in accord-
ance w1th appl1cable requirements. Further,
the Beme costs that have been treated as iII-
direct coste have not been claimed &8 direct
costs. 81m1lar types of costs have been ac-
counted for CODlllBtentlyand the Federal
Government will be notified of any account-
ing cba.ngea that would affect the predeter-
mined rate.
I declare that the foregoing is true and cor-
rect.

Governmenta.!.Unit:
S1gn&tnre:
Name of Offlc1a.!.:
Title:
Date of Execution: -_. -~~----

E. N&GOTlATlON AND Al'PROVAL OF RATES.

1. Indirect cost rates wID be reviewed. ne-
gotiated. and approved by the cognizant
agency on a. timely basIB. Once a rate baa
been agreed upon, 1t will be aooepted and
used by a.!.lFedera.!. agenciee unlB8Bprohib-
Ited or 11m1tedby statute. Where a Federa.!.
awarding agency baa re&8ODto believe that
8pecla.!.operattng factors affecting Its Fed-
eral awards necessUate spec1a.lindirect cost
rates. the funding agency wID, prior to the
time the ratee are negotiated. notlfy the cog-
nizant &gencyfor lnd1rect costs.
2. The use of predeterm1ned rates, if al-

lowed. ia encouraged where the oognizant
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agency for indirect costs has rea80nable &&-
surance balled on pa.st experience and rell-
able projection of the non-Federal entity's
coete, that the rate i&not likely to e][ceed a
rete balled on actual coets. Long-term agree-
mente utll1s1DgpredetermlDed ratell extend-
Ing over two or more yea.rs are encoura.ged.
where appropriate.
3. The results of each negotiation must be

formalized lD a Written agreement between
the cogniza.nt agency Cor Indirect costs and
the governmental unit. ThiB agreement will
be subject to re-opening if the agreement ie
subsequently found to violate a stetute, or
the lDform&tion upon which the p1&Ilwas ne-
gotia ted ie 1&tar found to be ma.terially tn-
complete or inaccurate. The agreed upon
rates must be made Avallable to all Federal
agenCle8 for their use.
4. Refunds must be ma.de if propoeals are

later found to have Included coata that (a)
are unallowable (I) as specified by law or reg-
ulation. (11) as Identified in IllOO.420 Conslder-
atlonE for selected Items of cost. of this Part,
or (111) by the tarma and conditiOns of Fed-
eral awards, or (b) are unallowable because
they are clearly not allocable to Federal
awards. These adjustments or refunds will be
made rega.rdless of the type of ra.te nego-
tia.ted (predetermined, flna.l, fl.xed, or provi-
sional).

F. 0T1lER POLICIES

I.FringeB~fitRares

If overall Cringe benefit rates are not ap-
proved for the governmental unit as part or
the central service cost allocation plan,
these rates 11'111 be reviewed. negotiAted and
approved for individual recipient agencies
during the Indirect coat negotiation process.
In theee cases, a proposell fringe benefit rate
computatron Mould aocompa.ny tbe Indirect
cost proposal. If friDge benetl.t rates are not
used at the recipient agency level (I.e.• the
agency specifically IlIent1fies fringe benefit
costs to Individual employees). the govern-
mental unit Ilhould 80 advise the cogntza.nt
agency for Indirect costs.

2. Billed Servlces Prot-ided bll the Re~pient
Agency

In some cases, governmental departments
or ~encleB (oomponents of the govern-
mental unit) provide and bill for servtcee
simUar to those covered by central service
cost a.llocation plans (e.g.. computer cen-
tere). Where this OCCW'6. the governrnenW
departments or agencies (components of the
governmental unit)shoulll be golded by the
requirements in AppendiX V relating to the
development of billing rates and documenta-
tion reQ.uirements••. nd sbould advise the
cognlza.nt agency for indirect costs of any
billed services. Reviews of these types of
services (including reviews of costinglbllllng
methodology, profits or losses. etc.) will be

Pt. 200. App, VIII

made on a case-by-oase basis &8Wa.rraDtedby
the circumstances involved.

3. Indirect Cost AllocaUom Not Using RaUs

In certa.1n situations. governmental de-
partments or agenclea (components of the
governmental unit). because of the nature of
their Federal awarde. may be required to de-
velop a coat allocation plan that distributes
Indirect (and, In some ca.ees, direct) costs to
the speclf'1cfunding sources. In these casBlI.a
narra.tive cost allocation methodology
&bowd be developed. documented. mam-
ta.1Ded for audit, or submitted. as appro-
priate. to the oogn1za.nt agency for Indirect
costs (or review. nBgot1&tion,and approval.

~. Appeals

If a dispute a.rISBIl in a negotiation of an 1ll-
direct cost rate (or other rate) between the
cognizant agency for 1ndlrect costs and the
governmental unit, the dispute must be re-
solved In accordance with tbe appeals proce-
dures of the cognizant agency for Indirect
costs.

5. CoUection oj Unallowable Cosu and
ErT01le01U l'avmenu

Costs spec1flcal1y Identified as \lIl&l1owable
and charged to Federal awards either di-
rectly or indirectly will be refunded (includ-
Ing Interest cha.rgeable in accordance with
appllcable Federal cognizant agency (or indi-
rect costs regul •.tlons).

6. OMB Asristance

To the extent that problems are encoun-
tered among the Federa.l agencies or govern-
mental units In connection with the negotia-
tion and approval procees. om will lend as-
sistance, as rBQ.u1red.to NSolve sucb prob-
lelm In a timely manner.
('78 FR 78608. Dec. 36.2013. as amended at 7B
FR 75889. Dec. 19, 2014J

APPENDIX VIll TO PART 200-NONPROFIT
ORGANIZATIONS EXEMPTED FROM
SUBPART E-COST PRINCIPLES OF
PART 200

1. Allvance Technology Institute (ATI).
Charleston, South Carolina

2. Aerospace Corporation, El Segundo, Cali-
forniA

3. Amerlca.n Institutes of Researcb (AIR).
Washington. DC

4. Argonne National Laboratory, Chica.go. D-
nnors

f>. Atomic Casualty Commission, Wasb-
ington, DC

6. Battelle Memorial Inata tu te,
Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
NewYork
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8. Charles Stark Draper Laboratory, Incor-
porated, Cambrtdge. Ma.sIla.chueette

9. CNA Corporation (CNAC),Ale:u.ndria, Vir-
g1n1&

10. Environmental Institute of Michigan,
Ann Arbor. Michigan

11. Georgia Institute of Technology/Georgia
Tech Applied Reeearoh Corporatlon!Geor-
g1a Tech Reee&l'Ch Institute, Atlanta,
Georgia

12. Hanford Environmelltal Health Founda-
tion. Richland, Wuhlngton

13. IIT Resea.rch InatItute. Chicago, Il11nois
14. Institute of Gu Technology, Chloago. D-
l1nois

15. lll8tltute for Defense AD&lyais, Alexan·
drfa, Virginia

16. LMI. McLean, Virginia.
17. Mitre Corpora.tlon. Bedford, Ma.s8a.chu-
setts

18. Noblle, Inc .. FaJl8 Church. Virginia
19. National Ra.diologtcal Astronomy Observ-
a.tory. Green Ba.llk.W88tVirginiA

20. National Renewable Energy La.boratory,
Gelden. Colorado

21. Oak Ridge Assoclated Universities. Oa.k
Ridge. Tennessee

22. Rand Corporation. Santa MoDica. Ca.I1-
fomia.

23. Re8ea.rch Triangle lll8titute, Reeearch
Triangle Park. North Carolina

24. Riverside Re8ea.rch Institute. New York,
New York

25. South Carolina Research Authortty
(SeRA), Charleston. South Carolina

26. Southern Research Institute. Bir-
miDgha.m.Al&ba.ma.

27. Southwest ReBea.rchInstitute, 8a.n Anto-
nio, Texas

28. SRl International. Menlo Park. California.
29. Syracuse Research Corporation, Syra-
cuse, New York

2 CFRCh. II (1-1-15 Edition)

30. UDiver&1tIesResearch Association. Incor-
porated (National Accelera.tion La.b), Ar-
gOllJle.DlinoiB

31. Urban Institute, WaBhlDgtonDC
32. Non-profit inBurance companies, Buch ae
Blue CrOBBand Blue Shield OrgaDlzatlons

33. Other non-protlt orp.DizatiOD&as neso-
tia.ted with Federal awarding agencies

APPENDIX IX TOPART 200-H05P1TAL
COST PRINCIPLES

Baeed on initial feedback, OM])propo&ee to
est&bli8h a reView procees to consider eDst-
inll' boepltal cost determine how beet to up-
date and align them with this Part. Until
such time as revleed guidance 18 proposed
and Implemented ror hospitals, the existing
prlnclples located at 45 CFR Part 75 Appen-
dix E. entitled "Principles for Determining
Cost Applicable to Research a.nd Develop-
ment Under Gra.nts and Contracts with Hos-
pitals. II remain in effect.

[78 FR 786llll. Dec. 26, 2013, as a.mended at 79
FR 75889. Dec. 19, llO14]

APPENDIX X TO PART 200-DATA
COLLlWl'ION FORM (FORM SF-SAC)

The Data Collection Form SF-SAC Ie
ava1lable on tbe FAC Web &ite.

ApPENDIXXI TOPART 2OO--COMPLIANCE
SUPPLEMENT

The complia.nce supplement 15 available on
the OMBWeb Bite: (e.g. for 2018 here http://
www.whitelunue.govlumblciTculars/)

PARTS 201-299 [RESERVED]
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Ciinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement") is made and
as of JV\\ 12> 20ikL- by and between

~.ul:tla.\~~~~}W'..Lll..tLIil:...---.:lA>~\~I:t¥.t:.e~s~ __ ~, a CAllh ((\ ItA i'\O)'l ~GJ.ffi---
co oration J*iRAeFsf:;Jip, dea] , whose business address is
100 w· P,rndwa~ 9U,k,5'OIO i 1.1)~~Cb I Ca\lftOllti q~~=.;O~k=-- _

(hereinafter referrelj to as "Business'Associate"), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as "City" or "Covered Entity").

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 ("HIPAA"), the
Health Information Technology for Economic and Clinical Health Act, Public Law 111·
005 (the "HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the "HIPAA Regulations'1 and other
applicable laws.

NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.

ATIACHMENT .!2 .
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Business Associate Agreement
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2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident. involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual{s), including
identification of each individual whose unsecured

ATTACHMENT ..••••~ ••.•...••
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

f. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Protected Health Information. Business Associate

ATTACHMENT J~.._ .
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Business Associate Agreement
Page 4

agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

i. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

j. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the

ATTACHMENT ~ .....
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(8).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes.
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any Iimitation{s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

f;.
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

ATI ACHMENT ...•.•.~ •.. - .•-
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation ofHIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

10. LAW. This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11. ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

13. AM'BIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

17, CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

"" ~\1\ 1-- 3 ,20jp

MtW=o.\ H-!t\\kh kmt(1 C~ c~ ~s !tvjd.t~
(Name of Business Associate)

a ~o.\\~('(\'t\ V\Ov\~(O~-t

::rU~i~dell

Title: c." t D

8y _______ ,20_

Title: _

) I-g , rtf ,20-1b

CITY OF LONG BEACH, a municipal
corporation

:~ ~ / / ~ EXECUTEDPURSUANT
By ~~ •. ) TO SECTION 301 OF

City Manager or designeUiE CITY CHARTER.

"City"
Asststant City Manager

n /fA The foregoingAgreementis herebyapprovedas to form this~y of

~'20J6
CHARLES PARKIN, City Attorney

BY~ _
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2525 GRAND AVENUE • LONG BEACH. CALIFORNIA 9.0815 • (562) 570~OOO • FAX (562) 57~049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later detennined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

2. The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

3. The terms "covered transaction," "debarred," "suspended,' "ineligible," "lower tier
covered transaction," "participant," "person," ·primary covered transaction,"
"principal," "proposal,' and "voluntarily excluded," as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

4, The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.

6. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7, Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: L'~~I\WI\\)tlt\5\):O Contract Agency: Ut\lh(l *61#1 At\!(fI(')' 0(-Lo. hv)tw.
0f\\J \«=> "f> \ \..-bN I L6"0

Date
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (552) 1570-4000 • FAX: (562) 570-40'19

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2,160 and that all persons
acting on behalf of the Contractor will comply with the County Code,

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1, No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said
documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying" in accordance with its instructions.
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by SeCtion 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.
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