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RESOLUTION NO. C- 

A RESOLUTION OF THE CITY COUNCIL OF THE 

CITY OF LONG BEACH AFFIRMING THE 

DETERMINATION BY THE BOARD OF HARBOR 

COMMISSIONERS THAT THE APPROVALS OF THE 

OPERATING AGREEMENT WITH METROPOLITAN 

STEVEDORE COMPANY AND THE LEASE WITH OXBOW 

ENERGY SOLUTIONS LLC ARE EXEMPT FROM THE 

CALIFORNIA ENVIRONMENTAL QUALITY ACT AND 

FURTHER DO NOT TRIGGER THE NEED FOR 

ADDITIONAL ENVIRONMENTAL REVIEW PURSUANT TO 

PUBLIC RESOURCES CODE SECTION 21166 AND 

MAKING FINDINGS RELATING THERETO  

  WHEREAS, the Pier G dry bulk terminal (Terminal) within the Port of Long 

Beach has been in operation for the export of dry bulk commodities since the early 

1960’s, and Metropolitan Stevedore Company (Metro) has provided the terminal 

operating services at the Terminal since approximately 1962; and  

WHEREAS,  a large portion of the Terminal improvements and 

infrastructure were installed prior to the 1970 enactment of the California Environmental 

Quality Act (CEQA); and 

WHEREAS, certain improvements were made to the Terminal following the 

enactment of CEQA, and those improvements were reviewed in accordance with CEQA, 

including the Pier G Bulk Facility Modification Project approved following the adoption of 

a Negative Declaration in 1982, which project increased the annual throughput capacity 

of the Terminal to 5 million metric tons of coal, 3.7 million metric tons of petroleum coke, 

and 370,000 metric tons of white bulk commodities; and  
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WHEREAS, Metro currently provides terminal operating services at the 

Terminal pursuant to a Preferential Assignment Agreement that originally became 

effective April 1, 1981 and which has been updated and amended from time to time; and  

WHEREAS,  in 1992 the City of Long Beach, acting by and through its 

Board of Harbor Commissioners (Board), adopted a Negative Declaration in accordance 

with CEQA for the construction and operation of a coal shed (Coal Shed) at the  

Terminal; and  

WHEREAS, in anticipation of the construction of the Coal Shed and its 

proposed lease to Metro, the Board in 1992 entered into an Amended and Restated 

Preferential Assignment Agreement with Metro (Amended PAA) which included 

Guaranteed Minimum Tonnage (GMT) payment requirements that were increased by 

12,380,000 metric tons for a five year period (or 2,476,000 metric tons annually) after the 

Coal Shed was completed; and  

WHEREAS, the Harbor Department of the City of Long Beach has invested 

over $35 million in the initial construction of the Coal Shed and subsequent 

improvements thereto; and 

WHEREAS, Oxbow Carbon & Minerals, LLC currently operates the Coal 

Shed pursuant to a subassignment with Metro that was approved most recently by the 

Board in 2010; and 

WHEREAS, Oxbow Carbon & Minerals, LLC, and its affiliates, including 

without limitation Oxbow Energy Solutions LLC, are referred to hereinafter collectively as 

“Oxbow”; and  

WHEREAS, Oxbow is currently the only dry bulk commodities exporter 

utilizing the Coal Shed, through which it exports primarily coal, along with a smaller 

amount of petroleum coke; and 

WHEREAS, Oxbow’s annual combined throughput for the Coal Shed, 

stated in metric tons, was 1,630,196 in 2012 and 1,569,644 in 2013; and  

WHEREAS, based upon the first six months of 2014, the combined 
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throughput for the Coal Shed for 2014 will be approximately 1,724,016 metric tons; and  

  WHEREAS, during the last four years of Oxbow’s operation of the Coal 

Shed, the annual throughput of petroleum coke has been less than 100,000 metric tons; 

and 

  WHEREAS, the existing permits and agreements relating to the Terminal, 

including the Coal Shed, contain no cap or upper limit on the amount of coal that can be 

exported through the Terminal; and  

  WHEREAS, the annual coal throughput of the Coal Shed has varied over 

the years, but has been as high as approximately 2.35 million metric tons; and  

  WHEREAS, staff of the Harbor Department evaluated the current 

arrangements with Metro and Oxbow and determined that the existing agreements 

should be modified to increase the revenue to the Harbor Department and to require 

Metro to complete certain maintenance, repairs and replacements at the Terminal; and  

WHEREAS, staff of the Harbor Department presented to the Board for 

consideration a new Operating Agreement with Metro and a new Lease with Oxbow that 

would extend the term of the existing occupancies, modify the rent and other financial 

terms of the agreements to increase the income to the Harbor Department, create a 

direct leasing relationship between the Harbor Department and Oxbow for the Coal Shed, 

and require Metro to complete certain specified maintenance, repairs and replacements 

at the Terminal; and  

WHEREAS, the new agreements do not require changes in the operation  

of the Terminal or the Coal Shed and do not affect the capacity of the Terminal or the 

Coal Shed; and  

WHEREAS, the Harbor Department Director of Environmental Planning 

determined that the Board’s approvals of the Operating Agreement and the Lease were 

categorically exempt pursuant to Sections 15301 and 15302 of the CEQA Guidelines 

adopted by the Secretary of the California Natural Resources Agency and found at Title 

14 of the California Code of Regulation Section 15000 and following, and that with 
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respect to the Lease there is no significant new information that would require additional 

environmental review pursuant to Public Resources Code Section 21166 and CEQA 

Guidelines Section 15162; and  

WHEREAS, on May 27, 2014, the Board approved the first reading of 

Ordinance HD-2188 which approved the Operating Agreement with Metro and the first 

reading of Ordinance HD-2187 which approved the Lease with Oxbow and found the 

approvals of the agreements to be categorically exempt from CEQA and that the 

approval of the Lease did not trigger the need for additional environmental review under 

Public Resources Code Section 21166 and CEQA Guidelines Section 15162; and  

WHEREAS, on June 9, 2014, the Board approved the second reading of 

Ordinance HD-2188 which approved the Operating Agreement with Metro and the 

second reading of Ordinance HD-2187 which approved the Lease with Oxbow and made 

the same CEQA determinations and findings; and  

WHEREAS, on June 23, 2014, Earthjustice on behalf of Communities for a 

Better Environment, the Natural Resources Defense Council and the Sierra Club 

(Appellants) appealed the Board’s CEQA determinations for the Operating Agreement 

and Lease to the City Council pursuant to Long Beach Municipal Code Section 

21.21.507; and  

WHEREAS, on July 28, 2014,  Appellants received notice that the appeal 

would come before the Long Beach City Council on August 19, 2014; and 

WHEREAS, the appeal was placed upon the agenda of the City Council, 

and Appellants and other interested parties had notice and an opportunity to be heard in 

a public hearing held on August 19, 2014; and  

WHEREAS, the City Council has carefully considered the documentation 

and testimony submitted in favor of and in opposition to the appeal. 

NOW THEREFORE, the City Council of the City of Long Beach resolves as 

follows:  

Section 1. The City Council hereby finds and determines that the 
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approvals of the Operating Agreement and the Lease are categorically exempt from the 

provisions of CEQA in accordance with CEQA Guidelines Sections 15301 and 15302 for 

the reasons stated in the staff report to the City Council, the documents attached to the 

staff report, the Additional Reference Documents provided by compact disc, and the 

presentation by City staff during the hearing. The actions by the Board relating to the 

Operating Agreement and the Lease fit within CEQA Guidelines Sections 15301 and 

15302, and Appellants’ arguments to the contrary are without merit.  In addition, none of 

the exceptions contained in CEQA Guidelines Section 15300.2 apply.  Specifically, there 

is not a reasonable possibility of a significant effect on the environment due to unusual 

circumstances, nor will approval of the new Operating Agreement or the Lease result in 

any significant cumulative impacts.  The Council finds this to be the case regardless of 

whether the “fair argument” or substantial evidence” standard applies.  Appellants have 

not met their burden under either standard. 

Sec. 2. The City Council further finds and determines that even if the 

Lease was not exempt from CEQA, the requirement for environmental review under 

Public Resources Section 21166 and CEQA Guidelines Section 15162 would not be 

triggered for the following reasons:  

(a)  There are no changes proposed to the Pier G Coal Shed or its 

operations which would result in any new or substantively more severe impacts 

compared to the Coal Shed as described in the 1992 Negative Declaration.  The only 

changes proposed to the Terminal are minor maintenance, repairs and replacements to 

existing facilities.  In addition, the “Environmental Covenants” that are attached as Exhibit 

B and made part of the Lease are all designed to improve the environmental impacts of 

the existing operation.  While the Lease does contain a finance term relating to a GMT, 

the GMT is an economic term that guarantees the Port certain minimum wharfage and 

shiploading fees as part of the minimum annual compensation for the Coal Shed.  During 

the first five years of the Lease, the GMT is based on an estimated throughput of 1.7 

million metric tons of coal.  This volume is consistent with recent throughput figures and 
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is substantially less than both the GMT originally imposed in connection with the Coal 

Shed and the highest annual throughput for the Coal Shed.  A GMT provision is very 

commonly used in agreements with port tenants and throughout the industry generally.  It 

is not a penalty clause and does not mandate or cause any level of throughput.  It is only 

an economic term of the agreement.  The referenced GMT is within the capacity of the 

existing facility and attaining that throughput requires no physical modification of the 

facility.  Therefore, that level of throughput remains within the scope of the 1992 Negative 

Declaration. 

(b) The circumstances under which the Coal Shed will continue to operate 

have not changed substantially compared to the circumstances that existed in 1992 such 

that any new or substantially more severe environmental impacts would result from the 

Lease.  As a result of the Port’s Clean Air Action Plan, emissions from activities at the 

Port have decreased substantially.  Since 2005, there has been an 81% drop in 

particulate matter, a 54% drop in NOX emissions, an 88% drop in SOX emissions and a 

24% drop in greenhouse gas (GHG) emissions.  See Air Emissions Inventory – 2012 

(Starcrest Consulting Group, LLC, July 2013), posted at 

www.polb.com/environment/airquality/emissions inventory documents. 

(c) There is no “new information” that would trigger the “new information” 

prong of Section 21166.  Such “new information” must be “of substantial importance, 

which was not known and could not have been known with the exercise of reasonable 

diligence at the time the previous . . . negative declaration was adopted. . . .”  (CEQA 

Guideline 15162(a)(3).)  The City Council finds that no such new information has been 

presented.  As referenced in the Harbor Department’s detailed response to the appeal, 

there is substantial evidence that the information that Appellants allege is new, in fact, is 

not new and was reasonably available at the time the 1992 Negative Declaration was 

adopted.   

Sec. 3. Based on the above findings and determinations, the City 

Council affirms the determinations of the Board that (1) the approvals of the Operating 

http://www.polb.com/environment/air
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Agreement and the Lease are categorically exempt from CEQA and do not require 

additional environmental review, and (2) the approval of the Lease does not result in the 

need for any subsequent environmental review pursuant to Public Resources Code 

Section 21166 or CEQA Guidelines Section 15162.  

Sec. 4. The City Council further finds and determines that the ongoing 

use of the existing structures and facilities at the Terminal is also exempt from CEQA 

pursuant to CEQA Guideline 15261(a) since a large portion of the Terminal was 

developed prior to the enactment of CEQA.  In addition, the City Council finds and 

determines that the improvements to the Terminal that have been made since then have 

been assessed pursuant to CEQA, and those assessments, which were not challenged in 

court and are final and conclusive, determined that the improvements did not create any 

new significant environmental impacts. 

Sec. 5. The City Council further finds and determines that the appeal 

of the Board’s CEQA determinations is without merit and is hereby rejected.  All grounds 

raised in the appeal were adequately addressed in the documents provided to the City 

Council and in testimony during the public hearing in this matter.   

Sec. 6. The Harbor Department Director of Environmental Planning, 

whose office is located at 4801 Airport Plaza Drive, Long Beach, California 90815, is 

hereby designated as the custodian of the documents and other materials which 

constitute the record of proceedings upon which the City Council’s decision is based, 

which documents and materials shall be available for public inspection and copying in 

accordance with the provisions of the California Public Records Act (Cal. Government 

Code Sec. 6250 et seq.). 

Sec. 7. The Harbor Department Director of Environmental Planning 

shall file a notice of exemption as to both the Operating Agreement and the Lease with 

the County Clerk of the County of Los Angeles and with the State Office of Planning and 

Research, and with regard to the Lease, shall further file a notice of determination 

relating to the findings under Public Resources Code Section 21166 and CEQA 
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Guidelines Section 15162.  These notices shall lift the stay imposed on the prior notices 

issued for the Operating Agreement and the Lease by reason of the filing of the appeal in 

accordance with Long Beach Municipal Code Section 21.21.507.F. 

Sec.8. This resolution shall take effect immediately upon its adoption by the 

City Council, and the City Clerk shall certify to the vote adopting this resolution.   

I hereby certify that the foregoing Resolution was adopted by the City 

Council of the city of Long Beach at its meeting of August 19, 2014 by the following vote: 

 

Ayes:  Councilmembers:         

        

        

        

Noes:  Councilmembers:         

        

Absent: Councilmembers:         

        

 

 
        

City Clerk 
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LEASE 

OXBOW ENERGY SOLUTIONS LLC 
1601 FORUM PLACE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401 
TELEPHONE NO. (561) 907-5400 

FAX NO. (561) 640-8747 

 

THIS LEASE is made and entered into as of _______________, 2014, by 

and between the CITY OF LONG BEACH, a municipal corporation, acting by and through 

its Board of Harbor Commissioners (“City”), pursuant to Ordinance No. HD-[________], 

adopted by the Board at its meeting of _______________, 2014, and OXBOW ENERGY 

SOLUTIONS LLC, a Delaware limited liability company (“Lessee”). 

1. This Lease is made with reference to the following facts and 

objectives: 

1.1 City desires to lease to Lessee, and Lessee desires to lease 

from City, certain land and existing improvements located on Pier G in the Harbor 

District of the City of Long Beach for use as a coal storage facility. 

1.2 As a result of negotiations, Lessee has agreed to lease the 

premises described in paragraph 2 from City upon the terms, covenants and 

conditions set forth in this Lease. 

2. City leases to Lessee and Lessee accepts a lease of certain 

improved real property commonly known as 994 Pier F Avenue, Long Beach, California, 

90802, consisting of approximately 5.931 acres of land and the coal shed and the 

associated conveyor and equipment situated thereon, as shown on the drawing attached 

hereto as Exhibit A and by this reference made a part hereof.  The areas leased and the 

improvements thereon are collectively referred to in this Lease as the “Premises.”  In 

addition to the foregoing, for the first five years of the Lease, City hereby grants to 

Lessee the preferential right to use the rotary tipper/dump and truck dump No. 1 servicing 

the Premises.  However, Lessee shall cooperate with the operator of the shiploader 
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facilities to facilitate such operator’s secondary right to use such rotary tipper/dump and 

truck dump No. 1. 

2.1 There are excepted and reserved from the Premises all 

minerals and mineral rights of every kind and character now known to exist or 

hereafter discovered, including, without limitation, oil, gas and water rights, 

together with the full, exclusive and perpetual rights to explore for, remove and 

dispose of said minerals from the Premises without, however, the right of surface 

entry upon the Premises for such purposes. 

2.2 This Lease, and all rights granted to Lessee hereunder, are 

subject to restrictions, reservations, conditions and encumbrances of record, 

including, without limitation, the trusts and limitations set forth in Chapter 676, 

Statutes of 1911; Chapter 102, Statutes of 1925; Chapter 158, Statutes of 1935; 

Chapter 29, Statutes of 1956, First Extraordinary Session; Chapter 138, Statutes 

of 1964, First Extraordinary Session; and the Federal navigational servitude. 

2.3 The Premises shall be subject to rights of way for such 

sewers, storm drains, pipelines, conduits and for such telephone, light, heat, 

power or water lines as may from time to time be determined by the Board of 

Harbor Commissioners, provided such rights of way shall not unreasonably 

interfere with Lessee’s use and operation of the Premises. 

3. The term of this Lease shall be for a period of fifteen (15) years 

commencing upon the date this Lease is executed by the Executive Director 

(“Commencement Date”).  For purposes of renegotiation of compensation and insurance, 

the term shall be divided into five-year segments. 

4. Lessee is authorized to use the Premises for the operation of a 

handling and storage facility for coal. The City further agrees that the Premises may also 

be used for the operation of a handling and storage facility for petroleum coke but only to 

the extent that the throughput for petroleum coke through the Premises shall be limited to 

100,000 tons per year.   For the first five years of the Lease, the Premises shall not be 
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used for any other purposes and the limitation on petroleum coke throughput shall not be 

modified.  For years six through fifteen of this Lease, the Premises shall not be used for 

any other purposes without the prior consent of the Executive Director of the Long Beach 

Harbor Department (“Executive Director”), who in his sole and absolute discretion, may 

approve in writing a greater amount per year of petroleum coke or any other commodity.  

Further, Lessee acknowledges that certain parts of the operation of the facilities on the 

Premises such as the receiving of cargo from rail or truck, monitoring of cargo level and 

conditions, and the reclaiming of cargo were controlled and performed within the motor 

control center and administrative building center under the control of Metropolitan 

Stevedore Company, the operator of the shiploader facilities.  The operator of the 

shiploader facilities, whether that be Metropolitan Stevedore Company or some other 

entity that operates the shiploader facilities, shall continue to include such operations, 

controls, and monitoring systems for the Premises, as part of its Operating Agreement.  

The Premises shall not be used for any purpose which shall interfere with commerce, 

navigation or fisheries or be inconsistent with the trusts and limitations upon which the 

Premises are now or may hereafter be held by the City of Long Beach. 

4.1 Lessee shall not do, bring or keep anything in or about the 

Premises that will cause a cancellation of any insurance covering the Premises or 

increase the rate of any such insurance paid by any parties other than Lessee. 

4.2 Lessee shall not use the Premises in any manner that is 

unlawful, damages the Premises (other than damage resulting from reasonable 

wear and tear or from the elements) or that will constitute waste or a nuisance. 

4.3 The limitation on use set forth in subparagraphs 4.1 and 4.2 

shall not prevent Lessee from bringing, keeping or using, on or about the Premises 

such materials, supplies, equipment and machinery as are necessary or 

customary in the operation of the permitted uses; provided however Lessee, in 

handling hazardous substances or wastes, shall fully comply with all laws, rules, 

regulations and orders of governmental agencies having jurisdiction. 



 

 4 
L:\Apps\CtyLaw32\WPDocs\D003\P022\00457108.DOC A13-02411 
LEASE:  PIER G COAL BARN OXBOW [CMG/a] 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

O
FF

IC
E

 O
F 

TH
E

 C
IT

Y
 A

TT
O

R
N

EY
 

C
H

AR
LE

S
 P

A
R

K
IN

, C
ity

 A
tto

rn
ey

 
33

3 
W

es
t O

ce
an

 B
ou

le
va

rd
, 1

1t
h 

Fl
oo

r 
Lo

n g
 B

ea
ch

,  
C

A
 9

08
02

-4
66

4 

4.4 In its use and occupancy of the Premises, Lessee shall 

comply with all applicable environmental laws promulgated by federal, state or 

local laws, rules, regulations or orders, including but not limited to any laws 

regulating the use, storage, generation or disposal of hazardous materials, 

substances or wastes (“Environmental Standards”).  In addition, with respect to the 

Premises, Lessee agrees to comply with the emission reduction measures set 

forth in Exhibit B and incorporated herein by this reference (“Environmental 

Covenants”). 

4.4.1 In the event of any spill, discharge, release or 

threatened release of hazardous materials or  substances within, onto or 

from the Premises occurring on or after October 1, 2000, or any other 

incident of noncompliance with the Environmental Standards occurring on 

or after October 1, 2000, Lessee, at its cost, shall: (i) give the Executive 

Director and Port Security immediate notice of the incident in person, by 

telephone or by facsimile, followed by written notice in accordance with 

paragraph 26, providing as much detail as possible; (ii) as soon as possible, 

but no later than seventy-two (72) hours after discovery of an incident of 

noncompliance, submit a written report to City, identifying the source or 

cause of the noncompliance and the method or action required to correct 

the problem; (iii) cooperate with City or its designated agents or contractors 

with respect to the investigation of such problem; (iv) at its cost, promptly 

commence investigation, removal, remediation disposal and/or treatment of 

the problem and/or hazardous materials in accordance with a plan 

approved by City and all governmental agencies having jurisdiction and 

diligently prosecute the approved plan to completion; and (v) provide City 

with copies of all records, including hazardous waste manifests indicating 

that the generator is not the City of Long Beach or any subdivision thereof.  

The obligations set forth in subparagraphs (i) and (ii) above shall apply to 
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spills, discharges, releases or threatened releases:  (a) occurring on or after 

the Effective Date; or (b) discovered or known by Lessee on or after the 

Effective Date.  Further Lessee’s obligation to provide records pursuant to 

(v) above relating to spills, discharges, releases or threatened releases 

occurring prior to October 1, 2000, shall be limited to those records which 

are in Lessee’s possession or control, or otherwise reasonably available to 

Lessee.  The obligations set forth in subparagraphs (iv) and (v) above shall 

not apply to Lessee if Lessee establishes that such incident is caused 

solely by City or other third party not connected with Lessee’s business at 

the Premises.  As used herein, the term “hazardous materials” shall also 

include “hazardous wastes” and “extremely hazardous wastes” as those 

terms have been defined by the Administrator at the U.S. Environmental 

Protection Agency, the California Department of Toxic Substances Control, 

or any other person or agency having jurisdiction of the management of 

hazardous materials. 

4.4.2 Lessee shall be liable for all costs, expenses, losses, 

damages, actions, claims, cleanup costs, penalties, assessments or fines 

arising from Lessee’s failure to comply with the Environmental Standards 

(“Environmental Losses”) including a failure to comply with any reporting 

requirements.  Lessee shall not be liable for any losses that Lessee 

establishes is caused solely by City or other third party not connected with 

Lessee’s business at the Premises. 

4.4.3 City shall have the right to conduct, at its cost, periodic 

audits of Lessee’s compliance with the Environmental Standards, 

Environmental Covenants, and management of hazardous materials, 

substances and wastes at the Premises.  City shall provide Lessee with 

copies of any written reports or results of such audits promptly upon 

completion of such documents.  In the event City’s audit discloses any 
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noncompliance by Lessee, or any third party connected with Lessee’s 

business at the Premises, with the Environmental Standards or 

Environmental Covenants, Lessee shall reimburse the City for City’s cost in 

performing the audit. 

4.4.4 Lessee shall not conduct or permit any maintenance of 

mobile or portable equipment on the Premises except in full compliance 

with best management practices as defined in the Port of Long Beach 

Storm Water Pollution Prevention Program. 

4.5 As between City and Lessee, any property of any kind 

belonging to or in the care, custody or control of Lessee that may be upon the 

Premises during the term of this Lease shall be there at the sole risk of Lessee 

and Lessee hereby waives all claims against City with respect to such property, 

unless any loss or damage to such property is caused by the willful misconduct of 

City or its employees or agents. 

4.6 As a condition precedent to the effectiveness of this Lease, 

Lessee shall submit to the Executive Director for approval, a traffic management 

plan containing such elements and information as may reasonably be required by 

the Executive Director or his designee.  If it becomes necessary for City to control 

and direct truck traffic into or out of the Premises to preserve traffic safety and 

flow, Lessee shall reimburse City for all reasonable costs incurred in providing 

such services within thirty (30) days after receipt of City’s invoice therefor. 

5. Subject to the provisions of subparagraph 5.1 and paragraph 7, 

Lessee shall pay to City, as rental for the use of the Premises, without deduction, setoff, 

prior notice or demand: (i) monthly rent for land and improvements; plus (ii) one hundred 

percent (100%) of all charges set forth in City’s Port of Long Beach Tariff No. 4 (“Tariff”), 

as said tariff now exists or may in the future be renumbered, amended, modified and/or 

superseded from time to time, which are applicable to the storage and movement of bulk 

commodities through the Premises, subject to Lessee’s obligation with respect to the 
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Guaranteed Minimum Annual Throughput (as hereafter defined).  For the avoidance of 

doubt, Lessee shall pay to or cause to pay in addition to the charges on the commodity 

itself to City an equipment rental charge in the amount prescribed in item 515 (as such 

item may be renumbered, modified, amended, or superseded from time to time) of Tariff 

No. 4 for all merchandise handled by the shiploader facilities relating to arising out of the 

Premises during the preceding calendar month.  Subject to paragraph 5.1, for the first 

five-year segment of the term, the base monthly land rent shall be $484,458.  Further, 

Lessee guarantees, during the first five-year segment of the Lease, that it will ship from 

the Premises, the following quantities of coal per lease year (“Guaranteed Minimum 

Annual Throughput”): 

Year 1  1.7 million metric tons 

Year 2  1.7 million metric tons 

Year 3  1.7 million metric tons 

Year 4  1.7 million metric tons 

Year 5  1.7 million metric tons 

 

If Lessee has not, by the end of a given lease year, shipped quantities of coal from the 

Premises at least equal to the applicable Guaranteed Minimum Annual Throughput for 

the lease year, Lessee shall pay to City, within thirty (30) days after the end of said lease 

year, a sum calculated by multiplying the difference in quantity between the applicable 

Guaranteed Minimum Annual Throughput and the actual quantity shipped for that lease 

year times the then-current applicable wharfage and shiploader charges established in 

Tariff No. 4, which sum would have been paid to City had such quantity of coal been 

shipped from the Premises during said year (“GMAT Payment”).  For purposes of the 

Guaranteed Minimum Annual Throughput, only the tonnage of coal and any commodity 

approved by the Executive Director consistent with his discretion as delineated in 

paragraph 4 above shall be counted.  For the avoidance of doubt, the tonnage of 

petroleum coke shall not at any time during the term of this Lease count towards the 
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Guaranteed Minimum Annual Throughput.  For the further avoidance of doubt, the 

reference to “any other commodity” in the preceding sentence shall not alter, modify, or 

amend paragraph 4 above.  In the event the Commencement Date is a date other than 

the first day of a month, the rent shall be prorated on the basis of the actual number of 

days elapsed in such month, and the first rent payment shall be paid on or before the 

Commencement Date.  Any rent not paid when due shall bear interest as set forth in 

subparagraph 5.2.  Additionally, City acknowledges that Metropolitan Stevedore 

Company collects and pays to City some of the amounts described in this paragraph 5 

through the rates it charges Lessee.  Accordingly, City agrees to accept such amounts 

from Metropolitan Stevedore Company and to the extent paid by Metropolitan Stevedore 

Company, not to seek any such amounts from Lessee so that there is no “double 

payment.” 

5.1 The rent for land and improvements shall be adjusted for each 

year of the term.  An annual adjustment (“CPI Adjustment”) shall be made as of 

each anniversary of the Commencement Date (“Adjustment Date”).  In the event 

the Adjustment Date is a date other than the first day of a month, the Adjustment 

Date shall be deemed to be the first day of the following month.  CPI Adjustments 

shall be made by comparing the Consumer Price Index for All Urban Consumers 

(base year 1982-84=100) for Los Angeles-Riverside-Orange County, California, 

published by the United States Department of Labor, Bureau of Labor Statistics 

(“Index”), which is published for the month three months prior to the Adjustment 

Date (“Current Index”), with the Index published for the month three months prior 

to the Commencement Date (“Beginning Index”).  If the Current Index has 

increased over the Beginning Index, the monthly rental payments for the 

then-current lease year shall be set by multiplying the monthly rental set forth 

above by a fraction, the numerator of which is the Current Index and the 

denominator of which is the Beginning Index; provided, in no event shall the 

monthly rental adjusted to reflect such CPI Adjustment be less than the most 
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recent monthly rental in effect for the Lease.  If the Index is discontinued or revised 

during the term, such other government Index or computation shall be used in 

order to obtain substantially the same result as if the Index had not been 

discontinued or revised.  Nothing contained in this subparagraph 5.1 shall be 

deemed to modify or limit the provisions of paragraph 7 of this Lease. 

5.2 All delinquent installments of rental and other payments due 

the City shall bear interest at the rate then in effect in Tariff No. 4 for delinquent 

payments, and shall be subject to the penalty provisions of Tariff No. 4.  Rental 

payments are delinquent if remaining unpaid on the tenth calendar day of the 

month for which due.  Tariff charges are due as accrued and any deficiency in the 

Guaranteed Minimum Annual Throughput is due within thirty days after the 

conclusion of the lease year to which it is applicable.  With the exception of rental 

payments, all invoices issued by City are due and payable upon presentation, and 

any such invoice remaining unpaid the thirtieth day after the date of issue shall be 

considered delinquent. 

6. Lessee shall keep complete and accurate books, records and 

accounts relating to its operations on the Premises, including, without limitation, the 

volume of cargo handled.  City shall have the right and privilege, through its 

representatives at all reasonable times and on reasonable notice, to inspect such books, 

records and accounts in order to verify the accuracy of the sums due, owing and paid to 

City hereunder.  Lessee agrees that such books, records and accounts shall be made 

available to City at Lessee’s office in the City of Long Beach.  City shall protect, to the 

extent permitted by law, the confidentiality of any such books, records and/or accounts so 

inspected. 

6.1 Annual Report.  As soon as reasonably available, but no later 

than one hundred eighty (180) days after the close of each year during the term 

hereof, Lessee shall prepare and deliver or cause to be prepared and delivered to 

City a copy of Lessee’s current balance sheet and a report of the aggregate tons 
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of each type of cargo handled through the Premises and loaded onto vessels 

during the prior year, each certified by Lessee’s chief financial officer to be true 

and correct. 

6.2 Alameda Corridor Reports.  Lessee agrees to provide City, 

the Alameda Corridor Transportation Authority (“ACTA”), or their agents, any 

information reasonably required to compile accurate statistical information relating 

to the Alameda Corridor, and to enable ACTA to generate timely and accurate 

invoices for Alameda Corridor use fees and container charges payable by the 

railroads.  Lessee shall use its best efforts to provide such information in the 

format requested. 

6.3 Accident Reports.  Lessee shall report in writing to the 

Executive Director within fifteen (15) days from any accident or occurrence 

involving death of or serious injury to any person or persons or damage to property 

in excess of $50,000, occurring on the Premises or within the Harbor District if 

Lessee’s officers, agents or employees are involved in such an accident or 

occurrence. 

7. As required by the provisions of Long Beach City Charter 

Section 1207(d), the parties agree to renegotiate the compensation provisions set forth in 

paragraph 5 and the insurance coverages and limits set forth in paragraph 15 for each 

five-year segment of the term.  The parties shall commence negotiations at least one 

hundred eighty (180) days prior to the beginning of the second and third five-year 

segments.  The adjusted compensation (whether negotiated pursuant to 

subparagraph 7.1 or determined by arbitration pursuant to subparagraph 7.3) shall be 

effective as of the beginning of the applicable five-year segment of the term regardless of 

when determined.  If the adjusted compensation is not determined prior to the 

commencement of a five-year segment, Lessee shall continue to pay compensation in 

accordance with compensation provisions in force during the preceding five-year 

segment.  Upon determination of the adjusted compensation, Lessee shall promptly pay 
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any difference due City in the event of an increase or Lessee shall be entitled to a credit 

against compensation payable under this Lease in the event of a decrease. 

7.1 Adjustment Factors.  In any negotiation or arbitration to 

establish the compensation in subsequent five-year segments of the term, the 

parties or arbitrators shall take into consideration the character of the Premises, 

the rental rates of similar premises and facilities within the Long Beach Harbor 

District devoted to similar use, the return on investment to City, and any other facts 

and data necessary for the proper determination of such rent.  In no event shall 

the rent for land and improvements be less than the land rent for the fifth year of 

the preceding five-year segment as adjusted by paragraph 5.1 above for each 

lease year of the next segment. 

7.2 As a component of the renegotiated compensation, the 

Guaranteed Minimum Annual Throughput for the second and third segment of the 

term shall be established on an annual (not a five-year aggregate) basis.   

7.3 Compensation Arbitration.  If the parties cannot reach 

agreement with respect to the compensation for subsequent five-year segments of 

the term thirty (30) days prior to the beginning of the next segment, the matter may 

at the discretion of either party be submitted to binding arbitration.  Each party, at 

its cost, shall appoint a real estate appraiser licensed by the State of California 

with at least five (5) years’ full time commercial and/or industrial appraisal 

experience in the Long Beach and Los Angeles harbor areas.  If a party does not 

appoint an appraiser within twenty (20) business days after the other party has 

given notice of the name of its appraiser, the single appraiser appointed shall be 

the sole appraiser and shall determine the compensation within sixty (60) days 

after his or her appointment.  If two (2) appraisers are appointed, each within 

sixty (60) days after the selection of the second appraiser shall state his or her 

opinion as provided in subparagraph 7.3.1 as to the compensation payable by 

Lessee to the City. 
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7.3.1 Appraisal Reports.  On or before the expiration of the 

sixty (60) day period, the appraiser or appraisers shall prepare and furnish 

the party who appointed the appraiser with a report setting forth the 

compensation payable by Lessee with supporting data and his or her 

reasons supporting the conclusions.  The parties shall promptly exchange 

reports and shall have ten (10) business days after the exchange of the 

reports to further negotiate the compensation payable by Lessee. 

7.3.2 Third Appraiser.  If the parties cannot agree as to the 

compensation payable by Lessee, City and Lessee shall promptly notify 

their designated appraiser of that fact and the two appraisers shall promptly 

select a third appraiser meeting the qualifications stated in subparagraph 

7.3.  If they are unable to agree on the third appraiser, either of the parties, 

by giving ten (10) business days’ notice to the other party may apply to the 

Presiding Judge or Assistant Presiding Judge of the Superior Court of the 

County of Los Angeles, or the Presiding Judge of the South District of said 

Court, who shall select and appoint the third appraiser.  Each of the parties 

shall bear one-half of the cost of appointing the third appraiser and of 

paying the third appraiser’s fee.  The third appraiser shall (i) promptly meet 

and confer with the two appraisers appointed by the parties; (ii) review the 

reports of the two appraisers and the supporting data and reasons 

supporting the respective conclusions; (iii) determine the compensation 

payable by Lessee; and (iv) notify the parties of his or her determination 

within ten (10) business days after his or her appointment; provided 

however that said determination shall not result in Lessee paying 

compensation in an amount lower than nor higher than the determinations 

of the two appraisers appointed by the parties. 

7.4 Memorandum.  After the adjusted land rent and Guaranteed 

Minimum Annual Throughput have been determined (whether by negotiation or 
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arbitration), the parties shall promptly execute a memorandum setting forth the 

adjusted compensation.  If either party fails or refuses to execute the 

memorandum within ten (10) days after the compensation has been determined 

and the memorandum prepared, the other party shall execute the memorandum 

on behalf of the party refusing as that party’s special attorney-in-fact.  The 

memorandum shall be effective immediately and retroactive to the first day of the 

applicable five-year segment. 

7.5 Arbitration for Insurance Adjustments.  For adjustment of 

insurance coverages and limits submitted for determination by binding arbitration, 

the arbitration shall be conducted in accordance with the provisions of Title 9 

(Arbitration) of Part 3 of California Code of Civil Procedure except as otherwise 

provided in this subparagraph 7.4.  The party desiring arbitration shall select an 

arbitrator and give written notice to the other party, who shall select an arbitrator 

within ten (10) business days after receipt of such notice.  If the other party fails to 

name such second arbitrator within said ten (10) business days, the arbitrator 

named by the first party shall decide the matter.  The two (2) arbitrators chosen 

shall, within ten (10) business days after the appointment of the second, select a 

third.  If the two (2) cannot agree upon a third, the third arbitrator shall be 

appointed by the Presiding Judge or Assistant Presiding Judge of the Superior 

Court of the County of Los Angeles, California, or the Presiding Judge of the South 

District of said Court, upon application made therefor by either party, upon ten (10) 

business days’ written notice to the other which notice shall be given in 

accordance with the provisions of paragraph 28 of this Lease.  The parties shall 

each pay one-half of the costs of appointment of the third arbitrator and of his fees 

and expenses.  Upon their appointment, the three (3) arbitrators shall enter 

immediately upon the discharge of their duties.  In adjusting insurance 

requirements, the arbitrator or arbitrators shall consider the risks inherent in 

Lessee’s operations, the number and type of claims made during the preceding 
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five (5) year period, the disposition of such claims and such other data as may be 

deemed by the arbitrator or arbitrators to be relevant.  The arbitrators’ 

determination on the applicable insurance coverages and limits shall be made and 

the parties notified of that determination within thirty (30) days after the 

appointment of the last arbitrator.  After the parties are notified of the arbitrator’s 

determination, the parties shall promptly execute a memorandum setting forth the 

applicable insurance coverages and limits, which shall be effective immediately.  If 

either party fails or refuses to execute the memorandum within ten (10) days after 

the applicable insurance coverages and limits have been determined and the 

memorandum prepared, the other party shall execute the memorandum on behalf 

of the party refusing as that party’s special attorney-in-fact. 

7.6 Nothing contained in this paragraph 7 shall be deemed to 

modify or limit the provisions of subparagraph 5.1 of this Lease. 

7.7 Except as otherwise provided above with regard to 

compensation adjustments and insurance coverages and limits, there is no 

requirement under this Lease to submit other matters and disputes to arbitration. 

8. Lessee shall not construct or make any improvements or alterations 

to the Premises without City’s prior written consent, which shall not be unreasonably 

withheld, conditioned or delayed.  Any improvement or alteration shall be constructed, 

erected and installed at Lessee’s cost in accordance with plans and specifications 

approved in writing by the Executive Director or his designee and shall be subject to such 

conditions and limitations as may be set forth in a Harbor Development Permit issued by 

the Board of Harbor Commissioners in accordance with provisions of Section 1215 of the 

Long Beach City Charter.  For the avoidance of doubt, all improvements currently on the 

Premises belong to City. 

9. Lessee, at its cost, shall keep and maintain the Premises, including 

without limitation all buildings, structures, other improvements and surface paving, in 

good and substantial repair and condition and shall perform all necessary maintenance, 
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including preventative maintenance, and including but not limited to maintaining and 

repairing pavement, and cleaning and maintaining storm drains and catch basins, using 

materials and workmanship of similar quality to the original improvements.  In the event 

that Lessee disagrees with the operator of the shiploader facilities (including all or any 

portion of the associated conveyor referenced in paragraph 2 above) servicing the 

Premises as to whether the operator of the shiploader facilities or Lessee should 

maintain, repair or replace certain items, i.e., conveyors, that are located on the 

Premises, then, as between City and Lessee, Lessee shall be responsible to City for all 

necessary maintenance, repair and/or replacement of such items consistent with the 

previous sentence irrespective of whether City or Lessee may have rights against the 

operator of the shiploader facilities for maintenance, repair and/or replacements.  With 

respect to pavement, rutting of the asphalt layer(s) is highly dependent on the rate of 

loading.  Maintenance activities may include joint and crack sealing, slurry sealing, 

localized full depth repairs, and milling/overlays of raveled or rutted areas.  The frequency 

of pavement maintenance is a function of premises utilization. 

9.1 Should Lessee fail to make any repairs or perform required 

maintenance that Lessee is required to perform under this Lease within thirty (30) 

days after receipt of notice from City to do so, City may, but shall not be obligated 

to, make such repairs or perform such maintenance.  Lessee agrees to reimburse 

City for the cost thereof within thirty (30) days after receipt of City’s invoice 

therefor.  City’s cost shall include, but not be limited to, the cost of maintenance or 

repair or replacement of property neglected, damaged or destroyed, including 

direct and allocated costs for labor, materials, supervision, supplies, tools, taxes, 

transportation, administrative and general expense and other indirect or overhead 

expenses.  In the event Lessee shall commence to prosecute and diligently make 

such repairs or shall begin to perform the required maintenance within the 

thirty (30) day period, City shall refrain from making such repairs or performing 

required maintenance and from making demand for such payment until the work 
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has been completed by Lessee, and then only for such portion thereof as shall 

have been made or performed by City.  The making of any repair or the 

performance or maintenance by City, which repair or maintenance is the 

responsibility of Lessee, shall in no event be construed as a waiver of Lessee’s 

duty or obligation to make future repairs or perform required maintenance as 

provided in this Lease. 

9.2 Lessee, at its cost, shall provide proper covered containers for 

trash and keep the Premises free and clear of rubbish, debris and litter at all times.  

Lessee, at its cost, further agrees to keep and maintain all of the Premises in a 

safe, clean, wholesome and sanitary condition under all applicable federal, state, 

local and other laws, ordinances, rules, regulations and orders.  No offensive 

refuse, matter, nor any substance constituting any unnecessary, unreasonable or 

unlawful fire hazard, nor material detrimental to the public health shall be permitted 

to be or remain on the Premises and Lessee shall prevent such material or matter 

from being or accumulating upon the Premises. 

9.3 All fire protection sprinkler systems, standpipe systems, fire 

alarm systems, portable fire extinguishers and other fire-protective or extinguishing 

systems or appliances which may be installed on the Premises shall be 

maintained by Lessee, at its cost, in an operative condition at all times.  All repairs 

and servicing shall be made in accordance with the provisions of the Long Beach 

Municipal Code, Chapter 18.48 and all revisions thereto. 

9.4 Lessee shall provide personnel to accompany City’s 

representatives on periodic inspections of the Premises to determine Lessee’s 

compliance with the provisions of this Lease. 

10. At all times in its use and occupancy of the Premises and in the 

conduct of its operations thereon, Lessee, at its cost, shall comply with all applicable 

federal, state, regional and municipal laws, ordinances and regulations (including but not 

limited to the City Charter, the Long Beach Municipal Code and Tariff No. 4) and obtain 
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all requisite permits for the construction of improvements on the Premises and for the 

conduct of its operations thereon. 

10.1 Without limiting the foregoing, Lessee shall ensure that the 

Premises, and Lessee’s operations on the Premises, fully comply with Rule 1158 

of the South Coast Air Quality Management District, as such rule now exists or 

may in the future be amended, or any similar rule relating to control of petroleum 

coke dust emissions which may supersede said Rule 1158. 

10.2 Without limiting the foregoing, Lessee shall comply with 

applicable provisions of the Americans with Disabilities Act (42 USCS 

Sections 12101, et seq.) (“Act”) and regulations promulgated pursuant thereto in 

Lessee’s use of the Premises and operations conducted thereon.  Additionally, as 

between City and Lessee, Lessee shall be solely responsible for assuring that the 

Premises are in compliance with applicable provisions of said Act and related 

regulations and shall hold City harmless from and against any claims of failure of 

the Premises to comply during the term of this Lease with the Act and/or related 

regulations. 

10.3 Lessee shall participate in the Port of Long Beach Master 

Storm Water Program (“Program”).  As part of the Program, Lessee is responsible 

for preparing a facility specific storm water pollution prevention plan (“SWPPP”) 

and implementing best management practices (“BMP’s”) where appropriate. 

11. Lessee, at its cost, shall make arrangements for and pay for all utility 

installations and services furnished to or used by it, including without limitation gas, 

electricity, water, telephone service and trash collection and for all connection charges. 

12. Except where contested in good faith in a court of appropriate 

jurisdiction, Lessee shall pay, prior to delinquency, all lawful taxes, assessments and 

other governmental or district charges that may be levied upon its property and 

improvements of any kind located on the Premises and upon the interest granted under 

this Lease.  Lessee recognizes and understands that this Lease may create a 
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possessory interest subject to property taxation and that Lessee may be subject to the 

payment of property taxes and assessments levied on such interest.  Payment of any 

such possessory interest tax or assessment shall not reduce any compensation due City 

hereunder. 

13. Lessee shall pay all costs for construction done by it or caused by it 

to be done on the Premises.  Lessee shall keep the Premises free and clear of all 

mechanics’ liens resulting from construction done by or for Lessee.  Lessee shall have 

the right to contest the correctness or the validity of any such lien if, immediately on 

demand by City, Lessee procures and records a lien release bond issued by a 

corporation authorized to issue surety bonds in California in an amount equal to one and 

one-half times the amount of the claim of lien.  The bond shall meet the requirements of 

Civil Code Section 3143 and shall provide for the payment of any sum that the claimant 

may recover on the claim (together with costs of suit, if claimant recovers in the action). 

Lessee agrees that it will at all times save City free and harmless and indemnify City 

against all claims for labor or materials in connection with the construction, erection or 

installation of Lessee’s improvements made upon the Premises, or from additions or 

alterations made thereto, or the repair of the same, by or for Lessee, and the costs of 

defending against any such claim, including reasonable attorneys’ fees. 

14. INDEMNITY. 

(a) Lessee shall indemnify, protect and hold harmless City, the 

Board of Harbor Commissioners and their officials, employees and agents 

(“Indemnified Parties”), from and against any and all liability, claims, demands, 

damage, loss, obligations, causes of action, proceedings, awards, fines, 

judgments, penalties, costs and expenses, including attorneys’ fees, court costs, 

expert and witness fees, and other costs and fees of litigation, arising or alleged to 

have arisen, in whole or in part, out of or in connection with: 

(1) the use of the Premises or any equipment or materials 

located thereon, or from operations conducted thereon by Lessee, its 
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officers, agents, employees, contractors, subcontractors, or invitees, or by 

any person or persons acting on behalf of Lessee and with Lessee’s 

knowledge and consent, express or implied; 

(2) the condition or state of repair and maintenance of the 

Premises; 

(3) the construction, improvement or repair of the 

improvements and facilities on the Premises by Lessee, its officers, 

employees, contractors, subcontractors, agents or invitees, or by any 

person or persons acting on behalf of Lessee and with Lessee’s knowledge 

and consent, express or implied; 

(4) Lessee’s failure or refusal to comply with the 

Environmental Standards; or 

(5) Lessee’s failure or refusal to comply with the provisions 

of Section 6300 et seq. of the California Labor Code or any federal, state or 

local regulations or laws pertaining to the safety of equipment located upon 

the Premises, (collectively “Claims” or individually “Claim”). 

(b) In addition to Lessee’s duty to indemnify, Lessee shall have a 

separate and wholly independent duty to defend Indemnified Parties at Lessee’s 

expense by legal counsel approved by City (which approval shall not be 

unreasonably withheld, conditioned or delayed), from and against all Claims, and 

shall continue this defense until the Claims are resolved, whether by settlement, 

judgment or otherwise.  No finding or judgment of negligence, fault, breach, or the 

like on the part of Lessee shall be required for the duty to defend to arise.  City 

shall notify Lessee of any Claim, shall tender the defense of the Claim to Lessee, 

and shall assist Lessee, as may be reasonably requested, in the defense. 

(c) If a court of competent jurisdiction determines that a Claim 

was caused by the sole negligence or willful misconduct of Indemnified Parties, 

Lessee’s costs of defense and indemnity shall be (1) reimbursed in full if the court 
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determines sole negligence by the Indemnified Parties, or (2) reduced by the 

percentage of willful misconduct attributed by the court to the Indemnified Parties. 

(d) The provisions of this paragraph shall survive the expiration or 

termination of this Lease. 

15. As a condition precedent to the effectiveness of the Lease, Lessee 

shall procure and maintain in full force and effect during the term of the Lease, the 

policies of insurance set forth in Exhibit C attached hereto and incorporated herein by this 

reference. 

16. No signs or placards of any type or design, except safety or 

regulatory signs prescribed by law, shall be painted, inscribed or placed in or on the 

Premises without the prior written consent of the Executive Director, which consent shall 

not be unreasonably withheld.  Upon the expiration or termination of this Lease, Lessee, 

at its cost, shall remove promptly and to the satisfaction of the Executive Director any and 

all signs and placards placed by it upon the Premises. 

17. The occurrence of any of the following shall constitute a default: 

(i) Failure by Lessee to pay rent when due, if the failure 

continues for ten (10) days after notice has been given by City to Lessee. 

(ii) Failure by either party to perform any other provision of this 

Lease if the failure to perform is not cured within thirty (30) days after notice has 

been given by the other party; provided, if the default cannot reasonably be cured 

within thirty (30) days, the party obligated to perform shall not be in default if such 

party commences to cure the default within the thirty (30) day period and diligently 

and in good faith continues to cure the default. 

17.1 Notices given under this paragraph shall specify the alleged 

default and the applicable Lease provisions and shall demand that the defaulting 

party perform the provisions of this Lease or pay the rent that is in arrears, as the 

case may be, within the applicable period of time or, in the case of a default by 

Lessee, that Lessee quit the Premises.  No such notice shall be deemed a 
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forfeiture or a termination of this Lease unless City so elects in its notice to 

Lessee. 

17.2 Upon any such termination by City, all improvements of 

whatsoever character constructed, erected or installed upon the Premises by 

Lessee shall, at City’s option, and upon City’s declaring a forfeiture, immediately 

become the property of City as provided in Subsection 1207(i) of the City Charter. 

17.3 The remedies of each party shall be cumulative and in 

addition to any other remedies available. 

17.4 For the purpose of this paragraph, each of the covenants, 

conditions and agreements imposed upon or to be performed by one party shall, at 

the option of the other party, be deemed to be either covenants or conditions, 

regardless of how designated in this Lease. 

18. Neither party to this Lease shall be deemed to be in default in the 

performance of the terms, covenants or conditions of this Lease, if such party is 

prevented from performing said terms, covenants or conditions hereunder by causes 

beyond its control, including, without limitation, earthquake, flood, fire, explosion or 

similar catastrophe, war, insurrection, riot or other civil disturbance, failure or delay in 

performance by suppliers or contractors, or any other cause reasonably beyond the 

control of the defaulting party, but excluding strikes or other labor disputes, lockouts or 

work stoppages.  In the event of the happening of any of such contingencies, the party 

delayed from performance shall immediately give the other party written notice of such 

contingency, specifying the cause for delay or failure.  The party so delayed shall use 

reasonable diligence to remove the cause of delay, and if and when the occurrence or 

condition which delayed or prevented the performance shall cease or be removed, the 

party delayed shall notify the other party immediately, and the delayed party shall 

recommence its performance of the terms, covenants and conditions of this Lease. 

18.1 If the Premises are not reasonably useable in whole or in part 

for the uses delineated in paragraph 4 by reason of any cause contemplated by 
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this paragraph, for a period of six (6) months or longer, Lessee shall have the 

option of terminating this Lease in its entirety by giving City written notice. 

18.2 During any period in which the Premises are not reasonably 

useable in whole or in part for the uses delineated in paragraph 4 by reason of any 

cause contemplated by this paragraph, Lessee shall not be relieved of its 

obligation to pay any sum already due to City at the time of the occurrence. 

18.3 Notwithstanding the foregoing, the occurrence of any cause 

contemplated by this paragraph shall not excuse or otherwise delay performance 

by Lessee of its obligation to obtain all required permits, licenses, approvals and 

consents from governmental agencies having jurisdiction for the operation and 

conduct of permitted activities. 

19. In the event the United States of America, the State of California, or 

any agency or instrumentality of said governments other than the City of Long Beach 

shall, by condemnation or otherwise, take title, possession or the right to possession of 

the Premises, or any part thereof, or deny Lessee the right to use the Premises as 

contemplated by this Lease, or if any court shall render a decision which has become 

final and which will prevent the performance by City of any of its obligations under this 

Lease, and if such taking, denial or decision substantially impairs the utility of the 

Premises to Lessee, then either party may, at its option, terminate this Lease as of the 

date of such taking, denial or decision, and all further obligations of the parties shall end, 

except as to: 

(i) any award to which Lessee may be entitled from the 

condemning authority for loss or damage suffered by Lessee, including but not 

limited to relocation benefits and Lessee’s interest in its building, improvements, 

trade fixtures and removable personal property; 

(ii) obligations of indemnity which arise under the provisions of 

paragraph 13; or 

(iii) any obligations or liabilities which shall have accrued prior to 
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the date of taking. 

20. Upon the termination of this Lease (whether by lapse of time or 

otherwise), Lessee, at its cost, shall restore the Premises to as good a state and 

condition as the same were upon the date Lessee originally took possession thereof, 

reasonable wear and tear and damage by the elements excepted, and shall thereafter 

peaceably surrender possession. 

20.1 All improvements of any kind constructed, erected or installed 

upon the Premises by Lessee shall be and remain the property of Lessee during 

the term of this Lease.  Prior to termination, Lessee shall remove all of its 

improvements and, at its cost, shall repair any damage caused by such removal; 

provided, that City in its sole and absolute discretion may agree to waive the 

requirement that Lessee remove some or all of its improvements from the 

Premises.  If such requirement is waived, Lessee shall promptly execute and 

deliver to City such documents as may be reasonably required to demonstrate the 

transfer of title to Lessee’s improvements to City.  The obligations contained in this 

paragraph shall remain in full force and effect, notwithstanding the expiration or 

termination of this Lease. 

20.2 Except as to property owned by City, or property in which City 

may have an interest, upon termination of this Lease (whether by lapse of time or 

otherwise) Lessee shall cause all other property upon the Premises, whether or 

not such property be owned by Lessee or by third parties, to be removed from the 

Premises prior to the termination date and shall cause to be repaired any damage 

occasioned by such removal; provided, however, that if any of such property is not 

with due diligence susceptible of removal prior to the termination date, Lessee’s 

obligation hereunder shall be to remove it in the most expeditious manner and as 

rapidly as possible following the termination date.  If the property is not so 

removed from the Premises, City shall have the right to remove and/or sell and/or 

destroy the same (subject to the interest of any person other than Lessee therein) 
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at Lessee’s expense, and Lessee agrees to pay the reasonable cost of any such 

removal, sale, or destruction. 

21. Lessee understands and agrees that nothing contained in this Lease 

shall create any right in Lessee for relocation assistance or payment from City upon the 

termination of this Lease or upon the termination of any holdover period.  Lessee 

acknowledges and agrees that it shall not be entitled to any relocation assistance or 

payment pursuant to the provisions of Title 1, Division 7, Chapter 16, of the Government 

Code of the State of California (Sections 7260 et seq.) with respect to any relocation of its 

business or activities upon the termination of this Lease as a result of the lapse of time or 

Lessee’s default or upon the termination of any holdover period. 

22. The qualifications and identity of Lessee are of particular concern to 

City.  It is because of those qualifications and identity that City has entered into this 

Lease with Lessee.  No voluntary or involuntary successor in interest or transferee shall 

acquire any rights or powers under this Lease except pursuant to an assignment or 

sublease made with City’s consent, which consent may be withheld in City’s sole and 

absolute discretion. 

22.1 To obtain City’s consent to a proposed assignment or 

sublease of all or part of the Premises, Lessee shall deliver to City a written notice 

which shall contain the following: 

(i) The name and address of the proposed assignee or 

sublessee; 

(ii) A statement whether the proposed assignee or 

sublessee is a partnership corporation, or limited liability company, and if 

the proposed assignee or sublessee is a corporation or limited liability 

company, the names and addresses of such corporation’s or limited liability 

company’s principal officers and directors and the place of incorporation or 

formation, and if the proposed assignee or sublessee is a partnership, the 

names and addresses of the general partners of such partnership; 
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(iii) A copy of the most recent current financial statement of 

the proposed assignee or sublessee audited by an independent certified 

public accountant, which financial statement discloses a credit standing and 

financial responsibility comparable to Lessee’s; 

(iv) A statement setting forth in reasonable detail the 

business experience of the proposed assignee or sublessee and, if 

applicable, its officers, directors and managing employees; 

(v) A business plan for the proposed assignee including 

specific estimates of cargo volume anticipated under each of the following 

categories: existing contracts, contracts under negotiation and other 

specified sources. 

(vi) A detailed statement of the business relationship or 

transaction between Lessee and the proposed assignee or sublessee, 

including the proposed financial arrangements regarding this Lease. 

Upon Lessee’s satisfaction of the conditions specified in subparagraphs 

22.1 and 22.2, City shall notify Lessee of its decision on the proposed assignment or 

sublease. 

22.2 Simultaneously with an assignment or sublease, the assignee 

or sublessee shall execute an agreement assuming Lessee’s obligations under 

this Lease after the date of such assignment or sublease.  Lessee shall remain 

fully obligated under this Lease notwithstanding any assignment or sublease. 

22.3 Lessee acknowledges and understands that the legislative 

grants of tide and submerged lands referred to in subparagraph 2.2 impose certain 

limitations on use of the granted tide and submerged lands and, as a result 

thereof, City’s discretion in consenting to assignments and subleases shall not be 

limited in any manner. 

22.4 Any sale, transfer, conversion, redemption or encumbrance 

(“Transfer”) of any voting stock or ownership interest, directly or indirectly, in 
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Lessee which results in a change in Control of Lessee, either separately or in the 

aggregate with other Transfers taking place after the effective date of this Lease, 

shall constitute an assignment requiring City’s Consent.  Control refers to the 

possession, whether direct or indirect, of the power to direct or cause the direction 

of the management and policies of Lessee.  The ownership, directly or indirectly, 

of more than fifty percent (50%) of the voting or ownership interests of, or the 

possession of the right to vote or direct the votes of more than fifty percent (50%) 

of the voting interest in any person or entity shall be presumed to constitute 

Control. 

23. If Lessee shall hold over after the expiration of this Lease for any 

cause, such holding over shall be deemed a tenancy from month to month only, upon the 

same terms, conditions and provisions of this Lease, except as set forth below, unless 

other terms, conditions and provisions be agreed upon in writing by City and Lessee.  

The Executive Director shall establish the compensation to be paid by Lessee during 

such holdover period, taking into account the character of the subject Premises, the 

terms and conditions affecting their use, and the fair rental value of similar premises and 

facilities devoted to similar use.  In addition, the Executive Director may, by written notice 

given at any time during the holdover period, modify any other provision under which 

Lessee occupies the Premises in order that such provision will conform to the 

then-current leasing practices and requirements of City. 

24. The parties agree to review and commence discussions regarding 

new air quality technological advancements at least one hundred eighty (180) days prior 

to the beginning of each five-year segment starting with the second five-year segment.  

Such review and discussions shall address operational, technical and financial feasibility 

as well as cost-effectiveness.  Implementation of one or more of these technologies by 

either or both of the parties shall be determined by the parties in their sole and absolute 

discretion and shall not affect the rent renegotiation set forth in paragraph 7 above. 

25. This paragraph constitutes written notice pursuant to 
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Section 25359.7 of Health & Safety Code that a release of hazardous substance may 

have come to be located on or beneath the Premises due to the nature of previous uses 

of the Premises. 

26. Any notice, demand, request, consent, approval or communication 

that either party desires or is required to give to the other party or to any other person 

shall be in writing and either served personally or sent by prepaid, first-class mail.  The 

address of Lessee is that shown on the first page of the Lease and the address of City is: 

Executive Director, Long Beach Harbor Department, P.O. Box 570, Long Beach, 

California 90801, with a copy to the Director of Real Estate, Long Beach Harbor 

Department, P.O. Box 570, Long Beach, California 90801.  Either party may change its 

address by notifying the other party in writing of such change.  Notice shall be deemed 

communicated within forty-eight (48) hours from the time of mailing if mailed as provided 

in this subparagraph and as of the time of receipt if personally served. 

27. Lessee agrees, subject to applicable laws, rules and regulations, that 

no person shall be subject to discrimination in the performance of this Lease on the basis 

of race, color, religion, national origin, sex, sexual orientation, gender identity, AIDS, HIV 

status, age, disability, handicap, or veteran status.  Lessee shall take affirmative action to 

ensure that applicants are employed and that employees are treated during employment 

without regard to any of these bases, including but not limited to employment, upgrading, 

demotion, transfer, recruitment, recruitment advertising, layoff, termination, rates of pay 

or other forms of compensation, and selection for training, including apprenticeship.  

Lessee agrees to post in conspicuous places available to employees and applicants for 

employment notices to be provided by City setting out the provisions of this 

nondiscrimination clause.  Lessee shall in all solicitations or advertisements for 

employees state that all qualified applicants will receive consideration for employment 

without regard to these bases. 

28. The parties hereby waive all claims against the other for damage or 

loss caused by any suit or proceeding commenced by a third party, directly or indirectly 
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attacking the validity of this Lease, or any part thereof, or by any judgment or award in 

any suit or proceeding declaring this Lease null, void or voidable, or delaying the same, 

or any part thereof, from being carried out, provided that Lessee shall not be liable for 

payment of compensation hereunder to the extent that, during any period, it is so 

prevented from exercising its rights hereunder. 

29. The use of paragraph headings or captions in this Lease is solely for 

the purpose of convenience, and the same shall be entirely disregarded in construing any 

part or portion of this Lease. 

30. This Lease shall be governed by the laws of the State of California 

(except those provisions of California law dealing with conflicts of interest), both as to 

interpretation and performance.  This Lease shall be deemed made in the State of 

California.  Lessee agrees to submit to the jurisdiction of the California courts and that 

any actions relating to or arising out of this Lease shall at the option of City, be brought in 

or transferred to, the Superior Court of Los Angeles County, California without regard to 

the convenience of any other forum. 

31. No waiver by either party at any time of any of the terms, conditions, 

covenants or agreements of this Lease shall be deemed or taken as a waiver at any time 

thereafter of the same or any other term, condition, covenant or agreement herein 

contained nor of the strict and prompt performance thereof by the party obligated to 

perform.  No delay, failure or omission of either party to exercise any right, power, 

privilege or option arising from any default nor subsequent acceptance of compensation 

then or thereafter accrued shall impair any such right, power, privilege or option or be 

construed to be a waiver of any such default or relinquishment thereof or acquiescence 

therein.  No option, right, power, remedy or privilege of either party hereto shall be 

construed as being exhausted or discharged by the exercise thereof in one or more 

instances.  It is agreed that each and all of the rights, powers, options or remedies given 

to the parties by this Lease are cumulative, and no one of them shall be exclusive of the 

other or exclusive of any remedies provided by law, and that the exercise of one right, 
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power, option, or remedy by a party shall not impair its rights to any other right, power, 

option or remedy. 

32. This Lease shall be binding upon and shall inure to the benefit of the 

successors and assigns of City and shall be binding upon and inure to the benefit of the 

permitted successors and assigns of Lessee. 

33. Should any term or provision of this Lease be held by a court of 

competent jurisdiction to be invalid, illegal or incapable of being enforced by any 

applicable law, public policy, or with any provision of the Charter of the City of Long 

Beach, all other terms and provisions of this Lease shall nevertheless remain in full force 

and effect and such invalid, illegal, or unenforceable term or provision shall be reformed 

so as to comply with the applicable law or public policy (or provision of the Charter of the 

City of Long Beach) and to effect the original intent of the City and Lessee as closely as 

possible. 

34. If either party commences an action against the other party arising 

out of or in connection with this Lease, the prevailing party shall be entitled to have and 

recover from the losing party reasonable attorneys’ fees and costs of suit. 

35. This Lease may be amended or terminated at any time by the written 

mutual agreement of the parties. 

36. All provisions, whether covenants or conditions on the part of 

Lessee, shall be deemed to be both covenants and conditions. 

37. Lessee acknowledges that Metropolitan Stevedore Company 

(“Metropolitan”) and City were parties to a Second Amended and Restated Preferential 

Assignment Agreement between Metropolitan and City dated November 1, 2002 (Harbor 

Department Doc. No. HD-6655) which was amended on August 9, 2006 (HD-6655A), 

January 3, 2008 (HD-6655B), and September 28, 2011 (HD-6655C) (collectively, “PAA”), 

by which City had granted Metropolitan a preferential assignment of certain marine 

terminal facilities at Pier G, Berths 212 to 215.  Lessee further acknowledges that 

execution of an Operating Agreement between City and Metropolitan, shall constitute a 
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termination of all leases, subleases, subassignments and assignments of rights (whether 

partial or otherwise) derived from the PAA, and shall otherwise constitute a termination of 

the PAA, except for those duties, obligations and liabilities of Metropolitan which by their 

terms are intended to survive.  Notwithstanding the foregoing, any obligation of Lessee to 

City relating to or arising out of its sublease or subassignment with Metropolitan to pay 

compensation or other sums due City but unpaid to City and any obligation of Lessee to 

indemnify the City relating to or arising out of such sublease or subassignment, whether 

directly or indirectly, which obligation accrued or arose prior to the termination but 

remained undischarged or was incipient at the termination date, as well as any insurance 

coverages required by such sublease or subassignment, whether directly or indirectly, to 

be in place during the term of the sublease or subassignment or as tail coverage, shall 

survive the termination of the PAA and Lessee’s sublease or subassignment thereunder. 

38. As noted in paragraph 37 above, City is currently processing a 

proposed Operating Agreement with Metropolitan.  Lessee has received a copy of the 

proposed Operating Agreement and as between City and Lessee, Lessee has no 

objection to such proposed Operating Agreement.  Neither Metropolitan nor any third 

party may enforce the provisions of this paragraph as a third party beneficiary or 

otherwise. 

39. This document constitutes the whole agreement between City and 

Lessee.  There are no terms, obligations or conditions other than those contained herein.  

No modification or amendment of this Lease shall be valid and effective, unless  

// 

// 

// 

// 

// 

// 

// 
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evidenced by a written agreement signed by the parties which makes specific reference 

to this Lease. 

 
  OXBOW ENERGY SOLUTIONS LLC, a 

Delaware limited liability company 
   
______________________, 2014 By: _________________________________ 
 Name: _________________________________ 
 Title: _________________________________ 
  
______________________, 2014 By: _________________________________ 
 Name: _________________________________ 
 Title: _________________________________ 
  
 LESSEE 
  
 CITY OF LONG BEACH, a municipal 

corporation, acting by and through its 
Board of Harbor Commissioners 

  
______________________, 2014 By: _________________________________ 
 A. J. Moro, P.E. 

Acting Executive Director 
Long Beach Harbor Department 

   
  CITY 
 
 The foregoing document is hereby approved as to form. 
 
  CHARLES PARKIN, City Attorney 
   
______________________, 2014 By: _________________________________ 
  Charles M. Gale, Senior Deputy 
 
 
 
 
 
 
 
 
 
 
 
 
 
CMG:arh 05/14/14 #A13-02411 
L:\Apps\CtyLaw32\WPDocs\D003\P022\00457108.DOC 





















HONORABLE MAYOR AND CITY COUNCIL 
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November 18, 1992 

Board of Harbor Commissioners 

FROM Geraldine Knatz, Director of Planning 

SUBJECT Staff Recommendation to Certify the Negative Declaration and 
Application Summary Report, and Grant a Level II Harbor 
Development Permit for the Port of Long Beach Dry Bulk Handling 
Improvements Project - HDP #91046 

The Port of Long Beach has applied for a permit to perform the 
following work within the Long Beach Harbor District: 

Project 
Description: 

Location: 

Cost: 

Construct a 150,000-ton-capacity, covered coal 
storage shed. The shed would include two rotary 
plow reclaimers for blending the coal and 
conveyors to connect the shed to rotary car 
dumper and to the existing conveyor system that 
feeds the shiploaders. A new, electric-powered, 
traveling shiploader would be installed, and the 
existing railyard reconfigured. 

Pier G, Long Beach 

$22,000,000 

The project is described in the application dated May 8, 1991, 
and in three unnumbered drawings. 

The Planning Division determined that said work required a 
Negative Declaration document pursuant to the California 
Environmental Quality Act, as amended. In addition, a 
determination has been made under the Port Master Plan 
Guidelines that this project qualifies as a Level II project and 
is in conformance with the certified Port Master Plan, the 
permitted uses of the Southeast Harbor Planning District, and 
Chapter 8 of the California Coastal Act. 

On October 19, 1992, the Board of Harbor Commissioners released 
the Negative Declaration/Application Summary Report document for 
the Dry Bulk Handling Project for public review. All pertinent 
documents related to the project were mailed to the interested 
public on october 19, 1992. The comment period ended on 
November 19, 1992. No letters of comment were received during 
the comment period. 

Therefore, we respectfully request the Board to take the 
following actions with respect to this project: 

1. Adopt the Negative Declaration/Application Summary Report 
and proposed Staff Recommendations and 

HD-G- 3 5(9/ 8~ 



BHC/HDP #91046 
Page 2 
November 18, 1992 

( ( 

2. Approve the issuance of a Level II Harbor Development 
Permit, pursuant to the California Coastal Act, certified 
Port Master Plan, and Article XII, Section 1215 of the Long 
Beach City Charter, subject to the permit conditions listed 
below. 

Standard Conditions: Issuance of the Harbor Development Permit 
is subject to all Standard Permit Conditions. 

Special Conditions: 

1) Permittee shall minimize fugitive dust emissions resulting 
from demolition and fill activities by using water trucks 
or sprinkling systems to keep all areas subject to vehicle 
movement damp enough to prevent dust being raised when 
leaving the site and by wetting down pioject areas in the 
late morning and after work is completed for the day. 
Permittee shall submit to the Director of Planning a 
monthly, written report describing daily watering times, 
amount of water used, and area covered by the watering. 

2) Permittee shall submit landscaping and sprinkler system 
plans to the Director of Planning, prior to the start of 
project construction. Permittee shall not undertake any 
construction until such plans have been approved by the 
Director of Planning, whose approval shall not be withheld 
unreasonably. 

3) Permittee shall submit a storm Water Pollution Prevention 
Plan to the Director of Planning, for approval, prior the 
start of facility operation. The Plan shall include Best 
Management Practices for the control of material 
accumulation around the coal shed, shi ploader and wharf. 

eraldine Kna~ 
Director of Planning 

Recommended by: 

Lt.~· 
Paul E. Brown 
Assistant Executive Director 

TDJ:s 

Ap::ve~: 

~JY:: 
Executive Director 
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ATTACHMENT 8 

HARBOR DEPARTMENT’S RESPONSE TO APPEAL SUBMITTED BY 
EARTHJUSTICE ON BEHALF OF COMMUNITIES FOR A BETTER 

ENVIRONMENT, NATURAL RESOURCES DEFENSE COUNCIL AND SIERRA CLUB 

This document contains the detailed response of the Long Beach Harbor Department (“Port”) to 
the appeal of the environmental determinations made by the Long Beach Board of Harbor 
Commissioners (“Board”) pursuant to the California Environmental Quality Act (“CEQA”) in 
connection with approving an Operating Agreement related to the Pier G dry bulk facility (“Pier 
G”) in the Port of Long Beach and a Lease of the Pier G Coal Shed (“Coal Shed”).  The appeal 
was filed by Earthjustice on behalf of Communities for a Better Environment, Natural Resources 
Defense Council and the Sierra Club (“Appellants”). 

I. Summary of Harbor Department’s Response to Appellants’ Claims. 

Appellants filed an appeal of the Board’s approval of the following two agreements 
(“Agreements”) related to the continued operation of the existing Pier G dry bulk facilities: (1) 
an Operating Agreement between the Port and Metropolitan Stevedore Company (“Metro”) 
allowing Metro to continue to provide terminal operating services at the Port’s Pier G dry bulk 
facility1, and (2) a Lease of the existing Pier G Coal Shed to Oxbow Energy Solutions LLC 
(“Oxbow”).2  Through their appeal, Appellants claim that the Board erred in finding the approval 
of the Agreements exempt from CEQA, and further erred in making an alternative finding that 
no subsequent environmental review was required beyond the 1992 CEQA review completed for 
the Coal Shed.  Appellants contend that the Agreements allow for an increase in the amount of 
coal shipped out of the facility and that an environmental impact report (“EIR”) is thus required. 

As explained in more detail below and in the City Council letter, the Board approved the 
Agreements in order to: (1) bring the leasing of the existing Coal Shed into alignment with the 
other leases at Pier G; (2) increase the Port’s return on investment for its Pier G land and assets; 
and (3) require certain maintenance, repairs and equipment replacement at Pier G.  The size and 
capacity of the Coal Shed and related facilities are not changing at all as a result of the 
Agreements.  Nor will the Agreements cause any significant environmental impacts.  As such, 
the Board correctly determined that the approval of Agreements was categorically exempt from 
CEQA pursuant to the Class 1 and/or Class 2 exemptions and that no exceptions preclude 
reliance on those exemptions.  In addition, the Board determined that the approval of the Coal 
Shed Lease did not trigger the need for subsequent CEQA review beyond the Negative 

                                                           
1  The primary purpose of the Pier G dry bulk facility is storage and shiploading of dry bulk commodities, such as 
petroleum coke, coal, sulfur and soda ash.  Metro currently provides the terminal operating services for Pier G and 
has done so since 1962, eight years before the enactment of CEQA.  Under its current agreement, which does not 
expire until March 31, 2016, Metro provides terminal operating services for all of the bulk materials entering or 
leaving Pier G.   
2  “Oxbow” as used herein refers to the above-referenced entity and its affiliates.  Currently, Metro holds a 
preferential assignment of the Coal Shed from the Port and subleases it to Oxbow.  Oxbow also leases 5 of the 7 
other storage sheds on Pier G for petroleum coke export.  The other two sheds are used for petroleum coke export 
by an unrelated third party. 
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Declaration adopted in 1992 for the construction and operation of the Coal Shed.  For both 
independent reasons, no CEQA review was necessary and the appeal should be denied.3 

II. The Agreements are exempt from CEQA pursuant to one or more categorical 
exemptions. 

The key fact that Appellants fail to overcome is that the Pier G facilities that are the subject of 
the Agreements already exist.  The core of the facility was constructed in the 1960s, before the 
enactment of CEQA.  The rock dikes and fill at Berths 212-216 occurred in 1960.  The wharf 
followed in 1963.  Between 1966 and 1970, the bulk handling facilities were completed.  This 
included five of the storage sheds, a conveyor system, a shiploader, railroad improvements, 
utilities and pavement.  In 1968, the Port embarked on 30-month ($3.1 million) project to expand 
the bulk loading facilities. 

The improvements to the Pier G dry bulk facility that post-date the enactment of CEQA have 
been made in full compliance with its requirements.  In 1979, the construction of a petroleum 
coke shed for Berth 214-215 was completed pursuant to a Negative Declaration issued in 1973.  
During the early 1980s, the Port upgraded the Pier G dry bulk facility to increase its handling 
capacity, including a submerged bulkhead, dredging for larger ships, and a second shiploader.  
These improvements were assessed in a Negative Declaration approved in 1982.  The 
improvements were specifically designed to increase the capacity of the facility to export coal.  
According to that Negative Declaration, the improvements increased the annual coal export 
capacity to 5 million metric tons (“MMT”).  The report notes that, in addition to coal, the facility 
would handle 3.5 MMT of petroleum coke and 370,000 metric tons of white bulk commodities.  
This Negative Declaration, along with several others, is  included in the Additional Reference 
Documents.  As discussed in the City Council letter and below, the amount of dry bulk 
commodities anticipated to be exported under the authorization of the Agreements is well within 
this existing capacity. 

The additional storage shed constructions and improvements were assessed in various Negative 
Declarations, such as the 1992 Negative Declaration at issue here for the Coal Shed.  
(Attachment 6 to Council Letter.) 

The CEQA Guidelines include a list of classes of projects that the State has determined do not 
have a significant effect on the environment and thus are exempt from CEQA.  If a project fits 
into one or more of these classes, an agency must find it categorically exempt from CEQA.  
Public Resources Code (“PRC”) § 21084; CEQA Guidelines § 15300.  An agency may combine 
several exemptions to find an entire project exempt.  See, e.g., Surfrider Found. v. California 
Coastal Commission, 26 Cal.App.4th 151 (1994) and Madrigal v. City of Huntington Beach, 147 
                                                           
3  In addition and/or alternatively to the positions presented herein, the Port’s approval of the Agreements is not a 
“project” for purposes of CEQA because it does not result in a direct or reasonably foreseeable indirect physical 
change in the environment and/or is exempt pursuant to the common sense exemption because there is no 
reasonable possibility that it may have a significant impact on the environment.  See Pub. Res. Code (“PRC”) § 
21065; 14 Cal. Code of Regulations, Section 15000 et seq. (“CEQA Guidelines”) § 15061(b)(3); and Muzzy Ranch Co. 
v. Solano County Airport Land Use Commission, 41 Cal.4th 372 (2007).  Moreover, given that the core of the dry 
bulk facility predates CEQA, its ongoing operation is statutorily exempt from CEQA.  PRC § 21169; CEQA Guideline § 
15261(a). 
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Cal.App.4th 1375 (2004).  Courts apply the deferential substantial evidence standard to an 
agency’s factual determination that a project comes within the scope of a categorical exemption.  
See, e.g., North Coast Rivers Alliance v. Westlands Water District, 227, Cal.App.4th 832 (2014).  
The Agreements are exempt from CEQA pursuant to two categorical exemptions discussed 
below. 

The Class 1 exemption “consists of the operation, repair, maintenance, permitting, leasing, 
licensing, or minor alteration of existing public or private structures, facilities, mechanical 
equipment, or topographical features, involving negligible or no expansion of use beyond that 
existing at the time of the lead agency’s determination.”  A non-exclusive list of examples of the 
Class 1 exemption includes existing streets, sidewalks and similar facilities and restoration or 
rehabilitation of deteriorated or damaged structures, facilities or mechanical equipment to meet 
current standards of public health and safety.  

The approval of the Agreements qualifies for the Class 1 exemption.  Both the Coal Shed Lease 
and the Operating Agreement relate to existing facilities and structures.  Per the express terms of 
the Class 1 exemption, these actions are exempt from CEQA.  The lease of an existing facility 
qualifies for the Class 1 exemption.  CEQA Guidelines § 15301; City of Pasadena v. State of 
California, 14 Cal.App.4th 810 (1993).  The maintenance, repair and replacements of Pier G 
facilities, including the replacement of asphalt and equipment, is also exempt pursuant to the 
express terms of the Class 1 exemption.  See also, Erven v. Board of Supervisors, 53 Cal.App.3d 
1004 (1975) (road improvement and maintenance services to a county service area were deemed 
exempt pursuant to the Class 1 exemption). 

In North Coast Rivers Alliance, supra, the most recent case addressing the scope of the Class 1 
exemption, the Court of Appeal upheld application of the exemption to water service contracts 
authorizing water districts to continue to receive large quantities of water from the Central 
Valley Project (“CVP”).  The court reasoned that the contracts did not involve any change in (1) 
the use of existing facilities that were constructed in the past for the purpose of receiving and 
delivering CVP water, or (2) the operation of those facilities to actually receive CVP water and 
deliver it to customers for irrigation purposes.  The court made it clear that, for purposes of 
applying the exemption, the baseline of the analysis must include the on-going operations rather 
than reassessing such operations. 

In essence, Appellants are asking the City Council (“Council”) to reassess the existing operation.  
The Agreements at issue here do not involve any change in the use or operation of existing Pier 
G facilities.  Pier G and the Coal Shed will continue to be used, as they have for decades, for the 
storage and transport of bulk materials, including coal and petroleum coke. 

Contrary to Appellants’ claims, the provision in the lease establishing an annual guaranteed 
minimum tonnage (“GMT”) of 1.7 MMT of coal for the first 5 years of the 15-year lease does 
not result in an expansion of use.  The GMT is not a minimum coal shipment requirement as 
portrayed by Appellants.  Instead, the GMT is simply an economic term of a ground lease.  It 
ensures that the Port will either receive a certain promised level of tariff income based on the 
GMT or a payment that makes up the difference between the promised level of tariff income and 
the actual level of tariff income.  Under the current agreements, the 2014 level of throughput for 
the Coal Shed is projected to be above 1.7 MMT and consists almost exclusively of coal.  The 
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1.7 MMT GMT was based upon Oxbow’s projection of what its 2014 throughput would be, and 
what it anticipated its minimum throughput would be for the first 5 years of the lease period.  As 
explained in more detail in the Council letter, that level of throughput would produce $2,805,000 
in wharfage and shiploading fees based upon current tariffs.  The lease structure allows the Port 
to essentially “count on” receiving at least that amount of revenue in addition to the base land 
and asset rent, either in actual tariff fees or in a supplemental rent payment to cover any shortfall 
in the tariff fees. 

The ability to rely upon minimum payments is a critical part of the Port’s financial planning and 
strategy, and has been an important factor in financial ratings of the Port.  See, e.g., the 2014 
Fitch and Standard & Poor’s Ratings included in the Additional Reference Documents. 

The GMT is not new.  When the Coal Shed was first placed in service in the mid-1990s, Metro 
and the Port agreed that the GMT for Pier G would be increased by 2.4 MMT to account for  the 
capacity of the new Coal Shed.  Thus, rather than reflecting a forced increase in operations, the 
contractual GMT in the Coal Shed Lease is over 700,000 MMT lower than the original GMT 
allocated to the Coal Shed.  The 1.7 MMT is also well within the existing capacity of the facility. 

These types of GMTs are standard in the industry, and are no different than percentage rent 
agreements in private commercial leases.  From a practical level, at $1.65 per ton—the current 
tariff—it is unreasonable to suggest, as Appellants do, that Oxbow would go through the cost 
and expense of producing, transporting, and exporting coal if the demand was not otherwise 
there, just to avoid this payment. 

Appellants’ arguments are also based upon the erroneous assumption that the Agreements are 
somehow increasing the maximum throughput that can be processed through the Coal Shed.  Not 
so.  There is not now and never has been a contractual or regulatory limit on the maximum 
amount of coal that can be shipped from this facility.  As part of the 1980 improvements, the 
existing facilities at Pier G were designed for the export of up to 5 MMT of coal per year.  As 
much as 2.35 MMT of coal has passed through the Coal Shed in one year. 

The case of Bloom v. McGurk, 26 Cal.App.4th 1307, 1317 (1994) demonstrates that Appellants’ 
argument on this point is without merit.  In Bloom, the Class 1 exemption was found applicable 
to the permit renewal for a medical waste treatment facility.  The facility had two incinerators 
with a combined capacity to incinerate one ton of medical waste per hour.  However, the permits 
did not limit the amount of trash that could be incinerated.  The court found that the approval of a 
permit renewal for continued operation was entitled to the Class 1 exemption even though the 
facility had never undergone CEQA review.  That case stands for the proposition that when the 
physical capacity of a facility is not changing in connection with a permit renewal, and there are 
no other changes in operational caps or limits, it is appropriate to rely upon the Class 1 
exemption.  In Bloom, the court noted that because the previous permits at issue there contained 
no limitation of the amount of waste that could be incinerated by a medical waste treatment 
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facility, and there would be no increase in the physical capacity of the incinerators, the permit 
renewal did not trigger the need for an EIR.4 

The court in Bloom explained that it would be nonsensical and contrary to CEQA to require new 
CEQA analysis in the context of a renewal of existing permits.  See 26 Cal.App.4th at 1315: 

We presume that thousands of permits are renewed each year for the ongoing 
operation of regulated facilities, and we discern no legislative or regulatory 
directive to make each such renewal an occasion to examine past CEQA 
compliance at every facility built [since the enactment of CEQA].  That result 
would contravene the applicable statute of limitations and the ordinary meaning 
of the words used in the class 1 exemption.   

Accord Citizens for East Shore Parks v. State Lands Commission 202 Cal.App.4th 549, 561 
(2011). 

The Class 2 exemption consists of “replacement or reconstruction of existing structures and 
facilities where the new structure will be located on the same site as the structure replaced and 
will have substantially the same purpose and capacity as the structure replaced, including . . .  
[r]eplacement of a commercial structure with a new structure of substantially the same size, 
purpose and capacity.”  CEQA Guidelines § 15302.  For example, a substantial modernization of 
a large cement manufacturing plant, including replacement of production kilns and air pollution 
control equipment, repositioning of structures so as to reduce visual impacts, and the option to 
burn coal in addition to natural gas and oil, was held to be an exempt project under the Class 2 
exemption.  Dehne v. County of Santa Clara, 115 Cal.App.3d 827, 837-838 (1981).   

The Operating Agreement qualifies for the Class 2 exemption.  Despite Appellants’ claims to the 
contrary, the size of the facility is irrelevant for purposes of the Class 2 exemption.  The Dehne 
court specifically rejected the notion that a size limit applied to this exemption, noting that the 
cement plant at issue there was located on a 1,300 acre site and had a production capacity of 1.6 
million tons of concrete per year.  115 Cal.App.3d at 841. 

Thus, there is no basis for Appellants to take issue with the amount of asphalt that is being 
replaced, since it is a like-kind replacement.  The asphalt is one component of the Pier G facility, 
and its replacement is entitled to the same exemption as the facility itself.  Dehne, supra, 115 
Cal.App.3d at 839 (court observes that Class 2 exemption does not require “minute scrutiny” of 
each individual project component to justify application of the exemption).  Given that the Class 
2 exemption was found applicable to the modernization of an entire cement plant, the one-to-one 
replacement of certain paved areas at issue here surely also qualifies for the Class 2 exemption.  

In sum, the approval of the Agreements fits within the Class 1 exemption and at least parts of it 
fit within the Class 2 exemption.  As such, the Agreements are exempt from CEQA. 

III. None of the exceptions to the use of a categorical exemption would apply here. 
                                                           
4  See also, Committee for a Progressive Gilroy v. State Water Resources Control Board, 192 Cal.App.3d 847 (1987) 
(the restoration of waste discharge levels to amounts previously analyzed and authorized did not trigger any of the 
requirements for subsequent environmental review and was further exempt pursuant to the Class 1 exemption). 



6 

A categorical exemption cannot be utilized if certain exceptions apply.  For instance, a 
categorical exemption cannot be relied upon if there is a reasonable possibility that the activity 
will have a significant effect on the environment due to unusual circumstances.  In order for this 
exception to arise, a showing of both significant effect and unusual circumstances is required.  
As explained in Section III.B below, neither prong applies here.  An exemption also cannot be 
used when the cumulative impact of successive projects of the same type in the same place over 
time is significant.  As shown in Section III.C below, the Agreements will not result in 
significant cumulative impacts.  Since none of the exceptions apply, the Board properly relied on 
the above categorical exemptions when acting on the Agreements.   

A. Even applying the most conservative standards and assumptions, the 
exemptions pertain here. 

As noted, a categorical exemption under CEQA cannot be used if certain exceptions apply.  
CEQA Guidelines § 15300.2.  An agency’s determination that an activity is categorically exempt 
constitutes an implied finding that none of the exceptions to the exemptions exist and an agency 
is, thus, not required to specifically find that none of the exceptions apply.  Association for 
Protection of Environmental Values v. City of Ukiah, 2 Cal.App.4th 720, 731 (1991).  The Board 
here made an express finding that none of the exceptions were applicable.  The burden is on 
Appellants to supply evidence showing that one or more of the specified exceptions are met.  As 
discussed below, Appellants have not and cannot sustain that burden. 

There is a split in case law as to whether the “substantial evidence” or the “fair argument” 
standard of review applies to any claim that an exception applies.  The substantial evidence 
standard is a more deferential standard of review than the fair argument standard that applies to 
an agency’s adoption of a negative declaration.  In applying the “substantial evidence” standard, 
the question is whether substantial evidence in the record supports the agency’s decision.  By 
contrast, in applying the “fair argument” standard, the question would be whether any substantial 
evidence in the record supports a fair argument that the project may have a significant effect on 
the environment.  CEQA Guidelines section 15064(f)(1); No Oil, Inc. v. City of Los Angeles, 13 
Cal.3d 68 (1974).  While the Harbor Department believes the correct standard is the substantial 
evidence test, none of the exceptions would apply here even if the more stringent fair argument 
standard were to apply. 

To determine whether an exception applies, one must evaluate the impacts of a project against 
the existing environmental setting or baseline, which normally consists of the existing 
environmental conditions in the vicinity of a project as they exist at the time environmental 
analysis is commenced.  CEQA Guidelines § 15125.  However, there are notable exceptions to 
the use of existing conditions as the baseline.  For instance, in the case of an existing operation, 
the baseline includes fully permitted or allowable operations if the project involves either: (1) 
subsequent environmental review under PRC § 21166 for modification of a previously analyzed 
project, or (2) approvals allowing the continuation of an existing operation without significant 
expansion of use and thus qualifying for a categorical exemption as an existing facility under 
CEQA Guidelines § 15301.  See Communities for a Better Environment v. South Coast Air 
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Quality Management District, 48 Cal.4th 310, 326 (2010).5  Both of these exceptions apply here, 
such that the baseline is properly full operation of Pier G and the Coal Shed under existing 
approvals based on its physical capacity.  However, even if the current throughput conditions 
were to be used as the baseline, the result would be the same–the current throughput is consistent 
with the anticipated throughput under the Coal Shed Lease. 

Because the Agreements arise in a subsequent environmental review context and because they 
qualify for the Class 1 Exemption, CEQA review of the Agreements may properly rely on the 
full capacity baseline.  This means that the only environmental impacts that need be evaluated in 
connection with the Agreements for purposes of determining whether one of the exemption 
applies are impacts that are different from or greater than those that were authorized by the 
existing agreements and approvals for the facility.  The baseline here equates to operations that 
can be accommodated by the existing physical conditions of the facility.  The Agreements do not 
propose any material changes to the existing facilities or operations.  Thus, impacts would not be 
different or greater than those authorized by the existing approvals. 

B. The Unusual Circumstances Exception does not apply to the Agreements.   

A categorical exemption may not be used for a project if “there is a reasonable possibility that 
the activity will have a significant effect on the environment due to unusual circumstances.”  
CEQA Guidelines section 15300.2(c) (the “Unusual Circumstances Exception”).  Application of 
this test involves two distinct inquiries: (1) whether the project presents unusual circumstances 
and (2) whether there is a reasonable possibility of a significant environmental impact resulting 
from those unusual circumstances.  Banker’s Hillcrest, Park West Community Preservation 
Group v. City of San Diego, 139 Cal.App.4th 249, 278 (2006); San Francisco Beautiful v. City & 
County of San Francisco, 226 Cal.App.4th 1012, 1024 (2014).  “A negative answer to either 
question means the exception does not apply.”  Santa Monica Chamber of Commerce v. City of 
Santa Monica, 101 Cal.App.4th 786, 800 (2002).  “[W]hether a circumstance is ‘unusual’ is 
judged relative to the typical circumstances related to an otherwise typically exempt project.”  Id. 
at 801.  In particular, the Unusual Circumstances Exception applies where “the circumstances of 
a project differ from the circumstances of projects covered by a particular categorical exemption, 
and those circumstances create an environmental risk that does not exist for the general class of 
exempt projects.”  Banker’s Hill, supra, 139 Cal.App.4th at 278.  Here, not only is there no 
indication of a significant impact, but there is also no unusual circumstance.   

In some cases, courts have ruled that the Unusual Circumstances Exception precluded an 
agency’s reliance on a categorical exemption.  For instance, in Azusa Land Reclamation 
Company, Inc. v. Main San Gabriel Basin Watermaster, 52 Cal.App.4th 1165 (1997), relied on 
by Appellants, the court found unusual circumstances given the nature and size of the proposed 
project, i.e., an 80 acre unlined solid waste landfill atop a groundwater basin.6  The court there 
                                                           
5  Accord, North Coast Rivers Alliance, supra (“Where a project involves ongoing operations or a continuation of 
past activity, the established levels of a particular use and the physical impacts thereof are considered to be part of 
the existing environmental baseline.”).   
6  See also, McQueen v. Board of Directors of the Mid-Peninsula Regional Open Space District, 202 Cal.App.3d 1136, 
1148-1149 (1988) (presence of hazardous wastes on property to be acquired by an open space district is an 
unusual circumstance precluding reliance on a categorical exemption); Committee to Save the Hollywood Land 
Specific Plan v. City of Los Angeles, 161 Cal.App.4th 1168, 1185-1187 (2008) (placement of wooden fence atop a 
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found that the project did not qualify for the Class 1 exemption because there was evidence that 
the landfill was leaking and would continue to leak leachate into the groundwater thereby 
contributing to degradation of the basin.  52 Cal.App.4th at 1205. 

By comparison, in several cases, the courts have ruled that the Unusual Circumstances Exception 
did not preclude reliance on the use of categorical exemptions because there was no evidence of 
adverse environmental impacts due to unusual circumstances.  See, e.g., City of Pasadena, supra, 
14 Cal.App.4th at 826-834 (court rules that the lease of a building for a parole office did not 
constitute an unusual circumstance given the presence of other custodial and criminal justice 
facilities in the immediate vicinity of the site); Bloom, supra, 26 Cal.App.4th at 1316 (court finds 
no unusual circumstances in connection with continued operation of medical waste treatment 
facility noting the “presence of comparable facilities in the immediate area”); San Francisco 
Beautiful, supra (court finds the addition of 726 utility cabinets not to be an unusual 
circumstance in the context of an urban environment); and Wollmer v. City of Berkeley, 193 
Cal.App.4th 1329, 1351 (2011) (court rejects claims that location of an infill project at a busy 
intersection was an unusual circumstance noting that this type of circumstance is precisely what 
is expected in the infill development context). 

The Unusual Circumstances Exception does not preclude the Port’s reliance on categorical 
exemptions in this case.  First, there are no unusual circumstances associated with the activities 
authorized by the Agreements that set them apart from the types of projects for which the 
exemptions were intended to apply.  The continued use of the existing Pier G facilities comports 
with the typical projects for which the Class 1 and 2 exemptions were intended to apply, and the 
uses authorized by the Agreements are fully compatible with surrounding industrial Port uses.  
The Agreements are not calling for any activities to take place on a sensitive drinking water 
aquifer as was the case in Azusa.  Instead, the activities will take place in the heart of a heavily 
industrialized port.  Since there are no unusual circumstances, there can be no significant effects 
arising from unusual circumstances.7   

Even assuming that Appellants had been able to establish unusual circumstances, there is no 
substantial evidence that the activities authorized by the Agreements may have a significant 
impact on the environment.  Substantial evidence includes “fact, a reasonable assumption 
predicated upon fact, and expert opinion supported by fact.”  PRC §21080(e)(1).  Generic 
evidence that does not relate to the impacts of the particular project under consideration 
(including evidence pertaining to other uses or locations) does not constitute substantial 

                                                                                                                                                                                           
historic wall was not exempt pursuant to the Class 5 exemption due to evidence that project would significantly 
impact the historic resource); and Lewis v. Seventeenth District Agricultural Association, 165 Cal.App.3d 823, 829 
(1985) (exemption for stock car racing at fairgrounds as an ongoing activity was improper because of unusual 
circumstance of proximity of residences).  
7  Appellants claim that the approval of the Agreements “would significantly increase the daily number of trains 
along the rail route” and that the “increased threat of railroad accidents” qualifies as an unusual circumstance.  
Appellants’ June 23, 2014 letter to the Council (“Appellants’ Appeal Letter”), p. 16.  There is no evidence, let alone 
substantial evidence as is required, that the activities authorized in the Agreements will result in any additional rail 
traffic compared with the baseline.  Even if there were evidence of increased rail traffic, such increased traffic 
would not be caused by the activities authorized by the Agreements.  See City of Riverside v. City of Los Angeles, 
Court of Appeal Case No. G043651, included in the Additional Reference Documents submitted herewith.  Thus, 
the alleged increased rail traffic does not constitute an unusual circumstance.   
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evidence.  See, e.g., Gentry v. City of Murrieta, 36 Cal.App.4th 1359, 1422-1423 (1995) (court 
discounted evidence of hydrology impacts because it “related exclusively to the effects of other 
existing and planned projects in the area . . . .”); see also, Lucas Valley Homeowners Assn. v. 
County of Marin, 233 Cal.App.3d 130, 163 (1991); and Citizens for Responsible Development v. 
City of West Hollywood, 39 Cal.App.4th 490, 501-502 (1995).  None of the voluminous reports 
and studies relied on by Appellants relate to impacts caused by the approval of the Agreements.  
Thus, this information does not constitute substantial evidence of a fair argument of impacts.   

The activities authorized by the Agreements will result in no significant effect on the 
environment.  See, e.g., PRC § 21068 (defining “significant effect on the environment” as “a 
substantial, or potentially substantial, adverse change in the environment”); see also, Simons v. 
City of Los Angeles, 63 Cal.App.3d 455, 466 (court observes that a “long standing and well 
established use does not constitute an environmental ‘change’ which is the criteria for requiring 
an EIR”).  It is well settled that a proposal to continue existing operations without change has no 
cognizable impact under CEQA.  See, e.g., Citizens for East Shore Parks , supra (since baseline 
included current operations of marine terminal, ongoing water discharges were part of that 
existing baseline and not an effect of the lease renewal under consideration); Bloom, supra 
(renewal of medical waste treatment facility’s permit with no significant change in operations 
was exempt as the continued operation of an existing facility); and North Coast Rivers Alliance, 
supra (no showing that water renewal contracts had potential to cause a substantial adverse 
change from the environmental baseline, which baseline included existing physical conditions 
and established levels of CVP water distribution and use).  As in the above cases, the 
Agreements involve the continuation of existing operations with no or minimal change from 
baseline conditions.   

The operation and use of the Coal Shed for coal storage and export activities will not change as a 
result of the Agreements.  Nor will Metro’s terminal operating services change.  The existing 
agreement with Metro authorizes Metro to provide terminal operating services for all of the bulk 
materials entering or leaving Pier G and further authorizes Metro to use the Coal Shed with no 
limit on the amount of coal that can be exported annually.  The existing Coal Shed was 
constructed for the express purpose of storing and shipping coal and has been used for that 
purpose, with no upper limits as to amount of export, since it became operational in 1994.  The 
original Pier G annual GMT allocated for the Coal Shed was 2,476,000 MMT.  While the Coal 
Shed throughput has fluctuated over the years, the annual throughput has been as high as 2.35 
MMT, and the 2014 throughput is projected to be over 1.7 MMT.  Because there is no cap on 
coal that can be stored and shipped out of the Coal Shed, and 1.7 MMT GMT is substantially less 
than the highest historical throughput and is consistent with current throughput, Appellants 
cannot show that the imposition of an annual GMT of 1.7 MMT would result in an expansion of 
the use of the Coal Shed.  Moreover, as explained in detail in the Council letter, the GMT does 
not control the amount of the throughput.  It is a standard economic term provided in many 
private commercial leases and beyond the scope of CEQA review because it does not have an 
adverse physical effect on the environment. 

In short, the Unusual Circumstances Exception does not preclude reliance on the Class 1 and 
Class 2 exemptions in connection with the Port’s action on the Agreements.  
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C. The Cumulative Impact Exception does not apply to the Agreements.   

“[W]hen the cumulative impact of successive projects of the same type in the same place, over 
time is significant,” a categorical exemption cannot be used.  CEQA Guidelines section 
15300.2(b) (the “Cumulative Impact Exception”).  A cumulative impact is defined as “two or 
more individual effects which, when considered together, are considerable or which compound 
or increase other environmental impacts.”  CEQA Guidelines § 15355.   

There must be evidence of cumulative impacts in order to trigger the Cumulative Impact 
Exception.  Santa Monica Chamber of Commerce, supra, 101 Cal.App.4th at 799 (in upholding 
agency’s reliance on Class 1 exemption for creation of a residential parking district, court finds 
no substantial evidence to support Cumulative Impact Exception).  Speculation that significant 
cumulative impacts will occur because other projects may be approved in the same area is 
insufficient to trigger this exception.  Hines v. California Coastal Commission, 186 Cal.App.4th 
830, 857 (2010) (listing other projects in the area that might cause significant cumulative impacts 
is not evidence that the proposed project will have adverse impacts or that the impacts are 
cumulatively considerable). 

Appellants contend that the proposal combined with other coal, petroleum coke and oil export 
and refining proposals throughout California could result in significant impacts to rail traffic, 
vessel traffic and associated pollution and public health impacts.  Appellants’ Appeal Letter, pp. 
18-20.8  Appellants’ arguments on cumulative impacts ignore the fundamental facts.  The Pier G 
dry bulk facility is the only facility in San Pedro Bay exporting coal and petroleum coke.  There 
are no plans to undertake any improvements to that facility that would increase its capacity.  
Appellants’ argument is based upon coal and petroleum coke projects or activities elsewhere.  In 
Robinson v. City & County of San Francisco, 208 Cal.App.4th 950, 958 (2012), the court held 
that the phrase “in the same place” refers to the area where the environmental impact will occur.  
The court thus rejected claims that installation of wireless and telecommunications equipment on 
utility poles would have significant cumulative aesthetic and noise impacts because there was no 
showing that multiple devices would be installed within visual or auditory range of each other.  
The San Francisco Beautiful and North Coast Rivers Alliance courts came to the same 
conclusion with respect to the activities at issue in those cases.   

Nonetheless, Appellants contend that a full analysis of the cumulative impacts of the activities 
authorized by the Agreements, combined with other coal, petroleum coke and oil exports and 
refining proposals must be performed.  As just stated, there is no evidence that the cumulative 
impact of successive projects of the same type in the same place, over time would be significant.  
Instead, there is only speculation about future, unrelated projects or activities outside the San 
Pedro Bay.  And, contrary to CEQA, the supposed future developments are not based on a list of 
                                                           
8  These assertions are raised in the context of Appellants’ claim that an EIR must “review the economic impacts of 
this project.”  Appellants’ Appeal Letter, p. 18.  In particular, Appellants contend that the approval of the 
Agreements may result in increased rail traffic to the detriment of other rail users and could adversely affect 
property valuations and economies dependent on the marine environment.  There is no evidence that any such 
impacts would result from the Harbor Commission’s approval of the Agreements.  More fundamentally, CEQA 
Guidelines § 15064(e) expressly provides that “[e]conomic and social changes resulting from a project shall not be 
treated as significant effects on the environment,” noting that the focus of CEQA analysis is on physical changes to 
the environment.  Accord, CEQA Guidelines § 15131.  
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probable future projects or a summary of projections contained in an adopted plan.  CEQA 
Guidelines § 15130. 

Moreover, as to the Agreements’ contribution to such hypothetical impacts, because there is no 
change in comparison to the baseline conditions, the contribution to cumulative impacts arising 
from the Board’s approval of the Agreements is zero.  Sierra Club v. West Side Irrigation 
District, 128 Cal.App.4th 690, 700 (2005) (court observes that a project “must make some 
contribution to the impact; otherwise it cannot be characterized as a cumulative impact of the 
project”); Citizens for East Shore Parks, supra (lease renewal of an operative marine terminal 
had no cumulative impact to waste discharge since those effects were part of the baseline of the 
existing marine terminal and not of the lease renewal).  Thus, even assuming that there were 
significant cumulative impacts as a result of other hypothetical projects, the contribution to those 
impacts arising from the Board’s approval of the Agreements would be less than cumulatively 
considerable and thus less than significant.   

In sum, the Cumulative Impact Exception does not preclude reliance on the Class 1 and Class 2 
exemptions in connection with the Port’s actions on the Agreements, and the Board’s 
determination on this point must be upheld.  

IV. The environmental impacts of the Agreements were adequately analyzed in a prior 
CEQA document.   

A. None of the triggers for subsequent environmental review have been met. 

A negative declaration was prepared and adopted by the Port in 1992, when it approved the Coal 
Shed (the “Negative Declaration”).  The Negative Declaration identified the purpose of the shed 
as coal storage and coal blending and identified the capacity of the Coal Shed to be 
approximately 150,000 metric tons.9  The Coal Shed was built, in part, to reduce air emissions 
from coal storage and handling.  It was also built to help avoid erratic train arrivals since coal 
could be stored and need not be immediately shipped upon arrival.  (Negative Declaration, p. 8.) 

In terms of maximum throughput, the Coal Shed’s annual throughput has been as high as 2.35 
MMT per year.  None of the existing permits or agreements placed any limit or cap on the 
amount of coal that could be exported through the Coal Shed.  Instead, the only limit on 
throughput is the physical size and physical condition of the shed and accompanying conveying 
and loading equipment.10 

When an EIR or negative declaration has been prepared for a project, a lead agency shall not 
require a subsequent or supplemental EIR unless one of the three prongs of PRC § 21166 is met.  
In simple terms, those three prongs are: (1) substantial changes are proposed to the project that 
would cause new or more severe environmental impacts than those previously disclosed; (2) 
substantial changes have occurred relating to the circumstances under which the project will be 
carried out, such that the project will now cause new or more severe environmental impacts than 
                                                           
9  This is an approximate figure given that the actual maximum storage capacity could vary from approximately 
135,000 to 170,000 metric tons depending on the density and weight of the stored materials. 
10  TranSystems, a Port consultant, estimated the annual throughput capacity of the Coal Shed, assuming a coal-
only operation, to be 2.3 MMT.  
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those previously disclosed; or (3) new information of substantial importance, which was not 
known and could not have been known with the exercise of reasonable diligence at the time the 
EIR was certified or negative declaration was adopted, shows that the project will have new or 
more severe impacts than previously disclosed.  PRC § 21166; see also, CEQA Guidelines 
§ 15162.  PRC § 21166 “represents a shift in the applicable policy considerations” in that “[t]he 
low threshold for requiring the preparation of an EIR in the first instance is no longer applicable” 
and “instead, agencies are prohibited from requiring further environmental review unless the 
stated conditions are met.” Citizens for Megaplex-Free Alameda v. City of Alameda,  149 
Cal.App.4th 91, 110 (2007) [Emph. add.]11 

“When an agency has already prepared an EIR [or negative declaration], its decision not to 
prepare a [subsequent or supplemental EIR] for a later project is reviewed under the deferential 
substantial evidence standard.”  Santa Teresa Citizen Action Group v. City of San Jose, 114 
Cal.App.4th 689, 702 (2003).  Substantial evidence is defined as including “fact, a reasonable 
assumption predicated upon fact, and expert opinion supported by fact.”  PRC § 21080(e)(1).  
Substantial evidence does not include “argument, speculation, unsubstantiated opinion or 
narrative, [or] evidence that is clearly inaccurate or erroneous. . . .”  PRC § 21080(e)(2); see also, 
CEQA Guidelines § 15384(a) (“Mere uncorroborated opinion or rumor does not constitute 
substantial evidence.”).12  The burden is on Appellants to show that the triggers for subsequent 
review are met.  American Canyon Community United for Responsible Growth v. City of 
American Canyon, 145 Cal.App.4th 1062, 1070 (2006).  Appellants have not and cannot sustain 
that burden here.   

The Board’s approval of the Agreements did nothing more than effectuate revisions and 
realignments of existing agreements relating to existing facilities.  Since the Coal Shed began 
operating in 1994, coal has been stored in and shipped out of the facility.  The size and capacity 
of the Coal Shed was fixed when it was constructed, and the amount of coal that can be stored in 
or transported through it is not changing at all as a result of Board’s actions on the Agreements.  
While certain financial terms and provisions related to repair and maintenance of existing 
facilities are changing, those changes do not result in new or substantially more severe impacts 
than were previously disclosed.  Thus, there is no substantial change to the Coal Shed meriting 
subsequent review. 

There are also no substantial adverse changes related to the circumstances under which the 
project will be carried out.  A substantial change of circumstances relates to factors external to 
the project resulting in new or more severe impacts.  For instance, in Mira Monte Homeowners 

                                                           
11  Accord, Citizens Against Airport Pollution v. City of San Jose, 227 Cal.App.4th 788 (2014) (court observes that PRC 
§ 21166 applies when “in-depth review has already occurred, the time for challenging the sufficiency of the 
original [CEQA document] has long since expired, and the question is whether circumstances have changed enough 
to justify repeating a substantial portion of the process”). 
12  See also, Gentry, supra, 36 Cal.App.4th at 1417 (“dire predictions by nonexperts regarding the consequences of a 
project do not constitute substantial evidence.”); Leonoff v. Monterey County Board of Supervisors, 222 Cal.App.3d 
1337, 1352 (1995) (“Unsubstantiated opinions, concerns, and suspicions about a project, though sincere and 
deeply felt, do not rise to the level of substantial evidence supporting a fair argument of significant environmental 
effect.  Environmental decisions should be based on facts, not feelings.”); Citizen Action To Serve All Students v. 
Thornley, 222 Cal.App.3d 748, 756 (1990) (speculation and generalizations about traffic, parking, economic effects, 
and earthquake safety did not constitute substantial evidence). 
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Association v. County of Ventura, 165 Cal.App.3d 357 (1985), the court characterized the 
discovery of an encroachment into wetlands as a substantial change in circumstances that would 
cause the project to have new or more severe impacts than previously disclosed.  As a long-
standing part of the Port, Pier G is an industrial use in an industrial area that has not experienced 
any substantial adverse change in circumstances since adoption of the Negative Declaration for 
the Coal Shed.  To the contrary, as pointed out in the Council letter, the environmental 
conditions in the area have improved in recent years due to the Port’s implementation of the 
Clean Air Action Plan and other environmental programs and regulations. 

Finally, there is no new information of substantial importance that was not known and could not 
have been known with the exercise of reasonable diligence at the time the Negative Declaration 
was adopted, which shows that the Agreements will have new or substantially more severe 
impacts than previously disclosed.  Appellants claim that the greenhouse gas (“GHG”) emissions 
associated with Pier G and the Coal Shed were not analyzed in the Negative Declaration, and 
therefore should be treated as new information.  However, the potential environmental impacts 
of GHG emissions were known or could have been known in 1992 when the Negative 
Declaration was adopted and the Coal Shed was approved.  See, e.g., Citizens Against Airport 
Pollution, supra; see also, Citizens for Responsible Equitable Environmental Development v. 
City of San Diego, 196 Cal.App.4th 515 (2011) (“CREED”) and Concerned Dublin Citizens v. 
City of Dublin, 214 Cal.App.4th 1301 (2013).  In rejecting a claim similar to that raised by 
appellants here, the Citizens Against Airport Pollution court recently noted:  

We reiterate, as stated in CREED,13 that under [PRC] section 21166, subdivision 
(c), “an agency may not require [a subsequent or supplemental EIR] unless ‘[n]ew 
information, which was not known and could not have been known at the time the 
[EIR] was certified as complete, becomes available.’”  (CREED, supra, 196 
Cal.App.4th at p. 532.)  Since the potential environmental impact of [GHG] 
emissions does not constitute new information within the meaning of section 
21166, subdivision (c), City did not violate [CEQA] by failing to analyze [GHGs] 
in [an] addendum [to the EIR].   

Because scientific data regarding GHGs has been known for at least half a century, information 
regarding the potential adverse impacts of GHGs does not constitute information that could not 
have been known at the time the Negative Declaration was adopted.   

Indeed, there is substantial evidence that concerns regarding GHG emissions and climate change 
predate the Board’s 1992 approval of the Negative Declaration.  For instance, in Massachusetts 
v. E.P.A., 549 U.S. 497, 507 (2007), the United States Supreme Court explained the issue began 
garnering governmental attention long before the 1992 Negative Declaration.  The opinion 
states:  

In the late 1970’s, the Federal Government began devoting serious attention to the 
possibility that carbon dioxide emissions associated with human activity could 

                                                           
13  Appellants contend that the CREED case is distinguishable because it only related to the appropriate threshold 
to use in assessing GHG impacts.  Appellants’ Appeal Letter, p. 8.  The court’s decision in Citizens Against Airport 
Pollution plainly refutes Appellants’ position and confirms that this case is directly on point.   
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provoke climate change.  In 1978, Congress enacted the National Climate 
Program Act, 92 Stat. 601, which required the President to establish a program to 
“assist the Nation and the world to understand and respond to natural and man-
induced climate processes and their implications.”  President Carter, in turn, asked 
the National Research Council, the working arm of the National Academy of 
Sciences, to investigate the subject.  The Council’s response was unequivocal: “If 
carbon dioxide continues to increase, the study group finds no reason to doubt that 
climate changes will result and no reason to believe that these changes will be 
negligible. . . .  A wait-and-see policy may mean waiting until it is too late.”  

Further, in City of Los Angeles v. National Highway Traffic Safety Admin., 912 F.2d 478, 483 
(D.C. Cir. 1990), overruled on another ground in Florida Audubon Soc. v. Bentsen, 94 F.3d 658, 
669 (D.C. Cir. 1996), the Natural Resources Defense Council (“NRDC”), argued that an 
“increase in fossil fuel combustion . . . will . . . lead to a global increase in temperatures, causing 
a rise in sea level and a decrease in snow cover that would damage the shoreline, forests, and 
agriculture of California; and these local consequences of such global warming would injure the 
NRDC’s members who now use those features of California for recreational and economic 
purposes.”  The opinion adds, “According to the NRDC, this ‘catastrophic and permanent’ 
change in the global climate would reduce yields from agriculture, increase urban smog, kill 
forests along climatic borders, and cause a two-foot rise in the sea level, thereby destroying 80% 
of United States coastal wetlands, forcing salt water into coastal drinking water supplies, and 
severely damaging shorelines and shoreline-related industries.”  Thus, at least two years before 
the adoption of the Negative Declaration by the Port, one of Appellants here was raising claims 
concerning global climate change in a reported decision.   

Appellants also claim that information regarding coal dust escaping open rail cars constitutes 
new information requiring subsequent CEQA review.  This argument overlooks the fact that 
approval of the Agreements is not causing any increase in rail activities.  If anything, the current 
and future rail activities are projected to be below the levels assumed by the Negative 
Declaration. 

More fundamentally, the debate about uncovered coal-filled railcars dates back to well before the 
1992 approval of the Negative Declaration.  See, e.g., In-Transit Control of Coal Dust from Unit 
Trains, Report No. EPS 4-PR-77-1 (May 1977), by Claudio Guarnaschelli, Environmental 
Protection Service, Fisheries and Environmental Canada and Coal Particulate Emissions from 
Rail Cars, Proceedings from the Air Pollution Control Association specialty conference on 
Fugitive Dust Issues in the Coal Use Cycle, Pittsburgh, PA, USA (April 1983).  Indeed, as 
referenced by the second article, the Air Pollution Control Association had an entire conference 
on coal dust issues nine years before the 1992 approval of the Negative Declaration.  In coal 
producing states such as Virginia, debates were raging in the 1991-1992 time frame as to 
whether legislation should force the railroad companies to cover coal cars.  See 1992 Session, 
Virginia Senate Joint Resolution No. 1, February 5, 1992, Continuing the Special Subcommittee 
Studying Measures to Reduce Emissions from Coal Carrying Rail Cars as a Joint Subcommittee.  
See also, A Rail Emission Study:  Fugitive Coal Dust Assessment and Mitigation, Edward M. 
Calvin, et al, p. 50, and the referenced documents cited therein, all of which predate the 1992 
Negative Declaration. 
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Even the enactment of new regulations does not trigger further review if information about the 
underlying issue was known or could have been known at the time the original CEQA document 
was prepared.  Fort Mojave Indian Tribe v. Department of Health Services, 38 Cal.App.4th 1574, 
1605 (1995); Concerned Dublin Citizens, supra, 214 Cal.App.4th at 1320.   

Thus, like GHG, the issues associated with uncovered coal-carrying rail cars do not constitute 
new information. 

Appellants’ claims that new reports and studies about coal dust have become available is thus 
irrelevant, since information about those issues was known or could have been known at the time 
the Negative Declaration was adopted.14  Even if such information was somehow viewed as new 
and related to the Agreements, the only activities associated with the Agreements that will 
change the physical environment–the maintenance, repair and replacement of the Pier G 
infrastructure–will not result in any new or more severe impacts than were previously disclosed. 

Moreover, Appellants’ arguments are based upon the assumption that the Port has jurisdiction 
over such items as coal production and transport.  When an agency has no jurisdiction or 
authority to modify a project or impose mitigation, no subsequent or supplemental EIR is 
required because further CEQA review would be a “meaningless exercise.”15  See, e.g., San 
Diego Navy Broadway Complex Coalition v. City of San Diego, 185 Cal.App.4th 924, 928, 933-
934, 938-940 (2010) (design review approval granted in subsequent review context did not 
extend to climate change or GHG impacts);  PRC § 21002 (noting that the fundamental policy 
objective of CEQA is to “assist public agencies in systematically identifying both the significant 
effects of proposed projects and the feasible alternatives or feasible mitigation measures which 
will avoid or substantially lessen such significant effects.”); CEQA Guidelines § 15126.4 
(“Mitigation measures must be fully enforceable through permit conditions, agreements, or other 
legally-binding instruments.”); CEQA Guidelines § 15040 (“CEQA does not grant an agency 
new powers independent of the powers granted to the agency by other laws.”); and CEQA 
Guidelines § 15041 (mitigation measures must have an essential nexus, and be roughly 
proportional, to the impacts of a proposed project).  The Port has no authority to impose legally 
binding mitigation requirements on coal mining activities undertaken by third parties in other 
states, on the transport of coal by third party railroad companies (which are governed exclusively 
by the federal Surface Transportation Board), on the transport of coal overseas by third party 
shipping companies, or on the burning of the coal in a foreign country to produce energy.  

                                                           
14  If the trigger for subsequent review were, as Appellants contend, that new reports and studies about an issue 
have become available, the exception would swallow the rule because new reports and studies about 
environmental issues are always being made available.  “CEQA does not require a lead agency to conduct every 
test or perform all research, study, and experimentation recommended or demanded by commentors.”  CEQA 
Guidelines § 15204(a).  And, agencies are prohibited from requiring further environmental review unless the stated 
conditions for subsequent review are met.  Citizens for Megaplex-Free Alameda, supra.   
15  Courts have also emphasized this principle in CEQA cases not arising in a subsequent review context.  See, e.g.,  
Citizens for East Shore Parks, supra (court rules that refinery operations were not part of the renewal of the lease 
of a marine terminal because the refinery required no approvals by the commission for continued operations) and 
Leach v. City of San Diego, 220 Cal.App.3d 389 (1990) (city not required to prepare an EIR before drafting water 
from an existing reservoir because city had no ability to minimize the environmental impacts that might be 
identified in an EIR).   
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Because the Agreements do not encompass those activities or the parties undertaking them, 
CEQA review would be an empty and wasteful exercise.16   

In short, none of the triggers for subsequent environmental review have been met and substantial 
evidence supports the Port’s decision to not prepare a subsequent or supplemental EIR. 

B. The purported impacts referenced by Appellants as the alleged basis for 
requiring subsequent CEQA review are not only unrelated to the 
Agreements, but are also remote, speculative and beyond the scope of CEQA. 

Appellants assert that a thorough environmental analysis of the global impacts of coal use from 
its mining to its transport, to its use overseas for energy production must be performed.17  
However, as explained above and in the Council letter, these issues do not relate to the Board’s 
approval of the Agreements and do not trigger any of the factors requiring subsequent 
environmental  review.  Appellants cite no authority to support the scope of their request; nor 
does such authority exist.18  CEQA instead requires a good faith effort to reasonably disclose 
localized impacts associated with a project and cautions against attempting to assess speculative 
or uncertain impacts.   

The Agreements involve the modification of certain contract terms related to existing, 
operational Port facilities.  The Agreements do not encompass mining, transport or overseas use 
of coal or petroleum coke.  The impacts associated with coal mining, transport and use would 
occur with or without the Agreements and thus are not impacts of the Agreements.  See, e.g., 
Friends of the Eel River v. Sonoma County Water Agency, 108 Cal.App.4th 859, 876 (2003) 
(court observes that “when a project relies on an arrangement that predates the project and is 
authorized in a different proceeding, the project’s EIR [need not] consider the significant impacts 
of this prior arrangement.”).  In other words, the worldwide demand for coal will be met with or 
without the continued lease of the existing Coal Shed to Oxbow.  Thus, neither the mining, 
transport, nor burning of coal for energy production could fairly or reasonably be considered 
impacts of the Agreements. 

                                                           
16  Appellants themselves acknowledge the geographical limits on environmental review and mitigation in their 
letter, yet ask the Port to do what Appellants themselves admit cannot be done.  See Appellants’ Appeal Letter, p. 
17 (“while BNSF has a voluntary tariff encouraging the use of surfactants [to control dust] for Powder River Basin 
coal, this tariff would not apply to areas outside the Powder River Basin, such as the Utah or Colorado coal shipped 
to Long Beach for export.”).   
17  See, Appellants’ Appeal Letter, p. 11 (“To be clear, the CEQA analysis must examine the full direct, indirect, and 
cumulative impacts of the proposed project–from the mining of the coal in the Power River Basin or Utah, 
Colorado, or New Mexico, the transport of the coal by rail through several states and hundreds of communities, 
the loading and shipping of coal via large ocean vessels, to the burning of the coal in Asia.”).  Appellants contend 
that such an analysis must address impacts related to air quality, GHG emissions, public safety, biological and 
marine resources, etc. 
18  Along those lines, it is important to keep in mind that CEQA is not to be interpreted “in a manner which imposes 
procedural or substantive requirements beyond those explicitly stated in [the statute] or in the [CEQA] guidelines.”  
PRC § 21083.1.  The California Supreme Court has likewise cautioned that CEQA “must not be subverted into an 
instrument for the oppression and delay of social, economic, or recreational development or advancement.”  
Laurel Heights Improvement Association v. Regents of University of California, 6 Cal.4th 1112, 1132 (1993) and 
Citizens of Goleta Valley v. Board of Supervisors, 52 Cal.3d 553, 576 (1990). 
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More fundamentally, even if what was at issue was a new coal export facility rather than an 
ongoing coal export facility, the analysis requested by Appellants would require the Port to 
examine the impacts of activities that generally take place outside California, and even outside of 
the United States, which is plainly beyond the scope of CEQA.  The purpose of CEQA is to 
analyze projects’ environmental impacts within the State of California.  For instance, PRC 
§ 21000 states:  “The Legislature finds and declares as follows:  (a) The maintenance of a quality 
environment for the people of this state now and in the future is a matter of statewide concern.  . 
. .  (c) There is a need to understand the relationship between the maintenance of high-quality 
ecological systems and the general welfare of the people of the state, including their enjoyment 
of the natural resources of the state.  . . .  [and]  (g) It is the intent of the Legislature that all 
agencies of the state government which regulate activities or private individuals, corporations, 
and public agencies which are found to affect the quality of the environment, shall regulate such 
activities so that major consideration is given to preventing environmental damage, while 
providing a decent home and satisfying living environment for every Californian.”  [Emph. 
add.] 

Nothing in CEQA requires the far-reaching analysis urged by Appellants here.  Instead, CEQA 
specifically requires that analysis be focused on impacts within a relatively localized project 
area.  CEQA Guidelines § 15125, which addresses the environmental setting, states: “An EIR 
must include a description of the physical environmental conditions in the vicinity of the 
project, as they exist at the time the notice of preparation is published, or if no notice of 
preparation is published, at the time the environmental analysis is commenced, from both a local 
and regional perspective.”  [Emph. add.]  In City of Riverside v. City of Los Angeles, the Fourth 
District Court of Appeal ruled that the Port of Los Angeles did not abuse its discretion by failing 
to include an analysis of increased rail traffic some 65 miles away in Riverside allegedly due to a 
port expansion project.  See Additional Reference Documents.  The court there reasoned that 
Riverside was not in the vicinity of the project area and that it was speculative to tie impacts 
there to a port expansion project.  See also Trial Court ruling in City of Riverside v. City of Los 
Angeles included in Additional Reference Documents. 

A significant effect on the environment is defined as a “substantial adverse change in the 
physical conditions which exist in the area affected by the proposed project.”  CEQA 
Guidelines § 15002(g) [Emph. add.];19 see also, CEQA Guidelines § 15126.2 (“In assessing the 
impact of a proposed project on the environment, the Lead Agency should normally limit its 
examination to changes in the existing physical conditions in the affected area as they exist at the 
time [environmental review commences],” noting that the discussion should include “relevant 
specifics of the area” and the “resources involved.”).  The scope of review certainly does not 
extend to impacts beyond the borders of California (over which the Legislature of this State has 
no jurisdiction), especially ones that are not directly or indirectly caused by a project, as is the 
case here.  Any analysis of such impacts would be speculative and beyond the reasonable, good 
faith disclosure standard established by CEQA.  CEQA Guidelines §§ 15064(d)(3), 15088(c), 
15144, 15145, 15151, 15204(a); Save Tara v. City of West Hollywood, 45 Cal.4th 116, 133 
(2008); Save Round Valley Alliance v. County of Inyo, 157 Cal.App.4th 1437, 1450-1454 (2007).  

                                                           
19  Accord, CEQA Guidelines § 15382. 
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The genesis of the obligation to analyze GHG emissions in CEQA documents is the California 
Global Warming Solutions Act of 2006 or “AB 32.”  The focus of AB 32 is on “statewide 
greenhouse gas emissions,” which are expressly limited to “the total annual emissions of 
greenhouse gases in the state.”  Health & Safety Code Section 38505(m).  [Emph. add.]  The 
mandate of AB 32 is to reduce the “in state” GHG emissions to their 1990 level by 2020.  Health 
& Safety Code Section 38550. 

The CEQA Guidelines were amended in 2010 to address GHG emissions.  CEQA Guidelines 
§ 15064.4 requires a lead agency to “make a good-faith effort, based to the extent possible on 
scientific and factual data, to describe, calculate or estimate the amount of greenhouse gas 
emissions resulting from a project.”  When assessing the significance of GHG impacts, CEQA 
Guidelines § 15064.4(b) states that a lead agency should consider, among others, “[t]he extent to 
which the project complies with regulations or requirements adopted to implement a statewide, 
regional, or local plan for the reduction or mitigation of greenhouse gas emissions.”  [Emph. 
add.]  In regard to plans for the reduction of GHG emissions, CEQA Guidelines § 15183.5 states 
that such plans must, among others, “[q]uantify greenhouse gas emissions . . . resulting from 
activities within a defined geographic area,” and “[i]dentify and analyze the greenhouse gas 
emissions resulting from specific actions or categories of actions anticipated within [that] 
geographic area.”  [Emph. add.] 

In Save the Plastic Bag Coalition v. City of Manhattan Beach, 52 Cal.4th 155 (2011), the 
California Supreme Court cautioned against reliance on “life cycle” studies associated with a 
particular product, such as plastic or paper bags.  The court noted that while such studies may be 
a useful guide for the decision-maker when a project entails substantial production or 
consumption of a product, when “increased use of the product is an indirect and uncertain 
consequence, and especially when the scale of the project is such that the increase is plainly 
insignificant, the product ‘life cycle’ must be kept in proper perspective and not allowed to 
swamp the evaluation of actual impacts attributable to the project at hand.”  52 Cal.4th at 175.  
The court went on to conclude that the environmental impacts discernible from the life cycles of 
plastic and paper bags would not be significantly impacted by a plastic bag ban in the City of 
Manhattan Beach. 

Similarly here, it simply cannot be shown that the changing of economic terms in the 
Agreements would create as much as a ripple in sea of worldwide coal production, distribution 
and usage. 

Further, and tellingly, the Governor’s Office of Planning & Research (“OPR”) and Natural 
Resources Agency specifically rejected the notion of requiring the type of global analysis of 
GHG emissions urged by Appellants here when adopting CEQA Guidelines on that topic, noting 
that “the phrase ‘associated with’ in the preliminary draft [of CEQA Guidelines § 15064.4] was 
replaced by ‘resulting from’ to conform to the existing CEQA law that requires analysis only of 
impacts caused by the project.  This change is also necessary to avoid an implication that a 
‘life-cycle’ analysis is required.”  April 13, 2009 letter from Cynthia Bryant, Director of OPR to 
Natural Resources Secretary Mike Chrisman.  (Emph. add.) 

In short, the impacts of coal mining, transport and use are separate and divorced from the 
Agreements and those impacts do not trigger the need for subsequent environmental review.  
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Finally, nothing in CEQA mandates the far-reaching and limitless analysis urged by Appellants 
here.   




