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CONTRACT FOR CONTINUUM OF CARE

34332
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

"Contract") is made and entered into, in duplicate, as of July 13, 2016 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on June 9, 2015, by and between CHILDREN TODAY, a California

nonprofit corporation ("Organization"), whose address is 2951 Long Beach Boulevard,

Long Beach, California 90806, and the CITY OF LONG BEACH, a municipal corporation

(the "City").

WHEREAS, the City has received a grant from the U.S. Department of

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low-income and homeless

residents; and

WHEREAS, as part of the 2015 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into a

contract with Organization that provides the grant funding within a maximum amount and

program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions contained

herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
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Section 2.

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "24 CFR 578 Homeless Emergency Assistance and Rapid

Transition to Housing: Continuum of Care Program; Interim Final Rule, Docket No.

FR-5476-1-01, Federal Register, Volume 77, No. 147, July 31, 2012", Attachment

"0" entitled "CFR Title 2, Subtitle A, Part 200 - Uniform Administrative

Requirements, Cost Principles, and Audit Requirements for Federal Awards, 1-1-15

Edition", also known as the OMB Super Circular (which supersedes requirements

from OMB Circular A-11 0, A-122 and A-133), Attachment "E" entitled "Health

Information in Compliance with the Health Insurance Portability and Accountability

Act of 1996 (HIPAA) and the Health Information Technology for Economic and

Clinical Health Act (HITECH Act) Business Associate Agreement", Attachment "F"

entitled "Certification Regarding Debarment", and Attachment "G" entitled

"Certification Regarding Lobbying", all of which are attached hereto and

incorporated by this reference, and the Long Beach Continuum of Care Grants

Guidelines, which have been provided to Organization and are incorporated by this

reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations contained in the 2015 HUD Continuum of Care

NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach

Continuum of Care Grants Guidelines, this Contract and attachments A-G, the City

of Long Beach Consolidated Plan, the Grant Agreement, the Request for Proposal

("RFP") and Organization's proposal in response to the RFP.

Section 3. The term of this Contract shall be the Operational Year

2
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beginning on July 1, 2016 and ending on June 30, 2017, including an additional 6-month

post-operational period, unless sooner terminated as provided herein.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding, cash and/or in-kind match at

the rate required by 24 CFR 578.73, and mainstream resources available to

continue the services identified in this Contract. Further, Organization shall maintain

cash reserves equivalent to three (3) months of funding necessary to provide

services under this Contract.

8. Total disbursements made to Organization under this Contract

by the City shall not exceed Two Hundred Fifty-One Thousand Four Hundred Fifty-

Eight Dollars ($251,458) over the term of this Contract. Upon execution of this

Contract, the City shall disburse funds payable hereunder in due course of

payments following receipt from Organization of billing statements in a form

approved by the City showing expenditures and costs identified in Attachment "8".

C. The City shall pay to Organization the amounts specified in

Attachment "8" for the categories, criteria and rates established in that Attachment.

Organization may, with the prior written approval of the Director of the City's

Department of Health and Human Services, or his designee, make adjustments

within and among the categories of expenditures in Attachment "8"; provided,

however, that such adjustment(s) shall not cause the amount of the total budget

stated in Attachment "8" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

within the 15-day period may result in late payment from the City. Submission of
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incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating to

that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of funds.

F. The City closes its fiscal year during the months of August and

September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice and APR certified by one of Organization's officers or by its

Executive Director. The City reserves the right to refuse payment of any outstanding

invoice if Organization fails to submit a final invoice, or certified APR within thirty

(30) days of the end of the Operational Year.

H. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City will

not be obligated to pay Organization for costs incurred unless HUD releases funds

to the City. For this reason, failure of Organization to submit the final invoice and

certified APR within thirty (30) days after the end of the Operational Year may result

in loss of reimbursement of funds.

I. The City reserves the right to withhold payment of an invoice
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pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by the

City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate
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Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt of

a written or oral request from a City representative, unless a longer period of time is

otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data elements

that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Seven Hundred Fifty Thousand Dollars

($750,000) or more in Federal funds in an Operational Year, then Organization shall

submit an audit report to the City in accordance with OMS Super Circular no later

than thirty (30) days after receipt of the audit report from Organization's auditor or

no later than nine (9) months after the end of the Operational Year, whichever is

earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars

($750,000) in Federal grant funds in an Operational Year, submission of the audited

financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention or

treatment services through the project.

S. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are
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consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,

as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability

or handicap. Organization shall take affirmative action to assure that applicants are

employed or served, and that employees and applicants are treated during

employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or termination; rates of payor

other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent
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data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall act

as an independent contractor and not as an employee, representative, or agent of

the City. Organization's obligations to and authority from the City are solely as

prescribed in this Contract. Organization expressly warrants that it will not, at any

time, hold itself out or represent that Organization or any of its agents, volunteers,

subscribers, members, officers or employees are in any manner officials, employees

or agents of the City. Organization shall not have any authority to bind the City for

any purpose.

B. Organization acknowledges and agrees that (a) the City will not

withhold taxes of any kind from Organization's compensation, (b) the City will not

secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary rights,

benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and any

assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10.

A. Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents ("Indemnified

Parties"), from and against any and all liability, claims, demands, damage, loss,

obligations, causes of action, proceedings, awards, fines, judgments, penalties,
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costs and expenses, arising or alleged to have arisen, in whole or in part, out of or

in connection with (1) Organization's breach or failure to comply with any of its

obligations contained in this Agreement, or (2) negligent or willful acts, errors,

omissions or misrepresentations committed by Organization, its officers,

employees, agents, subcontractors, or anyone under Organization's control, in the

performance of work or services under this Agreement (collectively "Claims" or

individually "Claim").

8. In addition to Organization's duty to indemnify, Organization

shall have a separate and wholly independent duty to defend Indemnified Parties at

Organization's expense by legal counsel approved by City, from and against all

Claims, and shall continue this defense until the Claims are resolved, whether by

settlement, judgment or otherwise. No finding or judgment of negligence, fault,

breach, or the like on the part of Organization shall be required for the duty to defend

to arise. City shall notify Organization of any Claim, shall tender the defense of the

Claim to Organization, and shall assist Organization, as may be reasonably

requested, in the defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from grant

funds allocated to Organization if itemized on Attachment "8") for the duration of this

Contract the following insurance and bond against claims for injuries to persons or

damage to property that may arise from or in connection with the performance of

this Contract by Organization, its agents, representatives, employees, volunteers or

subcontractors.

(1) Commercial general liability insurance (equivalent in scope

to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less than

One Million Dollars ($1,000,000) per occurrence and Two Million Dollars

($2,000,000) general aggregate. Such coverage shall include but not be

9
RCZ:bg A16-01910
L:lAppsICtyLaw32IWPDocsID021IP027\00649216.docx



1

2

3

4

5

6

7

8

9

10

11
0

~ ».Q
12z~LJ..<:tO:::L....c:tO

o£F::~
I-~~-N 13I- »"00
~ :=: Co co>-u>oI- - QlC'l 14-z"S~US;::ouwo:::OJI~c:.c 15I-a..m~
LJ..(J)UQJOwOOJw-l-o 16uO:::lJlc:
-~~oLJ..I -ILJ..uC') 17o C')C')

18

19

20

21

22

23

24

25

26

27

28

limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form CG

20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no special

limitations on the scope of protection given to the City, its Boards and

Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 0001 0692), covering Auto Symbol 1 (Any Auto) in an

amount not less than Five Hundred Thousand Dollars ($500,000) combined

single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization hereunder

or Twenty-Five Thousand Dollars ($25,000), whichever is less, to safeguard

the proper handling of funds by employees, agents or representatives of

Organization who sign as the maker of checks or drafts or in any manner

authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage

for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The
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City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as they

would have been protected had the policy or policies not contained retention or

deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to any

other insurance or self-insurance maintained by the City. Organization shall notify

the City in writing within five (5) days after any insurance required herein has been

voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

endorsements for each insurance policy shall contain the original signature of a

28 person authorized by that insurer to bind coverage on its behalf. In addition,
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B. Organization certifies that the building for which the grant funds

will be used for supportive services, assessment and/or homeless prevention

services shall be maintained as a shelter or provider of programs for homeless

28 individuals during the term of this Contract.
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Organization, shall, within thirty (30) days prior to expiration of this insurance, furnish

to the City certificates of insurance and endorsements evidencing renewal of the

insurance. The City reserves the right to require complete certified copies of all

policies of Organization and Organization's contractors and subcontractors, at any

time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her designee.

Not more frequently than once a year, the City's Risk Manager or his/her designee

may require that Organization, Organization's contractors and subcontractors

change the amount, scope or types of coverages if, in his or her sole opinion, the

amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be construed

or deemed as a limitation on liability relating to Organization's performance or as full

performance of or compliance with the indemnification provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, then

the building must be maintained as a shelter for or provide supportive services to

homeless individuals for not less than ten (10) years nor more than fifteen (15) years

according to a written determination delivered to Organization by the City, and such

determination shall state when the applicable period of time shall commence and

terminate in accordance with 24 CFR Part 578.81.
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C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious

or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a

religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will not

limit such services or give preference to persons on the basis of

religion;

(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of

13
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services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or in

which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to be

a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may continue

to carry out its mission, including the definition, practice, and expression of

its religious beliefs, provided that it does not use direct HUD funds to support

any inherently religious activities, such as worship, religious instruction, or

proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over

its internal governance, and it may retain religious terms in its organization's

14
RCZ:bg A16-01910
L:\AppsICtyLaw32IWPDocslD021IP027100649216.docx



1
2
3
4
5
6
7
8
9
10
11

0iii >..Q 12Z~LLo;tc:::•....cteofJ;::~f-~"-_N 13f- >."00
~~roCX)>-u>of- - Q) C'l 14-z"S~uS;::ouwc:::aJI~c:.c 15f-o.Slal
LL(/)UQ)OwOaJw...J-c 16uC:::lIlc:
-~~oLLI ...J
LLUC") 17o C")C")

18
19
20
21
22
23
24
25
26
27
28

name, select its board members on a religious basis, and include religious

references in its organization's mission statements and other governing

documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is used

for both eligible and inherently religious activities, HUD funds may not exceed

the cost of those portions of the acquisition, construction, or rehabilitation that

are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other

rooms that a HUD funded religious congregation uses as its principal place

of worship, however, are ineligible for HUD funded improvements.

Disposition of real property after the term of the grant, or any change in use

of the property during the term of the grant, is subject to government-wide

regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or families

with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

treatment, counseling, supervision and other services essential for achieving

independent living; and

(2) Other Federal, State, and local private assistance

15
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Section 14. The City shall facilitate the submission of all reports required by

HUD based on information submitted by Organization to the City. The City shall act as the

primary contact for Organization to HUD for services provided under this Contract. The

City shall facilitate directly to HUD the submission of any information related to all financial

and programmatic matters in this Contract, including but not limited to reimbursements of

grant funds, requests for changes to Organization's budget, requests for changes to

Organization's application for grant funds and requests for changes to Organization's

24 Technical Submission.
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available for such individuals, including mainstream resources.

I. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of

this Contract and such other requirements as from time to time may be promulgated

by HUD.

J. Organization shall execute a Certification Regarding

Debarment in the form shown on Attachment "F".

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "G".

Section 13. Organization certifies that it has established a Drug-Free

Awareness Program in compliance with Government Code Section 8355, that it has given

a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

possession or use of a controlled substance is prohibited and action will be taken for

violation.

25 Section 15. All notices given hereunder this Contract shall be in writing and

26 personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

27 requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

28 Homeless Services Officer, and to Organization at the address first stated above. Notice

16
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1 shall be deemed given on the date personal delivery is made or the date shown on the

2 return receipt, whichever is earlier. Notice of change of address shall be given in the same

3 manner as stated for other notices.

4 Section 16. The City Manager or his/her designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

his/her designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either party

terminates this Contract, all funds held by Organization under this Contract which have not

been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this Contract.

Section 20. The acceptance of any service or payment of any money by the

City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.

26 /II

27 /II

28 /II
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CHILDREN TODAY, a California nonprofit
corporation

BY~~'
Name ~~ r J"s l~l'I~~ /J,

Title v~ PA.Lr~J

IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

This Contract is approved as to form on --"~~-t3,+-._1-,--- , 2016.

__ 8----,' f--/ t-f--+-II_L , 2016
I I

_____ -ti--+-_l-+---+_, 2016
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"Organization"

CITY OF LONG BEACH, a municipal
corporation

~CIJTEDPURSUANT
BY~ ~ SEC~ON 301 OF

C't M E cln Ct1MT!R.
I Y anager
AsslstantCity Manag_

"City"

, City Attorney
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City of Long Beach
2015 Continuum of Care (CoC) Program

Scope of Work

Agency: Children Today

HUD Grant: CA0640U9D061508

Project Name: The Play House

CLB Contract: PENDING---";'~";';;;;";'';'''';'';;;----------II

Program Objective: The Play House is a SSO program located in the City of Long Beach that provides critical
child care and support services to 30 children of HUD eligible families, between the ages of 6 weeks and 6
years. The Play House is a free, child development program for homeless children located at St. Luke's
Episcopal Church in LB. While parents are taking advantage of counseling services, housing assistance,
substance abuse support, and job training and placement, they are at ease knowing their children are in the
safe, nurturing and supportive environment that Children Today's provide. The Play House provides kids a
safe environment, nutritious meals and snacks, and specially trained, nurturing teachers. The program helps
children build resiliency and supports them so they can overcome the glaring deficits in their environment. It
also gives parents the opportunity to utilize the available services to help return the family to residential
stability, increased income, and greater self-sufficiency. As a member of the LB CoC, Children Today works
with numerous partners providing a range of services to help families get back on their feet.

Children Today's projected outcome include: 57% of adults will maintain or increase their total income as of
the end of the operating year or project exit; and 90% of persons will be utilized the program during the
operating year. In Long Beach, thousands of families struggle to overcome obstacles to housing and financial
stability. For families with low incomes, finding appropriate and affordable child care so they can go to work,
look for work, or find stable housing, is a challenge. Of course, the impacts of homeless ness aren't limited to
housing and financial struggles, or even to adults. Children experiencing homeless ness are impacted by the
trauma that homeless ness creates. They are sick 4 times more often than housed children, showing a
significant increase in respiratory infections, ear infections, gastrointestinal problems, and asthma. Nearly 20%
of children between the ages of 3 and 6 will have serious emotional problems requiring professional
intervention. Developmentally, preschool children experiencing homelessness fall far behind their housed
peers. They are 4 times more likely to exhibit developmental delays, and will have twice as many learning
disabilities.

Children Today accepts referrals mostly through CoC partners, it is imperative that we keep the CoC
collaborative aware of openings at The Play House, through one on one communications, monthly case
conference meetings at the MSC, and via HMIS dashboard. Outside the CoC, Children Today has cultivated
relationships with other child care, social services, and homeless providers, including faith-based programs
and privately funded partners. The CoC also provides participants with access to SSI/SSDI TA through the
local SOAR initiative led by Help Me, Help You, a partner co-located at the MSC.

Outcomes/Performance Measures

Universe # Target # Target %

Adults who maintained or increased their total
income (from all sources) as of the end of the
operating year or project exit.

1 21 12 57%

Persons who utilize the project during the
operating year.2 51 46 90%

Note: Universe number reflects project participant chart PIT

~~initial

r
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•
City of Long Beach

Department of Health and Human Services
Homeless Services Division

Continuum of Care Program: Scope of Work

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

Coordinated Entry System
(CES)

The agency will participate in the Coordinated Entry System, ensuring that
any point of entry in the CoC provide participants with access to
stabilization and housing. The agency will participate in the CoC's CES
intake process. Participation includes direct service for and referrals to:
homeless programs, prevention and diversion, mainstream resources and
housing. Projects will prioritize referrals from the CEShubs, to fill project
vacancies within five (5) business days.

Outreach and
Engagement

The agency will partiCipate in outreach and engagement of the street
homeless population including participation in the long Beach CoC Street
Outreach Network. The agency will utilize the HMIS to enter, document
and update data on outreach and engagement of the street homeless
population and follow protocol for adding participants onto the Chronic
Homeless Registry.

Universal Assessment The agency will utilize the Vulnerability Index-Service Prioritization
Decision Assistance Tool (VI-SPDAT), the long Beach CoC's universal
assessment tool, to assess participant's housing and service needs. The
agency will follow the CoC's Written Standards guiding the use of the VI-
SPDAT.

Prioritization for
Permanent Supportive
Housing (PSH)Placement

The agency will participate in the long Beach CoC PSH Placement
Prioritization Process. All PSHplacements will be prioritized according the
CoC's written prioritization process and aligned with HUD priorities. PSH
placements will come from the Housing Prioritization List established by
the Chronic Homeless Registry.

Housing First The agency will utilize a Housing First approach per the awarded project
application. Housing First is a model of housing assistance that prioritizes
rapid placement and stabilization in permanent housing that does not
have service participation requirements or preconditions (such as sobriety
or a minimum income threshold). It is an approach to: 1) quickly and
successfully connect individuals and families experiencing homelessness
to permanent housing, 2) without barriers to entry, such as sobriety,
treatment or service participation requirements, or 3) related
preconditions that might lead to the participant's termination from the
program. Supportive services are offered to maximize housing stability
and prevent returns to homelessness as opposed to addressing
predetermined treatment goals prior to permanent housing entry;
however, participation in supportive services is based on the needs and
desires of participants.

ATTACHMENT fL....... ')
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CONTINUUM OF CARE PROJECT AND SYSTEM PERFORMANCE MEASURES
These performance measures set the standard for how effective the CoC is reducing the number of people who become homeless,
assIsting people to become quickly and stably housed and preventing homelessness overall. All performance measures are Inter.

related and help to provide a holistic view of system performance for the long Beach Coc.

Increase the number of persons exiting to permanent housing
» Chan e In exit to rmanent housing 80%

Increase the number of persons remaining In permanent housing

» Personsserved in ermanent housin pro 'ects retain permanent housin at (6 months) 80%

Increase the number of persons served monthly

» Increase persons served in emergency shelter, transitional housing projects and supportive
services who exit to permanent housin destinations; increasin ermanent housin lacements

Increase residential project occupancy

» Increase daily utilization of beds in emergency shelter, transitional housing and permanent
housing projects

» Fill vacancies within tve (5) busIness do s
Persons age 18 or older Increase employment Income during operating year

» Homeless adults being served in CoCprojects increase their earned income from year to year
and between their enrollment in the s stem and their exit

Persons age 18 or older increase other cash income during operating year

» Homeless adults being served in CoCprojects increase their other income (i.e. GR,551,SOAR,
TANF,VABene Its) am year to year and between their enrollment in the s stem and their exit

90%

90%

20%

54%

Reduce the number of persons experiencing homelessness for the first time - diversion/prevention
» Decrease the number 0 people reeeivin CoC ro 'ect servicesfor the first time

Reduce the length of time persons remain homeless

» Change in the average and median length of time persons are in emergency shelter, transitional
housing and supportive services;
Avera e = total do s/totot ersons homeless durin reporting period

Reduce the number of persons returning to homelessness

» Decreaseexits from permanent housing back to homelessness (not backwards to emergency
shelter or transitional housin ra rams)

..;,.~.~.,,~i "elf P.~foRMANCEOBJ£cn~
Reduce the length of stay In Transit/onal housing project

» Reduction of persons who are moving from transitional housing to permanent housing in less
than 9months. Expedite ermanent housin locements in less than 9 months rom entry.

Reduce the number of persons exiting with Unknown Destination

» Reduction of persons who are exiting from emergency shelter, or transitional housing with an
·Unknawn destination"

Reduce the number of persons exiting with No Financial Resources

» Reduction of homeless adults being served in CoCprojects who have "No identified earned
and/or other income" rior to exitin the project

LB - Less than
9 months

HUD-30 days
or less

" ~.

less than 9
months

less than 5%

Less than 5%

Cost Effectiveness: # of permanent housing placements/total project budget including match

These Performance Measures will:

.:. Reveal significant information about how well projects are functioning and where improvements are necessary .
•:. Help CoC's Identify gaps in services across the Continuum of Care .
•:. Compel the projects to better target the populations they are serving;

o Where they are entering into the long Beach CoC - tributaries to homelessness.
o Where they are exiting to after services are provided - Permanent housing goal

o Placements to emergency shelter and transitional housing projects coincide with supportive services in an
effort to achieve more rapid placements into permanent housing.
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Docket No. FR-5476-1-o1]

RIN 2506-AC29

Homeless Emergency Assistance and
Rapid TransItion to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTHAct),
enacted into law on May 20,2009,
consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part ofHUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTHAct also
directs HUD to promulgate regulations
for these new programs and processes.

This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO)program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Yoar
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTHAct requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Dopartment of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Nole: To receiveconsideration118 public
comments,commentsmust be submitted
throughone of the two methods specified
above.Agatn,all submissionsmust referto
the docketnumber and title of the rule.

No Facsimile Comments. Facsimile
(FAX)comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Sorvice at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness: promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.
Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HVD. These provisions are
summarized below.

1. General Provisions (Subpart A}:
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Care," "applicant," and
"collaborative applicant." A '
"Continuum of Care" is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
"Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUn on
behalf of the Continuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
. measura a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and GrantA ward
Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN)amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.

4. Program Components and Eligible
Costs (Subpart D):Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-PerfOrming Communities
(Subpart E):HUD will annually, subject
to the availability of appropriate data,
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC).An HPC may use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance to individuals and families at
risk of homeless ness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects Within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy. .

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUDwill provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum of Care funds.
After having been selected for funding.
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate. HUD has
also established sanctions to strengthen
its enforcement procedures.
Benefits and Costs
This interim rule is intended to help

raspond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (t.e., Shelter Plus Care,
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.
The Consolidated and Further

Continuing Appropriations Act, 201,2
(pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.
I. Background-HEAR.11I Act
On May 20, 2009, the President

signed into law" An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTHAct
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995. The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessoess prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.
Hun commenced the process to

implement the HEARTHAct with
rulemaking that focused on the
definition of "homeless." Hun
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5,2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKInney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability." In addition, the Defining
Homeless rule included recordkeeping
requirements related to the "homeless"
definition. On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTHAct, with the publication of
the proposed rule titled "Homeless
Management Information Systems
Requirements" (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTHAct.
This rule establishes the regulatory

framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, Hun's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995. A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by alack of shelter, but
involves a variety of underlying, unmet
needs-physical, economic, and social.
The HEARTHAct not only codified in

law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Sup:r0rtive
Housing, Shelter Plus Care, an Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out
this congressional intent.

n. Overview of Interim Rule
As amended by the HEARTH Act,

Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.
This interim rule establishes the

Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, In order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of "Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness," the Continuum of Care
must be involved in the coordination of
other funding streams and resources-
federal, local, or private-of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Intaragency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTHAct However, while the
HEARTHAct directed that regulations
be established for HMIS, HMIS is not
new to many HUn grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guidance.
The following provides an overview

of the proposed rule.
General Provisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization Of,
mainstream programs; and optimize
self-sufficiency among individuals and

ATIACHMENT .-••--.~ •••..•••
PAGE ••_.!t ..... OF •.••~.~ .. PAGES



Federal Register/Vol. 77, No. 147 /Tuesday, July 31, 2012/Rules and Regulations 45425

families experiencing homelessness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of "developmental
disability," "homeless," "homeless
individual," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of "at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.
HUD received valuable public

comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning of the phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "chronically
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." HUD distinguishes beLween
the applicant(s) designated to apply for
and carry out projects (the "applicant")
.and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system. .

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.
HUDhighlights that its definition of

collaborative applicant does not track
the statutory definition, which is found
. in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not required to be legal eritities, but
HOD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers. faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers. law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum.
These organizations carry out the

responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term "Continuum of
Care" for "collaborative applicant," the
definition of "high-performing
community" in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in § 578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B)that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance.' " In HUD's
regulatory definition of "private
nonprofit organization," HUD clarifies
that the organization's accounting
Systemmust be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," HUDmay establish
requirements for the designation of a
fiscal agent. HUDhas determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing."
Additionally, in the regulatory
definition of "permanent housing,"
HUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Project is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertalcen pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUDhas clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines "recipient" as "an eligible entity
who-CAl submits an application for a
grant under section 422 that is approved
by the Secretary; (B)receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects." All of the activities
specified by the statutory definition are
in the rule: (A) and (B)are contained in
the definition and (C)is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTHAct. Although no longer used
in statute, HUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
"subrecipient" is consistent with the
definition of "project sponsor" found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, mID is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of "transitional housing" in
section 401 of the McKinney-Vento Act,
as follows: "The term 'transitional
housing' means housing, the purpose of
which is to facilitate the p:tovement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary."
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and RUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Cere program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTHAct is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earher in the preamble.
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity. and therefore cannot enter
into enforceable contractual agreements.
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum. including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant). while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act.

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program.
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble. th1s
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers. victim
service providers, faith-based
organizations, governments, businesses,
advocates. public housing agencies,
school districts, social service providers,
mental health agencies, hospitals.
universities. affordable housing
developers, law enforcement. and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area
served by the Continuum of Care. HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area.
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.

Hun is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number.
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG) recipient's agency
located within the Continuum's
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore. in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible.
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care. The interim rule estsblishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care. and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HOD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First. the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at the overall performance of
the Continuum. as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTII Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs. HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial.
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5.
2011. through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, 8S well as best
practices identified in communities.
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular. such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore. HUD has required. through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example. rural areas will have .
significantly different systems then
urban ones. While the common thread
between typical models is the use of a

ATIACHMENT •.••••C....•._
PAGE ..... 1..... OF ..... .1:\:0.. PAGES



45428 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
locetion or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"no wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.
HUD recognizee that imposing a

requirement for a centralized or
coordinated assessment system may
"have certain costs and risks. Among the
risks that HUDwishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.
Specific request for comment. HUD

specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.
HUD invites suggestions for ensuring

that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing!
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Undar either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?
In addition to comments addressing

the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.
Another duty sot forth in this part, is

the requirement to establish and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in § 578.7(a)(9) of this interim
rule.
Designating and operating anHMIS.

The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMlS.
Continuum of Care planning. The

Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(l), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.
HUD has determined that since the

Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).
While these planning duties are not

explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD"
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill.
Other planning duties for Continuums

established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Planes)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grents
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

Preparing an application for fund». A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.
The Continuum must also establish

priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf. If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
compliance with §578.107.
Whether the Continuum of Care

submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Umfied Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUDwill use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below.
The duties of the UFA established in

§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all ofits duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be takon.
Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum's designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.
Section 401(10) of the McKinney-

Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire'
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore Hun's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum's
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum's PPRN amount: renewal
demand: any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs)j planning and
UFA cost funds: and the amounts
available for bonus dollars.
Using the formula that will be

discussed below, HUD will first
determine a Continuum of Care's PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts' for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is based
upon the "need formula" under
§ 579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation. the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUn
specifically seeks comment on this .
formula. HUDwill announce the PPRN
amounts prior to the publication ofthe
NOFA on its Web site. .
To establish the amount on which the

need formula is run, HUD will deduct
an amount, which will be published in
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the NOF A, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.
. Specific request for comment. HUD
specifically requests comment on the
method established in §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.

Third, HUD will determine the
Continuum of Care's Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care.

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Application process. Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for
designation as aUF A or HPC, must be
submitted to HUD in accordance with
the requirements of the NOF A and
contain such information as the NOF A
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
cortification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOPA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

A warding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards. .

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUb has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition.
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner's
.contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

Executing grant agreements. If a .
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUDmay enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA, HUDwill enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.
HUD requires the recipient to enter

into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
,accordance with the McKinney·Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD. among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
'choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUDmay fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney·Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUDwants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.
HUDmay renew projects that were

submitted on time and in such manner
as required by HUD,but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney·Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant'
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUll Annual Performance
Report (APR)within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) ofthe
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
Hun provides an exception. The
recipient's submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired 8S a
condition of receiving approval for a
new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.
Under section 422(g) of the

McKinney·Vento Act, if more than one
collaborative applicant submits an
application covering the same
geogrephic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with Hun's use of the term

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUDwill award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal ffiJD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUDmay require within 45 days of the
date of HUD's announcement of award.
If an applicant has had a certification

of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.
Section 422(h) of the McKinney·Vento

Act provides the authority for a solo
applicant to submit an application to
Hun and be awarded a grant by HUD
ifit meets the criteria under section 427
of the McKinney·Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care's process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum's process. An
organization may submit a solo
application to HUD and appeal the
Continuum's decision not to include it
in the Continuum's application. IfHUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUDmay
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUDmay
also reduce the award to the
Continuum's applicant(s).
Section 422(hJ(I) of the McKinney·

Vento Act requires that "HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application."
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUDwill notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.
Program Components and Eligible Costs
(Subpart D)

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under tho
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.
The interim rule sets forth the costs

eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
ere also eligible under all components.
Consistent with the definition of

permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.
Although the McKinney-Vento Act

authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUDhas

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violenco
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.
With respect to rapid rehousing, the

interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management.
The interim rule provides that the

HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated. operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.
As set forth in Section 424(c) of the

McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelessness prevention component by
recipients in Contlnuums of Care that
have been designated HPCs by HlID.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUn lists eligible planning costs
for the Continuum of Cere under
§578.39(b) and (c), HUn will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated planes)
for the geographic area(s). Under section
423 of the McKinney·Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.
HUD is defining "of the total funds

made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUn has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (COC)balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for ronowal demand). The
administrative funds related to CoC
planning ma.de available will be added
to a CoC's FPRN to establish the CoCs
maximum a.ward amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for COC,HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CDCplanning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program ere conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets'
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney-Vento
Act.
The interim rule provides that leasing

funds may not be used tolease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on RUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with RUD's regulations in
24 CPR5.609 and 24 CFR 5.611 (a).
However, the interim rule clarifies that
projects may not charge program fees.

Rental assistance. Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clerifies that the rontal
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanont supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.
As noted in the above discussion of

rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Care boundaries. RUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.
Under this interim rule, the only

exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.
In the interim rule, HUD has clarified

that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. RUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; 8 letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of

domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery. Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and
are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.
Based on HUD's experience in

administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month's rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (lllV)1
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AlDS); and victims of
domestic violence, dating violence,
sexual assault, or stalldng. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.
The definition of "supportive

services" in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence. dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)Circulars A-87 and A-122, as
applicable. OMBCircular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local, and
Indian Tribal Governments." OMB
Circular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit
Organizations. "
Other costs. In addition to the eligible

costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)
Section 424 of the McKinney-Vento

Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUDmay
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUDWeb site (www.hud.gov) for
public comments. In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meet!' all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMIS and Which
standards will be measured through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HUn.
Contlnuums must use the HMIS to

demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of opisodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.
The McKinney-Vento Act requires

that HUDset forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one ofwhich
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71.
The final standard that the

Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD.This
type of standard would be entirely'
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable date

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide consistency
of measurement since most ofHUD's
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined "actively
encourage" within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual or family who
sought homeless assistance services in
the .data system used by that
community," will be measured using
reliable date from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Contlnuums.
The interim rule provides that a

Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§578.71 must demonstrate that those
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUDwill select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in §578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year.

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions ~rants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §678.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule.
Program Requirements (Subpart F)
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD.

Matching. The HEARTHAct allows
for anew, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis.
For in-kind match, the

governmentwide grant requirements of
HUD's regulations in 24 CFR84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFRparts 84 and 85
establish uniform administrative
requirements for HUDgrants. The
requirements of 24 CFRpart 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFRpart 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR84.23 and in 24
CFR 85.24 applies to administration
funds, as well as Continuum of Care
planning costs and UFA's financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCs may use match on eligible
activities described under §678.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act.

Specific request for comment. With
respect to housing quality standards,
HUD includes in this nile the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provideq to a program participant is
decent, Safe, and sanitary.
Under Section 578.75, General

Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with 8 disability to
address a condition caused by the
disability.
This provision further states that if

the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment

~ATTACHMENT •.•_. • _

PAGE __J5.. OF •••~~ ••_. PAGES



45436 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services 'or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
. Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continuo until tho expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or institutionalization.

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from tho previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use o/funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUDfunds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for example, 24 CFR
574.300(c), 24 CFR682.115(c), and 24
CFR583.150(b).)
HUD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Feder" Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymalcing criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaldng Criteria for
Partnerships With Faith-Based and .
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).
Executive Order 1~559 expands on

the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or prosolytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards). separately in
time or location from any such programs
or services supported with direct federal
financial assistance. and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program. that organization
shall, within a reasonable time after the
date of the objection. refer the
beneficiary to an alternative provider.
Executive Order 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents. and policies, and directs the
OMB to issue guidance to agencies on
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012. the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.t
HUD intends to wait for OMB

guidance before initiating any
rulemalcing directed to broader changes
to HUD's existing faith-based
regulations. to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt

t The report Is available el: hllp:// .
www.whll/lhouB/I.govlsI18s/dtlfaulllfiltlBlupload./
finalfaithbastldworkinggroupreport·pdf·

ATTACHMENT •••••~- •.••••••
PAGE .J~... OF .•.:t~...PAGES



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45437

religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUn is putting in place
through this rulemaking the provision of
Executive Order 13669 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUn will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
"referral" provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013.
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit.

Termination of assistance. The
Interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process oflaw. Recipients may resume
assistance to a participant whose
assistance has been terminated.
Recipients that are providing

permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUDhas determined that a participant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of tho Rohabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.
Section 578.93(b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUDwill be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities.
There are certain situations in which

a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances where recipients or
subreclplents may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, §578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.
Section 578.93(b)(3) states that

housing may be limited to families with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.
Further, §§578.93(b)(4) and (5) clearly

outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persllns.
HUD's Section 504 regulations permit

housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Section
678.~3(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.
Section 578.93(li){7) provides

clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulatlou of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.
Section 578.93(b)(7) states that

recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following axamples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§578.93(b)(7) further states that while
tho housing may offor services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are none:xhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.
One clarifying example is as follows.

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or subrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.
By comparison, §578.93(b)(6)

addresses situations where Continuum
of Care funds are combined with mID
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
mY/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have mv /AIDS.
In another example, a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.
Section 578.93(e) incorporates the

"preventing involuntary family
separation" requirement set forth in
Section 404 of the McKinney·Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.

Specific request for comment. mID
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. mID invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, mID invites communities
that have already implemented this .
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUDHomeless Resource Exchange.

Other standards. In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income.
Additionally, recipients are required

to follow other federal requirements
contained in this interim rule under
§578.99. These include compliance
with such federal requirements 86 the
Coastal Barriers Resources Act. OMB
Circulars, HOD's Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.
Administration (Subpart G)

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuuin of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.
Therefore, as needed, HUDmay

advertise and competitively select
providers to deliver technical
assistance. HOD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance. HUn may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Recordkeeping requirements. Grant
recipients under the Supportive'
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations'
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5,2011, Defining Homeless final rule.
Because these recordlceeping
requirements already went through a 60·
day comment period, HUn is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and these requirements
can be found in §576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011. Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
60·day public comment period, HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CPR92.508) and other HOD
regulations.
Included along with these changes are

new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements. The McKinney·Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUDwill approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the'NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, 8S set forth in this section,
must be fully documented in the
recipient's or subrecipient's records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipienta of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578.109 of this '
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
toHUD.

The interim rule stipulates, for grants
seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III. Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations.
IV. Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the ,
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Assisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
.§ 5.601 (Purpose and Applicability),
paragraphs (d) and (e) of this section;
§5.603 (Definitions), specifically the
definition of "Responsible Entity;"
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Program!', the .
regulations for which are in 24 CFR part
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.
V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment." Notice and public

2 The Administrative Procedure Act (5 U.S.C,
Subchapter II) (APA),which governa federal
rulemakfng, provides in sactlon 553(a) that matters
Involving a military or foreign affair. function of the
United States or a matter relating to federal agency

procedures may be omitted, however, if
HUD determines that, in B particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest." (See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
progrem.s Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18,2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD's homeless assistance grants,
including the Continuum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
"The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding." (See Conf. Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, first, of a proposed rule, As

management or peraonnel or \0 public property,
loans. grant •• benefit •• or contracts are exempt from
the advance notice and public commmt
raquirament of sections 553(b) and (c) of the APA.
In ita regulations in 24 CPR 10.1, HOD has waived
the exemption for advance noUce and public
comment for matters that relate to public property,
loans. grant s, benefit •• or contrects, and haa
committed to undertake notice and comment
rulerneklng for th •••e matters.

• Although HUD's regulation in 24 CFR 10.1
provide that HOD will involve public participation
in It. ru1amaldng, this regulation aloo prorid •••that
notice and public procedure will be omitted I{'HUn
detennine8 In a particular cue or clus of cases that
notice and public procedure are impracticable,
unnecessary. or contrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUDprovided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTHAct
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUDis contemplating in its regulations
in 24 CFRpart 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.
VI. Findings and Certifications
Regulatory Review-Executive Orders
12866 and 13563

Under Executive Order 12666
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB)in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded.
ineffective, insufficient, or excessively
burdensome. and to modify, streamline,
expand, or repeal them in accordance
with what has been learned." Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(f) of Executive Order 12666 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preamble, this Interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTHAct not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450, .
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTHAct achieves the
administrative efficiency that HUD
strived to achieve to the extent possible.
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTHAct and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The·docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,
DC 204HH1500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
706-3055 [thisds not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 600-877-8339.
Environmental Impact

A Finding of No Significant Impact
(FONSI)with respect to the
environment has been made in

accordance with HUD regulations at 24
CFRpart 50, which implement section
102(2)(C)of the National Environmentsl
Policy Act of 1969 (42 U.S.C.
4332(2)(C»).The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202-
706-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTYby calling the Federal
Relay Service at 600-877-8339.
Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.
Regulatory Flexibility Act

The Regulatory Flexibility Act (6
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
solely addresses the allocatton and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program. with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.
Notwithstanding Hun's

determination that this rule will not
have a significant effect on a substantial
number of small entities, Hun
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet Hun's objectives as
described in this preamble.
Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preampts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.
Paperwork Reduction Act
The information collection

requirements contained in this interim

rule have been submitted to the Office
of Management and Budget 10MB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.
The burden of the information

collections in this interim rule is
estimated as follows:

REPORTING AND RECORDKEEPING BURDEN

Information collection
Total annual

hours

§ 578.5(a) Establishing the toe .
§ 578.5(b) Establishing the Board •.......................................
§578.7(a)(1) Hold COC Meetings : .
§ 578.7(a)(2) Invitation for New Members ...........•...............
§578.7(a)(4) Appoint commHtees .
§578.7(a)(5) Governance charter .
§ 578.7(a)(6) and (7) Monitor performance and evaluation
§ 578.7(a)(8) Centralized or coordinated assessment sys·
tam ;..•....................•.................................................

§ 578.7(a)(9) Written standards .
§578.7(b) Designate HMIS .
§ 578.9 AppUcatlon for funds ............•.................•................
§ 578.11 (c) Develop COC plan .
§578.21(c) Satisfying conditions ........................•................
§578.23 Executing grant agreements .
§ 578.35(b) Appeal--solo ..............................•......................
§ 578.35(c) Appeal-denled or decreased funding .
§ 578.35(d) AppeaJ-competlng COC .
§578.35(e) AppeaJ-Consoildated Plan certHlcatlon .
§ 57B.49(a)-Leaslng exceptions : .
§ 57B.65 HPC Standards .
§57B.75(a)(1) Stale and local requlrements-approprlate
service provision .

§578.75(a)(1) Stale and local requlrements-houslng
codes ................................................•.....•....•...........•.....•..

§578.75(b) Housing quality standards .
§ 678.75(b) Suitable dweAlng size .
§578.75(c) Meals •...........•....................................................
§578.75(e) Ongoing assessm~t of supportive services .
§578.75(f) Res'denl'al supervision .
§578.75(g) Participation of homeless IndlYldual8 ..............•
§ 57B.75(h) Supportive service agreements .
§ 57B.77(a) Signed leases/occupancy agreements .
§578.77(b) Calculating occupancy charges .
§ 578.77(c) Calculating rent .
§ 578.81 (a) Use restriction .
§578.91(a) Termination of assistance .
§57B.91(b) Due process for termination of assistance .
§ 578.95(d}-Conmct-of-inlerest exceptions .
§ 578.103(a)(3) Documenting homelessness .
§578.103(a)(4) Documenting at risk of homelessness .
§57B.I03(a)(5) Documenting imminent threat of harm .
§ 578.103(a)(7) Documenting program participant records
§578.103(a)(7) Documenting case management .
§ 57B.I03(a)(13) Documenting falth·based actMUes .
§578.103(b) ConfidentlaUty procedures .
§ 578.105(a) GranVproJect changes-UFAs .
§ 57B.I05(b) GranVproject changes-multlple project appll-
cants .

Number of
respondents

450
450
450
450
450
450
450

450
450
450
450
450

8,000
8,000

10
15
10
5
5
20

7,000

20
72,800
72,800
70,720
8,000
6,600
11,500
3,000

104,000
1,840
2,000

20
400

4,500
10

300,000
10,000

200
350,000
8,000
8,000
11,500

20

800

Response
frequency
(average)

1
1
2
1
2
1
4

1

1
2
2
1
1
3
1
100
2
200
200
1
1
1
1
1
1
1
6
12
1
1
2

Burden hours
per response

3,600
2,250
3,600
450
450

3,150
4,050

3,600
2,250
4,500
81,000
4,050
32,000
8,000

40
15
50
10
7.5
200

3.500

60
145,600
11,648
35,360
12,000
14,850
11,SOO
15,000

208,000
276,000
300,000

10
1,600

13,600
30

75,000
2,500
100

525,000
96,000
8.000
11,SOO

80

1,600

Total · . 1,921,710.5

Total annual
responses

450
450
900
450
900
450
450

450
450
450
450
450

8,000
8,000

10
15
10
5
5

20

7.000

20
145,600
145,600
70,720
8,000
19,800
11,500
30,000

208,000
368,000
400,000

20
400

4,500
10

300,000
10,000

200
2,100,000

96,000
8,000
11,500

40

800

. ~ .

8.0
5.0
4.0
1.0
0.5
7.0
9.0

8.0
5.0
10.0
180.0

9.0
4.0
1.0
4.0
1.0
5.0
2.0
1.5
10.0

0.5

3.0
1.0

0.08
0.5
1.5

0.75
1.0
0.5
1.0

0.75
0.75
0.5

4.00
3.0
3.0
0.25
0.25
0.5

0.25
1.0
1.0
1.0
2.0

2.0
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programs- housing and community
development, Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1) Evaluate whether the proposed

collection of information is necessary
for the proper performance of the
functions HUD, including whether the
information will have practical utility: Subpart A-General Provisions
(2) Evaluate the accuracy of HUD's

estimate of the burden of the proposed ~~:1 Purpose and scope.
collection of information: 578.3 Definitions.
(3) Enhance the quality, utility, and

clarity of the information to be Subpart B-Establlshlng and Operating a
collected; and Continuum of Care
(4) Minimize the burden of the 578.5 Establishing the Continuum of Care.

collection of lnformation on those who 578.7 Responsibilities of the Continuum of
are to respond, including through the 578.~ar~parlng an application for funds.
use of appropriate automated collection 578.11 Unified Funding Agency.
techniques or other forms of information 578.13 Remedial action.
technology; e.g., permitting electronic
submission of responses. Subpart C-Appllcatlon and Grant Award

Proceaa
Interested persons are invited to

submit comments regarding the 578.15 Eligible applicants.
information collection requirements in 578.17 Overview of application and grant

award process.
this rule. Comments must refer to the 578.19 Application process.
proposal by name and docket number 578.21 Awarding funds.
(FR-5476-I-01) and be sent to: HUD 578.23 Executing grant agreements.
Desk Officer, Office of Management and 578.25 Site control.
Budget, New Executive Office Building, 678.27 Consolidated plan.
Washington, DC 20503, Fax: (202) 395- i 578.29 Subsidy layering.
6947, and Reports Liaison Officer, 578.31 Environmental review.

578.33 Renewals.
Office of the Assistant Secretary for 578.35 Appeal.
Community Planning and Development,
Department of Housing and Urban Subpart D-Program Components and
Development, 451 Seventh Street SW., Eligible Costs
Room 7233, Washington, DC 20410- 578.37 Program components and uses of
7000. assistance.
Interested persons may submit 578.39 Continuum of Care planning

activities.
comments regarding the information 578.41 Unified Funding Agency costs.
collection requirements electronically 578.43 Acquisition.
through the FederaleRulemaking Portal 578.45 Rehabilitation.
at http://www.regulatians.gov. HUD 578.47 New construction.
strongly encourages commenters to 578.49 Leasing.
submit comments electronically. 578.51 Rental assistance.
Electronic submission of comments 578.53 Supportive services.
allows the commenter maximum time to 578.55 Operating costs.

P
repare and submit a comment, ensures 578.57 Homeless Management Information

System.
timely receipt by HUD, and enables 578.59 Project administrative costs.
HUD to make them immediately 578.61 Relocation costs.
available to the public. Comments 578.63 Indirect costs.
submitted electronically through the
http://www.regulations.govWeb site can Subpart E-Hlgh-Performlng Communities
be viewed by other commenters and 578.65 Standards.
interested members of the public. 578.67 Publication of application.
Commenters should follow the 578.69 Cooperation among entities,

578.71 HPC-eligible activities.
instructions provided on that site to
submit comments electronically. Subpart F-Program Requirements

578.73 Matching requirements.
List of Subjects in 24 CFR Part 578 578.75 General operations.
Community facilities, Continuum of 578.77 Calculating occupancy charges and

Care, Emergency solutions grants, Grant rent.
P
rograms-housing and community 578.79 Limitation on transitional housing.

578.81 Term of commitment, repayment of
development, Grant program-social grants, and prevention of undue benefits.
programs, Homeloss, Rural housing, 578.83 Displacement, relocation, and
Reporting and recordkeeping acquisition.
requirements, Supportive housing 578.85 Timeliness standards.

PART 578-CONTINUUM OF CARE
PROGRAM

578.87 Limitation on use of funds,
578.89 Limitation on use of grant funds to

serve persons defined as homeless under
other federal laws.

578.91 Termination of assistance to
program participants.

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts ofinterest.
578.97 Program income.
578.99 Applicability of other federal

requirements.
Subpart G-Grant Administration
578.101 Technical assistance.
678.103 Recordkeeping requirements.
578.105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout.
Authority: 42 U.S.C. 11371 et seq., 42

U.S.C. 3535(d).

Subpart A-General Provisions

§678.1 Purpose and scope.
(a) The Continuum of Care program Is

authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).
(b) The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness;
(2) Provide funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness:
(3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families; and
(4) Optimize self-sufficiency among

individuals and families experiencing
homelessness.

§578.3 Definitions.
As used in this part:
Act means the McKinney-Vento

Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum.
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At risk of homelessness. (1) An
individual or family who:
(i) Has an annual income below 30

percent of median family income for the
area, as determined by HUD;
(ii) Does not have sufficient resources

or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section;
and
(iii) Meets one of the following

conditions:
(A)Has moved because of economic

reasons two or more times during the 60
days immediately preceding the
application for homelessness prevention
assistance;
(B)Is living in the home of another

because of economic hardshi:p;
(C)Has been notified in wnting that

their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
applicatlcn for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;
(F) Is exiting a publicly funded

institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instsbility and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan:
(2) A child or youth who does not

qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42U.S.C. 14043e-
2(6», section 330(h)(5)(A)of the Public
Health Service Act (42U.S.C.
254b(h)(5)(A)), section 3(m) ofthe Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15)of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15»; or
(3) A child or youth who does not

qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McI<inney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Chronically homeless. (1) An
individual who:

(I) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and.
(ii) Has been homeless and living or

residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and
(iii) Can be diagnosed with one or

more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002», post-traumatic stress disorder,
cognitive impairments resulting from
'brain injury, or chronic physical illness
or disability;
(2) An individual who has been

residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) ofthis
definition, before entering that facility;
or
(3)A family with an adult head of

household (or Ifthere is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while
the head of household has been
homeless.

Collaborotive applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91.
Continuum of Care and Continuum

means the group organized to carry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (4~U.S.C.
15002):
(1) A severe" chronic disability of an

individual that-
(i) Is attributable to a mental or

physical impairment or combination of
mental and physical impairments;
(ii) Is manifested before the individual

attains age 22;
(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or mote of the
following areas of major life activity:
(A) Self-care;
(B)Receptive and expressive

language;
(C)Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency.
(v) Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.
(2)An individual from birth to age 9,

inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(1) through (v) of the definition of
"developmental disability" in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization. State, local
government, or instrumentality of State
.and local government.

Emergency shelter is defined in 24
CFRpart 576. ,

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFRpart 576.

c.
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Fair Market Rent (FMR) means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing conununity (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means:
(1)An individual or family who lacks

a fixed, regular, and adequate nighttime
residence, meaning:
(1)An individual or family with a

primary nighttime residence that is a
public or private place not designed for
or ordinarily used as Ii regular sleeping
accommodation for human beings.
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;
(ii) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements .
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or
(iii) An individual who is exiting an

institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;
(2)An individual or ~mUy who will

imminently lose their primary nighttime
residence, provided that:
(i) The primary nighttime residence

will be lost within 14 days of the date
of application for homeless assistance;
(ii) No subsequent residence has been

identified; and
(iii) The individual or family lacks the

resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3)Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:
(i) Are defined as homeless under

section 387 of the Runaway and
Homeless Youth Act (42U.S.C. 5732a),
section 537 of the Head Start Act (42
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)). or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 50-day period
immediately preceding the date of
applying for homeless assistance; and
[iv) Can be expected to continue in

such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GEll),
illiterecy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment: or
(4) Any Individual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,.
including a ohild, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;
(ii) Has no other residence; and
(iii) Lacks the resources or support

networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf.

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing. To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUn.

Private nonprofit organization means
an organization:
(1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual;
(2) That has a voluntary board;
(3) That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and
(4) That practices nondiscrimination

in the provision of assistance.
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUn for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.

Recipient means an applicant that
signs a grant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;
(2) Provides 24-hour residence for

eligible persons for an unspecified
period;
(3) Has an overnight capacity limited

to 25 or fewer persons; and
(4) Provides low-demand services and

referrals for the residents.
State means each ofthe 50 States, the

District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private
nonprofit organization, State. local .
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
pragram participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§576.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B-Establlshlng and
Operating a Continuum of Care

§ 678.6 Establl.hlng the Continuum of
Care.

(a) The Continuum of Core.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(0)(3) and must comply with the
conflict-of-interest requirements at
§578.95(b). The board must:
(1)Be representative of the relevant

organizations and of projects serving
homeless subpopulations; and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§678.7 R•• ponalbllltl •• of the Continuum
of Care.

(a) Operate the Continuum of Core.
The Continuum of Care must:
(1)Hold meetings. of the full

membership, with published agendas, at
leastsemi-8IUlually;
(2)Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3) Adopt and follow a written

process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;
(4) Appoint additional committees,

subcommittees, or workgroups:
(5) In consultation with the

collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B oftbis
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;
(6) Consult with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;
(7)Evaluate outcomes of projects

funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;
(6) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
established by HUD by Notice.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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humans must be counted es unsheltered
homeless persons.
(il) Persons living in emergency

shelters and transitional housing
projects must be counted as sheltered
homeless persons. .
(iii) Other requirements established

by HUDby Notice.
(3) Conducting an annual gaps

analysis of the homeless needs and
services available within the geographic
area;
(4)Providing information required to

complete the Consolidated Plants)
within the Continuum's geographic
area;
(5) Consulting with State and local

government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.
§578.9 Preparingan application for funds.
(a)The Continuum must:
(1)Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUDunder §578.19 of this subpart;
(2)Establish priorities for funding

projects in the geographic area;
(3)Determine if one application for

funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;
(i) If more than one application will

be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself;
(ii) If only one application will be

submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;
(b) The Continuum retains all of its

responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§678.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, acollaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for·the Continuum.

(b) Criteriafor designating a UFA.
HUDwill consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:
(1)The Continuum of Care it

represents meets the requirements in
§578.7;
(2) The collaborative applicant has

financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for States);
(3)The collaborative applicant

demonstrates the ability to monitor
subrecipients; and
(4)Such other criteria as HUDmay

establish by NOFA.
(c)Requirements. HUD-designated

UFAs shall:
(1)Apply to BUD for funding for all

of the projects within the geographic
area and enter into a grant agreement
with BUD for the entire geographic area.
(2)Enter into legally binding

agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area.
(3) Require subrecipients to establish

fiscal control and accounting·
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFRparts 84 and 85
and corresponding OMB circulars.
(4) Obtain approval of any proposed

grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to BUD.

S 678.13 Remedialaction.
(a) If BUD finds that the Continuum

of Care for a geographic area does not
meet the requirements ofthe Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUDmay take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:
(1)Designating a replacement

Continuum of Care for the geographic
area;
(2)Designating a replacement

collaborative applicant for the
Continuum's geographic area; and
(3)Accepting applications from other

eligible applicants within the
Continuum's geographic area.
(b)HUDmust provide a so-day prior

written notice to the Continuum and its

collaborative applicant and give them
en opportunity to respond.

Subpart C-Appllcatlon and Grant
Award Process

§578.15 Eligible applicants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

(b) Designation by the Continuum of
Core.Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.
(c)Exclusion. For-profit entities are

not eligible to apply for grants or to be
subrecipients of grant funds.
§678.17 Overview of application and grant
awardproc ••••
(a)Formula. (1) After enactment of the

annual appropriations act for each fiscal
year, and issuance of the NOFA, BUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.
(2) HUDwill apply the formula used

to determine PPRN established in
paregraph (a)(3) ofthis section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by: .
(i)Determining the total amount for

the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act:
(ii) From the amount in paragraph

(a)(2)(i)of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and
(iii) Deducting the amount of funding

necessary for Continuum of Care
planning activities and UFA costs.
(3) PPRN is calculated on the amount

determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Vilgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.

(ii) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG)formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.

(iii) The amount remaining after the
allocation under paragraphs (a)(l) and.
(2) of this section will be allocated,
using the CDBGformula, to •
metropolitan cities and urban counties
that have not been funded under the
Emergency Solutions Grants. program in
any year since 2004 and all other
counties in the United States and Puerto
Rico.

(4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide.

(El) CalculaUng a ConUnuum of Care's
maximum award amount. (1) Establish
the PPRN amount. First, HUD will total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFRpart 579.

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planning;UFA costs;
adjustments to Jeasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses.

§678.19 Application procel •.
(a) Notice of Funding Availability.

After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b)Applications. All applications to
HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
minimum,. an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and!
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will .
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§ 678.21 Awarding fund ••
(a) Selection. HUD will review

applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.

(b) Announcement of awards. HUD
will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant.

(c) SaUsfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement ofthe award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreement •.

(a) Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement.

(b) Gront agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into 8
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
the other.

(3) Unified Funding Agencies. If a
Continuum is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.

(e) Required agreements. Recipients
will be required to sign 8 grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
578;

(2) To monitor and report the progress
of the project(s) to the Continuum of
Care and HUD;

(3) To ensure, to the maximum extent
practicable, that individuals and
families exporiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

(4) To require certification from all
subrecipients that:
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(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the yroject;
[ii) The address or location 0 any

family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;
(iii) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness;
[iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act. and programs authorized
under subtitle B of title VII of the Act;
(v)The subrecipient, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government; and
(vi) Subrecipients will provide

information, such as data and reports, as
relJU:iredby HOD; and
(5)To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles, if the recipient is a UFA;
(6)To monitor subrecipient match

and report on match to HUn;
(7)To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extcnt practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children's
education;
(8)To monitor subrecipients at least

annually;
(9)To use the centralized or

coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8).A victim
service provider may choose not to u!le
the Continuum of Care's centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUn's minimum requirements
and the victim service provider uses
that system instead;
(10)To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);
(11)Enter into subrecipient

agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFRpart 578;
and
(12) To comply with such other terms

and conditions as HUDmay establish by
NOFA.
§578.25 Site control.
(a) In general. When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section §578.21 before HUDwill
execute a grant agreement, This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.
(b)Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance.
(c) Tax credit projects. (1) Applicants

that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the rroject site.
(i To have control of the limited

partnership. the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.
(ii) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member.
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation. or now
.construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.
§578.27 Consolidated plan.

(a) States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b) Other applicants. Applicants that

are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUDunder §578.35.
(c) Timing of consolidated plan

certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.
§578.29 'Subsidy layering.
HUDmay provide assistance under

this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.c. 3545) and 24 CPR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by
combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits.

§578.31 Environmental review.

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select en alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipienl, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewal ••

(a) In general. Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b) Length of renewal. HUD may
award up to 3 years of funds for
supportive servicos, leasing, }IMlS, and
operating costs. Renewals oftenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
15 years of rental. assistance, subject to
availability of annual appropriations.

(c) Assistance available. (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final

. year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program evan if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012. For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583.325, if the
project received funding under the
Supportive Housing Program.
. (2) Renewal of awards made after
August 30,2012. Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

(e) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(0 Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§678.35 Appeal.
(a) In general. Failure to follow the

procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate. that believe they were denied
the right to participate in 8 reasonable
manner, and that submitted a solo
application for funding by the
applicetion deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application. .

(3)Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

(5) Decision. HUD will notify the solo
applicant and the Continuum of its
decision within 60 days of receipt of the
Continuum's response.

(6) Funding. If HUD finds that the solo
applicant was not permitted to .
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's applicant(s).

(c) Denied or decreased ftiilding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award.

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease.
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.
_ (d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in'two or
more competing Continuum of Care
applications will be funded.

(2) Who may appeal. The designated
applicant(s) for the lower scoring
Continuum may appeal HUD's decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date ofHUD's
announcement of the award.

(3) Decision. HUD will notify the
applicant(s) ofits decision on the appeal
within 60 days of the date ofHUD's
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD BITOrcaused
the denial.
(e) Consolidated plan certification. (1)

In general. An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.
(2) Procedure. The applicant must

submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:
(i) A copy of the applicant's request

to the jurisdiction for the certification of
consistency with the Consolidated Plan;
(ii) A copy of the jurisdiction's

response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR 91.500(C)i and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurisdiction's
Consolidated Plan.
(3) Jurisdiction response. The

jurisdiction that refused to provide the
certification of consistency with the
jurisdiction'S Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.
(4) HUDreview. (i) HUD will issue its

decision within 45 days of the date of
HUD's receipt of the jurisdiction's

response. As part of its review, HUD
will consider: .
(A) Whether the applicant submitted

the request to the appropriate political
[urlsdictlon; and
(B) The reasonableness of the

jurisdiction's refusal to provide the
certificate.
[ii] If the jurisdiction did not provide

written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
Eligible eosts

§578.37 Program components and uses of
••• Istanee.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §678.63 when used
to establish and operate projects wider
five program components: permanent
housing: transitional housing:
supportive services only: HMISi and, in
some cases, homelessness prevention.
Although grant funds may be used by
. recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in §578.87(c). The eligible
program components are:
(1) Permanent housing (PH).

Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction,leasing, rental assistance,
operating costs, and supportive services.
PH includes:
(i) Permanent supportive housing for

persons with disabilities (PSH).PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has 8 disability.
Supportive services designed to meet
the needs of-the program participants
must be made available to the program
participants.
(ii) Rapid rehousing. Continuum of

Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§578.51(a)(1)(i) and (ii); (a)(2)i (c) and
(0 through (i)i and (1)(1). These projects:
(A) Must follow the written policies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.
(B) May set a maximum amount or

percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays seperately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.
(C) Limit rental assistance to no more

than 24 months to a household.
(D) May provide supportive services

for no longer than 6 months after rental
assistance stops.
(E) Must re-evaluate, not less than

once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for .
assistance. When notified. of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F) Require the program participant to

meet with a case manager not less than
once per month to assist the prograin
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42U.S.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant's
acceptance of services.

(2) Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition. rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipiont is not providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(5) Homelessness prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR 576.106, that are
necessary to prevent an individual or
family from becoming homeless.
(b) Uses of assistance. Funds are

available to pay for the eligible costs
listed in §578.39 through §578.63 when
used to:

(1) Establish new housing or new
facilities to provide supportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;
(3) Bring existing housing and

facilities into compliance with State and
local government health and safety
standards, as describod in §578.87;
(4) Preserve existing permanent

housing and facilities that provide
supportive services;
(5) Provide supportive services for

residents of supportive housing or for
homeless persons not residing in
supportive housing;

(6) Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable databaserend

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.
(c)Multiple purposes. Structures used

to provide housing, supportive housing.
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.

§578.39 Continuum of Care planning
actlvltl ••.
(a) In genera1. Collaborative

applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
(3) Participating in the consolidated

planes) for the geographic area(s).
(b) Continuum of Care planning

activities. Eligible plimning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments.
businesses. advocates. public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans. and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;
(3) Developing a Continuum of Care

system;
(4) Evaluating the outcomes of

projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consolidated
planes) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership.
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.
(c)Monitoring costs. The costs of

monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.
§578.41 Unified Funding Agency costs.
(a) In general, UFAs may use up to 3

percent of their FPRN. or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for.
federal funds awarded to subrecipients
under the Continuum of Care program.
(b) UFA costs. UFA costs include,

costs of ensuring that all financial ,
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit. or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program.
(c)Monitoring costs. The costs of

monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.
§578.43 Acquisition.
Grant funds may be used to pay up to

100 percent of the cost ofacquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.
§578.45 Rehabilitation.
(a) Use. Grant funds may be used to

pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons. ,
(b)EligJbJecosts. Eligible

rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structureto State
and local government health and safety
standards.
(c) Ineligible costs. Grant funds may

not be used for rehabilitation ofleased
property.
§578.47 New construction.
(a) Use.Grant funds may be used to:
(1) Pay up to 100 percent of the cost

of new construction. including the
C,
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for use as
housing.
(2) If grant funds are used for new

construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition.
(b) Ineligible costs. Grant funds may

not be used for new construction on
leased property.

§578.49 leasing.
(a) Use. (1)Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where the partnership owns the
structure, unless HUD authorized an
exception for good cause.
(2) Any request for an exception must

include the following:
(i)A description of how leasing these

structures is in the best interest of the
program;
(ii) Supporting documentation

showing that the leasing charges paid
with grant funds are reasonable for the
market; and
(iii) A copy of the written policy for

resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.
(b) Requirements. (1) Leasing

structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.
(3) Utilities. If electricity, gas, and

water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
month's rent. Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
pa~ent of the first month's rent.
(5) Occupancy agreements and

subleases. Occupancy agreements and
subleases are required as specified in
§ 578.77(0).

(6) Calculation of occupancy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in § 578.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Rental assistance.
(a) Use. (1) Grant funds may be used

for rental assistance for homeless
individuals and families. Rontal
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.
(ii) The rental assistance may be

tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.
(2) Grant funds may be used for

security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month' s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month's rent.
(b) Rental assistance administrator.

Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.
(c) Tenant-based rental assistance.

Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation. or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.
(1) Up to 5 years worth of rental

assistance may be awarded to a project
in one competition.
(2) Program participants who have

complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.
(3) Program participants who have.

complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.

(e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.

(f) Grant amount. The amount of
rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of .
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD,by the term of the
grant.
(g)Rent reasonableness. HUDwill

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance Is reasonable in
relation to rents being charged for
comparable unassisted units, tiling into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comperable unassisted units.
(h) Payment of grant. (1)The amount

of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant's request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(i) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a 5-year grant term; or
(ii) A higher percentage if approved in

advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3)A recipient must serve at least as

many program participants as shown in
its afplication for assistance.
(4 If the amount in each grant

reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients Dr
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.
(i) Vacancies. IT a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maxlmum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies.

OJ Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.
(k)Resident rent. Rent must be

calculated as provided in § 578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97.

0) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party. .
(2) Initial lease for transitional

housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months.

§578.53 Supportive •• rvlc •••
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs of the program

participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.

(1) Supportive services must be
necessary to assist program participants
obtain and maintain housing.
(2) Recipients and subrecipients shall

conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.
(2) Permanent supportive housing

projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.
(4) Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§ 578.37(a)(l)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Special populations. All eligible

costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs.
(e) Eligible costs.
(1) Annual Assessment of Service

Needs. The costs of the assessment
required by § 578.53(a)(2) are eligible
costs.

(2) Assistance with moving costs ..
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.
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(3) Casemanagement. The costs of
assessing, arranging. coordinating. and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:
(i) Counseling;
[ii] Developing, securing, and

coordinating services;
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).
(iv) Obtaining federal, State. and local

benefits;
(v)Monitoring and evaluating

program participant progress;
(vi) Providing information and

referrals to other providers;
(vii) Providing ongoing risk

assessment and safety planning with
victims of domestic violence. dating
violence. sexual assault. and stalking;
and
(viii) Developing an individualized

housing and service plan, including
planning a path to permanent housing
stability.

(4) child care. The costs of
establishing and operating child care.
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks. and comprehensive
and coordinated developmental
activities, are eligible.
(i) The children must be under the age

of 13. unless they are disabled children.
(ii) Disabled children must be under

the age of 18.
(iii) The child-care center must be

licensed by the jurisdiction in which it
operates in order for its costs to be
eligible.

(5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(1) Services include instruction or
training in consumer education, health
education. substance abuse prevention.
literacy, English as a Second Language,
and General Educational Development
(GED).
(ii) Component services or activities

are screening, assessment and testing;
individual or group instruction;
tutoring: provision of books, supplies.
and instructional material: counseling:
and referral to community resources.

(6)Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible.
including classroom, online and/or
computer instruction. on-the-job
instruction, services that assist
individuals in securing employment.
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost.
(i) Learning skills include those skills

that can be used to secure and retain a
job. including the acquisition of
vocational licenses and/or certificates.
(ii) Services that assist individuals in

securing employment consist of:
(A)Employment screening.

assessment, or testing;
(B) Structured job skills and job-

seeking skills;
(C)Special training and tutoring.

including literacy training and pre-
vocational training;
(D)Books and instructional material:
(E)Counseling or job coaching; and
(F) Referral to community resources.
(7) Food. The cost of providing meals

or groceries to program participants is
eligible.

(8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate. obtain.
and retain suitable housing are eligible.
(i) Component services or activities

are tenant counseling: assisting
individuals and families to understand
leases; securing utilities: and making
moving arrangements.
(ii) Other eligible costs are:
(A)Mediation with property owners

and landlords on behalf of eligible
program particlpants:

(B) Credit counseling. accessing a free
personal credit report, and resolving
personal credit issues; and
(e) The payment ofrental application

fees.
(9)Legal services. Eligible costs are

the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys. for advice and
representation in matters that interfere
with the homeless individual or family's
ability to obtain and retain housing.
(i) Eligible subject matters are child

support: guardianship; paternity;
emancipation: legal separation; orders of
protection and other civil remedies for
victims of domestic violence. dating
violence. sexual assault. and stalking;
appeal ofveterans and public benefit
claim denials: landlord tenant disputes:
and the resolution of outstanding
criminal warrants.
(ii) Component services or activities

may include receiving and preparing
cases for trial. provision of legal advice,
representation at hearings. and
counseling.
(iii) Fees based on the actual service

performed (i.e.• fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible. lfthe subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient's employees' salaries and
other costs necessary to perform the
services.
(iv) Legal services for immigration

and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist tho
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management. household management.
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

(11) Mental health services. Eligible.
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed .professionals.
Component services arc crisis
interventions; counseling: individual.
family, or group therapy sessions: the
prescription of psychotropic
medications or explanations about the
useand management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:
(i) Providing an analysis or

assessment of an individual's health
problems and the development of a
treatment plan:
(ii) Assisting individuals to

understand their health needs;
(iii) Providing directly or assisting

individuals to obtain and utilize
appropriate medical treatment:
(iv) Preventive medical care and

health maintenance services. including
in-home health services and emergency
medical services:
(v) Provision of appropriate

medication:
(vi) Providing follow-up services; and
(vii) Preventive and noncosmetic

dental care.
(13) Outreach services. The costs of

activities to engage persons for the .
purpose of providing immediate support
and intervention. as well as identifying
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potential program participants, are
eli~ble.
(i) Eligible costs include the outreach

worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.
(ii) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing andlor services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatmant, group and .
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

(16) Transportation. Eligible costs are:
(il The costs of program participant's

trevel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
(ii) Mileage allowance for service

workers to visit program participants
and to carry out housing quality
inspections;
(iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v) The costs of recipient or

subrecipient staff to accompany or assist
program participants to utilize public
transr0rtation; and
(vi If public transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A)Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B)Payments for car repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and
(C)The recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:
(i) The costs of labor or supplies, and

materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and
(li) The salary and benefit packages of

the recipient and subrecipient staff who
directly deliver the services.

§578.55 Operating costa.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanerit housing
in a single structure or individual
housing units.
(b)Eligible costs. (1) The maintenance

and repair of housing;
(2) Property taxes and insurance;
(3) Scheduled payments to a reserve

for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);
(4) Building security for a structure

where more than 60 percent of the units
or area Ispald for with grant funds;
(5) Electricity, gas, ana water;
(6) Furniture; and
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease.

§578.57 Homeless Management
InformaUon System.
(a)Eligible costs. (1) The recipient or

subrecipient may usc Continuum of
Care program funds topay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:
(i) Purchasing or leasing computer

hardware;
(li) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;
(v) Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operete
or contribute data to the HMIS;
(vii) Paying salaries for operating

HMIS, including:
(A) Completing data entry;
(B)Monitoring and reviewing data

quality;
(C)Completing data analysis;
(D)Reporting to the HMIS Lead;
(E)Training staff on using the HMIS;

and
(F) Implementing and complying with

HMIS requirements;
(viii) Paying costs of staff to travel to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
(x)Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.
(2) If the recipient or subrecipient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of:
(i) Hosting and maintaining HMIS

software or data;
(ii) Backing up, recovering, or

repairing HMIS software or data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(iv) Integrating and warehousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;
(v)Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD: and
(vii) Conducting training on using the

system, including traveling to the
training.
(3) If the recipient or subrecipient is

a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§578.59 Project admlnlslraUve costs.
(a)EligibJe costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project .
administrative costs related to the
planning and execution of Continuum

AIT ACHMENT •••••••~ •._ ••..
315 4--6PAGE •...•••.... _OF ••..••.•.... PAGES



45456 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight.
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the .
following:
(i) Salaries, wages, and related costs of

the recipient's staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary .
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:
(A)Preparing program budgets and

schedules, and amendments to those
budgets and schedules;
(B)Developing systems for assuring

compliance with program requirements;
(C)Developing agreements with

subrecipients and contractors to carry
out program activities;
(D)Monitoring program activities for

progress and compliance with program
requirements;
(E)Preparing reports and other

documents directly related to the
program for submission to HUD;
(F) Coordinating the resolution of

audit and monitoring findings;
(G)Evaluating program results against

stated objectives; and
(H)Managing or supervising persons

whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A)through (G)of this
section.
(ii) Travel costs incurred for

monitoring of subrecipients;
(iii) Administrative services

performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and
(iv) Other costs for goods and services

required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored. Continuum of Care trainings.
(3)Environmental review. Costs of

carrying out the environmental review
responsibilities under § li78.31.
(b) Sharing 1'6quirement. (1) UFAs. If

the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2) Recipients that are not UFAs.lfthe
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.
§578.81 RelocaUon coats.
(a) In general. Relocation costs under

the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.
(b)Eligible relocation costs. Eligible

costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.
§578.63 Indirect cosls.
(a) In general. Continuum of Care

funds may be used to pay indirect costs
in accordance with OMBCirculars A-87
or A-122, as applicable.
(b)Allocation. Indirect costs may be

allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMBCirculars A-87 or
A-122, as applicable.
(c)Expenditure limits. The indirect

costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578.59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E-Hlgh.Performlng
Communities

§578.65 Standards.
(a) In general. The collaborativo

applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC).The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.
lb) Applying for HPC designation. The

application must be submitted at such

time and in such manner as HUDmay
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:
(1)A report showing how the

Continuum of Care program funds
received in the preceding year were
expended;
(2) A specific plan for how grant

funds will be expended; and
(3) Information establishing that the

Continuum of Care meets the standards
forHPCs.
(c) Standards for qualifying as an

HPC.To qualify as an HPC, a
Continuum must demonstrate through:
(1)Reliable data generated by the

Continuum of Care's HMIS that it meets
all of the following standards:
(i) Mean length of homelessness.

Either the mean length of episode of
homelessnass within the Continuum's
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.
(ii) Reduced recidivism. Of

individuals and families who leave
homelessnoss, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.
(iii) HMIS coverage. The Continuum's

HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.
(iv) Serving families and youth. With

respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:
(A) 95 percent of those families and

youth did not become homeless again
within a 2-year period following
termination of assistance; or
(B) 85 percent of those families

achieved independent living in
permanent housing for at least 2 years
following termination of assistance.
(2) Reliable data generated from

sources other than the Continuum's
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:
(i) Community action. All the .

metropolitan cities and counties within
the Continuum's geographic area have 8
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geo~phic area.
(h) Renewing HPC status. If the

Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at .
reducing the number of individuals and
families who became homeless in that
community.

§578.67 PubllcaUon of application.
mm will publish the application to

be designated an HPC through the mID
Web site, for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for befng one.

§578.69 Cooperation among enUtle ••
An HPCmust cooperate with HUD in

distributing information about its
successful efforts to reduce
homelessness.
§578.71 HPC-ellglble actlvltl •••
In addition to using grant funds for

the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576.500 apply.

Subpart F-Program Requirements

) §578.73 Matching requirement ••
(a) In general. The recipient or

subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71.
(b)Cash sources. A recipient or

subrecipientmay use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.
(c) In-kind contributions. (1) The

recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case ofHPCs, eligible under
§578.71.
(2) The requirements of 24 CFR 84.23

and 85.24 apply.
(3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU)between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subrecipient's
organization. IT the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(1) The MOU must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided.
(ii) During the term of the grant, the

recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.75 General operations.
(a) State and local requirements. (1)

Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFRpart 35, subparts A, B, K, and R
apply.
(1) Before any assistance will be

provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2)Recipients or subrecipients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.
(c) Suitable dwelling size. The

dwelling unit must have at least one
bedroom or liYing/sleeping room for
each two persons.
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) IT houseliold composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services. -
(d)Meals. Each recipient and

subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.
(f)Residential supervision. Each

recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
lcnowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity. considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUDapproval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions.
(2)Each recipient and subrecipient of

assistance under this part must, to the
maximum extent practiceble, involve
homeless individuals and families
through employment; volunteer
services; or otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.
(h) Supportive service agreement.

Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program,
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
pro~m.
(i) Retention of assistance after death,

incarceration, or insUtutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

1578.77 Calculating occupancy charges
and rent.

(il) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing.
(b) Calculation of occupancy charges.

Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:
(1) 30 percent of the family's monthly

adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);
(2) 10 percent of the family's monthly

income; or
(3) If the family is receiving payments

for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion of the payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant's income initially,
and if there is a change in family
composition (e.g.,birth of a child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1)).
(li) Income of program participants

must be calculated in accordance with
24 CFR5.609 and 24 CFR 5.611(a).

(2)Review. Recipients or
subrecipients must examine a program
participant's income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.
. (3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant's
contribution toward the rental payment.

1578.79 Limitation on transitional
houalng.
A homeless individual or family may

remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.
1578.81 Term of commitment, repayment
of urania, and prevention of undue beneflta.
(a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial occupancy
or date of initial service provision,
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
(b)Conversion. Recipients and

subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is '
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Cere's
ge~phic area. '
(cl Repayment of grant funds. If a

project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUDwill require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
paragraph (b) of this section. If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing.

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 15-year period, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.
(e)Exception. A recipient or

subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1) The sale or disposition of the

property used for the project results in
the use of the property for the direct
benefit of very low-income persons:
(2)All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this partj
(3)Project-based rental assistance or

operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986j or
(4)There are no individuals and

families in the Continuum of Cere
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.
§578.83 Displacement, relocation, and
acquisition.

(a) Minimizing displacement.
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. "Project," as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking.

(b) Temporary relocation. (1) Existing
Building Not Assisted under Title IV of
the McKinney- Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C. 4601-4655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.

(2)Existing Transitional Housing or
Pennanent Housing Projects Assisted
Under Title IV of the McKinney- Vento
Act. Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the proparty upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this sectlon. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(i) Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs: and
(ii) Appropriate advisory services,

including reasonable advance written
notice of:
(A) The date and approximate

duration of the temporary relocation:
(B)The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
(C)The reasonable terms and

conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and
(D)The provisions of paragraph

(b)(2)(i)of this section.
(c) Relocation assistance for displaced

persons. (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must he provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFRpart
24. A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.205(c)(2)(ii)(D).

(2) Displaced person. (i)For the
purposes of paragraph (c) of this section,
the term "displaced person" means any
person (family, individual,business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:
(A) After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient. as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with §578.25(b); or
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(B)After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recifient
or subrecipient obtains site contro , as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or
tC)Before the date described under

paragraph (c)(2)(iJ(A)or (B)of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or '

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act; if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or
(ii) For the purposes of paragraph (c)

of this section, the term "displaced
person" means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that ismade by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if anyone of the following three
situations occurs:
(A)The program participant moves

after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or
(B)The program participant is

required to relocate temporarily, does
not return to the building or complex,
and anyone of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

o~pocketexpensesincurredin
connection with the temporary
relocation;

(2) The program participant is not
eligible to return to the building or
comflex upon project completion; or
(3 Other conditions of the temporary

relocation are not reasonable; or
(C)The program participant is

required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:

(1) The program participant is not
offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;
(2) The program participantis not

eligible to remain in the building or
comflex upon project completion; or

(3 Other conditions of the move are
not reasonable.
(iii) Notwithstanding the provisions of

paragraph (c)(2)(i) or (ii) of this section,
a person does not qualify as a
"displaced person" if:
(A)The person has been evicted for

serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal, State,
or local requirements (see §578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;
(B)The person moved into the

property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
"displaced person" (or for any
relocation assistance provided under
this section), as a result of the project;
(C)The person is ineligible under 49

CFR24.2(a)(9)(ii»;
(D)The person is a program

participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under §578.79; or
(E)HUD determines that the person

was not displaced as a direct result of
acquisition, rehabilitation,or
demolition for the project.
(iv) The recipient may request, at any

time, HUD's determination of whether a
displacement is or would be covered
under this section.
(3) Initiation of negotiations. For

purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement.

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition ofreal
property for a project where there are
Continuum of Care funds in any part of
the project costs.
(e)Appeals. A person who disagrees

with the recipient's (or subrecipient's, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

5678.86 Timeliness atandards.
(a) In general. Recipients must initiate

approved activities and projects
promptly.
(b) Construction activities. Recipients

of funds for rehabilitation or new
construction must meet the following
standards:
(1) Construction activities must begin

within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project.
(2) Construction activities must be

completed within 24 months of signing
the grant agreement.
(3) 'Activities that cannot begin until

after construction activities are
completed must begin within 3 months
of the date that construction activities
are completed.
(c)Distribution. A recipient that

receives funds through this part must:
(1) Distribute the funds to

subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 46 days after receiving an
approvable request for such distribution
from the subreciplent: and
(3)Draw down funds at least once per

quarter of the program year, after
eligible activities commence.

§578.87 Limitation on use of funds.
(a) Maintenance of effort. No

assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.
(b) Faith-based activities. (1) Equal

treatment of program participants and
program beneficiaries. (i) Program
participants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization's religious
character or affiliation. Recipients and
subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.
(ii)Beneficiaries. In providing

services supported in whole or in part
with federal financial assistance, and in
their outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the bllBisof religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice.

(2J Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3)Religious identity. A faith-based
organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytlzation,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains ita
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization's mission statements and
other governing documents.

(4) Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of 8I}
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization maldng the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subreclpients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§ 578.103(a)(13). Recipients shall ensure
that allsubrecipient agreements make
organizations receiving program funds
aware of these requirements.
(5) Structures. Program funds may not

be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions ofthe acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuuin of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85).

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section applies to
all of the commingled funds.
(c) Restriction on combining funds. In

a single structure or housing unit, the
following types of assistance may not be
combined:
(1) Leasing and acquisition,

rehabilitation, or new construction:
(2) Tenant-based rental assistance and

acquisition, rehabilitation, or new
construction;
(3) Short- or medium-term rental

assistance and acquisition,
rehabilitation, or new construction;
(4) Rental assistance and leasing; or
(5) Rental assistance and operating.
(d) Program fees. Recipients and

subrecipients may not charge program
participants program fees.

§578.89 Limitation on us. of grant fund.
to serve persona defined a. homeless
under other federallawa.
(a) Application requirement.

Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons Is an
equal or groater priotity than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants mustshow that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B)of the Act, especially with
respect to children and unaccompanied
youth.
(b)Limit, No more than 10 percent of

the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.
(c)Exception. The 10 percent

limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.
§578.91 T.rmlnatlon of ••••• tanc. to
program participants.

(a) Tennination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.
(b)Due process. In terminating

assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of:
(1) Providing the program participant

with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;
(2)Written notice to the program

participant containing a clear statement
of the reasons for termination:
(3)A review of the decision, in which

the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision: and
(4)Prompt written notice of the final

decision to the program participant.
(c) Hard-to-house populations.

Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a progrem
participant's assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
Opportunity.

(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable. .

(b) Housing for specific
subpopuJations. Recipients and
subrecipients may exclusively serve a
particular homeless subpopulatlon in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following:
(1) The housing may be limited to one

sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;
(2) The housing may be limited to a

specific subpopulatlon, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).
(3) The housing may be limited to

families with children.
(4) If the housing has in residence at

least one family with a child under the
age of 18. the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing.
(5) Sober housing may exclude

persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.
(6) If the housing is assisted with

funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g.,housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFRpart 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases).
(7)Recipients may limit admission to

or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity paclcage
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, DO
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing. A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:
(1) Affirmatively market their housing

and supportive services to eligible .
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities;
(2)Where a recipient encounters a

condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan: and
(3) Provide program participants with

information on rights and remedies
available under applicable federal. State
and local fair housing and civil rights
laws.
(d) Accessibility and integrative

housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFRpart 8). and Titles nand ill of the
Americans with Disabilities Act,.8S
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities,

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part.

§578.95 Conflicts of Interast.
(a)Procurement. For the procurement

of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
or&anizations).

(b) Continuum of Care board
members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.

(c) Organizationiil conflict. An
organizational conflict of interest arises
whan, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person's, as in paragraph (d)(l)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under §578.75(b) that the recipient,
subrecipient, or related entity owns.
(d) other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered pe~on, meaning a

person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period Collowinghis or her
tenure.

(2) Exceptions. Upon the written
request of the recipient, HUDmay grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(li) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(H)of
this section.
(i) Threshold requirements. HUD will

consider an exception only after the
recipient has provided the following
documentation:
(A)Disclosure of the nature of the

conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and
(B)An opinion of the recipient's

attorney that the interest for whicb the
exception is sought would not violate
State or local law , or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
[ii] Factors to be considered far

exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's or subrecipient's project,
taking into account the cumulative
effect of the following factors, as
applicable:
(A)Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;
(B)Whether an opportunity was

provided for open competitive bidding
or negotiation;
(C)Whether the affected person has

withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;
(D)Whether the interest or benefit

was present before the affected person
was in the position described in
paragraph (c)(l) of this section;
(E)Whether undue hardship will

result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;
(F)Whether the person affected is a

member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class: and

(G) Any other relevant considerations.

§578.97 Program Income.
(a)Defined. Program income is the

income received by the recipient or
subrecipient directly generated by a
grant-supported activity.
(b) Use. Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient, used for eligihle activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing.
S678.99 Applicability of other federal
requirements.
In addition to the requirements set

forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements:
(a)Environmental review. Activities

under this part are subject to
environmental review by HUD under 24
CFRpart 50 as noted in §578.31.

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:
(1) Procure items designated in

guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and
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(3)Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.

(c) Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB),requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.govor
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMBPolicy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.)may
apply to proposals under this part,
depending on the assistance requested.

(e) Applicability of DMBCirculars.
The requirements of 24 CFRpart 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFRpart
225-Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-B7)-apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84-Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFRpart 230-
Cost Principles for Non-Profit
Organizations (OMBCircular A-122);
and 2 CFRpart 22O-Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part.
(f)Lead-based paint. The Lead-Based

Paint Poisoning Prevention Act (42
U.S.C.4821--4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851--4856),and
implementing regulations at 24 CFRpart
35, subparts A, B, H, J, K,M, and R
apply to activities under this program.

19) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMBCircular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations.' ,
(h)Davis-Bacon Act. The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
UrbanDevelopment Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFRpart 135, as applicable.

Subpart G-Grant Administration

§678.101 Technlcalas515tance.
(a)Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness.
(b)Defined. Technical assistance

means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.
(c) Set-aside. HUDmay set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers.
(d)Awards. From time to time, as

HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts, grants, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUDmay also enter into agreements
with other federal agencies for awarding
the technical assistance funds.
§578.103 Recordkeeplng requirements.
(a) In general. The recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:

(1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Caremeets the
requirements of §578.5(b);
(Ii) Evidence that the Continuum has

been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 6 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipient8;
(iii) Evidence that the Continuum has

prepared the application for funds as set
forth in §678.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.
(3)Homeless status. Acceptable

evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of humelessness,
the recipient or subrecipient must keep
records that establish "at risk of
homelessness" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belief of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:
(i) Documentation of the original

incidence oC domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dontal rocords;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occurred or by the head of
household.
(ii) Documentation of the reasonable

belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, sucb
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpetrator of
the violence, including emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of
household.

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrecipient
must keep the following documentation
of annual income:
(i) Income evaluation form specified

by HUD and completed by the recipient
or subrecipient; and
(ii) Source documents (e.g.,most

recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;
(iii) To the extent that source

documents are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient's or
subrecipient's intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or
(iv) To the extent that source

documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

(7)Program participant records. In
addition to evidence of "homeless"
status or "at-risk-of-homelessness"
status, as applicable, the recipient or

subrecipient must keep records for each
progx:amparticipant that document:
(i) The services and assistance

provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the progrem
for more than a year and adjusted the
service package accordingly, and
including case menagement services as
provided in §578.37(a)(1)(ii)(F); and
(ti) Where applicable, compliance

with the termination of assistance
requirement in §578.91.

(8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.
(9) Services provided. The recipient or

subrecipient must document the types
of supportive services provided under
the recipient's program and the amounts
spent on those services. The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary.

(10) Match. The recipient must keep
records of the source and use of
contributions made to satisfy the match
requirement in §578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services must be
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts of interest. The
recipient and itssubrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest requirements in §578.95(b), the
other conflict requirements in
§578.95(d), a copy of the personal
conflict-of-int!ll'est policy developed
and implemented to comply with the
requirements in §578.95, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578.75(g).

(13)Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §578.87(b).

(14)AffinnativelyFurthering Fair
Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in §578.93(c).
(15) Other federal requirements. The

recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99, as
applicable. .

(16) Subrecipients and contractors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.
(ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient and its

subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84.

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.
(6) Confidentiality. In addition to

meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:
(1) All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and
confidential;
(2) The address or location of any

family violence project assisted with
COntinuum of Qlre funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and
(3) The address or location of any

housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;
(c) Period of tecordretention. All

records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.
(1) Documentation of each program

participant's qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and
(2)Where Continuum of Care funds

are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUDOffice of the Inspector
General, and, the Comptroller General of
the United Slates, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2)Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this part.
(e)Reports. In addition to the

reporting requirements in 24 CFRparts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR),as well as in any
additional reports as and when required
by HUD.Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date ofinitial
occupancy or the date of initial service
provision, unless HUDprovides an
exception under §578.81(e).
§578.105 Grant and proJect changeB.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUDand the
recipient. Significant grant changes
include a change ofrecipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by anyone project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.
(2)Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(b) For Continuums having more than
one recipient. (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subrecipient's records.

§578.107 Sancllons.
(a)Performance reviews. (1) HUDwill

review the performance of each
recipient in carrying out its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD's
financial and reporting systems (e.g.,
LOCCSand e-enaps) and HMIS. Where
applicable, HUDmay also consider
relevant information pertaining to the
recipient's performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) HHUD determines preliminarily

that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUDmay change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approvel,
the recipient may be required to
manually submit its payment requests
and supporting documentation to HUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
pr~am requirements.
(3J If the recipient fails to demonstrate

to RUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUDmay take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.
(1) HUDmay instruct the recipient to

submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:
(i) Preparing and following a schedule

of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;
(ii) Establishing and following a

management plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them;
(iv) Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;
(v) Suspending disbursement of grant

funds for some or all activities or
projects;
(vi) Reducing or terminating the

remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD;and
(vii) Making matching contributions

before or as draws are made from the
recipient's grant.

(2) HUDmay change the method of
payment to a reimbursement basis.

(3) HUDmay suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) HUDmay continue the grant with
a substitute recipient of HOD's
choosing.
(5)HUDmay deny matching credit for

all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible.
(6) HUDmay require the recipient to

reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected activities.
(7) HUDmay reduce or terminate the

remaining grant of a recipient.
(8) HUDmay condition a future grant.
(9) HUDmay take other remedies that

ere legally available.
(c) Recipient sanctions. If the

recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section.
(d)DeobJigation.HUDmay deobligate

funds for the following reasons:
(1) If the timeliness standards in

§578.85 are not met;
(2) If HUD determines that delays

completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;
(3) If the actual total cost of

acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;
(4) If the actual annual leasing costs,

operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;
(5) Program participants have not

moved into units within 3months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.
(a) In general. Grants will be closed

out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD.
(b)Reports. Applicants must submit

all reports required by HOD no later
than 90 days from the date of the end
of the project's grant term.
(c) Closeout agreement. Any

obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;
(2) Identification of any unused grant

funds to be deobligated by HUD;
(3) Identification of any program

income on deposit in financial
institutions at the time the closeout
agreement is signed;
(4) Description of the recipient's

responsibility after closeout for:
(i) Compliance with all program

requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;
(ii) Use of real property assisted with

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(iii) Use of personal property

purchased with Continuum of Care
program funds; and
(Iv)Compliance with requirements

governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations In paragraphs
(c)(1) through (4) ofthis section.
Dated:June28,2012.

Mark Johnston,
Assistant Secretary for Community Planning
and Development (Acting).
[FR Doc. 2012-17546 Filed 7-30-12: S:45 am]
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PART 200-UNlFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND -AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS

Subpart A-Acronyms and
Deftnltlons

Sec.
200.0 AcroD.yms.
200.1 Definitions.
200.2 ACQuiaition cost.
:IDO.8 Advance payment.
300.. Allocation.
200.6 Audit finding.
200.6 Aud1tee.
200.7 Auditor.
200.8 Budget.
200.9 Central service cost allocation plan.
300.10 C&t&logot Federa.! Domestic A861st-

a.nce (CFDA) number.
200.11 CFDA program title.
:lOO.12 Capital ulets.
200.13 Capital expend1tures.
300.14 Cla.1m.
200.15 ClaBsof Federal awards.
200.16 Closeout.
200.17 Cluster or programs.
300.18 Cogn1zant agency tor a.udlt.
200.19 Cop1u.nt agency for indirect costs.
200.20 Computing devioes.
200.21 CompUance Bupplement.
200.22 Contract.
lIlO.Z3 Contractor.
200.24 Oooperative agreement.
300.25 Oooperative audIt resolution.
:lOO.26 Corrective action.
:lOO.27 Cost allocation plan.
200.28 Cost objeotive.
200.29 Cost llbaring or matching.
200.30 Cr088-cutttng audit finding.
200.31 [Reserved]
200.92 Data Universal Numbering System

(DUNS) number,
200.88 EqulJl1I1ent.
:lOO.S4 Expend! tures,
200.35 Federal agenoy.
200.36 Federal Audit Clea.r1ngbouse (FAC).
200.87 Federal awarding agency.
200.88 Federal award.
200.39 Federal award date.
200.40 Federal flnanclalIl.861eta.nce.
200.41 Federal interest.
200.42 Federal program.
200.43 Federal ehare.
200.~ Final coet objective.
200.45 Fixed amount awards.
200.46 Foreign public entity.
200.47 Foreign organization.

200.48 General purpose equiJllI1ent.
200.49 Generally Accepted Accounting Prin-

ciples (GAAP).
200.50 Generally Accepted Government Au-

d1ttng Sta.nda.rds (GAGAS).
200.51 Gra.nt agreement.
200.52 Hoepltal.
200.53 Improper pa.yment.
200.54 Ind1a.Dtribe (or "federally recoga1zed

Indian tribe").
200.55 Institutions of Higher Education

(IHEB).
200.66 Indirect (facUitles & adm.1n1etrative

(F&A» costs.
200.57 Indirect cost rate proposal.
:lOO.68 InformaLion technology systems.
200.59 Intangible property.
200.60 Intermediate cost objective.
200.61 Internal control!!.
200.62 Internal control over complianoe re-

Quirements for Federal awards.
200.63 Loan.
200.64 Local government.
200.85 Major program.
200.86 Management decision.
200.67 Micro-purchaae.
200.86 Mod1tled Total D1rect Cost (MTDC).
200.89 Non-Federal entity.
200.70 Nonprofit orga.nizatlon.
200.71 ObUgatioIlS.
200.72 Office of Management and Budget
• (OMB).
200.73 Ovens1gbt agency (or audit.
200.74 PlUlS-through BJltity.
200.75 Pa.rtlcipa.nt support costs.
200.76 Performance goal.
200.77 Pertod ot performance.
200.78 Pereonal property.
200.79 Personally Identifia.ble InformatioD

(Pn).
200.80 Program income.
200.81 Property.
llOO.B2 Protected Personally Identifiable In-

formation (Protected pn).
200.88 Project cost.
200.84 Quest10ned cost.
200.85 Real property.
200.86 Recipient.
200.87 Research and Devalopment (R&D).
200.88 S1mplif1ed acquisition threshOld.
200.89 Special purpose equipment.
200.90 State.
200.91 Student Fina.nciaJ Aid (SFA).
200.92 Subaward.
200.93 Subreclplent.
200.94 Supplles.
200.95 Termination.
200.96 Third-party in-kind contributions.
200.97 Unl1quidated obllga.t10IlS.
200.98 Unobligated balance.
200.99 Voluntary committed cost shartng.
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SUbpart B--General ProvIsIOns

200.100 Purpose.
200.101 Applicablllty.
200.102 Exceptions.
200.103 Autborit1es.
200.104 Supe1'88881on.
200.105 Efrect on other iesU&UCfle.
200.106 Agency 1mplementation.
200.107 OMBrllllponaibil1ties.
200.108 Inqu1ries.
200.109 Review d&te.
200.110 Elfectiveiappl1cab1J1ty d&te.
200.111 English language.
200.112 Conntct of intere&t.
200.118 Ma.ndatory diaclosurfl6.

Subpart c-Pre·Federal Award Require·
ments and Contents of Federal Awards

200.200 Purpose.
200.201 Use of grant, &greemente (lncluding

fixed amount awa.rds). cooperative lliTee-
mente, &ndcontracts.

200.202 Requirement to provide public no-
tice of Federa.l 1ln&nc1&lB881stence pro-
grams.

:aoo.203 Notices of funding opportunities.
200.204 Federa.l awa.rding agency review of

merit of propoaa.ls.
200.205 Federal awa.rding agency review or

riek poeed by applicants.
200.206 Sta.nd&rdappl1cation requirements.
200.20'1 Specific conditione.
200.208 Certifications &ndrepresentations.
200.208 Pra-&w&rdcosts.
200.210 Information contained In a Federal

aw&rd.
200.211 Public &OCBSBto Federal aw&rd infor-

mation.
200.212 Suspension and debarment.

Subpart D-Post Federal Award
Requirements

STAJ.'DARDS FOR FINANCIAL AND PllOORAM
MANAGEMBNT

200.300 Statutory &nd national policy re-
quirements.

200.301 Performance measurement.
200.302 Financi&! ma.na.gement.
200.803 Internal controls.
200.304 Bonds.
200.305 Payment.
200.308 Coat aba.r1n&'or matching.
2OO.SO'I Program income.
200.808 Revision of budget and program

p!&n&.
200.309 Period of performance.

PllOPERTY STANDARl>S

200.310 Insurance coverage.
200.311 ReaJ property.
200.812 Federally-owned and exempt prop-

erty.
200.313 Equipment.

2 CFRCh. II (1-1-15 Edition)

200.314 Supplies.
200.315 lntaDe'ible property.
200.316 Property truat rBlationahip.

PRoctJRlDOl:lITBTANDAJl.DS

200.31'1 Procurementl5 by etates.
200.318 General procurement st&ndards.
200.319 Competition.
200.320 MetbodB of procurement to be fol-

lowed.
200.321 ContractlDg wltb BIJl&liand minority

buelne888B,women'. bUBineesenterprises,
and la.bor eurplus area ftrmS.

200.822 Procurement of recovered mater1&ls.
200.323 Contract coat &ndIlr1ce.
200.324 Federal awa.rding agency or pass-

tbrough entity review.
200.325 Bonding requirements.
200.926 Contract prov!s1ona.

PERI'ORMANOE AND FINANOIAL MONl'l'ORING
AND REPoRTING

200.S2'1 F1n&nciaJ reporting.
200.828 Monitoring and reportl.ng program

performance.
200.829 Reporting on real property.

SUBRECIPIENT MONITORING AND MANAGEMENT

200.330 Subrecipient and contractor deter-
minations.

200.331 Requirements for pass-tbrougb entl-
tlll8.

200.332 Fixed amount eubaw&rds.

REOORD RETENTION AND ACCKSS

200.333 Retention requ1rement8 for records.
200.334 Requests for transfer of recorda.
2OO.33li Metbode for collection. tra.nam1llBion

&ndstorage of information.
200.336 AccllllBto records.
200.83'1 Restrictione on pubUc aOC888 to

recorda.

REMEDIES FOR NONCOMPLlANCB

200.338 Remedill8 for noncompliance.
200.339 Termination.
200.840 Not1fica.tion of term1n&t1on require-

ment.
200.341 opportunities to object, bearlngs

and appe&ls.
200.342 Efrecte of suspension and termi-

nation.

CLoSEOUT

200.343 Closeout.

POll1'-CLOSEOUT ADJuSTMENTS AND
CONTINUlNG REsPON8IBILITIBS

200.344 Post-closeout adjustments and con-
tinuing rll8ponB1b1l1ties.

COLLECTION OF AlIOUNT8 DUE

200.345 Collection of amounts dUB.
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Subpart E-cost PrlncJplea

GENERAL PRoVIBIONS

200.400 Policy JrUide.
200.401 Application.

BASIC CONSIDERATIONS

200.402 Composition of COBtI!.
200.408 Factors affect1Jlg allowabillty of

costa.
200.404 ReasoDAble coate.
200.405 Allocable coste.
200.406 Applicable credits.
200.40'1 Prior written approval (prior ap-

proval).
200.408 L1m1tation on allowance of coats,
200.409 Spectal coDB1deratlons.
200.410 COllection of unallowable costa.
200.411 Adjustment of previously negotiated

Ind1rect (F&A) cost rates containing un-
allowable COBts.

DIRECT AND Th"DIRECT (FkA) COSTS

200.412 Claes111cation of costs.
200.413 Direct ooets,
200.414 Indirect (F&A) costs.
200.415 Required oertifications.

SPECIAL COJo.'SIDERATIONSFOR STATES, LOCAL
GoVEll.NNENTB AND I)roIAN 'l'B.rBEs

200.416 Cost allocation plans and indirect
cost proposals.

200.417 Interagency service.

SPECIAL CoNsIDERATIONS FOR lNSTI'l'L'TIONll OF
HIGHER EDUCATION

200.418 Costl! Incurred by states and local
government.!;.

200.419 Cost acCOllDting atanda.rds and dis-
closure ata.tement.

GENlUlAL PROVISIONS FOR SEl.ECTIID ITBMs OF
CoBT

200.420 Considerations for selected itelllB of
cost.

200.421 Advertising and public relations.
200.422 Advisory ccanons.
200.423 Alcoholic beverages.
200.424 AIumn1!a.eactivities.
200.425 Audit services.
200.426 Bad debts.
200.427 Bonding costs,
200.428 Collections offmproper payment.!;.
200.4211 Commencement and convocation

c0Bt8.
200.430 Compensation-personal services.
200.431 Compenll&tlon-fiiDge benefits.
200.432 Conferenoes.
200.433 Contingency provisions.
200.484 Contributions and donations.
200.435 Defense and prosecution of crlm1Da.l

and clvU prooeed.iDg8, olatme, appeals
and patent intrlngementl!.

200.436 Depreciation.
200.437 Employee health and welfare costs.

pt. 200

200.438 Entertainment costs.
200.439 Equipment and other capital expend-

itll1'es.
200.440 Exchange rates.
200.441 Fines, penaltIes, damages and other

Bettlement.!;.
200.442 FUJld ralsing and investment man-

agement costs.
200.443 Gains and lossee ODdisposition of de-

preciable aesets.
200.444 GeneJ'&loOBtllof government.
200.445 Goodll or services for 1MlJ'Il0naiuse.
21lO.446 Idle facilities and idle capaolty.
200.441 Inaurance and indemnification.
200.448 Intellectual property.
200.449 Interest.
2OO.f60 Lobbying.
200.451 LOlllI8Bon other awards or contracts.
200.452 MaiDten&Dceand repair coets,
2OO.~ Materials and lIupplles costa, includ-

ing coats of computing devices.
200.454 Memberships, subscrlptionB. and pro-

feeslonal activity costs.
200.455 Organization costs.
llOO.456 Participant 8uPPOrt costs.
200.467 Plant and eecurity coats.
llOO.<0ll Pre-award ooess.
200.469 ProfeBB1onallMll'vlcecosts.
200.460 Proposal costs.
200.481 Publication &Ddprinting oosts.
200.462 Rearrangement and reconversion

costs.
200.483 Recrulting costs.
200.0164 RelooatiOD COIltsof employees.
200.465 Rental costs of real property and

equipment.
200.486 Schola.rshi]l8 and etudent aid costs.
200.487 Selling and marketing coste.
200.468 Spec1allzed B8l'Vlcetacilltles.
llOO.4BlI Student activity coats.
200.4'10 TU8Il (includin&' Value Added Tax).
200.471 Term1Da.t1onOOIIts.
200.472 Tra.iDiDgand education costs.
200.478 Tr8.DBporta.tlon costs.
200.474 Travel ooste.
200.4'16 Trustses.

Subpart F-Auclt Requirements

GENERAL

200.500 Purpose.

AUDITS

200.501 Audit requirements.
200.502 Basis for determining Federal

awards expended.
200.503 Relation to other &udit require-

ments.
200.604 Frequency of audits.
200.506 Sanctions.
200.506 Audit costs.
200.507 Program-specific audit.!;.

AUDITEEll

200.608 Auditee responstbll1tl8l!.
200.509 Auditor selection.
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200.510 Financ!&! statements.
2OO.511 Audit tiDdings follow-up.
200.612 Report submission.

FEDBJtAL AGENCIEB

200.513 Responsibilities.

AUDITORS

200.614 Scope of audit.
200.515 Audit reporting.
200.516 Audit flndtnp.
200.517 Audit documentation.
200.618 Ma,or program determiDation.
200.519 Criteria for Federai program risk.
200.620 Crlteria for a low-risk a.uditee.

MANAGEMENTDECISIONS

200.~ Management dec1B1on.
APPllNDIX I TO POT 200-FtlLL TEXT OF No-

TICE OJ' FUNDINGOPPORTllNlTY
APPENDIX n TO POT 2l»-CONTRA£1r PROVI-

BlONS FOR NON-FEDlIRAL ENTITY CON-
TRA£1rSUNDll:JlFEDDAL Aw.ARD8

APPENDIX m TO POT 2OO-lNDlREClT (F&A)
COSTS IDi:NTlFIOATION AND AS!!IGNMEI\7,
AND RATE DETEIl.MlNATIONFOR INII'lT1'U-
TION!!OF HIGHlilREDUCATION(IllEs)

APPENDIX IV TO POT 200-n.'DlREClT (F&A)
COST8 IDZNTlFICATION AND AIlSIGma:NT.
ANDRATIilDBTBRMINA'1'lONPOR NONPROFIT
ORGANIZATION!!

APPENDIX V TO PART 200- STAT&'LOCALGoV-
ERJllIOllNTWIDE CD."TRAL SERVICE COST AL-
LOCATIONPLANS

APPKNDIX VI TO PART 200-PUBLJC As!!IST-
,wOE COSTALLOCATIONPLANS

APPENDIX vn TO POT 22O-STATES AND
LocAL GoVEJllJllENT AND INDIA>ITRIBB IN-
DlRE£1rCOST PRoPOSALS

APPENDIX vm TO PABT 200-NONPROFlT OR-
GA}.'IZATIONSExKKPT&D FRoN SUBPART
E-OoST PR.INaIPLES OF POT 200

APPENDIX IX TO PART 2Olh-ROBPlTAL COsT
PRINCIPLES

APPENDIX X TO PART 200-DATA COLLIWTION
FORM (FoRM SF-SAC)

APPENDIX XI TO PART ~MPLL\NCl: St,,-
PLEMENT

AUTHORITY:31 U.S.C. 500

SOURCE: 78 FR 'l8608, Dec. 26, 2013. unless
otherwiSe noted.

Subpart A-Acronyms and
Definitions
ACROl'.'YMS

§ 200.0 Acronyms.

ACRONYM TERM

CAS Cost Accounting Standards
CFDA Catalog of Federal Domestic
Assistance

2 CFRCh. II (1-1-15 EditIon)

CFR Code of Federal RegulatioIl5
CMlA Cash Management Improve-
mentAct

COG Councils OfGoveroments
COSO Committee of Sponsoring Orga-
nizations of the Treadway Commis-
sion

EPA Environmental Protection Agen
cy

ERISA Employee Retirement Income
Security Aot of 1974 (29 U.6.C. 1301-
1481)

EUI Energy Usage Index
F&A Fac1l1t1esand Administration
FAC Federal Audit Clearinghouse
FAIN Federal Award Identification
Number

FAPllS Federal Awardee Perform-
ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation
FFATA Federal Funding Account-
ab1l1ty and Transparency Act of 2006
or Transparency Act-Publ1c Law
109-282.as amended by section 6202(a)
of Public Law 110-252(31 U.S_C.6101)

FICA Federal Insuranoe Contribu-
tions Act

FOIA Freedom of Information Act
FE Federal Register
Fl'E Full-time equivalent
GAAP Generally Accepted Account-
ing Principles

GAGAS Generally Accepted Govern-
ment Auditing Standards

GAO Government Aocountability Of-
fice

GOCO Government owned. contractor
operated

GSA General Servioes Administration
IBS Institutional Base Salary
!HE Institutions of Higher Eduoation
mc Internal Revenue Code
ISDEAA Indian Self-Determination
and Education and Assistance Act

MTC Modified Total Cost
MTDC Modified Total Direot Cost
OMB Offioe of Management and Budg-
et

PH Personally Identifiable Informa-
tion

PMS Payment Management System
PRHP Post-retirement Health Plans
PTE Pass-through Entity
REUI Relative Energy Usage Index
SAM System for Award Management
SFA Student Financial Aid
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SNAP Supplemental Nutrition Assist-
ance Program

SPOC Single Point of Conta.ct
TANF Tempora.ry Assistance for
Needy Fam1l1es

TFM Trea.sury Financial Manual
U.S.C. United States Code
VAT Value Added Tax
[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75880,Dec. 19, 2014]

§ JOO,l Definitions.
These are the definitions for terms

used in this part. Different definitions
may be found in Federa.] statutes or
regulations that apply more specifi-
cally to particular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided in governmentwide
standard information collections.

§200.2 Acqui8ition cost.
Acquisition cost means the cost of the

asset including the cost to ready the
asset for its intended use. Acquisition
cost for equipment, for example, means
the net invoice price of the equipment,
including the cost of any modifica-
tions, atta.chments, accessories, or aux-
iliary apparatus necessary to make it
usable for the purpose for which it is
acquired. AcquiSition oosts for soft-
ware includes those development costs
capitalized in accordance with gen-
erally accepted accounting principles
(GAAP). Ancillary charges, such as
taxes, duty, proteotdve in transit insur-
ance, freight, and installation may be
included in or excluded from the acqui-
sition cost in accordance with the non-
Federal entity's regular accounting
practices.

1200.3 Advance payment.
Advance payment means a. payment

that a Federal awarding agency or
pass-through entity makes by any ap-
propriate payment mechanism, includ-
ing a predetermined payment schedule,
before the non-Federal entity disburses
the funds for program purposes.

§200.4 Allocation.
Allocation means the process of as-

signing a cost, or a group of costs, to
one or more cost objecttvete), in rea-
sonable proportion to the benefit pro-

§2OO.9

vided or other equitable relationship.
The process may entail a.ss1gn1nga
cost(s) directly to a final cost objective
or through one or more intermediate
cost objectives.

§200.5 Audit fiDdiDe.
Audit finding means deficiencies

which the auditor is required by
§200.516 Audit findings, paragraph (a.)
to report in the schedule of findings
and questioned costs.

§200.6 Auditee.
Auditee means any non-Federal enti-

ty that expends Federal awards which
must be audited under Subpart F-
Audit Requirements of this part.

1200.7 Auditor.
AuditoT means an auditor who 1s a

public accountant or a. Federal, state,
local government, or Indian tribe audit
organization, which meets the general
standards specified for externa.l audi-
tors in generally accepted government
a.uditing standards (GAGAS).The term
auditor does not include internal audi-
tors of nonprofit organizations.
[79 FR 76880,Dec.19, 2014J

1200.8 Budget.
Budget means the finanoial plan for

the project or program that the Fed-
eral awarding agency or pass-through
entity approves during the Federal
a.wa.rd.process or in subsequent amend-
ments to the Federal award. It may in-
clude the Federal and non-Federal
share or only the Federal share, as de-
termined by the Federa.l awarding
agenoy or pass-through entity.

§200.9 Central eerriee coo allocation
plan.

Central service cost allocation plan
means the documentation identifying,
accumulating, a.nd allocating or devel-
oping billing rates based on the allow-
able costs of services provided by a
state, local government, or Indian tribe
on a centralized basis to its depart-
ments and agenoies. The costs of these
services may be allocated or billed to
users.
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1200.10

t200.10 Ca~ of Federal Domestic
A8sistance (CFDA)number.

CFDA number means the number as-
signed to a Federal program in the
CFDA.

1200.11 CFDAprogram title.
CFDA program title means the title of

the program under which the Federal
award wa.sfunded in the CFDA.

§200.12 Capital asseta.
Capital assets means tangible or in-

tangible assets used in operations hav-
mg' a useful Hfe of more tnan one year
which are capitalized in accordance
with GAAP.Capital assets include:
(a) Land. buildings (!ac1l1ties), equip-

ment, and intellectual property (in-
cluding software) whether acquired by
purchase, construction, manufacture,
lease-purchase, exchange, or through
capital leases; and
(b) Additions, improvements, modi-

fications, replacements. rearrange-
ments, reinstallations, renovations or
alterations to capital assets that mate-
rially increase their va.lue or useful life
(not ordinary repairs and mainte-
nance).

§200.13 Capital expendi1ure&
Capital expenditures means expendi-

tures to aoautre cll.pita.l assets or ex-
pendituree to make additions, improve-
ments, modifications, replacements,
rearrangements, reinstallations. ren-
ovations, or alterations to capital as-
sets that, materially increase their
value or useful life.

§200.14 Claim.
Claim means, depending on the con-

text. either:
(a) A writtsn demand or written as-

sertion by one of the partiee to a Fed-
eral award seeking as a matter of
right:

(1) The payment of money in a sum
certain;
(2) The adjustment or interpretation

of the terms and conditions of the Fed-
eral award; or
(3) Other relief arising under or relat-

ing to a Federal award.
(b) A request for payment that is not

in dispute when submitted.

2 CFt Ch. II (1-1-15 Edfton)

1200.16 ClUBof Federal awarcU.
Class 0/ Federal award$ means a group

of Federal awards either awarded under
a specific program or group of pro-
grams or to a specific type of non-Fed-
eral entity or group of non-Federal en-
tities to which specific provisions or
exceptions may apply.

§200.16 Cloaeout.
Closeout means the process by which

the Federal awarding agency or pass-
through entity determines that a.ll a.p-
plicable administrative actioIlll and all
required work of the Federal awa.rd
have been completed and takes actions
as described in §200.843 Oloseout.

§200.17 Cluster of programs.
CIU3ter 0/ programs means a. grouping

of closely related programs that share
common compliance requirements. The
types of clusters of programs are re-
search and development (R&D),student
financial aid (BFA). and other clusters.
"Other clusters" are as deflned by OMB
in the compliance supplement or as
designated by a state for Federal
awards the state provides to its sub-
recipients that meet the def1nitlon of a
cluster of programs. When designating
an "other cluster." a state must iden-
tify the Federa.l awards included in the
cluster and advIse the subrecipientB Of
oompliance reQ.uirements applicable to
the cluster. consistent with 1200.331
Requirements for pass-through enti-
tles, paragraph (8). A cluster of pro-
grams must be considered a.s one pro-
gram for determining major programs,
lUI described in §200.518 Major program
determination, and, with the exception
of R&D as described in 1200.501 Audit
requirements. paragraph (c). whether a
program-specific a.udit may be elected.

1200.18 Cognizant ageDCY for audit.
Cognizant agency JOT audit means the

Federal agency designated to carry out
the reeponBibilities deecribed in
§200,513 Responsibilities. paragraph (a).
The cogn1za,nt agency for audit ie not
necessarnz the same as the cognizant
agency for indirect costs. A list of cog-
nizant agenctes for audit may be found
at the FACWeb site.
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§200.19 CO«Dizant agenC)' for indirect
costs.

Cognizant agency for indtTect costs
means the Federal agency responsible
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect
cost proposals developed under this
part on behalf of all Federal agencies.
The cognizant agency for indirect cost
is not necessarily the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agencies see the
following:

(a) For IREs: Appendix m to Part
200-Indlrect (F&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for InstltutioD.II of Higher
Education (DIEs), paragraph C.ll.

(b) For nonprofit organizations: Ap-
pendix IV to Part 200-Indirect (F&A)
Costs Identifica.tion and Assignment,
and Rate Determination for Nonprofit
Organ1zations, paragraph C.12.

(c) For state and local governments:
Appendix V to Part 200-State/Local
Governmentwide Central Service Cost
Alloca.tion Plans, paragraph F.1.

(d) For Indian tribes: Appendix VII to
Part 200-States and Local Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.l.
[78 FR 78608,Dec. 28, 2013, as amended at 79
FR 75880, Dec.19, 2014]

§ 2OO.JO Computing devieea.
Computing devices means ma.chines

used to acquire, store, analyze, process,
and publish data and other information
electronically, including accessories
(or "peripherals") for printing, trans-
mitting and receiving, or storing elec-
tronic information. See also 1§200.94
Supplies and 200.68 Information tech-
nology systems.

§280.21 Compliance supplement.
Compliance supplement means Appen-

dix XI to Part 2OO--Compliance Supple-
ment (previously known 'as the Cir-
cular A-133 Compliance Supplement).

1200.22 Contract.
Contract means a legal instrument by

which a non-Federal entity purchases
property or services needed to Carry
out the project or program under a
Federal award. The term as used in
this part does not include a legal in-

§2oo.25

strument, even if the non-Federal enti-
ty considers it a contract, when the
substance or the transaotdon meets the
definition of a Federal award or
subaward (see §200.92Subaward).

§200.23 Contractor.
Contractor means an entity that re-

ceives a contract as defined in §200.22
Contract.

f 100.24 Cooperative agreement.
Cooperative agreement means a legal

Instrument of financial assistance be-
tween " Federa! awarding agency or
pass-through entity and a non-Federal
entity that, consistent with 31 U.S.C.
lI302-6S05 :

(a) Is used to enter into a relation-
ship the princlpa.l purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see 31 U.B.C. 6101(8»; and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty's direct benefit or use;

(b) Is distinguished from a grant in
that it provides for substantial involve-
ment between the Federal awarding
agency or pass-through entity and the
non-Federal entity in carrying out the
activity oontemplated by the Federa.l
award.

(c) The term does not include:
(1) A cooperative research and devel-

opment agreement as defined in 15
U.S.C. 3710&; or

(2) An agreement that provides only:
(i) Direct United States Government

cash assistance to an Individual;
(ii) A subsidy;
(iii) A loan;
(iv) A loan guarantee; or
(v) Insurance.

§2OO.i5 Cooperative audit reaolution.
Cooperative audit resolution means the

use of audit follow-up techniques which
promote prompt corrective action by
improving communication, fostering
collaboration. promoting trust, and de-
veloping an understanding between the
Federal agency and the non-FederaJ en-
tity. This approach is based upon:

83

ATTACHMENT .. R..._._...
PAGE ..... :1....OF ..L':LEt .. PAGES



§200.26

(a) A strong commitment by Federal
agency and non-Federal entity leader-
ship to program integrity;
(b) Federal agencies strengthening

partnerships and work1ng' ooopera-
tively with non-Federal entities and
their auditors; and non-Federal enti-
ties and their auditorll working coop-
eratively with Federal agenci8ll;
(0) A Cocuson current condtttons and

corrective action going Corward;
(d) Federal agenciell offering appro-

priate relief Cor pa.st noncompliance
when audits show prompt corrective
action has occurred; and
(e) Federal agency leadership sendlng'

a clear message that continued failure
to correct conditions Identified by au-
dits which are likely to cause Improper
payments, fraud, waste, or abuse Is un-
acceptable and will result in sanctions.

§200.26 CoITeCtive actioIL
Corrective action means action taken

by the auditee that:
(a) Corrects ident1f1eddeficiencies;
(b) Produces recommended Improve-

ments; or
(c) Demonstrates that audit findings

are either invalid or do not warrant
auditee action.

§ 200.27 Cost allocatioD plan.
Cost allocation plan means central

service cost allocation plan or public
assistance cost allocation plan.

A200.28 Cost objective.
Cost objective means a program, func-

tion, activity, award, organizational
subdivision, contract, or work unit for
which cost data are desired and for
which provision Is made to accumulate
and measure the cost of processes,
products, jobs, capital projects, etc. A
cost objective may be a major function
of the non-Federa.l entity, a particular
service or project, a Federal award, or
an indirect (Fac1l1ties & Administra-
tive (F&A» cost activity, a.s described
In Subpart E--{)08t Principles oC this
Part. See also H200.44 Final cost objec-
tive and 200.60 Intermediate cost objec-
tive.

§200~9 Coat .haring or matching.
Cost sharing OT matching means the

portion of project costs not paid by
Federal funds (unless otherwise author-

2 CFR Ch. II (1-1-15 Edition)

Ized by Federal statute). See also
§200.306 Cost sbaring or matching.

§ 200.30 CroH-cuiting audit finding.
CToss-cutting audtt jlndtng means an

audU finding where the same under-
lying cond1t.ion or 188ueaffects Federal
awards of more than one Federal
awarding agency or p&BS-throughenti-
ty.

• 200.81 Disallowed eG8t8.

Dt.sallowed costs means those charges
to a Federal award that the Federal
awarding a~'ency or pass-thi'ough enti-
ty determines to be unallowable, in ac-
cordance with the applicable Federal
statutes, regulations, or the terms and
conditions of the Federal award.

§200.32 [Reserved]

A200.33 Equip_t.
Equipment means tangible personal

property (1ncluding informat1on tech-
nology systems) having a useful life of
more than one year and a per-unit ac-
quisition cost which equals or exceeds
the lesser of the capitalizat10n level es-
tablished by the non-Federal entity Cor
financial statement purposes, or $5,000.
See also H200.12 Capital assets, 200.20
Computing devices, 200.48 General pur-
pose equipment, 200.58 Information
technology systems, 200.89Special pur-
pose equipment, and 200.94 Supplies.

§200.84 ElEptlDditures.
Expenditures means charges made by

a non-Federal entity to a project or
program for which a Federal award was
received.
(a) The charges may be reported on a

ca.sh or accrual basis, as long as the
methodology is disclosed and is con-
sistently applied.
(b) For reports prepared on a cash

basis, expenditures are the sum of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

charged;
(3) The value of third-party in-kind

contributions applied; and
(4) The amount of cash advance pay-

ments and payments made to sub-
recipients.
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(c) For reporte prepared on an ac-
crua.l basis, expenditures are the sum
of:
(1) Cash disbursements for direct

chargee for property and services;
(2) The amount of indirect expense

incurred;
(3) The value of third-party in-kind

contributions applied; a.nd
(4) The net increase or deorease in

the amounts owed by the non-Federal
entity for:
(i) Goods and other property re-

ceived;
(ii) Services performed by employees,

contractors, subrecmiente, a.nd other
payees; and
(iii) Programs for which no current

services or performance are required
suoh as annuities, Insurance claims, or
other benefit payments.

§200.35 Federal agency.
Federal agency means an "agency" as

defined at 5 U.S.C. 551(1) and further
clarified by 6 U.S.C. 552(f).

§ZOO.36 Federal Audit Clearin,hollfie
(FAC).

FAC means the clearinghouse des-
ignated by OMB as the repository of
record where non-Federal entities are
required to transmit the reporting
packages required by Subpart F-Aud1t
Requirements of this part. The mailing
address of the FAC is Federal Audit
Clearinghouse, Bureau of the Census,
1201E. 10th Street, Jeffersonville, IN
47132and the web address 1s: http://har-
uester.census.sov/sac/. Any future up-
dates to the location of the FAC may
be found at the OMBWeb site.

i200.37 Federal BWarding ageney.
Federal awarding agenev means the

Federal agency that provides a Federal
award directly to a non-Federal entity.

§JOO.SS Federal award.
Federal award has the meaning, de-

pending on the context, in either para-
graph (a) or (b) of this section:
(a)(1) The Federal financlal asstst-

ance that a non-Federal entity receives
directly from a Federal awarding agen-
cy or indirectly from a pass-through
entity, as described in §200.101Applica-
bility; or

§200.40

(2) The cost-reimbursement contract
under the FederaJ Acquisition Regula-
tions that a non-Federal entity re-
ceives directly from a Federal aWard-
ing agency or indirectly from a pass-
through entity, as described in §200.101
Appl1cabiUty.
(b) The instrument setting forth the

terms and conditions. The instrument
is the grant agreement, cooperative
agreement, other agreement for assist-
ance covered in paragraph (b) of 1200.40
Federal financial assistance, or the
cost-reimbursement contract a.warded
under the Federal Acquisition Regula-
tions.
(c) Federal award does not include

other contra.cts that a Federal agency
uses to buy goods or services from a
contractor or a contract to operate
Federa.l Government owned, contractor
operated fac111t1es(GOCOs).
(d) See also definitions of Federa.l fi-

nancial assistance, grant agreement,
and cooperative agreement.

§llOO.39 Federal aWIIMdate.
Federal aWa1'd date means the date

when the Federa.l award is signed by
the authorized official of the Federal
awarding agency.

§ llOO.40 Federal financial Il88iBtaDce.
(a) For grante a.nd cooperative agree-

ments. Federal financial assistance
means assistance that non-Federal en-
tities receive or administer in the form
of:

(1) Grante;
(2) Cooperative agreements;
(3) Non-cash contributions or dona-

tions of property (including donated
surplus property);
(4)Direct appropriations;
(5) Food commodities; and.
(6) Other flDa.ncial assistance (except

assistance listed in paragraph (b) of
this section).
(b) For Subpart F-Audlt Require-

ments of this part, Federal financial as-
sistance also includes assistance that
non-Federal entitles receive or admin-
ister in the form of:
(1) Loans;
(2)Loa.n Guarantees;
(3) Interest subsidies; and
(4) Insurance.
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§200.41

(c) Federal financial assistance doee
not include amounts received as reim-
bursement for services rendered to in-
div1duals as described in §200.502 Basts
for determining Federal awarde ex-
pended, paragraph (h) and (i) of thie
part,

1200.41 Federal inieretlt.
Federal interest means, for purposes of

§200.329 Reporting on real property or
when used in connection witb the ac-
quisition or improvement of real prop-
erty, equipment, or supplies under a
Federal award, the dollar amount that
is the product of the:
(a) Federal share of tots.l project

costs; and
(b) Current fair market value of the

property, improvements, or botb, to
the extent the coets of acquiring or Im-
proving the property were included as
project costs.

1200.42 Federal program.
Federal program means:
(a) All Federal awards which are as-

signed a single number in the CFDA.
(b) When no CFDA number Is as-

Signed, all Federal awards to non-Fed-
eral entities from the same agency
made for the same purpose must be
combined and considered one program.
(c) Notwithstanding paragraphe (a)

and (b) of this def1n1t1on,a cluster of
programs. The types of clusters of pro-
grams are:
(l) Researcb and development (R&D);
(2) Student financial aid (BFA);and
(3) "Other clusters," as described in

the definition of Cluster of Programs.
[78 FR 78608,Dec. 26, 2018. as amended at 79
FR 75880,Dec, 19, 2014]

§ 200.48 Federal share..

Federal share means the portion of
the total project costs that are paid by
Federal funds.

§200.44 Final cost objective_
Final cost objective means a cost ob-

jective which has allocated to it both
direot and indirect costs and, in the
non-Federal entity's aocumulation sys-
tem, is one of the final accumulation
points, such as a particular award, in-
ternal projeot, or other direct aotivity
of a non-Federal entity. See also

2 CFR Ch. II (1-1-15 Edition)

§§200.28 Cost objective and 200.60 Inter-
mediate cost objective.

§200.46 FUed amouni awards.
Fixed amount awardll means a type of

grant agreement under wbich the Fed-
eral awarding agency or pass-through
entity provides a specific level of sup-
port witbout regard to actual costs in-
curred under the Federal awa.rd. This
type of Federal award reduces some of
the administrative burden and record-
keeping requirements for both the non-
Federal entity and Federal awarding
a.gency or pase-througb entity. Ac-
countabllity is based primarily on per-
formance and results. Bee §§200_201 Use
of grant agreements (including fixed
amount awards), cooperative a.gree-
menta, and contracts, para.gra.pb (b)
and 200.332 Fixed amount subawards.

nOO.46 Foreip public entity.
Foreign public entity means:
(a) A foreign government or foreign

governmental entity;
(b) A publ1c international organiza-

tion, wbich is an organization entitled
to enjoy privileges, exemptions, and
immunities as an international organi-
zation under the International Organi-
zations ImmUnities Act (22 U.S.C. 288-
2880; ,
(c) An entity owned (in wbole or in

part) or controlled by a foreign govern-
ment; or
(d) Any other entity consisting whol-

ly or partially of one or more foreign
governments or foreign governmental
entities.

§ 200.47 Foreip organization.
Foreign organization means lI.Dentity

that is:
(a.) A public or private orgll.Dization

located in a country other tban the
United States and its territories that is
subject to the laws of the country in
whicb it is located, irrespective of the
Citizenship of project etaf! or place of
performance;
(b) A private nongovernmental orga-

nization located in a country other
than the United States that solicits
and receives cash contributions from
the general public;
(c) A cbaritable organization located

in a country otber than the United
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States that is nonprofit and tax ex-
empt under the laws of its country of
domicile and operation, and is not a
university, college, accredited degree·
granting institution of education, pri-
vate foundation, hospital, organization
engaged exclusively in research or sci-
entific activities, church, synagogue,
mosque or other simUar entities orga-
nized primarily for religiOUSpurposes;
or

(d) An organization located in a
country other than the United States
not recognized as a Foreign Public En-
tity.
[78 FR 78608, Dec. 26, 2013, La amendedat 7S
FR 76880, Dec. 19, 2014]

§ 200.48 General purpose equipment.
General purpose equipment means

equipment which is not limited to re-
search, medical, scientific or other
technical activities. Examples include
offioe equipment and furnishings, mod-
ular offices, telephone networks, infor-
mation technology equipment and sys-
tems, air conditioning equipment, reo
production and printing equipment,
and motor vehicles. See also Equip-
ment and SpeCialPurpose Equipment.

i200.49 Generally Accepted Account-
ing Prblciples (GAAP).

GAAP has the meaning specified in
accounting standards issued by the
Government Accounting Standards
Board (GASB) and the Financial Ac-
counting Standards Board (FASB).

§200.50 Generally Accepted Govern·
ment Auditiq Standards (GAGAS),

GAGAS, also known as the Yellow
Book, means generally accepted gov-
ernment auditing standards issued by
the Comptroller General of the United
Sta.tes, which are applicable to finan-
cial audits.
[78 FR 78608, Dec. 26. 2018. &I! amendedat 79
FR 75880, Dec. 19, 2014)

f 200.61 Grant agreement.
Grant agreement means a legal instru-

ment of financial assfstance between a
Federal awarding agency or pass-
through entity and a non-Federal enti-
ty that. consistent with 31 U.S.C. 6302,
6304:

5200.5.4

(a) Is used to enter into a relation-
ship the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see 81 U.S.C. 6101(3»;and not to ac-
quire property or services for the Fed-
eral awarding agency or pass-through
entity's direct benefit or use;

(b) Is distinguished from a coopera-
tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity in carrying out the activity
contemplated by the Federal award.

(c) Does not include an agreement
that provides only:
(1) Direct United States Government

cash assistance to an individua.1;
(2)A subsidy;
(3) A loan;
(4) A loan guarantee; or
(5) Insurance.

§200.52 Hospital.
Hospital means a fac1l1ty licensed as

a. hosptta! under the law of any state or
a fac1l1ty operated as a hospital by the
United States. a state, or a subdivision
of a atate.

1200.li8 Improper payment.
(a) Improper payment means any pay-

ment that should not have been made
or that waa made in an incorrect
amount (including overpayments and
underpayments) under statutory, con-
tractual, administrative, or other le-
gally applicable requirements; and

(b) Improper payment includes any
payment to an ineUgible party, any
payment for an ineligible good or serv-
Ice, any duplicate payment, any pay-
ment for a good or service not received
(except for such payments where au-
thorized by law), any payment that
does not account for credit for app11ca-
ble discounts, and any payment where
insufficient or lack of documentation
prevents a reviewer from discerning
whether a payment was proper.

§200.54 Indian tribe (or "federally zec-
ognized IndJan tribe").

Indian tribe means any Indian tribe,
band, nation, or other organized group
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§2oo.55

or community, including any Alaska
Native village or regional or village
corporation as defined in or establiBhed
pursuant to the Alaska Native Claims
SettlemElnt Act (48 U.S.C. Chapter 83),
which is recognized as eligible for the
special programs. and services provided
by the United states to Indians be-
cause of their status as Indians (25
U.S.C. 450b(e». See annually publ1Bhed
Bureau of Indian Affa1rs list oC Indian
Entities Recognized and Eligible to Re-
ceive Services.

§200.55 InBtitutiODS of HiBher Edu·
catioD(IllEs).

IHE Is defined at 20 U.S.C. 1001.

§200.56 Indirect (facilities 4: admiDiB·
trative (F&A» com.

Indirect (F&A) costs means those costs
incurred for a common or joint purpose
benefitting more than one cost objec-
tive, and not readily assignable to the
cost objectives specifically benefitted,
without effort disproportionate to the
results achieved. To facll1tate equi-
table distribution of indirect expenses
to the cost objectives served, It may be
necessarr to establiBh a number of
pools of indirect (F&A) costs- Indirect
(F&A) cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relative benefits derived.
['18 FR 78608. Dec.26.2013.a.eamendedat 79
FR 76880, Dec.19,2(14)

§200.57 Indirect eoet rate propo •••.
Indirect cost rate proposal means the

documentation prepared by a non-Fed-
eral entity to substantiate Its request
for the establlshment of an indirect
cost rate as described in Appendix ill
to Part 200-Ind1rect (F&A) Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEs) through Appendix
vn to Part 200-States and Local Gov-
ernment and Indian TrIbe Indireot Cost
Proposals of this part, and Appendix IX
to Part 200-Hospltal Cost Principles.
['78 FR 78608, Dec.26,2013,as amendedat 79
FR 76880. Dec. 19, 2014]

2 CFRCh. II (1-1-15 Edition)

§200.68 Information technology sys'
tems.

Informatton technology systems means
computing devices, anoillary equip-
ment, software, firmware. and similar
procedures, services (including support
services). and related resources. See
also §§200.20Computing devices and
200.33Equipment.

G200.69 Iniangible property.
Intangible property means property

having no phyB1ca.lexistence, such as
trademarks. copyrights. patents and
patent applications and property, such
as loans, notes and other debt instru-
ments, lease agreements, stock and
other Instruments of property owner-
ship (whether the property Is tangible
or intangible).

§200.60 Intermediate coat objective.
Intermediate cost objective means a

cost objective that is used to accumu-
late indirect costs or service center
coste that are subsequently allocated
to one or more indirect cost pools or
final COBtobjectives. See also 1200.28
Cost objective and §200.44Final cost
objective.

1200.81 Internal controls.
Internal ccmtro/s means a process, im-

plemented by a non-Federal entity. de-
signed to provide reaeonable assurance
regarding the achievement of obfec-
tives in the following categories;

(&.) EffectivenesB and efficiency of op-
erations;
(b) Reliability of reporting for inter-

nal and external use; and
(e) Compliance with applicable laws

and regulations.

1200.82 Internal control over compli-
ance requirement. for Federal
awarda.

Internal control over compliance re-
quirements for Federal awards means a
prooess implemented by a non-Federal
entity designed to provide rea.sonable
assurance rega.rding the achievement
of the following objectives for Federal
awards:
(a) Transactions are properly re-

corded and accounted for. in order to:
(1) Permit the preparation of reliable

financial statements and Federal re-
ports;
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(2) Maintain accountability over as-
sets; and
(8) Demonstrate compliance with

Federal statutes, regulations, and the
terms and oonditions of the Federal
award;
(b) Transactions are executed in com-

pliance with:
(1) Federal statutes, regulations, and

the terms and conditions of the Federal
award that could have a direot and ma-
terial effect on a Federal program; and
(2) Any other Federal statutes and

regulations that are identified in the
Compllanoe Supplement; and
(c) Funds, property, and other aseets

are safeguarded against loss from un-
authorized use or disposition.

f 200.63 Loan.
Loan means a Federal loan or loan

guarantee received or administered by
a non-Federal entity, except as used in
the definition of 1200.80 Program in-
come.
(a) The term "direct loan" means a

disbursement of funds by the Federa.l
Government to a non-Federal borrower
under a contraot that requires the re-
payment of suoh funds with or without
interest. The term includes the pur-
chase of, or participation in, a loan
made by another lender and financing
arrangements that defer payment for
more than 90 days, including the sale of
a Federal Government asset on credit
terms. The term does not include the
acquisition of a federally guaranteed
loan in satisfaction of default claime or
the price support loans of the Com-
modity Credit Corporation.
(b) The term "direct loan obligation"

means a binding agreement by a Fed-
eral awarding agency to make a direct
loan when speclned conditions are ful-
filled by the borrower.
(c) The term "loan guarantee" means

any Federal Government guarantee, in-
surance, or other pledge with respect
to the payment of all or a part of the
prinoipal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender, but does not in-
clude the insurance of deposrts. shares,
or other withdrawable accounts in fi-
nancial institutions.
(d) The term "loan guarantee com-

mitment" means a binding agreement
by a Federal awarding agency to make

§2oo.67

a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party to the guar-
antee agreement.

t 200.64 Local government.
Local government means any unit of

government within a state, including a:
(a) County;
(b) Borough;
(c) Municipality;
(d) City;
(e) Town;
(f) Township;
(g) Parish;
(h) Local public authority, inoluding

any public housing agency under the
United States Housing Act of 1937;
(i) Special district;
(j) Sohool district;
(k) Intrastate district;
(I) Council of governments, whether

or not incorporated as a nonprofit cor-
poration under state law; and
(m) Any other agency or instrumen-

tality of a multi-, regional, or intra-
state or local government.

§200.65 ~or program.
Major program means a Federal pro-

gram determined by the auditor to be a
major program in accordance with
§ 200.518 Major program determination
or a program identified as a major pro-
gram by a Federal awarding agency or
pass-tbrough entity in accordance with
§200.503 Relation to other audit re-
quirements, paragra.pb (e).

§200.66 Management deci&ion.
Management decision means the eval-

uation by the Federal awarding agency
or pass..through entity of the audit
findings and corrective action plan and
the Issuance of a wrttten decision to
the auditee as to what corrective ac-
tion is necessary.

§200.67 Micro·purchase.
Mier0-puTchase means a purchase of

supplies or services using simplified ac-
quisition procedures, the aggregate
amount of which does not exceed the
micro-purchase threshold. Micro-pur-
chase procedures comprise a subset of a
non-Federal entity's sma.ll purchase
procedures. The non-Federal entity
uses snch prooedures in order to expe-
dite the completion of its lowest-dollar
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§200.68

small purchase transactions and mini-
mize the associated administrative
burden and oost. The mtoro-purchsse
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1
(Definitions). It is $3,000except as oth-
erwise dlsc\l88ed in Subpart 2.1 of that
regulation, but this threshold is peri-
odica.lly adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDC means all direct salaries and
wages, applicable fringe benefite, mate-
rials and supplies, services. travel, and
up to the first $25,000of each subaward
(regardless of the period of perform-
ance of the sabawards under the
award). MTDC excludes equipment,
capital expenditures, charges for pa-
tient care, rental coste, tuition remis-
sion, scholarships and fellowships, par-
ticipant support costs and the portion
of each eubaward in excess of $25,000.
Other items may only be excluded
when necessary to avoid a serious in-
equity in the distribution of indirect
costs, and with the approval of the cog-
nizant agency for indirect costs.
[79 FR 76880,Dec.19,2014)

§200.69 Non-Federal entity.
Non-Federal entitJI means a state,

local government, Indian tribe, institu-
tion of higher education (IRE), or non-
profit organization that carries out a
Federal award as a recipient or BUb-
recipient.

§200.70 Nonprofit organization.
NonprOfit organization means any cor-

poration, trust, assootatton, coopera-
tive, or other organization, not includ-
ing IHEs, that:
(a) Is operated primarily for sci-

entific, educational, servtce, chari-
table, or similar purposes in the public
interest;
(b) Is not organized primarily for

profit; and
(c) Uses net proceeds to maintain,

improve. or expand the operations of
the organization.

§200.71 Obligations.
When used in connection with a non-

Federal entity's utilization of funds
under a Federal award, obligations

2 CFR Ch. II (1-1-15 Edition)

means orders placed for property and
services, contracts and subawards
made, a.nd similar transactions during
a given period that require payment by
the non-Federal entity during the same
or a future period.

§200.72 Office of Managemen~ and
Budget (OMB).

OMB means the Executive Offloe of
the President, oroce of Management
and Budget.

§ZOO.73 Oversight agency for audit.
Oversight aytmC]J for a.udit means the

Federal awarding agency that provides
the predominant amount of funding di-
rectly to a non-Federal entity not as-
signed a COgnizant agency for audit.
When there lIS no direct funding, the
Federal awarding agency which Is the
predominant source of pass-through
funding must assume the oversight re-
sponsibillties. The duties of the over-
sight agency for audit and the process
for any reasBignments are described in
§200.513 Responsibilities, paragraph (b).

0200.74 P••••U1roqh entity.
Pa.ss-thTOUghentity mea.ns a non-Fed-

eral entity that provideB a subaward to
a subrecipfent to carry out part of a
Federal program.

1200.75 Participant 8Upportcost..
PaTticipant support com means direct

coste for Items suoh as stipends or Bub-
sistence a.llowances, tra.vel allowances,
and registration feeBpaid to or on be-
half of particlplloDtsor trainees (but not
employeea) In connection with COD-
ferences, or training projects.

§200.76 Performance goal
Performance goal means a target level

of performance expressed as a ta.ng1ble,
measurable objective, aga.inst which
actual achievement caD be compared,
including a goal expreseed as a quan-
titative standard, value, or rate. In
some instances (e.g.; discretionary re-
searcb awards), this may be limited to
the requirement to submit technical
performance reports (to be evaluated in
accordance with agency policy).

§200.77 Period of performance.
Period of performance means the time

during which the non-Federal entity
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may incur new obl1gations to carry out
the work authorized under the Federal
award. The Federal awarding agency or
p&ss-through entity must include start
a.ndend dates of the period of perform-
anoe in the Federal award (see i§ 200.210
lDformation oontained in a Federal
a.ward paragraph (a)(5) a.nd 200.331 Re-
quirements for pass-through entities.
paragraph (a)(l)(iv».

1:00.78 Personal property.
Personal fJTopeTty means property

other than real property. It may be
tangible, having physical existenoe, or
intangible.

t 200.79 PenoDBlly Identifiable Infor-
mation (pm.

PII means information that can be
used to distinguish or trace an individ-
ual's identity, either alone or when
combined with other personal or iden-
tifying information that is linked or
linkable to a speciflc individual. Some
information that is considered to be
Pll is avallable in public aources such
as telephone books, public Web sites,
and umverst ty listings. This type of in-
formation is considered to be Public
PII and includes, for example, first and
last name, address, work telephone
number. email address, home telephone
number, and general educational cre-
dentials. The def1n1tion of PII is not
anchored to any single category of in-
formation or technology. Ra.ther, it re-
quires a oa.se-by-caseasseBSment of the
specific rillk that an individual can be
identified. Non-PII can become PII
whenever additional information is
made publicly available, in any me-
dium and from any source, that, when
combined with other available infor-
mation, could be used to identify an in-
dividual.

§200.80 Program income.
Program income means gross income

earned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral a.ward during the period of per-
formance except as provided in §200.307
paragraph (f). (See 1200.77 Period of
performance.) Program income in-
cludes but is not limited to income
from fees for servtces performed, the
use or rental or real or personal prop-

§2oo.84

erty acquired under Federal awards,
the sale of commodities or items fab-
ricated under a Federal award, license
fees and royalties on patents and copy-
rights, and prtncipa.l and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds is not program income. Except as
otherwise provided In Federal statutes,
regulations, or the terms and condi-
tions of the Feders.] award, program in-
come does not include rebates. credits,
discounts, and interest earned on any
of them. See s.]so §200.407 Prior written
approval (prior approval). See also 35
V.S.C. 200-212 "Disposition of Rights In
Educational Awards" applies to inven-
tions made under Federal awards.
['18 FR 78608. Dec. 26. 2013. as amendedat 79
FR 76880,Dec. 19, 2014]

tZOO,81Property.
Propert'JI means real property or per-

sonal property.

1200.82 Protected Penonally Identifi·
able Information (Protected Pm.

ProuCJted PII means an individual's
first name or first in1t1a.land last name
in combination with anyone or more
of types of information, including, but
not limited to, social Ilecurity number,
passport number. credit card numbers,
clearances. bank numbers. biometrics,
date and place of birth, mother's maid-
en name, criminal, medical and tinan-
cial records. educational transcriptll.
This does not include PII that 1s re-
quired by law to be disclosed. (See also
1200.79 Personally IdentUlable Informa-
tion (PII».

§200.83 Project cost.
Project cost means total a.llowable

costs incurred under a Federal award
and all required cost sharing and vol-
untary committed cost sha.ring. inolud-
ing third-party contributions.

§200.114 Questioned cost.
Questioned con means a cost that is

questioned by the auditor because of an
audit finding:
(a) Which resulted from a violation

or possible violation of a statute, regu-
lation. or the terms and conditions of a
Federal a.ward, including for funds used
to match Federal funds;
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(b) Where the costs, at the time of
the audit, are not supported by ade-
quate documentation; or
(c) Where the costs incurred appear

unreasonable and do not reflect the ac-
tions a prudent person would take in
the circumstances.

§200.85 Be8I property.
Real property means land, including

land improvements, structures and ap-
purtenances thereto, but excludes
moveable ma.chlnery and equipment.

f 200.88 Recipient.
Recipient means a non-Federal entity

that receives a Federal award directly
from a Federal awarding agency to
carry out an activity under a Federal
program. The term recipient does not
include subrecipients. See also 1200.69
Non-Federal entity.

§200.87 Reaeareh and Development
(R&D).

R&D means all research a.ctivities,
both basic and applied, and all develop-
ment a.ctivities that are performed by
non-Federal entities. The term re-
search also includes a.ctivit1es involv-
ing the training of individuals in re-
search techniques where such activities
ut1l1ze the same fac1l1t1esas other re-
search and development activities and
where such a.ctlvities are not included
in the instruction function.
"Research" is defined as a system-

atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. "Development" is
the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and proceseee.

§200.88 Simplifiecl acquisition thresh-
old.

Simplified acquisition threshold means
the dollar amount below which a non-
Federal entity may purchase property
or services using small purchase meth-
ods. Non-Federal entities adopt small
purchase prooedures in order to expe-
dite the purchase of items costing less
than the simplified acquisition thresh-
old. The simplified acquisition thresh-
old is set by the Federal Acquisition

2 CFR Ch. II (1-1-15 Edition)

Regulation at 48CFR Subpart 2.1 (Defi-
nitions) and in a.ocorda.nce with 41
U.S.C. 1908.As of .the publ1catlon of
this part, the simplified e.cqulsltion
threshold ie $150,000, but this threshold
is periodically adjusted for inflation.
(Also see defmition of 5200.67 Micro-
purchase.)

1200.89 Special purpo8e equipment.
Special purpo8e equipment means

equipment which is used only for re-
search, medical, Bcientific, or other
technical activities. Examples of spe-
cial purpose equipment Include micro-
soopee, x-ray machines, surg1callnstru-
ments, and spectrometers. See also
§f200.33 Equipment and 200.48General
purpose equipment.

t 200.90 State.
State means any state of the United

States, the District of Columbia, the
Commonwealth of Puerto Rico, U.S.
V1rg1n Isla.nds, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and any
agency or instrumentality thereof ex-
clusive of local governments.
['i8 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880, Dec. 19, 2n14]

1200.91 Student FiDancial Aid (SFA).
SFA means Federal awards under

those proe-ramBof general student as-
sistance, such as those authorized by
Title IV of the Higher Education Act of
1965, as amended, (20 U.S.C. 107o-1099d),
which are administered by the U.S. De-
partment of Education. and similar
programe provided by other Federal
agencies. It does not include Federal
awards under programs that provide
fellowships or similar Federal awards
to students on a competitive basis, or
for specified studies or research.

1200.92 Subaward.
SUbaward means an award provided

by a pa.ss-through entity to a Bub-
rec1pient for the subrecipient to carry
out part of a Federal award received by
the pass-through entity. It does not in-
elude payments to a contractor or pay-
ments to an individual that is a bene-
ficiary of a Federal program. A
subaward may be provided through any
form of legal agreement, including an
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agreement that the pa.BB-tbroughentI-
ty considers a contract.

§200.98 Subrecipient.
Subrecipient means a non-Federal en-

tity that receives a subaward from a
pa.ss-through entity to Carry out part
of a FederaJ program; but does not in-
clude an individual that is a bene-
nciary of such program. A aubrectpient
may also be a recipient of other Fed-
eral awards directly from a Federal
awa.rding agency.

§2OO.1U Supplies.
Suppliu means all tangible personal

property other than those described in
§200.33Equipment. A computing device
is a supply if the acquisition oost Is
lese tha.n the lesser of the capitaliza-
tion level established by the non-Fed-
eral entity for ftna.ncial statement pur-
poses or $5,000,regardless of the length
of its useful life. See also §§200.20Com-
puting devices and 200.33Equipment.

§200.95 Termination.
Tennination means the ending of a

Federal award, in whole or in part at
any time prior to the planned end of
period of performance.

, 200.98 Third-party in·kind contribu-
tions.

Third-party in-kind contributions
means the value of non-cash contribu-
tions (i.e., property or services) that-
(a) Benefit & federa.lly assisted

project or program; and
(b) Are contributed by non-Federal

third parties, without charge, to a non-
Federal entity under a Federal award.

§ 200.97 Unliquidated obligations.
Unliquidated obligatiOns means, for fi-

nancial reports prepared on a cash
basis, obllgatlons incurred by the non-
Federal entity that have not been paid
(liquidated). For reports prepared on an
accrual expenditure basis, these are ob-
Jigatlons inourred by the non-Federal
entity for which an expenditure has
not been recorded.

1200.98 Unobligatedbalance.
Unobligated balance means the

a.mount of funds under a Federal award
that the non-Federal entity has not ob-
ligated. The amount is computed by

§200.100

subtracting the cumulative amount of
the non-Federal entity's unliquidated
obligations and expenditures of funds
under the Federal a.ward from the cu-
mulative amount of the funds that the
Federal awarding agency or pass-
through entity authorized the non-Fed-
eral entity to obligate.

1200-99 Voluntary coDlDlitted cost
Iharlol·

Voluntary committed con sharing
means cost sharing specifically pledged
on a voluntary basiB in the proposaJ's
budget or t.ohe Federal award on the
p&.rt of the non-FedeZ'al entity and that
becomes a binding requirement of Fed-
eral award.

Subpart !-General Provisions

1200.100 Purpose.
(a)(1) Thi8 part establlshes uniform

s.dminlstrative requirements, cost
prinoiples, and audit requirements for
Federal awards to non-Federal entities,
as described in §200.101Applicab1l1ty.
Federal awarding agencies must not
impose additional or inconsistent re-
quirements, exoept as provided in
11200.102Exceptions and 200.210Infor-
mation contained in a- Federal award,
or unless specifically required by Fed-
eral statute, regulation, or Executive
Order.
(2) This part provides the basis for a-

Bystematic and periodic oollection and
uniform submisston by Federa.l agen-
cies of information on all Federal fi-
nancial assistance programs to the Of-
fice of Management and Budget (OMB).
It also establishes Federal policies re-
lated to the delivery of this informa-
tion to the public, including through
the use of electronic media. It pre-
scribes the manner in which General
Service8 Administration (GSA), OMB,
and Federal agencies that administer
Federal financial assietance programs
are to carry out their statutory respon-
sibil1ties under the Federal Program
Information Act (31U.S.C. 6101-$106).

(b) AdministTative requirements. Sub-
parts B through D of this part set forth
the uniform administrative require-
mente for grant and cooperative agree-
mente, including the requirements for
Federal awarding agency management
of Federal grant programs before the
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Federal award has been made. and the
requirements Federal awarding a.gen-
cies may Impose on non-Federal enti-
ties in the Federal award.
(c) Con Prl1I.Ciples. Subpart E-Cost

Principles of this part establishes prin-
ciples for determining the allowable
costs incurred by non-Federal entities
under Federal awards. The principles
are for the purpose of cost determina-
tion and are not Intended to identify
the circumstances or dictate the extent
of Federal Government participation in
the !1na.ncing of a particular program
or project. The prinoiples are designed
to provide that Federal awards bear
their fair share of cost recognized
under these principles except where re-
stricted or prohibited by statute.
(d) Single Audit Requirements and

Audit Follow-up. Subpart F-Audit Re-
quirements of this part Is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996. (51 U.S.C. 7501-7507). It
sets forth standards for obtaining con-
sistency and uniformity among Federal
agencies for the audit of non-Federa.l
entities expending Federal awards.
These provisions also provide the poli-
cies and procedures for Federal award-
ing agencies and pass-through entities
when using the results of these audits.
(e) For OMB guidance to Federal

awarding a.gencies on Challenges and
Prizes, please see M-U-U Guidance on
the Use of Challenges and Prizes to

2 CFR Ch. II (1-1-15 Edition)

Promote Open Government, issued
March 8, 2010, or its successor.

1200.101 Applicability.
(a) General applicability to Federal

agencies. The requirements established
in this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all costs related to Fed-
eral awards.
(b)(I) Applicability to different types of

Federal awards. The following table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to subreclpients unless a par-
ticular section of this part or the terms
and conditions of the Federal award
spec1f1cally indicate otherwise. This
means tha.t non-Federal entities must
comply with requirements in this part
regardless of whether the non-Federal
entity is a recipient or subrectptent of
a Federal award. Pass-through entities
must comply with the requirements de-
scribed in Subpart D-Post Federal
Award Requirements of this part,
§§200.5SO Subrecipient and contractor
determinations through 200.532 Fixed
amount Subawards. but not any re-
quirements in this part directed to-
wards Federal a.warding a.genc1es un-
less the requirements of this part or
the terms and conditions of the Federal
award indicate otherwise.
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(2) Federal award of cost-reimbursement
contract under the FAR to a non-Federal
entity. When a non-Federal entity is
awarded a cost-reimbursement con-
tract, only Subpart D-Post Federal
Award Requirements of this part,
§§200.330Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards (in addition to any
FAR related requirements for
subaward monitoring), Subpart E-
Cost Prtnciples of this part and SuD-
part F-Audit Requirements of this

part are incorporated by reference into
the contract. However. when the Cost
Accounting Standards (CAS) are appli-
cable to the contract. they ta.ke prece-
dence over the requirements of this
part except for Subpart F-Audit Re-
quirements of this part when they are
in conflict. In addition. coste that are
made unallowable under 10 U.S.C.
2324(e)and 41U.S.C. 4S04(a)as deecribed
in the FAR subpart 31.2 and subpart
31.603are always unallowable. For re-
quirements other than those covered in
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Subpart D-Post Federal Award Re-
quirements of thiB part, §1200.S30Sub-
recrpient and contractor determina-
tions through 200.832Fixed amount
Subawards, Subpart E-Cost Prlnciples
of this part and Subpart F-Audit Re-
quirements of this part, the terms of
the contract and the FAR apply.
(3)With the exception of Subpart F-

Audit Requirements of this part, which
is required by the Single Audit Act, in
any circumstances where the provi-
sions of Federal statutes or regulations
differ from the proviSiOnsof this part,
t.heprovision of the Federal statutes or
regulatiOns govern. This includes, for
agreements with Indi&ntribes, the pro-
visions of the Indian Self-Determina-
tion and Education and Assistance Act
(ISDEAA), as amended, 25 U.S.O 450-
458ddd-2.
(c) Federal awarding agencies may

apply subparts A through E of thiB part
to for-profit entities, foreign public en-
t1ties, or fore1gn organ1za.t1ons,except
where the Federal awarding agency de-
termines that the application of these
subparts would be inconsistent with
the international obligations of the
United States or the statutes or regu-
lations of a foreign government.
(d) Except for §200.202Requirement

to provide public notice of Federal fi-
nanoial a.esistance programs and
§§200.830Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards of Subpart D-Post
Federal Award Requirements of this
part, the requirements in Subpart 0-
Pre-Federal Award Requirements and
Contents of Federal Awards, Subpart
D-Post Federal Award Requirements
of this part, and Subpart E-Cost Prin-
ciples of this part do not apply to the
following programs:
(1) The block grant awards author-

ized by the Omnibus Budget Reconc1ll-
ation Act of 1981(including Commun1ty
Services, except to the extent that the
cost and accounting standards of OMB
apply to subrecipients of Oommun1ty
Services Block Grant funds pursuant to
42U.S.O.9916(a)(I)(B);
(2) Federal awards to local education

agencies under 20 U.S.O. 7702-770Sb,
(portions of the Impact Aid program);
(3) Payments under the Department

of Veterans Affairs' State Home Per
Diem Program (38U.S.O. 1741);and

2 CFR Ch. II (1-1-15 EcrlHon)

(4) Federal awards authortsed under
the Child Oare and Development Block
Grant Act of 1990,as amended:
(i) Child Oare and Development Block

Grant (42U.S.O.9858)
(11) Ohild Oare Mandatory and Match-

ing Funds of the Ohild Oare and Devel-
opment Fund (42U.S.C.9858)
(e) Except for §200.202Requ1rement

to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart o-Pre-Federal Award
Requirements and Oontents of Federal
Awards of this part does not apply to
the roHowingprograms:

(1) Entitlement Federal awards to
C8.JTY out the following programs of the
Social Security Act:

(1) Temporary Assistance to Needy
Families (title IV-A of the Social Secu-
rity Act, 42U.S.O. 601-619);

(11) Oh1ld Support Enforcement and
Establishment of Paternity (title IV-D
of the Social Security Act, 42 U.S.C.
651-669b);

(111) Foster Care and Adoption ABBIst-
ance (title IV-E of the Act, 42 U.S.C
67(}-879c);
(Iv) Ald to the Aged, Blind, and Dis-

abled (titles I, X, XIV, and XVI-AAl3D
of the Act, as amended);
(v) Medical Assistance (Medicaid)

(title XIX of the Act, 42 U.S.O. 1396-
1396w-li)not including the State Med-
icaid Fraud Oontrol program author-
ized by section 1903(aX6)(B)of the So-
cial Security Act (42 U.S.O.
1S96b(a)(6)(B»;and
(vi) Children's Health Insurance Pro-

gram (title XXI of the Act. 42 U.S.O.
1397aa-1397mm).
(2) A Federal award for an experi-

mental, pilot, or demonstration project
that .is also supported by a Federal
award listed in paragraph (e)(I) of this
section;
(3) Federal awards under subsection

412(e)of the Immigration and Nation-
ality Act and subeection 601(a) of the
Refugee Education ABBistanceAct of
19110(Pub. L. 96-422,94 Stat. 1809),for
cash assiBtance, medical assistance,
and supplemental security income ben-
efits to refugees and entrants and the
administrative costs of providing the
assistance and benefits (8 U.S.C.
1522(e»;
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(4) Entitlement awards under the fol-
lowing programs of The National
School Lunch Act:
(i) National School Lunch Program

(section 4 of the Act, 42 U.S.C. 1753),
(ii) Commodity A86istance (section 6

of the Act, 42U.S.C. 1755),
(iii) Specia.l Meal Assistance (section

11of the Act, 42U.S.C. 1759a),
(Iv) Summer Food Service Program

for Children (section 18 of the Act, 42
U.S.C. 1761),and
(v) Child and Adult Care Food Pro-

gram (section 17 of the Act. 42 U.S.C.
1766).
(5) Entitiement awards under the foi-

lOwing progra,ms of The Child Nutri-
tion Act of 1966:

(1) Special Mllk Program (section 3 of
the Act, 42U.S.C. 1772),
(ii) School Breakfast Program (sec-

tion 4 of the Act, 42 U.S.C. 1778),and
(iii) State Administrative Expenses

(seetion 7 of the Act, 42 U.S.C. sectton
1776).
(6) Entitlement awards for State Ad-

ministrative Expenses under The Food
and Nutrition Act of 2008 (section 16of
the Act, 7 U.S.C. 2025).
(7) Non-discretionary Federal awards

under the following non-entitlement
programs:
(i) SpeCial Supplemental NUtrition

Program for Women, Infants and Chil-
dren (section 17 of the Child Nutrition
Act of 1966)42 U.S.C. section 1786;

(11) The Emergency Food Assistance
Programs (Emergency Food Assistance
Act 011983) 7 U.S.C. section 7501note;
and
(iii) Commodity Supplemental Food

Program (section 5 of the Agriculture
and Consumer Protection Aot of 1978)7
U.S.C. section 6120 note.
[78 FR 18808,Dec.26, 2013, as amended at 79
FR 75880, Dec.19. 2014J

§200.102 EsceptiODS.
(a) With the exception of Subpart F-

Audit Requirements of this part, OMB
may allow exceptions for classes of
Federal awards or non-Federal entities
subject to the recuirements of this pa.rt
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part will be
permitted only in unusual Cir-
cumstances. Bxceptdons for classes of

§200. 103

Federal awards or non-Federal entities
will be published on the OMBWeb site
at www.whttehouse.govlomb.
(b) Exceptions on a case-by-case basis

for individual non-Federa.l entities may
be authorized by the Federal awarding
agency or cognizant agency for indirect
costs, except where otherwise required
by law or where OMBor other approval
is expressly required by this part.
(c) The Federal awarding agency may

apply more restrictive reqnirements to
a cla.ss of Federal awards or non-Fed-
eraJ entities when approved by OMB, or
when, requ1red by Federal statutes or
regulatfons, except for the require-
ments in Subpart F-Audit Require-
ments of this part. A Federal awarding
agency may apply less restrictive re-
quirements when ma.king fixed amount
a.wards as defined in Subpart A-Acro-
nyms and Defin1tions of this part, ex-
cept for those requirements imposed by
statute or in Subpart F-Audit Re-
quirements of this part.
(d) On a ca.se-by-case basis, OMBwill

approve new strategies for Federal
aWards when proposed by the Federal
awarding agency in accordance with
OMBguidance (such as M-13-l7) to de-
velop additional evidence relevant to
addressing important policy challenges
or to promote cost-effectfvenees in and
across Federal programs. Proposals
may draw on the innovative program
designs diBcuseed in M-13-17to expand
or improve the use of effective prac-
tices in delivering Federal f"mancial as-
sistance while also encouraging Inno-
vation in service delivery. Proposals
submitted to OMB in accordance with
M-I8-17may include requests to waive
requirements other than those in Sub-
part F-Audit Requirements of this
part.
[78 FR 18608,Dec. 26. 2013. as amended at 79
FR '5881, Dec.19, 2Ol4J

§200_103 Authorities.
This part 1B issued under the fol-

lowing authorities.
(a) Subpart B-General Provisions of

this part through Subpart D-Post Fed-
era.l Award Requirements of this part
are authorlzed under 31U.S.C. 503(the
Chief Financial Officers Act, Functions
of the Deputy Director for Ma.nage-
ment), 81U.S.C. 1111(Improving Econ-
omy and Efficienoy of the United
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States Government), 41U.S.C. 1101-1131
(the Office of Federal Procurement
Policy Act), Reorgan1zation Plan No.2
of 1970, and Executive Order 11541
("Prescribing the Duties of the Office
of Management and Budget and the Do-
mestic Pollcy Councllin the Executive
Office of the President"), the Single
Audit Act Amendments of 1996, (31
U.S.C. 7601-7507),as well as The Federal
Program Information Act (Public Law
95-2?Dand Public Law 96-169,as amend-
ed, codified at 31U.S.C. 6101~106).
(b) Subpart E-{)ost Principles of this

part is authorized under the Budget
and Accounting Act of 1921,as amend-
ed; the Budget and Accounting Proce-
dures Act of 1950,as amended (31U.S.C.
1101-1125);the Chief Financial Officers
Act of 1990 (31U.S.C. 503-504);Reorga-
nization Plan No.2 of 1970;and Execu-
tive Order No. 11541,"Prescribing the
Duties of the Office of Management
and Budget and the Domestic Policy
Council in the Executive ornce of the
President."
(c) Subpart F-Audit Requirements

of this part Is authoriied under the
Single Audit Act Amendments of 1996,
(31U.S.C. 7601-7507).

• JOO.104 SupeneesiOJl.
As described in §200.110Effective/ap-

plicability dats, this part supersedes
the following OMBguidance documents
and regula.tione under Title 2 of the
Code of Federal Regulations:
(a) A-21. "Cost Principles for Edu-

cational Institutions" (2 CFR part 220);
(b) A~7, "Cost Principles for State,

Local and Indian Tribal Governments"
(2 CFR part 225)and also FEDERALREG-
ISTER notice 51FR 552(January 6, 1986);
(c) A--$, "Federal Domestic Assist-

ance Program Information";
(d) A-I02, "Gra.nt Awards and Cooper-

ative Agreements with State and Local
Governments" ;
(e) A-llO, "Uniform Administrative

Requirements for Awards and Other
Agreements with Inetitutione of Higher
Education, Hospitals, and Other Non-
profit Organizations" (codified at 2
CFR 215);
(f) A-122, "Cost Principles for Non-

Profit Organizations" (2 CFR part 230);
(g) A-133, "Audits of States, Local

Govel1lments and Non-Prc;>fitOrganiza-
tions"; and

2 CFR Ch. II (1-1-15 Edition)

(h) Those sectione of A-50 related to
audits performed under Subpart F-
Audit Requirements of this part.
['18 FR 78608. Dec. 26, 2013, &,8 amended &,t 79
FR 75882,Dec. 19, 2014]

1200.106 Effect on other iBIIuances.
For Federal awards subject to this

part, all administrative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
consistent with the requirements of
this part must be superseded upon im-
plementation of this put by the Fed-
eral agency. except to the extent they
are required by statute or authorized
in accordance with the provisions in
§200.102Exceptions.

1200.106 Agency implementation.
The specifiC requirements and re-

sponsib1l1t1es of Federal agencies and
non-Federal entities are flAt forth in
this part. Federal agencies making
Federal awards to non-Federal entities
must implement the language in the
Subpart C-Pre-Federal Award Re-
quirements and Contents of Federal
Awards of this part through Subpart
F-Audit Requirements of this part in
codified regulattcns unless different
provtatona are required by Federal stat-
ute or are approved by OMB'

§200.107 OMBrespoD8ibUit1es.
OMBwill review Federal agency reg-

ulatione and implementat10n of this
part, and will provide interpretations
of policy requirements and assistance
to ensure effective and efficient imple-
mentation. Any exceptions will be sub-
ject to approval by OMB. Exceptions
will only be made in particular cases
where adequate justification Is pre-
sented.

§200.108 Inquiries.
Inquiries concerning this part may be

directed to the Office of Federal Finan-
cial Management Office of Manage-
ment and Budget. in Washington, DC.
Non-Federal entities' inquiries should
be addressed to the Federal awarding
agency, cognizant agency for indirect
costs, cognizant or oversight agency
for audit, or pass-through entity as ap-
propriate.
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§200.109 Review date.
OMB will revIew thIs part at least

every five years after December 26,
2018.

UOO.ll0 Effective/applicability date.
(a) The standa.rds set forth in this

part which affect administration of
Federal awards issued by Federal
awarding agencies become effective
once implemented by Federal awarding
agencies or when any future amend-
ment to this part becomes final. Fed-
eral awa.rd1ng agencies must imple-
::nent the pottctea and procedures appli-
cable to Federal awards by promul-
gating a regulation to be effective by
December 26, 2014 unless different pro-
visions are required by statute or ap-
proved by OMB. For the procurement
standards In §§200.317-200.326, non-Fed-
eral entities may continue to comply
with the procurement standards in pre-
vious OMB guidance (superseded by
this part as descrtbed in § 200.104) for
one additIonal fiscal year after this
part goes into effect. If a non-Federal
entity chooses to use the previous pro-
curement standards for an additional
fiscaJ year before adopting the procure-
ment standards in this part, the non-
Federal entity must document this de-
cision in their internal procurement
policies.
(b) The standards set forth In Sub-

part F-Audit Requirements of this
part and any other standards whioh
apply directly to Federal agencies will
be effective December 26. 2018 and will
apply to audite of fiscal years begin-
ning on or after December 26. 2014.
[78 FR 78608. Dec. 26. 2013. as amendedat 79
FR 76882,Dec. 19, 2014]

1200.111 English language.
(a) All Federal financial assistance

announcemente and Federal award in-
formation must be in the English lan-
guage. Applications must be submitted
In the English language and must be in
the terms of U.S. dollars. If the Federal
awarding agency receives applications
In another currency, the Federal
awardIng agency will evaluate the ap-
plication by convertIng the foreign cur-
rency to United States currency using
the date specified for receipt of the ap-
plicatIon.

§200.200

(b) Non-Federal entities may trans-
late the Federal award and other docu-
ments into another language. In the
event of inconsistency between any
terms and conditions of the Federal
award and any translation into another
language, the English language mean-
ing w1l1 control. Where a. sIgnificant
portion of the non-Federal entity's em-
ployees who are working on the Fed-
eral award are not fluent in English,
the non-Federal entity must provide
the Federal award In EnglIsh and the
language(s) wIth which employees are
more familIar.

§200.112 Conflict of intereat.
The Federal awarding agency must

establlsh conflict of Interest policies
for Federal awa.rds. The non-Federal
entity muat disclose In writing any po-
tentIal conflict of Interest to the Fed-
eral awa.rding agency or pass-through
entity in accordance with applicable
Federal awarding agency policy.

§100.113 Mandatory discl~.
The non-Federal entity or applicant

for a Federal award must disclose, in a
timely manner, in writing to the Fed-
eral awarding agency or pass-throngh
entity all violations of Federa.l crimi-
nal law involving fraud, bribery, or
gratuity violations potentially affect-
ing the Federal award. Fallure to make
required disclosures can result In any
of the remedies described in § 200.838
Remedies for noncomplIance, including
suspension or debarment. (See also 2
OFR part 180 and 31 U.S.C. 3321).

Subpart C-Pre-Federal Award
Requirements and Contents of
FederalAwards

§200.200 PurpOlle.
(a) Sections 200.201 Use of grant

agreements (Including fixed amount
awards), cooperative agreements, and
contracts through 200.208 Certifications
and representations prescribe instruc-
tions and other pre-award matters to
be used in the announcement and a.ppll-
cation process.
(b) Use of §§200.203 Notices of funding

opportunities, 200.204 Federal awarding
agency review of mertt of proposa.ls,
200.205 Federal awarding agency review
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of risk posed by applicants. and 200.207
Specinc conditions, is required only for
competitive Federal awards. but may
also be used by the Federal awarding
agency for non-competitive awa.rds
where appropriate or where required by
Federal statute.
[78 FR 78608. Dec. 26. 2013. a8 amendedat 79
FR 76882.Dec. 19.2014]

§ 200.201 UM of grant agreements (in·
cluding fixed amount awarda), eo-
operative agreements, and con·
tracts.

(a) Tne F'ederal awarding agency or
pass- through entity must decide on the
appropriate instrument for the Federal
award (i.e .• grant a.greement. coopers-
tive agreement. or contract) in accord-
ance with the Federal Grant and Coop-
erative Agreement Act (31 U.S.C. 6301-
08).

(b) Fixed .Amount Awards. In addi-
tion to the options described in para-
graph (a) of this section. Federal
awa.rding agencies. or pass-through en-
tities as permitted 1n §200.332Fixed
amount subawards. may use fixed
amount awards (see §200.45 Fixed
amount awards) to which the follow1ng
conditions apply:

(1) The Federal award amount is ne-
gotiated using the cost principles (or
other priCing informa.tion) as a guide.
The Federal a.wa.rdingagency or pass-
through entity may use fixed amount
awards if the project scope is specific
and if adequa.te cost. historical. or unit
pricing data is available to establish a
fixed amount awa.rd based on a reason-
able estima.te of actual cost. Payments
are based on meeting specifiC require-
ments of the Federal award. Account-
ability is based on performance and re-
sults. Except in the case of termination
before completion of the Federal
award. there is no governmental review
of the actual costs incurred by the non-
Federal entity in performance of the
a.ward. Some of the ways in wh1ch the
Federal award ma.ybe paid Include, but
a.re not lim1ted to:

(1) In several partial payments. the
amount of ea.ch a.greed upon in ad-
vance, and the "milestone" or event
triggering the payment aleo agreed
upon 1n advance. and set forth in the
Federal award;

2 CFR Ch. H (1-1-15 Ec:lltlon)

(11)On a unit price basis. for a de-
fined unit or units. at a defined price or
prices. agreed to in advance of perform-
ance of the Federal award and set forth
1nthe Federal award: or.

(ill) In one payment a.t Federal award
completion.

(2) A fixed amount awa.rd cannot be
used in programs wh1ch requ1re manda-
tory cost sharing or ma.tch.

(8) The non-Federal entity must cer-
tify in writing to the Federal awarding
agency or pass·through entity a.t the
end of the Federal award that the
project or activ1ty was completed or
the level of effort was expended, If the
required level of activity or effort was
not carried out. the amount of the Fed-
era.l a.wardmust be adjusted.

(4) Periodic reports may be estab-
lished for each Federal award.

(5) Changes in principal investigator.
project leader. project partner. or scope
of effort must receive the prior written
approval of the Federal awarding agen-
cy or pass-through entity.
['18 FR 78608. Dec. 26. 2013. as amendeda.t 79
FR 75882.Dec. 19, 2014]

§200.202 Requirement to provide pub·
Hc notice of Federal l'iDancial .e·
sistance programs.

(a.) The Federal awardtnlf agency
must notify the public of Federal pro-
grams in the Catalog of Federal Do-
mestic Ass1stance (CFDA), maintained
by the Genera.l Services Administra-
tion (GSA).

(1) The CFDA, or any OMB-des-
19nated replacement. is the single. au-
thoritative. governmentwide com-
prehensive eource of Federal financial
aBBistance program information pro-
duced by the executive branch of the
Federal Government.

(2) The information that the Federal
awarding agenoy must submit to GSA
for approval by OMB is listed in para-
graph (b) of this section. GSA must
prescribe the format for the submis-
sion.

(S) The Federal awarding agency may
not award Federal financial a.ssistance
without assigning it to a program that
has been 1ncluded 1n the CFDA as re-
quired 1n this section unless there are
exigent c1rcumstances requiring other-
wise. such as timing requirements im-
posed by statute.
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(b) For each program that awards
disoretionary Federal awa.rdll, non-dis-
cretionary Federal awards, loans, in-
surance, or any other type of Federal
financial assistance, the Federal
awarding agency mnst submit the fol-
10",'1nginformation to GSA:

(1) Program Description, Purpose,
Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
quirements of the program and its in-
tended outcome. Where appropria.te,
the Program Descr1ption, Purpose,
Goals, and Measurement should align
with the strategic goals and objectives
within the Federal awarding agency's
performance plan and should support
the Federal awarding agency's per-
formance measurement, management,
and reporting as required by Part 6 of
OMBCircular A-ll;
(2) Identification of whether the pro-

gra.m makes Federal awards on a die-
cretionary basis or the Federal awards
are prescr1bed by Federal statute, such
as in the case of formula grants.
(3) Projected total a.mount of funds

available for the program. Estimates
based on previous year funding are ac-
ceptable If current appropriations are
not available at the time of the sub-
mission;
(4) Anticipated Source of Available

Funds: The statutory author1ty for
funding the program and, to the extent
possible, agency, sub-agency, or, if
known, the spec1f1cprogram unit that
will issue the Federal awards, and asso-
ciated funding identifier (e.g., Treasury
Account Symbol(s»;
(5) General Eligibility Requirements:

Tbe statutory, regulatory or other ell-
gibility factors or considerations that
determine the applicant's qualification
for Federa.l awards under the progra.m
(e.g., type of non-Federal entity); and

(6) Applicab1l1ty of Single Audit Re-
quirements as required by Subpart F-
Audit Requirements of this part.

t 200.208 Notices of funding opportuni.
ties,

For competitive grants and coopera-
tive agreements, the Federal awarding
agency must announce spec1flc funding
opportunities by prOviding the fol-
lowing information In a public notice:
(a) Summary Information in Notices of

Funding Opportunities. The Federal

§200.203

awarding agency must display the fol-
lowing information posted on the OMB-
designated governmentwlde Web site
for finding and applying for Federal fi-
nancial assistance, in a location pre-
oeding the full text of the announce-
ment:

(1) Federal Awarding Agency Name;
(2) FundIng Opportunity Title;
(3) Announcement Type (whether the

funding opportunity is the 1n1tial an-
nouncement of this funding oppor-
tunity or a modification of Ii. pre-
viously announced opportunity);
(4) Funding Opportunity Number (re-

quired, if applicable). If the Federal
awarding agency has assigned or w1ll
assign a number to the funding oppor-
tunity announoement, this number
must be provided;
(5) Catalog of Federal Financial As-

sistance (CFDA)Number(s);
(6) Key Dates. Key dates include due

dates for applications or Executive
Order 12372 submissions, as well as for
any letters of intent or pre-applica-
tions. For any announcement 1ssued
before a program's application mate-
rials are availa.ble, key dates also In-
elude the date on which those mate-
r1als will be released; and any other ad-
ditional information, as deemed appll·
cable by the relevant Federal awarding
agenoy.
(b) Tbe Federal awarding agency

mnst generally make all funding op-
portunities a.vailable for application
for at least 60 calendar days. The Fed·
eral awarding agency may make a de-
termtnatron to have a less than 60 cal-
endar day avallab1l1ty period but no
funding opportunity should be avail-
able for less than SO calendar days un-
less exigent circumstances require as
determined by the Federal awarding
agency head or delegate.

(c) Full Tert of Funding Opportunities.
The Federal awarding agency must in-
clude the following information in the
full text of each funding opportunity.
For specifio Instructaons on the con-
tent required in this sect1on, refer to
Appendix I to Part ~Full Text of
Notice of Funding Opportunity to th1s
part.
(1) Full programma.tic description of

the funding opportunity.
(2) Federal award information, in-

cluding sufficient information to help
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an appl1cant make an informed deci-
sion a.boutwhether to submit an appl1-
cation. (See also §200.414 Indirect
(F&A)costs, pa.ragraph (c)(4».
(3) Specific eligibility information,

including any factors or priorities that
affect an applicant's or its applica-
tion's eligibility for selection.
(4) Application Preparation and Sub-

mission Information, lnclud1ng the ap-
plicable submisslon dates and time.
(6) Appl1cation Review Information

including the criteria and process to be
used to evaluate applications. See also
§§200.204 Federal awuding agency re-
view of merit proposals and 200.205Fed-
eral awarding agency review of rillk
posed by applicants. See also 2 CFR
part 27 (forthcoming at time of publi-
cation).
(6) Federal Award Administration In-

formation. See also §200.210Informa-
tion contained in a Federal award.
['78FR 78608. Dec. 26. 2013. as amended at 79
FR 7ti882, Dec. 19. 2014)

§200.204 Federal awarding agency re-
view of merit of propoealB.

For competitive grants or coopera-
tive agreements, unless prohibited by
Federal statute, the Federal awuding
agency must design and execute a
merit review process for applications.
This process must be described or in-
corporated by reference in the appliCa.-
ble funding opportunity (seeAppendix I
to this part, Full text of the Funding
Opportunity.) See also §200.203Notices
of funding opportunities.

§2OO.J06 Federal awarding areDCYreo
view of riD pOlledby appllcauia.

(a) Prior to making a Federal award,
the Federal awarding agency is re-
quired by 31 U.S.C. S321and 41 U.S.C.
2313note to review information avail-
able through any OMB-designated re-
positories of governmentwide eUgi-
b1Uty qualification or nnancial integ-
rity information, such as SAM Exclu-
sions and "Do Not Pay". See also sus-
pension and debarment requirements
at 2 CFR part 180as well as individual
Federal agency suspension and debar-
ment regulations in title 2 of the Code
of Federal Regulations.
(b) In addition. for competitive

grants or oooperative agreements, the
Federal awarding agency must have in

2 CFRCh. II (1-1-15 EdItIon)

place a framework for evaluating the
risks posed by applicants before they
receive Federal awards. This evalua-
tion may inoorporate results of the
evaluation of the applicant's el1g1b1l1ty
or the quality of its application. If the
Federal awuding agency determines
that a Federal awud will be made, spe-
cial condition8 that oorrespond to the
degree of risk assessed may be applied
to the Federal award. Criteria to be
evaluated must be described in the an-
nouncement of funding opportunity de-
scribed in §200.203 Notices of funding
opportunities.
(c) In evaluating risks posed by 8oppl1-

cants, the Feder80l awuding agency
may use a risk-based approach and
may oonsider any Items such 80Sthe fol-
lowing: .
(1)Financial stab1l1ty;
(2) Quality of management systems

and 80bility to meet the mana.gement
standards prescribed in this part;

(3) History of performance. The appli-
cant's record in managing Federal
awards, if it is a prior recipient of Fed-
eral awards, including timelinese of
compliance with 80pplicablereporting
requirements, conformance to the
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent to which any previously awarded
amounts will be expended prior to fu-
ture 8owards;
(4) Reports and findings from audits

performed under Subpart F-Audit Re-
quirements of this part or the reports
and findings of any other available au-
dits; and
(5) The applicant's ab1l1ty to effec-

tively implement statutory, regu-
latory, or other requirements imposed
on non-Federal entities.
(d) In addition to this review, the

Federal awarding agency must comply
with the guidelines on governmentwide
suspension and debarment in 2 CFR
part 180,and must require non-Federal
entities to comply with these provi-
sions. These provisions restrict Federal
awards, subawards and contracts with
certain parties that are debarred, SU8-
pended or otherwise excluded from or
ineligible for participation in Federal
programs or activities.
[78 FR 18608.Dec. 26. 2013. as a.mended a.t 79
FR 75882. Dec. 19, 2014J
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f JOO.206 Standard application reo
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only UBeapplica-
tion information collections approved
by OMB under the Paperwork Reduc-
tion Act of 1995 and OMB's imple-
menting regulations in 6 CFR part 1320,
Controlling Pa.perwork Burdens on the
Public. Consistent with these require-
ments, OMB will authorize additional
informa.tion collections only on a lim-
ited basis.
(b) If applicable, the Federal award-

ing agency ma.y inform applicants and
recipients that they do not need to pro-
vide certain information otherwise re-
quired by the relevant information col-
lection.

§200.207 Specific conditiona.
(a) The Federal a.warding agency or

pass-through entity may impose addi-
tional specific award conditions aa
needed, in accorda.nce with paragraphs
(b) and (c) of this section, under the
following circumstances:

(1) Based on the criteria Bet forth in
5200.205 Federal awa.rding agency re-
view of riek posed by a.ppl1cants;

(2) When an applicant or rectpient
has a history of failure to comply with
the general or spectfic terms and condi-
tions of a Federal award;
(8) When an applicant or recipient

fails to meet expeoted performance
goals as described in §200.210 Informa-
tion contained in a Federal awa.rd;or
(4) When an applicant or recipient is

not otherwise responsible.
(b) These additional Federal award

conditione may 1nclude items such as
the following:

(1) Requiring payments as reimburse-
ments rather than advance payments;
(2) Withholding authority to proceed

to the next phase until receipt of evi-
dence of acceptable performance within
a given period of performance;
(3) Requiring additional, more de-

tailed financial reports;
(4) Requiring additional project mon-

itoring;
(5) Requiring the non-Federal entity

to obtain technical or management as-
sistance; or
(6) Establishing additional prior ap-

provals.

1200.210

(c) The Federal awarding agency or
pass-through entity must notify the
applicant or non-Federal entity as to:

(1) The nature of the additional re-
quirements;
(2) The reason why the additional re-

quirements are being imposed;
(3) The nature of the action needed to

remove the additional requirement, if
applicable;
(4) The time allowed for completing

the actions if applicable, and
(5) The method for requesting recon-

sideration of the additional require-
ments imposed.
(d) Any specific conditions must be

promptly removed once the condi tions
that prompted them have been cor-
rected.
[79 FE 76882, Dec. 19, 2014]

J 200.208 Certifications and represen-
tations.

Unless prohibited by Federal statutes
or regulations, each Federal a.warding
agency or pass-through entity is au-
thorized to require the non-Federal en-
tity to submit certifications and rep-
resentations required by Federal stat-
utes, or regulations on an annual basis.
Submission may be required more fre-
quently if the non-Federal entity fails
to meet a requirement of a Federal
award.

§200.209 Pre-award COIlt&.

For requirements on costs incurred
by the applicant prior to the start date
of the period of performance of the
Federal award, see §200.458Pre-award
costs.

1200.210 Information contained in a
Federal award.

A Federal award must include the
following information:

(a) General Federal Award Information.
The Federal awarding agency must in-
clude the following general Federal
award information in each Federal
award:

(1) Recipient name (which must
match the name associated with its
unique entity identifler as defined at 2
CFR 25.315);
(2) Recipient's unique entity identi-

fier;
(3) Unique Federal Awa.rd Identifica-

tion Number (FAIN);
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(4) Federal Award Date (see §200.39
Federal award date);
(5) Period of Performance Start and

End Date;
(6) Amount of Federal Funds Obli-

gated by this action:
(7) Total Amount of Federal Funds

Obligated:
(8) Total Amount of the Federal

Award;
(9) Budget Approved by the Federal

Awarding Agency;
(10) Total Approved Cost Sharing or

Matching. where applicable;
(11) Federai award project descrip-

tion. (to comply with statutory re-
quirements (e.g., FFATA»;
(12)Name of Federal award1Dg agen-

cy and contact information for award-
ing official,
(13) CFDANumber and Name;
(14) Identification of whether the

award is R&D;and
(15)Indirect cost rate for the Federal

award (including if the de minimis rate
is charged per §200.414 Indirect (F&A)
costa).
(b) General Terms and Conditions (1)

Federal awarding agencles must incor-
porate the following general terms and
conditions either in the Federal award
or by reference, as applicable:
(1) Administrative requirements im-

plemented by the Federal awarding
agency as specified tntats part.
(ii) National policy requirements.

These include statutory, executive
order. other Presidential direotive, or
regulatory requirements that apply by
specific reference and are not program-
speci11c.See §200.300 Statutory and na-
tional policy requirements.
(2) The Federal award must include

wording to incorporate, by reference.
the applicable set of general terms and
conditions. The reference must be to
the Web site at which the Federal
awarding agency mainta.ins the general
terms and conditions.
(3) If a non-Federal entity requests a

COpy of the full text of the general
terms and conditions. the Federal
awarding agency must provide it.
(4) Wherever the general terms and

conditions are publicly available. the
Federal awarding agenc~' must main-
tain an archive of previous versions of
the general terms and conditions, with

2 CFR Ch. II (1-1-15 Edition)

effective dates. for use by the non-Fed-
eral entity, auditors. or others.

(c) Fed.eral Awarding Agency, Program.
01 Federal Award Specific Terms and
Conditions. The Federal awarding agen-
cy may include with each Federal
award any terms and conditions nec-
essary 1;0 communicate requirements
that are in addition to the require-
ments outlined in the Federal awarding
agency's general termB and condttdons.
Whenever practicable, these speci11c
terms and conditions also should be
shared on a public Web site and in no-
tices of funding opportunities (as out-
lined in 1200.203 Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also
§200.206 Standard application require-
mente.
(d) Fed.eral Award Performance Goals.

The Federal awarding agency must in-
clude in the Federal award an Indica-
tion of the timing and scope of ex-
pected performance by the non-Federal
entity as related to the outoomes in-
tended to be achieved by the program.
In some instances (e.g., discretionary
research awards), this may be limited
to the requirement to submit technical
performance reports (to be evaluated in
accordance with Federal awarding
agency policy). Where appropriate, the
Federal award may include specific
performance goals. indicators, mile-
stones. or expected outcomes (such as
outpats. or services performed or pub-
lic impacts of any of these) with an ex-
pected timeline for accomplishment.
Reporting requirements must be clear-
ly articulated such that. where appro-
priate, performance during the execu-
tion of the Federal award has a stand-
ard against which non-Federal entity
performance can be measured. The
Federal awarding agency may include
program-spec1ftc requirements. as ap-
plicable. These requirements should be
aligned with agency strategic goals.
Btrategic obfectaves or performance
goals that are relevant to the program.
See also OMB Circular A-ll, Prepara-
tion. Submission and Execution of the
Budget Part 6 for definitions of stra-
tegic objectives and performance goals.
(e) Any other information required

by the Federal awarding agency.
[78 FR 18608.Dec. 116. 2013. 8.6 amended 8.t 19
FR 75882.Dec. 19. 2014]
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f 200.111 Public aec_ to Federal
award information.

(a) In accordance with statutory re-
quirements for Federal spending trans-
parency (e.g., FFATA), except as noted
in this section, for appl1ca.ble Federal
awards the Federal awarding agency
must announce all Federal awards pub-
licly and publ1sh the required informa-
tion on a publicly available OMB-des-
19nated governmentw1de Web site (a.t
time of publication,
www.USAspending.gOtJ).

(b) Nothing in this section may be
CO!lSt..'11edas requiring the pnblfcatdon
of information otherwise exempt under
the Freedom of Informa.tion Act (5
U.S.C 552), or controlled unclassified
informa.t1on pursuant to Executive
Order 13556.

1200.112 SU8JNlD8ion and debarment.
Non-federal entities and contractors

are subject to the non-procurement de-
barment and suspension reg-ulations
implementing Executive Orders 12549
and 12689,2 CFR pa.rt 180.These regula-
tions restrict awards, subawards, and
contracts with certain parties that are
deba.rred, suspended, or otherwise ex-
cluded from or ineligible for pa.rt1cipa-
tion in Federal ass1stance programs or
activi ties.
[79 FR 75883, Dec. 19, 2014]

Subpart D-Posf Federal Award
Requirements

STANDARDS FOR FrnANCIAL AND
PRoGRAM MANAGEMENT

§200.300 Statutory and national policy
requirements.

(a) The Federal awarding agency
must manage and a.dminister the Fed-
eral a.ward in a manner so as to ensure
that Federal funding is expended and
associated programs are implemented
in full accordance with U.S. statutory
and public polioy requirements: includ-
ing-, but not limited to, those pro-
tecting public wel1a.re, the environ-
ment, and prohibiting discrimination.
The Federal a.warding agency must
communicate to the non-Federal enti-
ty all relevant public policy require-
ments, including those in general aIr-
propriations provisions, and incor-

§200.301

porate them either directly or by ref-
erence in the terms and conditions of
the Federal award.

(b) The non-Federal entity is respon-
sible for complying with all require-
ments of the Federal award. For all
Federal awards, this includes the provi-
sions cf FFATA, which includes re-
quirements on execut1ve compensation,
and also requirements implementing
the Act lor the non-Federal entity at 2
CFR part 25 Financial Assistance Use
of Universal Identifier and Central
Contractor Registration and 2 CFR
part 170 Reporting Subaward and Exec-
utive Compensation Information. See
also statutory requirements for whis-
tleblower protections at 10 U.S.C. 2409,
41 U.S.C. 4712, and 10 U.S.C. 2324, 41
U.S.C. 43Q4 and 4310.

1200.301 Performance measurement.
The Federal awarding agency must

require the recipient to use OMB-ap-
proved standa.rd information collec-
tions when providing l1nancia.1and per-
formance information. As appropriate
and in accordance with above men-
tioned information collections, the
Federal awarding agency must require
the recipient to relate financial data to
performance accomplishments of the
Federal award. Also, in accordance
with above mentioned standa.rd infor-
mation collections, and when a.ppl1ca-
ble, reCipients must also provide cost
information to demonstrate cost effec-
tive practices (e.g., through unit cost
data). The recipient's performance
should be measured in a way that will
help the Federal awarding agency and
other non-Federa.l entities to improve
program outcomes, share lessons
learned, and spread the adoption of
promising practices. The Federal
awarding agency should provide recipi-
ents with clear perfcrmance goals, in-
dicators, and milestones as described in
§200.210 Information oontained in a
Federal award. Performance reporting
frequency and content should be estab-
lished to not only allow the Federal
awarding agency to understand the re-
cipient progress but also to facilitate
identification of promising practices
among recipients and build the evi-
dence upon which the Federal awarding
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agency's program and performance de-
cisions are made.
[78 FR 78608,Dec. 26, 2018, as amended at 79
FR 76883,Dec. 19, 3114]

1200.302 Financial Dl8JUlIl"emeDt.
(a) Each state must expend and ac-

count for the Federal award in accord-
ance with state laws and procedures for
expending and aooounting for the
state's own funds. In addition, the
state's and the other non-Federal enti-
ty's financial management systems, in-
cluding records dooumenting compli-
ance with FedersJ statutes, regula-
tions, and the terms and conditiODBof
the Federal award, must be sufficient
to permit the preparation of reports re-
quired by general and program-specific
terms and conditions; and the tracing
of funds to a level of expenditures ade-
quate to establish that such funds have
been used according to the Federal
statutes, regulations, and the terms
and conditions of the Federal award.
See also §200.45O Lobbying.
(b) The financial management sys-

tem of each non-Federal entity must
provide for the following (see also
§§200.333 Retention requirements for
records, 200.334 Requests for tra.nsfer of
records, 200.335 Methods for collection,
transmission and storage of informa-
tion, 200.336 Access to records, and
200.337 Restrictions on publiC acCBBSto
records):
(1) Identiflcation, in its accounts, of

all Federal awards received and ex-
pended and the Federa.l programs under
which they were received. Federal pro-
gram and Federal award identification
must include, as applicable, the CFDA
title and number, Federal award identi-
fication number and year, name of the
Federal agency, and name of the pass-
through entity, if any.
(2) Accurate, current, and complete

disclosure of the financial results of
each Federal award or program in ac-
cordanoe with the reporting require-
ments set forth in 11200.827 Financial
reporting and 200.328 Monitoring and
reporting program performance. H a
Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent must not be required to establish
an accrual accounting system. This re-

2 CFR Ch. II (1-1-15 Edition)

cipient may develop accrual data for
its reports on the basis of an analysis
of the documentation on hand. Simi-
larly, a pass-through entity must not
require a subrecipient to establish an
accrual accounting system and must
allow the subrecipient to develop ac--
crual data for its reports on the basis
of an analysis of the dooumentation on
hand.
(3) Records that identify adequately

the source and application of funds for
federally-funded activities. These
records must contain information per-
taining to Federal awards, autnorise-
tiODB, obligations. unobligated bal-
ances, assets, expenditures, income and
interest and be supported by source
documentation.
(4) Effective control over, and ac-

countab11lty for, all funds, property,
and other aasete. The non-Federal enti-
ty must adequately safeguard &.11assets
and assure that they are used BOlelyfor
authorized purposes. See §200.303 Inter-
nal controls.
(5) Comparison of expenditures with

budget amounts for each Federal
award.
(6) Written procedures to implement

the requirements of 1200.805 Payment.
(7) Written procedures for deter-

mining the allowability of coste in ac-
cordance with Bubpart E-Coet Prin-
ciples of this part and the terms and
conditions of the Federal award.

§ZOO.S08 Iniernal coutrolli.
The non-Federal entity must:
(a) Establish and maintain effective

internal control over the Federal
award that provides reasonable assur-
ance that the non-Federal entity is
managing the Federal award in compli-
ance with Federal statutes, regula-
tions, and the terms and conditions of
the Federal award. These internal con-
trols should be in compliance with
guidance in "Standards for Internal
Control in the Federal Government"
issued by the Comptroller General of
the United States or the "Internal Con-
trol Integrated Framework", issued by
the Committee of Sponsoring Organiza·
tions of the Treadway Commission
(COBO).
(b) Comply with Federal statutes,

regulations, and the terms and condi-
tione of the Federal awards.
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(c) Evaluate and monitor the non-
Federal entity's compliance with stat-
utes, regulations and the terms and
conditions of Federal awards.

(d) Take prompt action when in-
stances of noncompliance are identified
including noncompliance identified in
audit findings.

(e) Take ree.sonable measures to SAfe-
guard protected personally identifiable
information and other information the
Federal a.wa.rding agency or pass-
through entity designa.tes a.s sensitive
or the non-Federal entity considers
sensrtfve consistent with !!'pp1icable
Federal, state, local, and tribal laws re-
garding privacy and obligations of con-
fidentiality.
['18FR 78608,Dec. 26, 2013, as amended at 79
FR 76883,Dec. 19, 2014]

f 200.804 BODds.

The Federal awarding agency may in-
clude a provision on bonding, insur-
ance. or both in the following cir-
cumstances:

(a) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the non-Federa.l
entity are not deemed a.dequate to pro-
tect the interest of the Federal Govern-
ment.

(b) The Federal awuding agency may
require adequate fidelity bond ooverage
where the non-Federal entity lacks suf-
ficient coverage to protect the Federal
Government's interest.

(c) Where bonds are required in the
situations described above, the bonds
must be obtained from companies hold-
ing cert1f1cates of authority a.s acoept-
able sureties, a.s prescribed in 31 CFR
Part 223, "Surety Companies Doing
Business with the United States."

§200-305 Payment.
(a) For states, payments are gov-

erned by Trea.sury-Sta.te CMIA·agree-
ments and default procedures codified
at 31 CFR Part 205 "Rules and Prooe-
dures for E!ficient Federal-State Funds
Transfers" and TFM 4A-2000 Overall
Disbursing Rules for All Federal Agen-
cies.

5200.305

(b) For non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the transfer of funds from the United
Sta.tes Trea.sury or the pass-through
entity and the disbursement by the
non-Federal entity whether the pay-
ment is made by electronic funds
transfer, or issuance or redemption of
checks, warrants, or payment by other
means. See also §200.302 Financia.l
management paragraph (b)(6). Except
as noted elsewhere in this part, Federal
agencies must require recipients to use
only OMB-&llprovedstancl8.rd govern-
mentwide information oollection re-
quests to request payment.
(1) The non-Federal entity must be

paid in advance, provided it mainta.ins
or demonstrates the w1llingness to
maintain both written procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the non-Federal entity, and finan-
cial management systems that meet
the standards for fund control and ac-
oounta.bility a.sestablished in this part.
Advanoe payments to a non-Federal en-
tity must be limited to the minimum
amounts needed and be timed to be in
accordance with the actual, immediate
ca.sh requirements of the non-Federal
entity in carrying out the purpose of
the a.pproved program or project. The
timing and amount of advance pay-
ments must be all close as is adminis-
trativelY feasible to the actual dis-
bursements by the non-Federal entity
for direot program or project costs and
the proportionate share of any allow-
able indirect costs. The non-Federal
entity must make timely payment to
contractors in accordance with the
contract provisions.

(2) Whenever possible, a.dvance pay-
ments must be consolidated to cover
anticipated ca.sb needs for all Federal
awarde made by the Federal awarding
agency to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Trea.sury
check and eleotronic funds transfer and
must comply with applicable guidance
in 31CFR put 208.

(11)Non-Federal entities must be au-
thorized to submit requests for advance
payments and reimbursements at least
monthly when electronic fund transfers
are not used, and as often as they like
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when electronio transfers are used, in
accordance with the provisions of the
Electronic Fund Transfer Aot (15
U.S.C.I693-1693r).

(3) Reimbursement is the preferred
method when the reqU1rements in para-
graph (b) cannot be met, when the Fed-
eral awarding agency sets a specific
condition per 1200.207 SpecifiC condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
Thie method may be used on any Fed-
eral award for construction, or if the
major portion of the construction
project is accompl18hed through pri-
vate market financing or Federal
loans, and tbe Federal award con-
stitutes a.minor portion of the project.
When the retmbursemenc method is
used, the Federal awarding agency or
pass-through entity must make pay-
ment within 30 calendar days after re-
ceipt of the billing, unless the Federal
awarding agency or pass-through enti-
ty reasonably believes the request to
be improper.

(4) If the non-Federal entity cannot
meet the criteria for advance payments
and the Federal awarding agency or
paes-through entity has determined
that reimbursement is not feasible be-
cause the non-Federal entity lacks suf-
ficient working capital, the Federal
awarding agency or pass-through enti-
ty may provide cash on a working cap-
ital advance basis. Under this proce-
dure, the Federal awarding agenoy or
pass-through entity must advance cash
payments to the non-Federal entity to
cover its estimated disbursement needs
for an iIlitial period generally geared
to the non-Federal entity's disbursing
cycle. Thereafter, the Federal award-
ing agency or pasB-through entity must
reimburse the non-Federal entity for
its actual cash disbursements. Use of
the working capital advanoe method of
payment requires that the pass-
through entity provide timely advance
payments to any subrecipients in order
to meet the subrecipient's actual cash
disbursements. The working capital ad-
vance method of payment must not be
used by the pass-through entity if the
reason for using this method is the un-
willingnese or inability of the pass-
through entity to provide timely ad-
vance payments to the subrecipient to

2 CFRCh. II 0-1-15 Ecltlon)

meet the subrecipient's actual cash dis-
bursements.

(5)Use of resources before requesting
cash advance payments. To the extent
available, the non-Federal entity must
disburse funds avallable from program
income (tncludtng' repayments to a re-
volving fund), rebates, refunds, con-
tract settlements, audit recoveries, and
interest earned on such funds before re-
questing additional cash paymente.

(6)Unless otherwise required by Fed-
eral statutes, payments for allowable
costs by non-Federal enttttes must not
be withheld at any time during the pe-
riod of performance unless the condi-
tions of §§200.20'1Specific conditions,
Subpart D-Post Federal Award Re-
quirements of this part, 200.838Rem-
edies for Noncompliance, or one or
more of the following applies:

(i) Tbe non-Federal entity has failed
to comply with the project objectives,
Federal statutes, regulations, or the
terms and condit1ons of the Federal
award.

(li) The non-Federal entity is delin-
quent in a.debt to the United States as
defined in OMB Guidance A-I29, "Poli-
cies for Federal Credit Programs and
Non-Tax Receivables." Under such con-
ditions, the Federal awarding agency
or pa.es-through entity may, upon rea-
sonable notice, inform the non-Federal
entity that payments must not be
made for obligations incurred after a
spec1fl.eddate until the conditions are
corrected or the indebtedneSB to the
Federal Government is liquidated.

(111)A payment withheld for failure
to comply with Federal award condi-
tione, but without suspension of the
Federal award, must be released to the
non-Federal entity upon subsequent
compliance. When a Federal award is
suspended, payment adjustments will
be made in accordance with 5200.842Ef-
fects of suspension and termination.

(iv) A payment must not be made to
a non-Federal entity for amounts that
are withheld by the non-Federal entity
from payment to contractors to assure
satisfactory completion of work. A
payment must be made when the non-
Federal entity actually disburses the
withheld funds to the contractors or to
escrow accounts established to assure
satisfactory completion of work.
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(7) Standards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows.

(1) The Federal awarding agency and
pass-through entity must not require
separate depository accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
depositories for funds provided to the
non-Federal entity. However, the nOD-
Federal entity must be able to a.ccount
for the receipt, obligation and expendi-
ture or funds.

(11) Advance payments of Federal
fuDds must be deposited and main-
tained In insured accounts whenever
possible.

(8) The non-Federal entity must
maintain advance payments of Federal
awards in interest-bearing accounts,
unless the following apply.

(I) The non-Federal entity receives
less than $120,000 in Federal awards per
year.

(11) The best reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of $500
per year on Federal cash balances.

(iii) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal l!-Ddnon-Federal cash
resources.

(lv) A foreign government or banking
system prohibits or precludes interest
bearing accounts.

(9) Interest earned amounts up to $500
per year may be retained by the non-
Federal entity for administrative ex-
pense. Any additional Interest earned
on Federal advance payments deposited
in intereet-bearing accounts must be
remitted annually to the Department
of Health and Human Servicee Pay-
ment Management System (PMS)
through an electronic medium using ei-
ther Automated Clea.r1ng Houee (ACH)
network or a Fedw1re Funds Service
payment. Remittances must include
pertinent Information of the payee and
nature of payment in the memo area
(often referred to as "addenda. records"
by Financial Institutions) as that will
assist in the timely posting of inter-
ested earned on federal funds. Perti-
nent details Include the Payee Account
Number (PAN) if the payment Origi-
nated from PMS, or Agency Informa-

§200.306

tlon if the payment originated from
ASAP, NSF or another federal agency
payment system. The remittance must
be submitted as follows:

(1)For ACHReturns:
Routing Number:051036'106
Accountnumber:803000
Bank NameU1dLocation: Credit Gateway-

ACHReceiverSt. Paul, MN
(ii) For Fedwire Returns*:

Routing Number:021030004
Accountnumber:75010501
Bank Name and Location: Federal Reserve

Bank Treas NYClFundsTranflferDivision
NewYork,NY

(* Please note organization inItIating pay-
ment Is likelYto Incur a cha.rll'efrom YOW'
Flna.ncla.lInstitution for this type of pay-
ment)

(111) For International ACH Returns:
Beneficiary Account:Federal ReserveBank

or NewYorklITS(FRBNYIITS)
Bank: CltibankN.A.(NewYork)
Swift Code:CITJUS33
AccountNumber:36838868
Bank Addree8:38Il Greenw1chStreet, New

York, NY10013 USA
Payment Details (Line70): Agency
Name (abbreviatedwhen po881ble)and ALe

AgencyPOC:MichelleHaney. (SOl) 492-5005
(iv) For recipients that do not have

electronic remittance capability.
pleaee make check** payable to: "The
Department of Health and Human
Services.' ,

Mail Checkto Treasury approvedlooltbox:
HBS Program Support Center, P.O. Box

6l102S1,Atlanta.,GA3ll3.'i3-4231
(** Please allow 4-6 weeksfor prooesslngofa
payment by check to be appliedto the appro-
prl&tePMS account)

(v) Any additional information!1n-
structlons may be found on the PMS
Web site at http://www.dpm.psc.govl.

[78 FR 7ll808, Dec. 36. 2013,as amendedat 79
FR 758ll3, Dec.111.20HJ

t 200.306 Cost sbaring or matching.
(a) Under Federal research proposals,

voluntary committed cost sharing Is
not expected. It cannot be used as a
factor during the merit review of appli-
cations or proposals, but may be con-
sidered if it Is both In accordance with
Federal awarding agency regulations
and Bpecified in a notice of funding op-
portunity. Criteria for considering vol-
untary committed cost sharing and
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any other program pollcy factors that
may be used to determine who may re-
ceive a Federal award must be explic-
Itly described in the notice of fUnding
opportunity. See also §§200.414Indirect
(F&A) costs. 200.203Notices of fUnding
opportunities, and Appendix I to Part
200--Full Text of Notice of Funding Op-
portunity.

(b) For aJ1 Federal awards, any
shared costs or matching funds and all
contributions, including cash and third
party in-kind contributions, must be
accepted as part of the non-Federal en-
tity's cost sharing or matching when
such contributions meet all of the fol-
lowing criteria:

(1) Are verifiable from the non-Fed-
eral entity's records;

(2) Are not included as contributions
for any other Federal award;

(3) Are necessary and reasonable for
accomplishment of project or program
objectives;

(4) Are allowable under Subpart E--
Cost Principles of this part;

(5) Are not paid by the Federal Gov-
ernment under another Federal award,
except where the Federal statute au-
thorizing a program specifically pro-
vides that Federal fUnds made avail-
able for such program can be a.ppliedto
matching or cost sharing requirements
of other Federal programs;

(6) Are provided for in the approved
budget when required by the Federa.l
awarding a.gency;and

(7) Conform to other provisions of
this part, as applicable.

(c) Unrecovered indirect costs, in-
cluding indirect costs on cost Bha.r1ng
or matching may be included as pa.rt of
cost Bha.ringor matching only with the
prior a.pproval of the Federal awarding
agency. Unrecovered indirect cost
means the difference between the
amount charged to the Federal award
and the amount which could have been
charged to the Federal award under the
non-Federal entity's approved nego-
tia.ted indirect cost rate.

(d) Values for non-Federal entity
contributions of services and property
must be establisbed in accordance with
the cost principles in Subpart E-COIlt
Principles. IT a Federal awarding agen-
cy authorizes the non-Federal entity to
donate bundlngs or land for construe-
tionJfacilities acquisition projects or

2 CFR Ch. " (1-1-15 Edition)

long-term use, the value of the donated
property for cost sharing or matching
must be the lesser of paragraphs (d)(l)
or (2) of this section.

(1) The value of the remaining life of
the property recorded in the non-Fed-
eral entity's acoounting records at the
time of donation.

(2) The current !air market value.
However. when there is sufficient jus-
tification, the Federal awarding agen-
oy may approve the use of the current
fair market value of the dona.ted prop-
erty, even if 1t exceeds the value de-
scribed in (1)above at the time of dona-
taon,

(e) Volunteer services furnished by
third-party professional and technical
personnel, consultants, and other
skilled and unsk1l1ed labor may be
counted as cost sbaring or matching if
the service is an integral and necessary
part of an approved project or program.
Rates for third-party volunteer serv-
ices must be consistent with those paid
for similar work by the non-Federal en-
tity. In those instances in which the
required sk1l1s are not found 1n the
non-Federal entity, rates must be con-
sistent with those paid for Bimilar
work in the labor market in which the
non-Federal entity competes for the
kind of serv1ces involved. In either
case, paid fringe benefits that are rea-
sonable, necessary, allocable, and oth-
erwise a.llowable may be included in
the valuation.
(0 When a third-party orgs.n1zat10n

furnishes the services of an employee,
these services must be valued at the
employee's regular rate of pay plu8 an
amount of fringe benefits that is rear
sonable, necessary, allocable, and oth-
erwise allowable, and indirect costs at
either the third-party organtza.tlon·s
approved federally negotiated indirect
cost rate or, a rate in a.ccordance with
§200.414 Indirect (F&A) costs, para-
graph (d), provided these services em-
ploy the same skll1(s) for whi"ch the
employee Is normally paid. Where do-
nated services are treated as indirect
costs, indirect cost rates will separate
the va.lue of the donated serv1ces so
that reimbursement for the donated
services will not be made.

110

ATTACHMENT ••••_9 ....._
PAGE ._.?:L.. OF ..•_!:±~~.PAGES



OMB Guidance

(g) Donated property from third par-
ties may include such iteIIl8 8.8 equip-
ment, office supplies, laboratory sup-
plies, or workshop a.nd olaesroom sup-
plies. vaiue assessed to donated prop-
erty included in the oost sharing or
matching share must not exoeed the
fair market value of the property at
the time of the donation.
(h) The method used for determining

cost sharing or matching for third-
party-donated equipment, buildings
and land for whioh title p&88esto the
non-Federal entity may differ accord-
ing to the purpose of the Federal
a.ward, if paragraph (h)(l) or (2) of this
section applies.
(1) If the purpose of the Federal

award is to assist the non-Federal enti-
ty in the acquisition of equipment,
buildings or land, the aggregate value
of the donated property may be
claimed as cost sharing or matching.
(2) If the purpose of the Federal

award is to support activities that re-
quire the use of equipment, buildings
or land, normally only depreciation
charges for equipment and buildings
may be made. However, the fair market
value of equipment or other capital as-
sets and fair rental charges for la.nd
may be allowed, provided tbat the Fed-
eral awarding agenoy bas approved the
charges. See also §200.42O Consider-
ations for selected items of cost.
(1) Tbe value of donated property

must be determined in accordance with
the usual accounting poltctes of the
non-Federal entity, with the follOwing
qualifications:
(1) The value of donated land and

buildings must not exceed its fair mar-
ket value at the time of donation to
the non-Federal entity as establ1shed
by an independent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a respon-
sible off:lcial of the non-Federal entity
as requ1red by the Uniform Relocation
ABSista.nceand Real Property Acquisi-
tion Policies Act of 1970, as amended,
(42 U.S.C. 4601-4665) (Uniform Act) ex-
cept as provided in the implementing
regulations at 49 CFR part 24.
(2) The value of donated equipment

must not exceed the fair market value
of equipment of the same age and con-
dit10n at the time of donation.

§200.307

(3) Tbe value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and fae1l1ties in a privately-owned
building in the same locality.
(4) The value of loaned equipment

must not exceed its fair rental value.
(j) For third-party in-kind contribu-

tions, the fair market value of goods
and services must be documented and
to the extent feasible supported by the
same methods used internally by the
non-Federal entity.
(k) For IREs, see also OMB memo-

randum M-{)l-06, dated January 5, 2001.
Clarlflcation of OMB A-21 Treatment
of Voluntary Uncommitted Cost Shar-
ing and Tuition Remission Costs.
[78 FR 78608,Dec. 26, 2013, as a.mended a.t 79
FR 75883,Dec. 19,2014]

§JOO.307 Prop'am income.
(a) General. Non-Federal entit1es are

encouraged to earn income to defray
program costs where appropriate.
(b) Cost of geneTating pTogram income.

If authorized by Federal regulations or
the Federal award, costs incidental to
the generation of program income may
be deducted !rom gross income to de-
termine program income, provided
these oosts have not been charged to
the Federal award.
(c) Governmental Tevenues. Taxes, spe-

cial aaseeemente, levies, fines, and
other such revenues raised by a non-
Federal entity are not program income
unlese the revenues are specifically
identified in the Federal award or Fed-
eral awarding agency regulations as
program income.
(d) Property. Proceeds from the sale

of real property, equipment, or supplies
are not program income; such proceeds
will be handled in accordance with the
requ1rements of Subpart D-Post Fed-
eral Award Requirements of th1s part,
Property Standards 11200.811 Real prop-
erty, 200.818 Equipment, and 200.814
Supplies, or as specifically identified in
Federal statutes. resulataons, or the
terms and conditions of the Federal
award.
(e) Use of program Income. If the Fed-

eral awarding agency does not spec1fy
in its regulations or the terms and COD-
ditions of the Federal award, or give
prior approval for how program income
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is to be MOO.paragraph (e)(I) of this
section must apply. For Federal awards
made to IHEs and nonprofit research
institutions. 1f the Federal awarding
agency does not specify in its regula.-
tions or the terms and conditions of
the Federal award how program income
is to be used, paragra.ph (e)(2) of this
section must apply. In specifying al ter-
natives to paragraplu! (e)(1) and (2) of
thil! sectaon, the Federal awarding
agency may distinlnllllh between in-
come earned by the recipient and in-
come earned by subrectptenta and be-
tween the sources, kinds, or amounts
of income. When the Federal awarding
agency authorizes the approaches in
paragraphs (e)(2) and (3) of this section,
program income in excess of any
a.mounts specified must also be de-
ducted from expenditures.
(1) Deduction. Ordinarily program in-

come must be deducted from total al-
lowable costs to determine the net al-
lowa.blecosts. Program income must be
used for current costs unlesa the Fed-
eral awa.rdlng agenoy a.uthorizes other-
wise. Program income that the nOD-
Federal entity did not anticipate at the
time of the Federal a.wardmust be used
to reduce the Federal award and non-
Federal entity contributions rather
than to Increase the funds committed
to the project.

(2) Addition. With prior approval of
the Federal awarding agency (except
fer IHEa and nonprofit research insti-
tutions, sa described in paragraph (e) of
this seotdon) program income may be
added to the Federal award by the Fed-
eral agency and the non-Federa.l enti-
ty. The program income must be used
for the purposes and under the condi-
tions of the Federal award.
(3) Co~ sharing or matching. With

prior a.pproval of the Federal awarding
agency. program income ma.y be used
to meet the cost sharing or matching'
requirement of the Federal award. The
amount of the Federal award remains
the sa.me.

(f) Income after the period of periorm-
cmce. There are no Federal require-
ments governing the disposition of in-
come earned after the end of the period
of performance for the Federa.l award,
unless the Federa.l awarding agency
regulations or the terms and condi-
tions of the Federal award provide otn-

2 CFR Ch. II (1-1-15 Edition)

erwlse. The Federal awarding agency
may negotiate agreements with recipi-
ents regarding appropriate uses of in-
come earned after the period of per-
formance a.s part of the grant closeout
process. See also §200.343Closeout.

(g) Unless the Federal statute, regu-
lations, or terms and oonditions for the
Federal a.ward prov1de otherwiBe, the
non-Federal entity has no obliga.tion to
the FOOera.!awa.rdlng agency with re-
spect to program income ea.rned from
license fees and royalties for copy-
righted ma.terial, patents, patent appli-
cations, tra.demarks, and inventions
ma.de under a Federa.l award to which
3'7CFR part 401,"Rights to Inventions
Ma.de by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awards, Contra.cts and Coopera.-
tive Agreements" is applicable.
[78 FR 786Oll,Dec. 26, 2013, a.s a.mended at 79
FR 75884,Dec. 19,2014]

§200.308 RevisiODof budget and pro-
fl"8JIl plllD8.

(a) The approved budget for the Fed-
era.! award summarizes the financia.l
aspects of the project or program as ap-
proved during the Federal award proc-
eBB.It may include either the Federal
and non-Federa.l share (see §200.43Fed-
eral share) or only the Federa.l share,
depending upon Federal awarding agen-
cy requirements. It must be related to
performance for program evaluation
purposes whenever appropriate.

(b) Recipients a.re required to report
deviations from budget or project scope
or objective, and request prior approv-
als from Federal awarding agencies for
budget and program plan revisions, in
accordance with this section.

(c) For non-conetruction Federal
awa.rds, recipients must request prior
approvals from Federal awarding agen-
cies for one or more of the following
program or budget-related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revieion
requiring prior written approval).

(2) Change in a key person specified
in the application or the Federal
awa.rd.

(3) The disengagement from the
project for more than three months, or
a 25 percent reduction in time devoted
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to the project, by the approved project
director or principal investigator.

(4) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in accord-
ance with Subpart E-Cost Principles
of this part or 45CFR part 75Appendix
IX, "Principles for Determining Costs
Applicable to Research and Develop-
ment under Awards and Contraots with
Hospitals," or 48 CFR part 31, "Con-
tract Cost Principles and Procedures,"
as a.pplicable.

(5)The transfer of funds budgeted for
participant BUpportcosts as defined 1n
1200.75 Participant support oosts to
other categor1es of expense.

(6) Unless described In the applica-
tion and funded In the approved Fed-
eral awards, the subawarding, transfer-
ring or contracting out of any work
under a Federal award, including :fb:ed
amount subawards as described In
§200.332Fixed amount subawards. This
provision does not apply to the aoquisi-
tion of supplies, material, equipment
or general support; servioes.

(7) Changes in the approved cost-
sharing or matching provided by the
non-FederaJ entity. No other prior ap-
proval requirements for specific items
may be imposed unless an exception
has been approved by OMB. See also
§§200.102Exceptions and 200.407Pr10r
written approval (prior approval).

(8) The need arises for additional
Federal funds to complete the project.

(d) Except for requirements listed in
para.graph (c)(I) of this section, the
Federal awarding agency Is authorized,
at its option, to waive prior written ap-
provals required by paragraph (c) this
seotion. Such waivers may Include au-
thorizing recipients to do anyone or
more of the following:

(1) Inour project costs 90 calendar
dayS before the Federal awarding agen-
cy makes the Federal award. Expenses
more than 90 calendar days pre-award
require prior approval of the Federal
awarding agency. All costs incurred be-
fore the Federal awarding agency
makes the Federal award are at the re-
cipient's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive a Federal
award or if the Federal award is less
than anticipated and inadequate to

§200.308

cover such costs). See also §2OO.458Pre-
award costs.

(2) Initiate a one-time extension of
the period of performance by up to 12
months unless one or more of the con-
ditions outUned in para.gra.phs (d)(2)(i)
through (11i)of this section apply. For
one-time extensions, the recipient
must notify the Federal awarding
agenoy In wrIting with the supporting
reasons and revised period of perform-
ance at least 10 calendar days before
the end of the pertod of performance
speoified in the Federal award. This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated balances. ExtenSions re-
quire expllcit prior Federal awarding
agency approval when:

(1) The terms and conditions of the
Federal award prohibit the extension.

(11)The extension requires additional
Federal funds.

(111) The extension involves any
change in the approved objectives or
scope of the project.

(3) CaJTy forward unobligated bal-
ances to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding
agency provides otherwise in the Fed-
eraJ award or in the Federal awarding
agency's regulations, the prIor ap-
proval requirements described in para-
graph (d) are automatically waived
(I.e., reotpiente need not obtain such
prior approvals) unless one of the con-
d1tions included in paragraph (d)(2)ap-
plies.

(e) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for Federal awards in which the Fed-
eral share of the project exceeds the
Slmpl1f1ed Acquisition Threshold and
the cumulative amount of such trans-
fers exceeds or is expected to exceed 10
percent of the total budget as last ap-
proved by the Federal awarding agen-
cy. The Federal awarding agency can-
not permit a transfer that would cause
any Federal appropriatIon to be used
for purposes other than those con-
sistent with the appropriation.

(f) All other changes to non-construc-
tion budgets, except for the changes de-
scribed in paragraph (c) of this section.
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do not require prior approval (see also
1200.407 Prior written approval (prior
approval».

(g) For construction Federal awards.
the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (g)(l), (2), or
(3) of this section applies.
(1) The revision results from cha.nges

in the SCope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(8) A revision is desired which in-
volves speciflc costs for which prior
writtsn approval requirements may be
imposed oonstetent with applicable
OMB cost principles listed in Subpart
E-Cost Principles of this part.

(4) No other prior approval require-
ments for budget revtstons may be im-
posed unless an exception has been ap-
proved by OMB.

(5) When a. Federal awarding agency
makes a Federal award that provides
support for construction and non-con-
struction work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
awarding agency before making any
fund or budget transfers between the
two types of work supported.

(h) When requesting approval for
budget revisions, the recipient must
use the same format for budget infor-
mation that was used in the applica-
tion, unless the Federal awa.rding"agen-
cy indicates a letter of request suffices.

(i) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Federal awarding
agency must review the request and
notify the rectpient whether the budget
revisions have been approved. If the re-
vtsion ill still under consideration a.t
the end of SO calendar days, the Federal
awarding agency must inform the re-
cipient in writing of the date when the
recipient may expect the deciBion.
['18FR 71lOO8,Dec. 26, 2013, as amended at 79
FR 75884.Dec. 19, lKl14J

§200.309 Period of perfor:QUlDce.
A non-Federal entity may charge to

the Federal award only allowable costs
incurred during the period of perform-
ance (except as described in §200.46l
Publication and printing costs) and

2 CFRCh. II (1-1-15 Edition)

any costs incurred before the Federal
awarding agency or pass-through enti-
ty made the Federal award that were
authorized by the Federal awarding
agency or pass-through entity.
['18 FR 78608, Dec. 26, 2013, lUI amended at 78
FR 75884.Dec. 19, lKl14J

PROPERTYSTANDARDS

1200.310 Insurance coverage.
Tbe non-Federal entity must, at a

minimum, provide the equivalent in-
surance coverage for real property and
equipment e.cqu1red or improved with
Federal funds as provided to property
owned by the non-Federal entity. Fed-
erally-owned property need not be in-
sured unless required by the terms and
conditions of the Federal award.

1200.311 Real properly.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired or im-
proved under a Federal award will vest
upon acquisition in the non-Federal en-
tity.

(b) Use. Except as otherwise provided
by Federal statutes or by the Federal
awarding agency, real property will be
used for the originally authorized pur-
pose as long as needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
Its title or other interests.

(c) Disposition. When real property Is
no longer needed for the originally au-
thorized purpose, the non-Federal enti-
ty must obtain disposition tnstructdons
from the Federal awarding agency or
paBs-through entity. The ·instructions
must provide for one of the following
al ternatives:

(1) Retain title after compensating
the Federal awarding agency. The
amount paid to the Federa.l awarding
agenoy will be computed by applying
the Federal awarding agency's percent-
age of participation In the cost of the
original purchase (and costs of any im-
provements) to the fair market value
of the property. However, in those situ-
ations where the non-Federal entity Is
disposing of real property acquired or
improved with a Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the disposition may be
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used as an 01fset to the cost of the re-
placement property.

(2) Sell the property and compensate
the Federal awarding agency. The
amount due to the Federal awarding
agency will be calculated by applying
the Federal awarding agency's peroent-
age of participa.t1on in the cost 01 the
original purchase (and cost of any im-
provements) to the proceeds of the sale
after deduction of any actual and rea-
sonable selting and fixing-up expenses.
If the Federal award has not been
closed out. the net proceeds from sale
ma.y be offset against the original cost
of the property. When the non-Federal
entity is directed to sell property. sales
procedures must be rollowed that pro-
vide for competition to the extent
practicable and result in the highest
possible return.
(8) Transfer title to the Federa.l

awarding agency or to a third party
deeignatedlapproved by the Federal
awarding agency. The non-Federal en-
tity is entitled to be paid an amount
calculated by applying the non-Federal
entity's percentage of participation in
the purchase of the real property (and
cost of any improvements) to the cur-
rent fair market value of the property.
['18FR 78608.Dec. 26. 3)13. as &mended at 79
FR 75884.Dec. 19, 3)14]

§2OO.3U FederaDy-owned and exempt
property.

(a) Title to federally-owned property
remains vested in the Federal Govern-
ment. The non-Federal entity must
submit annually an inventory listing 01
federally-owned property in its custody
to the Federal awarding agency. Upon
completion of the Federal award or
when the property is no longer needed.
the non-Federal entity must report the
property to the Federal awarding agen-
cy for fUrther Federal agency ut111za-
tion.

(b) If the Federal awa.rd1ng agency
has no further need 10r the property. it
must declare the property excess and
report it for disposal to the appropriate
Federal disposal authority. unless the
Federal awarding agency bas statutory
authority to dispose of the property by
alternative methode (e.g., the author-
ity provided by the Federal Technology
Transfer Act (15 U.S.C. 3710 (i» to do-
nate research equipment to edu-

§2OO.313

cational and non-profit organizations
in accordance with Executive Order
12999, "Educational Teohnology: Ensur-
ing Opportunity for All Children in the
Next Century."). The Federal awarding
agency must issue appropriate instruc-
tions to the non-Federal entity.

(c) Exempt federally-owned property
means property acquired under a Fed-
eral award where the Federal awarding
agency has chosen to veet title to the
property to the non-Federal entity
without further obligation to the Fed-
eral Government. based upon the ex-
plicit terms and "conditions of the Fed-
eral award. The Federal awarding agen-
cy may exercise this option when stat-
utory authority exists. Absent statu-
tory authority and specific terms and
conditions of the Federal award, title
to exempt federally-owned property ac-
quired under the Federal award re-
mains with the Federal Government.
[78 FR 78608. Dec. 26, :1013,as amended at 79
FR 75884,Dec. 19, a:ll4]

nOO.SI8 Equipment.
See also §200.439 Equipment and

other capital expenditures.
(a) Title. Subject to the obligations

and conditions set forth in this seotion,
title to equipment acquired under a
Federal award will vest upon acquisi-
tion in the Don-Federal entity. Unless
a statute speoifioally authorizes the
Federal agency to vest title in the non-
Federal entity without further obliga-
tion to the Federal Government, and
the Federal agency elects to do 80, the
title must be a conditional title. Title
must vest in the non-Federal entity
subject to the following conditions:

(1)Use the equipment for the author-
ized purposes of the project during the
period of performance, or until the
property is no longer nseded 10r the
purposes or the projeot.

(2) Not encumber the property with-
out approval of the Federal awarding
agency or pass-through entity.

(3)Use and dispose of the property in
acoordance with paragraphs (b), (c) and
(e) of this section.

(b) A state must use, manage and dis-
pose of equipment acquired under a
Federal award by the state in accord-
ance with state laws and procedures.
Other non-Federal entities must follow
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paragraphs (c) through (e) of this sec-
tion.

(c) Use. (1) Equipment must be used
by the non-Federal entity in the pro-
gram or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity must not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer needed Cor the
original program or project, the equip-
ment may be used in other activities
supported by the Federal awarding
agency, in the following order of pri-
ority:

(i) Activities under a Federal award
from the Federal awarding agency
which fUnded the original program or
project, then

(ii) Activities under Federal awards
from other Federal awarding agencies.
This includes consolidated equipment
Corinformation technology systems.

(2)During the time tha.t equipment is
used on the project or program for
which it was acquired, the non-Federal
entity must also make equipment
available for use on other projects or
programs currently or previously sup-
ported by the Federal Government,
provided that such use will not inter-
fere with the work on the projects or
program for which it was or1g1nally ac-
quired. First preference for other use
must be given to other programs or
projects supported by Federal awarding
agency that flnanced the equipment
and second preference must be given to
programs or projects under Federal
awards from other Federal awarding
agencies. Use for non-federally-funded
programs or projects is also permis-
sible. User fees should be considered if
appropriate.

(3) Notwithstanding the encourage-
ment in §200.307Program income to
earn program income, the non-Federal
entity must not use equipment ac-
quired with the Federal award to pro-
vide services for a fee that is less than
private companies oharge for equiva-
lent services unless spec1fically author-
ized by Federal statute for as long as
the Federal Government retains an in-
terest in the equipment.

(4) When acquiring replacement
equipment, the non-Federal entity may

2 CFRCh. II (1-1-15 Edition)

use the equipment to be replaced as a
trade-in or sell the property and use
the prooeeds to offset the cost or the
replacement property.

(d) Management requirements. Prooe-
dures Cor managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part under a
Federal award, until disposition takes
place will, as a min1mum, meet the fol-
lowing requirements:

(I) Property records must be main-
tained that include a description of the
property, a serial number or other
Identification number, the source of
funding for the property (including the
FAIN), who holds title, tb'e acquisition
date, and cost of the property, percent-
age of Federal participation in the
project costs for the Federal award
under which the property was acquired,
the Iocatdon, use and condition of the
property. and any ultima.te disposition
data including the date of disposal and
sale price of the property.

(2) A phys1cal inventory of the prop-
erty must be taken and the resulta rec-
onciled with the property records at
least once every two yea.re.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
must be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the non-Federal entity is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible retum.

(e) Disposition. When original or re-
placement equipment acquired under a.
Federal a.ward is no longer needed for
the original project or program or for
other activities currently or previously
supported by a Federal awarding ageD-
cy, except as otherwise provided in
Federal statutes, regulations, or Fed-
eral a.wa.rding agency disposition in-
structions, the non-Federal entity
must request disposition instructions
from the Federal awa.rding agency if
requ1red by the terms and condttaons of
the Federal award. Disposition of the
equipment will be made as follows, in
accordance with Federal awarding
agency disposition instructions:
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(1) Items of equipment with a current
per unit fair market value of $5,000or
less may be retained, sold or otherwise
disposed of with no further obligation
to the Federal awarding agency.
(2)Except as provided in §200.312Fed-

erally-owned and exempt property,
pa.ragraph (b), or if the Federal award-
ing agency fa11s to provide requested
disposition instructions \vithln 120
days, items of equipment with a cur-
rent per-unit fa.1r-market value in ex-
cess or $5,000may be retained by the
non-Federal entity or sold. The Federal
awarding agency is entitled to an
amount caJ.culated by multiplying the
current market value or proceeds from
sale by the Federa.l awarding agency's
peroentage of participation in the cost
of the original purchase. If the equip-
ment is BOld, the Federal awarding
agency may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share $500or ten percent of the
proceeds, whichever is less, ror its sell-
ing and handling expenses.
(3) The non-Federal entity may

tranBfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the Don-Federal entity must be
entitled to compensation for ita attrib-
utable percentage of the current fair
market value of the property.
(4) In oases where a non-Federal enti-

ty faUs to take appropriate disposition
scnone, the Federal awarding agency
may direct the non-Federal enti ty to
take disposttdon actions.
[78 FR 711608,Dec. 26, 2018, as amended at 79
FR 75884,Dec. 19. 2014]

1200.814 Supplies.
See also §200.453Materials and. sup-

plies costs, including costs of com-
puting devices.
(a) Title to supplies will vest in the

non-Federal entity upon acquisition. If
there is a residual inventory of unused
supplies exceeding $5,000in total aggre-
gate value upon termination or com-
pletion of the project or program and
the supplies are not needed for any
other Federa.l award, the non-Federal
entity must retain the supplles for use
on other activities or sell them, but
must, in either case, compensate the
Federal Government for its share. The
amount of compensation must be com-

§200.315

puted in the same manner as for equip-
ment. See §200.313Equipment, para-
graph (e)(2) for the calculation method-
ology.
(b) As long as the Federal Govern-

ment retains an interest in the sup-
plies, the non-Federal entity must not
use supplies acquired under a Federal
award to provide servioes to other or-
ganizations for a ree that 1s less than
private companies charge for equiva-
lent services, unless specitl.caIly au-
thorized by Federal statute.

1200.3115Intangible property.
(a) Title to intangible property (see

§200.59 Intangible property) acquired
under a Federal award vests upon ac-
quisition in the non-Federal entity.
The non-Federal entity must use that
property for the origina.lly-authorized
purpose, and must not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the Originally authorized
purpose, disposition of the intangible
property must occur in accordance
with the provisions in 1200.318EQ.uip-
ment paragraph (e).
(b) The non-Federal entity may copy-

right any work that ia subject to copy-
right and was developed, or for which
ownership was acquired, under a Fed-
eral award. The Federal awarding agen-
cy reserves a royalty-free, nonexclu-
sive and irrevocable right to reproduce,
pub11sh,or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.
(c) The non-Federal entity is subject

to applicable regulations governing
patents and 1nventions, including gov-
ernmentwide regulations issued by the
Department of Commerce at 37 CFR
Part 401, "Rights to Inventions Made
by Nonprofit Organizations and Small
Business Firms Under Government
Awards, Contracts and Cooperative
Agreements. "
(d) The Federal Government has the

right to:
(1) Obtain, reproduce, publish. or oth-

erwise use tbe data produced under a
Federal award; and
(2) Autborize others to receive, repro-

duce, publish, or otherwise use such
data for Federal purposes.
(e) Freedom of Information Act

(FOIA).
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(1) In response to a Freedom of Infor-
ma.tion Act (FOlA) request for research
data. relating to published research
findings produced under a Federal
award tha.t were used by the Federa.l
Government in developing' an agency
action that has the force and effect of
law, the Federal a.warding agency must
request, and the non-Federal entity
must provide, within a reasonable
time, the research data. so that they
can be made available to the public
through the procedures established
under the !<'OlA.If the Federal award-
ing agency obtains the research da.ta.
solely in response to a FOlA request,
the Federal awarding agency ma.y
charge the requester a reasonable fee
equaling the full incremental cost of
obtaining the research data. This fee
should reDect coste incurred by the
Federal agency and the non-Federal en-
tity. This fee is in addition to any fees
the Federal awarding agency may aB-
sess under the FOlA (5 U.S.C.
552(80)( 4)(A».
(2) Published research findings means

when:
(i) Research findings are published in

a peer-reviewed SCientific or technical
journal; or
(11)A Federal agency publicly and of-

ficially cites the research findings in
support of an agency action that has
the force and effect of law, "Used by
the Federal Government in developing
a.n agency action that has the force a.nd
effect of law" is defined as when an
agency publicly and omcially cites the
research findings in support of an a.gen-
cy action tha.t has the force a.nd effect
of law.
(8) Research data means the recorded

fa.ctual material commonly accepted in
the scientific community as necessary
to validate research f1Ddings, but not
any of the following: preliminary anal-
yses, drafts of scientific papers, plans
for future research, peer reviews, or
communications with collea.gues. This
"recorded" materia.! excludes physical
objects (e.g., laboratory samples). Re-
search data also do not include:
(i) Trade secrets, commercial Infor-

mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

2 CFR Ch. II (1-1-15 EdItIon)

(11)Personnel and medical informa-
tion and s1mUar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.
[78 FR 78608, Dec. 26, 2013, B.8 amended at 79
FR '15884, Dec.19, 2014]

§200.316 Property trust re1atioDBhip,
Real property, equipment, and intan-

gible property, that are acquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
The Federal awarding agency may re-
quire the non-Federal entity to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or Improved
with a Federal award and that use and
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

§200.817 Procurementll by &tate•.
When procuring property and serv-

ices under a Federal award, a state
must follow the same policies and pro-
cedures it uses for procurements from
its non-Federal funds. The state will
comply with §2OO.822 Procurement of
recovered materials and ensure that
every purchase order or other contract
includes any clauses required by sec-
tion §200.326Contract provisions. All
other non-Federal entities, including
subrecipients of a state, will follow
§1200.318General proourement stand-
ards through 200.326 Contract provi-
sions.

§200.318 General procurement stand·
ards.

(a) The non-Federal entity must use
its own documented procurement pro-
cedures which reflect applicable State.
local, and triba.l laws and regulations,
provided that the procurements con-
form to applicable Federal law and the
standa.rds identified in this part.
(b) Non-Federal entitles must main-

tain oversight to ensure that contrac-
tors perform in accordance with the
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terms, conditions, and specifications of
their contracts or purchase orders.
(C)(l) The non-Federal entity must

maintain written standArds of conduct
covering conflicts of interest and gov-
erning the actions of its employees en-
gaged in the selection, award and ad-
min1stration of contracts. No em-
ployee, officer, or agent may partici-
pate in the selection, award, or admin-
istration of a contract supported by a
Federal award if be or she ha.s a real or
apparent conflict of interest. Such a
conflict of interest would arise when
the employee, orncer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza.-
tion which employs or is about to em-
ploy any of the partIes 1:ndicated here-
in, has a financial or other interest in
or a tangible personal benefit from a
firm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity may neIther solicit
nor accept gratuities, favors, or any-
thing of monetary value from contrao-
tors or parties to subcontracts. How-
ever, non-Federal ent1ties may set
standards for sltuations in which the
flnancial 1nterest is not aubstantfal or
the gift 1s an unsolicited item of nomi-
nal value. The standards of conduct
must provide for disciplinary actions
to be applied for v1olations of such
standards by omcers, employees, or
&.gentsof the non-Federal entity.
(2) If the non-Federal entity ha.s a

parent, affiliate, or subsidiary Organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must &180 mainta1n written
standards of oonduct covering organi-
zational conflicts of interest. Organiza-
tional conflicts of interest means that
because of relationships with a parent
company, affili&.te,or subsidiary org&.-
mation, the non-Federal entIty is un-
able or appears to be unable to be im-
partial in conducting a procurement
action involving a related organiza-
tion.
(d) The non-Federal entity's proce-

dures must avoid acquisition of unnec-
essary or duplicatIve items. Consider-
ation should be given to consolidating
or breaking out procurements to ob-
tain a more economical purchase.
Where appropriate. an analysis will be
made of lease versus purchase alter-

§200.318

natives, and any other appropriate
analysiS to determine the most eco-
nomical approach.
(e) To foster greater eoonomy and ef-

ficiency, and in accordance wIth efforts
to promote cost-effective use of shared
services acr08B the Federal Govern-
ment, the non-Federal entity is encour-
aged to enter into state and local inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.
(f) The non-Federal entity is encour-

aged to use Federal excess and surplus
property in lieu of purchasing new
equipment. and property whenever such
use is feasible and reduces project
costs.
(g) The non-Federal entity 18encour-

aged to use value englneering clauses
in contraots for construction profects
of sufficient size to offer reasonable op-
portun1ties for cost reductions. Value
engineer1ng is a systematic and cre-
ative analysis of each contract item or
task to ensure that Its essential fUnc-
tton is prov1ded at the overall lower
cost.
(h) The non-Federal entity must

award contracts only to responsible
contractors possessing the ab111ty to
perform successfully under the terms
and conditions of a proposed procure-
ment. Consideration will be given to
such mattem as oontractor integrity,
compliance with publtc policy. record
of past performance. and financial and
technical resources. Bee also §200.212
Suspension and debarment.
(i) The non-Federal entity must

maintain records sufficient to detaH
the history of procurement. These
records will include, but are not nec-
essarily limited to the following: ra-
tionale for the method of procurement,
selectIon of contract type, oontractor
selection or rejeotion, and the basis for
the contract price.
(j)(l) The non-Federal entity may use

a time and materials type contract
only after a determination that no
other contract is suitable and if the
contract includes a ce11ingprice that
the contractor exceeds at its own risk.
Time and materials type contract
means a contract whose cost to a non-
Federal entity is the Bumof:
(1)The actual cost of materials; and
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(ii) Direct labor hours charged at
rued hourly rates tha.t reflect wages,
general and administrative expenses.
and profit.

(2) Since this fonnula generates an
open-ended contract price, a time-and-
materials contract provides no positive
profit incentive to the contractor for
cost control or labor efficiency. There-
fore, each contract must set a ceiling
price that the contractor exceeds at its
own risk. Further, the non-Federal en-
tity awarding such a contract must as-
sert a high degree of oversight in order
to obtain reasonable a.ssuranoe tha.t
the contractor is using efficient meth-
ods and effective cost controls.

(k) The non-Federal entity alone
must be responsible, in accordance
with good administrative praotice and
sound business judgment, for the set-
tlement of all contractual and adminis-
trative issues arising out of procure-
ments. These iBSues include, but are
not limited to, source evaluatton, pro-
tests, disputes, and claims. These
standards do not relieve the non-Fed-
eral entity of any contractual respon-
sibilities under its contracts. The Fed-
eral awa.rding agency will not sub-
stitute its judgment for that of the
non-Federal entity unless the matter is
primarily a. Pederal concern. Viola-
tions of law will be referred to the
local, sta.te, or Federal authority hav-
ing proper jurisdiotion.
[78 FR 786Oll, Dec.26, 2013, &8 amendeda.t 79
FR 76884, Dec. 19, 2014]

§ 200.818 Competition.

(a) All proourement transactaons
must be conduoted in a ma.nner pro-
viding full and open competition con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
tractor performanoe and eliminate un-
fair competitive a.dvanta.ge, contrac-
tors that develop or draft specInca-
taons, requirements, sta.tements of
work, or invita.tions for bids or re-
quests for proposals must be excluded
from competing for suoh proourements.
Some of the situations oonsidered to be
restrictive of competition include but
are not l1mlted to:

(1) Placing unreasonable require-
ments on firms in order for them to
qualify to do business;

2 CFRCh. II (1-1-16 EcIitIon)

(2)Requiring unneoessary exper1ence
and exceBS1vebonding;

(3) Noncompetitive pricing praotices
between firms or between affiliated
companies;

(4) Noncompetitive contracts to con-
sultante that are on reta.iDer oontracts;
(5) Organizational confliots of inter-

est;
(6) Specifying only a "brand name"

product instead or allowing "an equal"
produot to be offered and describing
the performance or other relevant re-
quirements of the procurement; and

(7) Any a.rbitrary actdon in the pro-
ourement process.

(b) The non-Federal entity must oon-
duct procurements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state, local, or
tribal geographical preferences in the
evaluation of bids or proposals. except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographio preference. Nothing in
this seotion preempts state licensing
laws. When oontracting for a.roh1tec-
tural and engineering (AlE) services,
geographIc location may be a selection
oriterion provided its application
leaves an a.ppropriate number of quali-
fied firms, given the nature and size of
the project, to compete for the con-
tract.

(0) The non-Federal entity must have
written procedures for procurement
transactions. These procedures must
ensure that all solioitations:

(1) Inoorporate a clea.r and accurate
desoription of the teohnical require-
ments for the material, product. or
service to be procured. Suoh desorip-
tion must not, 1n competitive prooure-
ments, contain features which unduly
restrict competition. The desoription
may include a. sta.tement of the quali-
ta.tive nature of the material. product
or service to be procured and, when
necessary, must set forth those min-
imum essential characteristios and
standa.rd8 to which it must conform if
it is to satisfy its intended use. De-
ta.1ledproduct speCifications should be
avoided if at 8011 possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
teohnical requirements, a "brand name
or equivalent" desoription may be used
as a means to deflne the performance
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or other salient requirements of pro-
curement. The specific features of the
named bra.nd which must be met by of-
fers must be clearly stated; and
(2) Identify all requirements which

the oiIerors must fulfill and all other
factors to be used in evaluating bids or
proposals.
(d) The non-Federal entity must en-

sure that a.ll prequalifled lists of per-
SOllS, firms, or prodllCts whioh are used
in acquiring goods and services a.re cur-
rent and include enough qua.l1fied
sources to ensure maximum open and
free competition. Also, the non-Federal
entity must not preclude potentla.l bid-
ders from qualifYing during the solici-
tation period.
['18FR 78608, Dec. 26, 2013, as amended at 7S
FR 76885,Dec. 19, 2014]

§200.820 Methods of procurement to
. be fonowed.
The non-Federal entity must use one

of the follOwing methods of procure-
ment.
(a) Procurement by micro-purchases.

Procurement by micro-purcha.se is the
acquisition of euppliee or eervices, the
aggregate dollar amount of which does
not exceed the micro-purohase threeh-
old (1200.67 Micro-purchase). To the ex-
tent practicable, the non-Federal enti-
ty must dietribute mtcro-purchaees eq-
uitably among qua.lified suppliers.
Micro-purchases may be awarded with-
out soliciting competitive quota.tions 1f
the non-Federal entity considers the
price to be rea.sonable.
(b) Procurement by small purchase

procedures. Small purchase procedures
are those rela.tively simple and infor-
mal procurement methods for securing
services, suppffes, or other property
that do not cost more than the Sim-
plified AcquiSition Threshold. If small
purcba.se procedures a.re used, price or
rate quotations must be obtained from
an adequate number of qua.lified
souroes.
(c) Procurement by sealed bids (for-

mal advertising). Bids are publicly so-
licited and a firm fixed price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
fonning with all the material terms
and conditions of the invitation for
bids, 15 the lowest in price. The sea.led
bid method Is the preferred method for

§2oo,320

procuring construction, if the condi-
tions in pa.ra.graph (c)(I) of this section
apply,
(1) In order for sealed bidding to be

fea.sible, the following conditione
should be present:
(i) A complete, adequate, and real-

istic specification or purchase descrip-
tion is available;
(it) Two or more responsible bidders

are willing and able to compete effec-
tively for the busineas; and
(iii) The procurement lends itself to a

firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the ba.sis of price.
(2) If sealed bids are used, the fol-

lowing requirements apply:
(1) Bids must be solicited from an

adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids, for state, local, and tribal
governments, the invitation for bids
must be publically advertised;
(ii) The invitation for bids, which

will include any speciflcatlons and per-
tinent attachments, must define the
Items or services in order for the bidder
to properly respond;
(i11)All bids will be opened at the

time and place prescribed in the invita-
tion for bids, and for local and tribal
governments, the bids must be opened
publicly;
(iv) A firm flxed price oontract award

w1ll be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and llfe cycle oosts must
be considered In determining which bId
is lowest. Payment discounts will only
be used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and
(v) AIly or all bids may be rejected if

there is a sound documented reason.
(d) Procurement by competitive pro-

posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
offer, and either a fixed price or cost-
reimbursement type contract Is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:
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(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be considered to the
ma.x1mumextent practical;
(2) Proposals must be solicited from

an adequate number of qualified
sources;
(8)The non-Federal entity must have

a written method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting recipients;
(4) Contracts must be awarded to the

responsible firm whose proposal is
most advantageous to the program,
with price and other factors consid-
ered; and
(5) The non-Federal entity may use

competitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (AlE) profes-
sional services whereby competitors'
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of AlE professional services. It
cannot be used to purchase other types
of services though AlE firms are a po-
tential source to perform the proposed
effort.
(e) [Reserved]
(f) Procurement by noncompetitive

proposals. Procurement by non-
competitive proposals is procurement
through solicitation of a proposal from
only one source and may be used only
when one or more of the following otr-
cumstancee apply:
(1) The item is available only from a

single souroe;
(2)The public exigency or emergency

for the requirement will not permit a
delay resulting from competitive solic-
itation;
(8) The Federal awarding agency or

pass-through entity expressly author-
izes noncompetitive proposals in re-
sponse to a. written request from the
non-Federal entity; or
(4) After solicitation of a number of

sources, competition is determined in-
adequate.
[78 FR 78608,Dec. 26, 2013. a.s amended at 79
FR 75885,Dec. 19,2014]

2 CFR Ch. II (1-1-15 EcllHon)

f 200.321 CoDtrac:tiDg with UDall and
minority buBineues, women'. buIIi·
Deal enterpriBeS, aDd labor l8urplus
area firDuI.

(a) The non-Federal entity must take
all necessary affirmative stepe to as-
sure that minority businesses, women's
business enterprises, and labor surplus
area firms are used when possibie.
(b) Affirmative Btepsmust include:
(1) Placing qualified small and mi-

nority businesses and women's business
enterprises on sollc1tation lists;
(2)Msnring that small and minority

businesses, and women's business en-
terprfses are solicited whenever they
are potential souroes;
(8)Dividing total requirements, when

economically feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women's busi-
ness enterprises;
(4) Establishing delivery schedules,

where the requirement permits, which
encourage participation by small and
minority businesses, and women's busi-
ness enterprises;
(5) Using the services and assistance,

as appropriate, of such organizatiOns as
the Small Business Administration and
the Minority Business Development
Agency of the Dep&rtment of Com-
merce; and
(6)Requiring the prime contractor, if

subcontracts are to be let, to take the
lLffinnlLtivesteps listed in paragraphs
(1) through (5) of this section.

§200.822 Procurement of recovered
materi •••.

A non-Federal entity that is a state
agency or agency of a political subdivi-
sion of a state and its contractors must
comply with section 6002of the SoUd
Waste Disposal Act, as amended by the
Resource Conservation and ReCOVery
Act. The requirements of Section 6002
include procuring only items des-
ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
CFR part 247 that contain the highest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satisfactory level of competition,
where the purchase price of the item
exoeeds S10,OOO or the value of the
Quantity acquired during the preceding
fiscal year exceeded $10,000; procuring
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solid waste management services in a
manner that maximizes energy and re-
source recovery: and establishing an af-
firmative procurement program for
procurement of recovered materials
Identif1ed In the EPA guidelines.
['78 FR 78608. Dec. 26. 2013. 1108lUlleDded at 79
FR 76885, Dec. 19, llOlf]

§200.323 Contract cost and price.
(a) The non-Federal entity must per-

form a cost or price analysis in connec-
tion with every procurement action in
excess of the Simpl1f1ed Acquisition
Threshold including contract modifica-
tions. The method and degree of anal-
ysis is dependent on the fa.cts sur-
rounding the particular procurement
situation. but as a starting point. the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.
(b) The non-Federal entity must ne-

gotiate pront as a separate element of
the price for each contract in which
there is no prioe competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor's investment,
the amount of subcontracting, the
quality of its record of past perform-
ance, and industry profit rates In the
surrounding geographical area for
simllar work.
(c) Costs or prices based on estimated

costs for contracts under the Federal
award are allowable only to the extent
that costs incurred or cost estimates
included in negotiated prices would be
allowable for the non-Federal entity
under SubPlLl't E-Cost Principles of
this part. The non-Federal entity may
reference its own cost principles that
comply with the Federal cost prin-
ciples.
(d) The cost plus a percentage of cost

and percentage of construction cost
methods of contra.cting must not be
used.

§200.324 Federal BW~ agency or
pas.·through entity reVIew.

(a) The non-Federal entity must
make ava1lable. upon request of the
Federal awarding agency or pass-
through entity, technical specif1ca-

§200.324

tions on proposed procurements where
the Federal awarding agency or pass-
through entity believes such review is
needed to ensure that the Item or serv-
Ice specified is the one being proposed
for acquisition. This review generally
will take place prior to the time the
specification is incorporated into a so-
licitation document. However. if the
non-Federal entity desires to have the
review aocomplished a.rter a soliCita.-
tion has been developed. the Federal
awarding agency or pass-through enti-
ty may still review the specifications,
with such review usually limited to the
technical aspects of the proposed pur-
chase.
(b) The non-Federal entity must

make ava1lable upon request, for the
Federal awarding agency or pass-
through entity pre-procurement re-
view. procurement documents, such as
requests for proposals or invitations
for bids. or independent cost estimates,
when:
(1) The non-Federal entity's procure-

ment procedures or operation fails to
comply with the procurement stand-
ards in this part:
(2) The procurement is expected to

exceed the Slmplif1ed Acquisition
Thre8hold and is to be awarded without
competition or only one bid or offer is
received in response to a soltottatton:
(3) The procurement, whioh is ex-

pected to exoeed the 8impl1f1edAcqui-
sition Threshold. speoifies a "brand
name" product;
(4) The proposed contract is more

than the 8implif1ed Acqutsttton
Threshold and is to be awarded to
other than the apparent low bidder
under a sealed bid procurement: or
(5) A proposed contract modification

changes the scope of a contra.ct or in-
creases the contract amount by more
than the Simplified Acquisition
Threshold.
(c) The non-Federal entity is exempt

from the pre-procurement review in
PILl'agraph(b) of this section if the Fed-
eral awarding agency or pass-through
entity determines that its procurement
systems comply with the standards of
this part.
(1) The non-Federal entity may re-

quest that its procurement system be
reviewed by the Federal awarding
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agency or paBB-throughentity to deter-
mine whether its system meets these
standards in order for its system to be
certified. Generally, these reviews
must occur where there is continuous
high-dollar funding, and third party
contracts are awarded on a regular
basis;

(2) The non-Federal entity may self-
certify its procurement system. Such
seli-certification must not limit the
Federal awarding agency's right to sur-
vey the system. Under a self-certifi-
cation procedure, the Federal awarding
age!lcy m!!.yrely on written assurancee
from the non-Federal entity that it is
complying with these standards. The
non-Federal entity must cite specifiC
policies, procedures, regulations, or
standards as being in compliance with
these requirements and have its system
available for review. .

§200.825 Bonding requirements.
For construction or facility improve-

ment contracts or subcontracts exceed-
ing the Simplified Acquisition Thresh-
old, the Federal awarding agency or
pass-through entity may a.ccept the
bonding policy and requirements of the
non-Federal entity provided that the
Federal award1ng agency or paBS-
through entity has made a determina-
tion that the Federa.l interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements must be as follows:

(a) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The "bid guarantee" must con-
sist of a firm commitment such as a
bid bond. certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder will.
upon acceptance of the bid, execute
such contractual documents as may be
required within the time specified.

(b) A performance bond on the part of
the contractor for 100 percent of the
contract price. A "performance bond"
is one executed in connection with a
contra.ct to secure fulfillment of all the
contractor's obligations under such
contract.

(c) A pa.yment bond on the part of the
contra.ctor for 100 percent of the con-
tract price. A "payment bond" is one
executed in connection with a contract
to assure pa.yment as required by law

2 CFRCh. n (1-1-15 EdHlon)

of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the contract.

§200.326 Coutract proviDoDII.
The non-Federal entity's contracts

must contain the appUcable provisions
described in Appendix U to Part 200-
Contract ProviBions for non-Federal
Entity Contracts Under Federal
Awards.

Pli:RFORMANCE AND FINANCIAL
MONITORINGAND REPORTING

t 2OO-U7 Financial reportiDg.
Unleee otherwise approved by OMB,

the Federal awarding agency may so-
licit only the standard, OMB-approved
governmentw1de data elements for col-
lection of financial information (at
time of publication the FederaJ Finan-
cial Report or such future collections
as may be approved by OMBand listed
ODthe OMB Web site). This informa-
tion must be collected with the fre-
quency required by tbe terms and con-
ditions of the Federal award, but no
less frequently than annually nor more
frequently than quarterly except in un-
usual circumstances, for example
where more frequent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
cantly affect program outcomes, and
preferably in coordination with per-
formance reporting.

200.328 MoDiiorin, and reporting pro-
gram performance.

(a) MonItoring by the non-FeaeTal enti-
ty. The non-Federa.l entity is respon-
sible for overaight of the operations of
the Federal award Bupported activities.
The non-Federal entity must monitor
its activities under Federal a.wards to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectatiODS are being achieved. Moni-
toring by the non-Federal entity must
cover each program, function or a.ctiv-
ity_ See also §200.331 Requirements for
pass-through entities.

(b) Non-construction performance re-
ports. The FederaJ° awarding agency
must UBestandard. OMB-approveddata
elements for collection of performance
information (including performance
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progress reports, Research Perform-
ance Progress Report, or such future
collections as may be approved by OMB
and listed on the OMB Website).

(1) The non-Federal entity must sub-
mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements In program out-
comes and productiv1ty. Intervals must
be no less frequent than annually nor
more frequent than quarterly except in
unusual circumstaJ1ces, for example
where more frequent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
ca.ntly affect program outcomes. An-
nual reports must be due 90 calendar
days after the reporting period; quar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federal
awarding agenoy or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performance
report w11l be due 90 calendar days
after the period of performance end
date. If a justified request is submitted
by a non-Federal entity, the Federal
agency may extend the due date ror
any performance report.

(2) The non-Federal entity must sub-
mit performance reports using OMB-
approved governmentwide standard in-
formation oollections when prOviding
performance information. As appro-
priate in accordance with above men-
tioned information collections, these
reports will contain, for each Federal
award, brief information on the fol-
lowing unless other collections are ap-
proved by OMB:

(1) A comparison of aotual accom-
plishments to the objectives of the
Federal award established for the pe-
riod. Where the accomplishments of
the Federal award can be quantified, a
computation of the cost (for example,
related to units of accomplishment)
may be required if that information
will be useful. Where performance
trend data and analysis would be in-
formative to the Federal awarding
agency program, the Federal awarding
agency should include this as a per-
formance reporting requirement.

(ii) The reasons why established
goals were not met, if appropriate.

§200.329

(i11)Additional pertinent Information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(c) Construction performance reports.
For the most part, onstte technical in-
spections and certtned percentage of
completion data are relied on heavily
by Federa.l awarding agencies and pase-
through entities to monitor progress
under Federal awards and subawards
for construction. The Federal awarding
agency may require additional per-
formance reports only when considered
necessary.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates that have sig-
nificant impact upon the supported ac-
tivity. In such cases, the non-Federal
entity must inform the Federal a.ward-
ing agency or pass-through entity as
soon as the following types of condi-
tions become known:

(1) Problems, dela.ys, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
Federal a.ward.This disclosure must in-
clude a.statement of the action taken,
or contemplated, and any assistance
needed to resolve the situation.

(2) Favorable developments which en-
a.blemeeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more or different
beneficia.l results than originally
planned.

(e) The Federal awarding a.gencymay
make site visits as warranted by pro-
gram needs.

(f) The Federal awarding agency may
waive any performance report required
by this part if not needed.

§ 200.329 Reporting on real property.
The Federal awarding agency or pass-

through entity must require a non-Fed-
eral entity to submit reports at least
annually on the status of raal property
in which the Federal Government re-
tains an interest, unless the Federal in-
terest in the real property extends 15
yaars or longer. In those instances
where the Federal interest attached is
for a period of 15 years or more, the
Federal awarding a.gency or pass-
through entity, at its option, ma.y re-
quire the non-Federal entity to report
at various multi-year frequencies (e.g.;
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every two years or every three years.
not to exceed a nve-vear reporting pe-
riod; or a Federal awarding agency or
pass-through entity may require an-
nual reporting for the Drst three years
of a Federal award and thereafter re-
quire reporting every five years).

SUllRECIPIENT MONlTORING AND
MANAGlWENT

§JOO.330Subreclpient and contraetor
determinations.

The non-Federal entity may concur-
rently receive Federal awards as a re-
cipient. a subrecipient, and a con-
tractor, depending on the substance of
its agreements with Federal awarding
agencies and pass-through entities.
Therefore, a pass-through entity must
make caee-by-case determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
funds in the role of a subrecipient or a
contractor. The Federal awa.rd1ng
agency may supply and require recipi-
ents to comply with additional guid-
ance to support these determinations
provided such guidance does not con-
flict with this section.
(a) Subrecipjents. A suba.ward is for

the purpose of oa.rry1ngout a portion of
a Federal award and creates a Federal
assistance relationship with the sub-
recipient. See §200.92 Subaward. Char-
acteristics which support the classi-
fication of the non-Federal entity as a
subreclp1ent include when the non-Fed-
eral entity:
(1) Determines who Is eligible to re-

ceive what Federal assistance;
(2) Has Its performanoe measured in

relation to whether objectives of a Fed-
eral program were met;
(3) Has responsib1l1ty for pro-

grammatic decision ma.k1ng;
(4)Is responsible for adherence to ap-

plicable Federal program requirements
specified in the Federal award; and
(5)In accordance with its agreement,

uses the Federal. funds to carry out a
program for a public purpose speoified
in authorizing statute, as opposed to
providing goods or services for the ben-
efit of the pass-through entity.
(b) Contractors. A contract is for the

purpose of obtaining goods and services
for the non-Federal entity's own use

2 CFRCh. II (1-1-15 Edlnon)

and creates a procurement relatiOnship
with the contractor. See 1200.22 Con-
tract. Characteristics indicative of a
procurement relationship between the
non-Federal entity and a contractor
are when the non-Federal entity re-
ceiving the Federal funds:
(1) Provides the goods and servioes

within normal business operations;
(2) Provides similar goods or services

to many different purcba.sers;
(3) Normally operates in a competi-

tive environment;
(4) Provides goods or services that

are ancill2.ry to the operation of the
Federal program; and
(5) Is not subject to compliance re-

quirements of the Federal program as a
result of the agreement, though s1milar
requirements may apply for other rea-
sons.

(c) Use of ;u.dgment in making deter-
mination. In determining whether an
agreement between a pass-through en-
tity and another non-Federal entity
casta the latter as a 8ubrecipient or a
contractor, the substance of the rela-
tionship is more important than the
form of the agreement. All of the char-
acteristics listed above may not be
present in all cases, and the paee-
through entity must use judgment in
classifying each agreement as a
subaward Dra procurement contract.

1200.331 Requiremenh for p88f1.
iIuoagb entities.

All palls-through entities must:
(a) Ensure that every subaward Is

clearly identified to the subrecipient as
a suba.ward and includes the following
information at the time of the
subaward and if any of these data ele-
menta change, include the changes in
subsequent suba.ward modification.
When some of this information is not
ava.1la.ble, the pa.ss-through entity
must provide the best information
ava1lable to describe the Federal award
and subaward. Required information
includes:
(1)Federal Award Identification.
(i) Subrecipient name (which must

match the name associated with its
unique entity identifier);
(11) Subreciplsnt's unique entity

identifier;
(iii) Federal Award Identification

Number (FAIN);
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(iv) Federal .Award Da.te (see §200.89
Federa.l award date);
(v) Subaward Period of Performance

Start and End Date;
(vi) Amount of Federa.l Funds Obli-

gated by thie action;
(v11)Total Amount of Federal Funds

Obligated to the subreoipient;
(v11i)Total Amount of the Federal

Award;
Ox) Federal award project descrip-

tion, as required to be responsive to
the Federal Funding Accountab1l1ty
and TranBpa.rencyAct (FFATA);
(x) Name of Federal awarding agency,

pass-through entity, and contact infor-
mation for awa.rding offlcial,
(xi) CFDA Number and Name; the

pass-through entity must identify the
dollar amount made available under
each Federal award and the CFDA
number at time of dIsbursement;
(xii) IdentIfication of whether the

award is R&D;and
(xUi) Indirect cost rate for the Fed-

eral award (including if the de minimis
rate is charged per §200.414 Indirect
(F&A)costs).
(2) All requirements imposed by the

pass-through entity on the sub-
recipient so that the Federal award is
used in accordance with Federal stat-
utes, regulatiOns and the terms and
conditions of the Federal award.
(3)Any additional requirements that

the pass-throngh entity imposes on the
subrecipient in order for the pass-
through entity to meet its own respon-
sibility to the Federal awarding agency
including identification of any required
flnancial and performance reports;
(4) An approved federally recognized

indirect cost rate negotiated between
the subrecipient and the Federal Gov-
ernment or, if no such rate exists, ei-
ther a rate negotiated between the
pass-through entity and the sub-
rec1pient (in complianoe with this
part), or a de minimis indirect cost
rate as defined in §200.414 Indirect
(F&A) costs, paragraph (f) of this part.
(5) A requirement that the sub-

recipient permit the pass-through enti-
ty and auditors to have access to the
subrecipient's records and financial
statements as necessary for the pass-
through entity to meet the require-
ments of this part; and

§200.331

(6) Appropriate terms and conditions
concerning cloeeout of the Bubaward.
(b) Eva.luate each subrecipIent's risk

of noncompliance with Federal stat-
utes, regulations, and the terms and
conditions of the subaward for purposes
of determining the appropriate sub-
recipient monitoring described in para-
graphs (d) and (e) of this seotion, which
may include consideratIon of suoh fac-
tors as:
(1) The subrecipient's prior experi-

ence with the same or similar sub-
awards;
(2) The results of prevtous audits In-

cluding whether or not the sub-
recipient receives a Single Audit in ac-
cordance with Subpart F-Audlt Re-
quirements of this part, and the extent
to which the same or similar subaward
has been audited as a major program;
(3) Whether the subrecipient has new

personnel or new or substantially
changed systems; and
(4) The extent and results of Federal

awarding agency monitoring (e.g., if
the subreclpient also receives Federal
awards d1rectly from a Federal award-
ing agency).
(c) Consider imposing specific

subaward conditione upon a BUb-
recipient if appropriate as described in
§200.207 Spec111cconditione.
(d) Monitor the activities of the Bub-

recipIent as neoessary to ensure that
the Bubaward is used for authoriud
purposes, in compliance with Federal
statutes, regulations, and the terms
and conditions of the subaward; and
that subaward performance goals are
achieved. Pass-through entity moni-
toring of the eubrectjnent must in-
clude:
(1) Reviewing fmancfal and perform-

ance reporte required by the pass-
through entity.
(2) Following-up and ensuring that

the subreciplent takes timely and ap-
propriate action on all denciencles per-
taining to the Federal award provided
to the subrecipientfrom the pass-
through entity detected through au-
dits, on-site reviews, and other means.
(3) Issu1ng a management dec1s1onfer

audit findings pertain1ng to the Fed-
eral award provided to the Bubreoipient
from the J)8.SS-throllghentity 8.Il re-
quired by §200.621 Management deci-
ston.
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(e) Depending upon the pa.tls-through
entity's assessment of risk posed by
the subrecipient (as described in para-
graph (b) of this section), the following
monitoring tools m&.ybe useful for the
pass-through entity to ensure proper
ll.Ccountab1l1ty and compl1a.nce with
program requirements and achfeve-
ment of performance goals:
(1) Providing subrecipients with

training and technical assistance on
program-related matters; and
(2) Performing on-site reviews of the

subreciplent's program operations;
(3) Arranging for agreed-upon-proce-

dures engagements as described in
§200.425Audit services.

(f) Verify that every eubrecipient is
audited as required by Subpart F-
Audit Requirements of this part when
it is expected that the subreoipient'e
Federal &.wardsexpended during the re-
spective flscal year equaled or exceeded
the threshold set forth in 1200.501Audit
requirements.
(g) Consider whether the results of

the subreotpient's audits, on-site re-
views, or other monitoring indicate
conditions that necessitate adjust-
ments to the pass-through entity's own
records.
(h) Consider t&.king enforcement ac-

tion against noncompliant subrecipi-
ents as described in 1200.338Remedies
for noncompliance of this part and in
program regulations.
[78 FR 78608.Dec. 26, 3018, lUl amended at 79
FR 75885,Dec. 19, 2OH]

§200.332 Fixed amount 8UbaWardB.
With prior written approval from the

Federal awarding agency, a pass.
through entity may provide subawards
based on fiJr:edamounts up to the Sim·
pUfied Acquisition Threshold, provided
that the subawards meet the requtrs-
ments for fixed amount awards in
§200.2OlUse of grant agreements (in-
cluding fixed amount awards), coopera-
tive agreements. and contracts.

RECORD RETENTION AND ACCESS

§2OO.33SRetention reqWreDUlntll for
records.

Financial records, supporting docu-
ments, statistical records, and all
other non-Federal entity records pertt-
nent to a Federal award must be reo

2 CFRen, II (H-15 EdItIon)

tained for a period of three years from
the date of submission of the final ex-
penditure report or, for Federal &.wards
that are renewed quarterly or annu-
ally. from the date of the submission of
the quarterly or annual financial re-
port, respeotively, as reported to the
Federal awarding agency or pass-
through entity in the case of a sub-
recipient. Federal awarding agencies
and paes-through entities must not im-
pose any other record retention re-
quirements upon non-Fedsral entities.
The only exceptions are the following:

(a) If a.ny lit1gation. claim, or audit
is started before the expiration of the
3-year period, the records must be re-
tained until all litigation, claims, or
audit findings involving the records
have been resolved and final action
taken.

(b) When the non-Federal entity is
notified in writing by the Federal
awarding agency, cognizant agency for
audit, oversight agency for audit, cog-
nizant agency for indirect costs, or
pass-through entity to extend the re-
tention period.
(c) Records for real property and

equipment acquired with Federal funds
must be retained for 3 years after final
disposition.
(d) When records are transferred to or

maintained by the Federal awarding
agency or pass-through entity, the S-
year retention requirement is not ap-
plicable to the non-Federal entity.
(e) Records for program income

transll.Ctions after the period of per-
formance. In some cases recipients
must report program income after the
period of performance. Where there is
such a requirement, the retention pe-
riod for the records pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty'S fiscal year in which the program
income is earned.

(f) Indirect cost rate proposals and
cost allocations plans. This paragraph
applies to the following types of docu-
ments s.nd their supporting records: in-
direct cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is ohargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).
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(1) If submitted fOT neQotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the basis for negotia-
tion of the rate, then the S-year reten-
tion period for its supporting records
starts from the date of such submis-
sion.

(2) If not submItted fOT negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
pass-through entity) for negotiation
purposes, then the 3-year retention pe-
riod for the proposal, plan, or computa-
tion and Its supporting records starts
from the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

§200.334 Requests for transfer of
record ••

The Federal awarding agency must
request transfer of certain records to
its custody from the non-Federal enti-
ty when it determines that the records
possess long-term retention value.
However, in order to avoid duplicate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

t 200.385 Methods for coUection, trans-
m.t.lon and dol'Blre of infol'llllltion.

In accordance with the May 2013Ex-
ecutive Order on Making Open and Ma-
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non-Federal
entity should, whenever practicable,
collect, transmit, and store Federal
award-related information in open and
machine readable formats rather than
in closed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accept
paper versions of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agency or pass-through entity must
not require more than an original and
two copies. When original records are
electronic and cannot be altered, there
is no need to create and retain paper

§2OO.337

copies. When original records are
paper, electronic versions may be sub-
stituted through the use of duplication
or other forms of electronic media pro-
vided that they are subject to periodic
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable.

f 200.336 Acce&8to record8.
(a) Records of non-Federal entities.

The Federal awarding agency, Inspec-
tors General, the Comptroller General
of the Uwted Sta.tes, and the pass-
through entity, or any of their author-
ized representatives, must have· the
right of access to any documents, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
such documents.

(b) OnlY under extraordinary and
rare circumstances would such access
include review of the true name of vic-
tims of a. crime. Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neces-
sitate access to this information. When
access to the true name of victims of a
crime is necessa.I'Y,appropriate steps to
protect this sensitive information must
be taken by both the non-Federal enti-
ty and the Federal awa.rd1ng agency.
Any such access, other than under a
court order or subpoena pursuant to a
bona fide confidential investigation,
must be approved by the hea.d of the
Federal awarding agency or delegate.
(c) Expiration of right of access. Tbe

rights of access in this section are not
limited to the required retention pe-
riod but last as long as the records are
retained. Federal awarding agencies
and pass-through entities muat not im-
pose any other access requirements
upon non-Federal entities.

§200.337 RestrictioDs OD public access
to records.

No Federal awarding agency may
place restrictions on the non-Federal
entity that limit public access to the
records of the non-Federal entity perti-
nent to a Federal award, except for
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protected personally identifiable infor-
mation (PIT) or when the Federal
awarding agency can demonstrate that
suoh reoords will be kept confidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) or con-
trolled unclassified information pursu-
ant to Exeoutive Order 13656 if the
recorda had belonged to the Federal
awarding agency. The Freedom of In-
formation Act (5 U.S.C. 552) (FOIA)
does not apply to those recorda that re-
main under a non-Federal ent1ty's con-
trol except as required under § 200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit publ1c aocess to their
records. Tbe non-Federal entity's
records provided to a Federal agency
generally will be subject to FOIA and
applicable exempt1ons.
['18 FR 78608, Dec. 26, 2018, as amended at 79
FR 75886,Dec. 19, 2014]

REMEDIES FOR NONCOMPLIANCE

§200..338 Remedies for noncomplillDee,
If a non-Federal entity fails to com-

ply with Federal statutes, regulat10ns
or the terms and condit1ons of a Fed-
eral award, the Federal awarding agen-
cy or pass-through entity may impose
additional conditions, as described in
1200.207 Speoific condit1ons. If the Fed-
eral awarding agenCYor pass-through
entity determines that noncompliance
cannot be remedied by imposing addi-
ttonal conditions, the Federal awarding
agency or pase-through entity may
take one or more of the following ac-
tions, as appropriate In the ctr-
cumstanoes:
(a) Temporarily withhold cash pay-

ments pending oorrection of the defi-
ciency by the non-Federal entity or
more severe enforcement action by the
Federal awarding agency or pass-
through entity.
(b) Disallow (that Is, deny both use of

!Unds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.
(c) Wholly or partly suspend or ter-

minate the Federal awa.rd.
(d) Inltla.te suspension or debarment

proceedings as authorized under 2 CFR
part 180 and Federal awarding agency

2 CFR Ch. II (1-1-15 Edition)

regulatiOns (or in the case of a pass-
through entity, recommend such a.pro-
ceeding be initiated by a Federal
awarding agency).
(e) Withhold fUrther Federal awards

for the project or program.
(f) Take other remedies that may be

legally ava.ilable.

t 200.339 Teraination.
(a) The Federal award may be termi-

nated in whole or in part as rollows:
(1) By the Federal awarding agency

or pass-through entity, if a non-Fed-
eral entity fails to comply with the
terms and conditions of a Federal
award;
(2) By the Federa.l awarding agency

or pass-through entity for cause;
(3) By the Federal awarding agency

or pass-through entity with the con-
sent of the non-Federal entity, in
which case the two parties must agree
upon the termination conditions, in-
cluding the effective da.te and, in the
case of partial termina.tion, the portion
to be terminated; or
(4) By the non-Federal entity upon

Bending to the Federal awarding agen-
cy or pass-through entity written nota-
fica.tion setting forth the reasons for
suoh term1na.tlon, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency or pass-
through entity determines in the case
of partial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agency or pass-through entity may ter-
minate the Federal award in its en-
tirety.
(b) When a Federal award is termi-

nated or partially terminated, both the
Federal awarding agency or pass-
through entity and the non-Federal en-
tity remain responsible for compliance
with the requirements in H2OO.343
Closeout and 200.344 Post-closeout ad-
justments and continuing responsibil-
ities.

t 200.340 Notification 01 termination
requirement.

(a) The Federal agency or pase-
through entity must provide to the
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non-Federal entity a notice of termi-
nation.
(b) If the Federal award 18terminated

for the non-Federal entity's failure to
comply with the Federal statutes, reg-
ulations, or terms and conditions of
the Federal award, the notification
must state that the termina.tion deci-
sion may be considered in evaluating
future applications received from the
non-Federal entity.
(c) Upon termination of a Federal

a.ward, the Federal awarding agency
must provide the information required
under FFATA to the Federal Web site
established to fulfill the requirements
of FFATA, and update or notify any
other relevant governmentwide sys-
tems or entities of any indications of
poor performance as required by 41
U.S.C. 417band 31 U.S.C. 3321 and im-
plementing guidance at 2 CFR part 77
(forthcoming at time of publication).
See also the requirements for Suspen-
sion and Debarment at 2 eFR part 180.

[78 FR 78608,Dec.26, 2013, as amended at 79
FR 75885.Dec.19. 2014]

§200.841 Opportunities to object, hear·
iDp and appeals.

Upon taking any remedy for non-
compliance, the Federal awarding
agency must provide the non-Federal
entity an opportunity to object and
provide' information and documenta-
tion challenging the suspension or ter-
mination action. in accordance with
written processes and procedures pub-
lished by the Federal awarding agency.
The Federal awarding agency or pass-
through entity must comply with any
requirements for hearings, appeals or
other administratIve proceedings to
which the non-Federal entity is enti-
tled under any statute or regulatton
applicable to the action involved.
[78 FR 78608.Deo.26, 2013, as amended at 79
FR 7588~.Dec.19, 2014J

§200.342 Effects of 8uspeJUlionand ter-
mination.

Costs to the non-Federal entity re-
sulting from obligations incurred by
the non-Federal entity during a SU5-
pension or after termination of a Fed-
eral award or subaward are not allow-
able unless the Federal awarding agen-
cy or pase-through entity expressly au-
thorizes them in the notice of euspen-

§2OO.343

sion or termination or subsequently.
However, costs during suspension or
after termination are allowable if:
(a) The costs result from obligations

which were properly incurred by the
non-Federal entity before the effective
da.te of suspension or termination. are
not in anticipation of it; and
(b) The costs would be allowable if

the Federal award was not suspended
or exPired normally at the end of the
period of performance in which the ter-
mInation takes effect.

CLOSEOUT

1200.343 Cloaeout.
The Federal awarding agency or pass-

through entity will close-out the Fed-
eral a.wardwhen it determines that all
applicable a.d.m1n18trativeactions and
all required work of the Federal award
ha.ve been completed by the non-Fed-
eral entity. This section spec1!1es the
actions the non-Federal entity and
Federal awa.rd1ng a.gency or pass-
through entity must take to complete
this process at the end of the period of
performance.
(a) The non-Federal entity must BUb-

mit. no la.ter than 90 calendar days
&iter the end date of the period of per-
formance. all flnancial. performance,
and other reports 11.8 required by the
terms and conditions of the Federal
award. The Federal awarding agency or
pass-through entity may approve ex-
tensions when requested by the non-
Federal entity.
(b) Unless the Federal awarding agen-

cy or pass-through entity authorizes an
extension, a non-Federal entity must
liquidate all obligations incurred under
the Federal award not later than 90
calendar days after the end date of the
period of performance as specified in
the terms and conditions of the Federal
award.
(c) The Federal awarding agency or

pass-through entity must make prompt
payments to the non-Federal entity for
allowable reimbursa.ble costs under the
Federal award being closed out.
(d) The non-Federal entity must

promptly refund any balances of unob-
ligated cash that the Federal awarding
agency or pasa-through ent1ty paid in
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advance or paid a.nd that are not au-
thorized to be retained by the non-Fed-
eral entity for use in other projects.
See OMB Circular A-129 and see
§200.345Collection of amounts due, for
requirements regarding unreturned
amounts that become delinquent debts.
(e) Consistent with the terms and

conditions of the Federal award, the
Federal awa.rding agency or pa.88-
through entity must make a. settle-
ment for any uvward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(!) The non-Federa1 entity must ac-
count for any real and personal prop-
erty acquired with Federal funds or reo
ceived from the Federal Government in
accordance with §§200.310Insurance
coverage through 200.316Property trust
relationship and 200.829Reporting on
real property.
(g) The Federal awarding agency or

pass-through entity should complete
all closeout actions for Federal awards
no later than one year after receipt and
acceptance of all required final reports.
(78 FR 78608. Dec. 26. 2013. as amended at '19
FR 76886, Dec. 19, 2014)

POST·CLoSEOUT ADJUSTMENTS AND
CONTINUING RESPONSIBILITIES

§200.344 POlJt.c10ee0ut adiuetments
and CODtiDUing respoDBibilities.

(a) The closeout of a Federal award
does not affect any of the following:
(1)The right of the Federal awarding

agency or palls-through entity to dis-
allow costs and recover funds on the
basis of a later audit or other review.
The Federal awarding agency or pass-
through entity must make a.ny cost
disallowa.nce determination and notify
the non-Federal entity within the
record retention pertod.
(2) The obligation of the non-Federal

entity to return any funds due as a re-
sult of later refunds. correotions, or
other transactions including final indi-
rect cost rate adjustments.
(3) Audit requirements in Subpart

F-Audit Requirements of this part.
(4) Property management and dis·

position requirements in Subpart D-
Post Federal Award Requirements of
this part, §§ 200.310Insurance Coverage
through 200.316Property trust relation-
ship.

2 CFR Ch. II 0-1-15 Ecition)

(5) Records retention as required in
Subpart D-Post Federal Award Re·
quirements of this part, §§200.338Re-
tention requirements for records
through 200.387ReBtrictions on public
accees to records.
(b) After closeout cf the Federal

award, a relationship crea.ted under the
Federal award may be modified or
ended in whole or in part with the COD-
sent of the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity, provided the responslbll-
!ties of the non-Federal entity referred
to in paragraph (a.) of this section, in-
cluding those for property management
as applicable, are considered and provi-
sions made for continuing responsibil-
ities of the non-Federal entity, as ap-
propriate.
[78 FR 78608. Dec. 26. 2013. &II amended at 79
FR 70886,Dec. 19, 2014)

COLLECTION OF AMOUNTS DUE

1200.346 Collection of amounts due.
(a) Any funds paid to the non-Federal

entity in excess of the amount to
which the non-Federal entity is finally
determined to be entitled under the
terms of the Federal award constitute
a. debt to the Federal Government. If
not paid within 90 ca.lendar days after
demand, the Federal awarding agency
may reduce the debt by:
'(I) Making an administrative offset

against other requests for reimburse-
ments;
(2) Withholding adva.nce payments

otherwise due to the non·Federal enti-
ty; or
. (8)Other action permitted by Federal
statute.
(b) Except where otherwise provided

by statutes or regulat1ons, the Federal
awaxding agency will charge Interest
on an overdue debt in accordance with
the Federal ClaimB Collection Stand-
ards (31CFR parts 900through 999).The
date from which interest is computed
is not extended by litigation or the fil·
ing of any form of appeal.
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Subpart E~os1 PrInciples
GENERAL PROVISIONS

f 200.400 Policy roide.
The application of these cost prin-

ciples Is based on the fundamental
premises that:
(a) The non-Federal entity is respon-

sible for the efficient and effective ad-
m1nistration of the Federal award
through the application of sound man-
agement practioes.
(b) The non-Federal entity a.ssumes

responsibility for administering Fed-
eral funds in a manner consistent with
underlying agreements. program objec-
tives, and the terms and conditions of
the Federal award.
(c) The non-Federal entity. in rec-

ognition of its own unique combination
of staff. facilities, and experience. has
the primary responsib1l1ty for employ-
ing whatever form of sound orga.n1za-
tion and management techniques may
be neceseary in order to assure proper
and efficient administration of the
Federal award.
(d) The application of these cost prin-

ciples should require no significant
changes in the internal accounting
policies and practices of the non-Fed-
eral entity. However. the accounting
practices of the non-Federal entity
must be consistent with these cost
principles and support the accumula.-
tion of costs as required by the prin-
ciples, and must provide for adequate
documentation to support costs
charged to the Federal award.
(e) In reviewing. negotiating and ap-

proving cost allocation plans or indi-
rect oost proposals, the cognizant agen-
cy for indirect costs should generally
assure that the non-Federal entity is
applying these cost accounting prin-
ciples on a consistent basis during
their review and negotiation of indirect
cost proposals. Where wide variations
exist in the trea.tment of a given cost
item by the non-Federal entity, the
reasonableness and equity of such
treatments should be fully considered.
See §200.56Indirect (fac1l1tieB& admin-
istrative (F&A» costs.
(!) For non-Federal entities that edu-

cate and engage students in research.
the dual role of studente as both train-
ees and employees (including pre- and

1200..401

post-doctoral staff) contributing to the
completion of Federal awards for re-
search must be recognized in the appli-
cation of these principles.
(g) Tbe non-Federal entity may not

earn or keep any profit resulting from
Federal financial 8B8istance. unless ex-
pl1citly authorized by the terms and
conditions of the Federal award. See
also §200.307Program income.
['18FR 7ll608.Dec.26.2013.8.8 amendedat 79
FR75885.Dec.19.2014]

1100.401 Application.
(a) General. These principles must be

used in determining the allowable costs
of work performed by the non-Federal
entity under Federal awards. Tbese
principles also must be used by the
non-Federal entity as a guide in the
pricing of fixed-price contracts and
subcontracts where coste are used in
determining the appropriate price. The
principles do not apply to:
(1) Arrangements under which Fed-

eral financing is in the form of loans.
scholarships. fellowships. traineeships.
or other fixed amounts based on such
1tems as education allowance or pub-
lished tuition rates and fees.
(2) For IREs. capitation awards,

which are awards based on case counts
or number of benefioia.r1esaocording to
the terms and condit1ons of the Federal
award.
(8) Fixed amount awards. See also

Subpart A-Acronyms and Definitions,
8200.45 Fixed amount awards and
200.201Use of grant agreements (includ-
ing fixed amount awards), cooperative
agreements. and contracts.
(4) Federal awards to hospitals (see

Appendix IX to Part 200-Hospital COBt
Principles).
(5) Other awards under which the

non-Federal entity is not required to
account to the Federal Government for
actual oosts incurred.
(b) Federal Contract. Where a Federal

contract awarded to a non-Federal en-
tity is subject to the Cost Accounting
Standards (CAS), it incorporates the
applicable CAS clauses. Standards, and
CAS administration requirements per
the 48CFR Chapter 99 and 48CFR part
30 (FAR Part 30). CAS applies directly
to the CAB-covered contract and the
Cost Aocounting Standards at 48 cm
parts 9904or 9905takes precedence over
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the cost principles in this Subpart E-
Cost Principles of this pa.rt with re-
spect to the alloe&tlon of costs. Wben a
contract with a non-Federa.l entity Is
subject to full CAS coverage, the al-
lowab1l1ty of certain costs under the
cost principles will be affected by the
allocation provisions of the Cost Ac-
counting Standards (e.g., CAS 414-4B
CFR 9904.414, Cost of Money as an Ele-
ment of the Cost of Facilities Capital,
and CAS 417-4B CFR 9904.417, Cost of
Money as an Element of the Cost of
Capital Assets Under Construction),
apply rather the allowability provi-
sions of 1200.449 Interest. In complying
with those requirements, the non-Fed-
eral entity's application of cost ac-
counting practices for estimating, ac-
cumulating, and reporting costs for
other Federa.l awards and other cost
objectives under the CAS-covered con-
tract still must be consistent with Its
cost accounting practices for the CAS-
covered contracts. In all oases, only
one set of accounting records needs to
be maintained for the alloca.t1on of
costs by the non-Federa.l entity;
(c) Exemptions. Some nopprofit orga-

nizations, because of their size and na-
ture of operations, can be considered to
be similar to for-prof1t entitles for pur-
pose of appl1cab1l1ty of cost prinCiples.
Such nonprofit orga.n1zatlons must op-
erate under Federal cost principles ap-
plicable to for-profit entities loca.ted at
4B CPR 31.2.A listing of these organiza-
tions Is oonta.1ned In Appendix VIII to
Part 200-Nonproflt Organizations Ex-
empted From Subpart E--Cost Prin-
ciples of this part. Other organizations,
as approved by the cognizant agency
for indirect costs, may be added from
time to time.

BASIC CONSIDERATIONS

§200.402 Composition of costs.
Total cost. Tbe total cost of a Federal

award is the sum of the allowable dt-
rect and allocable indirect costs less
any applicable credits.

§ 200.403 Facton affectine allowabUity
ofcO&ts.

Except where otherwise authorized
by statute, costs must meet the fol·
lowing general criteria in order to be
allowable under Federal awards:

2 CFRCh. II (1-1-15 Edition)

(a) Be necessary and reasonable for
the performance of the Federal award
and be allocable thereto under these
principles.
(b) Conform to any limltations or ex-

clusions set forth In these principles or
in the Federal award as to types or
amount of cost items.
(c) Be consistent with policies and

procedures that apply uniformly to
both federally-financed and other ac-
tIvIties of the non-Federal entity.
(d) Be accorded consistent treatment.

A cost may not be &88ignedto a Fed-
eral awe.rdas a direct cost if any other
cost incurred for the same purpose in
like clrcmnstances bas been allocated
to the Federal award aa an indirect
cost.
(e) Be determined in accordance with

generally accepted accounting prin-
ciples (GAAP), except, for state and
local governments and Indian tribes
only, as otherwise provided for in this
part.
(f) Not be inoluded as a cost or used

to meet cost sharing or matching re-
quirements of any other federally-fi-
nanced program in either the current
or a prior period. See also §200.806 Cost
sharing or matohing paragraph (b).
(g) Be adequately documented. See

also §§200.300 Statutory and national
policy requirements through 200.909 Pe-
riod of performance of this part.

t 200.~ Reuonable costs.
A cost is reasonable if, in its nature

and amount, it does not exceed that
which would be incurred by a prudent
person under the circumstances pre-
vailing at the time the decision was
made to Incur the cost. The question of
reasonableness 15 partioularly impor-
tant when the non·Federal entity is
predominantly federally-funded. In de-
termining reasonableness of a given
cost, consideration must be given to':
(a) Wbether the cost is of a type gen-

erally recognized as ordinary and nec-
essary for the operation of the non-
Federal entity or the proper and effi·
cient performance of the Federal
award.
(b) The restraints or requirsments

imposed by such factors as: BOundbusi-
ness practices; arm's-Iengtb bar-
ga.ining; Federal, state, local, tribal,
and other laws and regulations; and
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terms and conditions of the Federal
award.

(c) Market prices for comparable
goods or services !or the geogra.phic
area.

(d) Whether the individuals con-
cerned acted with prudence in the cir-
eumstances considering their respon-
sib111tiesto the non-Federal entity, its
employees, where applicable its stu-
dents or membership, the public at
large, and the Federal Government.

(e) Whether the non-Federal entity
signtncantly deviates from its estab-
lished practices and pollcies regarding
the incurrence of costs, which may
UDjulltifiably increase the Federal
award's cost.
[78 FR 78608. Dec. 26. lID13.&5 amended at 79
FR 75885. Dec. 19, 2014)

t 200,4011Allocable costs.
(a) A cost is allocable to a particular

Federal award or other cost objective if
the goode or eervtoee involved are
chargeable or assignable to that Fed-
eral award or cost objective in accord-
ance with relative benefits received.
This standard is met if the cost:

(1) Is incurred specifically for the
Federal award;

(2) Benefits both the Federal award
a.ndother work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reasonable methods; and

(3) Is necessary to the overall oper-
ation of the non-Federal entity and ie
assignable in part to the Federal award
in a.coordance with the prinCiples in
this subpart,

(b) All activitiell which benefit from
the non-Federal entity's indirect (F&A)
cost. including unallowable activities
and donated services by the non-Fed-
eral entity or third parties, wBl receive
a.n appropriate allocation of indirect
costs.

(c) Any cost allocable to a particular
Federal award under the principles pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund defiCiencies. to avoid re-
strictions imposed by Federal statutes,
regulations, or terms and conditions of
the Federal awards, or for other rea-
SODS. However, this prohibition would
not preclude the non-Federal entity
from shifting costs that are allowable

§200A06

under two or more Federal awards in
accordance with existing Federal stat-
utes, regulations, or the terms and con-
ditions o! the Federal awards.

(d) Direct cost allocation principles.
If a cost benefits two or more projects
or activities in proportions that ca.n be
determined without undue effort or
cost, the cost must be allocated to the
projects based on the proportional ben-
efit. If a cost benefits two or more
projects or activities in proportions
that cannot be determined because of
the interrelationship of the work in-
volved, then, notwithstanding para-
graph (c) of this section, the costs may
be allocated or transferred to bene-
fitted projects on any reasonable docu-
mented basis. Where the purchase of
equipment or other capital asset 15spe-
cifically authorized under a Federal
award, the costs are assignable to the
Federal award regardleB8 of the use
that may be made of the equipment or
other capital asset involved when no
longer needed for the purpose for which
it was originally required. See also
§§200.310Insurance coverage through
200.316Property trust relationship a.nd
200.439Equipment a.nd other capital ex-
penditures.

(e) If the contract is subject to CAS,
costs must be allocated to the contract
pursuant to the Cost Accounting
Standards. To the extent that CAS is
applicable, the allocation of costs in
a.ccorda.ncewith CAS takes precedence
over the allocation provisions in this
part.
[78 FR 78608, Dec. 26, lID13,all e.mended at 79
FR 76886.Dec. 19, 2014)

f 200.406 Applicable credits.
(a) Appllcable credits refer to those

receipts or reductlon-of-expenditure-
type transa.ctions that offset or reduce
expense items allocable to the Federal
awud as diroot or Indirect (F&A)coste.
Examples of such transactions are: pur-
chase discounts, rebates or allowances,
recoveries or indemnities on losses, in-
surance refunds or rebates, and adjust-
ments of overpayments or erroneous
charges. To the extent that such cred-
its accruing to or received by the non-
Federal entity relate to allowable
costs, they must be credited to the
Federal award either as a cost reduc-
tion or cash refund. as appropriate.

135

ATTACHMENT D._. .__
lJt1 \ 4-£0PAGE _ _ OF _.._.. PAGES



§200A07

(b) In some instances, the amounts
received from the Federal Government
to finance activities or service oper-
ations of the non-Federal entity should
be treated as applicable credits. Spe-
cifically, the concept of netting such
credit items (including any amounts
used to meet cost sh&ringor matching
requirements) must be recognised in
determining the rates or amounts to be
charged to the Federal award. (Bee
§§200.436Depreciation and 200.468Spe-
cialized service facilities, for areas of
potential application in the matter of
Federal financing of activit1es.)
[78FR 78606,Dec.26, 2013. as amended••t 79
FR 75885.Dec.19, 2OH)

UOO.407 Prior written approval (prior
approval).

Under any given Federal award, the
reasonablenees and a.Jlocab1l1tyof cer-
tain Items of costs may be difficult to
determine. In order to avoid subse-
quent disallowance or dispute based on
unreasonableness or nonallocabllity,
the non-Federal entity may seek the
prior written approval of the cognizant
agency for indirect costs or the Federal
awarding agency in advance of the in-
currence of special or unusual costs.
Prior written approval should include
the timeframe or scope of the agree-
ment. The absence of prior written ap-
proval on any element of cost will not,
in itself, affect the re~onableneB8 or
allocability of that element, unless
prior approval is spec1f1cally required
for allowab1llty as described under cer-
tain circumstances in the following
sections of this part:
(a) §200.201Use of grant agreements

(including nxed amount awards), coop-
erative agreements, and contracts,
paragraph (b)(5);
(b) 1200.306Cost sharing or matching;
(c) §200.30'1Program income;
(d) §2OlI.S08Revision of budget and

program plane;
(e) 1200.311Real property;
(0 §200.313Equipment;
(g) 5200.332Fixed amount subawards;
(h) §200.413Direct costs, paragraph

(c);
(I) §2OO.430Compensation-personal

services. paragraph (h);
(j) §200.431Compensation-fringe ben-

efits;
(k) §200.438Entertainment costs;

2 CFRCh. II (1-1-15 Edition)

0) 1200.439Equipment and other cap-
ital expenditures;
(m) 1200.440Exohange rates;
(n) 1200.441Fines. penalties. damages

and other settlements;
(o) §200.442Fund raising and invest-

ment management costs;
(P) §200.446Goods or services for per-

sonal use;
(q) §200.447 Insurance and iDdem-

ni1'lcation;
(r) 5200.454Memberships. subscrip-

tions, and professional activity costs.
paragraph (c);
(s) 1200.455Organization costs;
(t) 1200.456Participant support coste;
(u) 1200.458Pre-award costs;
(v) 1200.462Rearrangement and re-

conversion coste;
(w) §200.467Selling and marketing

costs;
(x) §200.470Taxes (including Value

Added Tax); and
(y) §200.474Travel costs.

[78 FR 78608.Dec.26. 2013. as amendedat 79
FR '75lI8li.Dec.19,2014)

§200.408 LiDrlution on allowance of
coats.

The Federal award may be subject to
statutory requirements that limit the
allowab1l1ty of costs. When the max-
imum amount allowable under a limi-
tation is less than the total amount de-
termined in accordance with the prin-
ciples in this part. the amount not re-
coverable under the Federal award may
not be charged to the Federal award.

§200.409 Special consideratioDll.
In addition to the bas1c consider-

ations regarding the allowab1l1ty of
costs highlighted in this subtitle. other
subtitles in this part describe special
considerations and requirements appli-
cable to states, local governments, In-
dian tribes. and IHEs. In addition. cer-
tain provisions among the Items of cost
in this subpart. are only a.pplicable to
certain types of non-Federal entities,
as specified in the following sections:
(a) Direct and Indirect (F&A) Costs

(11200.412 CI8.B8ification of oosts
through 200.415Required certinoations)
of this subpart;
(b) Specla.l Considerations for States.

Local Governments and Indian Tribes
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(§§200.416 Cost allocation plans and in-
direot cost proposals and 200.417 Inter-
agenoy service) of this sUbpart; and
(c) Special Considerations for Insti-

tutions of Higher Education (§§2OO.418
Costs incurred by states and local gov-
ernments a.nd 200.419 Cost aocountlng
standa.rd8 and disclosure statement) of
this subpart.

§200.410 CoUection of unallowable
cons..

Payments made for costs determined
to be unallowable by either the Federal
award1ng agency, cognizant, agency for
indirect costs, or pass-through entity,
either as direct or indirect coste, must
be refunded (including interest) to the
Federal Government in accordance
with instructions from the Federal
agency that determined the costs are
unallowable unless Federal statute or
regulation directs otherwise. See also
Subpart ~Post Federal Award Re-
quirements of this part, §§200.300 Stat-
utory a.ndnational policy requirements
through 200.309 Period of performance.

§ 200.411 AlijulJfmeDtof previously ne-
,otiated indireot (F&:A) cost rates
CODtamJngunaUowable costs_

(a) Negotiated indirect (F&A) cost
rates based on a proposal later found to
have included costs that:
(1) Are unallowable as speCified by

Federal statutes, regulations or the
terms and conditions of a Federal
award; or
(2) Are unallowable because they are

not allocable to the Federal award(s),
must be adjusted, or a refUnd must be
made, in accordance with the require-
ments of this section. These adjust-
ments or refunds are designed to cor-
rect the proposals used to establ1sh the
rates and do not constitute a reopening
of the rate negotiation. The adjust-
ments or refUnds will be made regard-
less of the type of rate negotiated (pre-
determined, f1nal, fixed, or provi-
Bional).
(b) For rates covering a future fiscal

year of the non-Federal entity, the un-
allowable costs will be removed from
the indireot (F&A) cost pools and the
rates appropriately adjusted.
(c) For rates covering a past period,

the Federal share of the unallowable
costs will be computed for each year

§200.413

involved and a cash refund (including
interest chargeable in acoordance with
applicable regutataons) will be made to
the Federal Government. If cash re-
funds are made for past periods covered
by provisional or fixed rates, appro-
priate adjustments will be made when
the rates are llnal1zed to avoid dupli-
cate recovery of the unallowable oosts
by the Federal Government.
(d) For rates covering the current pe-

riod, either a rate adjustment or a. re-
fund, as described in paragraphB (b) and
(c) of this section, must be required by
the cOgIlWi.ntagency for indirect costs.
Tbe choice of method must be at the
discretion of the cogDizant agency for
indirect costs, based on its judgment as
to which method would be most prac-
tical.
(e) The amount or proportion of unal-

lowable costs included in each year's
rate will be assumed to be the same as
the amount or proportion of unallow-
able costs included in the base year
proposal used to establish the rate.

DIRECT AND INDIRECT (F&A) COSTS

§200.412 ClallMcation of C08U.
There Is no universal rule for

classifying certain costs as either di-
rect or indireot (F&A) under every ac-
counting system. A cost may be direct
with respeot to some specific servloe or
function, but indirect with respect to
the Federal a.ward or other final cost
objective. Therefore, it is essentaa;
that each item of cost incurred for the
same purpose be treated consistently
in like circumstances either as a direct
or an indirect (F&A) cost in order to
avoid possible double-charging of Fed-
eral awa.rd8.Guidelines for determining
direct and indirect (F&A) costs charged
to Federal awards are provided in this
subpart.

t 200.418 Direct costa.
(a) General. Direct costs are those

costs that can be identified speoifically
with a particular final cost objective,
such as a Federal award, or other inter-
nally or externally funded activity, or
that can be directly assigned to such
activitieB relatively easily with a higb
degree of accuracy. Costs incurred for
the same purpose in like circumstances
must be treated consistently as either
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direct or indirect (F&A)costs. See also
§200.405 Allocable costs.
(b) Application to Federal awards.

Identification with the Federal award
rather than the nature of the goods and
services involved is the determining
factor in distinguishing direct from in-
direct (F&A) costs of Federal awards.
Typical coste charged directly to a
Federal award are the compensation of
employees who work on that award,
their related fringe benefit costs, the
costs of materials and other items of
expense incurred for the Federal award.
If directly related to a specific award,
certain costs that otherwise would be
treated as indirect costs may also in-
clude extraordinary utility consump-
tion, the cost of materials supplied
from stock or services rendered by spe-
cialized facilities or other institutional
service operations.
(c) The salaries of administrative and

clerical staff should norma.lly be treat-
ed as indirect (F&A) costs. Direct
charging of these costs may be appro-
priate only if all of the following condi-
tione are met:
(1) Administrative or clerical serv-

ices are integral to a project or activ-
ity;
(2) Individuals involved can be spe-

Cifically identified with the project or
activity;
(3) Such costs are exPlicitly included

in the budget or have the prior written
approval of the Fedsral awarding agen-
cy;and
(4) The costs are not also recovered

as indirect costs.
(d) Minor· item3. Any direct cost of

minor amount may be treated as an in-
direct (F&A) cost for reasons of practi-
cality where such accounting treat-
ment for that item of cost is coneist-
ently applied to all Federal and non-
Federal cost objectives.
(e) The costs of certain activities are

not allowable as charges to Federal
awards. However, even though these
costs are unallowable for purposes of
computing charges to Federal awards,
they nonetheless must be treated as di-
rect costs for PUrp0885of determ1n1ng
indirect (F&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity'S indireot costs if they
represent activities which:
(1)Include the salaries of personnel,

2 CFR Ch. II (1-1-15 EdHon)

(2)Occupy space, and
(3)Benefit from the non-Federal enti-

ty's indirect (F&A)costs.
(!) For nonprofit organizations, the

costs of activities performed by the
non-Federal entity primarily as a serv-
ice to members, clients, or the general
publ1c when s1gn1f1cant and necessary
to the non-Pederal entity's nnseton
must be treated as direct costs whether
or not allowable. and be allocated an
equitable share of 1ndirect (F&A)costs.
Some examples of these types of activi-
ties 1nclude:
(1)Maintenance of membership rolls,

subscriptions. publications, and related
functions. See also §200.464 Member-
shIps, eubscrtpttons, and proCessional
activity costs.
(2) Providing servicee and informa-

tion to members. legislative or admin-
istrative bodies, or the publ1c. See also
8200.454 Memberships. subscriptions.
and profeSSional activity coste and
200.450 Lobbying.
(3) Promotion, lobbying, and other

forms of public relations. See also
§§200.421 Advertising and public rela-
tions and 200.450 Lobbying.
(4) Conferences except those held to

conduct the geDeral administration of
the non-Federal entity. See also
§200.432 Conferences.

(5) Maintenance, protection. and In-
vestment of special funds not used in
operation of the non-Federal entity.
See also 5200.442 Fund raising and in-
vestment management costs.
(6) Administration of group benefits

on bshalf of members or clients, in-
cluding llfe and hospital insurance, an-
nuity or retirement plans. and finan-
cial aid. See also 1200.431 Compensa-
tion-fringe benefits.
[78 FR '18608.Dec. 211,2013, 8B amended at 79
FR 76886,Dec. 19. 2014J

§200.414 Indirect (F&A,)costa.
(a) Facilities and Administration C/a3si-

jication. For major IHEB and major
nonprofit organizations, indirect (F&A)
costs must be claeslfied within two
broad categories: "Facilities" and
"Administration." "Facilities" is de-
fined as dspreciation on buildingS,
equipment and ca.p1tal Improvement,
interest on debt associated With cer-
tain buildings, equipment and capital
improvements, and operations and
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maintenance expenses. ••Administra-
tion" is defined as general administra-
tion and general expenaee such as the
director's office, accounting, personnel
and all other types of eXJ)enditures not
listed spec1t1cally under one of the sub-
categories of "Facilities" (including
cross allocations from other pools,
where applicable). For nonprofit orga-
niza.tions, library expenses are included
in the "Administration" categOry; for
institutions of higher education, they
are included in the "Fac111ties" cat-
egory. Major IREs are defined as those
required to use the Standard Forma.t
for SubmiBBionas noted in Appendix ill
to Part 200--Indirect (F&A)Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEB) paragra.ph C. 11.
Major nonprofit organiza.tions are
those which receive more than $10mil-
lion dollars in direct Federal funding.

(b) Diversity of nonprofit organizations.
Because of the diverse characteristics
and accounting practices of nonprofit
organizations, it is not possible to
specify the types of cost which may be
claBSifiedas indirect (F&A) cost in all
situations. Identification with a Fed-
eral award rather than the nature of
the goods and services involved is the
detsrmining factor In distinguishing
direct from indirect (F&A) costs of
Federal awards. However, typical ex-
amples of indirect (F&A) cost for many
nonprofit organizations may Include
depreciation on bulldings and equip-
ment, the costs of operating and main-
ta1n1ng fac1l1ties, and general adminis-
tration and general expenses, such as
the salaries and expenses of executive
officers, personnel administration, and
accounting.

(c) Federal AuEmCll Acceptance of Nego-
tiated Indirect Cost Rates. (See also
§200.806Cost sharing or matching.)

(1) The negotiated rates must be ac-
cepted by all Federal awarding agen-
cies. A Federal awarding agency may
use a rate different from the negotiated
rate for a class of Federal awards or a
single Federal award only when re-
quired by Federal statute or regula-
tion, or when approved by a Federal
awarding agency head or delegate
baaed on documented justification as
described in paragraph (c)(3) of this
section.

§200A14

(2)The Federal a.wardlng agency head
or delegate must notify OMBof any ap-
proved devia.tions.

(3) The Federal awarding agency
must implement, and make publicly
a.va.ilable, the policies, procedures and
general decision making criteria that
their programs will follow to seek and
justify devia.tions from negotiated
rates.

(4) As required under 1200.203Notices
of funding opportunities, the Federal
awarding agency must include in the
notice of funding opportunity the poli-
ctes relating to indirect cost rate reim-
bursement, matching, or cost share as
approved under paragraph (e)(I) of thi5
section. As appropriate, the Federal
agency should incorporate dtscusston
of these policies into Federal awarding
agency outreach a.ctlv1ties with non-
Federal entities prior to the posting of
a notice of funding opportunity.

(d) Pass-through entities are subject
to the requirements in §200.831Re-
quirements for pass-through entities.
paragraph (a)(4).

(e) Requirements for development
and submission of indirect (F&A) cost
rate proposals and cost allocation
plans are contained in Appendices m-
vn and Appendix IX as follows:

(1)Appendix ill to Part :lOO-Indirect
(F&A) Costs Identtncation and Assign-
ment, and Rate Determination for In-
stitutions of Higher Education (IHEs);

(2) Appendix IV to Part 200-Indirect
(F&A) Costs Identification and Assign-
ment. and Rate Determination for Non-
prortt Organizations;

(3) Appendix V to Part 200-Statel
Local Governmentwide Central Service
Cost Allocation Plans;

(4) Appendix VI to Part 200-Public
Assistance Cost Allocation Plans;

(5) Appendix vn to Part 200-States
and Local Government and Indian
Tribe Indirect Cost Proposals; and

(6) Appendix IX to Part 200-Hospital
Cost Principles.

(f) In addition to the procedures out-
lined In the a.ppendices in paragraph (e)
of this section, any non-Federal entity
that has never received a negotiated
indirect cost rate. except for those non-
Federal entities described in Appendix
vn to Part 2OD-States and Local Gov-
ernment and Indian Tribe Indirect Cost
Proposals, paragra.ph D.l.b, may elect
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to cha.rge a de minimis rate of 10% of
modified total direct oosts (MTDC)
which may be used inde11nitely..As de-
scribed in §000.403Factors affecting a1-
10wab1l1tyof costs, costs must be con-
sistently charged as either indirect or
direot costa, but may not be double
charged or inconsistently charged as
both. If chosen, this methodology once
elected must be used consistently for
all Federal awaxds untll such time as a
non-Federal entity chooses to nego-
tiate ror a rate, which the non-Federal
entity may apply to do a.t any time.
(g) Any non-Federal entity th&t has a

current federally negotiated indirect
cost rate ma.y apply for a one-time ex-
tension of the rates in that agreement
for a period of up to four years. This
extension will be subject to the review
and approval of the cognizant agency
for indirect costs. If an extension is
granted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
4-yea.rextension, the non-Federal enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extensione (up to
fcur years) are permitted if a renegoti-
ation ie completed between each exten-
sion request.
[78 FR 78608. Dec. 36. 2m3. as amendedat 79
FR 76886,Dec. 19, 2014]

§200.416 Required ceriificatiODB.
Required certifications include:
(a) To assure that expenditures are

proper and in accordance with the
terms and conditions of the Federal
award and approved project bu4ets,
the annual and final fiscal reports or
vouohers requesting payment under the
agreements muet include a certifi-
cation, signed by an official who 1s au-
thorized to legally bind the non-Fed-
eral entity, which reads as follows: "By
signing this report, I certify to the best
of my knowledge and bellef that the re-
port is true, complete, and accurate,
and the expenditures. disbUrsements
and cash receipts are for the purposes
and objectives set forth in the terme
and conditions of the Federal awa.rd. I
am aware that any false, fictitious, or
fraudulent information, or the omis-
sion of any material fact, may subject
me to criminal, civil or administrative
penalties for fraud. false statements,
false claims or otherwise. (U.S. Code

2 CFR Ch. II 0-1-15 Edition)

Title 18. Section 10111and Title 31. Sec-
tions 3729-8780and 3B01-aB12)."
(b) Certification of cost allocation

plan or indireot (F&A) oost rate pro-
posal. Each cost allocation plan or in-
direct (F&A) cost ra.te proposal must
oomply with the following:

(1) A proposal to establish a cost allo-
catIon plan or an indireot (F&A) cost
rate, whether submitted to a Federal
cognizant agency for indirect costs or
maintained on file by the non-Federal
entIty,. must be certIfied by tlie nOD-
Federal entIty using the Certillcate of
Cost Allocation Plan or Certificate of
Indirect Costs as set forth in Appen-
dices m through vn. and Appendix IX.
The certificate must be signed on be-
half of the non-Federal entIty by an in-
dividual at a level no lower than vice
president or chief financial officer of
the non-Federal entity that submits
the proposal.
(2) Unless the non-Federal entity has

elected the option under §~.414 Indi-
rect (F&A) costs. paragraph (0. the
Federal Government may either dis-
allow all indireot (F&A) costs or uni-
la.terally establish such a plan or rate
when the non-Federal entIty faUs to
submit a. certified proposal for estab-
lishing such a plan or rate in accord-
anoe with the requtrements. Such a
plan or rate may be based upon audited
historical data or such other data that
have been furnished to the cognizant
agency for indirect costs and for which
it can be demonstrated that all unal-
lowable costs have been exoluded.
When a cost allocation plan or indireot
cost rate is unilaterally established by
the 'Federal Government because the
non-Federal entity failed to submit a
certIfied proposal, the pla.n or rate es-
tablished w11lbe set to ensure that po-
tentially unallowa.ble costs will not be
reimbursed.

(c) CertificatiOns by non-profit orga-
nizations as a.ppropria.te that they did
not meet the dellnit10n of a major non-
pront organization as defined in
§2OO.414Indirect (F&A) costs, para-
graph (a).
(d) See also §200.450Lobbying for an-

other required certification.
['18 FR 78608, Dec. 26. 2013.as amendedat 79
FR 75886,Dec. 19, 2014]
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SPECIAL CONSIDERATIONS FOR STATES,
LocAL GoVERNl4ENTS AND INDIAN
TRIBES

1200.'16 eo.t allocation plana and ill·
direct COlItproposals.

(a) For states, local governments and
India.n tribes, certain services, such as
motor pools, oomputer centers, pur-
chasing, &.ccountiDg,etc., are provided
to operating agencies on a centralized
ba.s1s. Since Federal awards are per-
formed within the individual operating
agencies, there needs to be a process
whereby these central service oosts can
be identified and assigned to benefitted
activities on &. reasonable and con-
sistent basis. The central service cost
allocation plan provides that process.
(b) Individual opera.ting agencies

(governmental department or agency),
normally charge Federal awards for in-
direct costs through an indirect cost
rate. A separate indirect cost rate(s)
proposal for each operating agency is
usually necessary to claim indirect
costs under Federal awards. Indirect
costs include:
(1) The indirect costs originating in

eaoh department or agency of the gov-
ernmental unit carrying out Federal
awards a.nd
(2)The oosts of central governmental

services distributed through the oen-
tral service cost allocation plan and
not otherwise treated as direct costs.
(c) The requirements for development

and submission of cost allocation plans
(for central service costs and public &s-
sistance programs) and indirect cost
rate proposate a.re contained in appen-
dices IV, V and VI to this part.

I2OO.4J7 Interagency aervice.
The cost of services provided by one

agency to another within the govern-
mental unit may inolude allowable di-
rect costs of the service plus a pro-
rated sbare of indirect costs. A stand-
ard indirect cost allowance equal to
ten percent of the direct salary and
wage cost of providing the service (ex-
cluding overtime, shift premiums, and
fringe benents) may be used in l1eu of
determining the actual indirect costs
of the service. These services do not in-
clude centralized services included in
central service cost allocation plans as
described in Appendix V to Part 200-

§200.419

State/Local Government and Indian
Tribe-Wide Central Service Cost Allo-
cation Plans.

SPECIAL CONSIDERATIONSFOR
INSTITUTIONS OF HIGHER EDUCATION

1200.418 Costs incurred by states and
local government..

Costs incurred Dr paid by a state or
local government on behalf of Its lHEB
for fringe benefit programs, such as
pension costs and FICA and any other
costs specifically Incurred on behalf of.
and in direct benefit to, the lHEB, are
allowable costs oi sucb IHE8 whether
or not these costs are recorded in the
accounting reoords of the institutions.
subject to the following:
(a) The costs meet the requirements

of §§200.402 Composition of costs
through ~.411 Adjustment of pre-
viously negotiated indirect (F&A) cost
rates containing unallowable costs, of
this subpart;
(b) The costs are properly supported

by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting prinCiples in this part; and
(c) The costs are not otherwise borne

directly or indirectly by the Federal
Government.

§200.419 Cost accounting stanclarU
and diKI081U'e atatemeni.

(a) An IHE that receives aggregate
Federal awards totaling $50million or
more in Federal awards subject to this
part in its most recently completed fis-
cal year must comply with the Cost
Accounting Standa.rds Boa.rd's cost ac-
counting standards located at 48 CFR
9905.501.9905.502,9905.505,and 9905.506.
CAS-covered contracts awarded to the
IHEs are subject to the CAS require-
ments at 48 CFR 9900through 9999and
48CFR part 30 (FAR Part 30).
(b) Disclosure statement. An !HE that

receives aggregate Federal awards to-
taling S50million Dr more subject to
this part during its most recently com-
pleted fiscal year must disclose their
cost accounting practices by filing a
Dieclosure Statement (DS-2), which is
reproduced in Appendix III to Part
2~Indirect (F&A) Costs Identifica-
tion and Assignment. and Rate Deter-
mination for Institutions of Higher
Education (IHEs). With the approval of
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the cogniza.nt agency for indirect costs,
an IHE may meet the D8-2 submission
by submitting the 08-2 for ea.ch busi-
ness unit that received $50million or
more in Federal awards.
(1) The 08-2 must be submitted \'0

the cognizant agency for indirect costs
with a copy to the IHE's cognizant
agency for audit.

(2) An !HE is responsible for main-
taining an a.ccurate D8-2 and com-
plying with disclosed cost e.ccounting
practices. An IRE must me amend-
ments to the 08-2 to the cognizant
agency for Indirectcosts six months in
advance of a disclosed practtce bemg
changed to comply with a new or modi-
fied standard, or when a practice is
changed for other reasons. An IRE may
proceed with implementing the change
only if it has not been notified by the
Federal cognizant agency for indirect
costs that either a longer period will be
nseded for review or there are concerns
with the potential change within the
six months period. Amendments of a
08-2 may be submitted at any time.
Resubmission of a complete, updated
DS-2 is discouraged except when there
are extensive changes to disclosed
practices.

(3) Cost and funding adjustments. Cost
adjustments must be made by the cog-
nizant agency for indirect costs if an
TIlE fails to comply with the cost poli-
cies in this part or falls to consistently
follow its established or discloaed cost
a.ccount1ngpractices when estimating,
a.ccumulating or reporting the costs of
Federal awards, and the aggregate cost
impact on Federal awards is material.
The cost adjustment must nonnally be
made on an aggregate basis for all af-
fected Federal awards through an ad-
Justment of the mE's future F&A costs
rates or other means considered appro-
priate by the cognizant agency for indi-
rect costs. Under the terms of CAS cov-
ered contracts, adjustments in the
amount of funding provided may also
be required when the estimated pro-
posal oosts were not determined in ac-
cordance with establ1shed cost ac-
counting practices.

(4) Overpayments. Excess amounts
paid in the aggregate by the Federal
Government under Federal awards due
to a noncompliant cost accounting
practice used to estimate, accumulate,

2 CFRCh. II (1-1-15 edition)

or report coste must be credited or re-
funded, as deemed appropriate by the
cognizant agenoy for indirect costs. In-
terest applicable to the excess amounts
paid in the aggregate during the period
of noncompliance must also be deter-
mined and collected in accordance with
applicable Federal agency regulations.

(6) Compliant cost accounting Jl'I'actice
changes. Changes from one compliant
cost aeconntane practice to another
compliant practice that are approved
by the cognizant agency for indirect
costs may require cost adjustments if
the change hall II. material effect on
Federal awards and the changes are
deemed appropriate by the cognizant
agency for indirect costs.

(6) Responsil1Uities. The cognizant
agency for indirect cost must:

(i) Detennine cost adjustments for
all Federal awards in the aggregate on
behalf of the Federal Government. Ac-
tions of the cognizant agency for indi-
rect cost in making cost adjustment
determinations must be coordinated
with all affected Federal a.warding
agencies to the extent necessary.

(11) Prescribe guidelines a.ndestablish
internal procedures to promptly deter-
mine on behalf of the Federal Govern-
ment that a 08-2 adequately discloses
the IHE's cost accounting practices
and that the disclosed practices are
compliant with applicable CAS and the
requirements of this part.

(111) Distribute to all affected Federal
awarding agencies any DS-2 determina-
tion of adequacy or noncompliance.
[78 FR 7B6Oll, Dec. ss, 2013. as amended at 79
FR 76886,Dec. 19. 2014]

GENERAL PROVlSIONB FOR SELECTED
ITEMS OF COST

§200.420 Considerations for .elected
itellUl of COIlt..

This section provides principles to be
applied in establishing the allowability
of certain items involved in deter-
mining cost, in addition to the require-
ments of Subtitle n. Basic Consider-
ations of this subpart. These principles
apply whether or not a particular item
of cost is properly treated as direct
cost or indirect (F&A) cost. Failure to
mention Ii particular item of cost is
not intended to imply that it is either
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allowable or unallowable; rather, deter-
mination as to allowab1lity in each
case should be based on the treatment
prov1ded for s1m1lar or related items of
cost, and based on the principles de-
scribed in §§2OO.402 Composition of
costs through 200.411 Adjustment of
previously negotiated indirect (F&A)
cost rates conta1nlDg unallowable
costs. In case of a discrepancy between
the provistons of a spec1f1c Federal
award and the provisions below, the
Federal award governs. Criteria out-
lined in §200.403 Factors affecting al-
10wab1l1tyof COlts must be applied in
determining eJlowability. See also
§200.102 Exceptions.

§200.421 Advertising and public rela·
tiOJUl.

(a) The term advertising costs means
the costs of advertising media and cor-
ollary a.dm1n1stratlve costs. Adver-
tising media include magazines, news-
papers, radio and television, direct
mail, exhibits, electronic or computer
transmittals, and the like.

(b) The only allowable advertising
costs are those which are solely for:
(1) The recruitment of personnel re-

quired by the non-Federal entity for
performance of a Federal award (See
also 5200.463 Recruiting costs);

(2) The procurement of goods and
services for the performance of a Fed-
eral award;

(3) The dillPosaJ of scrap or surplus
matsrials acquired in the performance
of a Federal award except when non-
Federal entities are reimbursed for dis-
posal costs at a predetermined amount;
or

(4) Program outreaoh and other spe-
cific purpoees necessary to meet the re-
quirements of the Federal award.

(c) The term "publ1c relatious" in-
cludes community relationa and means
those activities dedicated to maintain-
ing the image of the non-Federal entity
or m&1ntaining or promoting under-
standing and favorable relatdons with
the community or public at; large or
a.nysegment of the public.

(d) The only allowable public rela-
tions costs are:

(1) Costs specifically requIred by the
Federa.l award;

(2) Costs of communicating with the
public and press pertaining to speCific

§2oo.424

activities or accomplishments which
result from performance of the FedereJ
award (these costs are consfdered nec-
essary lU3 part of the outreach effort for
the Federal award); or

(3) Costs of conducting general liai-
son with news media and government
public relations officers, to the extent
that such activities are limited to com-
munication a.nd liaIson necessary to
keep the publ1c informed on matters of
public concern, such as notices of fund-
ing opportunities, financial matters,
etc.

(e) Unallowable advertising and pub-
lic relations costs include the fol-
lowing:
(1) All advertising and public rela-

tions costs other than as specifled in
paragraphs (b) and (d) of this section;

(2) Costs of meetings, conventions,
convocations, or other events related
to other activ1ties of the entity (see
also §200.432 Conferenoes), including:

(i) Costs of displays, demonstratdons,
and exhibits;

(ii) Costs of meeting rooms, hospi-
tality suites, and other special Cacm-
ties used in conjunction with shows
and other special events; and

(111)Sa.laries and wages of employees
engaged in setting up and displaying
exhibits, making demonstrations, and
prov1dingbrief1ngs;
(3) Costs of promotional items and

memorab1l1a, including models, gifts,
and souvenirs;

(4) Costs of advertising and public re-
lations designed solely to promote the
non-Federal entity.

§200.422 Advisory councils.
Costs incurred by a.dvisory councils

or committees are unallowable unless
authorized by statute, the Federal
awarding agency or as an indirect cost
where allocable to Federal awards. Bee
§2OO.444 General costs of government,
applicable to states, local governments
and Indian tribes.

§ 200.423 Alcoholic beverages.
Costs of alcohol1c beverages are unal-

lowa.ble.

§200.-'24 Alumni/ae activities.
Costs incurred by IHEs for, or in sup-

port of. alumni/as activities are unal-
lowable.
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§200.425 Audit eerviees.
(a) A reasonably proportionate share

of the costs of audits required by, and
performed in accordance with, the Sin-
gle Audit Act Amendments of 1996(31
U.S.C. 7501-7507),as Implemented by re-
quirements of this part, are allowable.
However, the following audit costs are
unallowable:
(1) Any costs when audits required by

the Single Audit Act and Subpart F-
Audit Requirements of this part have
not been conducted or have been con-
ducted but not in accordance there-
with; and

(2) Any costs of auditing a non-Fed-
eral entity that Is exempted from hav-
ing an audit conducted under the Sin-
gle Audit Act and Subpart F-Audit
Requirements of this part because Its
expenditurea under Federal awards are
less than $750,000during the non-Fed-
eral entity's flsoa.l year.

(b) The coste of a financial statement
audit of a non-Federal entity that does
not currently have a Federal award
may be included in the indirect cost
pool for a cost allocation plan or indi-
rect cost proposal.

(c) Pass-through entities ma.y charge
Federal awards for the cost of agreed-
upon-procedures engagements to mon-
itor subreclpients (in accordance with
Subpart D-Post Federal Award Re-
quirements of this part, 11200.330Sub-
recipient and contractor determina-
tions through 200.332 Fixed Amount
Suba.warde) who are exempted from the
requirements of the Single Audit Act
and Subpart F-Audit Requirements of
this part. This cost is allowable only if
the agreed-upon-procedureB engage-
ments are:

(1) Conducted in accordance with
GAGAS attestation standards;

(2) Paid for and arranged by the pass-
through entity; and

(3) L1mited in scope to one or more of
the following types of compliance re-
quirements: activities allowed or
unallowed; allowable costs/cost prin-
ciples; eligibility; and reporting.

§ 200.426 Bad debtB.
Bad debts (debts whicb bave been de-

termined to be uncollectable), tnclud-
ing losses (whether actual or estt-
mated) arising from uncollectable ac-
counts and other claims, are unatlow-

2 CFRCh. II (1-1-15 Edition)

able. Related collection costs, and re-
lated legal costs, arising from such
debts after they have been determined
to be uncollectable are also unallow-
able. See also 5200.428Collections of
improper payments.

§ 200.427 Bonding COBta.

(a) Bonding costs arise when the Fed-
eral awarding agency requires assur-
ance against financial loss to itself or
othel'B by reason of the act or default
of the non-Federal entity. They arise
also in Instances where the non-Fed-
eral entity requires Ilimilar assurance.
including: bonds as bid, performance,
pa.yment, advance payment, infringe-
ment, and fidelity bonds for employees
and officials.

(b) Costs of bonding required pursu-
ant to the terms and conditions of the
Federal award are allowa.ble.

(c) Costs of bonding required by the
non-Federal entity in the general COD-
duct of its operations are allowable as
an indirect cost to the extent that such
bonding is In accordanoe with eound
business practice and the rates and pre-
miums are reasonable under the cir-
cumstances.

§200.428 Collections of improper pay.
ments.

The costs incurred by a non-Federal
entity to recover improper payments
are a.llowable as either direct or indi-
rect COBts, &8 a.pproprIa.te. Amounts
colleoted may be used by the non-Fed-
eral entity in accordance with cash
management standards set forth in
§200.305Pallment.

§ 200.429 Co_encemeni and coovoca·
tion costs.

For mEs, costs incurred for com-
menoements and convocations are un-
allowable, except as provided for in Ap-
pendix ill to Part 200-Indirect (F&A)
Oosts Identification and ASSignment,
and Rate Determination for Institu-
tiODSof Higher Education (!HEs), para-
graph (B)(9) Student Administration
and Services, as student a.ctlv1ty costs.

§ 200.430 Compeosation-per&ODal
servlees,

(a) General. Compensa,tion for per-
sonal services includes all remunera-
tdon, paid currently or accrued, for
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services of employees rendered during
the period of performance under the
Federal award, including but not nec-
essarily limited to wages and salaries.
Compensation for personal services
may also include fringe benefits which
are addressed in §200.431 Compensa-
tion-fringe benents. Costs of com-
pensa.tion are allowable to the extent
that they satisfy the spectnc require-
ments of this part, and tha.t the tctal
compensation for individual employ-
ees:

(1) Is reasonable for the servioes ren-
dered and conforms to the established
written policy of the non-Federal enti-
ty consistently applied to both Federal
and non-Federal activities;

(2) Follows an appointment made in
accordance with a non-Federal entity's
laws and/or rules or written policies
and meets the requirements of Federal
statute, where applicable; and

(3) Is determined and supported as
provided in paragraph (I) of this sec-
tion, Standards for Documentation of
Personnel Expenses, when applicable.

(b) Reasonableness. Compensation for
employees engaged in work on Federa.l
a.wards will be considered reasonable to
the extent that It Is consistent with
that paid for similar work in other a.c-
tivities of the non-Federal entity. In
cases where the kinds of employees re-
quired for Federal awards are not fOUIld
in the other activities of the non-Fed-
eral entity, oompensataon w1l1be con-
sidered reasonable to the extent that it
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.
(c) Professional activities outside the

non-Federal entitJl. Unless an arrange-
ment Is specifically authorized by a
Federal awarding agency, a non-Fed-
eral entity must follow Its written non-
Federal entity-wide policies and prac-
tices concerniJig the permissible extent
of professional services that can be pro-
vided outside the non-Federal entity
for non-organizational oompensatron.
Where such non-Federal entity-wide
written policies do not exist or do not
adequately define the permissible ex-
tent of consulting or other non-organi-
zational activities underta.ken for
extra outside pay. the Federal Govern-
ment may requtre that the effort of

§200,430

professional staff working on Federal
awards be allocated between:

(1) Non-Federal entity activities, and
(2) Non-organizational professional

activities. If the Federal awarding
agency considers the extent of non-or-
ganizational professional effort exces-
sive or inoonsistent with the conflicts-
of-interest terms and conditlons of the
Federal award, approprla.te arrange-
ments governing compensation will be
negotiated on a case-by-case basis.

(d) Unallowable costs. (1) Costs which
are unallowable under other sections of
these principles must not be aHowable
under this section solely on the basis
that they constitute personnel com-
pensation.

(2) The allowable compensatlon for
certain employees is subject to a ceil-
ing in accordance with statute. For the
amount of the ceiling for cost-retm-
bursement contracts. the covered com-
pensatlon subject to the ceiling, the
covered employees, and other relevant
provisions, see 10 U.S.C. 2324(e)(1)(P),
and 41 U.S.C. 112'1and 4304(11.)(16).For
other types of Federal awards, other
statutory ce1l1ngsmay apply.

(e) Special considerations. Special con-
siderations in determining allowab111ty
of compensation will be given to any
change in a non-Federal entity's com-
pensation policy re8ulting in a sub8tan-
tial increase in its employees' level of
oompensatdon (particularly when the
change was concurrent with an in-
crease in the ratio of Federal awards to
other actIvities) or any change in the
treatment of allowability of specific
type8 of compensation due to changes
in Federal policy.

(0 Incentive compensation. Incentive
compensation to employees based on
cost reduction, or efficient perform-
ance, suggestion awards, 8afety awards,
etc., is allowable to the extent that the
overall compensation is determined to
be reasonable and such costs are paid
or accrued pursuant to an agreement
entered into in good faith between the
non-Federal entity and the employees
before the services were rendered, or
pursuant to an established plan fol-
lowed by the non-Federal entity so
consistently as to imply, in effect, an
agreement to ma.ke such payment.
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(g) Nonprofit oTganizations. For com-
pensation to members of nonprofit or-
ganizations, trustees, directors, associ-
ates, officers, or the immediate fami-
lies thereof, determination must be
made that such compensation is rea-
sonable for the actual personal services
rendered rather than a distribution of
earnings in excees of costs. ThiB may
include director's and executive com-
mittee member's fees, incentive
awards, allowances for off-l5itepay, in-
centive pay, location allowances, hard-
ship pay, and cost-of-living differen-
tia.ls.

(h) Institutions of higher education
(IHEs). (1) Certa.1n oondrttons require
special consideration and possfble limi-
tations in determining allowable per-
sonnel compensation costs under Fed-
eral awards. Among such conditions
are the following:
(i) Allowable activities. Charges to

Federa.l awards may include reasonable
amounts for activit1es contributing
and directly related to work under an
agreement, such as delivering special
lectures about specific aspects of the
ongoing activity, writing reports and
articles, developing and maintaining
protocols (human, animals, etc.), man-
aging substancelllchemicals, managing
and seouring project-specific data, co-
ordinating research subjects, partici-
pating in appropriate seminars, con-
sulting with colleagues and graduate
students, a.nd a.ttend1ng meetings and
conferenoes.
(ii) Incidental activities. Incidental

activities for which supplemental com-
pensa.tion is allowable under written
institutional policy (at a. rate not to
exceed Institutional base salary) need
not be inoluded in the records described
in paragraph (i) of this section to di-
rectly charge payments of incidental
activities, such activities must either
be specifically provided for in the Fed-
eral award budget or receive prior writ-
ten approval by the Federal awarding
agency.

(2) saiar» basis. Charges for work per-
formed on Federal awards by fa.culty
members during the academic year are
allowable at the IBS rate. Except 808
noted in paragraph (h)(l)(U) of this sec-
tion, in no event will charges to Fed-
eral awards, irrespective of the basis of
computation, exceed the proportionate

2 CFRCh. II (1-1-15 Edition)

share of the lBS for that period. This
principle applies to all members of fac-
ulty at an institution. IBS is defined as
the annual oompenaation paid by an
IRE for a.n individual's appointment,
whether that individual's time is spent
on research, instruction, administra-
tion, or otber activities. ms excludes
any income that an individual earns
outBide of duties performed for the
IRE. UnleBBthere is prior approval by
the Federal awa.rd1ngagency, charges
of a faculty member's salary. to a Fed-
eral award must not exceed the propor-
tionate share of the IBS fo!' the period
during which the faculty member
worked on the aWard.

(3) IntTa-Institution of Higher Eau-
cation (IHE) consulUng. Intra-TIlE con-
sulting by faculty 18assumed to be un-
dertaken as an mE obligation requir-
ing no compensation in addition to
ms. However, in unusual cases where
consultation is &CrOBB departmental
lines or involves a eeparate or remote
operation, and the work performed by
the faculty member is in addition to
his or her regular responsibilities, any
charges for such work representing ad-
ditional compensation above lBS are
allowable provided that such con-
sulting arrangements are specifically
provided for in tbe Federal award or
approved in writing by the Federa.l
awarding agency.
(4) Extra Service Pay normally rep-

reeents overload compensation, subject
to iilstitutional compensation pol1cies
for servioes above and beyond ms.
Where extra service P6Y is a result of
lntra-IHE consulting, It is subject to
the same requirements of paragrapb (b)
above. It is allowable if all of the fol-
lowing conditions are met:
(1) The non-Federal entity estab-

l1shes ooIisistent written policies which
apply uniformly to all faculty mem-
bers, not just those working on Federal
awards.
(11) The non-Federal entity estab-

lishes a consistent written definition of
work covered by ms which is specific
enough to determine conclusively when
work beyond that level bas occurred.
This may be described in appointment
letters or other documentations.
(11i) The supplementation amount

paid is commensurate with the IBS
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rate of pay and the amount of a.ddi-
tional work performed. See paragraph
(h)(2) of th1llsection.

(iv) The salaries, as supplemented,
fall within the salary structure and
pay ranges established by and docu-
mented in writing or otherwise applioa-
ble to the non-Federal entity.

(v) The total salaries charged to Fed-
eral awar\hl including extra service pay
are subject to the Standards of Docu-
mentation as described in paragraph (i)
of this sectaon.

(5) Periods outside the academic year.
(i) Except as specified for teaching ac-
tivity in paragraph (h)(5)(ii) of this sec-
tion, charges for work performed by
faculty members OD Federal awards
during periods not included in the base
salary period will be at a rate not in
excess of the ms.

(H) Charges for teaching activities
performed by faculty members on Fed-
eral awards during periods not included
in IBS period will be based on the nor-
mal written policy of the !HE gov-
erning compensation to faculty mem-
bers for teaching assignments during
such periods.

(6) Pan-time faculty. Charges for work
perfonned on Federal awards by fac-
ulty members having only part-time
appointments will be determined at a
rate not in excess of that regularly
pa.1dfor part-time assignments.

(7) Sa/lbatical leave coats. Rules for
sabbatical leave are as follow:

(1) Costs of leaves of absence by em-
ployees for performance of graduate
work or sabbatical study, travel, or re-
search are allowable provided the IHE
has a uniform written pollcy on sa.b-
batical leave for persons engaged in in-
struction and persons engaged in re-
search. Such costs will be allocated on
an equitable basis among all related
activities of the !HE.

(ii) Where eabbatical leave is in-
cluded in fringe benefits for which a
cost is determined for assessment as a
direct charge, the aggregate amount of
such assessments applicable to all
work of the institution during the base
period must be reasonable in relation
to the DiE's actual experience under
its sabbatical leave policy.

(8) Salary rates for non-faculty mem-
bers. Non-faoulty full-time professional
personnel may also earn "extra service

§200.43O

pay" in accordance with the non-Fed-
eral entity's written policy and con-
sistent with paragraph (h)(l)(i) of this
section.

(i) Standards for Documentation of Per-
sonnel E:rpenseJ (1) Charges to Federal
awards for salaries and wages must be
bued on records that accurately re-
flect the work performed. These
reoords must:

(1)Be supported by a system of inter-
nal control which provides reasonable
assurance that the charges are accu-
rate, allowable, and properly allocated;

(11)Be iucorporated into the official
records of the non-Federal entity;

(11i)Reasonably reflect the total ac-
tivity for which the employee is com-
pensated by the non-Federal entity,
not exoeeding 100%of compensated ac-
tivities (for !HE, this per the !HE's def-
inition of IBS);

(1v) Encompass both federally as-
sisted and all other activities com-
pensated by the non-Federal entity on
an integrated basis, but may include
the use of subsidiary records as defined
in the non-Federal entity's written pol-
icy;

(v) Comply with the established ac-
counting policies and practices of the
non-Federal entity (See paragraph
(h)(1)(11)above for treatment of inci-
dental work for mEs.); and

(vi) [Reserved]
(vii) Support the distribution of the

employee's salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one Fed-
eral award; a Federal award and non-
Federal award; an indirect cost activ-
ity and a direct cost activity; two or
more indirect activities which are a11o-
oated using different allocation bases;
or an unallowable activity and a direct
or indirect cost activity.

(vi11) Budget estimates (i.e., esti-
mates determined before the services
are performed) alone do not qualify as
support for charges to Federal awards,
but may be used for interim accounting
purposes, provided that;

(A) The system for establishing the
estimates produoes rea.sonable approxi-
mations of the activity actually per-
formed; .

(B) Signifioant changes in the cor-
responcllngwork activity (as defined by
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the non-Federal entity's written poli-
cies) are Identified a.ndentered into the
records in a timely manner. Short term
(such as one or two months) fluotua-
non between workload categories need
not be considered as long as the dis-
tribution of salaries and wages is rea-
sonable over the longer term; and

(C) The non-Federal entity's system
of internal controls includes processes
to review after-the-fact interim
cha.rges made - to a Federal awards
based on budget estimates. All nec-
essary adjustment must be made such
that the final amount charged to the
Federal award is accurate, allowable,
and properly allocated.

(ix) Because practices vary as to the
activi ty constituting a full workload
(for rHEs, rnS), records may reflect
categories of activities expressed as a
percentage distribution of total activi-
ties.
(x) It is recognized that teaching. re-

search, service, and administration are
often inextricably intermingled in an
academic setting. When recording sala-
ries and wages charged to Federal
awards for mEs, a precise aaaessment
of factors that contribute to costs Is
therefore not always feasible, nor Is it
expected.

(2)For records which meet the stand-
ards required in p&ragraph (i)(l) of this
section, the non-Federal entity will not
be required to provide additional sup-
port or documentation for the work
performed, other than that referenced
in paragra.ph (i)(3)of this section.

(3) In accordance with Department of
Labor regulations implementing the
Fair Labor Standards Act (FLBA) (29
CFR part 516),charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be Bupportedby records indicating
the total number of hours worked each
day.

(4) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.

(5) For states, local governments and
Indian tribes, aubatttute processes or
systems for allocating salaries and
wages to Federal awards may be used

2 CFRCh. II (1-1-15 EdHon)

in place of or in addition to the records
descrtbed in paragraph (1) if approved
by the cognizant agency for indirect
cost. Such systems may include, but
are not limited to, random moment
sampling, "rolling" time studies, case
counts, or other quantinable measures
of work performed.
(1) Substitute systems which UBe

sampling methods (prtmar1ly for Tem-
porary Assistance for Needy Families
(TANF), the Supplemental Nutrition
Al!Sistance Program (SNAP), Medicaid,
and other public assistance programs)
must meet acceptable Btatistical sam-
pling standardll including:

(A) The sampling universe must in-
clude a.ll of the employees whose sala-
ries and wages are to be allocated
based on sample results except as pro-
vided in paragra.ph (i)(5)(iii) of this sec-
tion;

(B) The entire time period involved
mnat be covered by the sample; and

(C) The results must be statistically
valid and applied to the period being
sampled.

(ii) Allocating charges for the sam-
pled employees' supervisors, clerical
and support staffs, based on the results
of the sampled employees, will be ac-
ceptable.

(111)LeM than full compliance with
the IItatll1tical sampling standards
noted in subsection (5)(i) ma.y be ac-
oepted by the cognizant agency for in-
direct costs if it concludes that the
amounts to be allocated to Federal
awa.rds will be minimal, or if it con-
cludes that the system proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
'which complies with the standards.

(6) Cognizant agencies for indirect
costs are enoouraged to approve alter-
native proposals based on outcomes
and milestones for program perform-
ance where these are clearly docu-
mented. Where approved by the Federal
cognizant agency for indirect costs,
these plans are a.oceptable as an alter-
native to the requirements of para-
graph (i)(l} of this section.

Cl) For Federal awards of similar pur-
pose activity or instances of approved
blended funding, a non-Federal entity
may submit performance plans that in-
corporate funds from multiple Federal
a.wards and account for their combined
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use .based on performance-oriented
metrics, provided that such plans are
approved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that describes the method of charging
costs, relates the charging of costs to
the speCific activity that is applicable
to all fUnd sources, and is based on
quantifiable measures of the activity
in relation to time charged.

(B) For a non-Federal entity where
the records do not meet the standards
described in this section, the Federal
Government may require personnel ac-
tivity reports, including prescribed cer-
t1fications, or equivalent documenta-
tion that support the records as re-
quired in this section.
[78 FR 78608, Dec.26, 2018. &8 amended at 79
FR 75886,Dec.19, 2014]

§200.431 Compenaation--f:riDge bene-
fita.

(a) Fringe benefits are allowances
and services provided by employers to
their employees as oompensation in ad-
dition to regular salaries and wages.
Fringe benefits include, but are not
limited to, the costs of leave (vacation,
family-related, sick or military), em-
ployee insurance, pensions, and unem-
ployment benefit plans. Except as pro-
vided elsewhere in these principles, the
costs of fringe benef1te are allowable
provided that the benefits are reason-
able and are required by law, non-Fed-
eral entity-employee agreement, or an
established policy of the non-Federal
entity.
(b) Leave. The cost of fringe benefits

in the form of regular compensation
paid to employees during periods of au-
thorized absences from the job, such as
for annual leave, family-related leave,
sick leave, holidays, court leave, mili-
tary leave, administrative leave, and
other similar benefits, are allowable if
all of the following criteria are met:
(1) They are provided under estab-

lished written leave policies;
(2) The costs are equitably allocated

to all related activities, including Fed-
eral awards; and,
(3) The accounting basis (cash or ac-

crual) selected for costing each type of
leave is conststennlv followed by the

§200A31

non-Federal entity or specified group-
ing of employees.
(i) When a non-Federal entity uses

the cash basis of accounting, the cost
of leave is recognized in the period that
the leave is taken and paid for. Pay-
ments for unused leave when an em-
ployee retires or terminates employ-
ment are allowable 1n the year of pay-
ment.

(U) The accrual basis may be only
used for those types of leave for which
a l1ability as defined by GAAP exists
when the leave is earned. When a non-
Federal entity uses the accrual basis of
accounting, allowable leave costs are
the lesser of the amount accrued or
funded.
(c) The cost. of fringe benefits in the

form of employer oontributions or ex-
penses for social security; employee
life, health, unemployment, and work-
er's compensatton insurance (except as
indicated in §200.447 Insurance and in-
demnification); penston plan costs (see
paragraph (1)of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written policies. Such bene!1ts,
must be allocated to Federal awards
and all other activities in a manner
consistent with the pattern of benefits
attributable to the individuals or
group{s) of employees whose salartes
and wages are chargeable to suoh Fed-
eral awards and other activities, and
charged as direot or indirect costs in
accordance with the non-Federal entt-
ty's accounting practices.
(d) Fringe benefits may be aseigned

to cost objectives by identifYing spe-
cific benefits to specifio individual em-
ployees or by allocating on the basis of
entity-wide salaries and wages of the
employees receiving the benefits. When
the allocation method is used, sepa.rate
allocations must be made to selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs in relationship to Balaries and
wages do not differ significantly for
different groups of employees.
(e) Insurance. See also §200.447Insur-

ance and indemnification, paragraphs
(11)(1) and (2).
(1) Provisions for a. reserve under a

self-insurance program for unemploy-
ment compensation or workers' com-
pensation are allowable to the extent
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that the provisions represent reason-
able estimates of the liabilities for
such compensation, a.nd the types of
coverage, extent of coveraae, and rates
a.nd premiums would have been allow-
able had tnsurance been purchased to
cover the risks. However, provisions for
self-insured liabilities which do not be-
come payable for more tha.n one year
after the provision is made must not
exceed the present value of the liabil-
ity.
(2) Costs of insurance on the lives of

trustees, officers, or other employees
holding positiOns of eimilar reeponsi-
bility are allowable only to the extent
that the insurance represents addi-
tional compensatdon. The costs of such
insurance when the non-Federal entity
is named as benefioiary are unallow-
able.
(3)Actual claims paid to or on behalf

of employees or former employees for
workere' compensation, unemployment
compensation, severance pay, and simi-
lar employee bene.tlts (e.g., poet-retire-
ment health benefits), are allowable in
the year of payment provided that the
non-Federal entity follows a consistent
costang' polioy.
(f) Automobiles. That portion of auto-

mobile costs furnished by the entity
that relates to personal use by employ-
ees (inoluding transportation to and
from work) is unallowable &8 fringe
benefit or indirect (F&A) costs regard-
Iese of whether the oost is reported as
taxable income to the employees.
(g) Pension Plan cosu. Pension plan

costs which are incurred in acoordance
with the established policies of the
non-Federal entity are allowable, pro-
vided that:
(1)Such policies meet the test of rea-

sonableness.
(2)The methods of cost allocation are

not discriminatory.
(3) For entities using accrual based

accounting, the cost assigned to each
fiscal year is determined in accordance
with GAAP.
(4) The costs lloSsignedto a given fis-

cal year are funded for all plan partici-
pants within six months after the end
of that year. However, increases 'to nor-
mal and past service pension costs
caused by a delay in funding the actu-
arial liab111tybeyond 30 calendar days
after each quarter of the year to which

2 CFR Ch. II (1-1-15 EdItion)

such costs are assignable are unallow-
able. Non-Federal entity may elect to
follow the "Cost Accounting Standard
for Composition and Measurement of
Pension Costs" (48CFR 9904.412).
(5) Pension plan termination insur-

ance premiums paid pursuant to the
Employee Retirement Income Security
Aot (ERISA) of 1974(29 U.S.C. 1301-1461)
are allowable. Late payment charges
on such premiums are unallowable. Ex-
cise taxes on accumulated funding defi-
ciencies and other penalties imposed
under ERISA are unallowable.
(6) Pension plan cests ma.y be com-

puted using a pay-as-you-go method or
an acceptable actuarial cost method in
accordance with esta.bUshed written
policies of the non-Federal entity.
(i) For pension plans financed on a

pay-as-you-go method, allowable costs
will be limited to those representing
actual payments to retirees or their
benefioiaries.
(11)Pension costs calcula.ted using an

actuarial cost-based method recognized
by GAAP are a.llowable for a given fis-
cal year if they are funded ror that
year within six months after the end of
that year. Costs funded aftsr the six
month period (or a la.ter period agreed
to by the cognizant agenoy for indirect
costs) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the six
month period if an appropriate ad,ust-
ment is made to compensate for the
timing of the chargee to the Federal
Government and related Federal reim-
bursement and the non-Federal enti-
ty'S contribution to the pension fUnd.
Adjustments may be made by cash re-
fund or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the pension fund.
(iii) Amounts funded by the non-Fed-

eral entity In excess of the actuarially
determined amount for a fiscal year
may be used as the non-Federal enti-
ty's contribution in future periods.
(iv) When a. non-Federal entity con-

verts to an acceptable actuarial cost
method. a.sdefined by GAAP, and funds
pension costs in accordance with this
method, the unfunded liability at the
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time of conversion is allowable if am-
ortized over a period of years in accord-
ance with GAAP.

(v) The Federal Government must re-
ceive an equitable share of any pre-
viollBly allowed penston costs (includ-
ing earnings thereon) which revert or
inure to the non-Federal entity in the
form of a refund, withdrawal, or other
credit.

(h) Post-Retirement Health. Post-re-
tirement health plans (PRHP) refers to
costs of health insurance or health
services not included in a pension plan
covered by paragraph (g) of this section
for retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be computed using' a pay-as-you-go
method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.

(1) For PRHP financed on a pay-as-
you-go method, allowable costs will be
limi ted to those representing actual
payments to retirees or their bene-
ficiaries.

(2) PRHP costs calculated using an
actuarial cost method recognized by
GAAP are allowable if they are funded
for that year within six months after
the end of that year. Costs funded after
the s1x month period (or a later period
agreed to by the eogmsant agency) are
allowable in the year funded. The Fed-
eral cognizant agenoy for indirect costs
may agree to an extension of the six
month period if an appropriate adJust-
ment is made to compensate for the
t1m1ng of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty's ccntributaons to the PRHP fund.
Adj\lstments may be made by cash re-
fund, reduction in current year's PRHP
costs. or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the PRHP fund.

(3) Amounts funded in excess of the
actuaria1ly determined amount for a
fiscal year may be used as the Federal
Government's contribution in a future
period.

(4) When a non-Federal entity con-
verts to an acceptable actuarial cost
method and funds PRHP costs in ac-
cordance with this method. the in1tial

§200.431

unfunded liab1l1ty attributable to prior
years is allowable if amortized over a
period of years In acoordance with
GAAP, or. if no such GAAP pertod ex-
ists. over a period negotiated with the
cognizant agency for indirect. costs.

(5) To be allowable in the current
year, the PRHP costs must be paid ei-
ther to:

(I) An insurer or other benefit pro-
vider as current year coste or pre-
miums. or

(11)An Insurer or trustee to maintain
a trust fund or reserve for the sole pur-
pose of providing post-retirement bene-
fite to retirees and other beneficiaries.

(6) The Federal Government must re-
ceive an equitable share of any
amounts of previously allowed post-re-
tirement benefit costs (including earn-
ings thereon) which revert or inure to
the non-Federal entity in the form of a
refund. withdrawal, or other credit.

(i) Severance Pay. (1) Severance pay.
also commonly referred to a.s dismissal
wages. Is a payment in addltdurr.to reg-
ular salaries and wages, by non-Federal
entities to workers whose employment
is being terminated. Costs of severance
pay are allowable only to the extent
that in each case, it is required by (a)
law. (b) employer-employee agreement.
(c) establ1shed policy that constitutes,
in effect. an impl1ed agreement on the
non-Federal entity's part. or (d) cir-
cumstances of the particular employ-
ment.

(2) Costs of severance payments are
divided into two categories as follows:

(1)Actual normal turnover severance
payments must be allocated to all ac-
tivities; or, where the Don-Federal en-
tity provides for a reserve for normal
severances, such method will be ac-
ceptable if the charge to current oper-
ations is rea.sonable in light of pay-
ments aotually made for normal
severances over a representative past
period. and if amounte charged are al-
located to all activities of the non-Fed-
eral entity.

(ii) Measurement of costs of a.bnor-
mal or mass severance pay by means of
an accrual will not achieve equity to
both parties. Thus. accruals for this
purpose are not allowable. However.
the Federal Government recognizes its
obligation to participate, to the extent
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of its fair share, in any specific pay-
ment. Prior approval by the Federal
awarding agency or cognizant agency
for indirect cost, as appropriate, is re-
quired.
(3) Costs incurred in certain sever-

ance pay packa.ges which are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change In
ma.na.gement control over, or owner-
ship of, the non-Federal entity's assets,
are unallowable.
(4) Severance payments to foreign na-

tionals employed by the non-Federal
entity outside the United States, to
the extent that the amount exceeds the
customary or prevail1ng practices for
the non-Federal entity in the United
States, are unallowable, unleBB they
are necessary for the performance of
Federal programs and approved by the
Federal a.wardingagency.
(5) SeveJ'flJlC8payments to foreign na-

tionals employed by the non-Federal
entity outside the United States due to
the termination of the foreign national
as a result of the closing of, or curtail-
ment of activities by, the non-Federal
entity in that country, are unallow-
able, unless they are necessary for the
performance of Federal programs and
approved by the Federal awa.rding
agenCY.
(j)(I) For [HE! only. Fringe benefits in

the form of tuition or remteston of tui-
tion for individual employees are al-
lowable, provided such benefits are
granted in accordance with established
non-Federal entity policies, and are
distributed to all non-FederaJ ent1ty
activities on an equitable basis. Tui-
tion benefits for famlly members other
than the employee are unallowable.
(2) Fringe benefits in the form of tui-

tion or remission of tuition for indi-
vidual employees not employed by
IREs are limited to the tax-free
a.mount allowed per section 127 of the
Internal Revenue Code as amended.
(3) IHEs may offer employees turtron

waivers or tuition reductions for un-
dergraduate education under IRC Sec-
tton 117(d)as amended, provided that
the benefit does not dracrtminate in
favor of highly compensated employ-
ees. Federal reimbursement of tuition

2 CFR en, II (1-1-15 Edition)

or remission of tuition is also limited
to the institution for which the em-
ployee works. See §200.466Scholarships
and student aid costs, for treatment of
tuition remission provided to students.
(k) For IHEs whose costs are paid by

state or loea.l governments. fringe ben-
e11t programs (such as pension costs
and FICA) and any other benefits costs
spec111ca.11yIncurred on behalf of, and
in direct beJJ.e11tto, the non-Federal
entity, are allowable costs of such non-
Federal entities whether or not these
costs are recorded in the' accountIng
records of the non-Federal entities,
subject to the following:

(1) The costs meet the requirements
01 Basic Oonsiderations in §§2OO.402
Composition of costs through 200.411
Adjustment of previously negotIated
indirect (F&A) cost rates containing
unallowable costs of this subpart;
(2) The costs are properly supported

by approved cost alloca.tion pla.ns in ac-
cordance with appl1cable Federal cost
accounting principles; and
(3) The costs are not otherwise borne

directly or indirectly by the Federal
Government.
[78 FR 78608, Dec. 26, 2013, ae a.mended a.t 79
FR 75886,Dec. 19, 2014]

§ZOO.4ll2 Conferencell.
A conference is defined as a meeting,

retreat. seminar, symposium. work-
shop or event whose primary purpose is
the dissemination of technical infor-
mation beyond the non-Federal entity
and Is necessary &Jld reaaonable for
successful performanoe under the Fed-
eral award. Allowable oonference costs
paid by the non-Federal entity as a
sponsor or host of the conference ma.y
include rental of facilities, speakers'
Cees,coats of meals and refreshments,
local transportation, and other items
incidental to such conferences unless
further restricted by the terms and
conditions of the Federal awa.rd. AB
needed, the costs of identifying, but
not providing, loca.1lyavailable depend-
ent-ca.re resouroes are allowable. Con-
ference hosts/sponsors must exercise
discretion and judgment in ensuring
that conference costs are approprIate,
necessary and managed in a manner
that minimizes costs to the Federal
award. The Federal awarding agency
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may authorise exceptions where appro-
priate for programs including Indian
tribes, children, and the elderly. See
also §§200.488 Entertainment costs,
200.466 Part1cipant support costs,
200.4'14Travel costs, and 200.4'15Trust-
ees.

§200.433 CoDtiDgencyprovisions.
(a) Contingency is that part of a

budget estimate of future costs (typi-
cally of large oonstruotion projects, IT
systems, or other items as approved by
the Federal awarding agency) which is
associated with poll8ibleevents or con-
ditions a.rising from causes the precise
outcome of whioh is indeterminable at
the time of estimate, and that experi-
ence shows will likely result, in aggre-
gate, in additional costs for the ap-
proved activity or prcject. Amounts for
major project scope cbangee, unfore-
Been risks, or extraordinary events
may not be included.
(b) It is permissible for contingency

amounts other than those excluded in
paragraph (a) of this section to be ex-
plicitly included in budget est1mates,
to the extent they are neoessary to im-
prove the precision of those est1mates.
Amounts must be estlmatsd using
broa.dly-acoepted cost estimating
methodologies, specllled In the budget
documentation of the Federal award,
and accepted by the Federal awarding
agency. As such, contingency amounts
are to be inoluded in the Federal
award. In order for actual oosts in-
curred to be allowable, they must oom-
ply With the oost prmoiplee and other
requirements In this part (see also
§§200.300Statutory and national policy
requtrements through 200.909Period of
performance of Subpart D of this part
and 200.403 Factors affecting allow-
ability of coste); be necessary and rea-
sonable for proper and efficient accom-
plishment of project or program objec-
tives, and be verifiable from the non-
Federal entity's records.
(c) Payments made by the Federal

awarding agency to the non-Federal
entity's "oontlngenoy reserve" or any
similar payment made for events the
occurrence of which cannot be foretold
with certainty as to the time or inten-
sity, or with an assurance of their hap-
pening, are unallowable, except as
noted in §§200.43l Compensation-

§200A34

fringe benefits regarding self-insur-
ance, pensions, severance and post-re-
tirement health costs and 200.44'1Insur-
ance and indemnification.
[78 FR 78608, Dec. 26. 2015, as ll.tnended at 79
FR 75886, Dec. 19. 2014)

§JOO.4S4 Contributions aDd donations.
(a) Costs of contributions and dona-

tions, including cash, property, and
servioes, from the non-Federal entity
to other entities, are unallowable.
(b) The value of services and property

donated to the non-Federal entity may
not be charged to the Federal award ei-
ther as a direct or indirect (F&A)cost.
The value of donated services and prop-
erty may be used to meet cost sharing
or matching requirements (see 1200.306
Cost sharing or matching). Deprecia-
tion on donated assets Is permitted in
accordance with §200.436Depreciation,
as long as the donated property Is not
counted towards cost sharing or
matching requirements.
(c) Services donated or volunteered

to the non-Federal entity may be fur-
nished to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other sk1lled and un-
skilled labor. The value of theseserv-
ices may not be charged to the Federal
award either as a direct or indirect
cost. However, the value of donated
services may be used to meet cost shar-
ing or matching requirements in ac-
cordance with the provisions of 1200.306
Cost sharing or matching.
(d) To the extent feasible, services

donated to the non-Federal entity will
be supported by the same methods used
to support the allocablllty or regular
personnel services.
(e) The following provisions apply to

nonprofit organizations. The value of
servicee donated to the nonprofit orga-
nization utilized in the performance of
a direct cost activity must be consid-
ered in the determination of the non-
Federal entity's indirect cost raters)
and. accordingly. must be allocated a
proportionate share of applicable indi-
rect costs when the following cir-
cumstances exist:
(1) The aggregate value of the serv-

ices Is material;
(2) The services are supported by a

Bignificant amount of the indirect
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costs incurred by the non-Federal enti-
ty;
(I) In those instances where there is

no basis for determining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for indirect costs must nego-
tiate an appropriate allocation of indi-
rect cost to the services.
(11)Where donated services directly

benefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total costs of the project.
Such indirect costs may be reimbursed
under the Federal award or used to
meet cost sharing or matching require-
ments.
(f) Fair market value of donated

services must be computed as described
in §200.306 Cost sharing or matching.
(g) Personal Property and Use of

Space.
(1) Donated personal property and

use of space may be furnished to a non-
Federal entity. '!be value of the per-
sonal property and space may not be
charged to the Federal award either as
a direct or indirect oost.
(2)The value of the donations may be

used to meet cost sharing or matching
share requirements under the condi-
tions described in §1200.300 Statutory
and national polioy requirements
through 200.309Period of performance
of subpart D of this part. The value of
the donations must be determined in
accordance with §§200.800 Statutory
and national policy requirements
through 200.309Period of performa.nce.
Where donations are treated as indirect
costs, indirect cost rates will eepa.ra.te
the value of the donations 80 that re-
imbursement will not be made.
['18FR 78608,Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014]

§200.435 DefelUle IlJld j)rotIeClution of
criminal and civil prooeecJing8,
cJ.aimB. appeals IlJld patent infringe·
ment s,

(a) Definitions for the purposes of
this section.

(1) Conviction means a judgment or
conviction of a criminal offense by any
court of competent jurisdiction, wheth-
er entered upon verdict or a plea, In-
cluding a conviction due to a plea of
nolo contendere.

2 CFRCh. II (1-1-15 EditiOn)

(2) Costs include the services of in-
house or private counsel, accountants,
consultants, or others engaged to as-
sist the non-Federal entity before, dur-
ing, and after commencement of a judi-
cial or a.dministrative proceeding, that
bear a. direct relationship to tbe pro-
ceeding,
(3) FTaud mea.ns:
(i) Aots of fraud or corruption or at-

tempts to defraud tbe Federal Govern-
ment or to corrupt its agents,
(11)Acts that constitute a. cause for

debarment or suspension (as specified
in !l.gencyregulatiOns), and
(iii) Acts which violate the False

Claims Act (31U.S.C. 37~32) or the
Anti-kickback Act (41 U.S.C. 132Ga-
7b(b».

(4) Penalty does not include restitu-
tion, reimbursement, or compensatory
damages.

(5) Proceeding includes an investiga-
tion.
(b) Costs. (1) Except as otherwise de-

scribed herein, costs incurred in con-
nection with any criminal, civil or ad-
ministrative prooeeding (including fil-
ing of a false certification) commenced
by the Federal Government, a state,
local government, or foreign govern-
ment. or joined by the Federal Govern-
ment (including a proceeding under the
False Claims Act). against the non-
Federal entity, (or commenced by third
parties or a current or former em-
ployee of tbe non-Federal entity wbo
submits a whistleblower complaint of
reprisal in accordance with 10 U.S.C.
2409or 41U.S.C. 4712),are not allowable
if the proceeding:
(1)Relates to a violation of, or failure

to comply with, a Federal, state, local
or foreign statute, regulation or the
terms and conditions of the Federal
award, by the non-Federal entity (in-
cluding its agents and employees); and
(1i) Results in any of the following

dispositions:
(A) In a criminal proceeding, a con-

viction.
(B) In a civil or administrative pro-

ceeding involving an allegation of
fraud or similar misconduct, a deter-
mination of non-Federal entity liabil-
ity.
(C) In the case of any civil or admin-

istrative proceeding, the disallowance
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of costs or the imposition of a mone-
tary penalty, or an order issued by the
Federal awarding agency head or dele-
gate to the non-Federal entity to take
corrective action under 10 U.S.C. 2409
or 41 U.S.C. 4712.

(D)A f1nal decision by an appropriate
Federal official to debar or suspend the
non-Federal entity, to rescind or void a
Federal award, or to terminate a. Fed-
eral a.ward by reason of a violation or
failure to comply with a. statute, regu-
lation, or the terms and conditions of
the Federal award.

(E) A disposition by consent or com-
promise, if the action could have re-
sulted in any of the dispositions de-
scribed in paragraphs (b)(I)(ii)(A)
through (D) of this section.

(2) If more than one proceeding in-
volves the same alleged misconduct,
the costs of all such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.

(c) If a proceeding referred to In para-
graph (b) of this section Is commenced
by the Federal Government and Is re-
solved by consent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the Federal Govern-
ment, then the costa incurred may be
allowed to the extent specifically pro-
vided in such agreement.

(d) If a proceeding referred to in para.-
graph (b) of this section is commenced
by a.state, local or foreign government,
the authorized Federal ofticial may
allow the costs incurred if euch author-
ized official determines that the costs
were incurred as a result of:

(1)A specific term or condition of the
Federala.ward, or .

(2) Specific written direction of an
authorized official of the Federal
awarding agency.

(e) Costs incurred in connection with
proceedings described in paragraph (b)
of this section, which are not made un-
allowable by that subsection, may be
allowed but only to the extent that:

(1) The costs are reasonable and nec-
essary in relation to the administra-
tion of the Federal award and activi-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;

(2) Payment of the reasonable. nee-
essa.ry, allocable and otherwise allow-

§200.435

able costs incurred is not prohibited by
any other provision(s) of the Federal
award:

(3) The costs a.re not recovered from
the Federal Government or a third
party, either directly as a result of the
proceeding or otherwise; and,

(4) An a.uthorized Federal officia.l
must determine the percentage of costs
allowed considering the complexity of
litigation, generally acoepted prin-
ciples governing the award of lega.l fees
In oivil actions involving the United
States, and such other factors ae may
be appropriate. Such percentage must
not exceed 80 percent. However, if an
agreement rea.ched under paragraph (c)
of this section has explioitly consid-
ered this 80percent llmitatiOn and per-
mitted a higher percentage, then the
full amount of costs resulting from
that agreement are allowable.

(f) Costs incurred by the non-Federal
entity in connection with the defense
of suits brought by its employees or ex-
employees under section 2 of the Major
Fraud Act of 1988 (18 U.S.C. 1031), in-
cluding the cost of all relief neoesearv
to make such employee whole, where
the non-Federal entity was found liable
or settled, are unallowable.

(g) Costs of prosecutton of claims
aga.inst the Federal Government, in-
cluding appeals of final Federal agency
decisions, are unallowable.

(h) Costs of legal, accounting, and
consultant services. and related costs.
incurred in connection with patent in-
frtngement litigation, a.re unallowable
unless otherwise provided for in the
Federal award.

(1) Costs which may be unallowable
under this section, including directly
associated costs, must be segrega.ted
and accounted for separately. During
the pendency of any proceeding covered
by paragraphs (b) and CO of this sec-
tion, the Federal Government must
generally withhold payment of such
costs. However, if in Its best interests,
the Federal Government may provide
for conditiona.l payment upon provision
of adequate security, or other adequate
assurance, and ap-eement to repay all
unallowable costs, plus interest, if the
costs are subsequently determined to
be una.llowable.
[78 FR 78608. Dec. 26, 2013. as amended at 79
FR 76886. Dec. 19, 2014J
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§200.436 DepreciatiOD.
(a) Depreciation is the method for al-

locating the cost of fixed assets to peri-
ods benefitting from asset use. The
non-Federal entity may be com-
pensated for the use of its buildings,
capital improvements, equipment, and
software projecte oapitalized in aocord-
anoe with GAAP, provided tha.t they
are used, needed in the non-Federal en-
tity's activItIes, and properly allocated
to Federal awards. Such oompensation
must be made by computing deprecia-
tion.

(b) Ths allocation Cor deprectatdon
must be made in accordance with Ap-
pendices ill through IX.

(c) Deprecia.tion is computed apply-
ing the followiug rules. The computa-
tion of depreciation must be based on
the acquisttdon cost of the assets in-
volved. For an asset donated to the
non-Federal entity by a third party, its
fair ma.rket vaJue at the time of the do-
nation must be considered as the a.cqui-
sition cost. Such assets ma.y be depre-
ciated or olaimed as matching but not
both. For the purpose of computing de-
preciation, the acquisitIon cost will ex-
clude:

(1)The cost of land;
(2) Any portion of the cost of build-

ings and equipment borne by or do-
nated by the Federal Government, irre-
spective of where title was origtna.lly
vested or where it is presently located;

(3) Any portion of the cost or build-
ings and equipment contributed by or
for the non-Federal entity where law or
S€fllement prohibits recovery; and

(4) Any asset acquired solely for the
performance of a non-Federal award.

(d) When computing depreciation
charges, the following must be ob-
served:

(1) The period of useful service or
useful Ufe established in each case for
usable ca.pital assets must take into
consideration such factors as type of
construction, nature of the equipment,
technological developments in the par-
ticular area, historical data, and the
renewal and replacement policies fol-
lowed for the individual items or class-
es of assets involved.

(2) The depreciation method used to
charge the cost of an asset (or group of
assets) to accountms periods must re-
flect the pattern of consumption of the

2 CFR Ch.U (1-1-15 Edmon)

asset during its useful life. In the ab-
eenoe of clear evidence indicating that
the expected consumption of the aeset
will be s1gn1fl.cantly greater in the
early portions than in the later por-
tions of its usefull1fe, the straight-line
method must be presumed to be the ap-
propriate method. Deprec1at1on meth-
ods once used ma.y not be changed un-
less approved in advance by the cog-
n1zant agency. The depreciat10n meth-
ods used to calculate the depreoiat1on
amounts for indirect (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
clal statements.

(3) The ent1re building, including the
shell and aJI components, may be treat-
ed as a single aeset and depreciated
over a single useful life. A buUding
may also be divided into multiple com-
ponents. Each component item may
then be depreclated over its estimated
useful life. The building components
must be grouped into three general
components of a building: building
shell (including construction and de-
sign costs), building services systems
(e.g., elevators, HVAC, plumbing sys-
tem and heating and air-conditioning
system) and fixed equipment (e.g.,
sterilizers, casework, fume hoods, cold
rooms and glassware/washers). In ex-
cept10nal oases, 8. oognizant agency
may authortse a non-Federal entity to
use more than these three group1ngl!.
When a non-Federal entity elects to de-
preciate its buildings by its compo-
nents, the same depreoiat10n methods
must be used for indirect (F&A) pur-
poses and financiaJ statements pur-
poses, as described in paragraphs (d)(l)
and (2)of th1s section.

(4) No depreciation may be allowed
on any assets that have outlived their
deprec1able lives.

(5) Where the depreciation method 1s
introduced to repla.ce the use aJIow-
ance method, depreciation must be
computed as if the asset had been de-
preciated over its entire life (t.e., from
the date the asset was acquired and
ready for use to the date of dispoBaIor
withdrawa.l from service). The total
amount of use allowance and deprec1a-
tion for an asset (including imputed de-
precia.tion applicable to periods prior
to the conversion from the USB aJlow-
ance method as well as depreciation
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after the conversion) may not exceed
the total acquisition cost of the asset.
(e) Charges for depreciation must be

supported by adequate property
records. and physical inventories must
be taken at least once every two years
to ensure that the aaseta exist and are
usable, used, and needed. Statistical
sampling techniques may be used in
taking these inventories. In addition.
a.dequate depreciation records showing
the amount of depreotatton taken each
period must also be maintained.
[78 FR 786M. Dec. 211.2013. as amended at 79
FR 75886,Dec. 19, 2014)

§200.437 Employee health and welfare
costs.

(a) Costs incurred in accordance with
the non-Federal entity's documented
policies for the improvement or work-
ing conditions, employer-employee re-
lations, employee health. and employee
performance are allowable.
(b) Such coste will be equitably ap-

portioned to all activities of the non-
Federal entity. Income generated from
any of these activities will be credited
to the cost thereof unless such income
has been irrevocably sent to employee
welfare organizations.
(c) Losses resulting from operating

food services are allowable only if the
non-Federal entity's objective is to op-
erate such services on a break-even
basis. Losses sustained because of oper-
ating objectives other than the above
are allowable only:
(1)Where the non-Federal entity can

demonstrate unusual circumstances;
and
(2) With the approval cf the cog-

nizant agency ror indirect costs.

§200.438 Entertainment COIIt••
Costs of entertainment. including

amusement. diversion. and social ac-
tivities and any asaoctated costs are
unallowable. except where specific
costs that might otherwise be consid-
ered entertainment have a pro-
grammatic purpose and are author12ed
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency,

1200.439

§200.439 Equipment and other capital
elq)enditurell.

(a) Bee §§200.13 Capital expenditures.
200.33 Equipment. 200.89 Special pur-
pose equipment. 200.48 General purpose
equipment, 200.2 Acquisition cost. and
200.12 Capital asaete.
(b) The following rules of allow-

ab1l1ty must apply to equipment and
other ca.pital expenditures:
(1) Capital expenditures for general

purpose equipment. buildings, and land
are una.llowable as direct charges. ex-
cept w1th the prior written approval of
the Federal awarding agency or pass-
through ent1ty,
(2) Capital expenditures for special

purpose equipment are allowable &8 di-
rect costs. provided that items with a
unit cost of $6.000 or more have the
prior written approval of the Federal
awarding agency or pa.ss-through enti-
ty.
(8) Capital expenditures for improve-

ments to land. buildings, or equipment
which materially increase their value
or useful Ufe are unallowable as a di-
rect cost except with tbe prior written
approval of the Federal awarding agen-
cy. or pass-thrcugh entity. See §2OO.436
Depreciation. for rules on the allow-
ability of depreciation on buildings.
capital improvements. and equipment.
See also §200,465 Rental costs of real
property and equipment.
(4)When approved as a direct charge

pursuant to paragraphs (b)(l) through
(3) of this section. capital expenditures
will be charged in the period in which
the expenditure Is incurred, or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awardl..Dg
agency,
(6) The unamortized portion of any

equipment written off as a result of a
change in capitalization levels may be
recovered by continuing to claim the
otherwise allowable depreciation on
the equipment. or by amortizing the
amount to be written off over a period
of years negotiated with the Federal
cognizant agency for indirect cost.
(6) Cost of equipment disposal. If the

non-Federal entity is instructed by the
Federal awarding agency to otherwise
dispose of or transfer the equIpment
the costs of such disposal or transfer
are allowable.
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(7) Equipment and other capital ex-
penditures are unallowable 1108 indirect
costs. See 1200.436 Depreciation.
['78 FR 78608. Dec. 116, 2013, &S amendedat 79
FR 7S8ll6, Dec.19. 2014]

§200.440 Exchange rates.
(a) cost increases for fluctuations in

exchange rates are allowable costs sub-
ject to the availab1l1ty of funding.
Prtor approval of exchange rate fluc-
tuations is required only when the
ch~e results in the need for addi-
tional Federal funding, or the in-
creased costs remlt in the need to 6ig-
ntncantly reduce the scope of the
project. The Federal awarding agency
must however ensure that adequate
funds are available to cover currency
fluctuations in order to avoid a viola-
tion of the Anti-Deficiency Act.
(b) The non-Federal entity is re-

quired to make reviews of local cur-
rency gains to determine the need for
additional federal funding before the
expiration date of the Federal award.
Sub86quent e.djustmente for ourrency
tnoreases may be allowable only when
the non-Federal entity provides the
Federal awarding agency with ade-
quate source documentation from a
commonly used source in effect at the
time the expense was made, and to the
extent that sufflcient Federal funds are
available.
[78 FR 78608, Dec. 26, 2013, as amendedat 79
FR 76886, Dec.19, 2014]

§2000441 FiDes, penalties, damages
and other settlements.

coste resulting from non-Federal en-
tity violations of, alleged violations of,
or failure to comply with, Federal,
state, tribal, local or foreign laws and
regulations are unallowable, except
when incurred as a result of compli-
ance with specific provisions of the
Federal award, or with prior wrttten
approval of the Federal awarding agen-
cy. See also 1200.485 Defen86 and pros-
ecution of crtminal and civil pro-
ceedings, claims, appeals and patent
infringements.

§200.442 Fund raising and investment
management costs.

(a) Costs of organized fund raising,
including financial campaigns, endow-

2 CFR Ch. " (1-1-15 Ecitlon)

ment drives. sol1citation of gifts and
bequests. and similar expensea incurred
to raise capital or obtain contrIbutions
are unallowable. Fund raising costs for
the purposes of meeting the Federal
program objectives are allowable with
prior written approval from the Fed-
eral awarding agency. Proposal costs
are covered in i200.460 Proposal costs.
(b) Costs of investment counsel and

staff and Bimilar expenses incurred to
enhance income from investments are
unallowable except when associated
with investments covering pension,
self-insurance, or other funds which in-
clude Federal participation allowed by
this part.
(c) Coste related to the physloa.) cus-

tody and control of monies and securi-
ties are allowable.
(d) Both allowable and unallowable

fund raising and investment activities
must be allocated as an approprtate
share of indirect costs under the condi-
tions descrtbed in 1200.418 Direct costs.

12OOM3 Gaina and loues on disposi.
tion ofdepreciable anets.

(a) Gains and 10ss88 on the sale. re-
tirement, or other disposition of depre-
ciable property must be included in the
year in which they occur as credits or
. charges to the asset cost grouping(s) in
which the property W&ll included. The
amount of the gain or loes to be in-
cluded as a credit or charge to the ap-
propriate asset cost grouping(s) Is the
difference between the amount realized
on the property and the undepreoiated
basta of the property.
(b) Gains and losses from the disposi-

tion of depreciable property must not
be recognized as a separate oredit or
oharge under the following oonditions:
(1) The gain or loBS Is processed

through a depreciation account and Is
reflected in the depreciation allowable
under §§200.436 Depreciation and 200.439
EquIpment and other capital expendi-
tures.
(2) The property Is given in exchange

as part of the purchase prtoe of a simi-
lar item and the ga.in or loss Is taken
into account In determining the depre-
ciation cost ba.sis of the new item.
(3) A loss results from the failure to

maintain permfsstble insurance. except
as otherwise provided in §200.447 Insur-
ance and indemnification.
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(4) Compensation for the use of the
property was provided through use al-
lowances in lieu of depreoiation.
(5) Gains and IOBBesarising from

m&BBor extraordinary sales, retire-
ments, or other dispositions must be
considered on a case-by-case basis.
(c) Gaim! or losses of any nature aris~

ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of this section, e.g., land,
must be excluded in computing Federal
award costa,
(d) When assets aoqu1red with Fed-

eral funds, in part or wholly, are dis-
posed of, the distribution of the pro-
ceeds must be made in accordance with
H200.310lnBuranoe Coverage through
200.316Property trust relationship.
['18FR 78608,Dec. 26, 2015. as amended at 79
FR 75886. Dec. is, 2014]

§200.444 General costll of government.
(a) For states, local governments,

and Indian Tr1bes, the general costs of
government are unallowable (except as
provided in §200.474 Travel costs). Unal-
lowable costs Include:
(1) Salaries and expenees of the Office

of the Governor of a state or the chief
executive of a local government or the
chief executive of an Indian tribe;
(2) Salaries and other expenses of a

state legislature, tribal counctl, or
similar local governmental body. such
as a county supervisor. city counctl,
school board, etc., whether incurred 'for
purposes of legislation or executive di-
rection;
(3) Costs of the judicial branch of a

government;
(4) Costs of prosecutorial a.ctivities

unlees treated a.sa direct cost to a spe-
cific program 1f authorized by statute
or regulation (however. this does not
preclude the allowability of other legal
activities of the Attorney ~neral as
described in §2OO.435 Defense and pros-
ecution of criminal and civil pro-
ceedtngs, claims, a.ppeals and patent
infringements); and
(5) Costs of other general types of

government services normally provided
to the general publ1c, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.
(b) For Indian tribes and Counc1ls of

Governments (COGs)(see §200.64Local

§200.446

government), up to 50%of salaries and
expenses directly attributable to man-
aging and operating Federal programs
by the chief executive and his or her
staff can be included in the indirect
cost calculation w1thout documenta-
tion.
['18 FR 78608, Dec. 26. !lO13.as amended a.t 7ll
FR 75886.Dec. 19, 20H]

§200.446 Goods or .ervices for per.
80nal UIIe.

(a) Costs of goods or services for per-
sonal use of ths non-Federal ent1ty's
employees are unallowable regardless
of whether the cost is reported as tax-
able inoome to the employees.
(b) Costs of housing (e.g., deprecia-

tion, maintenanoe, utilities, fur-
nishings, rent), housing allowances and
personal l1v1ng expenses are only al-
lowable as direct costs regardless of
whether reported aB taxable income to
the employees. In addition, to be allow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200.448 Idle facilities and idle capae-
ity.

(a) As used in this section the fol-
lowing terms have the meanings set
forth in this section:
(1) Facl11tles means land and build-

ings or any portion thereof, equipment
individually or colleotively, or any
other tangible capital asaet, wherever
located. and whether owned or leased
by the non-Fedsral entity.
(2) Idle facilities means completely

unused facil1ties that are excess to the
non-Federal entity's current needs.
(8) Idle capacity means the unused

capacity of partia.1ly used fac1llties. It
Is the difference between:
(1) That which a fac1l1ty could

achieve under 100 percent operating
time on a one-shift basis less operating
Interruptaons resulting from time lost
for repairs, setups, unsatisfactory ma-
terials, and other normal delays and;
(11)The extent to Which the faci11ty

was actually used to meet demands
during the accounting period. A multi-
shift basis should be used if it can be
shown that this amount of usage would
normally be expected for the type of fa-
cility involved.
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(4) Cost of Idle iac1l1tles or Idle ca-
ps.clty means costs such as mainte-
nance, repa1r, housing, rent, and other
related costs, e.g., Insurance, Interest,
and depreciation. These costs could in-
clude the costs of idle public safety
emergency facilities, telecommuni-
cations, or Information technology sys-
tem capacity that is built to withstand
major nuctuatlons in load, e.g., con-
solidated data centers.
(b) The costs of idle facilities are un-

allowable except to the extent tbat:
(1)They are necessary to meet work-

load requirements which may fluctuate
and are allocated appropriately to all
benefiting programs; or
(2) Although not necessary to meet

fluctuations in workload, they were
necessary when acquired and are now
idle because of changes in program re-
quirements, efforts to achieve more ec-
onomical operations, reorganization,
termination, or other causes which
could not have been reasona.bly fore-
seen. Under the exception stated in
this subsection, costs of Idle fac111ties
are allowable for a reasonable period of
time, ordinarily not to exceed one
year, depending on the initiative taken
to use, lease, or dispose of such fac1l1-
ties.
(c) The costs of I<l.lecaps.city are nor-

mal costs of doing business and are a
factor in the normal fluctuations of
usage or ind1rect cost rates from period
to period. Such costs are allowable,
provided that the capaoity is reason-
ably anticlps.ted to be neceS8a.1'Yto
carry out the purpose of the Federal
award or was originally reasonable and
is not subject to reduction or elimi-
nation by use on other Federal awards,
subletting, renting, or sale, In accord-
ance with sound business, economic, or
security practices. Widespread idle ca-
pacity throughout an ent1re fa.c1l1tyor
among a group of assets having sub-
stantially the earne function may be
considered Idle fac1l1tles.

§200,447 Insurance and indemnifica-
tiOD.

(a) Costs of insurance required or ap-
proved and maintained, pursuant to
the Federal award, are allowable.
(b) Costs of other insurance in con-

nection with the general conduct of ac-

2 CFRCh. II (1-1-15 Edition)

tlvltles are allowable subject to the
following limitations:
(1) Types and extent and cost of cov-

erage are In accordance with the non-
Federal entity's poUoy and sound busi-
ness practice.
(2) Costs of insurance or of contribu-

tions to any reserve covering the risk
of loss of, or damage to, Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agency has specifically re-
quired or approved such costs.
(3) Costs allowed for business inter-

ruption or other similar insuranoe
must exolude coverage of management
fees.
(4) Costs of insurance on the lives of

trustees, officers, or other employees
holding positiOns of similar respon-
sibilities are allowa.ble only to the ex-
tent that the insurance represents ad-
ditional compensatdon (see 1200.431
Compensation-fringe benefits). The
cost of such insurance when the non-
Federal entity Is identified as the bene-
ficiary 1suna.llowable.
(5) Insurance against defects. Costs of

insuranoe with respect to any oosts in-
curred to correct defects in the non-
FederaJ entity's materials or work-
manship are unallowable.
(6) Medicall1ab1l1ty (malpractice) In-

suranoe. Medical liability insurance is
an allowable cost of Federal research
programs only to the extent that the
FederaJ research programs involve
human subjects or tra1n1ng of partici-
pants in research techniques. Medical
liability insurance costs must be treat-
ed as a direct cost and must be as-
signed to Ind1v1dualprojects based on
the manner In which the insurer allo-
cates the risk to the population cov-
ered by the insurance.
(c) Actual losses which could have

been covered by permissible ineurance
(through a self-Insurance program or
otherwise) are unallowable, unless ex-
pressly provided for in the Federal
award. However, costs Incurred because
of losses not covered under nominal de-
ductible insurance coverage provided
in keeping with sound management
practice, and minor losses not covered
by insurance, such as spoilage, break-
age, and disappearance of small hand
tools, which occur 1D the ordinary
course of operations, are allowable.
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(d) Contributions to a reserve for cer-
tain self-Insurance programs inoluding
workers' compensation, unemployment
compensation, and severance pay are
allowable eubiect to the following pro-
visions:

(1) The type of ooverage and the ex-
tent of coverage and the rates a.ndpre-
miums would ha.vebeen allowed had in-
sura.noe (inoluding reinsuranoe) been
purchased to oover the risks. However,
provision for known or reasonably esti-
mated self-insured lia.bilities, which do
not beoome pa.yable for more than one
year arter the provision is made, must
not exoeed the discounted present
value of the l1ab1l1ty.The rate used Cor
discounting the liabil1ty must be deter-
mined by giving consideration to such
factors as the non-Federal entity's set-
tlement rate for those liabll1ties a.nd
Its investment rate of return.

(2) Earnings or investment income on
reserves must be credited to those re-
serves.

(3)(1) Contributions to reserves must
be based on sound actuaria.l principles
using historical experience and reason-
able assumptions. Reserve levels must
be a.nalyzed a.nd updated at least bien-
nially for each major risk being in-
sured and take into account a.ny rein-
surance, coinsurance, etc. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claims:
(A) Submitted a.nd adjudicated but

not paid;
(B) Submitted but not adjudioated;

and
(C) Inourred but not submitted.
(it) Reserve levels in excess of the

amounts based on the above must be
Identified and justified in the cost allo-
cation plan or Indirect cost rate pro-
posal.
(4) Accounting records, actuarial

studies, and cost allocations (or bil-
lings) must recognize any significant
differencee due to types of insured risk
and losses generated by the various in-
sured activities or agencies of the non-
Federal entity. If individual depart-
ments or agencies of the non-Federal
entity experience signifiC&Iltly dif-
ferent levels of claims for a particular
risk, those differences are to be recog-
nized by the use of separate allocations

§200.448

or other techniques resulting in an eq-
uita.ble allocation.
(5) Whenever funds are transferred

from a self-insurance reserve to other
accounts (e.g., general fund or unre-
str1cted account), refunds must be
made to the Federal Government for
its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargeable in accordance with
applica.ble Federal cogniZlUlt agency
for indirect cost, claims collection reg-
ulations.
(e) Insurance refunds must be cred-

ited against insurance costs in the year
the refund is received.

(f) Indemnification includes securing
the non-Federal entity againet liabll-
ities to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity only to the extent expressly pro-
vided for in the Federal award, except
as provided in paragraph (c) of this sec-
tion.

§ JOO,44S Intellectual property.
(a) Patent costs. (1) The following

costs related to securing patents and
copyrights are allowable:
(i) Costs of preparing dtscroeures, re-

ports, and other documents required by
the Federal award, and of searching the
art to the extent necessary to make
such disclosures;
(ii) Costs of prepartng documents and

any other patent coste in connection
with the flling and prosecution of a
United States patent application where
title or royalty-free license is required
by the Federal Government to be con-
veyed to the Federal Governmen t; and
(11i) General counseling services re-

lating to patent and copyright matters,
such as advice on patent and copyright
laws, regulations, clauses, and em-
ployee intellectuaJ property agree-
ments (See also §200.459Professional
service costs).
(2) The following costs related to se-

curing patents and copyrights are unal-
lowable:
(I) Costs of preparing disclosures, re-

ports, and other documents, and of
searching the art to make dtsclcsures
not required by the Federal award;
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(11)Costs in connection with filing
and prosecuting any foreign patent ap-
plication, or any United States patent
application, where the Federal award
does not require conveying title or a
royalty-free l1cense to the Federal
Government.
(b) Royalties and other costs for use of

patents and copyrights. (1) Royalties on
a patent or copyright or amortization
of the C08t of acquiring by purchase a
copyright, patent, or rights thereto,
necessary for the proper performanoe
of the Federal award are allowable un-
lese:
(1) The Federal Government already

bas a lioense or the right to free use of
the patent or copyright.
(ii) The patent or copyright has been

adjudicated to be invalid, or has been
administratively determined to be in-
valid.
(111)The patent or copyright is con-

sidered to be unenforceable.
(Iv) The patent or copyright is ex-

pired.
(2)Special care should be exercised in

determining reasonableness where the
royalties may have been arrived at as a
result of less-tban-a.rJIl's-length bar-
gaining, such AS:
(1)Royalties paid to persons, includ-

ing corpora.ttons, a.ff1l1ated with the
non-Federal entity.
(Ii) Royalties paid to unaffiliated

parties, including oorporations, under
lIJl agreement entered into In con-
templation that a Federal award would
be made.
(iii) Royalties paid under an agree-

ment entered into after a Federal
award is made to a non-Federal entity.
(3) In any case involving a patent or

copyright formerly owned by the non-
Federal entity, the amount of royalty
allowed must not exceed the cost which
would have been allowed had the non-
Federal entity retained title thereto.
['18FR 78608,Dec. 26, 2013, u amended &t 79
FR 76886,Dec. 19. 2014]

§ 200.449 Interest.
(a) General. Costs Incurred for inter-

est on borrowed capital, temporary use
of endowment funds, or the use of the
non-Federal entity's own funds. how-
ever represented, are unallowable. Fi-
nancing costs (including interest) to
acquire, construct, or replace capital

2 CFR Ch. II (1-1-15 E<itIon)

assets are allowable, subject to the
conditions in this section.
(b)(l) Capital assets ie defined as

noted in §200.12 Capital a.ssets. An
asset cost includes (as appl1cable) ae-
quisltion costs, construction costs, and
other costs capitalized in accordance
with GAAP.
(2) For non-Federal entity fiscaJ

years beg1nn1ng on or after January I,
2016, intang1ble assets include patents
and computer software. For software
development projects, only interest at-
tributable to the portion of the project
costs capitalized In accordance with
GAAP Is aJlowable.
(c) Conditions for all non-Federal enti-

ties. (1)The non-Federal entity uses the
capital assets in support of Federal
awards;
(2) The allowable asset costs to ac-

quire fac111tiesand equipment are lim-
ited to a fair market value available to
the non-Federal entity !rom an unre-
lated (arm's length) third party.
(3) The non-Federal entity obtains

the financing via an arm's-length
transaction (that Is, a transaction with
an unrelated third party); or claims re-
imbUrsement of actual1nterest cost at
a rate a.vailable via such a transaction.
(4) The non-Federal entity limite

claims for Federal reimbursemsnt of
interest coste to the leAStexpensive al-
terna.tive. For example. a oapital lease
may be determined less costly than
purchasing through debt financing, 1n
which case reimbursement must be
l1mited to the amount of interest de-
termined if leasing had been used.
(Ii) The non-Federal entity expenses

or capitalizes allowable interest cost in
accordance with GAAP.
(6) Earnings generated by the invest-

ment of borrowed funds pending their
disbursement for the asset costs are
used to offset the current period's aJ-
lowable interest cost, whether that
cost is expensed or capitalized. Earn-
ings Bubject to being reported to the
Federal Internal Revenue Service
under arbitrage requirements are ex-
cludable.

(J) The following conditions must
a.pply to debt arrangements over $1
million to purchase or construct facili-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase o£25peroent or more. For
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this purpose, "initial equity contribu-
tion" means the amount or value of
contributions made by the non-Federal
entity for the a.cquisition of faciUties
prior to occupancy.
(i) The non-Federal entity must re-

duce claims for reimbursement of in-
terest oost by an amount equal to im-
puted interest ea.rn1ngs on excess cash
flow attributable to the portion of the
facility used for Federal awards.
(ii) The non-Federal entity must im-

pute interest on excess cash flow as fol-
lows:
(A) Annually, the non-Federal entity

must prepare a cumulative (from the
inception of the project) report of
monthly cash 1n.Oowsand outflows, re-
gardless of the funding source. For this
purpose, inflows consist of Federal re-
imbursement for depreciation, amorti-
zation of capitalized construction in-
terest, and annual interest cost. Out-
flows consist of initial equity contribu-
tions, debt principal payments (less the
pro-rata share attributable to the cost
of land), and intersst payments.
(B) To compute monthly cash inflows

and outflows, the non-FederaJ entity
must divide the annual amounts deter-
mined In step (1) by the number of
months in the year (usually 12) that
the bUilding is in service.
(C) For any month in which cumu-

lative cash inflows exceed cumulative
outflows, interest must be caJculated
on the excess inflows for tha.t month
and be treated as a reduction to allow-
able interest cost. The rate of interest
to be used must be the three-month
Treasury b1ll closing rate as of the last
business day of that month.
(8)Interest attributable to a fully de-

preciated asset is unallowable.
(d) Additional conditions for states,

local governments and Indian tribes.
For costs to be allowable, the non-Fed-
eral entity must ha.ve incurred the in-
terest costs for buildings after October
1, 1980,or for land and equipment after
September I, 1995.
(1)The requirement to offset interest

earned on borrowed fUnds against cur-
rent allowable interest cost (paragraph
(c)(5), above) also applies to earnings
on debt service reserve funds.
(2)The non-Federal entity will nego-

tiate the amount of allowable interest
cost related to the acquisition of facili-

§200.4S0

ties with a.sset costs of SI million or
more, as outlined in paragra.ph (c)(7) of
this section. For this purpose, a non-
Federal entity must consrder only cash
inflows and outflows attributable to
tha.t portion of the real property used
for Federal awards.
(e) Additional oonditions for IHEs.

For costs to be allowable, the !HE
must have incurred the interest costs
after September 23, 1982,in connection
with acquisitioDs of capital assets that
occurred after that date.

(f) Additiona.l condition for nonprofit
organizations. For costs to be allow-
able, the nonprofit organfzatdon in-
curred the interest costs after Sep-
tember 29, 1995,in connection with ac-
uuisitione of capital assets that oc-
curred after that date.
(g) The interest allowab1l1ty provi-

sions of this section do not apply to a
nonpr-01it organlmtion subject to "full
coverage" under the Cost Accounting
Standards (CAS), as defined at 48 CFR
9903.201-2(a).The non-Federal entity's
Federal awards are instea.d subject to
CAB 414 (48 CFR 9904.414),"Cost of
Money as an Element of the Cost of Fa-
cilities Capital", a.nd CAB417 (48 CFR
9904.417),"Cost of Money as an Element
of the Cost of Capital Assets Under
Construction" .

i200.460 ~bying,
(a) The cost of certain influencing ac-

tivities associated with obtaining
grants, contracts, cooperatIve agree-
ments, or loans is an unallowable cost.
Lobbying with respect to certain
grants, contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, including among oth-
ers, the provisions of 31U.S.C. 1352,as
well 8.S the common rule, "New Re-
strictions on Lobbying" published at 55
FR 6786(February as, 1990), including
definItiOns, a.nd the Office of Manage-
ment and Budget "Governmentwide
Guidance for New Restrictions on Lob-
bying" and notices published at 54 FR
52306(December 20, 1989), 55 FR 24540
(June 15, 1990),57 FR 1772(January 16.
1992),a.nd61FR 1412(January 19, 1996).
(b) Executive lobbying costs. Costs

incurred in attempting to improperly
influence either directly or indirectly,
an employee or officer of the executive
branch of the Federal Government to
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give consideration or to act regarding a
Federal award or a regulatory matter
are unallowable. Improper influence
mea.ns any influence that induces or
tends to induce a Federal employee or
officer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In addition to the above, the fol-
lowtng restrictions a.re applicable to
nonpront organizations and IHEe:
(1) Costs associated with the fol-

lowing activities a.reUnallowable:
(1) Attempts to influence the out-

comes of any Federal, state, or local
election, referendum, initiative, or
simUa.r procedure, through in-kind or
cash oontributions, endorsements, pub-
licity, or simlla.r activity;

(li) Establishing, administering, oon-
trtbuting to, or paying the expenses of
a political party, campaign, pol1tlcal
action committee, or other organiza-
tion establ1shed for the purpose of in-
fluencing the outcomes of elections in
the United States;

(iii) Any attempt to Influence:
(A)The introduction of Federal or

state legislation;
(B) The enactment or modification of

any pending Federal or state legisla-
tion through communication with a.ny
member or employee of the Congress or
state legislature (including efforts to
influence state or local offlc1a.lsto en-
gage in similar lobbying activity);

(C)The enactment or modification of
any pending Federal or state legisla-
tion by preparing, distributing, or
using publicity or propaganda. or by
urging members of the general pub11c,
Dr any segment thereof, to contribute
to or participate In any mass dem-
onstration, ma.rch, rally, fund raising
drive, lobbying campaign or letter
writing or telephone campaign; or
(D) Any government oIDclal or em-

ployee in oonneotion with a decision to
sign or veto enrolled legislation;
(tv) Legislative llaison activities, in-

cluding attendance at legislative ses-
sions or committee hea.r1ngs.gathering
information regarding legislation, and
analyzing the effect of legislation.
when such activities are carried on in
support of or in knowing prepa.ration
for an effort to engage in unallowable
lobbying.

2 CFR Ch. II (1-1-15 Editi~)

(2) The following activities are ex-
cepted from the coverage of paragraph
(0)(1) of this seotion:

(i) Technical and faotual presen-
tations on topics directly related to
the performance of a grant, contract,
or other agreement (through hea.r1ng
testimony, statements, or lette1'l3 to
the Congress or a state legislature, or
subdivision, member, or cognizant staff
member thereof), in response to a docu-
mented request (including a Congres-
sional Record notice requesting testi-
mony or statements for the record at a
regula.rly scheduled hearing) made by
the non-Federal entity's member of
congress. legisla.tive body or a subdivi-
sion, or a cogn1za.nt staff member
thereof, provided such information is
readily obtainable and can be rea.d1ly
put In deliverable form, and further
provided that oosts under this seotion
for travel, lodging or meals are unal-
lowable unless incurred to offer testi-
mony at a regularly scheduled Congres-
sional hea.rlng pursuant to a written
request for such presentation made by
the Chairman or Ranking Minority
Member of the Committee or Sub-
committee conducting such hea.rlngs;

(11) Any lobbying made una.llowable
by paragraph (0)(1)(111) of this section
to influence state legislation in order
to dlreotly reduce the cost, or to avoid
material impairment of the non-Fed-
eral entity's authority to perform the
grant. contract, or other agreement; or

(Ui) AJJYactivity specif1cally author-
ized by statute to be undertaken with
funds from the Federal award.

(iv) Any activity excepted from the
definitions of "lobby1.ng" or "influ-
encing legislation" by the Internal
Revenue Code provisions tha.t require
nonprofit organizations to limit their
participation in direct and "grass
roots" lobbying activities in order to
retain their charitable deduction sta-
tus and avoid punitive excise taxes,
I.R.C. §§501(cXS), 501(h), 4911(a),Includ-
Ing:

(Al Nonpa.rtisan analysis, study, or
research reports;
(B) Examinations and discussions of

broad social, economic. and Bimila.r
problems; and

(C) Information provided upon re-
quest by a legislator for technical ad-
vice and aBBistance,as defined by 1.R.C.
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§4911(d)(2)and 26 CFR 56.4911-2(c)(1)-
(c)(3).
(v) When a non-Federal entity seeks

reimbursement for indirect (F&A)
costs, total lobbying costs must be sep-
arately identified in the indirect (F&A)
cost rate proposal, and thereafter
treated as other unallowable activity
costs in accordance with the proce-
dures of 1200.413Direct costs.
(vi) The non-Federal entity must sub-

mit as part of its annual indirect
(F&A)cost rate proposal a certification
that 'the requirements and standards 01
this section have been complied with.
(See also §200.U5 Required certifi-
oations.)
(vI1)(A)Time logs, calendars, or simi-

lar records are not required to be cre-
ated for purposes of complying with
the record keeping requirements in
§200.S02FinanoiaJ management with
respect to lobbying costs during any
particular calendar month when:
(1) The employee engages in lobbying

(as defined in paragraphs (c)(1) and
(c)(2) of this section) 25 percent or less
of the employee's compensated hours of
employment during that calendar
month; and
(2) Within the preceding five-year pe-

riod, the non-Federal entity has not
materially misstated allowable or un-
allowable costs of any nature, includ-
ing legislative lobbying costs.
(B) When conditions in paragraph

(c)(2)(vIi)(A)(1)and (2) of this section
are met, non-Federal entities are not
required to establ1sh reoords to support
the allowab1ltty of claimed costs in a.d-
dition to reoords already required or
maintained. Also, when conditions in
paragraphs (c)(2)(vii)(A)(1) and (2) of
this section are met, the absence of
time logs, calendars, or similar records
will not serve as a basis for disallowing
costs by contesting estimates of lob-
bying time spent by employees during
a calendar month.
(viii) The Federal awarding agency

must establish procedures for resolving
in a.dvance, in consultation with OMB,
any significant questions or disagree-
ments concerning the interpretation or
application of this section. Any such
adva.nce resolutions must be binding in
any subsequent settlements, audits, or
investigations with respect to that
grant or contract for purposes of inter-

§200.453

pretation of this part, provided, how-
ever. that this must not be construed
to prevent a contractor or non-Federal
entity from contestma the lawfulness
of such a determination.

§100.451 Losses on other awards or
contract..

Any excess of costs over income
under any other awlU'dor contract of
any nature is unallowable. This in-
cludes, but ts not limited to, the non-
Federal entity's oontributed portion by
reason of cost-sharing agreements or
any under-reooveries through negotia-
tion of flat amounts for indirect (F&A)
oosts. AlBO,any excess of costs over au-
thor1zed funding levels transferred
from any award or contract to another
award or contract is unallowable. All
losses are not allowable indirect (F&A)
coste and are required to be included in
the appropriate indirect cost rate base
for allocation of indirect costs.

1200.452 Maintenance and repair
costa.

Costs incurred for utilities, insur-
ance, security, necessary maintenance,
janitorial services, repair, or upkeep of
buildings and equipment (Including
Federal property unless otherwise pro-
vided for) which neither add to the per-
manent value of the property nor ap-
preciably prolong 1ts intended life, but
keep it in an effioient operating condi-
tion, are allowable. Costs incurred for
improvements whioh add to the perma-
nent value of the buildings and equip-
ment or apprec1ably prolong their in-
tended life must be treated as capital
expenditures (see 1200.439Equipment
and other capital expenditures). These
costs are only allowable to the extent
not paid through rental or other agree-
ments.

t 200M3 Materials and InlPpJies costs,
iDcludiDg costs of computiDl' de-
vlees,

(a) Costs incurred for materials, sup-
plies, and fabricated parts neceeearv to
carry out a Federal award are allow-
a.ble.
(b) Purchased materials and supplies

must be charged at their actual prices,
net of applicable oredits. WithdrawalB
from general stores or stockrooms
must be oharged at their actual net
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cost under any recognized naetbod of
pricing inventory withdrawals, consist-
ently applied. Incoming transportation
charges are a proper part of materials
and supplies costs.
(c) Materials and supplies used for

the performance of a. Federal award
may be charged as direct costs. In the
speciflc case of computing devices,
charging as direct coste is allowable for
devices that are essential and allo-
cable, but not solely dedicated, to the
performance of a Federal award.
(d) Where federally-donated or rur-

nished materials are used in per-
forming the Federal award, such mate-
rials will be used without charge.
[78 FR 78608,Dec. 26, 2018, All amended at 79
FR 76887,Dec. 19, 2014)

1200.454 Member8hips, subscriptiODII,
and prof8ll8ional activity costa.

(a) Costs of the non-Federal entity's
membership in business, technica.l, and
professional organizations are allow-
a.ble.
(b) Costs of the non-Federal entity's

subscriptions to business, professional,
and technical periodicals are allowable.
(c) Costs of membership in any civic

or community organ1zation are allow-
able with prior approval by the Federal
awarding agency or pass-through enti-
ty.
(d) Costs of membership in any coun-

try club or social or dining club or or-
ganization are unallowable.
(e) Costs of membership in organiza-

tions whose primary purpose is lob-
bying are unallowa.ble. See also §200.450
Lobbying.

§200.455 Organization costa,
Costs such as incorporation fees, bro-

kers' fees, fees to promoters, orsamsere
or management consultants, attorneys,
accountants, or investment counselor,
whether or not employees of the non-
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Federal
awarding agency.

t 200.456 Participant support costs.
Participant support costs as defined

in §200.75 Participant support costs are
allowable with the prior approval of
the Federal awarding agency.

2 CFR Ch. II (1-1-15 Edition)

§200.457 Plant and security costs.
Necessary and reasonable expenses

incurred for protection and security of
facil1ties, personnel, and work products
are allowable. Such costs include. but
are not limited to. wages and uniforms
of personnel engaged in seourity activi-
ties; equipment; barriers; prot.ective
(non-military) gear; devices, and equip-
ment; contractual security services;
and consultants. Ca.pital expenditures
for plant seourity purposes are subject
to 1200.439 Equipment and other capital
expenditures.
[78 FR 78608,Dec. se. 2013, as amended at 79
FR 76887,Dec. 19.2014]

§200.468 Pre·award costs.
Pre-award costs are those incurred

prior to the effective date of the Fed-
eral a.warddirectly pursuant to the ne-
gotiation and 1n anticipation of the
Federal award where such costs are
necessary for efficient and timely per-
formance of the scope of work. Such
costs a.re allowable only to the extent
that they would have been allowable if
incurred after the date of the Federa.l
award and only with the written ap-
proval of the Federal awarding agency.

1200.459 Professional service costs.
(a) Costs of professional and consult-

ant services rendered by persons who
are members of a particular profession
or possess a special sklll, and who are
not officers or employees of the non-
Federal entity. are allowable, subject
to paragraphs (b) and (c) when reason-
a.ble in relation to the services ren-
dered and when not contingent upon
recovery of the coste from the Federal
Government. In addition, lega.l and re-
lated services are limited under
§200.485 Defense and prosecutdon of
criminal and civil prooeedings, claims,
appeals and patent infringements.
(b) In determin1ng the allowab1lity oC

costs in a particular case, no single fac-
tor or any speoial combination of fac-
tors is necessarily determinative. now-
ever, the following factors are relevant:
(1) The nature and scope of the serv-

tee rendered in relation to the service
required.
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(2) The neceBSlty of contracting for
the service. considering the non-Fed-
eral entity's capability in the par-
ticular area.
(8) The past pattern of such costs.

particularly in the years prior to Fed-
eral awards.
(4) The impact of Federal awards on

the non-Federal entity's business (i.e.,
what new problems have arisen).
(5) Wbether the proportion of Federal

work to the non-Federal entity's total
business is such as to influence the
non-Federal entity in favor of incur-
ring the cost, particularly where the
services rendered are not of a con-
tinuing nature and have little relation-
Ship to work under Federal awards.
(6) Whether the service can be per-

formed more economically by direct
employment rather than contracting.
(7) The qualifications of the indi-

vidual or concern rendering the service
and the customary fees charged, espe-
cially on non-federally funded activi-
ties,
(8) Adequacy of the contractulU

agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
quired, rate of compensation, and ter-
mination provisions).
(c) In addition to the factors in para-

graph' (b) of thIs section, to be allow-
able, retainer fees must be supported
by evidence of bona fide services avail-
able or rendered.

f JOO.460 Propoeal coate.
Proposal costs are the oosts of pre-

paring bids. proposals, or appl1catlons
on potentilU Federal and non-Federal
awards or projects, including the devel-
opment of data necessary to support
the non-Federal entity's bids or pro-
posals, Proposal costs of the current
accounting period of both successful
and unsuccessful bids and proposals
normally should be treated as indirect
(F&A) costs and allocated currently to
all activities of the non-Federal entity.
Ko proposal costs of past accountmg
periods will be allocable to the current
period.

§200.461 Publication and printing
coats,

(a) Publication costs for electronic
and print media, Including distribu-
tion, promotion. and generlU handUng

§2oo.463

are allowable. If these costs are not
identifiable with a particular cost ob-
jective, they should be allocated 8.8 in-
direct costs to all benefiting activities
of the non-Federal entity.
(b) Page charges for professional

journal publ1cations are allowa.ble
where:
(l) The publicatiOns report work sup-

ported by the Federal Government; and
(2) The charges are levied impartially

on all items published by the journal.
whether or not under a Federal award.
(8) The non-Federal entity may

oharge the Federal award before close-
out for the costs of publ1cation or shar-
ing of research results if the costs are
not incurred during the period of per-
formance of the Federal award.

S200.462 Rearrangement and reeon-
Vel'8iODcom.

(a) Costs incurred for ordinary and
normal rearrangement and alteration
of fs.c1l1ties are allowable as indirect
costs. SpeCial a.rrangements and alter-
ations costs incurred specifically for a
Federal award are allowable as a direct
cost with the prior approval of the Fed-
eral awarding agency or pass-through
entity.
(b) Costs incurred in the restoration

or rehabilitation of the non-Federal en-
tity's facilities to approximately the
same condition existing immediately
prior to commencement of Federal
awards. lese costs related to norma.l
wear and tear, are allowable.

§200.468 Recruiting coste,
(a) Subject to paragraphs (b) and (0)

of this section, and provided that the
size of the staff recruited and main-
tained is in keeping with workload re-
qutrements, costs of "help wanted" ad-
vertising, operating coste of an em-
ployment offl~e necessary to secure
and maintain an adequate staff. costs
of operating an aptitude and edu-
cational testing program, travel costs
of employees while engaged In recruit-
ing personnel. travel costs of appli-
cants for interviews for prospective
employment, and relooation costs in-
curred inctden t to recruitment of new
employees. are allowable to the extent
that such costs are incurred pursuant
to the non-Federal entity's standard
recruitment program. Wbere the non-
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Federal entity uses employment agen-
cies, costs not in excess of standard
commercial rates for such services are
allowable.
(b) Special emoluments, fringe bene-

fits, and salary allowances incurred to
&ttract professional personnel that do
not meet the test of reasonableness or
do not conform with the established
practices of the non-Federal entity, are
unall owable.
(c) Where relocation OOliteincurred

incident to recruitment of a new em-
ployee have been funded in whole or in
part to a Federal award, and the newly
hired employee resigns for reasons
within the employee'S control within 12
months after hire, the non-Federal en-
tity will be required to refund or credit
the Federal share of such relocation
costs to the Federal Government. See
also §200.464Relocation costs of em-
ployees.
(d) Short-term, travel visa. OOlite(as

opposed to longer-term, immigration
visas) are generally allowable expenses
that may be proposed as a direct cost.
Since short-term viBa8are issued for a
specific period and purpose, they can be
clearly identif1ed as directly connected
to work performed on a Federal award.
For these costs to be directly charged
to a Federal award, they must:
(1) Be critical and necessary for the

conduct of the project;
(2) Be allowable under the applicable

cost principles;
(3) Be consistent with the non-Fed-

eral entity's cost accounting practices
and non-Federal entity policy; and
(4) Meet the definition of "direct

cost" as described in the applicable
cost principles.
[78 FR 78608, Dec. 26, 2013, as amended a.t 79
FR 75887.Dec. 19. 2014]

f 200.464 Relocation costa of employ·
ees,

(a) Relocation costs are costs inci-
dent to the permanent change of duty
assignment (for an indefinite period or
for a stated period of not less than 12
months) of an existing employee or
upon recruitment of a new employee.
Relocation costs are allowable, subject
to the l1mitationll described in para-
graphs (b), (c), and (d) of this section.
provided that:

2 CFR Ch. II 0-1-15 EdlHon)

(1) The move is for the benefit of the
employer.
(2) Reimbursement to the employee

is in accordance with an established
written policy consistently followed by
the employer.

(8) The reimbursement does not ex-
ceed the employee's actual (or reason-
a.bly 8stima.ted) expenses.
(b) Allowable relocation coste for

current employees are lIm1ted to the
following:
(1) The costs of transportation of the

employee. members of his or her Imme-
diate family and his household, and
personal effects to the new location.
(2) The costs of finding a new home,

such as advanoe trips by employees and
spouses to locate living quarters and
temporary lodging during the transi-
tion period, up to maximum period of
30oalendar days.
(3) Closing coste, such aa brokerage,

legal, and appraisal fees, incident to
the dispoSition of the employee's
former home. These costs, together
with those described in (4), are l1mited
to 8 per cent of the sales price of the
employee's former home.
(4) The continuing costs of ownership

(for up to six months) of the vacant
former home after the settlement or
lea.se date of the employee's new per-
manent home, such as maintenance of
buildings and grounds (exclusive of fix-
ing-up expenses), utilities, taxes, and
property Insurance.
(5) Other neceeearz and reasonable

expenses norma.l1y incident to reloca-
tion, such as the oosts of canceling an
unexpired lease, transportation of per-
sonal property, and purchasing insur-
ance against loss of or damages to per-
sonal property. The cost of canceling
an unexpired lease is l1m1ted to three
times the monthly rental.
(c) Allowable relocation costs for new

employees are l1m1ted to those de-
scribed in pa.ragra.phs (b)(l) and (2) of
this section. When relocation costs in-
curred incident to the recruitment of
new employees have been oharged to a
Federal a.ward and the employee re-
signs for reasons within the employee's
control within 12 months after hire,
the non-Federal entity must refund or
credit the Federal Government for its
share of the cost. However, the costs of
travel to an overseas loca.tion must be

168

oATIACHMENT •..•.•••..........

PAGE .~~ .••.. OF .J~ ...PAGES



OMS Guidance

considered travel costs in accordance
with §200.474 Travel costs, and not this
§2OO.464Relocation costs of employees,
for the purpose of this paragraph if de-
pendents are not pennitted at the loca-
tion for IlJlY reason and the costs do
not include costs of transporting
household goods.

(d) The following costs related to re-
location are una.llowable:

(1) Fees and other costs assooiated
with acquiring a new home.

(2) A loss on the sale of a former
home.

(3) Continuing mortgage principal
and interest payments on a home being
sold.

(4) Income taxes paid by an employee
related to reimbursed relocation costs.
[78 FR 711808,Dec. 26, 2013, a.s amended at 79
FR 76887,Dec. 19, 2014)

§200.485 Rental costs of real property
and equipment,

(a) Subject to the limitations de-
scribed in paragraphs (b) through (d) of
this section, rental costs are allowable
to the extent that the rates are reason-
able in light of such factors as: rental
costs of comparable property, if any;
market conditions in the area; alter-
na.tives avallable; and the type, life ex-
pectanoy, condition. and value of the
property leased. Rental arrangements
should be reviewed periodically to de-
tennine if circumstances have changed
and other options are available.

(b) Rental costs under "sale and lea.se
back" arrangements are allowable only
up to the amount that would be al-
lowed had the non-Federal entity con-
tinued to own the property. This
amount would include expenses such as
depreciat1on, maintenance, taxes, s.nd
insurance.

(c) Rental costs under "less-than-
arm's-length" leases are allowable only
up to the amount (as explained in para-
graph (b) of this section). For this pur-
pose, a less-than-ann's-length lease is
one under which one party to the lease
agreement is able to control or sub-
stantially influence the actions of the
other. Such leaaes include, but are not
limited to those between:

(1) Divisions of the non-Federal enti-
ty;

§2OO.465

(2) The non-Federal ent1ty under
common control through common offi-
cers, directors, or members; and

(3) The non-Federal entity and a di-
rector, trustee, officer, or key em-
ployee of the non-Federal entity or an
immediate family member, either di-
rectly or through corporations, trusts,
or similar arrangements in which they
hold a controlling interest. For exam-
ple, the non-Federal entity may estab-
Usb a separate corporation for the sole
purpose of owning property and leasing
it back to the non-Pederal entity.

(4) Famny members Include one
party with any of the following rela.-
tionships to another party:

en Spouse, and parents thereof;
(11) Children, and spouses thereof;
(iii) Parents, and spouses thereof;
(iv) Siblings, and spouses thereof;
(v) Grandparents and grandchildren.

a.ndspouses thereof;
(vi) Domestic partner and parents

thereof, including domestic partners of
a.ny Individual in 2 through Ii of this
definition; and

(vii) Any individual related by blood
or affinity whose close association with
the employee is the equivalent of a
family relationship.

(5) Rental costs under leases which
a.re required to be treated as capital
lea.ses under GAAP are allowable only
up to the amount (as explained in para-
graph (b) of this section) that would be
allowed had the non-Federal entity
purchased the property on the date the
Iease agreement was executed, The pro-
vtsicns of GAAP must be used to deter-
mine whether a lease is a capital lease.
Interest costs related to capital leases
are allowable to the extent they meet
the criteria in §200.449 Interest. Unal-
lowable costs include amounts paid for
prOfit, management fees, and taxes
tha.t would not have been incurred had
the non-Federal entity purchased the
property.

(6) The rental of any property owned
by any individuals or entities affiliated
with the non-Federal entity, to include
commercial or resident1al real estate.
for purposes such as the home office
workspace is unallowable.
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§200.466 Scholarshipi and student aid
collta.

(a) Costs of echola1'Bhlps,fellowships,
and other programs of student ald at
IHEs are allowable only when the pur-
pose of the Federal award is to provide
training to selected participants and
the cba.rge is approved by the Federal
awllJ'ding agency. However, tuition re-
mission and other forms of compensa-
tion paid 88, or in Heu of, wages to stu-
dents performing necessa.ry work are
allowable provided that:

(1) Tbe individual is conducting ac-
tivities neceSSA1"y to the Federal
award;
(2) Tuition remission and other sup-

port are provided in accordance with
established policy of the !HE and con-
sistently provided in a like manner to
students in return for sim1lar activities
conducted under Federal awards as
well as other activities; and
(3) During the academic period, the

student is enrolled in an advanced de-
gree program at a non-Federal entity
or affiliated institution and tbe actIvi-
ties of the student in relation to the
Federal award are related to tbe degree
program; .
(4) The tuition or other pe.yments are

reasonable compensation for the work
performed and are conditioned explic-
itly upon tbe performance of necesBa.ry
work; and
(5) It is the mE's practice to simi-

larly compensate students under Fed-
eral awa.rds as well as other activities.
(b) Charges for tuition remission and

other forms of compensation paid to
students as, or in' lieu of, salaries and
wages must be subject to the reporting
requirements in 1200.430 Compensa-
tion-personal services, and must be
treated as direct or indirect cost in ac-
cordance with the actual work being
performed. Tuition remission may be
charged on an average rate hasis. See
also §200.481 Compen5&tion-fr1nge ben-
efits.

t 200.487 Selling and marketing COlIt8.

Costs of sel11ng and marketing any
products or services of the non-Federal
entity (unless allowed under §200.421
Advertising and public relations.) are
unallowable, except as direct costs,
with prior approval by the Federal

2 CFRCh. II (1-1-15 Edition)

awarding agency when necessary for
the performance of the Federal awa.rd.

§200.468 Speeialized lMlrvicefacllities.
(a) The costs of services provided by

highly complex or specialized·facilities
operated by the non-Federal entity.
such as computing fa.c1l1ties.wind tun-
nels. and reactors are allowable. pro-
vided the charges for the services meet
the conditions of either paragraphs (b)
or (c) of this section, and, in addition.
take into account any items of income
or Federal financing that quallfy as ap-
plicable credits under 1200.406 Applica-
ble credits.
(b) The costs of such services, when

material. must be charged directly to
applicable awards based on actual
usage of the services on the basil! of a
schedule of rates or established meth-
odology that:

(1) Does not discriminate between ac-
tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding UBag8 by the non-Federal enti-
ty for internal purposes, and
(2) Is designed to recover only the ag-

gregate costs of the services. The costs
of each service must. consist normally
of botb its direct costs and its allocable
share of all indirect (F&A) costs. Rates
must be adjusted at least biennially.
and must take into consideration overl
under appl1ed costs of the prevtous pe-
riod(s).
(c) Where the costs incurred for a

service are not material. they may be
allocated as indirect (F&A) costs.
(d) Under some extraordinary cir-

cumstances, where it Is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative costing arrangements, such
arrangements may be worked out with
the Federal cognizant agency for indi-
rect costs.

1200.469 Student activity costs.
Costs incurred for intramural activi-

ties. student publications, student
clubs, and other student activities, are
unallowable. unless specifically pro-
vided fcr in the Federal award.

§200.470 T8lt81 (including Value
Added Tax).

(a) For states. local governments and
Indian tribes:
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(1) Taxes that a governmental unit is
legally required to pay are allowable,
except for self-8.S8eBSedtaxes that dis-
proportionately affect Federal pro-
grams or changes in tax polioies that
disproportionately affect Federal pro-
grams.
(2) Gasoline taxes, motor vehicle

fees, and other taxes that are in effect
user fees for benefits provided to the
Federal Government are allowable.
(3) This provision does not restrict

the authority of the Federal awa.rd1ng
agency to identify taxes where Federal
participation Is mapproprtate. Where
the identification of the amount of un-
allowable taxes would require an inor-
dinate amount of effort, the cogniza.nt
agency for indirect costs may accept a
reasonable approximation thereof.
(b) For nonprofit organizations and

IHEs:
(1) In general, taxes which the nOD-

Federal entity is required to pay and
which are paid or a.ocrued in accord-
ance with GAAP, and payments made
to local governments in lieu of taxes
which are commensurate with the local
government services reoeived are al-
lowable, except for:
(1)Taxes from which exemptions a.re

available to the non-Federal entity di-
rectly or which are avaUable to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and, in the latter case, when the Fed-
eral awarding agency makes ava.ilable
the necessary exemption certificates,
(Ii) Spedal asseesments on land

which represent capItal improvements,
and
(111)Fecierallncome taxes.
(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-
terest thereon, whioh were allowed as
Federal award costs. will be cradl ted
either as a cost reduction or cash re-
fund. as appropriate, to the Federal
Government. However. any interest ac-
tually paid or credited to an non-Fed-
eral entity incident to a refund of tax,
interest. and penalty will be paid or
oredited to the Federal Government
only to the extent that such interest
accrued over the period during which
the non-Federal entity has been reim-
bursed by the Federal Government for
the taxes. interest, and penalties.

§2oo.471

(c) Value Added Tax (VAT) Foreign
taxes charged for the purchase of goods
or services that a non-Federal entity Is
legally required to pay in country is an
allowable expense under Federal
awards. Foreign tax refunds or applica-
ble credits under Federal awarde refer
to receipts, or reductton of expendi-
tures, which operate to offset or reduce
expense items that are allocable to
Federal awards as direct or indirect
costs. To the extent that such credits
accrued or received by the non-Federal
entity relate to allowable cost, these
costs must be credited to the Federal
awarding agency either as costs or cash
refunds. If the costs are credited back
to the Federal award, the non-Federal
entity may reduce the Federal share of
costs by the amount of the foreign tax
reimbursement, or where Federal
award has not expired, use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal awarding
agency.

§200.471 TerminatioD costs.

Termination of a Federal award gen-
erally gives rise to the incurrence of
costs. or the need for special treatment
of costs, which would not have arisen
had the Federal award not been termt-
nated. Cost principles covering these
Items are eet forth In this section.
They are to be used in conjunction
with the other provisions of this part
in tennination situations.
(a) The cost of items reasonably usa-

ble on the non-Federal entity's other
work must not be allowable unless the
non-Federal entity submits evidence
that it would not retain such items at
cost without sustaining a 1088.In de-
ciding whether such items are reaeon-
ably usable on other work of the non-
Federal entity, the Federal awarding
agency should consider the non-Federal
ent1ty's plans and orders for current
and scheduled activity. Contempora-
neous purchases of common items by
the non-Federal entity must be re-
garded as evidence that such items are
reasonably usable on the non-Federal
entity's other work. Any acceptance of
common items as allocable to the ter-
minated portion of the Federal award
must be limited to the extent that the
quantIties of such Items on hand, in
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transit. and on order are in excess of
the reasonable quantitative require-
ments of other work.
(b) If in a particular case. despi te all

reasonable efforts by the non-Federal
entity, certain costs cannot be discon-
tinued immediately alter the effective
date of term1nation. such coste are
generally allowable within the limita-
tione set forth 1n this part, except tha.t
any such costs cont1nuing after term1-
nation due to the negligent or willful
failure of the non-Federal entity to dis-
continue such costs must be unallow-
able.
(c) Loss of useful value of special

tooling, mach1nery, and equipment is
generally allowable if:
(1) Such spectal tool1ng, special ma-

chinery, or equipment is not reason-
ably capable of use in the other work of
the non-Federal entity,
(2) The interest of the Federal Gov-

ernment i8 protected by transfer of
title or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.3l3Equipment, paragraph
(d), and
(3) The 108s of useful value for any

one terminated Federal award ie lim-
ited to that portion of the acquisition
cost which bears the same ratio to the
total acquisition cost as the termi-
na.ted portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the special tooling, mach1nery,
or equipment was acquired.
(d) Rental coste under unexpired

leases are generally allowable where
clearly shown to have been reasonably
necessary for the performance 01 the
terminated Federal award lese the re-
sidual value of euch leases, if:
(1) The amount of such rental

claimed does not exceed the reaeonable
use value of the property leased for the
period of the Federal award and such
further period as may be reasonable,
and
(2) The non-Federal entity makes an

reasonable efforts to terminate, assign,
eettle. or otherwise reduce the cost of
such lease. There also may be 1ncluded
the cost of alterations of such leased
property, provided such alterations
were necessary for the performance of
the Federal award, and of reasonable

2 CFRCh.n (1-1-15 EdlHon)

restoration required by the provtslons
of the lease.
(e) Bettlement expenses 1ncluding the

following are generally allowable:
(1) Aocounttng, legal, clerical, and

Similar costs reasonably necessary for:
(1) The preparation and presentation

to the Federal awarding agency o£ set-
tlement claims and supporting data
with respect to the terminated portion
of the Federal award, unless the termi-
nation is for cause (see Subpart D--
Post Federal Award Requirements of
this pa.rt, I§200.338Remedies £or Non-
oompliance through 200.342Effeots or
Suepension and term1nation); and

(11) The termination and settlement
of subawards.
(2) Reasonable costs for the storage,

transportation, proteotion, and disposi-
tion of property provided by the Fed-
eral Government or acquired or pro-
duced for the Federal award.

(1) Claims under subawards, including
the allocable portion of claims which
are common to the Federal award and
to other work of the non-Federal enti-
ty, are generally a.11owable.An appro-
priate share of the non-Federal entity's
indirect costs may be allocated to the
amount of settlements with contrac-
tors and/or subrecipients, provided that
the amount allocated is otherwise con-
sistent with the basic guidelines con-
tained in 1200.414Indirect (F&A) costs.
The 1ndirect costs 80 allocated must
exclude the same and similar costs
cla.imed directly or indirectly as settle-
ment expenses.'

UOO.472 Trainin, aDd education COBta.

The cost o£ training and education
provided ror employee development is
allowable.

t 200.473 Transportation costs.
Costs incurred for freight, express,

cartage, postage, and other transpor-
tation services relating either to goods
purchased, 1n process, or delivered, are
allowable. When such costs can readily
be ident1f1ed with the items involved,
they may be charged directly II.B tra.ns-
portation costs or added to the cost of
such items. Where identification with
the materials received cannot readily
be made, inbound transportation cost
may be charged to the appropriate in-
direct (F&A) cost accounts if the non-
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Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound freight, if reimbursable under
the terms and conditions of the Federal
award, should be treated as a direct
cost.

§200.474 Travel COllY,

(a) General. Travel costs are the ex-
penses ror transportation, lodging, sub-
sistence, and related items incurred by
employees who are in travel status on
official businese of the non-Federal en-
tity. Such costs may be charged on an
actual ccst basis, on a per diem or
mileage basis iII lieu of actual costs iII-
curred, or on a comb1Dation of the two,
provided the method used is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity's non-federally-funded activities
and in accordance with non-Federal en-
tity'S written travel reimbursement
policies. Notwithstanding the provi-
sions of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written a.pproval of the Fed-
eral awa.rding agency or pass-through
entity when they are specifically re-
lated to the Federal award.
(b) Lodging ana subsistence. Costs iII-

ourred by employees and officers ror
travel, iIlclud1ng costs oflodging, other
subsistence, and incidental expenses,
must be considered reasonable and oth-
erwise allowable only to the extent
such costs do not exceed charges nor-
mally allowed by the non-Federal enti-
ty in Its regular operations as the re-
sult or the non-Federal entity's written
travel polioy. In addition, if these costs
are charged directly to the Federal
award documentation must justify
that:
(1) Participation of the individual is

necessa.ry to the Federal award; and
{2)The costs are reasonable and con-

sistent with non-Federal entity's es-
tablished travel policy.
(c)(l) Temporary dependent care

costs (as dependent is defined in 26
U.S.C. 152) above and beyond regular
dependent care that directly results
from travel to conferences is allowable
provided that:

§200.474

(1)The costs are a direct result of the
individual's travel for the Federal
award;

(11) The costs are consistent with the
non-Federal entity's dooumented trav-
el policy for all entIty travel; and

(111) Are only temporary during the
travel perrod,
(2) Travel costs for dependents are

unallowable, except for travel or dura-
tion of six months or more with prior
approval of the Federal awarding agen-
cy. See also §200.432 Conferences.
(d) In the absence of an acoeptable,

written non-Federal entity policy re-
garding travel costs, the rates and
amounts estabUshed under 5 U.S.C.
5701-11.("Travel and Subsistence Ex-
penses; Mileage Allowances"), or by
the Administrator or General Services,
or by the President (or his or her des-
ignee) pursuant to any provisions of
such subchapter must apply to travel
under Federal awards (48 CFR 81.205-
46(80»,
(e) Commercial air travel. (1) Airfare

costs in excess of the basic least expen-
sive unrestricted accommodations
class offered by commercial airlines
are unallowable except when such ac-
commodations would:
(i) Require circuitous routang;
(11)Require travel during unreason-

able hours;
(111)Excessively prolong travel;
(iv) Result in additional costs that

would offset the transportation sav-
ings; or
(v) Offer accommodations not reason-

ably adequate for the traveler's med-
ical needs. The non-Federal entity
must justify and document these condi-
tions on a case-by-case basis in order
for the use of first-class or business-
class airfare to be allowable in such
cases.
(2) Unless a pattern of avoidance is

detected, the Federal Government w1l1
generally not question a non-Federal
entity's determinations that cus-
tomary standard airfare or other dis-
count airfa.re is unava.ilable for specific
trips if the non-Federal entity can
demonstrate that such a.1rfare was not
available in the specific case.
(f) Air travel by other than commercial

carrier. Costs of travel by non-Federal
entity-owned. -Ieased, or -chartered
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aircraft include the cost of lease, char-
ter, operation (including personnel
costs), maintenance, depreciation, in-
surance, and other related costs. The
portion of such costs that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, is unallow-
able.
[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 7588'1.Dec. 19, 20141

UOCU75 Tru.tees.
Tra.vel and subsistence costs of trust-

ees (or directors) at IHBs and nonpro!1t
organizations are allowable. See also
§ 200.474 Travel costs.

Subpart F-Audit Requirements
GENERAL

§200.500 PurpoI1e.
This part sets forth standards ror ob-

taining consistency and uniformity
among Federal agencies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDITS

§ 200.501 Audit requirements.
(a) Audit required. A non-Federal enti-

ty that expends $750,000 or more during
the non-Federal entity's fiscal year in
Federal awards must have a single or
progra.m-specific audit conducted for
that year in accordance with the provi-
sions of this part.

(b) Single audit. A non-Federal entity
that expends S750.000 or more during
the non-Federal entity's fiscal year in
Federal awards must have a single
audit conducted in accordance with
1200.514 SCOPfl of audit except when it
elects to have a.program-specific audit
conducted in accordance with para-
graph (c) of this section.

(c) Program-specific audit electicm.
When an auditee expends Federal
awards under only one Federal pro-
gram (excluding R&D) and the FederaJ
program's statutes, regulations, or the
terms and conditions of the Federal
awa.rd do not require a financial state-
ment audit of the auditee, the aud1tee
may elect to ha.ve a program-specific
audit conducted 1n accordance with
§200.507 Program-specific audits. A pro-
gram-speclflc audit may not be elected

2 CFR Ch. II (1-1-15 EdlHon)

for R&D unless all of the Federal
awards expended were received from
the same Federal agency, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
cy. or pass-through entity in the case
of a subrecipient, approves in advance
a program-specific audit.
(d) Exemption when Federal awards ex-

pended are less tlwn 1750,000.A non-Fed-
eral entity that expends less than
S750,OOOduring the non-Federal entity's
fiscal year 1n Federal awards ill exempt
from Federal audit reQ.uirements for
that year, except II.S noted in 1200.503
Relation to other audit requirements,
but records must be available for re-
view or audit by appropriate officials
of the Federal agency, pass-through en-
tity, and Government Accountability
Office (GAO).
(e) Federally Funded Research and De-

velopment Centers (FFRDG). Manage-
ment or an auditee that OWDS or oper-
ates a FFRDC may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.
(0 Subrecipient.! aitd contractors. An

auditee may Simultaneously be a re-
cipient. a subreclpient, and a con-
tractor. Federal awards expended as a
recipient or a subrecipient are subject,
to audit under this part. The paymente
received for goods or services provided
as a contractor are not Federal awards.
Section §200.330 Subrecipient and con-
tractor determinations sets forth the
considerations in determining whether
payments constdtute a Federal award
or a payment for goods or services pro-
vided as a contractor.
(g) CompliallCe responsibility for con-

tractors. In most cases. the audltee's
compliance responsib1l1ty for contrac-
tors Is only to ensure that the procure-
ment, receipt, and payment ror goods
and services comply with Federal stat-
utes, regulations, and the terms and
conditions or Federal awards. Federal
award compl1ance requirements nor-
mally do not pass through to contrac-
tors. However, the auditee is respon-
sible for ensuring compliance for pro-
curement transactions which are struc-
tured such that the contractor is re-
sponsible for program compl1ance or
the contractor's records must be re-
viewed to determine program compli-
ance. Also, when these procurement
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transactions relate to a major pro-
gram, the scope of the audit must in-
clude determining whether these trans-
actions are in compliance with Federal
statutes, regulations, and the terms
and conditions of Federal awards.

(h) FOT-profjt subrecipient. Since this
part does not apply to for-profit sub-
recipients, the pass-through entity is
responsible' for establillhing require-
ments, as neceesary, to ensure compli-
anoe by for-profit subrecipients. The
agreement with the for-profit sub-
recipient must describe applicable
compliance requirements and the for-
profit subrecipient's complranoe re-
sponsibility. Methods to ensure compli-
ance for Federal awards made to for-
profit subreclpients may include pre-
award audits, monitoring during the
agreement, and post-award audits. See
also §200.331 Requirements for pass-
through entities.
('18 FR 78608. Dec. 26, 2013, as amended at 79
FR 75887,Dec. 19, 2(14)

§ 200.502 BJWs for determiDing Fed-
eral awards ellPtlDded.

(a) Detrnnining Federal awards ex-
pended. The determination of when a
Federal award is expended must be
based on when the activity rela.ted to
the Federal award occurs. Generally,
the activity pertains to events that re-
quire the non-Federal entity to comply
with Federal statutes, regulations, 8.Ild
the terms and conditions of Federal
awards, such as: expenditure/expense
transactions associated with awards In-
eluding gra.nts, cost-reimbursement
contraots under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, 8.Ild direct appropriations; the
disbursement of funds to subreciplents;
the use of loan proceeds under loan and
108.IIguarantee programs; the receipt of
property; the rece1pt of surplus prop-
erty; the receipt or use of program in-
come; the distribution or use of food
commodities; the disbursement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in force.

(b) Loan and loan guarantees (loans).
Since the Federal Government is at
risk for Ioans until the debt is repaid,
the following guidel1nes must be used
to calculate the value of Federal
awards expended under loan programs,

§200.502

except as noted in paragraphs (c) and
(d) or this section:

(1) Value of new loans made or re-
ceived during the audit period; plus

(2) Beginning of the audit period bal-
ance of 108.Ilsfrom previous years for
which the Federal Government imposes
continuing compliance requirements;
plus

(3) Arly interest subsidy, cash, or ad-
min1stratlve cost allowance received.

(c) Loan and loan guarantees (loans) at
IHEs. When loans are made to students
of an !HE but the IHE does not make
the loans, then only the value of loans
made during the audit period must be
oonsidered Federal awards expended in
that audit period. Tbe balance of loans
for previous audit periods is not in-
cluded as Federal awards expended be-
cause the lender accounts for the prior
balances.

(d) Prior loan and loan guarantees
(loans). Loans, the proceeds of which
were received and expended in prior
years, are not oonsidered Federal
awards expended under this part when
the Federal statutes, regulattons, and
the terms and conditions of Federal
awards pertaining to such loans Impose
no oontinuing oompliance require-
ments other than to repay the loans.

(e) Endowment funds. The cumulative
balance of Federal awards for endow-
ment funds that are federally re-
stricted are oonsidered Federal awards
expended in each audit period in which
the funds are still restricted.

(f) Free rent. Free rent received by
itself is not considered a Federal award
expended under this part. However, free
rent received as part of a Federal
award to carry out a Federal program
must be included in determining Fed-
eral awards expended and subject to
audit under this part.

(g) Valuing non-cash assistance. Fed-
eral non-cash asstatance, such as free
rent, food commodities, donated prop-
erty, or donated surplus property, must
be valued at fair market value at the
time of receipt or the assessed value
provided by the Federal agency.

(h) Medicare. Medicare payments to a
non-Federal entity for providing pa-
tient care services to Medlcare-eligible
individuals are not considered Federal
awards expended under th1s part. .
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(1) Medicaid. Medioaid payments to a
subrecipient for providing patIent care
services to Medicaid-eligible individ-
uals are not coneidered Federal awards
ezpended under this part unless a state
requires the funds to be treated as Fed-
eral awards expended because reim-
bursement is on a cost-reimbursement
basis.

(j) Certain loans provided b1/ the Na-
tional Credit Union Adminimation. For
purposes or this part, loane made from
the National Credit UIiion Share Insur-
ance Fund and the Central Liquidity
Facility that are funded by contribu-
tions from insured non-Federal entitles
are not considered Federal awards ex-
pended.
[78 FR 78608,Dec. 26. lK113,as amended at 79
FR 75887,Dec. 19,2014]

§200.503Relation to other audit reo
quirements.

(a) An audit conducted in accordance
with this part must be in lieu of any fi-
nancial audit of Federal awardls whIch
a non-Federal ent.ity Is required to un-
dergo under any other Federal statute
or regulation. To the extent that such
a.udit provides a Federal agenoy with
Lhe informatIon it requires to carry
out its responsibilities under Federal
statute or regulation, a Federal agency
must rely upon and use that informa-
tion.
(b) Notwithstanding subsection (a), a

Federal agency, Inspectors General, or
GAOmay conduct or arrange for addi-
tional audits whIch are neoessa.ry to
carry out its respone.b1lities under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Federal entity to conetrain, in
any manner, such Federal agency from
carrying out or arranging for such ad-
ditiona.l audits, except that the Federal
agency must plan such audits to not be
duplicative of other audits of Federal
awards. Prior to commencing such an
audi t, the Federal agency or pass-
through entity must revIew the FAC
for recent audits submitted by the non-
Federal entity, and to the extent such
audits meet a Federal agency or pass-
through entity's needs, the Federal
agency or pass-through entity must
rely upon and use such audits. Any ad-
ditional audits must be planned and
performed in such a way as to build

2 CFR Ch. II (1-1-15 EdItIon)

upon work performed, including the
audit documentation, sampling, and
testing already performed, by other
auditors.
(c) Tbe provisions of this part do not

limit the authority of Federal agencies
to conduct, or arrange for the conduct
or, audits and evaluations of Federa.l
a.wards, nor limit the a.uthority of any
Federal agency Inspector (fflneral or
other Federal official. For example, re-
quirements that .may be appUcable
under the FAR or CAS and the terms
and conditione or a cost-reimbursement
contract may include additional appli-
cable audits to be conducted or ar-
ranged for by Federal agencies.
(d) Federal agency to pay for addi-

tional audits. A Federal agency that
conducts or arranges for additional au-
dits must, consistent with other appli-
cable Federal statutes and regulations,
arrange for funding the full cost of
such additional audits. .
(e) Request for a program to be au-

dited as a major program. A Federal
awarding agency may request that an
auditee have a particular Federal pro-
gram audited as a major program in
l1eu of the Federal awarding agency
conducting or arranging for the addi-
tioD&l audits. To allow for planning,
such requests should be made a.t least
180 calendar days prior to the end of
the fiscal year to be audited. The
auditee, after coneultatlon with Its
auditor, should promptly respond to
such a request by informing the Fed-
era.l awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in §200.518
Major program determination and, if
not, the estimated incremental cost.
The Federal awarding agency must
then promptly confirm to the auditee
whether it wants the program audited
as a major program. If the program is
to be audited as a major program based
upon this Federa.l awarding agency re-
quest, and the Federal awarding agen-
es agrees to pay the full mcremental
costs, then the auditee must have the
program audited as a major program. A
pass-through entity may use the provi-
sions of this paragraph for a Bub-
recipient.
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§ 200.504 Frequency of sodlUi.
Except for the prov1sions for biennial

a.udits provided in paragraphs (a.) and
(b) of this section, audits required by
this part must be performed annually.
Any biennial audit must cover both
years within the biennial period.
(a) A state, local government. or In-

dian tribe that is required by constitu-
tion or statute, in effect on January 1.
1987, to undergo its audits less fre-
quently than annually, Is permitted to
undergo its audits pursuant to this
part biennla.lly. 'l'his requirement must
6tHI be in effect for the biennia.l period.
(b) Any nonprofit orga.n1zation that

had biennial audits for all bIennial pe-
riods ending between July 1, 1992, and
January 1, 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

1200.506 SanetiODll.
In oases of oontinued inab1l1ty or UD-

will1ngness to have an audIt conducted
in accordance with this part, Federal
agencies and p&SB-through entities
must take appropria.te action as pro-
vided in §200.338 Remedies for non-
compl1ance.

§200.506 Audit coats.
See §200.425 Audit services.

§ 200.607 Program-specHic audits.
(a) Program-specific audit guide avail-

able. In many cases, a program-specific
audit guide will be available to prov1de
speCific guIdance to the auditor with
respect to internal controls, compli-
ance requirements, suggested audit
procedures, and audit reporting re-
quirements. A 118ting of current pro-
gram-specific audit guides can be found
in the compliance supplement begin-
ning with the 2014 supplement includ-
ing Federal awarding agency contact
information and a Web site where a
copy of the guide can be obtained.
When a current program-specific audit
guide Is available, the auditor must
follow GAGAS and the guide when per-
forming a program-specific audit.
(b) Program-specific audit guide not

available. (1) When a current program-
specific audit guide Is not available,
the audltee and auditor must have ba-
sically the same responsibilities for the

5200.507

Federal program as they would bave
for an audit of a major program In a
single audit.
(2) The auditee must prepare the fi-

nancial statement(s) for the Federal
program that includes, at a minImum,
a schedule of expenditures of Federal
awards for the program and notes that
describe the significant accounting
policies used in preparing the schedule,
a summary schedule of prior a.udit find-
ings consistent with the requirements
of '200.511 Audit. findings follow-up,
paragraph (b), and a corrective action
plan consistent with the requirements
of §200.511 Audit findings follow-up,
paragraph (c).
(3) The auditor must:
(i) Perform an audi t of the financial

statementas) for the Federal program
in accordance with GAGAS;
(ii) Obtain an understanding of inter-

nal controls and perform tests of inter-
nal controls over the Federal program
consistent with the requirements of
§20D.514 Scope of audit, paragraph (c)
for a major program;
(1U)Perform procedures to determine

whether the auditee has complied with
Federal statutes, regulations, and the
terms and conditions of Federal awards
that could have a direct and material
effect on the Federal program con-
sistent with the requirements of
§20D.514 Scope of audit, paragraph (d)
for a major program;
(Iv) Follow up on prior audit findings,

perform procedures to a8SeSSthe rea-
sonableness of the summary schedule
of prior audit findings prepared by the
auditee in accordance with the require-
ments of 5200.511Audit findings follow-
up, and report, as a current year audit
finding, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
ing; and
(v) Report any audit findings con-

sistent with the requirementl! of
§2oo.516 Audit findings.
(4) The auditor's report(s) may be in

the form of either combined or sepa-
rate reports and may be organIzed dif-
ferently from the manner presented in
this section. The auditor's report(s)
must state that the audit was con-
ducted in accordance with this part
and include the following:

177

ATTACHMENT ..... I2...__....
PAGE ~9.\_.. Of ••.!.~ ..PAGES



§2oo.508

(1)An opinion (or disolaimer of opin-
ion) as to wbether the financial state-
mentes) of tbe Federal program is pre-
sented fairly in all material respects in
accordance with the stated acccuntdne
policies;

(ii) A report on internal control re-
lated to the Federal program, which
must describe the scope of testing of
internal control and the results of the
tests;

(iii) A report on compliance which in-
cludes an op1nlon (or disclaimer of
opinion) as to whether the auditee
complied with laws, regulatioDll, and
the terms and conditions of Federal
awards wbich could have a direot and
material effect on the Federal pro-
gram; and

(tv) A schedule of findings and ques-
tioued costs for the Federal program
that includes a summary of tbe audi-
tor's results relative to the Federal
program in a format consistent with
§200.516 Audit reporting, paragraph
(d)(l) a.ndfindings and questioned costs
consistent with the requirements of
§200.515 Audit reporting, paragraph
(d)(S).
(c) Report submission for prO(JTam-spe-

cific audits. (1) The audit must be com-
pleted a.nd the reporting required by
paragraph (0)(2) or (0)(3) of this section
submitted witbin the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months a.fter
the end of the audit period, unless a
different period is speo1f1edin a pro-
gram-speoifio audit guide. Unless re-
stricted by Federal law or regulation,
the auditee must make report copies
available for public inspection.
Auditees and auditore must ensure
that their respective parts of the re-
porting package do not include pro-
tected personally ident1f1a.bleinforma-
tion.

(2) Wben a program-spectnc audit
guide is available, the auditee must
electronically submit to the FAC the
data colleotion form prepared in ac-
cordance with §200.612Report submis-
sion, paragrapb (b), as applicable to a
program-speoific audit, and the report-
ing required by the program-speciflc
audit guide.

(3) When a program-specific audit
guide is not available, tbe reporting
package for a program-specific audit

2 CFR Ch. II (1-1-15 EditiOn)

must consist of the financial state-
mentes) of the Federal program, a sum-
mary schedule of prior audit findings,
and a correotive action plan as de-
scribed in paragraph (b)(2) of this sec-
tion, and the auditor's report(s) de-
scribed in paragrapb (b)(4) of this sec-
tion. The data collection form prepared
in accordance witb 1200.512Report sub-
misston, paragrapb (b), as applicable to
a program-specific audit, and one copy
or this reporting package must be elec-
tronically submitted to the FAC.
(d) Other sectum» of this part may

appll/. Program-specific audits are sub-
ject to:
(1) 200.500Purpose througb 200.508Re-

lation to other audit requirements,
paragraph (d);

(2) 200.504 Frequency of audits
through 200.506Audit costs;

(3) 200.508 Audttee responsIbilities
through 200.509Auditor selection;

(4)200.511Audit findings follow-up;
(5) 200.512Report submieeton, para-

graphs (e) through (b);
(6) 200.513Responsibilities;
(7) 200.516 Audit flnd.1ngB through

200.517Audit documentation;
(8) 200.521Management decision, and
(9) Other referenced provisions of this

part unless contrary to the provisions
of this section, a program-specific
audit guide, or program statutes and
regulattons,
[78 FR 786OEl,Dec. 26, 3018, &8 amended at '19
FR 71i887,Dec. 19, 2(14)

AUDlTEES

1200.1508Auditee reBpODsibilities.
The a.uditee must:
(a) Procure or otherwise arrange for

tbe a.udlt required by this part in ac-
cordance with §200.509Auditor selec-
tion. and ensure it is properly per-
formed and submitted wben due in ac-
oordance with 1200.512Report submis-
sion.

(b) Prepare appropriate financial
statements, including the schedule of
expenditures of Federal awards in ac-
cordance with §200.510Financia.l state-
ments.

(c) Promptly follow up and take cor-
rective action on audit findings, in-
cluding preparation of a summary
scbedule of prior audit findings and a
corrective action plan in accordance
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with §200.511Audit findings follow-up,
paragraph (b) and 1200.511Audit find-
Ings follow-up, paragraph (c), respec-
tively.
(d) Provide the auditor with acceaa to

personnel, accounts, books, records,
supporting documentation, and other
Information as needed for the auditor
to perform the audit required by this
part.

1200.509 Auditor aelection.
(a) Auditor prgcurement. In procuring

audit services, the audltee must follOW
the procurement standards prescribed
by the Procurement Standards in
§§200.3l7 Procurement by states
through 20.326Contract provisions of
Subpart D- Post Federal Award Re-
Quiremente of this part or the FAR (48
CFR part 42), as applicable. When pro-
curing audit services, the objective is
to obtain hlgh-qual1ty audits. In re-
questing proposals Cor a.udit services,
the objectives and scope of the audit
must be made clear and the non-Fed-
eraJ entity must request a copy of the
audit organization's peer review report
which the auditor is required to pro-
vide under GAGAS. Factors to be con-
sidered in evaluating each proposal for
audit services Include the responsive-
ness to the request for proposal, rel-
evant experience, availability of sta.ff
with profeesional quallflcatlons and
technical abilities, the results of peer
and external quality control reviews,
and price. Whenever poeslble, the
auditee must make positive efforts to
utilize small businesses, mmorrtv-
owned firms, and women's business en-
terprises, in procuring audit services as
stated in 1200.321 Contracting with
small and minority bustnesees, wom-
en's businsss enterprises, and la.bor
surplus area firms, or the FAR (48CFR
part 42),as appllca.ble.
(b) Restriction on auditor preparing in-

direct cost proposal3. An auditor who
prepares the indirect cost proposal or
cost allocation plan may not also be se-
lected to perform the audit requtred by
this part when the indirect costs recov-
ered by the auditee during the prior
year exceeded 51 million. This restric-
tion applies to the base year used In
the preparation of the indirect cost
proposal or cost allocation plan and
any subsequent years in which the re-

§200.510

suIting Indirect cost agreement or cost
allocation plan is used to recover coste.
(c) Use of Federal auditors. Federal

auditors may perform all or part of the
work required under this part If they
comply fully with the requirements of
this part.

1200.510 FiDaDcialBtatemenu.
(a) Financial statements. The auditee

must prepare Onancial statements that
reflect its finanoial position, results of
operations or changes in net aeaete,
and. where appropriate, cash flows for
the fiscal year audited. The financial
statemente must be for the same orga-
nizational unit and fiscal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide finanolal statements may also in-
clude departments, agencies, and other
organizational units that have separate
audite in accordance with §200.514
Scope of audit, paragraph (a) and pre-
pare separate financial statemente.
(b) Schedule of expenditures of Federal

awards. The auditee must also prepare
a schedule ot expenditures of It'ederal
awards for the period covered by the
auditee's financial statements which
must include the total Federal awards
expended as det.ermined In accordance
with §200.502 Basts for determining
Federal awards expended. While not re-
quired. the auditee may choose to pro-
vide information requested by Federal
awarding agencies and pass-through
entities to make the schedule easter to
use. For example, when a Federal pro-
gram has multiple Federal award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separately. At a
minimum, the schedule must:
(1) List individual Federal programs

by Federal agency. For a cluster of pro-
grams, provide the cluster name, list
Individual Federal programs within the
cluster of programs, and provide the
applicable FederaJ agency name. For
R&D, total Federal awards expended
must be shown either by individua.l
Federal award or by Federal agency
and major subdivision within the Fed-
eral agency. For example, the National
Institutes of Health is a major subdivi-
sion in the Department of Health and
Human Services.
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(2) For Federal awards received a.s a
subrectpient, the name of the pass-
through entity and identifying number
assigned by the pass-through entity
must be included.
(3) Provide total Federal awards ex-

pended for ea.ch individual Federal pro-
gram and the CFDA number or other
identifying number when the CFDA in-
formation is not available. For a clus-
ter of programs also prov1de the total
for the cluster.
(4) Include the total amount provided

to subrecipients from each Federal pro-
gram.
(5) For loan or loan guarantee pro-

grams described in §200.502 BaRis for
determining Federal awards expended,
paragraph (b), identifY in the notes to
the schedule the balances outstanding
at the end of the audJt period. This is
in addJtion to including the total Fed-
eral awards expended for loan or loan
guarantee programs in the schedule.
(6) Include notes that describe that

significant accounting policies used in
preparing the schedule, and note
whether or not the auditee elected to
use the 10% de minimis cost rate a.s
covered in §200.414. Indirect (F&A)
costs.
[78FR 78608, Dec. 26, 2013, ll.'! amendedat 79
FR 75887,Dec. 19,2014]

§200.l511 Audit findiDgB foDow·up.
(a) General. The auditee is responsible

for follow-up and corrective action on
all audJt findings. As part of this re-
spons1bility, the auditee must prepare
a.summary schedule of prior audit, find-
ings. The auditee must also prepare a
corrective a.ction plan for current year
audit findings. The summary schedule
of prior audJt findings and the correc-
tive a.ction plan must include the ref-
erence numbers the audJtor assigns to
audit findings under §200.516 Audit
findings, paragraph (c). Since the sum-
mary schedule may include audit find-
ings from multiple years, it must in-
clude the fiscal year in which the find-
ing initially occurred, The corrective
a.ction plan and summary schedule of
prior a.udit findings must include find-
ings relating to the financial state-
ments which are required to be re-
ported in accordance with GAGAS.
(b) Summary schedule of prior audit

findings. The summary schedule of

2 CFRCh. II (1-1-15 Edition)

prior audit, findings must report the
status of all audit findings inoluded in
the prior audJt's schedule of f1ndJngs
and questioned costs. The summary
schedule must also include &.uditf1nd-
Ings reported in the prior audJt's sum-
mary schedule of prior audit findJngs
except audit findings listed a.s cor-
reoted In accordance with paragraph
(b)(1) of this section, or no longer valid
or not wBJ;TllJltingfurther a.ction in ac-
cordance with paragraph (b)(S) of thie
section.

(1) When audit findings were fully
corrected, the summary scbedule need
only list the audit ('mdings and state
that oorrective a.ction w&.staken.
(2) Wben audit findings were not cor-

rected or were only partially corrected,
the summary schedule must describe
the reasons for the finding's recurrence
and planned corrective action. and any
partial correotive a.ctlon taken. When
corrective actton taken Is significantly
dJfferent from oorrective aotion pre-
v10llBlyreported in a corrective action
plan or in the Federal agency's or pa.,ss-
through entity's management decision.
the summary schedule must provide an
.explanation.

(3) When the auditee bel1eves the
audit findings are no longer valtd or do
not warrant further action, the rea.sons
for this pOSition must be deecribed in
the summary eohedule. A valid reason
for considering an audit finding as not
warranting further action is that all of
the following have occurred:
(i) Two years have passed stnce the

audit report in which the finding oc-
curred wa.ssubmitted to the FAC;
(11) The Federal agency or pass-

through entity is not currently fol-
lowing up with the auditee on the audtt
finding; and
(111)A management decision was not

tssued.
(c) Corrective action plan. At the com-

pletion of the audit. the auditee must
prepa.re, in a dooument separate from
the auditor's findJngs described in
§ 200.516 Audit findings, a corrective ac-
tion plan to address each audit finding
included In the current year aud1tor's
reports. The corrective action plan
must. provide the name(s) of the con-
tact person(s) responsible for correc-
tive action, the corrective a.ction
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planned, and the anticipated comple-
tion date. If the auditee does not agree
with the audit findings or believes cor-
rective action is not required, then the
corrective action pla.nmust include an
explanation and specific reasons.

1200.612 Report trubmission.
(a) General. (1) The audit must be

completed and the data collection form
described in paragraph (b) of this sec-
tion and reporting package described in
paragraph (c) of this section must be
submitted within the earlier of 30 cal-
endar days srter receipt of the audi-
tor's report(s), or nine months after
the end of the audit period. If the due
date falls on a Saturday, Sunday, or
Federal holiday, the reporting package
Is due the next bustness day.
(2)Unlese restricted by Federal stat-

utes or regulations, the auditee must
make copies aveJlable for public in-
spection. Auditees and auditors must
ensure that their respective parts of
the reporting package do not include
protected personally identifiable infor-
mation.
(b)Data Collection. The FAC is the re-

pOSitoryof record for Subpart F-Audit.
Requirements of this part reporting
packages and the data. collection form.
All Federal agencies. P8.88-through en-
titles and others interested in a report-
ing package and data. collection form
must obtain it by accessing the FAC.
(1)The auditee must submit required

data elements described in Appendix X
to Part 200--Data Colleotion Form
(Form SF-8AC), which state whether
the audit was oompleted in accordance
with this pa.rt and provides informa-
tion about the audltee, its Federal pro-
grams, a.nd the results of· the audit.
The data must include information
avallable from the audit required by
this part. that is necessary for Federa.l
agencies to use the audit to ensure in-
tegrity for Federal programs. The data
elements and format must be approved
by OMB, available from the FAC, and
include collections of information from
the reportlng package described in
paragraph (c) of this section. A senior
level representative of the auditee
(e.g., state controller, director of fi-
nance, chief executive orncer, or chief
11nancial officer) must sign a state-
ment to be included as part of the data

§200.512

collectlon that says that the auditee
complied with the requirements of this
part, the data were prepared in acoord-
ance with this part (and the instruc-
tions acoompanying the form), the re-
porting package does not Include pro-
tected personally identifiable informa-
tion, the lnforma.tion included in its
entirety is accurate and complete. and
that the FAC ie authorized to make the
reporting package and the form pub-
licly available on a Website.

(2) E:rception for Indian Tribes and
Tribal OrganizatiOns. An auditee that is
an Indian tribe or a tribal organization
(as derined in the Indian Self-Deter-
mination, Education and ABBistance
Act (ISDEAA), 25 U.B.C. 450b(l» may

'opt not to authorize the FAC to make
the reporting package pub11cly avail-
able on a Web site, by excluding the au-
thorization for the FAC publioation in
the statement described in paragraph
(b)(l) of this section. If this option is
exercised, the auditee beoomes respon-
sible for submitting the reporting
package directly to any pass-through
entitles through which it has received
a Federal award and to pass-through
entities for which the summary sched-
ule of prior audit findings reported the
status cf any findings related to Fed-
eral awards that the pass-through entI-
ty provided. Unless restricted by Fed-
eral statute or regulation. if the
auditee opts not to authorize publica-
tion, it must make coptee of the report-
ing package available for public Inspec-
tion.
(3)UsIng the information included in

the reporting package described in
paragraph (c) of this section, the audi-
tor must complete the appl1cable data
elements of the data collection form.
The auditor must sign a statement to
be included as part of the data collec-
tion form that indica.tes, at a min-
imum, the source of the information
included in the form, the auditor's re-
sponslb1l1ty for the information, that
the form is not a substitute for the re-
porting package described in paragraph
(c) of this section, and that the content
of the form is limited to the collection
of information prescrIbed by OMB.
(c) Reporting package. The reporting

package must include the:
(1) Financial statements and sched-

ule of expenditures of Federal awards
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discussed in §200.510Financial etate-
ments, paragraphs (a) and (b), respec-
tively;
(2) Summary schedule of prior audit

f1lldings discussed in §200.511Audit
findings follow-up, paragraph (b);
(8) Auditor'e report(s) diecussed in

1200.515Audit reporting; and
(4) Corrective action plan diecussed

in §200.511AudIt findings follow-up,
paragraph (c).
(d) Submission to FAC. The auditee

must electronically submlt to the FAC
the da.ta collection form described in
paragraph (b) of this section and the
reporting package described In para-
gya.ph(c) of this section.
(e) Requests for management letters

issued by the auditor. In response to re-
queets by a Federal agency or pa.8e-
through entity, auditees muet submit a
copy of any management lettere issued
by the auditor.

(f) Report retention requirements.
Auditeee must keep one copy of the
data collection form described in para-
graph (b) of thie section and one copy
of the reporting package described in
paragraph (c) of this section on file for
three yeare from the date of eubmie-
sion to the FAC.
(g) FAC responsibilities. The FACmuet

make available the reporting packages
received in accordance with paragraph
(c) of this eeetion and 1200.607Pro-
gram-speotftc audits, paragraph (c) to
the public, except for Indian tribee ex-
ercising the option in (b)(2)of this sec-
tion, and maintain a data base of com-
pleted audits, provide appropriate in-
formation to Federal agencies, and fol-
low up with known audlteee that bave
not submitted the required data collec-
tion forms and reporting pa.ckagee.
(h) Electronic filing. Nothing in this

part must preclude electronic submis-
sions to the FAC in such manner as
may be approved by OMB.
['18 FR 78608. Dec.26,2013, as amendedat 79
FR 75887.Dec. 19. 2(14)

FEDERALAGENCIES

§200.518 RelipOnsibilitillfl.
(a)(1) Cognizant agency for audit re-

sponsib1l1ties. A non-Federal entity ex-
pending more than $50million a year in
Federal awards must have a cognizant
agency for audit. The deeignated cog-

2 CFR Ch. II (1-1-15 Edition)

nizant agency for audit must be the
Federal awarding agency that provides
the predominant amount of direct
funding to a non-Federal entity unless
OMB deSignates a specific cognizant
agency Cor audit.
(2) To provide for continuity of cog-

nizance, the determination of the pre-
dominant amount of direct funding
must be baeed upon direct Federal
awards expended in the non-Federal en-
tity's tieoal years ending in 2009,2014,
2019 and every fifth year thereafter.
For example, audit cognizance for peri-
ods ending in 2011through 2015will be
determined baeed on Federal awarde
expended in 2009.
(8) Notwithstanding the manner in

which audit cognizance is deterrolned,
a Federal awarding agency with cog-
nizance for an auditee may reassign
cognizance to another Federal award-
ing agency that provides subetantial
funding and a.greee to be the cognizant
agency for audit. Within SO calendar
days after any reassignment, both the
old and the new cognizant agency for
audit must provide notice of the
clla.ngeto the FAC, the auditee, and, if
known, the auditor. The cognizant
agency Cor audit must:
(i) Provide technical audit advice and

liaieon aesistance to auditees and audi-
tore.

(11) Obtain or conduct quaUty control
reviewe on selected audits made by
non-Federal auditore, a.nd provide the
resulte to other interested organiza-
tions. Cooperate and provide support to
the Federal agency designated by OMB
to lead a Il'overnmentwide project to
determine the quality of eingle audits
by providing a statistically reliable es-
timate of the extent that single audits
conform to appUcable requirements,
standards, and procedures; and to make
recommendations to address noted
audit Quality iesues, including rec-
ommendations for any obanges to ap-
plicable requirements, standards and
procsduree indicated by the results of
the project. This governmentwide audit
quality project must be performed once
every 6 yeare beginning in 2018or at
such other interval as determined by
OMB,and the resulte must be public.
(iii) Promptly inCorm other affected

Federal agenciee and appropriate Fed-
eral law enforcement oIDclale of any
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direct reporting by the audi tee or its
auditor required by GAGASor statutes
and regulations.
(iv) Advise the community of inde-

pendent auditors of any noteworthy or
important factual trends related to the
quality of audits stemming from qual-
ity control reviews. Significant prob-
lems or quality issues consistently
identified through quality control re-
views of audit reports must be referred
to appropriate state licensing agencies
and professional bodies.
(v) Advise the auditor, Federal

awa.rding agencies, and, where appro-
priate, the auditee of any deficiencies
found in the audits when the defi-
ciencies require corrective action by
the auditor. When advised of defi-
ciencies, the auditee must work with
the auditor to take corrective action.
If corrective action is not taken. the
cognizant agency for audit must notify
the auditor, the auditee, and applicable
Federal awarding agencies and pass-
through entities of the facts and make
recommendations for follow-up aotion.
Major tnadequaciea or repet1tive sub-
standard performance by auditors must
be referred to appropriate state licens-
ing agenoies and profeestonal bodies for
disciplinary action.
(vi) Coordinate, to the extent prac-

tical, audits or reviews made by or for
Federal agenoies that are in addition
to the audits made pursuant to this
part, 80 that the additional audits or
reviews build upon rather than dupli-
cate audits performed in accordance
with this part.
(vii) Coordina.te a management deci-

sion for cross-cutting audit findings (as
defined in 1200.80 Cross-cutting audit
finding) that affect the Federal pro-
grams of more than one agenoy when
requested by any· Federal awarding
agency whose awards are included in
the audit finding of the auditee.
(v11i)Coordinate the audit work and

reporting responstb1l1t1es among audi-
tors to achieve the most cost-effective
audit.
(Ix) Provide advioe to auditees as to

how to handle changes in fisoal years.
(b) Oversight agency for audit re-

sponsib1l1ties. AIl auditee who does not
have a designated cognizant agency for
audit will be under the general over-
sight of the Federal agency determined

§200,513

in accordance with §2OO.73 Oversight
agency for audit. A Federal agency
with oversight for an auditee may reas-
sign oversight to another Federal agen-
cy that agrees to be the oversight
agency for audit. Within 80 calendar
days after any reassignment, both the
old and the new oversight agency for
audit must provide notice of the
change to the FAC, the aud1tee, and, if
known, the auditor. The oversight
agency for audit:
(1) Must provide technioal advice to

auditees and auditors as requested.
(2)May assume all or some of the re-

spons1b111t1esnormally performed by a
cognizant agency for audit.
(c) Federal awarding a.gency respon-

sibilities. The Federal awarding agency
must perform the following tor the
Federal awards 1t makes (See also the
requ1rements of §2OO.210 Information
contained in a Federal award):
(1) Ensure that audits are completed

and reports are received in a. timely
manner and in accordance with the re-
quirements of this part.
(2) Provide tecllDical advice· and

counsel to auditees and auditors as re-
quested.
(3) Follow-up on audit findings to en-

sure that the reoipient ta.kes appro-
priate and timely correotive action. As
part of audit follow-up, the Federa.l
awarding agency must:
(1) Issue a management decision 88

presoribed in 1200.521 Management de-
cision;
(ii) Monitor the recipient taking ap-

propriate and timely corrective action;
(iii) Use cooperative aud1t resolution

mechanisms (see §200.25 Oooperatdve
audit resolution) to improve Federal
program outcomes through better
audit resolut1on, follow-up, and correc-
tive aotion; and
(iv) Develop a baseline, metrics, and

targets to track, over time, the effec-
tiveness of the Federal agency's proc-
ess to follow-up on audit findings and
on the effectiveness ot Single Audite in
improving non-Federal entity account-
ability and their use by Federal award-
ing agencies in making award deci-
sions.
(4) Provide OMB annual updates to

the compliance supplement and work
with OMB to ensure that the compli-
ance supplement focuses the auditor to
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test the compliance requiremente most
likely to oanse improper payments.
fraud, waste, abuse or generate a.udit
finding for which the Federal·awa.rd1ng
agency will take sancttons.
(6) Provide OMBwith the name of a

single audit acoountable offioial from
among the senior policy officials of the
Federal awarding agenoy who must be:
(i) Responsible for ensuring that the

agency fulfills all the requirements of
paragraph (c) of this section and effec-
tively uses the single audit process to
reduce improper payments and improve
Federal program outcomes,
(ii) Held accountable to improve the

effectiveness of the single audit process
ba.eed upon metrics as described in
paragraph (c)(3)(iv) of th1s section.
(111)Responsible for designating the

Federal agency's key management sin-
gle audit lia.ison.
(6) Provide OMB with the name of a

key management single audit liaison
who must:
(i) Serve as the Federal awarding

ag8Ilcy's management point of contact
for the single audit process both within
and outside the Federal Government.
(11) Promote interagency coordina-

tion. consistency. and sharing in areas
such as coordinating audit follow-up;
identifYing higher-risk non-Federal en-
titles; providing input on single audit
and follow-up policy; eIihancing the
utility of the FAC; and studying ways
to use single audit results to improve
Federal award accountability and best
practices,
(iii) Oversee training for the Federal

awarding agency's progre.m manage-
ment personnel related to the single
audit process.
(Iv) Promote tbe Federal awarding

agency's use of cooperative audit reso-
lution mechanisms.
(v) Coordinate tbe Federal awarding

agency's activities to ensure appro-
priate and timely follow-up and correc-
tive aotdon on audit f1ndings.
(vi) Organize the Federal cognizant

agency for audit's follcw-up on cross-
cutting audit findings that affect the
Federal programs of more than one
Federal awarding agency.
(vii) Ensure the Federal awarding

agency provides annual updates of the
compliance supplement to OMB.

2 CFR en. II (1-1-15 EdHlon)

(vi11)Support the Federal awarding
agency's Single audit accountable offi-
cial's mission.
[78 FR 78608. Dec.26,2013.80S amendedat 79
FR 75887. Dec.19.2014]

AUDITORS

§ 200.614 Scope of audii.
(a) General. The audit must be con-

ducted in accordance with GAGAS.The
audit must cover the entire operations
of the auditee, or, at the option of the
auditee, such a.udit must include a se-
ries of audits that cover departments.
agencies, and other organizational
units that expended or otherwise ad-
ministered Federal awards during such
audit period, provided that each such
audit must encompass the financial
statements and schedule of expendi-
tures of Federal awards for eacb such
department, agency, and other organi-
zational unit, which must be consid-
ered to be a non-Federal entity. The f1-
nancial statements and BCbeduleof ex-
penditures of Federal awards must be
for the same audit period.
(b) Financial statements. The auditor

must determine whether the financial
statements of the auditee are presented
fairly in all material respects in ac-
cordance with generally accepted ac-
counting prinoiples. The auditor must
also determine whether the schedule of
e%penditures of Federal awards is stat-
ed fairly in all matertal respects in re-
lation to the auditee's financial state-
ments as a whole.
(c) Internal control. (1) The compli-

ance supplement provides guidance on
internal controls over Federal pro-
~ams based upon the guidance in
Standards for Interna.1 Control in the
Federal Government issued by tbe
Comptroller General of the United
States and the Internal Control-Inte-
grated Framework. issued by the Com-
mittee of Sponsoring OrganizatIons of
the Treadway Commission (COSO).
(2) In addition to the requirements of

GAGAS, the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
BuIDcient to plan the audit to support
a low assessed level of control risk of
noncompliance for major programs.
(3) Except as provided in paragraph

(c)(4) of this section, the auditor must:
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(1) Plan the testing of internal con-
trol over compliance for major pro-
grams to support a low assessed level
of control risk for the aseertions rel-
evant to the compliance requirements
for each major program; and
(ii) Perform testing of internal con-

trol as planned in paragraph (c)(3)(1)of
this section.
(4) When internal control over some

or all of the compliance requirements
for a major program are likely to be in-
effective in preventing or detecting
noncompliance, the planning and per-
forming of testing described in para-
graph (c)(3) of this section are not re-
quired fer those complianoe require-
ments. However, the auditor must re-
port a significant deficiency or mate-
rial weakness in accordance with
1200.516 Audit findings, assess the re-
lated control risk at the maximum,
and consider whether additional com-
pliance tests are required because of
ineffective internal control.
(d) Compliance. (1) In addition to the

requirements of GAGAB, the auditor
must determine whether the audttee
has complied with Federal statutes,
regulations, and the terms and condi-
tions of Federal awards that may have
a direct and material effect on each of
its major programs.
(2) The principal compliance require-

ments applicable to most Federal pro-
grams and the ccmpliance require-
ments of the largest Federal programs
are included in the compliance supple-
ment.
(3) For the compliance requirements

related to Federal programs contained
in the compliance supplement, an audit
of these compliance requirements will
meet the requirements of this part.
Where there have been changes to the
compliance requirements and the
changes are not reflected in the com-
pliance supplement, the auditor must
determine the current compliance re-
quIrements and modify the audit proce-
dures accordingly. For those Federal
programs not covered in the compli-
ance supplement. the auditor must fol-
low the compliance supplement's guid-
ance for programs not included in the
supplement.'
(4) The compliance testing must in-

clude tests of transactions and such
other auditing procedures necessary to

§200.515

provide the auditor sufficient appro-
priate audit evidence to support an
opinion on compliance.
(e) Audit follow-up. Tbe auditor must

follow-up on prior audit findings, per-
form procedures to assess the reason-
ableness of the summary schedule of
prior audrt. Ond1ngs prepared by the
auditee In accordance with §200.511
Audit findings follow-up paragraph (b),
and report, as a current year a.udit
finding, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status or any prior audit find-
Ing. The auditor must perform audit
follow-up procedures regardless of
whether a prior audit Onding relates to
a major program ~ the current year.

(!) Data CoUection Form. As required
in §200.612 Report subm1Bsion para-
graph (b)(3), the auditor must complete
and sign specified sections of the data
collection form.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887.Dec. 19. 2014]

§200.616 Audit reportiDg.
The auditor's report(s) may be in the

form of either combined or separate re-
ports and may be organized differently
from the manner presented in this sec-
tion. The auditor's report(s) must state
that the audit was conducted in ac-
cordance with this part and include the
following:
(a) An opinion (or disclaimer of opin-

ion) as to whether the financial state-
ments are presented fairly in all mate-
rial respects in accordance with gen-
erally accepted accounting principlea
and an opinion (or disclaimer of opin-
ion) as to whether the schedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the Onancial statements as a
whole.
(b) A report on internal control over

finanoial reporting and compliance
with prOvisions of laws, regulations,
contracts, and award agreements. non-
compliance with which could have a
material effect on the financial state-
ments. This report must describe the
scope of testing of internal control and
compliance and the results of the teste.
and. where applicable, it will refer to
the separate schedule of findings and
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questioned costs described in para-
graph (d) of this section.
(c) A report on compliance for ea.ch

major program and a report on internal
control over compliance. This report
must describe the scope of testing of
internal control over compliance, in-
clude an opinion or disclaimer of opin-
ion as to whether the auditee complied
with Federal statutes, regulations, and
the terms and conditions of Federal
awards which oould have a direct and
material effect on each major program
and refer to the separate schedule of
findings and questioned costs described
in paragraph (d) of this section.
(d) A schedule of findings and ques-

tioned costs which must include the
following three components:

(1) A summary of the auditor's re-
sults, which must include:

(1) The type of repert the auditor
issued on whether the financial state-
ments audited were prepared in accord-
anee with GAAP (i.e., unmodified opin-
ion, qua11fiedopinion, adverse opinion,
or disclaimer of opinion):

(H) Where applicable, a statement
about whether significant deficiencies
or material weaknesses in internal con-
trol were d1sclosedby the audit of the
financial statements;

(111) A statement as to wbether the
audit disclosed any noncompliance
that is material to the financial state-
ments of the auditee;

(tv) Where a.ppl1cable, a statement
about wbether significant deficiencies
or material weaknessee in internal con-
trol over major programs were dls-
CI08edby the audit;
(v) The type or report the auditor

issued on compliance for major pro-
grams (I.e., unmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion);
(vi) A statement as to wbether the

audit disclosed any audit findings that
the auditor Is required to report under
§200.516Audit findings paragraph (a);
(vii) An identification of major pro-

gra.ms by listing each individual major
program; bowever in the case of a clus-
ter of programs only the oluster name
as shown on the Schedule of Expendi-
tures of Federal Awards is required;
(viii) The dollar threshold used to

distinguish between Type A and Type B
programs, as described in §200.518

2 CFR Ch. n (1-1-15 Edition)

Major program determination para-
grapb (b)(I), or (b)(3)when a recaloula-
tion of the Type A threshold is r~
quired for large loan or loan guaran-
tees; and
(ix) A statement as to whether the

audltee qualified as a 10w-r1skauditee
under §200.520Criteria for a low-risk
auditee.
(2) Findings relating to the financial

statements which are reqWred to be re-
ported in accordance with GAGAB.
(3) Find1ngs and questioned costs for

Federal awards which must include
audit findings II.ll defined in §200.516
Audit f'mdings, paragrapb (a).

(1) Audit findings (e.g., internal con-
trol findings, compliance findings,
questioned costs, or fraud) that relate
to the same Iseue must be presented as
a single audit lIDding. Wbere practioal,
audit findings should be organized by
Federal agency or pass-through entity.

(11) Audit findings that relate to both
the finanoial statements and Federal
awards, lUI reported under paragraphs
(d)(2) and (d)(3) of th1s section, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one section of the schedule
may be in summary form with a ref-
erence to a detailed reporting in the
other section of the schedule.
(e) Nothing in this part precludes

oombining of the audit reporting re-
quired by this section with the report-
ing required by §200.512Report submis-
sion, pa.ra.gra.pb (b) Data Collection
wben allowed by GAGASand Appendix
X to Part 200--Data Collection Form
(Form SF-SAC).
[78 FR '/11608,Dec. 26.2013,as amended at 79
FR 71i887,Dec. 19,2014]

§200.616 Audit ftndin,..
(a) Audit jind.ings reported. The audi-

tor must report the following lUI audit
findings in a schedule of findings and
questioned oosts:
(1) Signifioant deficienoies and mate-

rial weaknesses in internal control
over major programs and significant
instances of abuse relating to major
programs. The auditor's determination
of whether a deficiency in internal con-
trol is a.signifioant deficiency or mate-
rial weaknees for the purpose of report-
ing an audit finding is in relation to a
type of complianoe requirement for a
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major program identified in the Com-
pliance Supplement.
(2) Ma.terial noncompliance with the

provisions of FederaJ statutes, regula-
tions, or the terms and conditions of
Federal awards reJated to a major pro-
gram. The auditor's determination of
whether a noncompliance with the pro-
visions of Federal statutes, regula-
taone, or the terms and conditions of
Federal awards is mater1al for the pur-
pose of reporting an audit finding is in
relation to a type of compliance re-
quirement for a major program identi-
fied in the compllance supplement.
(3) Known questioned costs that are

greater than $25,000 for a type of com-
pliance requirement for a major pro-
gram. Known questioned costs are
those specifically identified by the
auditor. In evaluating the effect of
questioned costs on the opinion on
compliance, the auditor considers the
best estimate of total costs questioned
Oikely questioned costs), not just the
questioned costs specifically identHled
(known questioned costs). The auditor
must also report known questioned
costs when likely questioned costs are
grea.ter than $25,000 for a type of com-
pliance requirement for a major pro-
gram. In reporting questioned coste,
the auditor must include information
to provide proper perspective for judg-
ing the prevalence and consequences of
the questioned costs.
(4) Known questioned oosts that are

greater than $25,000 for a Federal pro-
gram which is not audited as a major
program. Except for audit follow-up,
the auditor is not required under this
part to perform audit procedures for
such a Federal program; therefore, the
auditor will normally not find ques-
tioned costs for a program that Is not
audited &8 a major program. However,
if the auditor does become aware of
questioned costs for a Federal program
that is not audited as a major program
(e.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned costs are greater than $25,000,
then the auditor must report this as an
audit finding.
(5) The circumstances concerning

why the auditor's report on compliance
for each major program ilSother than
an unmodified opinion, unless such cir-
cumstances are otherwise reported as

§2oo.516

audit findings In the schedule of find-
ings and questioned costs for Federal
awards.
(6) Known or likely fraud affecting a

Federal award, unless such fraud is
otherwise reported as an audit IlDding
In the schedule of findings and ques-
tioned costs for Federal awarde. This
paragraph does not require the auditor
to report publicly information which
could compromise Investigative or
legal proceedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud was reported out-
side the auditor's reports under the di-
rect reporting requirements of GAGAS.
(7) Instances where the results of

audit follow-up procedures disclosed
that the summary schedule of prior
audit findings prepared by the auditee
In accordance with 1200.511 Audit find-
ings follow-up, paragraph (b) mater1-
ally misrepresents the status of any
prior audit fInding.
(b) Audit finding detail and clarity.

Audit findings must be presented in
sufficient detail and clar1ty for the
auditee to prepare a corrective action
plan and take correcti ve action, and
for Federal agencies and pass-through
entities to arrive at a management de-
cision. The following specific Informa-
tion must be included, as applicable, in
audit findings:
(l) Federal program and specific Fed-

eral award identification Including the
OFDAtitle and number, Federal award
identification number and year, name
of Federal agency, and name of the ap-
plicable pass-through entity. When in-
formation, such as the CFDA title and
number or FederliJ award identification
number, is not available, the auditor
must provide the best information
available to describe the Federal
award.
(2) The crtteria or specific require-

ment upon which the audit fl.ndIng is
based, Including the Federal statutes.
regulations, or the terms and condi-
tions of the Federal awarde. Criteria
generally itientify the required or de-
sired state or expectation with respect
to the program or operation. Criteria
provide a context for evaluating evi-
dence and understanding findings.
(3) The condition found, including

facts that support the deficiency iden-
tified in the audit finding.
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(4) A statement of cause that identi-
fies the reason or explanation for the
condition or the factors responsible for
the difference between the situation
that exists (condition) and the required
or desired state (cr1teria), which may
also serve as a basis for recommenda-
tions for corrective action.
(5) The possible &8serted effect to

provide sufficient information to the
auditee and Federal agency, or pass-
through entity in the case of a sub-
reoipient, to permit them to determine
the cause and effect to fac1l1tate
prompt and proper correotive action. A
statement of the effect or potential ef-
fect should provide a clear, logical link
to establ1sh the impact or potential
impact of the difference between the
condition and the criteria.
(6) Identification of questioned costs

and how they were computed. Known
questioned costs must be identified by
applicable CFDA number(s) and appli-
cable Federal award ident1f1oation
number(s).
(7) Information to provide proper per-

speotive for judging the prevalence and
consequences of the audit findings,
such as whether the audit findings rep-
resent an isolated instance or a sys-
temic problem. Where appropriate, in-
stances identified must be related to
the universe and the number of oases
examined and be quantified in terms of
dollar value. The auditor sbould report
whether the sampling W&8a statis-
tically valid sample.
(8) Identification of whether the

audit finding was a repeat of a finding
in the immediately prior audit and if
so any applicable prior year audit find-
ing numbers.
(9) Recommenda.tionB to prevent fu-

ture occurrences of the deficienoy iden-
tified in the audit finding.
(10) Views of responsible officials of

the auditee.
(0) Reference numbers. Each audit

finding in the schedule of findings and
questioned costs must inolude a ref-
erence number in the format meeting
the requirements of the data collection
form submission required by §200.512
Report submiBSion, paragraph (b) to
allow for e&BYreferencing of the audit
findings during follow-up.

2 CFR Ch. II (1-1-15 EdItion)

1200.617 Audit documentation.
(a) Retention of audit documentation.

The auditor must retain audit docu-
mentation and reports for a minimum
of three years after the date of
issuance of the a.uditor's report(s) to
the auditee. unless the auditor is noti-
fied in writing by the cognizant agency
for audit, oversight agency for audit.
cognhant agenoy for indirect costs, or
pass-through entity to extend the re-
tention period. When the auditor Is
aware that the Federal agency, p&8Il-
through entity, or a.udltee Is COD-
testing an audit finding, the auditor
must contact the parties contestIng
the audit finding for guidance prior to
destruction of the audit documentation
and reports.
(b) ACCe83 to audit documentation.

Audit documentation must be made
available upon request to the cogniza.nt
or oversight agency for a.udit or its des-
ignee, cognizant agency for indirect
cost, a Federal agency. or GAOa.t the
completion of the audit, &8part of a
quality review, to resolve audit find-
ings, or to carry out oversight respon-
sibilities consistent with the purposes
of this part. Access to audit docu-
mentation includes the right of Federal
agencies to obtain copies of a.udit docu-
mentation, &8 is reasonable and nec-
essary.

i200.618 Major program determina·
tion.

(a) General. The a.uditor must use a
risk-based a.pproach to determine
which Federal programs are major pro-
grams. This risk-based approa.ch must
include consrderataon of: current and
prior audit experience, oversight by
Federal agenoies and pass-through en-
tities, and the inherent risk of the Fed-
eral program. The process in para-
graphs (b) through (h) of this section
must be followed.
(b) Step one. (1) The auditor must

identify the larger Federa-l programs,
which must be labeled Type A pro-
grams. Type A programs are defined as
Federal programs with Federal awards
expended during the audit period ex-
ceeding the levels outlined in the table
in this paragraph (b)(l):
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Total FedelaIlWIlrlls llO(.
pended Type AlB IhnIshoId

Equal 10 or ....,.,.a $750.000
bIA •••• than or equailD
$25 rnIlOn.

Exceed $25 rnllion but ••••
lIlan or equello ,100 rnI-
IlOn.

ExCMd $100 mJIon but ••••
than •• IqLIll to $1 bIlIlon.

Exoeed $1 ~ion but ••••
lIlan •• ecr.allo $10 bilion.

Exceed$IO_but_
hn •• equallo $:!(IbIr1on.

ExA:eed $20 _ ._ •.•..•••••. _

S750.ooo.

TOlal Fecleral awards p.
pended Imee .03.

$3 million.

T0\81 Federal award. u·
pended _ .003.

$30 rriIIion.

TotAll Fede ••• _rds ex·
pended Imee .0015.

(2) Federal programs not labeled
T'ype A under paragraph (b)(l) of this
section must be labeled Type B pro-
grams.
(8) The inclusion of large loan and

loan guarantees (loans) must not result
in the exclusion of other programs as
Type A programs. When a Federal pro-
gram providing loans exceeds four
times the largest non-loan program it
is considered a large loan program, and
the auditor must consider this Federal
program a.s a Type A program and ex-
clude its values in determining other
Type A programs. This recalculation of
the Type A program is performed after
removing the total of all large loan
programs. For the purposes of this
paragraph a program is only considered
to be a Federal program providing
loans if the value of Federal awards ex-
pended for loans within tbe program
comprises fifty percent or more of the
total Federal awards expended for the
program. A cluster of programs is
trea ted as one program and the value
of Federal awards expended under a
loan program is determined as de-
scribed in §200.602BaIlis for deter-
mining Federal awards expended.
(4) For biennial audits permitted

under §200.504Frequency of audits, the
determinatton of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period.
(c) Step two. (1) The auditor must

identl.fy Type A programs which a.re
low-risk. In making this determina-
tion, the auditor must consider wbeth-
er the requirements in §200.519Criteria
for Federal program risk paragraph (c),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indicate Significantly

§200.518

inoreased risk and preclude the pro-
gram from being low risk. For a Type
A program to be considered low-risk, it
must have been a.udited as a major pro-
gram in at least one of the two most
recent audit periods (in the most re-
cent audit period in the case of a bien-
nial audit), and, in the most recent
audit period, the program must have
not had:
(i) Internal control deficiencies

which were identified as material
weaknesses in the a.uditor's report on
internal control for major programs as
required under §200.515Audit report-
ing, paragraph (c);
(11)A modified opinion on the pro-

gram in the auditor's report on major
programs as required under §200.515
Audit reporting, paragraph (c); or
(iii) Known or likely questioned costs

that exceed five percent of the total
Federa.l awards expended for the pro-
gram.
(2) Notwithstanding paragraph (c)(l)

of this section, OMB may approve a
Federal awarding agency's request that
a Type A program may not be consid-
ered low risk for a certain recipient.
For example, it may be necessary for a
large Type A program to be audited as
a major program each year at a par-
ticular recipient to allow the Federal
awarding agency to oomply with 81
U.S.C. 3515. The Federal awarding
agency must notl.fy the recipient and,
if known, the auditor of OMB's ap-
proval at least 180calendar days prior
to the end of the fiscal year to be au-
dited.
(d) Step three. (1) The auditor must

identify Type B prograIll1!which are
high-risk lLBingprofessional judgment
and the criteria in 1200.519Criteria for
Federal program risk. However, the
auditor Is not required to identify more
high-risk Type B programs than at
least, one fourth the number of low-risk
Type A programs ident1!1edas low-risk
under Step 2 (paragraph (c) of this sec-
tion). Exeept for known material weak-
ness in internal control or compliance
problems as discussed in 1200.519Cri-
teria for Federal program risk para-
graphs (b)(l), (b)(2), and (c)(1), a single
criteria in risk would seldom cause a
Type B program to be considered high-
risk. When identifying which Type B
programs to risk assess. the auditor is
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encouraged to use an approaoh which
provides an opportunity for different
high-risk 'rype B programs to be au-
dited as major over a period of time.
(2) The auditor is not expected to per-

form risk a.esessments on relatively
small Federal programs. Therefore, the
auditor Is only required to perform risk
assesementa on Type B programs that
exceed twenty-five percent (0.25) of the
Type A threshold determined in Step I
(paragraph (b) of this section).
(e) Step fOUT. At a minimum, the

auditor must audit all of the following
as major programs:
(1) All Type il. programs not identi-

fied as low risk under step two (para-
graph (c)(1)of this section).
(2) All Type B programs Identified as

high-risk under step three (paragraph
(d) of this section). '
(8) Such additional programs as may

be necessary to oomply with the per-
centage of coverage rule discussed in
paragraph (f) of this section. This may
require the auditor to audit more pro-
grams as major programs than the
number of Type Aprograms.
(f) Percentage of coverage rule. If the

auditee meets the criteria in 1200.520
Criteria for a low-risk auditee, the
auditor need only audit the major pro-
grams identified in Step 4 (paragrap)J
(e)(1) and (2) of this section) and such
additional Federal programs with Fed-
eral awards expended that, in aggre-
gate, all major programs encompaee a.t
lea.st 20 percent (0.20) of total Federal
awards expended. Otherwise, the a.udi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(1)
and (2) of this section) and such addi-
tional Federal programs with Federal
awards expended that, in aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.
(g) Documentation of risk. The auditor

must include in the audit documenta-
tion th~ risk analysis process used in
determining mador programs.
(h) Auditor's judgment. When the

major program determination was per-
formed and documented in accordance
with this Subpart, the auditor's judg-
ment in applying the risk-based ap-
proach to determine major programs
must be presumed correct. Challenges
by Federal agencies and pass-through

2 CFRCh. II (1-1-15 Edillon)

entities must only be for clearly im-
proper use of the requirements in this
part. However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
particular Federal program and the
auditor must consIder this guidance in
determinIng major programs in audits
not yet completed.
[78 FR 7B608,Dec. 26, 2018, &8 lUIlllJlded at 79
FR 7588'1. Dec. 19. 2014]

§2OO.lI19 Criteria for Federal program
risk.

(a) General. The audttor's determina-
tion should be based on an overall eval-
uation of the risk of noncompliance oc-
curring that could be material to the
Federal program. The auditor must
consider criteria., such as described In
paragraphs (b), (c), and (d) of this sec-
tion, to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysie, the auditor may wish to diecuss a
particular Federal program with
auditee management and the Federal
agency or pass-through entity.
(b) Current and prior audit experience.

(1)Weaknesses in internal control over
Federal programs would indicate high-
er risk. Consideration should be given
to the control environment over Fed-
eral programs and suoh factors as the
expectatIon of management's adher-
ence to Federal statutes, regulations,
and the terms and conditions of Fed-
eral awards and the competence and
experience of personnel who administer
the Federal programs.
(1) A Federal program administered

under multiple internal control struc-
tures may have higher risk. When as-
sessing r1sk in a large single audit, the
auditor must consider whether weak-
nesses are isolated in a single oper-
ating unit (e.g., one college campus) or
pervasive throughout the entity.
(11)When sign111ca.ntparts of a Fed-

eral program are passed through to
subrecip1ents, a weak system for moni-
toring subrecipients would indicate
higher risk.
(2) Prior audit findings would indi-

cate higher risk, particularly when the
situa.tions identified in the audit find-
ings could have a significant impa.ct on
a Federal program or ha.ve not been
corrected.
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(3)Federal programs not recently au-
d1ted as major prograIIlB may be of
higher risk than Federal programs re-
cently audited as major programs with-
out audit f'mdlngs.

. (c) Oversight exercised by Federal agen-
cies and pa8B-thr(nlgh entities. (1) Over-
sight exercised by Federal agenoies or
pass-through entities could be used to
a.ssess risk. For example, recent moni-
toring or other reviews performed by
an oversight entity that disclosed no
significant problems would indicate
lower risk, whereas monitoring that
disclosed significant problems would
indicate higher risk.

(2) FedersJ agencies, with the concur-
rence of OMB, may ident1!y Federal
programs that are higher risk. OMB
will provide this identification in the
compliance supplement.

(d) Inherent risk of the Federal pro-
gram. (1) The nature of a Federal pro-
gram may indicate risk. Consideration
should be given to the complexity of
the program and the extent to which
the Federal program contracts Cor
goods and services. For example, Fed-
eral programs that disburse runds
through third party contracts or have
eligibility criteria may be of higher
risk'. Federal programs primarily in-
volving staff payroll costs may have
high risk for noncompliance with re-
quirements of 1200.430 Compensation-
personal aervtces, but otherwise be at
low risk.

(2) The phase of a Federal program In
its Ufe cycle at the Federal agency
ma.y indicate risk. For example, a new
Federal program with new or interim
regulations may have higher risk than
an established program with time-teet-
ed regulations. Also. si.rnificant
changes in Federal programs, statutes,
regulations, or the terms and condi-
tions of Federal awards may increase
risk.

(3) The phase of a Federal program In
its life cycle at the auditee may indi-
cate risk. For example, during the first
and last years that an auditee partici-
pates in a Federal program, the risk
may be higher due to start-up or close-
out of program activities and staff.

(4) Type B programs with larger Fed-
eral awards expended would be of high-
er risk than programs with subetan-

§200.520

tially smaller Federal awards ex-
pended.

§200.520 Criteria for a low-risk
auditee.

An auditee tha.t meets all of the fol-
lowing conditions ror each of the pre-
ceding two audit periods must qualify
as a low-risk auditee and be eligible for
reduced audit coverage in accordance
with 1200.518 Major program deter-
mination.

(a) Single audits were performed on
an annual basis in accordance with the
proviSions of thl,s Subpa.rt. including
submItting the data collection form
and the reporting package to the FAC
within the timerrame specified in
1200.512 Report submission. A non-Fed-
eral entity that has biennial audits
does not qualify as a. low-risk au ditee.

(b) The auditor's opinion on whether
the flnanclal statements were prepared
in accordance with GAAP, or a basis of
aocountms required by state law, and
the auditor's in relation to opinion on
the schedule of expenditures of Federal
awards were unmod111ed.

(c) There were no del1ciencies in in-
ternal control which were identified as
material weaknesses under the require-
ments of GAGAS.

(d) The auditor did not report a sub-
stantial doubt about the a.uditee's abil-
ity to continue M a gOingconcern.

(e) None of the Federal programs ha.d
audit findings from any of the fol-
lowing in either of the preceding two
audit periods in which they were claast-
f1edas Type A programs:

(1) Internal control deficiencies that
were identified as materia.l weaknesses
in the a.uditor's report on internal con-
trol for major progra.ms as required
under §2oo.515 Audit reporting, para-
graph (e);

(2) A modified opinion OD a major
program in the auditor's report on
major programs as required under
§200.515 Audit reporting, paragraph (c);
or

(3) Known or likely questioned costs
that exceeded five percent of the total
Federal awards expended for a. Type A
program during the audit period.
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MANAGEMENT DBC[SIO~S

§200.521 ManageJllent decision.
(a.) General. The management deci-

sion must clea.rly state whether or not
the a.udit finding is eustamed, the rea-
sons for the decision, and the expected
a.uditee action to repay disallowed
costs, ma.ke financial adjustments, or
take other action. H the auditee has
not completed corrective action, a
timetable for follow-up should be
given. Prior to issuing the manage-
ment decision, the Federal agency or
pass-through entity may request, addi-
tional information or documentation
from the auditee, 1ncluding a request
for auditor assurance related to the
documentation, as a way of mitigating
disallowed costs. The management de-
cision should describe any appeal proc-
ess available to the auditee. While not
required, the Federal agency or pass-
through entity may also issue a man-
agement decision on find1ngs relating
to the f1nancial statements which are
required to be reported in accordance
witbGAGAS.
(b) Federal ageru;y. As provided in

1200.513 Responsib111ties, paragraph
(a)(7), the cogn1za.nt agenoy {or audit
must be responsible for coordinating a
management decision {or audit find-
ings that affect the programs of more
than one Federal agency. As provided
in §200.51S Responsibilities, pa.ragra.ph
(c)(3), a Federal awarding agency is re-
sponsible for issuing a management de-
otston for findings that relate to Fed-
eral awa.rds it makes to non-Federal
entitles.

(0) Pass-through entity. As provided in
§200.331Requirements for pailS-through
entities, pa.ragraph (d), the pass-
through entity must be responsible for
issuing a management decision for
audit findings that relate to Federal
awa.rdsit makes to subrecipients.
(d) TIme requirements. The Federal

awarding agency or pass-through enti-
ty responsible for i~ing a manage-
ment decision must do so within six
months of acceptance of the audit re-
port by the FAC. The auditee must ini-
tiate and proceed with corrective ac-
tion as rapidly as possible and correc-
tive action should begin no later than
upon receipt of the audit report.

2 CFRCh. II (1-1-15 EdItIon)

(e) Reference 1Iumbers. Management.
decisions must 1nclude the reference
numbers the auditor assigned to each
audit finding in accordance with
§2OO.516Audit findings paragraph (c).

ApPIi:NDIXI TO PART 200-FULL TExT OF
NOTICE OFFuNDINGOPPORTUNITY

The full ten of the notice of funding OP-
portunity is organized in aectaoas. The re-
Quired format outlined in th1l!appendix indi-
catea immediately follo~ the title of each
seetlon whether that eection is required in
every announcement or is a Federal awud-
i~ BBencyoption. The forma.t is dee1gnedso
that sL-nUu types of informll.tion will appea.r
in the same sectioDll In announcements oC
d1fferent Federal funding opportunities. To-
wa.rd that end. there is text In each oC the
Collowingsections to describe the types oC in-
formation that a Federal awa.rd1Ilgagency
would include in that sectton oC an actual
announoement.
A Federal awarding agenoy that wishes to

include information tha.t the format does not
apecUlcally d1scWl8may addreas that subject
in whatever ssction(s) is most, appropriate.
For example, 1Ca Federal awarding agency
chooses to address performance ~oa18in the
announcement, it might do so In the funding
opportunity deacription, the application con-
tent. or the reporting requirements.
81m1larly, when this format calla for a

type of information to be In a partioular sec-
tion, a FederllJ. awa.rQ1ngBBencyw1ah1ngto
addrell6 that subject in other sections IIlJI.y
elect to repeat the information in those sec-
tions or Wl8 CI"OIIIi references between the BeC-
tions (there ahould be byperUnks tor cr088-
references In any electronic versions of the
announcement). For example. a Federal
awa.rding BBencymay want to Include Bec-
tion A information about the types of non-
Federal entlt1ee who are eligible to apply.
The format speoifles a. standa.rd location for
tha.t informa.tion in Bection C.I but does not
preclude repeating the infonnation in Sec-
tion A or creating a Cl'Ollll reference between
Section A and C.I, as long as a potential ap-
plicant can nnd the information Quickly &Dd
eully from the standard location.
The seotions of the full text of the &D-

nouncement are described in the following
pa.ragra.phs.

A. PBoGRAM DXSCRIPl'ION-R!:QUIRED

ThiB section contains the full program de-
scription oC the fuDd1ngopportunity. It may
be as long as needed to adequately commu-
nicate to potent1a.l appUcante the areas in
which l'Imdingma.y be provided. It descr1bes
the Federal a.wa.rd1ngagency's funding prior-
ities or the techn1cal Drfocus areas in which
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tbe Federal awa.rd1ngagency intends to pro-
vide ass1sta.Dce.As appropriate, It may in-
clude any program history (e.g., whetber this
Is a new prOI"J'&Ulor a Dewor changed area of
program empbas1s). Th1B section may com-
mUDicate indicatore of successful projectl!
(e.g.. if the program encourages colla.bo-
ratlve eff0rt8) and may include examples of
projects that bave been funded previoUllly.
This section also may include otber Infonna-
tlon tbe Federal awardIng agency deems nee-
BlI8arY.and must at a.minimum include cita-
tions Cor autbortz1Dg sta.tutea and regula-
tions for tbe funding opportunity.

B. FEDERAL AWARD lNrORMATION-REQUIRED

This section provides sufnc1ent informa.-
tion to help an applicant make an informed
decision about whetber to submit B proposal.
Relevant information oould include tbe total
amount of funding that tbe Federal awarding
agency expeots to a.ward througb the an-
nouncement; tbe antlclpa.ted number of Fed-
eral awards; the expected amounts of indi-
vidUAl.Federal awards (which ma.y be a
range); the amount of funding per Federal
award, on a.verage. experienced in previous
yean; and the anticipated start da.tes and
periods of performa.nce for new Federal
awards. 'I'h18 eectron also should address
whether a.ppllcatlons for renewal or sup-
plementation of existing projects are el1g1ble
to compete with applications for new Fed-
eral awards.
This section also must indicate the type(s)

of aeslstance 1nstrument (e.g., grant. cooper-
ative agreement) tbat may be awarded 1fap-
plications are euocessful. If cooperative
agreements may be awarded, this section ei-
ther abould deacr1be tbe "substantl&l in-
volvement" that the Federal awarding agen-
cy expects to have or abould reference wbere
the potsntl&l appllcant can find that infor-
mation (e.g., in tbe funding opportUDity de-
scription in A. Program Description-Re-
quired or Federal award administration In-
formation In Section D. Application and
Bubmiaeion Information). If procurement
contracts also may be awarded, this must be
stated.

C. ELIGIBILITY INFORMATION

This section a.ddresses the coneideratiolls
or factors that determine appllcant or appli-
cation el1g1bll1ty. Tb1s includes the el1g1-
blUty of pe.rtlcula.r types of applicant organi-
zations, any factors affecting the el1g1blllty
of the prlncipalinvestlgator or project direc-
tor, and any criteria tbat make pa.rticular
projects inellglble. Fedetal agencies should
make clear whetber an applicant's failure to
mest an ·eUgibUity criterion by tbe time of
an a.ppllcation dea.dllne w111result in the
Federal awarding agency returning tbe ap-
plication without review or, even thougb an
applloa.tlon may be reviewed, will preclude

pt. 200, App. I

the Federal awarding agency trom making a
Federal award. Key elements to be addressed
are:

1. Eligible App/icall.~-ReqlliTed. Announce-
ments mWlt clearly identifY tbe types of en-
titlee that are eligible to apply. If tbere are
no restrictioDB on e11g1blllty, tb1s Bection
may simply indicate that all potential appli-
cants are eUgible. If tbere are restrictions on
eligibility, it is important to be clear about
tbe spec111ctypes of entities that are el1g1-
ble, not just the types that are ineligible.
For example, If the program Is limited to
nonprofit organizations subject to 36 U,S.C.
5Ol(c)(3)of tbe tax code (26 U.S.C. 501(c)(8»,
the announcement should say so. S1m11arly,
it is better to eta.te expllcltly that Native
American t.-1ba.l orgairlzatiODBare 6lig1.ble
than to assume tbat they can unambtguoUJlly
Infer that from a statement that nonprofit
orga.nimtioDBmay a.pply. El1g1b1J1ty&160CBII
be expressed by exception., (e.g.. open to all
types of domestic applicants other than indi-
viduals). 'I'h18 aectioll should reter to any
portion of Section D specifying documenta-
tlon that must be submitted to support an
eligibility determination (e.g.. proof of
5Ol(c)(3)status as determined by the Intsrn&1
Revenue Service or an authorizing trlbal res-
olution). To the e%tent that any funding re-
striction in Sect10n D.6 Could affect tbe ell-
g1bll1ty of an applicant or project, tbe an-
nouncement must eitber restate that restric-
tion In tb1s section or prov1de a croes-rer-
erence to its description In Bectlon D,6.
2. Coat Shari1l(/ or Matching-Required. An-

nouncements must state wbetber there Is re-
quired COBtBhartIIg, matching, or cost par-
ticipation without whicb an appl1oatioll
would be inel1g1bls (if COlItab&r1ngis not re-
quired, the announcement must expllc1tly
say so). Required. COlItsharing may be a cer-
ta.ln percentage or amount. or may be in tbe
form or contributloJl8 of llpecitled items or
actlv1t1es (e.g., provision of equipment). It Is
important that tbe announcement be clear
about any reatrictions on the types of cost
(e.g., in-kind contributions) that are accept-
able as cost abaring. Cost abaring as an eligi-
bility criterion Includes requirements based
In statuts or regulation. as described in
1200.806 Cost &baring or matching of tb1s
Part. 'I'h18section should rerer to the appro-
priate portion(B} of section D. Application
and Submission Information stating any pre-
award requirements for submission of letters
or other documentation to verifY commrt-
ments to meet cost-llbaring requirements If a
Federal award Is made.
3. OtheT-Reqvired, if appltcable. If tbere are

otber elig1b1l1ty criteria (Le., criteria that
have the efJect. of making an appllcation or
project Ineligible tor Federal awards. wbeth-
er refeITed. to B.B "responsiveness" criteria,
"go-no go" criteria, "threshold" criteria, or
in otber ways), must be clearly stated and
must include a reference to tbe regulation of
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requirement the.t descrrbee the reatriction,
e.a applicable. For ll][ample, if entities that
hAve been found to be In violation of a par-
tlculu Federal statute are ineligible, It Is
important to MY 80. This section mWlt also
state any llmlt on the number of applica-
tions an applicant may submit under the an-
nouncement and make cleu whether the
Umit&tion is on the submitting organlsa.tion,
Indlvidual Investig&tor/program director, or
both. Tbis section should a.lso &ddrllll8any
el1g1b1l1tycriterla for beneficie.ries or for
progra.m pe.rticlpants other than Federal
award reclplenta.

D. APPLlOATION AND SUBMISBlON lNFOllMA'l'lON

1. Address to Requut Application Pa£kage-
Required. Potent1&1e.ppllcants must be told
how to get a.pplication forms, kite, or other
materie.lB needed to &Pply (If this announce-
meut conta1lls everything needed, thie sec-
tion need onlY ae.y eo). An Internet address
where the materials can be accell88d is ac-
cepte.ble. However, since high-speed Internet
acceee is not yet univllrB&lly ava.l1able lor
downloadlng documents, a.nd&ppllcants may
have addltlona.l a.coeBBibUltyrequirements,
there &laoshould be a way for potentiAl ap-
pllca.nta to request paper copies of mater1&lB,
such e.a a U.S. POIlte.l Service ma.1ling a.d-
drees, telephone or FAX number, Telephone
Device for the Deal (TOO), Text Telephone
('l'TY) number, and/or Federal Information
Relay Service (FIRS) number.

2. Content and Form of Application Submis-
sion-Required. Tb1s section must identify
the required content of an e.pplicatlon a.nd
the fomus or formats tba.t an applicant must
use to submit It. If any requirements are
ste.ted elsewhsre because they are general re-
Quirements that apply to multiple progT&IIUl
or funding opportunities, this section should
refer to wbere those requirements may be
found. ThIs esctlon &Iso should Include re-
quired forms or formats &Bput of the an-
nouncement or ete.te where the applicant
may obta.1nthem.
This section Ilhould spec1flcally addr8l\S

content and form or format requirements
ror:
I. Pre- •.ppllcatioWl, letters of intent, or

wh1te papel'll required or encouraged (see
Section D.4). including any llmite.tione on
the number or pages or other formatting re-
quiremente sim1la.rto those for full a.pplloa-
tlone.
11.The a.pplioatlon I.e •. whole. For all BUb-

.mlsslone, thIe would Include any llm1te.tions
on the number of pagee, font size and type-
Iace, margine, paper size, number of copiee,
and sequence or assembly requirements. If
electronic subm1BBionis permitted or re-
quired. th1s could Inolude special require-
mente tor fonna.tttng or eignaturea.
ill. Component pleoes of the application

te.e., if all copies of the application must
bear original slgnaturee on the face page or

2 CFRCh.1I (1-1-15 EdItion)

the program narre.tlve me.y not elroeed 10
pages). ThIs Includes any pieces that may be
submitted separe.tely by third putleB (e.g.,
referenc8B or letters confirming commit-
mente from third pa.rt1ee that will be oon-
trlbuting a.portion of any required cost shu-
tng).
Iv. Information that SUOOB88ful&pplioante

must submit &fter notlfioatlon of Intent to
make •. Federal &ward,but prior to •. Federal
&we.rd.Tb1Il could Include evidence of com-
pliance with req:rlrements relating to buman
subjecte or Information needed to comply
with the National EnviromneIlte.l Poliey Act
<NEPA) (42 U.S.C. 4321-437Oh).

3. Unique entitJ/ iden.tij\6r and System for
AwaTd Management (SAM)-Required.
Th1e pa.1'&«,ra.phmtlst st.a.te olee.rly t.ba.t

ea.ch applloe.nt (unl8118the a.ppllcant ie an in-
dividual or Federal awardlng e.geney thAt ie
excepted from those requirements under 2
eFR §25.1l0(b)or (c), or has an exception ap-
proved by the Federal awuding a.geney
under II CFR 125.110(d))is reqUired to: (1) Be
regietered In SAM before submitting Its ap-
pllcat:.ion; (ii) provide a.a valid unique entity
identifier In Its &pplloe.tlon; and (ill) con-
tinlle to ma.i.nte.in a.n active SAM regietra.-
tlon with current information at all times
during which it has an a.ctlve Federal award
or an appllcatlon or plan under coneider&tion
by a Federal a.wardlng agency. It aleo must
Bt&te that the Federal •.warding agency may
not make a Federal awe.rd to an appl1cant
until the applicant bas compl1edwith &11&p-
plIcable unique ent,1LyIdentifier and SAM re-
quirements and, If an applicant has not fully
complied with the reQulrementa by the time
the Federe.l a.wardlng agency Is re•.dy to
make a Federal award, the Federal awa.rding
e.gency may determine that the applicant Is
not quallDed to receive a Federal award and
use that determina.tion as a ba.siefor making
a Federal award to another appl1oant.

4. SvbmWion Dates and Times-Required.
Announcements must IdentifY due dates and
ttmee for all BubmieaiOns.This includes not
only the full •.pplloatione but also any pre-
ltmlnary BubmlBBlons(e.g.• letters of Intent,
white papers, or pre-"pP!loe.tions). It also In-
cludes any other Ilubmieslons of Information
before Federal •.ward thAt a.re separate from
the full &ppllce.tlon. If the fundlng oppor-
tunity ie a general announcement that is
opeDfor a.period of time with no spec1flo due
datee lor a.pplloatlO1l.ll,this Bection should
say eo. Note that· the information on datal!
tba.t is included In thIs eeot1on also must ap-
pee.r with other overview information in &10-
ca.tion preceding the full text of the an-
nouncement (see 1200.203NotioBBof funding
opportunities of thIs Part).
Each type o[ Bubmieelon should be des-

ignated &Bencouraged or required and, If re-
Quired, any deadline date (or dates, if the
Federal awe.rdlng agencY pla.ns more th&n
one cycle of appllce.t1on submission, review,
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and Federal award I1Ilderthe announcement)
should be spec1fled. The annoaneement must
state (or provide a re1ereJlce to &Jlotherdoeu-
ment that states):

1.Any deadl..iJleiD terms o! a date and local
time. If the due date falls on a Saturday,
Sl1Ilday, or Federal holiday, the reporting
package Is due the next bus1ness dey.

11.What the deadline means (e.g., whether
it is the date &Jldtime by which tbe Federal
awarding agency must receive the applica-
tion, the date by which the appllcaWon must
be postmarked, or something else) &Jldhow
that depends, If at all,on the subm1Belon
method (e.g., mati, electronlo, or personal!
courter delivery).

iii. The eUeot ot miBsing a deadline (e.g.,
whether late appllcat10ns are ne1ther re-
viewed nor oonsldered or are reviewed and
cOll&ideredunder Bornecircumstances).

iv. How the receiving Federal omce deter-
mines whether an application or pre-applica-
tion has been submitted before the deadline.
This includes the torm of acceptable proof of
ma1llng or system-ganerated documentation
of receipt date and time.

Thll; section also may indicate whether.
when, and in wha.t form the applloant will re-
ceive an acknowlsdgement of receipt. Thll;
information should be displayed in ways that
will be easy to UJlderst&Jldand use. It can be
dimcult to extraot all needed information
from narrative paragraphe, even when they
are well written. A tabular form tor pro-
viding a summary 01 the in10rmation may
help applicants for BOrneprograms and give
them wha.teffectively could be a checklist to
verity the completeneee of theIr applioatlon
package betore suhmiBs1on.

6. InteJ'{JO'llemmentoJ RevIew-Required, if ap-
plicable. If the funding opportunity ill subject
to Executive Order l23'72, ''Intergovern-
mental Review of Federal Programs," the
notice must say BO.In alerting applicants
that they must contact theIr state's Single
Point or Contact (SPOO) to !1nd out about
and comply with the state's procellS WIder
Exeoutive Order 12372.it may be useful to in-
form potential appUcante that the names
and a.ddrel!llesof the SPOCSare listed In the
omce of Management and Budget's Web site.
1D1DW.1DhitehOVBe.goulomb/gTantslspoc.html.

6. Funding ReBtlictions--Required. Notioee
must include intormatlon on f'u.ndlngrestric-
tiODs in order to allow an applicant to de-
velop an application and budget consistent
with program requirements. 1ha.mples are
whether oonstruction is an allowable activ-
ity, if there are any limitations on direct
costs such as foreign travel or eqnipment
purchases, and if there are any limite on in-
direct costs (or facilities and a.dmin18tratlve
costs). Appllcants mnst be advised if Federal
awards will not allow reimbursement of pre-
Federal award costs.

7. Other Submi8sion Requirements- Required.
This section must address any other submts-

PI. 200, App. I

sion requirements not included in the other
paragraphs of this section. Thill might in-
clude the format of submtssron, i.e .• paper or
electrontc, for ea.ch type of reqUired submis-
sion. Appllcants should not be required to
submit in more thBDODeformat and this sec-
tion should indicate wbether they may
choose whether to submit applications In
bard copy or electronically, may submit only
in hard copy, or may submit only electroni-
cally.

Th18 section also must indicate where ap-
plications (and any pre-applications) must be
submitted If aent by posta.l maU, electronic
means, or ha.nd-delivery. For postal maU
subm1s&ion,this mnst include tbe name of an
omce, Official, individual or function (e.g..
appllcatlon receipt center) and a complete
mal.l1ng address. For electronic submiB8ion.
this must include the URL or emaU address;
whether a pa8lIword(s) i8 required; whether
pe.rt1cular software or other electrontc capa-
billties are required; wha.t to do in the event
of system problems and a point of contact
who will be available in the event the appli-
oant experiences technIcal diU1culties.1

E. APPLICATION RBVlEW INFORMATION

1. Criteria-Required. This section must ad-
dress the cr1teria that the Federal awarding
agency will use to evaluate appl1catlons.
This includes the merit and other review err-
teria that evaluators will use to judge appli-
cations, including any statutory. regulatory.
or other preferences (e.g., minority status or
Native American tribal preferences) that
w111be appUed in the review JlroC8B8. Tbese
criteria are distinot from el1gibility criteria
that are addressed before an application ts
a.ccepted for review ud any program poliey
or other factors that are applied during the
seleotion prooeBS,after the review proC8llllis
oompleted. The intent is to make the appli-
cation proceB8transparent so appUcants can
make informed decisions when preparing
their appllcatlons to maximize fairnees of
the PI'OCe8lS. The announcement should clear-
ly describe all cr1ter1a, incj.uding any sub-
criteria. If cr1teria vary in importance, the
announcement should specify the relative
percentages, weighte. or other means used to
distinguiBb among them. For statutory. reg-
ulatory, or other preferences, tbe announce-
ment should provide a detaUed uplanation
of those preferences with an explicit indica.-
tion of tbeIr effect (e.g., wbether they result
in additional points being assigned).

1With respect to electronic methods for
providing informatIon about fWlding .oppor-
tunities or accepting applicants' Bubmissions
of information, eacb Federal awarding agen-
cy 18reaponslble for comp1i&Jlcewith Section
508 of the Rehabilitation Act of 1973 (29
U.S.C.794d).
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If an applicant's propoaed cost sharing w1ll
be cODIlideredin tbe review process (as op-
posed to be1Dga.n ellgib1llty criterion de-
scr1bed in Sectlon C.2). tbe a.nnouncement
mUllt specifically address how it w1ll be eon-
s1dsred (e.g.• to lLI!lI1gna oertain number ot
additional points to applicants who oHsr
cost 8he.r1n(. or to break tiss among applica-
tions witb equivalent scoree aiter evaluation
aga1nst all otber factors). If COIItsharing will
not be oonsldered in the evaluation, tbe an-
nouncement Mould AlI.Yso, so that there is
no amb1gu1tyfor potential applicants. Vague
statements that cost Bhar1Dgis encouraged,
Witbout clar1f1cation as to what that means,
a.re unhelpful to applicants. It also is impor-
tant tbAt the a.nnouncement be clear About
any restrictions on the types of cost (e.g., in-
kind contributions) tbat are acceptable as
cost Bh&rtng.
2. BevielD and Selection PTocess-RequiTed.

Thia seotion may vary in tbe level of detail
provided. The a.nnouncement must list any
program policy or other factors or elements,
otber tban merit criteria, that the selecting
official may WIS in &electing applioatioJIBfor
Federal aw8Z'd(e.g.• geographical dlaperslon,
program balance, or d1verslty). The Federal
awarding agency may also include other ap-
propriate detaiJe. For example, thia eection
may indicate who is rellpoJIBib1etor evalua-
tion ag&iJlsttbe merit CriteriA (e.g.•peera ex-
ternal to the Federal awarding agency or
F8deral awarding agency personnel) and/or
who m&kee the filIAl selections for Federal
AWards.If tbere is a multi-phase review proc-
ess (e.g.• an external panel adv1e1Dginternal
Federal awarding agency personnel who
m&ke f1n&lrecommendations to tbe deciding
omcial), tbe announcement m&ydescribe tbe
.phaB8e. It also may include: the number or
people on an evaluation panel a.ndhow it op-
erates, the way review81'l!&re aelected, re-
viewer qualinoatioJIB. and the way that con-
!licts of 1ntereet &rllavoided. Witb respect to
electronic methods for providing informa-
tion about tunding opportunltiee or ILCC8pt-
ing applicants' eubm1ae1onsof information,
each Federal awarding agency is respone1ble
tor compliance witb Section 608 of the Reha-
b1l1tation Act oC 1973(29U.S.C. 794d).
In addition, if tbe Federal awarding agency

permits appl1cants to nominate suggested re-
viewers of tbeir appl1cations or suggest tbose
they Ceelmay be inappropriate due to a con-
flict of intereat, that information Mould be
included in tblBBectlon.
3. Anticipated Announcement and Federal

Award Dares-Optional. This section is in-
tended to provide applicants witb informa-
tion tbey can use Cor planning purposea. If
there is a Bingle application deadl1ne fol-
lowed by the simultaneous review of all ap-
plications, tbe Federal awarding agenoy can
include in this section information about tbe
anticipated dates for announcing or noti-
fying successful and unsucceserul appllcants

2 CFR Ch. II (H-15 Edition)

and for having Federal awards in place. If ap-
plicatloDll ue received and evaluated on a
"rolling" basis at different times during an
extended period, it may be appropriate to
give applicants an eet1mate oC the time need-
ed to proceee an application and notifY the
applicant of the Federal awarding agency's
decision.

F. FEDBRALAWlJlDADIONIS'l'RA!l'ION
lNFoNU'l'JON

1. Federal Award Nottcu-RequiTed. Thill
sectaon must address what a sucoeseful appli-
cant can expect to receive Collowlng.selec-
tion. If tbe Federal awarding agency's prac-
tice is to provlde a separate notice Iltating
tbat an application has been aelected before
it actually makes the Federal award. tb1s
seotion would be tbe place to Indicate that
the letter 18not an autbor1z&tion to begin
performance (to the extent that 1t allows
charging to Federal awards of pre-award
costs at the non-Federal entity's own risk).
This section should indicate that the notice
of Federal award Blgnedby tbe grante of11cer
(or equivalent) is ths autborizing document,
and whethsr it is provided through postal
mall or by electronic me&nlland to whom. It
also may addreBBtbe t1m1Dg,form, and con-
tent of notif1ca.tioDBto unsuccessfUl appli-
cants. See also S~.21.0 Inlormation con-
tained in a Federal award.
2. AdtmniEtrative and National PoltC1f Re-

guiremenu-RequiTed. This section must iden-
tify the usual a.dmin1strati ve and national
policy requirements tbe Federal awarding
agency's Federal awards may include. Pro-
viding tbis inCormation lets a potential a.p-
plica.nt identify any requirements witb
which It would have difficulty complying if
Its application 1&SUCCB8llful.In thoss ca.see,
early notlficatlon about tbe requirements al-
lows tbe potential applicant to decide not to
a.pply or to t&ke needed actioJIB before re-
ceiving tbe Federa.l awa.rd. The announce-
ment need not include all or tbe terms a.nd
conditioJUl of tbe Federal award. but may
refer to a document (with information about
how to obtain It) or Internet s1te where ap-
plicants can see the terms and conditions. If
this funding opportunity wfil lead to Federal
awards with some speoial terms and condi-
tioJIBthat differ from the Federal award1ng
agency's usual (Bometlmll6called "general")
terme and condItioJIB, this aection should
highlight tb0B8spec1al terms aDdConditiOIlB.
Doing so will alert appllcants that have re-
ceived Federal aws.rd6 from tbe Federal
awarding agency previOUsly and might not
otberw1se expect d1Jferent terms and condi-
tions. For the same reason, tbe announce-
ment should inform potential appllca.nts
about special requirements tbat could apply
to particular Federal awards after the review
of appl1cations and otber information, baSed
on tbs particular circumstances ot tbe effort
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to be supported (e.g., 11huma.n Bub,ects were
to be involved or if eome situ&tioI16may jus-
tify speo1al terms on intellectual property,
data sharing or security requirements).
J. Reporting-RequiTed. This section must

Include general infonnation about the type
(e.g., !inanc1a.1 or perfonnance), t:requency,
and means er submission (paper or etee-
tromc) of poet-Fedaral award reporting re-
quirements. HIghlight any special reporting
requirements for Federal awards under this
funding opportunity that differ (e.g., by re-
port type, frequency, forinlrormat, or cir-
CllII18tancestor use) from what the Federal
awarding agency's Federal awards usually
require.

G. FEDERAL AWARDING AGENCY COlo.'TACT(S}-
RJ:QUlRBD

The announcement must give potential a.p-
pl1ca.nts a p01nt(s) of contact for answering
questions or helpIng with problems wblle tbe
funding opportunity 18 open. The intent of
thiJ! requirement 18 to be B.8 helpful as P08-
sible to potent1a.1 appl1ca.nts, so the Federal
awud.1ng agency should consider Approaches
such as giving:
'1. Points of contact who may be reached In
multiple ways (e.g., by telephone. FAX, and!
or email, B.8well as l'8Ifular mall).
11. A fax or emaU address that multiple

people &CCBIlS, so that someone will respond
even if othel'll are unexpectedly Absent dur-
1ng critical periods.
111.Different contacts for d1stinct kinds of

help (e.s.. one for questions of programmatic
content and a second for adm1n1etrative
questions).

H. OTHBRINPORMATION-OFTlONAL

This section ma.y include any Additional
information tha.t will a.ssi8t A potential ap-
plicant. For example. the section might:
i. Indicate whether this is a new program

or a one-time 1.n1t1ative.
ii. Mention rela.ted programs or other up-

coming or ongOing Federal AWardInga.gency
funding opportunities for similar a.ctivities.
iii. Include current Internet addre8ses for

Federal Awarding a.gency Web sites that may
be useful to an applicant in understanding
the program.
iv. Alert applicants to the need to identify

proprietary information And inform them
a.bout the way the Federal AWardingagency
wUIhandle it.
v. Include certain routine notices to appll-

cants (e.g., that the Federa.l Government is
not obligated to malte any Federal award as
a resurt of the announcement or that only
grants officel'll can bind the Federal Govern-
ment to the expenditure of funds).

pt. 200, App. II

APPENDIX n TO PART 200-c0NTRACT
PROVISIONS FORNON-FEDERAL ENTI-
TY CONTRACTS UNDER FEDERAL
AWARDS

In addition to other prov18ions required by
the Federal a.gency or non-Federal entity, all
contracts made by the non-Federal entity
under the Federal award must oontain proVi-
sions covering the following, &8 applicable.
(A) Contracts tor more than the s1mplltied

a.cquteition tbreehold currently set At
$160,000, wblch 18 the lnt1a.tion adjusted
&.mount determined by the Civilian Agency
Aoqu1eition ocuncn and the Defense Acquisi-
tion Regula.tions Council (Counc1l.e) as au-
thorized by 41 U.S.C. 1908,must address ad-
m1n1etrative, contractual, or legal remedieE
in instances where contraotors Violate or
brea.ch contract terms, and provide for such
sanctiOI16and penalties 8.6 appropriate.
(B) All conUacts in excess of $10,000must

a.ddreB8 termination for cause and for con-
venience by the non-Federal entity including
the manner by which it will be effected and
the basis lor settlement.
(0) Equal Employment OpportDDity. Ex-

cept as otherwise provided under 41 CFR
Part 50, a.ll contracts that meet the defini-
tion of "federally assisted construotion con-
tract" In 41 OFR Part 6G-l.3must include the
equal opportunity ola.use provided under 41
OFR 6G-l.~(b), in accordanoe with Execut1ve
Order 11246, "Equal Employment Oppor-
tunity" (80 FR 12319,12935,3 CFR Part, 11164-
1965 Comp., p. 339),al amended by Executive
Order 11376, "Amending Executive Order
11246Relating to Equal Employment Oppor-
tunity," and implementing regula.tions at U
CFR part 60, "Office of Federal Contract
Compliance Programa, Equal Bmployment
Opportunity, Department of Labor.' ,
(D) DAvis-BaconAot, &8 amended (40l:.S.C.

31U-81(8). When required by Federal program
legislAtloD, all prime construotion contracts
in exceBBof $2,000awarded by non-Federal
entities must inolude Aprov1eion for compli-
ance with the DAvis-Bacon Act (~O U.S.C.
3141-3144,and 3146-3148)as supplemented by
Department of Labor l'8Ifulations (29 CFR
Part 6, "Labor Standards Provisions Appli-
cable to Contracts Covering Federally Fi-
nanced and Ass18ted Construotion"). In ac-
cordance with the statute, contractors must
be requ1red to pay wagee to la.borers and me-
ch&n1csat a rate not l8ll6than the prevailing
wa.ges specined In a wage detennina.tion
made by the Secretary or LAbor. In addition,
contractors must be required to pay wa.gee
not leBSthan once a. week. The non-Federal
entity must place a copy of the currant, pre-
vaUing wa.gedetermina.tion issued by tbe De-
partment of Labor in each solicitation. The
deoision to award a contract or subcontract
must be conditioned upon the acceptance of
tbe wa.gedetermination. The non-Federal en-
tity muse report a.ll 8uapeCted or reported
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viol&tlons to the Federal awarding e4rency.
The contracts must also include a provision
for complia.noe wlth the Copeland "Anti-
Kickback" Act (40 U.S.C. 3145). ae supple-
mented by Department of Labor regulations
(29 CFR Part 3. "Contractors and Sub-
contractors on Public Building or Public
Work nna.nced in Whole or in Part by Loans
or Grants from the United States"). The Act
provides that each oontractor or 8Ub-
recipient must, be prohibited from inducing.
by any meane. any pSl'BOnemployed in the
construction, completion, or repa.1r of public
work. to give up pay part of the compensa-
tion to whicb he or abe Is otherwise entitled.
The non-Federal entity must report all sus-
pected or reported violatioll8 to the Federal
awarding &gency.
(E) Contract Work Hours and 8&!ety

Standards Aot (40 U.S.C. 3'101-3708).Wbere
applicable, all contrscte awarded by the non-
Federal entity in excess of $100,000that In-
volve the employment of mechanics or labor-
ers must include a provision for compliance
with 40U.S.C. 3'102and 3'104.ae supplemented
by Department of Labor regul&tlons (29CFR
Part Ii).Under 40U.S.C. 3702 of the Act, each
contractor mUBtbe required to compute the
wagtl6 of every mecba.n1c and laborer on the
baels of a sta.ndard work week of 40 hours.
Work in excess of the standard work week 18
permlBBlbleprovided that the worker is com-
peJlB&tedat a rate of not IIlBSthan one and a
half times the basic rate of pay for all hours
worked in excees of 40 hours in the work
week. The requirements of 40 U.S.C. 3'104are
appUcable to construction work and provide
that no laborer or mechanic muet be re-
quired. to work in surroundings Dr under
worklnir conditioll8 which are UJl88Jlit&ry.
hazardoUll or d&ngel'Ous.These requirements
do not apply to the purcbaeea of BUPpliesor
materlals or articles ordinar1ly ava1Jable on
the open market, or oontracts for transpor-
tation or tra.nam1&81onof intslligence.
(F) Rights to Inventions Made Under a

Contract or Agreement. If the Federal award
meets the definition of "funding agreement"
under 97 CFR 1401.2(a) and the rec1plant or
Bubrecipient wiabes to enter into •. contract
witb a amalJ businese firm or nonprofit orga-
n1z&tion regarding the substitution of par-
ties, uslgnment or performance of eX»Bri-
mental, developmental, or research work
under that "funding &greement," the recipi-
ent or 8ubreo1pient must comply with the re-
quirements oC 37 crn Part 401,"R1ghts to in-
ventions Made by Nonprofit Organlsatlops
and Small Busine8ll Firms Under Govern-
ment Grants, Contracts and cooperative
Agreements." and any implementing regula-
tions iBBuedby the awarding agency.
(G) Clean Air Act (42U.S.C. 7401-7671q.)and

the Federal Water pollution Control Act (33
U.S.C. 1lIIi1-1387),ae amended-Contraots and
subgra.nts of amounts in a08BB of $160.000
must contain a provision tba.t requires the

2 CFRCh. II (1-1-15 Ecltion)

non-Federal award to agree to comply with
all applicable etandards. orders or regula-
tions 1ssued purIIl1&Dtto tbe Clean Air Act
(42 U.S.C. 7401-7671q)and the Federal Water
pollution Control Act 8.Ilamended (33 U.S.C.
1251-188'1).Viol&tions must be reported to tbe
Federal a.wa.rd1ngagency and the Regional
Offics of the Environmental Protection
Agency <EPA).
(H) Debarment and suspension (Executive

Ordere 12549and 1lI689)-A contract award
(see 2 CFR 180.220)must not be ma.de to par-
ties listed on the governmentwide exolDll1one
in the System for Award Management
(SAM>. in accordance with the OMB guide-
lines at 2 crn 180that implement Ez:ecutive
Orden 12549 (3 crn part 1986Oomp., p. 189)
and 12689 (3 crn part 1989 Comp., p. 235),
"Debarment and Suspens10n." SAM Exclu-
sions contains tbe names of parties debarred,
lIullpended, or otherwise excluded by agen-
ciee, ae well ae parties declared inelJg1ble
under statutory or regulatory authority
other than Executive Order 12549.
(I) Byrd Anti-Lobbying Amendment (81

U.S.C. lllIi2)-Contractore that apply or bid
for an award exceedinB'$100,000must nIe the
required certification. Each tier certllles to
the tier a.bove that it w1ll not and bas not
ueed Federal a.ppropriated funda to pay any
person or organlsation Corlnfluenc1ng or at-
tempting to 1nfluence &II otflcer or employee
of any agency, a member of Congre8ll, oMcer
or employee of OOngre8ll,or an employee or a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 81 U.S.C. 1952.Each
tier must aleo disclose any lobbying with
non-Federal 1'wuis that takes place In COD-
nection with obtal.n1ng any Federal award.
Such dieclosures are forwarded from tier to
tier up to the non-Federal award.
(J) See UOO.322Proourement of reoovered

materials.
[78 rn 78608, Dec. 26, 2018,&S amended a.t 79
FR 75888,Dec. 19,2014]

ApPENDIX m TO PART 200-INDIRECT
(F&A) COSTS IDENTIFICATION AND
ASSIGNMENT, AND RATE DETERMINA-
TION FOR INSTITUTIONS OF BlGKER
EDUOATION (llIES)

A.GENERAL
Tb18 appendix provides orlterla for identi-

fYing and computing indirect (or indireot
(F&A» rates at IHEB (institutions). Indirect
(F&A) costs are thOllBthat are incurred for
common or joint objectives and therefore
cannot be Identined rea.d.1lyand IlPBclfica.Uy
with a particular sponsored project, an in-
structiona.l activity, or any other institu-
tional activity. See subaectaon B.l. Defini-
tion of Facilities and .Administration, for a
discussion of the components of indirect
(F&A) oosts.
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J. Major Functions of an Institution

Refers to 1IIstruction, orga.n1zedresearch,
other sponaored activities and other lnstitu-
tional activities as defined In thiB section:

a. Instruction mBlLDllthe tea.ch1ng and
training activities of an lnBtitutlon. Except
for research tra.1n1ng as provided In aub-
section b, th1Bterm Includes all tea.cb!ng and
tra1n1ng activities, whether they are oUered
for credite toward a degree or certl11ca.te or
on a non-cred1t bas1s, and whether they are
oUered through regular academic depart-
mente or Beparate div1B1ons,such as a Bum-
mer achool div1ll1onor an extension div1ll10n.
Also coD8idered part of tb18 ma,or funct10n
are departmental research, and, where
agreed to, university 1'888a.rch.
(1) Spomored. iMtructio1i a1l4 tTaining mea.ns

spec1flc lnBtruotlUD&lor tra1n1ng act1vlty ea-
tabl1shed by grant, contract, or cooperat1ve
agreement. For purposes of the cost prln-
clplell, this activity may be conaidered 8.
major fUnct10n even though an 1IIstltut1on's
accounting trea.tment may include It In the
lnstruction fUnct1on.

(2) Departmental r8&earcll means research,
development and scholarly act1vit1es that
are not organtzed reaeareh and, con-
sequentlY, are not separately budgeted and
a.ccounted for. Departmental reaea.rch, for
purposes of this document, 18not considered
as a major funotion, but &B a part of the in-
struction function of the Institution.

(3) OnlY mandatory cost sharing or cost
sharlDg specifically oommltted In the project
budget must be included in the organhed re-
search baae for computing the 1Ddireot(F&A)
00llt rate Drreflected in any allocation of in-
direct coste. Balary coste above statutory
limite are not conaldered ceet sharing.

b. OrJ1(lnized research means all research
and development act1vities of an institution
that a.re separatelY budgeted and accounted
for. It includas:

(1) Spomored research means all research
&Uddevelopment activities that are spon-
sored by Federal and non-Federal agencles
&Udorganizations. Th1Bterm 1Dcludesact1vi-
tillll involving the tra1n1ng of individuals in
reeea.rch techn1qullll (oommonlY ca.Ued re-
search tra1D1ng)where such activities ut1l1ze
the sa.me facilities as other research and de-
velopment act1vities and where such aCtivi-
ties &renot included In the instruction func-
tion.

(2) Univer8lty research means all research
and development activities that are sepa-
rately budgeted and accounted for by the in-
statutron under an internal application of in-
stitutional funds. University research, for
purposes of this document, must be com-
bined with sponsored rasearch under the
function of organized reeearch.

c. Other 81JOfISoredactivities means programs
and projects l1nanced by Federal and nOD-
Federal a.gencles and orga.n1zations which in-

Pt. 200, App, III

volve the performance of work other than In-
struction and organized research. Examples
of Buch programs and projecte &re health
service projecte and community service pro.
gr&D18.However, when any of these a.ctlvltles
are undertaken by the 1IIstltut1on without
outside support, they may be classified as
other Institutional actJ vltles.

d. Other /nBtitvtiolWl acUtrlUes means aU ac-
tlvitles of an 1DBtltutlon Ncept for iDBtruc-
tion, departmental research, organized re-
search, and other eponsored activities. as de-
fined in this eectlon; 1Dd1rect(F&A) oost ae-
tlvities Identified 1D th1B AppeDdu para-
graph B, Identi11ca.tion and aes1gnment of In-
direct (F&A) eosta; and epec1&l1zedservices
facilities described in 1200.468 Spec1allzed
service facUlties of th1BPart.

Examples of other institutional activities
Include operation of residence halls, dining
halls, hospitals and olinics, student unions,
Interoolleg1&te athletics, boouto:ree, faculty
hOUSing,student apartments, guest houses,
chapels, theaters, public museums. and other
slmllar auxiliary enterprises. Th1Bdef1D1t1on
also includes any other ca.tegories of activi-
tillll, costs of which are "unallowable" to
Federal awards, unleas otherwise Indicated
In an award.

2. ontario for Diatribution

a. Bale period. A base period for distribu-
tion of 1Ddirect (F&A) oosts 18 the period
during which the costs are mcurred. The
base period normally should coincide with
the fiscal year establ18hed by the institution,
but In any event the base period ehould be so
elected as to avoid Inequities in the d18-
tribution of coets,

b. Need for con groupings. The overall ob-
jective of the Indirect (F&A) COllt allocation
proceaa ill to distribute the indirect (F&A)
coate described 1DSection B, Identiflca.tlon
and assignment of iDd1rect (F&A) coste, to
the majOr f1mctlons of the lnstitution In pr0-
portions reasonably coJ1llistsnt with the na-
ture and extant of their UBB of the lnstitu-
tlon's resources. In order to achieve th18 ob-
jective, It may be necell88.J'Yto provide for
selective distribution by establish1ng sepa.-
rate groupings of cost within one Drmore of
the Indirect (F&A) oost categories referred
to in subsection B.1, Deflnitlon of Facilities
and Admin18tration. In general, the cost
groupings establlshed within a category
should constitute, 1D each case, a pool of
thOBeItems of expense that are considered to
be of like nature in terms of their rela.tive
contribution to (or degree of remoteneae
from) the particular eost objectives to which
dlBtribution 18 appropriate. COIItgroupings
should be establ1Bbedconsidering the general
guides provided in subsection c of this eee-
non. Each such pool Drcost grouping shoutd
then be distributed individually to the re-
lated cost objeotives, using the d18tributlon
base or method most appropriate In light of
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the guidelines eet forth in subsect10n d of
th1Bsection.

c. Ge7l67'Q1 consideration. on cost grouping •.
The extent to which aepa.ra.tecost groupl.ng5
and select1ve distrIbutIon would be appro-
priate at an institut10n is a mat.ter of Judg-
ment to be determined on a C&8B-by-case
baIll11.Typloal ll1tuat1onswhich may warrant
the establishment of two or more separate
cost groupings (baaed on account cl.ass1f1ca-
tion or analysts) within an indirect (F&A)
cost category include but are not limlted to
the following:
(1) If certain Items or categorles of expense

relate lolely to one of the major functions of
the tnetltution or to IBBIthan all functions.
such expenaea Mould be sot alllde as a lepa-
rate cost grouping for d1rect asstgnment or
selective allooation in accordance with the
guides provided in aubsections b and d.
(2) If any type.eof expense orcllnarily treat-

ed as general adm1n1Btl'ataon or depa.rt-
mental administrat10n are charged to Fed-
eral awards as direct costa, expenses appl1ca-
ble to other activities of the inst1tutlon
when Incurred for the lS8JDepurposes in like
ctroumstances must, through separate QOI!t
groupings. be excluded from the indirect
(F&A) ooats allocable to th068 Federal
awards and included in the direct cost of
other act1vit1es for cost allocation purposes.
(3) If It 1edetermined that certain e%PBnseB

a.re for the eupport of a service un1t or !&ell-
ity whose output 1e llueceptible of mea.aure-
ment on a workload or other quantitative
bae1e,BUchexpenllBBshould be Bet aside as a
separate coat grouping for d1etrlbution on
auch ba.ais to orge.Jlbed research. instruc-
tlonal, and other act1vIties at the institution
or w1thin the department.
(4) If activities provide tbeir own pur-

cha.alng. per!loDDeladm1n1stration. building
maintenance or 61m1l&rservice. the dtstribu-
tlon of general adm1niBtratlon and general
e%PBD8BS. or operat10n and maJDtenance ex-
penses to such act1vities ebould be accom-
pl1sbed through C06tgrouptnge which include
only that portion of central indirect (F&A)
coats (such &8 for overall management)
which are properly allocable to euch activi-
ties.
(6) If the institution electe to tres.t fr1nge

benetlte &8 ind1rect (F&A) charges. such
costs should be set aeide &8a sepa.rate cost
grouping for selective distribution to related
cost objectives.
(6) The number of separate cost grou,p1ngs

within a category should be held within
practical l1m1te. after teking into consider-
atton the materiality of the amounts in-
volved and the degree of precIs10n attainable
through less selective methods of distribu-
tion.
d. Selection of distribution method.
(1) Actual conditions must be taken into

account in selecting the method or bsse to
be ueed in distributing individual cost

2 CFRCh. II 0-1-15 Edition)

groupings. The essential consideration in se-
lecting a base 1e that it be the one beet eu1t-
ed for lIlIIlign1ngthe pool of costs to cost ob-
jectives in accordanoe with benefite derived;
with a traceable cause-and-effect relation-
ebip; or with logiC and leason, where neither
benefit nor a c&use-ant1-efiectrelatiOJlShip is
determinable.
(2) II a cost grouping can be identified di-

rectly with the cost IlbJective benefitted. it
Mould be ase1gnedto that cost objective.
(3) If the expenses in a coat grouping are

more general in na.ture, the d1str1butlon may
be based on a cost analyB1estudy wblch re-
1IIllt.s in an equitable d1str1bution of the
coate. Such cost analye1e studies may take
into considerat1on weighting factors. popu-
lation. or space occupieii If appropriate. Cost
analys1e studise. however. muet (a) be appro-
prlately documented in IlUfllclent detail for
suheequent review by the cognizant agenoy
for ind1rect coetB. (b) d1etrlbute the coate to
the related cost objectives in accordance
with the relative beneDte der1ved. (c) be Bt&-
t1et1oally sound. (d) be performed specUlcally
at the lnatitution at wbleb the reeulte are to
be used, and (e) be reviewed periodically. but
not 1888 frequently than rate negoti&t1one.
updated If necesaary. and used consistently.
~ &IllIumptionsmade in the study mut be
stated and explained. The use of cost anal-
ysis studies and periodIc changee in the
method of cost d1etrlbution must be fully
juetified.
(4) II a cost analye1s study ill not per-

formed. Dr if the study does not result in an
equ1table d1etribution of the costs. the dis-
tribution must be made in accordance with
the appropriate base cited in Section B. Iden-
ttncation and ase1gDment of ind1rect (F&A)
coste. uDle88one of the following conditions
is met:
(a) It can be demonstrated that the uee of

a dUIerent base would result in a more equi-
table allocation of the coets. or that a more
readily available base would not increase the
coste charged to Federal awardll. or
(b) The institution qual.Ul.esfor, and electe

to use. the simpl1!1edmethod tor computing
indirect (F&A) cost rateB deacr1bed in Sec-
tion D. Bimplified method for small institu-
tions.
(5) Notwithstanding aubsect10D (3). effec-

tive JulY 1. 1998. a cost analysis or base other
than that in Section B must not be llBed to
d1etribute utility or student services coste.
Instead. Bubsections B.4.c Operation and
maintenance expenses. may be used in the
recovery of ut1l1ty oosts.
e. Order of distr1butlon.
(1) Indirect (F&A) costa are the broad cat-

egoriBll ot coate 'd1BcllBBedin Bection B.I.
Definitions of Fao1l1tiee and Adm1n1stration
(2) Deprec1ation. interest exPBIlllBB. oper-

ation and maintenance expeDBes,and general
adm.inietrative and general expensll8 ebould
be allooated in that order to the remaining
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Indirect (F&A) cost categories BlSwell &Jlto
the major functions and spec1aJ1zedaerv1ce
1'ac111t18801 the 1n8t1tution. Other coat cat-
egories may be allocated in the order deter-
mined to be most appropriate by the institu-
tions. When Ql'OIIS allocation of coets is made
Ul provided in subsection (3), this order or al-
location does Dot apply.
(3) NormaJly an indireCt (F&A) cost cat-

egory Will be considered closed once it has
been allocated to other coat objectives, and
coste may not be subsequently &llooated to
it.. However, a Cl'OBB allocation of coste be-
tween two or more indireot (F&A) coet cat-
egories may be used i1 sucb alloca.tion will
reIlult In a more equitable &llocation of
coste. U a erose allocation III used, an appro-
priate mod111cation to the composition of
the Indirect (F&A) cost categories described
in Section B is required.

B.IDENTlJI'ICATION Al'o'D ABSIGNMENTOF
INDIRECT(F&A)COSTS

1. Definition of Faciliti/l$ and Adminlstratton

Bee 1200.414Indirect (F&A) oosts which
provide8 the b&eIIlfor tbeee indirect cost re-
quiremente.

2. Depreclatlon
a. The expenaes under this heading are the

portion of the oosts of the institution's
buIldings, capital improvements to land a.nd
buildings, and equipment which are com-
puted In accordance with 1200.436Deprecia-
tion.
b. In the absence of the alternatives pro-

vided for in Section A.2.d, Selection of dis-
tribution method, the exp8neee included in
thlll category must be &l1ocated In the fol-
lowing manner:
(1) Depreciation on buildings used exclu-

sively in the conduct of a single function,
and on capital improvements and eqnlpment
used in such buildings, must be lUIllignedto
that function.
(2)Deprec1ation on bul1d1ngtlused for more

than one CUllCtion,a.nd on capital improve-
ments a.nd equipment used In such bnlldlngs,
must be allocated to the Individual funotions
performed in each building on the bae1s of
usable square Cee~of space, excluding oom-
mon areas such as hallways, stairwells, &.nd
reatrooIDB.
(3) DepreCiation on buIldJnglS,capital im-

provements a.nd equipment related to space
(e.g., Individual rooms, laboratories) used
Jointly by more tha.n one function (as deter-
mined by the users of the spa.ce) must be
treated as follows. The cost of each jointly
used unit of spaoe must be allocated to bene-
fttttng f1lDctlolUlon the baslll of:
(a) The employet! full-time equivalents

(FTEs) or salaries and wagBBof those indi-
vidual functions benefitting from the use of
that space; or

pt, 200, App, III

(b) Institution-wide employee FTEs or sal-
&riBBand wages appl1cable to the benefitting
major functions (see Section A.I) of the in-
stitution.
(4) Deprsciation OJ! certain capital im-

provements to land, such 86 paved parking
are&8,fences, sidewalks, and the like, not in-
cluded in the cost of buildings, must be dlo-
cated to user catetrories of Iltudente and em-
ploy_ on a rnn-eime equivalent b86is. The
amount allocated to the student cate&'ory
must be aBBignedto the instruction function
or the institution. The amount allocated to
the employee category must be further allo-
cated to the major functions of the lnBtitu-
tiODIn proportion to the salariee and wages
of all employees applicable to those func-
tions.

3. Interest
Interest OJ! debt 86Bociated with certain

buildings. eqnlpment a.nd capita.l improve-
ments, &8 defined In 1200.449InterBBt, must
be classified as an expenditure under the oat-
egory Fa.cllltles. TheBSCOBtsmust be allo-
cated In the same manner as the deprecia-
tion on the buildings, equipment and capital
improvemente to which the interest relates.

4. Operation and Maintenance Ezpen3es

a. The e][J)Snseaunder this heading are
those that have been mcnrred for the admin-
IIltration, supervision, operation, mainte-
nance, p1'88BTVation,and protection of the in-
stitution's physical plant. They Include 61-
penses normally incurred for suoh items 86
janitorial and utillty services; repairs and
ordinary or normal alterations of buildings,
furniture and eqnlpment; care of grounds;
maintenance and operation of buIldings a.nd
other plant !ac111tiea; security; earthquake
and disaster preparedneea; environmental
sa.fety; hazardous waste d18poaal; property,
liability &.ndaJl other insurance relating to
property; space and oapital leaalng; fac111ty
planning and lJl&nJlgement; a.nd central re-
ceiving. The operation and maintenance ex-
pense category should also include its allo-
cable share of fringe benefit costs, deprecia-
tion, and Interest costs.
b. In the absence of the alterD&tlves pro-

vided for in Section A.2.d, the expenses in-
cluded In this category must be allocated In
the same maDDer sa described in subsection
2.b for depreciation.
c. A utWty cost adjustment of up to 1.3

percentage pointe may be included In the ne-
gotiated indireot cost rate of the IRE for or-
ga.n1zedresearch, per the compatatlon alter-
D&tiv88in paragraphs (0)(1) e.nd (2) of th1s
section:
(1)Where space 1s devoted to a stngle func-

tion and metering allows unambiguous mS85-
urement of usage related to that space, costs
must be aBBlgnedto tbe function located In
that space.
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(2) Where space IS allOCAtedto different
flmctions and metering does not allow 1Ul&Dl-
biguous mea.eurement of usage by function.
c08tBmust be allocated as follows:
(1)Ut1l1ties 008tIlBhouldbe apportioned to

functions in the same manner as deprecia-
tion. based on the calculated difference be-
tween the site or building actual square foot-
~e for monitored research laboratory space
(site, building, floor, or room), and a sepa-
rate calcul&tion prepared by the TIlE using
the "efteotive square foo~" described in
eubsection (c)(2)(11)or th18section.
(11)"Effective square footage" allocated to

researcb laboratory space mut be calculated
as the actual square footage timee the rel-
ative energy ut1l1mtion index (REUI) posted
on the OMl3Web Bite at the time or a rate
determination.
A. This index Is the ratio of a laboratory

energy uae index (lab EUI) to the cor-
reeponding 1ndex tor overall average college
or univeraity space (college EUI).
B. In July 2012,Valu86for these two 1ndic86

(taken respectively from the Lawrence
Berkeley Labora.tory "Labs tor the 218t Cen-
tury" benchmark1lJg tool http://
labs21benchmaTidng.lbl.gov/CompareData.php
and the US Department of Energy "Bu1ld-
1np Energy Data.book" and http://
buildinIlBdatabook.eren.rWe.govICBECS.asp:r)
were 310kBtulsq ft-yr. and 155 kBtu/BClft-yr .•
BOthat the adjutment ratio IS 2.0 by this
methodology. To retain currency, OMBw1ll
adjust the EUI numbers from time to time
(no more often tba.tl annually nor less often
than every 5 years), 1l8ingrellable and pub-
llcly dleelosed data. Current valu8li of both
the EOIs and the REUI w1llbe posted on the
OMBWebsite.

5. General AdministTation and General E:rpe1UeB

a. The expenses under th18 heading are
those that have been incurred for the &'eneral
executive a.nd adm1n1strative offices of edu-
cationalinstitutions and other expenJl88of a
general character wblch do not relate sclely
to any major function of the tnstltution; i.e.,
solely to (1) instruction, (2) organised re-
6e&rCh,(3) other aponacred activities, or (4)
other institutional activities. The genera.l
a.dm1ni8tratlon and general expense category
Bhould also include ite allocable Bhare of
fringe benent coate, operation and mainte-
nance expel18e. depreciation, a.nd 1nterest
ccste. Examples of general adminlBtration
and general expen_ include: those expenses
inourred by admlnlStratlve omcee tbat serve
the entire univerllity ayetem of wblch the In-
stitution is a part; central offic88 of the In-
stitution such &6 the President's or
Chancellor's office, the offices for institu-
tion-wide financial ma.nagement, bOl!lineeB
services, budget a.nd plannIng, personnet
m~ment, and safety a.nd risk lI1&DII€e-
ment; the office of the General Counsel; and
the operattona of the central admWBtrative

2 CFR Ch. II (1-1-15 Edltlon)

management information systeme. General
administration and general expenses must
not include expel18eSincurred within non-
university-wide deans' OfftC86,academic de-
pe.rt.mente, organized research unite, or simi-
lar orga.nimtional unite. (Bee subsection 6,
Department&! adminllltration expenses.)
b. In tbe absence of the alternatives pro-

vided for in Section A.2.d. the expenses in-
cluded in this categOry must be grouped first
a.coord1ngto common major functions of the
1natI.tution to which they render services or
provide beneflte. The ~gregete expenses of
each &"roupmust then be allocated to serv-
iced or benefltted functions on the modified
total coat ba.a1ll.Modifted total coste oonBlet
or the same elemente as those in Section C.2.
When a.n activity included in tb1e indirect
(F&A) cost category provides a service or
product to another 1netltution or orga.niza..
tton, an appropriate adjustment must be
made to either the expenees or the bas1s of
allocation or both, to assure a proper alloca-
tion of coste.

6. Departmental AdministTation Expensu

a. The expenees under tb1e heading are
thoee that have been incurred for adminis-
trative and supporting services that benefit
common or ,oint departmental activities or
objectives 1n academic dS&IlI!I'omces, &.C8r

demic departmente a.nd div1Bions.and orga-
nised reeearch unite. Organized research
unite inolude sucb unite as lnstitotee, study
centers, a.nd research centers. Departmental
adm1nlBtration expenses are subject to the
follow1nllllmitations.
(1) Academic deans' offices. 5a1aries and

operating expensell are limited to thOM at-
tributable to adm1n1etrative functions.
(2)Academic departmente:
(a) 8&la.riee and fringe benefite attrtb-

utable to the admin1strative work (including
bid a.nd propoea1 prepa:ra.tlon) of faculty (In-
cluding department heads) and other protes-
Bional personnel oonducting research a.ndlor
instruction, most be allowed at a rate of 3.6
percent of modified total direCt coste. Thill
category does not include profeB6!onal bust-
n88Bor professional adm1n1strative omeers.
Thill allowance must be added to the com-
putation of the indirect (F&A) oost rate Cor
major functions in Section C, DeterminatioIl
and application of indirect (F&A) ooat rate
or ratea; the expe_ covered by the &110'1'1-
ance must be excluded from the depart-
mental a.dm1ni8tratlon cost pool. No docu-
mentation 18required to support this allow-
ance.
(b) Other administrative and supporting

expenses Incurred within academic depart-
mente are allowable provided they are treat-
ed consl8teIltly in l1ke ctrcumetancee. This
would Inolude expenses such as the salaries
of llllCl'etarialand clerical ata1Js, the salariee
of administrative omcera and a.ssista.ntll,
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travel. oMce supplies. stockrooms. and the
like.
(3)Other fringe banefit costs applicable to

the sala.rie& and wages included in sub-
eect10na (1) and (2) a.re allowable. a.s well a.s
an appropriate 8ha.re 01 general admiDJstra-
tlon and general exp8naes, operation and
maintena.Dce expenses, and depreoatlon.
(4) Federal agencies may authorize retm-

bnrsement of additional COBtsfor dep&.rtment
heads and Caculty only In exceptiona.l cases
wbere an inst.ltutlon can demOll!ltrate undue
hardship or detriment to project perform-
ance. .
b. The following guidelines apply to the de-

termination of departmental administrative
costs as direot or indirect (FillA)costs.
(1) In developing the departmental a.dm1n-

istrat.lon cost pool, special care should be ex-
erci8ed to ensure that costs Incurred for the
same purpose In like circumstances are
treated conalstently all either direct or Indi-
reot (F&A) coets. For example, salaries of
techn1caJ staff. laboratory supplies re.s..
chemicals), telephone toll charges. animals.
animal ca.re costa, computer oosts, travel
costs, and specialized shop coste must be
treated as direct costs wherever Identiflable
to a particular cost object.lve. Direct charg-
ing oC these coste may be aoccmpllshed
t.hrougb specifiC ident111cat.lonof individual
costs to banefitt.lng cost object1ves, or
through recha.rge centers or spec1a.l1zedserv-
Ice fa.c1l1tiee,as appropriate under the cir-
cumstances. See f§200.U3 Direct ccets, pa.ra.-
graph (c) and 200.468 SpeCialized servroe fa-
c1l1tles.
(2) Itsms luch as omce supplies, postage.

locaJ telephone coste, and membershipe must
normally be treated u Indirect (F&A) coste.
c. In the a.beence of the alternatives pro-

vided for in Sect.lon A.2.d, the exp8IllMlSin-
cluded In this category must be allocated as
lollows:
(1) The adm1niIltrative eXpellBe8 of the

dean's omce of each college and school must
be alloca.ted to the academic departments
within that college or school on the mod1fled
total cost basis.
(2) The adm.in1stratlve expell8B8 of each

aca.demic department, and the department's
share of the 8XpeD8BBallocated In eubeection
(1)mUBtbe allocated to the appropriate lunc-
tlOnll of the department on the mod1fled
total cost baaiB.

7. SfJOfI.807edPmject8 Administration

•. The expenses under this heading are lim-
jted to tboee Inourred by a aepe.rate organi-
zation(s) establlBbed primarily to administer
sponsored projects, including such functions
a.s grant a.nd contract adm1nistratlon (Fed-
eral and non-Federal), speolal eecurlty, par-
cha.sing, personnel, ad.m1n1stratlon, and edit-
Ing and publiBb1ngof rll88&l'ohand other re-
ports. They include the salaries a.nd expenses
of the hea.d of euch organization, assistants,

PI.200. App. III

and immediate staff, together with the sala-
ries and expenaes of personnel engaged in
supporting activities maintained by the or-
ganization, sueh as stock rooms, print shope.
and the like. Th1e category also includes an
allocable sba.re of fringe benel1t costs, gen-
eral .administration and general ezpenaee,
operation and maintenance expenses. and de-
preciation. AppropriAte adjustmente will be
made for aervlces provided to other tunctions
or organizations.
b. in the absence of the alternatives pro.

vided Cor In Section A.2.d. the expenses in-
cluded In this category must be allocated to
the major tunotions of the institution under
which the spoll6ored projecte are conducted
on the basis of the mod1f1edtotal cost of
sponsored projects.
c. An appropriate adjustment must be

made to elim1ne.te any duplicate charges to
Federal awarde when this category include!;
similar or identical activities as thoae in-
cluded In the g-eneral a.dminlBtrat.lon and
general expenaB category or other Indirect
(FillA) cost Items, such as accounting, pro-
ourement, or personnel adm1n1etration.

8. Ubral1l Expense,

a. The expeneee under this heading are
those that have been Incurred for the oper-
ation of the library, including the cost of
books and library materials purchased lor
the library. lees any itemJ! of library income
that qual1fY as applicable credite under
§2OO.406 Applicable credite. The libra.ry ex-
pense category Bbouldalso include the fringe
benefite applicable to the 8ala.rIes and wages
Included therein, an appropriate Bbare of
general aclmiD1etration and general ezpenae,
operation and malntenance expense. and de-
preciation. Coate incurred In the purchues
of rare books (museum-type books) with no
value to Federal awarde Bbould not be allo-
cated to them.
b. In the a.bsenoe of the alternatives pro-

vided ror In Section A.2.d, the expenses in-
cluded in this category must be allocated
firSt on the basis of primary categories of
users, Including students. professional em-
ployees, and other uaers.
(1) The student category must COD8istof

!Ull-time equivalent students enrolled at the
institution, regardless of whether they earn
credits toward a degree or certificate.
(2) The professional employee category

must coDBiet of all fa.culty members and
other professional employees of the institu-
tion, on a lull-time equivalent basis. This
category may alao Include post-doctorate
fellows and graduate atudents.
(8) The other users category must consist

of a reasonable factor as detennmed by inat1-
tutlonal records to account for all other
users of library facilities.
c. Amount allocated In pa.ragraph b of this

section must be assigned further as follows:
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(1) The amount in the student category
must be 8.8B1gnedto the instruction function
01 the institution.
(2) The amount in the profeselonal em-

ployee CllotegOrymust be IloII81gnedto the
major functlODllor the 1n8tltution in proper-
tion to the sala.ries a.nd wages of ul fa.eulty
members a.nd other profe8ll1onal employees
applicable to th088 funCtlODll.
(8) The amount in the other usere category

must be assigned to the other 1n8t1tutlonllol
actlvitlell function of the 1netltution. .

9. Stuaent ..4ammtstTation aM Servic8ll

a. The expen&e&under this heading are
those thlloth&vebeen incurred for the &dmin.
!etre.tion of etudent &!f&1rea.nd for services
to students, including expenses of such ac-
tivities ae de&llJlof Iltudents, admtllllionll,reg-
istrar, COUDllelingand pla.eement services,
student &dvisers. student health and infir-
mary eerv1ces, catalogs, and commence-
ments &Dd convOcations. The eal&ries of
members of the &c&demicstat! whose respon-
sibilities to the institution require a.dm1n1s-
tratlve work that benef1ts sponsored projects
may uso be included to the extent that the
portion cbarged to IItudent adm1n1stretlon 1e
detenilined in accordance with Subpart E-
coat Principles of this Part; This expense
category alIIo includBII the tr1nge benefit
costs &pplicable to the llILl&r1esand wages in-
cluded therein. an a.ppropriate 8b.a.re01 gen-
eral adm1n1&tr&tlon&Dd general expeDlles,
operation &Dd m&1ntenance, interest ex-
pense, a.nddeprec1&tion.
b. In the a.bsence 01 the a.lternatlv8ll pro-

vided for in Section A.2.d, the expelllleBin
this category mut be a.lloca.ted to the in-
struction function, and subsequently to Fed-
eral &wardsin that function.

10. Off,et far Indirect (F&A) ExpenAeB Oth.er-
wi3e Provided far bll the Federal Govern-
ment
a. The Items to be a.ecumula.ted under this

heading are the reimbursements and otber
p&yments from the Federal Government
which are m&deto the institution to support
solely, speolfiC&lly,&Dddirectly, in wbole or
in part, any of the &dmln1stretlve or service
a.ctivitles described In subllectioDS2 through
9.
b. The iteme in th1e group must be treated

as a credit to the affected individual indirect
(F&A) cost category before that category 1e
ulocated to beneOtting functions.

O. DETKRMINATION AND ApPLICATlON OF
INDIRIlCT(F&A)COSTRATE ORRATES

1. Indirect (F&..4) Cost Pool!

a. (1) Subject to subsection b, the eeparate
categories of Indirect (F&A) costs allocated
to each major funotion of the institution as
prescribed in paragraph B of. thi& paragr&ph

2 CFRCh.U (1-1-15 EdHon)

C.1 Ident1C1catlonand a.ss1gn.mentor indirect
(F&A) costs, must be aggrega.ted and treated
as a. common pool lor that function. The
&mount in each pool must be divided by the
dietrlbutlon baBed8llCribedin subeectaoa 2 to
arrive lOta single indiJ'ect (P'&A)cost rate for
ea.chfunction.
(2) The mte for eacb function 1s used to

distribute IndiJ'ect (F&A) costs to Individual
Federal awards of that function. Since a
common pool 1e establi&bed for ea.ch major
function of the InstltuUon, a separate indi-
rect (F&A) COIItrate would be eetablished for
ea.cbof the major functiOns described in Bee-
tlon A.1 under which Federa.l awardB are ca.r-
ried out.
(8) E&ch institution's Indirect (F&A) coat

rate procees muet be appropri&tely deBigned
to ensure that Federal sponsors do not in
any way Bubeidiu the 1ndirect (F&A) coste of
other sponsors, specifically activities spon-
sored by IndDStry and foreign governments.
Aocordlngly, ea.ch a.llocatlon method used to
identifY and a.llocate ths Indirect (F&A) cost
pools, aa deecribed in SectIons A.2, Criteria
for dilltr1butlon, aDd B-2 through B.9, muet
contain the full amount of the institution's
modiflsd total cOBte or otber appropria.te
anita of measurement used to ma.ke the com-
putaUODB. In &dditlon, the final rate die-
trlbutlon b&ee(8.8defined In subeeotaon 2) Cor
each m&jor funCUon (oJ'gll.Jlizedreseareh, in-
struction. etc., as described In Section A.I,
Major funotlons of an institution) muet con-
tain all the programs or activities which uti-
lise the Indirect (F&A) costs a.llocated to
that major function. At the time an indirect
(F&A) oost propoaal 1e submitted to a cog-
nizant agency for indiJ'ect costs, ea.ob insti-
tution must descr1be the process It UeB to
eDlll1J'Bthat Federal funds a.re not ussd to
lIub81d1a.eindustry &Ddforeign government
funded programs.
b. In some inst&Dces a single rete b&II1eCor

use 8.Cl'Oll8 the bOard on a.ll work within a
major function at an institution may not be
appropriate. A single rate for resea.rch, for
sxample, migbt not take Into account those
different environmental f&cton and other
conditions which may a.ffect substantially
the indirect (F&A) costs applicsble to &par-
ticular segment of resean:b at the Institu-
tion. A p&rt1cular segment of research may
be that performed under a single apoDllored
agreement or it may consist of research
under a group of Federal awards performed
in a common environment. The environ-
mental lactors are not limited to the pbys-
IC&llocation or the work. Other important
(&ctors are the level of the admtn1stra.tlve
support required, the na.ture or the !ac1l1t1es
or other resources employed, the sclentinc
disciplines or technical skills Involved, tbe
orga.ntzatlonal arrangements used, or any
combination thereof. If &particular segment
of a sponsored agreement 1e performed with-
In an environment which appears to generate
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a Bignificaotly di1Ierent level of indirect
(F&A) costs, prov1ll1onssbould be made for a
separate indirect (J'&A) coet pool applicable
W Buoh work. The separate ilId1reot (FkA)
coat pool should be developed during the reg-
ular CO\U'Beof the rate determilla.tlon process
and the separate ilIdirect (F&A) coet rate re-
sulting theretrom should be uttl1J.ed; pro-
vtded It Ie determined that (1) BUchindirect
(F&A.) coat ra.te dHrel"ll81gn11lcaotly trom
t.bJ.t whlcb would ha.ve been obtained under
subsection a, and (2) the volume of work to
which such rate would a.pply Ie material in
relation to other Federal awarde a.t tbe insti-
tution.

z. The DistributIon BG$18

Indirect (FkA) costs muat be distributed W
applicable Federal awarde and other benent-
ting actlvttles within each maJor function
(see sectaon A.l, Major functions of an inIlti-
tutton) on the baste of moltified total direct
costa (MTDC). cone1eting of all salaries and
W&g88.fringe benefits, materials and SUI>-
pl1es, services, travel, and up to the nret
$25,000 of each 8Uba.ward(regardless of the
period covered by the subaward). MTDC is
deflned in 1200.68 Mod1t1edTotal DIrect Cost
(MTDC).For tb1e PUl])088, an indirect (F&A)
cost rate should be determined for ea.cb of
the sepa.rate indirect (J'&A)cost pools devel-
oped PU1"llU&D.tto Bubsection 1. The rate in
each case uould be stated as the percentage
whlcb the amount of the p&.rt1cuIarIndirect
(F&A) coat pool Is of the modified total di-
rect costs Identified with sucb pool.

3. Negotiated Lump S1.m for Indirect (FilA)
Costs

A negotiated IUed amount, in lieu of indi-
rect (F&A) costa may be appropriate for self-
contained, off-campus. or pr1m&r1lysubeon-
tracted actlvtti88 wbere the benefite derived
from an lnatitution'll indirect (F&A) services
caJIJlot be readily determined. Such nego-
tiated indirect (F&A) coats w1llbe treated as
an offllet before allocation to instruction, or-
ga.n1zedresearcb, other sponsored activities.
and other institutional activities. The base
on which Iluch remaining expenses are allo-
cated should be appropria.tely adjusted.

4. Predetennined Rates for Indirect (FilA) C03ts

Publio Law 87~ (16Stat. 437)as amended
(U U.S.C. ''708) authorizes the use of pre-
determined rates in determlntng the "indi-
rect costs" (indirect (F&A) coste) applicable
under research agreements with educational
institutions. The stated objecUves of the law
are to Simplify the a.dmin1etration of COIlt·
type researcb and development contraeta (in-
cluding gra.nts) with educational ilIstltu-
tions. to facilitate the preparation of their
budgets, and to permit .more expeditious
closeout of such contracts when the work is
completed. In v1ew of the potent1a.l advan-
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tagee offered by tb1e prooedure, negotiation
of predetermined rates for Indirect (F&A)
costs for a period of two to four years Illiould
be the norm in those BituaUons wbere the
cost experience and other pertinent faotl!
avalla.ble are deemed euWcient to enable the
parties involved to reach an informed judg-
ment as to the proba.ble level of indirect
(F&A) costa during the ensuing a.ccOUIlting
periOds.

5. NegoUated FI:cBlJ Rate8 and C4fT1/-Forward
Provisions

When a IUed rate is negotiated in advance
for a fiscal year (or other time period), the
OVeT-or under-recovery for that year may be
included all an adjUlltment to the indirect
(F&A) cost for tbe next rate negotla.tion.
When the rate Ie negotiated before the carry.
forward adjustment te determined, the carry.
forward amount may be appl1ed to the next
8ubllequent rate negotiation. When such ad-
jUBtments are to be made, each nxed rate ne-
gotiated in advance for a.given period will be
computed by applying the expected indirect
(F&A) coate allooable to Federal awards for
the foreca.st period plus or minus the carry-
forward adjUlltment (over- or UIlder-recovery)
from the prior period, to the forecast dis-
tribution base. Unrecovered amounta under
Iump-sum agreements or coat-sharing provt-
BioDaof prior yeara muat not be carried tor-
ward for oons1deratlon in the new rate nego-
tiation. There must, however, be an advance
UIlderstand1ng in each case between the In-
stitution and the col:J1isant agency for indi-
rect costs as to wbether these differences
will be considered ill the rate negotiation
rather tha.n making the determination after
the differences are known. Further, inIltitu-
tiona electing to use th1a carry-forward pro-
v1IliOJlmay not BubBeQuentiychange without
prior approval of the cogn1za.nt agency for
ilId1rect coats. In the event that an inIltitu-
tion returns \0 a post-determined rate, any
over- or under-reoovery during the period in
which negotiated thed rates and carry-for-
ward provisions were followed will be in-
cluded in the subsequent poet-determined
rates. Where multiple rates are used. the
same procedure will be applicable for deter-
mining each rate.

6. Provisional and FlTWl Rates for IndlTect
(FltA) C03U

Where the cogn1zant agency for indirect
costa determtnes that cost exper1ance and
other pertinent t&ete do' nct justifY the use
of predetermined rates, or a IUed rate with
a carry-forward, or if the pa.rt1es cannot
agree on a.n equitable rate. a.provillional rate
mUllt be establlsbed. To prevent subeta.nt1a.l
overpe.yment or underpa.yment. the provt-
sional rate may be a.djuated by the cognizant
agency for 1nd1rect costa during the lnatltll-
tlon's fiscal year. Predetermined or fiJr:ed
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rates may replace provl61onal rate6 at any
time prior to the close of the institution's
fiscal year. If a provisional rate is not re-
placed by a.predetermined or fixed rate prior
to the end of the 1n8t1tution's ftscal year. a
flna.l rate will be established &Dd upward or
dOWDwardadjustments wIDbe m&debe.sedon
the actual allowable coets Incurred for the
period Involved.

7. Fixed Rates for the Life of the Spomored
Agreement

Except as provided In paragraph (c)(1) of
13JO.4H Indirect (F&A) costs. Federal B.gsn-
elM muet use the negotiated rate6, must
pa.ra.gra.ph(b)(l) for tnd1rect (F&A) costs tn
effect at the time of the 1nitial award
througbout the Ufe of the Federal award.
Award levele for Federal awards may not be
adjusted tn future years &8 a result of
cha.nges In negotiated rates. "Negotiated
rate6" per the rate agreement Include final,
fixed, and predetermtned rates and exclude
provisional rates, "Life" for the purpoee of
this subsectton me&D8each competitive seg-
ment of a project. A competitive segment is
a period of yeans approved by the Federal
awa.rd1ngagency a.t the time of tile Federal
award. If negotiated rate agreements do not
extend througb the ute of the Federal award
at the time of the 1nitial award, then the ne-
gotiated rate for the last year of the Federal
award must be extended througb the end of
the ute of the Federal a.ward.
b. Exoept as provided tn §3JO.414 Indirect

(F&A)costs, wben an educational InStitution
does not bave a negotiated rate with the
Federal Government a.t the time of an award
(becauBethe educationalinstitutlon Is a new
recipient or the parties cannot reach agree-
ment on a rate), the provisional rate ueed at
the time of the award must be adju8ted once
a rate Is negot1&ted&Dd approved by the cog-
n1za.ntagency for indirect coets.

8. Limitation on ReimbuTsement of
ActmiwtTative Coat,

a. Notwithetandtng the provlsioDBof sub-
section C.i.a., the administrative costs
charged to Federal awards awarded or
amended (tncludtng continuation and re-
newal awards) with effective da.tellbegtnn1ng
on or after the etart of the lnBtitution's flrst
necal year which begtns on or after October
I, 1991,must be Umited to 26% of modified
total direct costs (&8 defined in subsectron 2)
for tbe total of General Admln1etration and
General Expenses; Departmental Allmtnis-
tratlon, Sponsored Projects Administra.tion,
and Student Admtn1stra.tion and Services
(including their allocable sha.re of deprecia-
tion. Interest oosts, operation and mainte-
na.nce expenses. and fringe benefitB coste, as
provided by Section B, Identification and &.Il-

signment of Indirect (F&A) coste, and all
otber typee of expenditures not listed ape-

2 CFRCh. II (1-1-15 Edtlon)

cifically under one of the subcategories of fa.-
cllitiee In Section B.
b. Institutions should not change their ac-

counting or cost allocation methods if the ef-
feet ill to cb&ngethe chargtng of a.particular
type of cost from F&A to direct, or to recl&B-
sity costs, or lDCl'BIUleallocations from the
administrative poole identified In p&rlI81'&pb
B.I of tbls Appendix to the other F&A cost
pools or fr1Dgebenefits. Cognizant agencies
for indirect cost are a.uthorlzed to allow
changes wbere an institution's cb&rgtng
practices are at va.r1ance with acceptable
practices followed by a subetantial majority
of other 1n8titutions.

9. Alternative Method fOT ActmmlstTattve Costs
a.. Notwithstanding the provillions of sub-

eectiOJl C.i.a., an inatltution may elect to
claim a flxed allowance for the "Adminis-
tration" portion of tndirect (F&A)costa. The
allowance could be either ~4% of modified
total direct coste or a percentage equal to
95% of the most recently negotiated f1%edor
predetermined rate for the cost pools In-
cluded under "Adm1n1Btra.tion"as de1lned tn
Section B.l, whichever is 188ll. Under this al-
ternative, no cost proposal need be prepared
for the "Admln1Btration" portion of the tndi-
rect (F&A)cost rate nor 18fnrtber idant11lca-
tion or documentation of these coets re-
quired (see subsection c). Where a negotiated
ind1rect (F&A) cost &«T8ementin:cludes this
a.ltern&tlve, a.n institution must ma.ke no
further charges for the expenditure cat-
egories descr1bed tn Section B.l>, General ad-
m1n1stration and general expenses. Seetion
B.6, Depa.rtmental administration expenses.
Sectlon B.7, Sponsored projects admlnlstra.-
tiOJl, and Section B.9, Student admlnlstra-
tion and serviCllll.
b. In nllll'otla.tioIlllof ra.tes for subsequent

periods. a.n lnBtitution that bas elected the
option of subsection a may continue to exer-
cise it a.t the u.me rate without further iden-
t11lcation or documenw.tion of costs.
c. II an tnstltution elects to e.ccept a

threBbold rate &8 deflned tn subsectlon a. of
thie section, It Is not required to perform a
detailed aJlAlyBiBof its adm1n1etratlve costs.
However, in order to compute the faciUties
components of Its indirect (F&A) cost rate,
the institution must reconcile its 1nd1rect
(F&A) cost proposal to its 1lna.nc1&lstate-
mente and make appropriate adjUlltments
and recl&B8ificatioDBto i4en t1!y the costs of
each major functlon &8 de1lned tn Section
A.1, &8 well &8 to identify and allocate the fa.-
cilities eomponenta. Admtnistratlve coats
that are not identified as sucb by the lnBti-
tution's accounting system (sucb &8 those in-
curred in ILcademic departments) w1ll be
cl&8a11leda.ainstnlctional coets for purposes
of reconcUlng Indirect (F&A) cost proposals
to flna.nclal statements and a.llocating facUl-
ties costs.
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10. Individual Rau Components

In order to provide mutu&lly agreed-upon
Information for management purposes, eaob
Indirect (F&A) coet rate negotiation or de-
termtnatdon must Include development of a
rate for each Indirect (FltA) cost pool 8/l well
as the overall Indirect (F&A)C08trate.

11. Negotiation and Approval Of mssrect (Frt:A)
Rate

a. Cognizant agency for Indireot coets is
def1nedIn Subpart A-Acronyms and Defini-
tiODS.
(1) COlltnegotiation cognizance 111ueigned

to the Department of Health and Human
Services (BHS) or the Department of De-
[eillle's OMoe of Nan.J. Reaaarcll (DOD),nor-
mally depending on whioh of the two ageD-
cies (HHS or DOD) provides more funds to
the educational 1netitution for the most, re-
cent three Ye&re. Informa.tion on funding
must be derived from relevant data. gathered
by the National SCience Foundation. In cases
where neither HIlS nor DOD provides Fed-
eral funding to an educational inetitution,
the cogniza.Dt agency for Indirect ooste 1Ul-
signment must default to BRS. Notwith-
standing the method for cognizance deter-
mIna.tion deaorlbed in this seetlon, other ar-
rangements for cogDhl&Dceof a partIcular
educa.tiona.lInstitution ma.y also be based in
part on the types of resea.roh performed at
the educational inBt1tution and must be de-
cided based on mutual agreement between
HBS and DOD. Where a non-Federa.l entity
only receives funds a8 a subrectptsnt, 1200.831
Requirements for paee-through entitie8.
(2) After cognizance 18establ1&hed,it must

continue for a ftve-year period.
b. Aoceptance of rates. See 1200.4U Indi-

rect (F&A)costs.
c. Correcting deOdendes. The cognizant

agency for indirect costs muat negotiate
oba.ngee needed to correct systeJDS deft-
ctencres relating to accountability for Fed-
eral awards. Cocn1za,n.t&«encies for indirect
costs must address the concerns of other sr.-
fected agenCies, IIoS a.ppropria.te. and must ne-
gotiate spec1Jl.J.rates for Federal agencies
that are required to I1mit recovery of indi-
rect costs by statute.
d. Resolving questioned costs. The cog-

meant agency for indirect costs must con-
duct a.nynecessary nego~latioD8with Alledu-
cational 1n8tltution regarding amounts ques-
tioned by audit that are due the Federal
Government related to costs covered by a ne-
gotiated agreement.
e. Reimbursement. Relmbursement to cog-

nizant agendes for indirect costs for work
performed under this Part may be made by
reimbursement blll1ng under the Economy
Act, 31 U.S.C. 1535.
f. Procedure for establlshing facilities and

adm1n1strative rates must be establ1shed by
one of the following methods:
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(1) Formal negotiation. The cogniMoDt
agency for indirect eoate i.e responsible for
negotiating and approving rates for an edu-
cational institution ODbehalf of all Federal
agencies. Fsderal awarding agencies that do
not have cogniza.nce for indirect com. must
notifY the cognisa.nt agency for indirect
costs of speciflc concerns (i.e., a need to es-
tablish special cost rates) wbich could a.fiect
the negot1a.tion )ll"OOBSS. The oognizant agen-
cy tor ind1rsct C08ts must address the con-
cerns of all interested agencies. 8/l appro-
priate. A pre-negotiation conference may be
scheduled llJJlong aU Interested agenciea. if
neC88B&l"Y.The cogntzant agency for indirect
costs must then a.rrangs a negotiation con-
ference with the educationai institution.
(2) Other than formal negotiation. The cog-

nizant a.gency for indirect costs and edu-
cational Institution may reach a.nagreement
on rates without a formal negot1a.tion con-
ference; for example. througb correspond-
ence or use of the Eimplltl.ed method de-
scribed in th1JIsection D of this Append1x.
g. Formalizing determinations and agree-

mants. The cogn1zant agency for ind1rflct
costs must forma.lize all determinations or
agreements reached with a.n educational In-
stitution and provide copiee to other agen·
cies having an interest. Detsrmlnatlons
should include a description of any adjust-
ments, the actu&l amount, both dollar and
percentage adjuBtsd. anll.the reason tor mak-
ing adjustments.
h. D1IIputesAIlddiaagreements. Where the

cogntzant agency for indirect coets is unable
to reach agreement with Alleducational in-
stitution wIth regard to ntes or audit reso-
lution, the appeal system of the cognU&nt
agency for indirect o08ts must be followed
for reaolution of the diJlagreement.

12. standard Format fOT Submi.sslon

For facilities a.nd administrative (indirect
(F&A)) rate proposals. educational inetitu-
tions must WlS the standard format. shown
in section E of this appendix. to submit the1r
indirect (F&A) rate proposaJ. to the cog-
nizant agency for ind1rect costs. The cog-
ntzant agency for indirect costa may, on All
institution-by-iDBtitution basts, grant excep-
tioDS from all or portiODllof Part n of the
Iltanda.rd format requirement. Th1JIrequire-
ment doee not a.pply to educational institu-
tions that use the simplltl.ed method for cal-
culating indirect (F&A)rates, as deaorlbed in
Section D oftbisAppendiI.
A8 provided In ssction C.I0 of thie appen-

dix, each F&A cost rate negotiation or deter-
mination. must Include development of & rate
for each F&A coet poo! as well &8 the overall
F&Arate.
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D. SIMPLIJ'IBD MBTHOD FOR SMALL
INI!TlTUTION8

1. General

a..Where the total direct cost of work eov-
ered by t1WJPart at IIIIinstitution d088 not
exceed 110 m1ll1on In a flBcaJ year, the 1lIm-
pllfled procedure deacribed in lubsections 2
or 8 msy be used in deWm1DlDlr allowable
Indirect (F&A) coets. Under th1Il IlImpUfled
procedure, the inStItution's most recent an-
nual tIna.ncial report and tmmed1&tely avall-
&bleBUpportlIlgInformation mut be utilised
as a basil for determining the indireCt (F&A)
cost rate applic&ble to all Federal awa.rd.B.
The inBtitutlon rosy use either the ea.laries
IIIId wagea (see Bub6ection 2) or modified
total direct coste (see subeectaon S) as the
distribution basil.
b. The IlImplified procedure should not be

used where It producee resulte which appear
ineqult&ble to the Feder&l Government or
the inlltitution. In IIIIYsuch case, indirect
(F&A) coste should be determined througb
use of the regula.r procedure.

2. Stmplljled PToceduTe--SalaTiu and Wages
Base

a. Estebl1ab the totel a.mount of salaries
a.ndw&geep&Idto &II employeee of the inlltl-
tutioJl.
b. Ests.bl1Bh &Jl indirect (F&A) cost pool

conslBtiDg of the expenditures (exclusive of
capital Items and. other coate specifically
Identified as unAllowable) wblch customarily
are clll88lfled under the following titles or
their equlv&lente:

(1) General a.dmin!ltratlon and gener&l ex-
penses (exclusive of COItaof student admin1&-
tratlon and services, student actiVities, stu-
dent aid, and llCbolarBh1p8).
(2) Operation and m&lnteDllIlce of phye1cal

plant and depreciation (a.fter appropriate a.d-
justment for coste applicable to other inBtI-
tutlon&l actlVi ties).
(3) Library.
(4) Department adminIStration expenses,

whicb will I;>ecomputed as 20 percent of the
salaries and e:r:peIlllesof deans and beads of
department:!.
In those cases where expenditures c1ase1-

fled under subsection (1) ba.ve preViOUBIy
been alloca.ted to other inBtitutional actlVi-
tlee, they may be included In tbe indirect
(F&A) cost pool. The total a.mount of ea.1a.-
rles a.ndw&geeincluded in tbe indirect (F&A)
COIltpool must be separately Ident11led.
c. EstebUsb a salary and wage d1strlbution

baBe, detenn1ned by deducting from the total
of salaries and wages as estabUBhed In sub-
section a from tbe a.mount of aalar1ee lLJId
wagee Included under subeectlon b.
d. Establ1sb the indirect (F&A) cost rate,

determiJled by dividiDg the a.mount in the In-
direct (F&A) cost pool, subsection b, by the

2 CFR Ch. II (1-1-15 EdItion)

amount of the distr1bution base, subsection
c.
e. Apply t.be indireCt (F&A) cost ra.te to di-

rect Balar1ee and wagee for individual agree-
menta to determine the amount of indireCt
(F&A) coste a.lloo&bleto suob &greementa.

3. Simplified Proced.uf&-Modifjed. Total Direct
Coat Base

a. EstabUsh tbe total coste Incurred by the
lnIltitution for the base period.
b. EBta.blllh an indirect (F&A) cost pool

consisting of tbe expenditures (exclue1ve of
capital items and other coste speciflcally
Identified as unallowable) which customarily
are claBe1ned under the followiDg titles or
their equlvlLlenta:

(1) General adminIStration a.nd gener&l ex-
pe1ll!eB(exclusive of costs oCstudent adminis-
tration and eervtces, student actiVities, stu-
dent &fd,and llCbolarBh1p8).
(2) Operation and maintena.nce of physical

plant and depreciation (after a.ppropriate ad-
lustment for coste applicable to other Instf-
tutional activities).
(3) Library.
(') Department administration expenses,

whlcb will be oomputed &I 20 percent of the
salaries and expenses of deans and beade of
departments. In those ca.see wbere expendi-
tures o1a.ae1fl.edunder subsection (1) bave
preViouBly been allocated to other institu-
tional activities, they may be included In the
indirect (F&A) cost pool. The mod11led totel
direct coste amount included in the indirect
(F&A) cost pool must be separa.tely identl-
fled.
c. EstabUab a mod1fted total direct cost

dlatr1buttoJi base, as defiDed in Section C.2,
The cI18tr1bution bae1e, tbat cons1Bte of all
1n8tltutlon's direct flmctioDB.
d. Estebl1Bh the indirect (F&A) coat rate,

determined by diViding the amount in the in-
direct (F&A) cost pool, Bub8ectlon b, by the
amount of the dlltrtbutlon base, subsection
c.
e. Apply the indirect (F&A) cost rate to

Lbemod1fl.edtotal direct costa for individual
agreemente to determine the amount of indi-
rect (FIkA) coste allocable to such agree-
ments.

E. DOCUMENTATION REQUIRBMBNTS

The Btandard format for dooumentation re-
quirements for indirect (indirect (F&A» rate
proposals for cla.im1ng coste under the reg-
ular metbod II available on tha OMB Web
sits bere: http://wtoW.whlteholl8e.govlombl
gran u.JOTTTI$.

F. CERTIFICATION

1. Certljicati01l of ChaTge3

To assure that expeJlditures for Feder&l
awards are proper a.nd in accordance with
tbe agreement documents and approved
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project buOgets, the annuaJ aDdior final fis-
cal reporte or voucherB requeet1Dg payment
under the agreements will Include &cert11l-
catioD, signed by &Dauthorized ofllmal of
the un1vere1ty, which reads "By B1gniDgthl.6
report. I certify to the beet of my knowleOge
and belief that the report 18 true, complete.
and accurate, and the expenditures, disburse-
ments &Ddc&Bhrece1):ltsare for the purposee
and intent set forth in the award documents.
I am a.ware that any falBe, fictitious, or
frauduleDt informatioD, or the Om1BllODof
any mat.er1al fact, may subject me to crimi-
nal, clv1J or admln18tr&tive peJIILltill8 for
fraud, false statemeDts. falae cla1ms or oth-
erwiae. (U.S. Code, Title 18, Seotion 1001 ll.Jld
Title 31, SectlOJlS372!HI'133 aDd 3801-3812)".

2. CertificatIon of lndiTect (Fr'IlA) Costs
a, Policy. CognisaIlt agencies must Dot ac-

cept & proposed indirect cost rate unless
such costs have been certified by the edu-
cational !nI!t1tution usiJIg the Certificate of
indirect (F&A) Costs set forth in subsection
F .2.c
b. The cert1flcate must be slgned on behalf

or the institution by the chlsf fiJl&Dc1aloffi-
.cer or &Dindividual designated by an indi-
vidual a.t a. level no lower than vice prealdent
or ohief financial llfOcer.
An \nd1rect (FckA) coat rate 18 not binding

upon the Federal Government it the most re-
cent required proposal tram the !nI!tltution
ha.8 Dot bean certi11ed. Where It Is Deces8llrY
to est&bl1ah indirect (FatAl cost rates, and
the !nI!titution bas not submitted a certified
proposal ror establ1ah1ng such rates in ae-
oordaDce with the requirements of th18 lIec-
tfon, tbe Federal Government must unilater-
ally establ1ah such rates. Such rates may be
based upon audited historical data or such
other dat& that have been furnished to the
cognizant agency for lndirect costa &Dd{or
which It ca.n be demoJlStr&ted that all unal-
lowa.ble costs have been excluded. When indl-
reot (F&A) cost rates are un1la.tera.lly eet&b-
lished by the Federal Government because of
failure of the institution to submit a cer-
tified proposal for establiBhing BUchrates In
a.ccordance with this sectton, the rates 00-
tabl1Bhedwill be Bet at a level low enough to
ensure that potent1a.lly unallowable COBts
will not be reimbureed.
c. CertijicaU. The cert1flcate required by

this seotlon must be in the following form:

CERTlFlCATEOF INDIRECT (FckA)COSTS
This 18 to certIfY that to the best of my

knowledge a.nd belief:
(1) I have reviewed the Indirect (F&A) cost

proposal submitted herewith;
(2)All costs Included In this proposal [Iden-

tify d&teJ to establlsh bIDing or flnal indi-
rect (F&Al COBts rate for [Identify period
covered by rate) are allowable in accordance
with the requirements of the Federal agree-

pt. 200. App. N

ment(B) to wblch they apply a.nd with the
cost principles applicable to thoee agree-
ments. .
(3) This proposal does not include a.ny coati;

which are unallowable under applicable cost
principles such as (without llmU8ot1oD):pub-
llc relations costs, contrlbutloDB &Dddona-
tloJlS, entertainment costs, fines &Dd pen-
alties, lobbying COBts,and defense of fraud
proceedings; a.nd
(4) All cOBtBlDcluded in this proposal are

properly a.llooable to Federal qreements on
·tbe b&Bisof a bllDefic1&lor causal relation-
ship between the upell.888 incurred a.nd the
agreements to which they are allocated In
accorda.noe with applicable reQuirements.
I declare that t.1:lefOre@"o1DgIs true aDd cor-
rect.

Institution of Higher Education:
Signature:
N80meof Official:
Title:
Date of Execution:
[78 FR 78608. Dec. 26, 3013. 1.8 amended at 79
FR 75888, Dec. 19, 3014J

APPENDIX IV TO PART 200-INDIRECT
(F&A) COSTS IDENTIFICATION AND
ASSIGNMENT.ANDRATE DllI'I'IilRMINA-
TION FOR NONPROFIT ORGANIZA-
TIONS

A.GENERAL
1. Indirect costs are those that have been

incurred for common or joint objectives and
cannot be re&d1ly Identifted with a par-
ticular final cost objective. Direct cost of
minor amounts may be treated as indirect
costs onder the conditloJlS deecrlbed in
1200.413 Direct costs paragraph (d) or this
Part. After direct costs have been deter-
mined and a.salgned directly to awards or
other work as appropriate, indirect costl; are
those remaining to be allocated to benefit-
ting cost objectives. A cost may not be allo-
cated to a Federal award as an Indirect cost
If any other C08t inourred ror the same pur-
pose, in I1ke circumstances, has been as-
signed to &Fedliral award as a direct cost.
"M&Jor nonprofit orgaDizations" are de-

fined ill 1200.414 Indirect (F&A) C08ts. See in-
direct cost rate reporting requirements ill
sections B.2.e and B.3.g or this Appendix.

B. ALLOCATION OF IND~ CoSTSAND
DETERMINATION OF INDIRECT COST RATBB

1. Genel"al

a. If a nonprofit orga.nlsatlon has only one
major Cunctlon, or where all its major func-
tions benetlt from ite indirect COBtsto ap-
proXimately the same degree, the allocation
of indirect costs a.nd the computation oC a.n
indirect cost rate may be accompl1sbed
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through simplified allocation procedares, 8.Il

deecr1bedIn section B,2 of th1eAppend1lr..
b. If an orpnization haB eeveral major

functione which benefit from Its Ind1rect
coetB ln varying degreee, allocation of indi-
rect costs m&y require the accumulAtlon or
such coste into separate cost groupings
which then are allocated individually to ben-
efitting functions by means of a base which
best measures the relative degree oC benefit.
The 1Ddlrecteoets allocated to each function
are then distributed to individual Federal
awr.r4s and other aotivlties inoluded in that
function by means of an indirect coat rate(e).

e. The determination of what constitutes
an organization's major functloDII will de-
pend on Its purpose In being; the types of
services it renders to the public, lte clients,
and its members; and the amount of effort it
devotes to such activities as fimdralll1ng,
public informatlon and membership activi-
ties.

d. SpecifiCmethods Corallocating indirect
costs and computlng indirect oost rates
along with the conditions under which each
method should be used are deaarlbed in sec-
tion B.2 through B.SDrthis Appendix,

e. The base period Cor the allocation or In-
direct costs is the period in which such coets
are lnourred and accumulated for allocation
to work performed in that period. The baae
period normally should coincide 'lrtth the or-
ganization's f1B<:a.lyear but, in any event.
must be so selected as to avoid inequities in
the allocation of the coste.

2. Simpl/fied Allocation Method

a. Where an orga.n1zation's ma.Jor functions
benefit from lt8 indirect o08t8 to &pproxl-
mately the aa.medegree. the allocation of In-
direct ooats ma.ybe accomplished by (1)aep&-
rating the organlzatlon'e total OOIltsror the
ba.se period &8 either direct or 1Dd1rect,and
(U) dividing the total allowable Indirect
costs (net of applle&ble credits) by an ecut-
table distribution base. The result or this
procees Is an indirect cost r&t.ewhich Is used
to distribute Indirect COSt8 to IndiVldU&l
Federal awards. The rate should be exJlreBlled
as the percentage which the total amount or
allowable Indirect coete beus to the base se-
lected. This method should also be used
where &Dorganization haB only one major
function encompa.ss1ng a number of Indi-
vldu&l projects or activities, and ma.y be
used where the level of Federal awards to an
orga.n1za.tlonis relatively small.

b. Both the direct costs and the indirect
costs must exclude capital expenditures and
unallowable coste. However, una.llowable
costs which represent activities must be in-
cluded In the direct costs under the condl-
tiODIIdescribed In §200.41SDirect costs. para-
graph (e) or this Part.

c. The distribution bue may be total di-
rect costs (excluding capital expenditures
and other distorting items, such &8 Bub-

2 CFRCh. U (1-1-15 EcItton)

&w&rdllfor $25.000or more), direct ealaries
and wages, or other base which result8 in &D

equitable distribution. The d1atribution baae
must exclude participant support costs as d••..
fined I.n1200.76Participant support coete.

d. Except where a epec1al rate(s) Is re-
quired In accordance with section B.6 of this
Appendix. the indirect cost rate developed
under the above pr1nc1ples Is &pplicable to
all Federal awards of the organization. If a
special rate(s) Is required. approprlate modi-
fications muat be made I.n order to develop
the special rate(s).

e. For an orga.n1za.tlonthat receives more
than 110m1lllon in Federal funding of direct
costs In a f1Bca.lye&r,&breakout or the Indl-
Tect cost component into two brO&d cat-
egories, Fa.clllties &DdAdminlstr&tion as de-
fined In section A.S of this Appendix. is re-
quired. Tbe rate in each case must be stated
as the perceDtage which the amount or the
particular Indirect cost category (l.e., F&cili-
tiell or Adminlstr&tion) Is of the distribution
base ldent1ned with that category.

3. MwtiJlle .Allocation Base Method

a. General. Where an org&n1zatlon's indi-
rect cOllte benefit its ma.jor funCtiODIIin
varying degreB8,indirect coste must be accu-
molated into eeps.rate cost groupingB. as de-
scribed In subparagrapb b. Es.ch grouping
moat Ulen be allocated individually to bene-
fitt1ng tu.nctlons by me&DSor a baae which
best me&euree the relative benefite. The de-
fault allocation bases by cost pool are de-
BeribedI.nBllCtionB.S.c of th1e Append1lr..

b. Identtncatlon of indirect costs. Cost
groupings moat be established so All to per-
mit the allocation or e&eh grouping on the
buils of benefits provided to the maJor func-
tlons. Each grouping must constitute a poe;
of expenses that are of like ch&racter in
terms of ronctioDBthey benefit &n4In terms
of the allocation base which best measures
the relatlve benefite provided to each tunc-
tion. The groupings are classified within the
two broad categories: "Facilities" and "Ad-
ministration," as dSllcr1bedin section A.S of
this Appendix. The Indirect OOIltpools are de-
fined as tollows:

(1) Depreciation. The expenses under this
heading are the portion of the coste of the
organization's bDildings, capital improve-
ments to land and buUdlngs, and equipment
which are oomputed in accor4&nce with
1200.486Deprecl&tion.

(2) Interest. Interest on debt aasociated
with certaln buUdl.ngs. equipment and cap.
ital improvements are computed in a.coord-
ance with 1200.449Interest.

(S) Operation and m&lntenance ezpenses.
The expenses under this heading &fe those
that have been I.ncurred for the &dmini&tra-
non, opera.tion, maintenance, preservation,
and protection of the organization's phyBical
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pla.nt. They 1nclude expenees normally 1n-
curred for such Items as: janitorial and utll-
Ity services; repainJ and ord1nary or normal
alteratioD8 of bulldlnga, tnrn1ture and equip-
ment; care of gl'oUJIds;ma.intenance a.nd op-
eratiOD of buildings and other plant f&cili-
ties; eeourtty; earthquake and dl8u!ter pre-
pa.rednees; environmental safety; hazardous
waste d1Ilpo8&l;property, l1ab1l1tyand other
insurance relat1Dg to property; space and
capital leaa1ng; fa.cll1ty planning and man-
agement; and central receiving. The oper-
ation and maintenance expeDBe8catecory
must alBo 1nclude its allocable Bh&re of
frinlre benefit costa, depreciation, and inter-
est coste.

(4) General adm1ntetration and general es-
penees. The expenses UJlclertllte heading are
thoee that have been incurred for the overall
general e:l[8cutiveand administrative officee
of the orga.n1za.tionand other expenees of a.
general nature wbtch do not relate solely to
any major function of the organization. Thte
category mut alBo include ItB allocable
ehare of friDge benefit oostB, operation and
ma.intenance expense, depreciation, and in-
teJ'e8t costs. Examples of this category In-
clude central OffiCllll, sueh as the director's
office, the office of finance, busineBB earv-
Ices, budget and plann1Dg, pereonnel, aafety
and risk management, general counsel, ma.n-
agament Information SysteIIlll, and library
costs.

In developing this COBtpool. special care
should be exerol8ed to enenre that costs in-
curred for the ea.me purpose In like cir-
CWJlIltancesare treated consistently as ei-
ther direct or indirect coeta, For e:u.mple,
Balariee of technical sta.tr, project supplies,
project publicatiOD, telephODe toll ch&rges,
computer costs. travel coats. and speci&lized
eervices coats must be treated as direct coste
wherever Ident1f1&ble to a particul&r pro-
gram. The B&l&r1esand wages of adJnin1Btra-
tive and pooled clertcal sta1r should nor-
mally be treated as indirect coste. Direct
cha.rg1ngof these costs may be appropriate
as described in §llOO.U3 Direct Costs. Items
such &8 omce supplIes, postage, local tele-
phone costs, periodicals &Ddmembereh1pe
shoold normally be treated as indirect costs.

c. Allocat1on ba.ses. Actual oondlt1ons
must be ta.Ium into account In selecting the
baae to be used in allocating the expen88BIn
each grouping to benefitting 1imct1ons. The
eesential cODBIderationin selecting a method
or a base ill that It te the one best Buited for
asBlgn1ngthe pool of costs to coat objectives
In accordance with benefitB dertved; a trace-
able cause and effect relatioDBhlp; or logic
and re&8OD,where nell.ber the cause nor the
effect of the reJa tlonsb1p Is determ1n&ble.
When an allocation can be made by &I!lI1gn.-
ment of a cost grouping directly to the func-
tion benefitted, the allocation must be made
In that manner. When the expenees In a coat
grouping are more general In nature, the al-

Pt. 200. App. IV

location must be made through the use of a
selected b&6ewhich produces J'e8olts that are
equitable to both the Federal Government
and the organhatlon. The d1etrlbntlon must
be made in accordance with the baaes de-
Icrtbed herein un.1888it can be demoD8trated
that the use of a different b&se would reeult
in a more equitable allocation of the coste,
or that a more re&d1lyav&1lablebase would
not Increase the costs charged to Federal
awuds. The resultll of specl&l cost studies
(such as an engineering utility study) must
not be used to determine and a.llocate the in-
direct 00Bt& to Federal awards.
(1) Depreciation. Deprecl&t1on expenses

mU6t be allocated In the following manner:
(a) Depreciation on bu1ldlnp used exclu-

slvely In the conduct of a single fUnct1on,
and on capital improvemente and equipment
used in such buildings, must be assigned to
that fonotlon.

(b) Depreciation on buildings used for more
than one funotlon, and on cap1t&l improve-
mente and equipment u.eedin Buchbuild1nge,
must be allooated to the individual fDIIctions
performed in each building on the ba8is of
UB&blesquare feet of space, excluding com-
mon areas, such &8 hallwAYS,stairwellS, and
restrooms.

(c) Depreciation on bulldi.lll!'8,capital im-
provements and equipment related space
(e.g., individual rooms, and'laboratortes)
used jointly by more tha.n one function (u
determined by the users of the spaoe) must
be treated as follows. The cost of each joint.-
ly uled unit of epace muat be allocated to
the benefttt1ng functions on the baste of:

(i) the employees and other users on a full-
time equivalent (Fl'E) ba.I!1eor lI&l&r1811and
wages of those individual functions beneOt.-
tinlr from the use of that space; or

(11) orgaD1S&t1on·wideemployee FTEs or
ll&1&r18llaDdW&ge8 applicable to the benefit-
ting functions of the orgamza.tloJl.

(d) Depreciation on cert&1n capita.! im-
provements to land, such &8 paved parking
areas, fences, Bidewalks, and the like, not In-
cluded in the cost of buildings, must be allo-
cated to ueer categortes on a FTE baa1s and
distributed to major functions in proportion
to the Il8.laries and wages or all employeee
applicable to the fUnct1ons.

(2) Interest. Intereet costs must be allo-
cated in the aame manner as the deprecia-
tion on the bu1ldings. equipment and capita.!
equipment to wbtch the Interest relates.

(3) Operation and maintenance expeneee.
Operation and m&intena.noe expenses must
be allocated In the 8&IJlemanner as the de-
preciation.

(4) General &dm1n1stration and general ex-
penses. General administration and general
expenses must be allocated to benefitting
functions based on modified total costs
(MTC).The MTC Is the modified total direct
costs (MTDC), lUl descrtbed in Subpart A-
Acronyms and Deflnitions of Part 200, plus
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the &1located lnd1rect cost proportion. Tbe
eXJ)eDBesIncluded In this category could be
grouped first according to ma.jor functions of
tbe organ1za.tlon to whicb they render serv-
Ices or provids benefits. The aggregate ex-
pensee of each group must then be allocated
to benefitting functions based on MTC.
d. Order of distribution.
(1) Indirect cost oategorles consleting of

depreciation, Interest. operation and mAinte-
nance, and general a.dm1nlatratlon and gen-
eral expenses must be &1loca.tedIn that order
to the rema1n1ng indirect COlItca.tegorlee as
well as to the major functions of the organi-
zation. Other coet categories Mould be allo-
ca.ted In the order determined to be most ap-
proJll'iate by the orga.n1za.tlon.ThIs order of
allocation does not apply If cross allocation
of CO/lteIs made as provided In section B.3.d.2
of thla AppendiL
(2)NormallY, an Indlreot cost ca.tegory will

be considered closed once It bas been allo-
cated to other CO/lt objeCtives. and costs
must not be subeequently &lloca.ted to It.
However. a. cross &lloca.tlonof coste betwllflIl
two or more Indirect costs categorie8 could
be used If such &lloca.tlon will result In a
more equitable &llocatlon of costs. If a erose
allocation Is uBed. an appropriate modifica-
tion to the composition of the indirect cost
categories 18required.
e. Application of indirect cost ra til or

rates. Except wbere a specla.l indirect cost
rate{s) 18required in acoordanoe with seotlon
B.5 of tb1e Appendix. the separate groupings
of Indirect costs allocated to each major
function must be aggregated lUldtreated as a
oommon pool for that funct.ion. The costs In
the common pool must then be dIBtrlbIlted to
Individual Federal awa.rdll Included In that
function by WI8of a. s1ngle indirect cost rate.
f. Dlatrlbutlon ba.ais. Indirect coets must

be dl8tr1buted to applicable Federal awarde
and other benefitting act1vitles within each
major function on the ba81Bof MTDC (see
deflnlt10n In 1200.68 Modified Total Direct
Cost (MTDC)of Part 200.
g. IndIvidual Rate Componenta. An indi-

rect cost rate must be determined for each
sepa.rate Indirect cost pool developed. The
rate In eacb case must be stated &8 the per-
centage which the amount of the particular
indirect cost pool 18of the d1strlbutlon be.se
ldentlfied with that pool. Each Indirect ooet
rate negotiation or determ1na.tlon agreement
must Include development of the rate for
eacb lDd1rect cost pool &8well &8the overall
indirect cost rate. The indirect cost pools
must be cllUl8lf1edwithin two broad oat-
egorles: "Facilities" and "Administration."
88 described In section A.S of this Appendix.

4. DiTect Allocatton Method

a. Some nonprofit organ1za.tloIUltreat all
coste as direct costs except general admln1B-
t.ratlon and general expenSB9.These organi-
zations generally separate their costa Into

2 CFRCh. II (1-1-15 Edition)

three basic categoriee: (I) General a.dm1n1a-
t.ra.tlon and general expBIlllllII.(U) fund-
rale1ng. LDd (IU) other direct functions (in-
cluding projects performed under Federal
awarl2B). Joint coste, such 8.8 depreciation,
rental coste. opsrat1on and maintenILDce of
facllltiee, telephone expenBB8.and the like
are prorated Indlvidu&lly &8direct coets to
each ca.tegory LDdto eacb Federal award or
other activity uslDg a bABemost appropriate
to the particular cost being prorated.
b. ThIs method Is aooepta.ble, provided each

joint coet Is prorated UB1nga bue which ac-
curately Jl18Il81ll"S8 the benefits provided to
each Federal award or other activity. The
b&lSlll!must be establlshed In accordance with
reasonable criteria. a.nd be 8I1pport.edby cur-
rent data.. Th1s method Is compatible with
the Standards of Accounting and FlnLDclal
Reporting for Voluntary Health and Welfare
Organ1za.tlons lasued jointly by the National
Health Counell. Inc.• the National ABIlembly
of Voluntary Health and Social Welfare Or-
ganizations. and the United Way of America.
C. Under thI8 method. indirect costs con-

el8t exclQBlvely of general administration
and general expenses. In all other reepBCts.
the organization's indirect coet rates must
be computed In the same manner as that de-
Bcrlbed In aection B.2 Simpll1led &lloca.tlon
method of thla Appendix.

5. SpectaJ Indirect Cod Rates

In some 1netanC98. a single Indirect oost
rate for all activities of an organ1za.tion or
for sach major funct10n of the orga.n!zation
may not be appropriate. slnos It would not
take Into a.ooount thoae different factors
which may Ilubetantially affect tbe indirect
costs applicable to a particular segment of
work. For tbla purpose. a pti.rtlcular segment
of work may be that performed under a Bin-
gle Federal award or It may conelat. of work
under a group of Federal awa.rdllperformed
in a common environment. These factors
may Include the physical location of the
work. the level oC adm1n1Btrat1vesupport rs-
qulred. the nature of the facilities or other
resources employed. the BCIentlf1cd1sclpllnes
or t.ecbn1c&leldlls lnvolved. the organiza-
tional arrangements used. or any comblna.-
tion thereof. WbeD a particular segment of
work Ia performed In an environment which
a.ppears to generate a significantly different
level of indirect COlItIS.prov1B1onsshould be
made for •• aeparate iDd1rect cost pool appli-
cable to euob work. The separate indirect
cost pool should be developed during the
course of the regular aliocat.lon process, and
the aep&rate Ind1reC~ coet rate resulting
therefrom should be used. provided It Ia de-
termined that (1) the rate diffel'll 81gn1f1-
cantl:y from that which would bave been ob-
tained under sections B-2. B.3. and B.4 of this
Appendix, and (il) the volume of work to
which the rate would apply Is material.
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C. NEGoTlATION At.'D Al'PJl.OVALOF lNDIRilCT

COST RATES

1. De/initiom

Allused 1n this section, the following terms
have the me&Dingsset Corth in this section:
a. Cognizant agency /OT indirect costs means

the Federal agency reaponll1ble lor negoti-
attn&"and approving 1nd1rect cost rates for a
nonprofit organizatton on beh&.lfof all Fed-
eral agenoies.
b. Predetermined Tate me&.Dllan indirect cost

rate, applicable to & spec1C1edcurrent or fu-
ture period, Ulltlally the organization's fiscal
year. The rate is baaed on an estimate oC the
coste to be incll1T8ddur1IJgthe period. A pre-
determined rate is not subject to adjust-
ment.
c. Fired Tate mlllLlUlan indirect cost rate

whlch has the same characteristics as a pre-
determined rate, except that the difference
between the estimated costs and the actual
ooete of the period covered by the rate is car-
ried forward &8 an adjustment to the rate
computation of a subsequent period.
d. Final Tate means an indirect cost rate

applicable to a apeclfied past period which is
ballfldon the actual costs oC the period. A
f1nalrate is not subject to adjustment.
e. ProWional Tate OT billing Tate maans a

temporary indirect cost rate applicable to a
specified period wh1ch is used for Cunding,in-
terim relmbursement. and report1ng indirect
coets on Federal awards pending the estab-
lishment oC a final rate for the period.
f. Indlnet cost proposal means the docu-

mentataon prepared by an organtza.tton to
substantiate its claim for the reimbursement
of indirect ccets. Tb1s proposal provides the
basis lor the review and negotiation leading
to the establishment of an organl~a.tton's in-
direct cost rate.
g. Cost obje~ve meit.n.ea Cunction, organ1za-

tlon&.lsubdivis10n, contract, Federal award,
or other work unit tor which OOlltdata are
dell1redand for wh1ch proviB1onis made to
accumulate and measure the cost 01 proc-
esses, projects, jobs and capit&.l1zedprojects.

2. Negotiation and Approval 0/ JUdes

a. Unless different ILI'I'II.llgementsare
agreed to by the Federal agencies concerned.
the Federal agenoy with the largest dollar
vaJue of Federal awards with an oi-ganlllation
wID be designated as the cogn1za.nt agency
for Indirect coste for the negotiation and ap-
provaJ of the J,ndirect cost rates and, where
necellll8J'Y,other rates such as fringe benefit
and computer charge-out rates. Once an
agency is &881gDedc~ce for a par-
ticular nonprofit organ1za.t1on. the assign-
ment wlll not be changed unlese there is a
shin in the dolla.r volume of the FederaJ
awa.rds to the organlzat1on for at least three
years. All concerned Federal agencIes must
be given the opportunity to participate in

PI, 200, App, IV

the negotIAtion process but, after a rate has
been agreed upon, it will be accepted by all
Federal B.gsnoiea.When a Federa.l agency has
reuon to believe that epecial operating fac-
tors affecting Its Federal awards neoesll1tate
speclaJ Ind1rect cost rates in accordance
with section B.ll of this Appendix, It will.
prior to the t1me the rates are negottated,
notifY the oogniu.nt agency for indirect
costs. (See al.8o1200.414 Indirect (F&A) coste
of Part 200.) Where a non-Federal entity only
receives funds 88 a aubrecipient, Bee the re-
quirements of 1200.331 Requirements for
pallll-through entities.
b. Except as othetw1se provided in 1200.414

Indirect (F&A) costs paragraph (e) of this
Part. a nonprofit organ1f.ation which bas not
previoUllly established an ind1rect cost rate
with a Federal agsncy must submit lte 1n1-
tial indirect cost proposal Immediately atter
the organization is adviiled that a Federal
a.ward wlli be made and, in no event, later
than three monthll after the etiecttve date of
the Federal award.
c. Unless approved by the COgn~t agency

for indirect costs in accordance with 1200.414
Indirect (F&A) coete par&&Taph (f) of this
Part, organisations that have previoUJlly 88-
tabllshed indirect cost rates must submit a
new indirect coat prop08&.lto the cognizant
agency for indirect coste within Bixmonths
after the close of each tlecaJ yea.r.
d. A predetermined rate may be negotiated

for use on Federal awards where there is rea-
sonable 8.Il8urance,ballBd on past experience
and reUable projection of the orga.n1zation'"
costs, that the rate is not likely to exceed a
rate ba.8edon the organisation's aotual costs.
e. Fixed rates may be negotiated where

predetermined rates a.re not consl.dered ap-
propriate. A fixed rate, however, mast not be
negotiated If (I) &.llor a Bubstanttal portion
of the organization'e Federal awards are ex-
pected to expire before the carry-forward ad-
JU8tment can be made; (ll) ths mix of Federal
and non-FederaJ work at the organization Ie
too erratic to permit an equitable carry-for-
ward adjustment; or (ill) the organization's
operations fluctuate 8ignificantly rrom year
to year.

t, Provision&.land :lina.lrates must be nego-
tiated where neither predetermined nor fixed
rates are appropriate. Predeterm1ned or
fixed rates may replace provisional fates at
any time prior to the olose of the organiza-
tion's fisca.l year. If that event does not
occur, a Ilna.l rate will be establ1shed and up-
ward or downward adjustments will be made
based on the actuaJ allowable costs Incurred
Cor \.he period involved.
g. The results of each negotiation must be

formalized in a written agreement between
the cognizant &gency fer indirect costs and
the nonprofit organization. The cognllt&Dt
agency for indirect costa must make avan-
able copies of the agreement to &.llconcerned
Federal agencies.
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h. If /I. diIIpute &rises in a negotiation of an
indirect cost rate between the cognizant
agency for Indirect costs and the nonprofit
organtzatlon. the dispute must be resolved in
accordance with the appea.lS procedures of
the oognizant Il&"encyfor indirect costs.
1. To the extent that problems a.re encoun-

tered among the Federal agenC1es in connec-
tion with the negoUa tion and P'Pproval proc-
ess, OMB will lend aa.iIItanoe as required to
resolve such problems in B timely manner.

D. Certification ofIndlrect (F&A) Costs

(l) Required Oertificatlon. No proposal to
establish indirect (F&.A)cost rates must be
acoeptable unlBB8such costs have been cer-
t111edby the non-profit organization using
the Cert1flcate of Indirect (F&A.)Costs set
forth In section j. of thlB appendix. The eer-
tl11cate must be signed on behalf or the orga-
Diza.tionby an individual at B level no lower
than vioe president or chie! financial omoer
for the organ1zation.
(2) Each incllrect cost rate propoea.l must

be accompanied by a certification in the fol-
loWingCorm:

Cert11icate or Indirect (F&A) Costs

This Ia to certify that to the best of my
knowledge and belieC:
(1) I have reviewed the 1Dd1rect(FM) cost

proposal submitted herewith;
(2) All costs inoluded In We proposal [Iden-

tify date) to establillh b1lltng or final indi-
rect (F&A.) costs rate for [Identify period
covered by rate] are allowable in aooonlance
with the requirements of the Federal awards
to wblch they apply and with Subpart ~
Cost P$olples oC Pa.rt 200.
(3) This proposal does not include any costs

wblch are unallowable onder SubPa.rt ~
Ooet Principles or Pa.rt 200 BUchas (without
limitation): public relations costs. contribu-
tions and donations, entertainment costs,
fiIies and penalties, lobbying costs, and de-
rense or haud proceedings; and
(4) All costs 1DcIuded 1DWs proposal are

prcperly allocable to Federal awards on the
basts or a beneficial or causal reJationsb1p
between the UpenBeS 1Dourred and the Fed-
eral awlll'da to. wblch they are allocated 1D
accordance with applicable requirements.
I declare that the foregoing Is true and cor-

rect.
Nonprofit Organization: _
Bignature:
Nams of Official:
Title:
Date of Execution:

:2CFRCh. II (1-1-15 Edition)

APPENDIX V TO PAR'l' 200-STATFJLoCAL
GOVERNMENTWIDE CENTRAL SERVICE
COST ALLOCATIONPLANS

A.GENERAL
1. Most governmental units provide oertain

services, such IUSmotor poole, computer een-
tere, purchaslDg, accounting, etc., to oper-
ating agencies on a centralized baIlIB.Bince
rederally-supported awa.rdll are performed
within the 1Ddividual operating agencies,
there needs to be a process whereby these
central service coets can be 1dent111edand
uetgned to benefitted activities on a. reason-
able and conalBtent baIl18.The central service
cost allocation plan provides that proCSBS.
All costs and other data used to diIItrlbute
the costs 1Dcluded In the plan ebould be sup-
ported by forma.! accounting and other
",cords that will support the propriety of the
costs 8S81gnedto Federal a.wa.rds.
2. Guidelines and illuetratillll6 of central

servioe coat alloca.tion plans are provided in
a brochure published by the Depa.rtment of
Healt.h and Human Services entitled "A
Guide faT State. Local a7Ul Indian Tribal Gov-
ernments: Cost Princlplu and ProcedUf"U fM
Developi1li/ COlt Allocation Plana and Indirect
Cost Rata for Agreemenu until the Federal
Govemment." A COpyof Ws brochore may be
obtained from the BRB Cost Allocation Serv-
ices or at the1r Web site at kttps://
ratu.p$C.gov.

B. DEFINITIONS

1. Agency M operaUng age7lCll means an or-
ganizational unit or sub-dlv1B1on wltbln a
governmental unit that is responsible for the
performance or adm1n1Btration of Federal
awards or activities of the governmental
unit.

2. Anoeated central services means central
services that benefit operating agenc1es but
are not bIDed to the agencies on a rea-ror-
service or ll1m1la.rbasis. These costs are allo-
cated to benefitted agencIes on aome reason-
able baIlil!. Examples of such servioee might
include general accounting, personnel ad-
ministration, PlU'ChllBinB',etc.
S. BtUed central ,ervice8 means central serv-

ices that are b111edto benentted agencies or
progI'aDl8 on an Individual fee-for-service or
slm1la.r be.aIB.Typical examples of billed cen-
tral services include oomputer services.
tra.D8portation services. Insurance, and
CrIngebenetlts.

4. Cognizant aS1e71CJ1for indirect eost» is de-
f1Dedin 1200.19 Oogn1za.ntagency tor indirect
costs of tb1s Part. The determination of cog-
nizant agency ror 1Ddlrect coste for statell
and local governments is described 1Daectlon
F.l. Neeotiation and Approval of Central
Servloe Plans.

5. Major local government means local gov-
ernment that reoe1ves more than $100 million
In direct Federal awards subject to this Pa.rt.
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C. SOOPE OF THB C!:NTRAL SERVIOB COST
ALLocATIONI'LA1;s

The central service coat allocation pl.a.n
will 1nclude all central service costs that
will be claimed (either IUl a bIDed or an allo-
cated cost) under Federal awards and wID be
documented 68 descr1bed 1n section E. Coetl!
oC central services omitted from tbe plan
wID not be reimbursed.

D. SUBllIIsS10NREQUIlUIMBNTS
1. Ea.cb state will submit a pl.a.nto the De-

partment or Health and Human Services for
elLCbyear in wbiob it cla.lms oentral service
costs under Federal awa.rds. The pl&n should
1nclude (a) a.project1on 01 the next year's al-
located central service cost (baaed either on
actual costs for the most recently completed
year or the budget project1on ror the coming
year), and (b) a reconciUation of actual allo-
cated central service costs to the estlma.ted
C06ts used lor either the most recently oom-
pleted year or tbe year immediately pre-
ceding the most recently completed year.
2. Each major local government 1.8also re-

quired to submit a plan to its cogn1sa.nt
agency lor ind1rect costs annually.
3. All other local governments cl&iming

central service costs must develop a plan 1n
accordance with the requirements described
in th1BPart and ma.1ntain the plan and re-
lated supporting documentation for audit.
Theee local governments are not required to
submit their plans for Federal approval un-
less they a.re specillcally requested to do so
by tbe cognizant agenoy for indirect costs.
Where a local government only receives
funds as a subrecip1ent, the paes-througb en-
tity wID be reaponslble for monitoring the
subreo1pient's plan.
4. All central service cost allocation plane

will be prepared and, when required, sub-
mitted with1D a1x months prior to the begin-
ning of each of the governmental unit's fis-
cal yem in which it propoess to claim cen-
tral service costs. Extensions may be gra.nt-
ed by the cognizaJlt agency lor indirect costs
on a ca.se-by-case basis.

E,DoCUMENTATIONREQUlREYENTSFOR
SUBJ.Il'ITIilD PLANS

The documentation requirements described
1nthis section ma.y be modified, expanded, or
reduced by the cognisa,nt agency for indirect
costs on a ca.se-by-case basl.8. For example,
the requirements may be reduced for those
central servtces which bave little or no im-
pact on Federal awards. Conversely, if a re-
view of a plan indicates that certain addi-
tional information 1.8needed, and will likely
be needed In future years, It may be rou-
t1nely requested 1n future plan Bubm1Bsions.
Items marked with an asterlBk (*) should be
submitted only once; subsequent plans
should merely indicate any changes smce the
last plan.

pt. 200, App. V

1. General

All proposed plans must be accompanied by
the following: an organiution chart BUfO-
ciently detaiJed to show operations including
the central service activit1es of the statel
local government whether or not tbey are
shown Be benefitting from central service
functions; a copy of the Comprebensive An-
nual F1nancial Report (or a copy of.the Exec-
utive Budget if budgeted coats are being pro-
posed) to BUpportthe allowable costs of eacb
central eervice activity included in the pl.a.n;
and, a certification (set! subsecUon 4.) that
the plan was prepared in ILllcoManCBwith
this Part, contains only allowable coste, and
was prepe.red in a manner that treated simi-
lar cOBts consistently among the various
Federal awards a.nd between Federal and
non-Federal aWilrdslactivitiee.

2. Allocated CentTal Services

For eaob allocation central service", the
plan must alBo 1nclude the following: a briel
description of the service, an ident111cat1on
of the unit rendering the servrce and the op-
erating agencies receiving the service, the
itsrns of expense 1ncluded in the cost of the
service, the method used to distribute the
cost of the service to benefitted agencies,
and a summary schedule showing the alloca-
tion of each service to the spec111cbenefitted
agenclee. If any BelC-insura.nce funds or
fringe benefits coste are treated as allocated
(rather than bUled) central services, docu-
mentation discussed 1n eubsections 3.b. and
c. must aleo be included.

J, BlUed Services

a. General. The information described In
th1.8aectlon must be provided for all bllled
central aervlces. including 1nternal service
funds, eelf-1nsI1rance funda, and fringe ben-
ell t fundal.
b. Internal service funds.
(1) For each internal service fllDd or simi-

lar activity with an operating budget of $!i
million or more, the plan must include: a
brief description of each service; a balance
&beet for each 1'nndbased on 1ndividual ac-
counts contained 1n the governmental unit's
accounting Bystem; a revenue/expenses sts.te-
ment, with revenues broken out by source,
e.g., regular blll1ngs, 1nterest e&l'Ded,etc.; a
listing of all non-operating transfers (as de-
11ned by Generally Accepted Accounting
Pr1nclplee (GAAP» into and out or the fund:
a description of the procedures (method-
ology) used to charge tbe costa of each serv-
ice to users, 1ncluding how b1lling rates Are
determ1ned; a schedule of current rates; &Dd,
Ascbedule comparing total revenues (includ-
ing imputed revenues) generated by the eerv-
ice to the allowable costs of the servtce, as
determ1ned under this Part, with an expla-
nation of bow VarianceBwill be handled.
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(2) Revenues must consist of all revenues
generated by the service. iIlclud1ng unbilled
and uncollected revenuee. If some users were
not bUled for the services (or were not billed
at the tall rate for that cla.Ills oC users), a.
schedule ehowing the full Imputed revenues
8B8oclated with these usel'l! must be pro-
vided. Ezpe_ must be broken out by ob-
ject C08t categories (e.s., uJa.rtes, lIupplies,
etc.).

c. Self-inltUrance tund&. For each self-iDIIur-
ance Cund, the plan mast include: the fund
bala.nce sheet; a. IltAtement or revenue and
exPenses iIlclud1ng. a summary of billings
and clal.ma paid by agency; a. liatiDg of all
non-operating tra.nsfere into lUId out or the
fund; the type(lI) or mIt(s) covered by the
fund (e.g., automobile Ua.blllty, workers'
compensation, etc.); an explanation of how
the level of fund contributions are deter-
mined, including a copy or the current actu-
arial report (With the actuarial 8B8umptions
used) if the contributions are determined on
an actu.aria.l buiB; and, a deBCrtption of the
proceduretl uaed to charge or &!loca.te fund
contributions to benefitted activities. Re-
serve levels in eaoess of claime (1) submitted
and adjudicated but not pa.1d,(2) 8ubmitted
but not adjudicated, and (3) iIlcurred but not
submitted must be IdentlDed and explained.

d. Fringe benefitl. For friDge benefit coste,
the plan muet Include: a listing of fringe ben-
efite provided to covered employees, and the
overall annuAl cOllt of eaoh type of benefit;
current !ringe benefit policies; and proce-
dures used to charge or a.llooate the ooats of
tJle benefite to benefitted actlvltiflll. In addi-
uon, for pension and poet-retlrement health
ln8urance plans, the following information
must be provided: the government&! unit'B
funding policies, e.g., legiBl.&tlvebUla, trust
agreemente, or statkmandated oontribution
rules, if different trom actua.rtally deter-
mined ra.tee; the pension plan'B coets accrued
for the year; the amount funded, and date(s)
or funding; a copy of the current actuarial
report (iIlcluding the aotua.ria.l 8.8IIumptione);
the plan truetee'B report; and, a. echedule
trom the activIty ehowing the value or the
interest cost associated With late funding.

I. RequiTed CerUflcaUon

Ea.ch central service cost allocation plan
11'111 be accompa.nled by a. certification In the
following form:

CERTIFICATE OF COSTALLOCATION
PLAN

This is to oertify tha.t I have reviewed the
oost allocation plan submitted herewith and
to the best of my knowledge and beUef:

(1)All CORtsincluded in this propoBal [Iden-
tify date] to establieh COIltallocations or bU·
11ngBfor [identifY period covered by plan] are
allowa.ble iII accordance With the require-
ments of this Part and the Federal award(e)

2 CFRCh. II (1-1-15 Edition)

to which they apply. Unallowable coste have
been adjusted for In allocating coats as iIldI-
cated in the coat allocation plan.

(2) All CCBtsiIlcluded iII this propoau are
properly allocable to Federal awards on the
baIliB of a beneficial or cauBal relationship
between the expenses iIlcurred and the Fed-
eral awards to which they are allocated iII
a.ccordance with applicable requIremente.
Further, the ll8.IIle costs that have been
treated a.s indirect oORte have not been
claimed a.s direct CORta.S1m1la.r typeS of
coste have been accounted for consistently.
I declare tha.t the foregoing 18 true and cor-

rect.
Governmsntal Unit:
Siglla.ture:
Na.me of Ornctal:
Title:
Date or Enoution:

F. NEGOTlATION AND APPROVAL OF CENTRAL
SERVICEPLANS

1. Federal Cognizant Aoe1lCIl for IndiTect Costs
A.rignmentl for Cost Negotiation

In gen9l'&I, unleBB different arrangements
are agreed to by the concerned Feder&! agen.-
ctee, for central service coat allocation
plana, the cognizant agency respoD5ible for
review and a.pprovu is the Federal agency
with the la.rgest dollar value of tot&! Federal
awards with a. government&! unit. For indi-
rect ooat rstee and department&! indirect
COlt alloca.t1on pl8.JlB,the cognizant agency
iBthe Federal agenoy with the largeet dollar
value or direct Federal awards With a govern-
ment&! unit or component, &Bappropriate.
Once deBl.gnatedas the cognlsa.nt agency for
iIld:1rect coete, the Federal agency must re-
main BO for a period of nve yeare. In addi-
tion, the tollowlng Federal agencies centanue
to be respoDBible tor the indicated govern-
ment&! entities:
Department of Health and Human Sert1lcu-

Public a88istance and Btate-wide cost alloca-
tion plans for all states (including the Dis-
trict of Columbia and Puerto Rico), state
and local hospitals, libraries and he&lth dts-
triete.
Department of the intertoT-IndIan tribal

governments, terrttortal governmente. and
state and local park and recreational dis-
tricte.
Department of Labor-State and local labor

iJepe.rtmente.
Department of Education-Bchool districts

and .uta and loca.l education agencies.
Department of Agriculture-State and local

agriculture departments.
Department of Tra7U1)Ortation-State and

local airport and port a.uthoritiea and tra.nsit
districts.
Department of Commerce-State and local

economic development districts.
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Department of Houtring anll Urban Develop-
men~tate and local housing and develop-
ment d18trlctB.

Environmental Protection A9encv-State and
local water and sewer districts.

Z. Review

All proposed central service coat lllloca.tion
plllDBthat are required to be snbnu tted wID
be reviewed, negotiated, and approved by the
cogn1za.nt agencY for indirect coste on a.
timely basis. The cogn1zaJlt agency tor indi-
rect coats will review the pro]lOll&lwithin aI.x
months of receipt of the propoBal and either
negotiatet'approve the propoea.lDr advise the
governmental unit of the additional docu-
mentation needed to IlUpportJllvaluate the
proposed plan or the changes required to
make tbe proposal acceptable. Once an
agreement with the governmental unit hall
been rea.obed, the agreement w111be accepted
and used by all Federal agencies, UDlesspro-
hibited or 11m1tedby statute. Where a. Fed-
eral awarding agencY ha.Breason to believe
that special operating factors a.ffectl.ng Its
Fedenl awards necessitate special ccnstder-
atton, the f1mdiIl/ragency will, prior to the
time the plane are negotiated, notify the
cognisant agencY Corindirect COlIts.

3. Agreement

The results or each negotiation must be
formal1zed in a written agreement between
the cognizant agencY Corindirect coste and
the governmental unit. This agreement w111
be subject to re-opeDtng it the agreement is
subeequently round to violate a statute or
the information upon which tbe plan was ne-
gotiated is later found to be materially in-
complete or inaccura.te. The results of the
negotiation must be made av&1lable to all
Fedaral agencies for their use.

4. Ad;ultments

Negotiated cost allocation Jllans based on a
proposal later found to have included coste
that: (a) are unallowable (1) as speci11edby
law or regulation, (ii) ae il1enti11edin subpart
F, General Provisions for selected Items of
Cost of this Part, or (Ul) by the terms and
conditions of Federal awards. or (b) are unal-
lowable because they are clearly not allo-
cable to Federal awards, must be adjusted, or
a refund must be made at the option of the
cognisant agencY for indirect coste, includ-
ing earned or impnted Interest from the date
of transfer and debt interest, if appl1cable,
chargeable in accordance with applicable
Federal cogniaa.nt agencY for indirect coste
regulations. Adjustments or cash refunds
may include. at the option of the cognizant
agency for indirect coste, earned or imputed
interest from the date of eXpenditure and de-
linquent debt Interest, if applicable, charge-
able in accordance witb applicable cognizant
agency claimB collection regulations. These

pt. 200, App. V

adjustmente or refunds are designed to cor-
rect the plaJul and do not constitute a re-
openiIl/rof the negotiation.

G. 0Tm:Il POLICIES

J. Billed Central Service .Activities

Each billed central service activity must
sepantely account for all revenues (inClud-
ing imputed revenues) generated by the serv-
ice. expeDllBBIncurred to furnish the service,
and profltlloee.

Z. Working Capita! RueTves

lnternal Bervice f1mds are dependent upon
a reasonable level of working capital reserve
to operate from one billing cycle to the next.
Charges by an internal service activ1ty to
provIde lor the establiahment and mainte-
nance of a reasonable level of working cap-
ital reserve, in addition to the full recovery
of costs, are allowable. A working capital re-
serve as part of reWned ea.rnlnp of up to 6(J
calendar days cash expenses for normal oper-
ating porposes is considered reasonable. A
working capital reserve 8:1:ceeding60 oa.l-
endar days may be approved by the cog-
nizant agency for indirect costa in e.xcep-
tional cases.

3. Cal7ll-Forward Adjlatments of Allocated
Central Service Costs

AlIocated CBntra.1eervtce costa are usually
negotiated and approved for a future f1sca1
year on a "fl:l:edwith carry-forward" basle.
Under this procedure, the flxed amounts for
the future year covered by agreement are
not subject to adjustment for that year.
However, when the actual coets of the yeax
involved become known, the di1rerencee be-
tween the fixed amounts previously aPJll'Oved
and the actual coste will be curl.ed forward
and used as an adjustment to the fixed
amounte estabUehed tor a later year. This
"carry-forward" procedure applies to all cen-
tral services whose costs were fiJl:edin the
approved plan. However, a carry-forward ad-
justment is not permitted, for ••central serv-
Ice activity that was not included in the ap-
proved plan, or for unallowable costs that
must be reimbursed immediately.

-I. Acijustments of Billed Central Services

Billl.ng rates used to charge Federal awards
must be ha.sedon the est1ma.ted coats of pro-
viding the services, including an estimate of
the allocable central aervice costs. A com-
pa.r18on of the revenue generated by eacb
billed service (including total revenues
whether or not billed or collected) to the ac-
tual allowable costs of the service will be
made at least annually, and an adjustment
wUl be made for the difference between the
revenue a.nd tbe allowable costs. ThBlle ad-
justments wUl be made througb one of the
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following adjustment methods: (a) a caah re-
fund includ1llg earned or imputed interest
from the date of traDsfer and debt interest, If
applicable. chargeable in aocordance with
applicable Federal cognizant agency for indi-
rect coste regulatiOns to the Federal Govern-
ment for the Federa.l share of the adjust-
ment, (b) credite to the amounte charged to
the individual programs. (c) adjustmente to
future biUiDgrates, or (d) adjustmente to al-
located central service coste. AdjWltmente to
allocated oentral services will not be per-
mittee! where the total amount of the ad,lul5t-
ment for a partioular Berv1ca(Federal share
and non-Federal) share exceeds SliOO,OOO. Ad-
Justment methOdSmay inolude, at the option
of the cognizant agency, lllU'Dedor imputed
interest from the ate of expenditure ud de-
linquent debt interest, if applicable, charge-
able in secordence with appl1c&blecogn1U.nt
agency 01a1mecollection regulations.

5. RecMds Retention
All cantral BBmca cost allocation plans

and related documentation 118ecI as a bs.Bis
for 01a.1m1ngcoste under Federal awan1s
must be retained for audit in &eeordance
with the records retention requiremente eon-
tained in Subpart D-Post Federal Award
Requiremente, of Part 200.

6. Appeal&

If a dispute meee in the negotiation of II.

plan between the cognt.za.ntagency for indi-
rect coste and the governmental unit, the
dispute must be resolved in accordance with
the appeals procedures of the cognizant
agency for indtrect ccsta.

7. OMB AsNtance

To the extent thAt problelD8 are encoun-
tered among the FedertJ agencies or govern-
mental unite in connection with the negoti&-
tion and approval proceas, OMBwill lend as-
s1stance, u required, to resolve such prob-
lems in a timely manner.

APPENDIXVI TOPART 200-PUBLIC
ASSISTANCE COST ALLOCATION PLANS

A.GJ:NERAL

Federally-llnanced programs a.dministered
by state public a.ss1stance agencies are fund-
ed predominAtely by the Department of
Health and Human Services (HHS). In sup-
port of itl! stewardahip requiremente, HHS
bu published requiremente for the develo~
ment, documentation. subIn1ss1on, negotia-
tion, and approval of public assistance cost
allocation plane in Subpart E of 46 CFR Part
95. All administrative coste (direct and indi-
rect) are normally charged to Federal awards
by implementing the public assistance cost
allocation plan. This Appendix extends theee
requirements to all Federal awarding agen-
cies whose programs are administered by a
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state public assistance agency. Major feder-
ally-f1D&noed programs typically adminis-
tered by state public assistance agencie8 in-
clude; Temporary Aid to Needy Fam1lies
(TANF), Medicaid. Food Stamps, Child Sup-
port Enforcement, Adoption Aes1Btanca and
Foster Care, and Social Servicel! Block
Grant.

B. DEFINITIONS
1. State public as.riBta1lCe QQent!Y means a

state &&'Bncy&dm1n1ster1ngor supervising
the a.dmin18tr&tionof one or more public &II-
s1stanoe progr&mIIoperated by the state as
identified in Subpart E of 45 CPR Part 95.
For the purpose of this Appendix, theae pro-
gramII include all programs adm1D1Bteredby
the state public assistanoe agency.

2. State pub/fc assistance QQency COIU means
all 008te incurred by, or allocable to, the
state public assistance agency, except ex-
penditures for f1D&ncialaee1stance, medical
contractor paymente, food stamps, and pay-
mente for services and goods provided di-
rectly to program recipients.

C.POLICY
State public assistance agencies wJlJ de-

velop, document and implement, and the
Federal Government will review, negotiate,
and approve, public a.asistance cost alloca-
tion plan&in accon1llJ1cewith Subpart E of 45
OFR Part 95. The plan will include all pro-
grams a.dmin1stered by the state public as-
sistance agency. Where a letter of approval
or d1sapprovalis transmitted to a state pub-
lic &llsiBtance agency in accordanoe with
Subpart E, the letter wUJ apply to all Fed-
eral agencies and programs. The remaining
sectioDBof this Appendix (e:zcept for the re-
qn1rement for cartUloat1on) summarize the
prov1B1onBof Subpart. E 0145 CFR Part 95.

D. SUBMIB8ION, DOctJME:NTATION, AND AJ'-
PMV~OF~LICAMDIT~~COBT~~
CATIONPLANS

I. State public assistance agencies are re-
qn1red to promptly Bubmit amendmente to
the cost allocation plan to HHB for review
and approval.
2. Under the coordination process outlined

in section E, Review of Implementation of
Approved Plans, ..aected Federal agencies
will review all new plans and plan amend-
mente and provide commente, &8 appro-
priate, to HHS. The effective date of the plan
or plan amendment will be the tlrllt day of
the calendar quarter following the event
that required the amendment, unleae an-
other date 18IlPecUlcally approved by HIlS.
HBS, as the cogn1za.nt agency for indirect
coste acting on behalf of all affected Federal
agencies, 11'111,as necell68.l'Y,conduct negoti&-
tiona with the Btate public &SBiBtanceageDCY
and will inform the state agenoy of the ac-
tlon taken on the plan or plan amendment.
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E. REvIEWOF ~"l'ATJON OFAPPROVED
PLANB

1. Since public assistance cost alloca.tion
plane are of a nanative nature, the review
during the plan approval proCBllllconsil;ta of
evaluating the appropriateness of the pro-
posed groupings of costll (cost centers) and
the related allocation bues. .A8 such. the
Federal Government needs some 8.Illlurance
that the COlItallocaticm plan has been imple-
mented as approved. This 18accomplished by
reviews by the Federal awarding agencies,
single aaditll, or audits oonducted by the the
cogn1za.ntagency for 1ndirect coats.
2. Where inappropriate chargee a.fiecting

more than one Federal awarding ageJICYare
Identified. the collIlizant BRS ocst negotia-
tion omce will be a.dv18edand w1ll take the
lead In resolving the 1sBue(s)as provided for
In subpli.rt E or 46 CFR Part 95.
S. If a dispute ari8e8 In the negotiation oC

a plan or from a dlsallowance involving two
or more Federal awarding agencies, the dis-
pute mast be resolved in accordance with the
appeale procedures Bet out In 46 CFR Part 16.
D18putes involving only one Federal award-
ing agency will be resolved In acoordance
with the Federal awarding agency's appeal
procese.
4. To the extent that problems are encoun-

tered among the Federal awarding agencies
or governmental anita in connection with
the negotiation and approval procees, the Of-
fice oCManagement and Budget. will lend as-
B1etanoe, IUl required, to resolve BUchprob-
lems In a timely manner.

F. UNALLoWABLE COSTS

Cl&im8developed under approved coat allo-
cation plane will be ba8ed on allowable costs
as identified In this Part. Where 1lJl&llowable
coste have been claimed and reimbursed.
they will be refunded to the program that re-
!mooned the unallowable cost using one of
the following methods: (a) a cash refund. (b)
Offset to a. subsequent cla.1m, or (0) credits to
the amountll charged to individual Federal
awards. Cash refunds, ofCsetll, and credits
may include at the option oC the cognizant
agency Cor indirect cost. earned or imputed
interest from the date oC expenditure and de-
linquent debt interest, if applicable, chArge-
able In a.oocrdance witb applicable cognizant
agency Cor Indirect cost claima collection
regulations.

APPENDIX vn TO PART 200-STATES AND
LocAL GoVERNMENT AIm INDIAN
TRIBE INDIRECT COST PRoPOSALS

A. GENJIRAL
1. Indirect costs are thoae that have been

Incurred for common or joint purposes.
These costs benefit more than one cost ob-
jective and cannot be readily identified with
a. particular final cost objective witbout eC-

pt. 200, App. VII

fort disproportionate to the reeulta achieved.
After direct costll have been determined and
assigned directly to Federal awards and
other activities as a.ppropriate. indirect costa
are those rem&1n1n.gto be allocated to bene-
fitted coat objectives. A cost may not be al-
located to a Federal award all an indirect
coat if any other cost incurred for the same
parpoae, in like circumstAnces. has been as-
signed to a Federal award IUl a direct cost.
2. Indirect coets include (a) tbe indirect

coats originating in each department or
agency of the governmental unit carrying
out Federal awards and (b) the coatll of cen-
tral governmental services distributed
through tbe central service coat allocation
plan (as descr1bed In Appendix V to Part
200-StatefL.ocal Government and Indla.n
Tribe-Wide Central Service Cost Allocation
Plans) and not otherwise treated as direct
costs.
S. lnd1rect costs are normally charged to

Federal awards by the use of an Indirect cost
rate. A Bepa.ra.teIndirect cost rate(s) is usu-
ally necessary for eacb department or agen-
cy of the governmental I1ll1tcla1m1ng indi-
rect costs under Federal awards. GuidellnBlS
and 1llustrations of indirect coat proposals
are provided In a brochure pablished by the
Department of Health and Human Services
entitled "A Gu~de lOT States and Local Govern-
ment Agencies: Cort Pri1Iciples and Procedures
for Establl3hing Cost Auocatton Plam and Indi-
rect Cost Rates fOT GTants and Contracts tDith
the Fedr:ral Government." A copy of this bro-
chure may be obtained from the HHS Cost
Allocation Services or at their Web site at
https:Jlrates.pec.gov.
t. Because of the diverse cha.racteriBtlos

and accounting practloes of govemmental
11ll1t.B,the types of costa which may be cllUlsi-
Iled as indirect coeta cannot be speclfied In
all situations. However. typical examples of
Indirect costa may Include certa1n stat.el
local-wtde central service coata, general ad-
minlstration oC the non-Federal entity ac-
counting and personnel services performed
within the non-Federal entity, depreciation
on buUdlngBand equipment, tbe costs of op-
erating and mainta1ning facUlties.
6. Th1BAppendiJr::does not apply to state

public &BsIetance agencIes. Theee agencies
shoald refer 1n8tea.d to Appendix VI to Part
200-Publ1c .A8s18tance Cost Allocation
Plans.

B. DBFUnTIONB
1. Bcue means tbe accumulated direct C06t1l

(normally either total direot salaries and
w~es or total direct costs exclusive of any
extraordinary or d18tortlng expenditllI'BS)
used to distrIbute indirect coetll to indi-
vidual Federal awards. The direct cost base
selected should result in each Federal award
bearing a fair share of tbe indirect costs in
reasonable relation to the benefits received
from the costa.
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2. Bwe period for the alloc&tion of IndJrect
costs 18the period In which 8uch costs are In-
curred and a.ccumul&tedror &llocation to ac-
tivities pertormed In that period. The baae
period norma.lly sbould oolnc1de with the
governmentaJ unit's fiBca.lyear. but In a.ny
event, must be 80 aelected 88 to avoid Inequi-
ties In the &llocatlon of costs.

3. Cognizant age7lC1/ fOT IndIrect cosU means
tbe Federa.l agency responsible for reviewiDg
and approving the governmentaJ unit's indi-
rect ceet rate(s) on the bebalf of tbe Federal
Government. The cogn1za.ntagency for indi-
rect coste &BBigDment18deecrlbed in Appen-
dix V. Bectlon F, Negot1etlon and Approval
of OentrlLl8srv1ce Pl&nB.

4. Final rate melLnBan 1Dd1rectcost rats ap-
plicable to a spec111edpast period which Is
based on the actual allowable costs of the pe-
riod. A final audited ra.te is not Bubject to
adjustment.

6. FIred rate mea.ns an indirect cost rate
wbleb bas the same cbara.oterlstlcs as a.pre-
determined rate, except that the difference
between the estim&ted costs and the actua.l,
allowable costs or the period covered by the
rate 18carried forward as an adjustment to
the rats computation or a subsequent period.

6. Indirect COlt pool 18 the a.ccumulated
costs tba.t jointJy benefit two or more pro-
grams or other cost objectives.

7. Indirect cost Tate Is a device for deter-
mining In a rea.sonable manner the propor-
tion of indirect costs each program should
bear. It 16 the ratio (S][preeaed88 a percent-
age) of the indirect costa to a direct cost
base.

8. Indirect co,t rate JlTOf'0sal means the doc-
amentatlon prepared by a governmental unit
or subdiv1elon thereof to substantiate its re-
quest for the elltebl1Bhment of an Indirect
cost rate.

9. Predetermined Tate means an Indirect COlt
rate, applicable to a specified current, or fu-
ture period, usuallY the governmental unit's
f1eoa.lyear. This rate 18based on an estimate
of the costs to be Incurred during the period.
Except under very unusU&lcIrCumstances, a
predetermined rate is not subject to adjust-
ment. (Becauae of legal coJllltrainte, pre-
detennlned rates are not permitted for Fed-
eral contracts; they may, bowevsr, be used
for grants or coopsratlve agreements.) Pre-
determined rates may not be used by govern-
mentaJ units that have not submitted and
negotiated the rate with the cognizaJlt agen-
cy for indirect costs. In view of the potential
advantages offered by this procedure, nego-
tiation of predetermined rates for Indirect
costs for a penod of two to four years should
be the nonn In those sltuatiollB wbere the
cost e][perience and other pertinent facts
available are deemed sull'iclent to enable the
parties involved to reacb an informed judg-
ment SJl to the probable level of Indirect
costs during the ensuing accounting periods.

2 CFR Ch. II (1-1-15 EdlHon)

10. Provllional TaU me&D6a tamporary indi-
rect COEtrate applicable to a specifIed period
whicb 18used for funding, Interim reimburse-
ment, and reporting indirect costs on Fed-
eral awardll pending the establ1ehment of a
"final" rate for that period.

C. ALLOCATION OJ' lNDIBECT OOSTS AND
DllTERMlNATION OF lNDIRECT COST RATES

1. General
a. Where a governmental unit's depa.rt-

ment or agency bas only ons major function,
or where &lIlts major f'lmctlons benet1t tram
the Indirect costs to approximatelY the aame
degree, the a.llocation of indirect coats and
the oomputatlon of an Indirect cost rate may
be accompl.l8hed tbroDgb a1mpl1fled•.iioc&-
tien procedures &8described In subsection 2.
b. Where a governmentaJ unit's depa.rt-

ment or agency bas several major functions
which benefit from Its indirect oosts In vary-
ing degrees. the allocation of indirect costs
may require the accumu1&tlon or such costs
into seJlll.l'&tecost groupings which then are
allocated individuallY to benet1ttsd f'lmc-
tiODl!by mea.ns ofa base which best meas-
ures the relative degree of benefit. The indi-
rect costs allocated to each function are
then d18tributed to Individual Federal
awards and other activities Included in that
ruacnon by means or an Indirect cost rate(s).
c. SpecifiCmethods for allocating indirect

costs and computing Indirect cost rates
along with the conditione under whioh each
method should be used are described in BUb-
sections 2, 3 and 4.

2. Simplified Method

a. ""'here a non-Federal entity's major
f'lmctlons benetlt from its Indirect coets to
approximately the aame degree, the allOCA-
tion or indirect costs may be accompll.llhed
by (1) ClassifYing the non-Federal entity's
total costs ror the base psr10d 88 either di-
rect or indirect, and (2) dividing the total al-
lowable indirect costs (net. of applicable
cradtts) by an equitable distribution baae.
The result of this procees is an 1nd1rect COEt
rate which 18 DBed to distribute indirect
coats to Individual Federal awardll. The rate
should be e%preesed88 the percentage whicb
the total amount of allowable Ind1.reotcosts
bea.rB to the base selected. Thill method
should al&o be used where a governmental
unit's department Dr agency bas onlY one
major function encompaeelng a number er In-
dlviduaJ projects or activities, and may be
need where the level of Federal awards to
that department. or agenoy Is relatively
small.
b. Both the direct coste and the Indirect

costs must exclude capltaJ expenditures and
unallowable costs. However, unallowable
costa must be Included In the direct costs if
they represent activities to whicb indirect
costs are properly allocable.
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c. The d18trlbution baBe Il1AY be (1) totAl di-
rect coats (excluding caplta.l expenditures
and other distorting ttems, such a.s pa.ss-
through funds, subcontracts in excess of
$26,000. participant support coats, eto.), (2)
direct aalarlea and wages. or (3) another base
which results In an equitable distribution.

3. Multiple Allocation Bale Method

a. Where a non-Federal entity's indt.rect
costs benefit its major functlone in varying
degreee. euch coets must be aooumulated
into separate cost grouplngB. Each grouping
mast then be aUocated individually to bene-
fitted tonctloDB by means oC a ba.se which
best mea.suree the relative benefits.

b. The coat grouptngs should be eatAbliahed
so as to permit the allocation of each group-
ing on the basie of benefits provided to the
major funotions. Ea.ch grouping should con-
stitute a pool of expeD888that are or like
character in terms or the functions they ben-
efit and in terms oC the allocation base
which best measures the relative benefits
provided to each function. The number of
separate groupings should be held wltb1n
practical 11m1te.taking Into consideration
the ma.terial1ty of the amounts Involved and
the degree or preciaion needed.

c. Actual conditions must be taken into ac-
count In selecting the baBeto be used in allo-
cating the expenBe8In e&chgrouping to ben-
efitted funotions. When an allocation can be
made by assignment of a coet grouping di-
rectly to the function benefitted, the alloca-
tion m0.8tbe made In that manner. When the
expenses In a grouping are more geDeral in
nature. the allocation should be made
through the use oC a selected base which pro-
dncee results that are equitable to both the
Federal Government and the governmentAl
unit. In general, any cost element or related
factor &II8OC1&tedwith the I!'overnmenta.l
unit's activities Is potentlally adaptable for
O.8eas an allocation base provided that: (1) it
can readily be expressed in terms of dollarB
or other quantitative measures (total direct
coste. direct salaries and wages, staff ho\U'll
appl1ed, square feet used. hours oC usage.
number of documente proceaaed, population
served, and the like). and (2) it 16common to
the benefitted functions during the be.6epe-
riod.

d. Elroept where a speci&1 Indirect cost
rate(s) Is required in &CCordancewith para-
graph (C)(4) of th16 Appendix. the separate
groupings of Indirect costs allocated to ea.ch
major funotion must be aggregated and
treated as a common pool Cor that flmction.
The costs In the common pool must then be
distributed to individual Federal awards in-
cluded In that function by use of a single in-
direct cost rate.

e. The distribution base used in computing
the indirect cost rate for each function may
be (1)total direct coati! (excluding c&plta.lex-
pendItures and other distorting items such

Pt. 200, App. VII

B8 paee-through funds, 8UbawLrdaIn excees of
$26,000, pe.rt1c1pant eupport coate, etc.), (2)
direct aalaries and wages, or (3)another base
which results in an equitable distribution.
An Indirect coat rate &bonldbe developed for
each separate Indirect coat pool developed.
The rate in each case should be stated as the
percentage relationehip between the par-
tioular Indirect oost pool and the distribu-
tion base identified with that pool.

4. SpecIiJ11fUJirect Coat Rllies

a. In aome instances, a 8lngle Indirect coat
rate for all activities of a non-Federal entIty
or for each major function of the agency may
not be appropriate. It ma.y not take into ac-
count those different factors whloh may sub-
stantially affect the 1nd1rectcoats applicable
to a particular program or group of pro-
grams. The f&cto:remay Include the physical
location of the work. the level of adm1n16tra-
tlve support required. the nature of the fa-
oilitles or other reeOUl'Cesemployed, the or-
ganizational arrangements used, or a.ny com-
bination thereof. When a particular Federal
award Is oa.n1ed out in an envIrOnment
which appea.rs to generate a aignlflcantly
difterent level of Indirect costs, provi8lons
should be made for a separate indirect coet
pool a.ppl1cable to that Federal award. The
separate indirect coet pool should be devel-
oped during the course of the regular alloca-
tion proeeea, and the eeparate indirect cost
rate resulting theretrom should be used, pro-
vided that: (1) The rate differs slgn1flcantly
from the rate which would have been devel-
oped under para.gra.phs (C)(ll) and (C)(3) of
this Appendix. and (2) the Federal award to
which the rate would apply 16 material In
amount.

b. Where Federal statutes restrlot ths re-
Imbursement of cert&1n indirect oosts. it
may be neoeeeary to develop a speclal rate
for the atrected Federal award. Where a "re-
stricted rate" 16 required, the same proce-
dure for developing a non-restricted rate will
be ueed except for the additional Btep of the
elimination from the indirect cost pool th06e
costs for which the law prohibits reimburse-
ment.

D. SUBMISSIONANDDoctJlaNTATlON OF
PROPOBALll

1. Submission of Indirect Cost Rate Proposals

a. All departmente or Bl!'8nc1eeof the gov-
ernmental unit desiring to claim indirect
coste under Federal a.wa.rdl!must prepare an
indirect cost rate proposal and related docu-
mentation to support those costs. Tbe pro-
posal and related documentation must be re-
tained ror audit in s.ccordance with the
records retention requirements contained in
1200.333 Retention Requirements for Records.

b. A governmenta.l department or agency
unit that receives more than S35mUllon In
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direct Federal funding must submit Its indi-
rect cost rate propoeal to Its cognIzant agen-
cy for lnd1I'ect costs. Other governmental de-
partment or agancy must develop an Indirect
cost propolI&lin accorda.ncewith the rellu1I'e-
ments of this Part and maintain the propoB8.1
and related IlUpport1llg documentation for
audit. Theee governmental departmente or
agenc1ecsare not rBlluired to submit the1r
propoB&ls unleeIl they are apec111c&llyre-
quested to do so by the cognlza.Dtagency for
indirect coste. Where a non-Federal entity
only receivSll funds as a eubrecipient. the
p&88-througb entity will be rellJ)0D8iblefor
negotiat1:.llgand/or monitor1ng the lIubrecipi-
ent's indirect coste.
c. Ea.cb Indian tribal govBnunent dee1r1ng

reimbll1'll8JIl8ntor indirect COIItsmust submit
Its indirect OOlltpropoB&lto the Department
of the Interior (Its cogn1za.ntagency tor indi-
rect coste),
d. Indirect ccst propoB8.1smust be devel-

oped (and, when required, submitted) within
six months a.rter the clole of the govern-
mental UDit's nscal year, UDl_ an exception
is approved by the cognIzant agency tor indi-
rect costa. If the propOllBdcentral service
coat allocation plan tor the samB period haa
not been approved by that time, the indirect
cost propoB&lmay be prepared Including an
amount for central services that is ba6ed on
the latest federally-approved central service
cost allocation plan. The difference between
these central servtce amounts and the
amounts ultimately approved will be com-
pensated for by an adjustment in a subse-
quent. period.

2. Documentation of PToposo1&
The following must be included with each

indirect cost propoB&l:
•.. The ratea proposed, inclu~ subBid1a.ry

work abeets and other relevant data., araBS
referenced and reconciled to the !1Danc1a.l
data noted in subsection b. Allocated CBntral
service COlltewill be supported by the sum-
mary table included In the approved oentral
service cost a.llocation plan. Tb1B8UJIllIIBXY
table is not required to be submitted with
the indirect coat proposal if the central serv-
Ice cost a.llocation plan for the same tiscal
year has been approved by the cognizant
agency for Indirect coate and Is available to
the funding agene)'.
b. A copy or the financial data (!1Dancial

statements, comprehensive annual ftnanclal
report, executive budgets, accounting re-
ports, etc.) upon which the rate is baaed. Ad-
justmente resulting from the \188 of
unaudited data will be recognized, where ap-
propriate. by the Federal cogn1Z8.ntagency
for indirect coete in a subsequenf propoB&l.
c. The approximate amount of direct base

costa incurred under Federal awards. These
costs should be broken out between salaries
a.ndwagee and other direct coete.

2 CFR Ch. II (1-1-15 Edition)

d. A ohart showing the organ1sa.t1onal
structure of the agency during the period tor
which the propoB&l appllee, along with a
tunctional statement(s) noting the duties
and/or responsibilities of all unite that com-
priee the agency. (Once tbIe is submitted,
only rev1Bionaneed be submitted with subee-
quent propOB8.ls.)

3. Required certification.

Each 1nd1reet coat rate proposal must be
accompanied by a certiflcation in the fol-
lowing torm:

CERTIFICATE 0 •• INDIRECT cosre
This is to certIfY that I have reviewed the

indirect cost rate propoB&lsubmitted here-
with and to the beet of my knowledge and
bellef:
(1) All costs included in thle propoea.l [iden-

tify date] to eetabl1Bh billing or 1lna1 indi-
rect ooste rateB for [Identify period covered
by rate] are a.llowable In accordanCBwith the
requiremente or the Federal award(ll) to
which they apply and the prov1B1onsot this
Part. Una.llowable coate have been adjusted
for in allocating coste aa indicated in the in-
direct cost proposal
(2) All coste included in this propoeal are

properly a.llocable to Federal awards on the
basis oC a beneftc1a.l or causal relationship
between the expenses Incurred and the agree-
mente to which they are allocated in a.ccord-
&DCB with applicable requirements. Further,
the same costs that have been treated aa in-
direct coets have nct bean clabned aa direct
ceste. Similar types of coste have been ac-
counted tor conalBtently and the Federal
Government will be notified oC any account-
ing changee that would affect the predeter-
m!nedrate .
I declare that the toregoing Ie true and cor-
rect.

Governmental Unit:
Signature:
Name of Official:
TiUe:
Date of Execution: ---~-----

E. NBOOTlATIOH AND APPROVAL OF RATES.

1. lDd1rect cost rates will be reviewed, ne-
gotiated, and approved by the oogniza.nt
agency on a timely bailie. Once a rate has
been agreed upon, it will be aooepted and
used by all Federal agenciee unleee prohib-
Ited or limited by statute. Where a Federal
awarding agBllcy has reason to believe that
epeclal operating factors affecting its Fed-
eral awards neceae1\ate special indirect coet
ratee, the funding agency w111,prior to the
time the rates are negotiated, notifY the cog-
nizant agency tor Indirect coete.
2. The use et predetermined rates. if al-

lowed, is encouraged where the Clcgn1z&Dt
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agency for indirect costs has reuonable 8.lI-
surance based on past experience and rell-
able projection of the non-Federal entity's
C()IIts,that the rate 1& not likely to exoeed a
rate based on actual oosts. Long-term a«ree-
mente ut1listng predetermlned rates extend-
ing over two or more yea.rs are encouraged,
where appropriate.

3. The 1'tlIlultsof ea.cb negotiation must be
formalied in a written agreemenL between
the cogniza.nt agency for Indirect costs &oDd
the governmental unit. This aareement wID
be subject to re-opeD1ngif the agreement i.e
subsequently found to violate a statute, or
the information upon wh10bthe plan W&B ne-
gotiated is later found to be materially in-
complete or inaccurate. The agreed upon
rates must be made available to all Federal
agenc1es for their use.

4. Refunds must be made if proposals are
later round to have included coate that (a)
are unallowable (1)allllpecified by law or reg-
ula.tion, (11)as 1dentified in 1300.420 Consider-
ations for selected Iteme of cost. oCthis Part,
or (111)by the terms and conditions of Fed-
eral awa.rds, or (b) are unallowable beoauee
they are clearly not allocable to Federal
awards. Theee adjustments or refunds will be
made rega.rdless of the type of ra.te nego-
tiated (predetermined, f\na.l, 1'1xed,or provi-
sional).

F. OTHER POLICIES

I.FnngeB~fitBaUS
If overall fringe benefit rates a.re not ap-

proved ror the iovernmentel unlt as part oC
the central service cost alloca.tion plan.
these rates w11lbe reviewed, negotiated and
approved for ind1v1dual recipient &.gencles
during the indirect cost negotiation process.
In these casee, a proposed trlnge benefit rate
comPutation should r.ccompany the indirect
cost proposal. If fr1ngB benefit rates are not
used at the recipient agency level (I.B.. the
agency specifically Identiftes trlnge beneflt
costs to individual employees), the govern-
mental unlt 6hould BO advise the cogn1za.nt
agency Cor1nd1rect cos\8.

2. Billed Services Provided bll theRecipient
Age7lCY

In some ca.ses. governmental departments
or lI¥encies (components or the govern-
mental unit) provide and bill for serviCe!!
similar to those covered by central service
oost allocation plans (e.g.. computer cen-
ters). Where th1B occurs, the governmental
departments or lI¥encles (components or the
governmental unit)Bbould be gulded by the
requirements in A.]lpendixV relating to the
development of billing rates and documenta.-
tion requirements, and should advise the
cognizant agency for indirect coats of LIlY
billed eervrces. Reviews of these types or
services (including reviews of costlnglbllllllg
methodology, profits or losses. etc.) will be

Pt, 200, App. VIII

made on II. case-by-oa.ee baa1aas w&.r1'lLDtedby
the circumstances Involved.

3. Indirect Cost AllocaUom Not Usi7lg BaUs
In certain situations, governmental de-

pa.rtments or agenclea (components of the
governmental unit), because of the nature of
their Federal •.warda, may be required to de-
velop II. C()IIta.llOcatiODplan that distributes
indirect (and, in some cases, direct) costs to
the spacinc funding sources. In these caaes, a
narra.tive cost a.llocation methodology
should be developed, documented, ma1n-
te1Ded for audit. or submitted, as appro-
priate, to the cognizant agency for indirect
costs for review, negotiation, and a.pproval.

4. Appeals

If a dispute arises in a negotiation of an in-
direct cost rate (or other rate) between the
cognizant agency for 1nd1rect costs and the
governmental unit, the dispute must, be re-
solved in accordance with the appeals proce-
dures oC the cognizant agency Cor indirect
costs.

5. CoUection of Unalllnoab/e Cost/; and
Erron601U Payment/;

Costs speciftcally identified as unallowable
and charged to Federal awa.rds either di-
rectly or indirectly will be refunded (includ-
ing interest obargeable in accorda.noe with
applicable Federal cognizant agency for indi-
rect costs regulations).

6. OMB As.riata7lCE

To the extent that problems a.re enooun-
tered &mong the Federal agenciee or govern-
mental unlts in connection with the negotia-
tiODand approval process. OMBwill lend as-
s1atance. as requlred, to resolve such prob-
Iems in a timely manner.
['78 FR 78608, Dec. 36, 2013, &.II amended at 79
FR 75889, Dec. 19, 2(14)

ApPENDIX VIII TO PART 200-NONPROFI'!
ORGANIZATIONS EXEMPTED FROM
SUBPART E--{)OST PRINCIPLES OF
PART 200

1. Advance Technology Institute (ATI).
Charleston, South Carolina

2. Aerospace Corporation. El Segundo, Cali-
fornia

3. Amerlca.n Institutes of Research (Am).
Washington. DC

4. Argonne National Laboratory. Chicago. D-
linois

b. AtomiC Casualty Commission, Wash-
ington. DC

6. Battelle Memorial Institute,
Headqua.rtered in Columbus, Ohio

7. Brookhaven Na.tional Laboratory, Upton.
New York
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8. Charles Stark Draper Laboratory, Incor-
porated, cambridge, Mullachuaettll

9. CNA Corporation (CNAC),Alexandria, Vir-
g1niA

10. Environmental Inetitute of Micbigan,
Ann Arbor, Michipn

11. Georgia Inet1tute of Technology/Georgia
Tech Applied Rellllarch CorporatlonlGeor-
gia Tech Reseuch Inatitute, Atlanta,
Georgia

12. Hanford Environmental Health FOUJIda-
tion. Rlcbland, Washlngton

13. IIT Reaearch Institute, Chicago, Illinois
14. Institute of Gas Technology, Chicago, D-
Unois

15. Inetltute for Defense AIl&lysis, Alexan-
dria, V1rglnla

16. LMI, McLean, V1rg1nia
17. Mitre Corpora.tlon, Bedford, Ma.sea.chu-
eatte

18. Noblls, Inc., Fa.lls Church. Vlrginia.
19. Naticmal Radiological Astronomy Obeerv-
atory, Green Bank, West Virginla

20. Na.tlcmal Renewable Energy Laboratory,
Golden, Colorado

21. Oak Ridge A880oJa.tedUnlversitie&, Oak
JUdge, Tennessee

22. Rand Corporation, Santa Monica, Call-
fornla

23. Research Triangle Institute, Researcb
Triangle Park, North Carollna

24. JUve1'81deReaea.rch Institute, New York,
New York

25. South Carollna Research Authority
(SORA), Cbarle&ton, South Carolina

36. Southern Reaearch Institute, Bir-
mingham, Alabama

27. Soutbwest Re8ea.rch Institute, 8&n Anto-
nio, Text.S

38. SRI InternatioIl&l, Menio Park, California
29. Syracu.se Rellearch Corporation, Syra-
cuse, New York

2 CFR Ch. II (1-1-15 Edition)

30. Unlve1'81t1esResearch AssOciation, Incor-
porated (NatioIl&l Acceleration Lab), Ar-
gonne, Dllnois

31. Urbs.n Institute, WaBhiDlrtonDC
32. Non-profit 1IlIsurance companies, BUchas
Blue Cross and Blue Sbield Organtmtlons

33. Other non-protlt orp.niH.tions as neso-
t1a.ted with Federal a.warding a.genclS1l

APPENDIX IX TO PART 200-HOSPlTAL
COST PRINCIPLES

Ba.sed on initial feedbs.ck, OMBpropo&eBto
establiBh a. review process to conBider exist-
inll' hoIIpltal cost detsrmine how beet to up-
da.te and a.11gnthem with this Pan, Until
sucb time &8 revised ll'Uidance is proposed
and 1mplemented for hospitals, the existinll'
prlnciples located at ~5 CFR Part 76 Appen-
dU E, entitled "Principles fo]' Determining
Cost AppUcable to Reeea.rch a.nd Develop-
ment Under Gra.nta and Contracts with Hos-
pitals," remain in eerect.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75889, Dec. 19, 2014]

APPENDIX X TO PART 200-DATA
COLLlWl'lON FORM (FORM SF-SAC)

The Da.ta. Collection Form SF-SAC Ie
ava.11ableon tbe FAC Web site.

ApPENDIX XI TO PART 2OO-COMPLlANCE
SUPPLEMENT

The compl1ance Ilupplement is available on
the OMBWeb Bite: (e.g, for 2018 bere http://
www.1DlliteJ&ou.e.got1lomblcircularsl)

PARTS 201-299 [RESERVED]
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2525 GAANDAVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the HeaHh Insurance Portability
And AccountabllHy Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Clinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement") is made and
entered as of J\.l\y 13 20~ by and between

C,\'lllclH' ..-V\ =r~ \ ,a CAt(fi;vV\\{j ~lY1eyt.ff+

[corporation, ~, Gee], whose business address is
2-0s CL L: (:vu' C{. {. . 4 qc.'g-O ~o

(hereinafter re rred to as "Business Associat "), and the CITY OF LONG BEACH, a
municipal corporation (hereinafter referred to as "City" or "Covered Entity").

WHEREAS, the City has a Department of Health that provides a multitude of
health care and related services; and

WHEREAS, in the course of providing health care and related services the City
obtains protected health information; and

WHEREAS, Business Associate performs particular duties and/or provides
particular services to the City; and

WHEREAS, the City wishes to disclose some information to Business Associate,
some of which may contain protected health information; and

WHEREAS, the City and Business Associate intend to protect the privacy and
provide for the security of protected health information in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (UHIPAA"),the
Health Information Technology for Economic and Clinical Health Act, Public Law 111-
005 (the "HITECH Act"), and regulations promulgated thereunder by the U.S.
Department of Health and Human Services (the "HIPAA Regulations") and other
applicable laws.

NOW, THEREFORE, in consideration of the mutual terms covenants, and
conditions in this Agreement, the parties agree as follows:

1. DEFINITIONS. Terms used, but not otherwise defined, in this Agreement
shall have the same meaning as those terms in the HIPAA Regulations,
including the Privacy Rule and the Security Rule codified in Title 45,
Sections 160-164 of the Code of Federal Regulations, and under the
HITECH Act.

ATI ACHMENT __._._52 .. _ .
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2. OBLIGATIONSAND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident. involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

~AlTACHMENT •.••.•- •••.••....
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

1. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Protected Health Information. Business Associate

ATTACHMENT .... L__..__
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Business Associate Agreement
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

i. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

j. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary poucles and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the

ATTACHMENT ~ .
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.5020)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information tor fundraising or marketing purposes.
b. Business Associate shall not disclose protected heatth information

to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

f:-
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents Eirenamed
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

10. LAW. This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11. ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health

;.Department. Notice of change of address shall be given in the same
"manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver" of any other
or subsequent breach of this Agreement.

17. CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinqulsh any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.

t.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

2)/ i 201 c-_~I....L. ' _

C1.; \ ct V"C 1(\ TUJ,.l\d~'''-~:1_--
(Name of Business Associate)

a C9 \; b.v k"1(, tJ(M ~.J-b ±
(corporation, partnership, iRdividual)

By (/1."b- (qm-
Title: ~<u..Pu~cl:...A
BY--1Y)~~
Title: Lhr.v-~cU V'rl::- __

CITY OF LONG BEACH, a municipal
corporation

EXECUTEDPURSUANT--r,??&J SECTION 301 OF
By - / ~/ E CITY CHARTER.

City Manager or designee ...
. AssistantCity Manager

"City"

~

The foregoing Agreement is hereby approved as to form this~ay of

. ,20-ib
CHARLES PARKIN, City Attorney

B (/I,/iLl O(Jj -
y -~-p-ut-y-----
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2525 GRAND AVENUE • LONG BEACH. CALIFORNIA 90815 • (562) 570~OOO • FAX (562) 57~049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

2. The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

3. The terms "covered transaction," "debarred," "suspended," "ineligible,' "lower tier
covered transaction," "participant," "person," ·primary covered transaction,"
"principal," "proposal," and "voluntarily excluded," as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

4. The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled ·Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.

6. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7. Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: CrsLl&YOUq cx'l\iil~ontract Agency:
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 670-4000 • FAX: (562) 570 •.••0~9

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the LObbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of his/her knowledge and belief, that:

1, No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said
documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying" in accordance with its instructions.
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CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by SeCtion 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure,
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