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SUBCONTRACT FOR CONTINUUM OF CARE - HSD

35232

THIS SUBCONTRACT FOR CONTINUUM OF CARE PROGRAM (this

“Subcontract”) is made and entered into, in duplicate, as of May 30, 2019 for reference
purposes only, pursuant to a minute order adopted by the City Council of the City of Long
Beach at its meeting on June 12, 2018, by and between PATH, a California nonprofit
corporation (“Organization”), whose address is 340 N. Madison Avenue, Los Angeles, CA
90004, and the CITY OF LONG BEACH, a municipal corporation (the “City”).

WHEREAS, the City has received a grant from the U.S. Department of
Housing and Urban Development (“HUD”) called the “Continuum of Care Program” which
deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional
housing, permanent housing, human or social services to low-income and homeless
residents; and

WHEREAS, as part of the 2018 Continuum of Care Program Grant
Agreement (“Grant Agreement”), the City is required to enter into subcontracts with
organizations that provide housing and supportive services to the homeless and the City
has selected Organization as a sub-recipient of grant funds; and |

WHEREAS, the City Council has authorized the City Manager to enter into a
subcontract with Organization that provides the grant funding within a maximum amount
and program accountability by the City;

NOW, THEREFOQORE, in consideration of the terms and conditions contained
herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
Agreement is incorporated herein by this reference. Organization shall comply fully with
the Grant Agreement.
"
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Section 2.

A. Organization shall provide supportive services in conjunction
with housing, outreach and assessment, transitional housing and supportive
services, and permanent housing to meet the long-term needs of the homeless in
accordance with the Grant Agreement, Attachment “A” entitled “Scope of Work?,
Attachment “B” entitled “‘Budget”, Attachment “C” entitled “Award Identification”,
Attachment “D" entitled “24 CFR Ch. V (4-1-17 Edition) Part 578 Homeless
Emergency Assistance and Rapid Transition to Housihg: Continuum of Care
Program®, Attachment “E” entitled “CFR Title 2, Subtitle A, Part 200 - Uniform
Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards, 1-1-18 Edition”, also known as the OMB Super Circular, Attachment “F”
entitled “Health Information in Compliance with the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and the Health Information Technology for
Economic and Clinical Health Act (HITECH Act) Business Associate Agreement”,
Attachment “G” entitled “Certification Regarding Debarment”, and Attachment “H”
entitled “Certification Regarding Lobbying”, all of which are attached hereto and
incorporated by this reference, and the Long Beach Continuum of Care Grants
Guidelines, which have been provided to Organization and are incorporated by this
reference.

B. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations contained in the 2018 HUD Continuum of Care
NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach
Continuum of Care Grants Guidelines, this Subcontract and attachments A-H, the
City of Long Beach Consolidated Plan, the Grant Agreément, the Request for
Proposal (“RFP”) if applicable or renewal application and Organization’s proposal in
response to the RFP.

Section 3. The term of this Subcontract shall be the Operational Year

beginning on July 1, 2019 and ending on June 30, 2020, including an additional 6-month
2
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post-operational period, unless sooner terminated as provided herein.
Section 4.

A. Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside f‘.unding, cash and/or in-kind match at
the rate required by 24 CFR 578.73, and mainstream resources available to
continue the services identified in this Subcontract. Further, Organization shall
maintain cash reserves equivalent to three (3) months of funding necessary to
provide services under this Subcontract.

B. Total disbursements made to Organization under this Contract
by the City shall not exceed Seven Hundred One Thousand One Hundred Ninety-
Four Dollars ($701,194) over the term of this Subcontract. Upon execution of this
Subcontract, the City shall disburse funds payable hereunder in due course of
payments following receipt from Organization of billing statements in a form
approved by the City showing expenditures and costs identified in Attachment “B".

C. The City shall pay to Organization the amounts specified in
Attachment “B” for the categories, criteria and rates established in that Attachment.
Organization may, with the prior written approval of the Director of the City's
Department of Health and Human Services, or his designee, make adjustments
within and among the categories of expenditures in Attachment “B”; provided,
however, that such adjustment(s) shall not cause the amount of the total budget
stated in Attachment “B” to be exceeded.

D. Organization shall prepare monthly invoices and submit them
to the City within fifteen (15) days after the end of the month in which Organization
provided services. Organization shall attach cancelled checks and other
documentation supporting the charges and the amount of required matching funds
to each invoice. Failure to submit an invoice and its accompanying documentation
within the 15-day period may result in late payment from the City. Submission of

incorrect invoices or inadequate documentation shall result in a Disallowed Cost
3
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Report. The Disallowed Cost Report was created to provide detail to Organization
for the purpose of communicating disallowed costs due to reasons of insufficient
source documentation, ineligible expenses, exceeded line items, and similar
reasons. In the event that an item is disallowed in the invoice, Organization will be
permitted to resubmit the disallowed costs along with adequate source
documentation, other eligible expenses, and the like in the next invoice. The City
reserves the right to refuse payment of an invoice (a) for inallocable or ineligible
expenses; or (b) for the unauthorized expense of funds requiring written approval
for budget changes or modifications.

E. Within thirty (30) days of the date of this Subcontract first stated
herein, Organization shall submit to the City invoices, cancelled checks and other
documentation supporting the charges incurred and required matching funds for all
expenses incurred within the applicable Operational Year of this Subcontract and
related to this grant of funds.

F. The City closes its fiscal year during the months of August and
September; Organization acknowledges and agrees that the City's payment of
invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the
Operational Year during the term of this Subcontract, Organization shall submit to
the City a final invoice and APR certified by one of Organization’s officers or by its
Executive Director.

H. If the City is unable to draw down funds from HUD for
reimbursement to Organization due to failure of Organization to submit required final
invoice, certified APR, or fiscal and programmatic documents within thirty (30) days
after the end of the Operational Year, the City cannot guarantee payment to
Organization. The City will not be obligated to pay Organization for costs incurred
unless HUD releases funds to the City. For this reason, failure of Organization to

submit the final invoice and certified APR within thirty (30) days after the end of the
4
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Operational Year may result in loss of reimbursement of funds.

l. The City reserves the right to withhold payment of an invoice
pending satisfactory completion of an audit, as determined by the City in its sole
discretion, or Organization’s cure of a breach of this Subcontract, as determined by
the City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's
receipt of funds from HUD. The City reserves the right to refuse payment of an
invoice until such time as it receives funds from HUD sufficient to cover the
expenses in the invoice.

Section 5.

A Organization's records relating to the performance of this
Subcontract shall be kept in accordance with generally accepted accounting
principles and in the manner prescribed by the City. Organization's records shall be
current and complete. The City and HUD, and their respeétive representatives, shall
have the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Subcontract during Organization’s
normal business hours to include announced and unannounced site visits during the
term of the Subcontract and thereafter. if examination of these financial and other
records by the City and/or HUD reveals that Organization has not used these grant
funds for the purposes and on the conditions stated in this Subcontract, then
Organization covenants, agrees to and shall inmediately repay all or that portion of
the grant funds which were improperly used. If Organization is unable to repay all
or that portion of the grant funds, then the City will terminate all activities of
Organization under this Subcontract and pursue appropriate legal action to collect
the funds. Alternatively, to the extent the City has been refusing payment of any
invoices, the City may continue to withhold such funds equal to the amount of
improperly used grant funds, regardless of whether the funds being withheld by the

City were improperly used.

TMA:bg A19-031583
Path-FC.docx




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West Ocean Boulevard, 11th Floor

Lona Beach. CA 80802-4664

0 o N O kW N -

N NN RN N N NN N a2 a a a4 = A A s
Q@ ~N D AW N 2O O R W N O

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization's performance hereunder. The City reserves the right fo review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Subcontract, including by way of example but not limited to, case
files, program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt of
a written or oral request from a City representative, unless a longer period of time is
otherwise expressly stated by the representative.

C. Organization shall comply with HUD’s Homeless Management
Information System (HMIS) requirements and ensure full participation in the City's
HMIS. Organizations that provide domestic violence and legal services have been
permitted by HUD to use a comparable database {o capture required data elements
that comply with HMIS data and HUD reporting requirements.

D. if Organization spends Seven Hundred Fifty Thousand Dollars
($750,000) or more in Federal funds in an Operational Year, then Organization shall
submit an audit report to the City in accordance with OMB Super Circular no later
than thirty (30) days after receipt of the audit report from Organization’s auditor or
no later than nine (9) months after the end of the Operational Year, whichever is
earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars
($750,000) in Federal grant funds in an Operational Year, submission of the audited
financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records
pertaining to any individual or family that was provided family violence prevention or
treatment services through the project.

B. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the
6
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person responsible for the operation of such project.

C. Organization will establish policies and practices that are
consistent with, and do not restrict, the exercise of rights provided by subtitle B of
title VIl of the Homeless Emergency Assistance and Rapid Transition to Housing
(HEARTH) Act and other laws relating to the provision of educational and related
services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to
families, Organization will designate a staff person to be responsible for ensuring
that children being served in the program are enrolled in school and connected to
appropriate services in the community, including early childhood programs such as
Head Start, part C of the Individuals with Disabilities Education Act, and programs
authorized under subtitie B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or
suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,
as required by HUD.

Section 7.

A In the performance of this Subcontract, Organization shall not
discriminate against any employee, applicant for employment or service, or
subcontractor because of race, color, religion, national origin, sex, sexual
orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability
or handicap. Organization shall take affirmative action to assure that applicants are
employed or served, and that employees and applicants are treated during
employment or services without regard to these categories. Such action shall
include but not be limited to the following: employment, upgrading, demotion or
transfer; recruitment or recruitment advertising; layoff or termination; rates\of pay or
_other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other
7
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agency of the County, State or Federal governments to Organization's records of
employment, employment advertisements, application forms and other pertinent
data and records for the purpose of investigation to ascertain compliance with the
fair employment practices provisions of this Subcontract.

Section 8.

A. In performing services hereunder, Organization is and shall act
as an independent contractor and not as an employee, representative, or agent of
the City. Organization's obligations to and authority from the City are solely as
prescribed in this Subcontract. Organization expressly warrants that it will not, at
any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner officials,
employees or agents of the City. Organization shall not have any authority to bind
the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will not
withhold taxes of any kind from Organization's compensation, (b} the City will not
secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (¢) the City will not provide, and Organization and
Organization's employees are not entitled to any of the usual and customary rights,
benefits or privileges of City employees.

Section 9. This Subcontract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights hereunder, or any interest therein or any portion thereof, without the prior
written consent of the City. Any attempted assignment or delegation shall be void, and any
assignee or delegate shall acquire no right or interest by reason of such attempted
assignment or delegation.

Section 10.

A Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents (“Indemnified
8
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Parties”), from and against any and all liability, claims, demands, damage, loss,
obligations, causes of action, proceedings, awards, fines, judgments, penalties,
costs and expenses, arising or alleged to have arisen, in whole or in part, out of or
in connection with (1) Organization’s breach or failure to comply with any of its
obligations contained in this Subcontract, or (2) negligent or willful acts, errors,
omissions or misrepresentations committed by Organization, its officers,

~ employees, agents, subcontractors, or anyone under Organization’s control, in the
performance of work or services under this Subcontract (collectively “Claims” or
individually “Claim”).

B. In addition to Organization’s duty to indemnify, Organization
shall have a separate and wholly independent duty to defend Indemnified Parties at
Organization’s expense by legal counsel approved by City, from and against all
Claims, and shall continue this defense until the Claims are resolved, whether by
settlement, judgment or otherwise. No finding or judgment of negligence, fault,
breach, or the like on the part of Organization shall be required for the duty to defend
to arise. City shall notify Organization of any Claim, shall tender the defense of the
Claim to Organization, and shall assist Organization, as may be reasonably
requested, in the defense.

C. If a court of competent jurisdiction determines that a Claim was
caused by the sole negligence or willful misconduct of Indemnified Parties,
Organization’s costs of defense and indemnity shall be (1) reimbursed in full if the
court determines sole negligence by the Indemnified Parties, or (2) reduced by the
percentage of willful misconduct attributed by the court to the Indemnified Parties.

D. The provisions of this Section shall survive the expiration or
termination of this Subcontract.

Section 11. As a condition precedent to the effectiveness of this
Subcontract, Organization shall procure and maintain at Organization's expense for the

duration of this Subcontract from an insurance company that is admitted to write insurance
9
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in the State of California or that has a rating of or equivalent to an A:VIIlI by A.M. Best and
Company the following insurance:

A. Commercial general liability insurance or seif-insurance
equivalent in coverage scope to ISO CG 00 01 10 93 naming the City of Long Beach,
and their officials, employees, and agents as additional insureds on a form
equivalent in coverage scope to ISO CG 20 26 11 85 from and against claims,
demands, causes of action, expenses, costs, or liability for injury fo or death of
persons, or damage to or loss of property arising out of activities performed by or
on behalf of the Organization in an amount not less than One Million Dollars (US
$1,000,000) per occurrence and Two Million Dollars (US $2,000,000} in general
aggregate. If the Organization may be working with minors or other vulnerable
groups at any time during this Subcontract, this insurance shall include coverage for
insureds accused of participating in a physical abuse, sexual misconduct or sexual
molestation.

B. Workers' compensation coverage as required by the Labor
Code of the State of California and Employer’s liability insurance with minimum limits
of One Million Dollars (US $1,000,000) per accident or occupational iliness. The
policy shall be endorsed with a waiver of the insurer’s right of subrogation against
the City of Long Beach, and their officials, employees, and agents.

C. Automobile liability insurance equivalent in coverage scope to
ISO CA 00 01 06 92 in an amount not less than Five Hundred Thousand Dollars
(US $500,000) combined single limit (CSL) per accident for bodily injury and
property damage covering owned, non-owned, and hired automobiles.

D. As applicable to the discipline of the Organization, professional
liability or errors and omissions liability insurance in an amount not less than One
Million Dollars ($1,000,000) per claim and in aggregate covering the services
provided pursuant to this Subcontract.

Any self-insurance program or self-insurance retention must be approved
10
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separately in writing by City and shall protect the City of Long Beach, and their officials,
employees, and agents in the same manner and to the same extent as they would have
been protected had the policy or policies not contained retention provisions. Each
insurance policy shall be endorsed to state that coverage shall not be suspended, voided,
or canceled by either party except after thirty (30) days prior written notice to City, and shall
be primary and not contributing to any other insurance or self-insurance maintained by
City.

Any subcontractors which Organization may use in the performance of this
Subcontract shall be required to indemnify the City to the same extent as the Organization
and to maintain insurance in compliance with the provisions of this section.

Organization shall deliver to City certificates of insurance and original
endorsements for approval as to sufficiency and form prior to the start of performance
hereunder. The certificates and endorsements for each insurance policy shall contain the
original signature of a person authorized by that insurer to bind coverage on its behalf.
“Claims-made” policies are not acceptable unless City Risk Manager determines that
“Occurrence” policies are not available in the market for the risk being insured. If a “Claims-
made” policy is accepted, it must provide for an extended reporting period of not less than
one hundred eighty (180) days. Such insurance as required herein shall not be deemed
to limit Organization’s liability relating to performance under this Subcontract. City reserves
the right to require complete certified copies of all said policies at any time.

Any modification or waiver of the insurance requirements herein shall be
made only with the approval of City Risk Manager. The procuring of insurance shall not
be construed as a limitation on liability or as full performance of the indemnification
provisions of this Subcontract.

Organization shall within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal of the
insurance. The City reserves the right to require complete certified copies of all policies of

Organization and Organization’s contractors and subcontractors, at any time.
11
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Section 12.

A Organization certifies that, if grant funds are used for
renovation or conversion of the building for which the grant funds will be used, then
the building must be maintained as a shelter for or provide supportive services to
homeless individuals for not less than ten (10) years nor more than fifteen (15) years
according to a written determination delivered to Organization by the City, and such
determination shall state when the applicable period of time shall commence and
terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant funds
will be used for supportive services, assessment and/or homeless prevention
services shall be maintained as a shelter or provider of programs for homeless
individuals during the term of this Subcontract.

C. Organization shall comply with all requirements of the City's
Municipal Code relating to building code standards in undertaking any activities or
renovations using grant funds.

D. Organization shall not commence services until the City's
Development Services has completed an environmental review under 24 CFR Part
50, and Organization shall not commence such services until the City informs
Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and
HUD and as required in this Subcontract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this
Subcontract regarding the provision of services or the payment of operating costs
for supportive services only or housing pursuant to 24 CFR Part 578, and except as
described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious
or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a
12
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religious or denominational institution or organization.

(2)  In connection with costs of services hereunder, engage
in the following conduct:

(a) discriminate against any employee or applicant
for employment on the basis of religion;

(b)  discriminate against any person seeking housing
or related supportive services only on the basis of religion and will not
limit such services or give preference to persons on the basis of
religion;

(c) provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of
services or the use of facilities and furnishings;

(3) In the portion of the facilty used for housing or
supportive services only assisted in whole or in part under this Subcontract
or in which services are provided that are assisted under this Subcontract,
contain sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Continuum of Care
Homeless Assistance program. However, an organization that participates in a
HUD funded program shall comply with the following provisions if it is deemed to be
a religious or faith-based organization.

(1)  Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of
the programs or services funded under this Subcontract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded

under this Subcontract, and participation must be voluntary for the
13
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beneficiaries of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may continue
to carry out its mission, including the definition, practice, and expression of
its religious beliefs, provided that it does not use direct HUD funds to support
any inherently religious activities, such as worship, religious instruction, or
proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,
icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over
its internal governance, and it may retain religious terms in its organization’s
name, select its board members on a religious basis, and include religious
references in its organization's mission statements and other governing
documents.

(3) A religious or faith-based organization shall not, in
providing program assistance, discriminate against a program beneficiary or
prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,
construction or rehabilitation of structures fo the extent that those structures
are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or
rehabilitation of structures only to the extent that those structures are used
for conducting eligible activities under this Section. Where a structure is used
for both eligible and inherently religious activities, HUD funds may not exceed
the cost of those portions of the acquisition, construction, or rehabilitation that
are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other
14
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rooms that a HUD funded religious congregation uses as its principal place
of worship, however, are ineligible for HUD funded improvements.
Disposition of real property after the term of the grant, or any change in use
of the property during the term of the grant, is subject to government-wide
regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or families
with assistance in obtaining:

(1)  Appropriate supportive services, including transitional
housing, permanent housing, physical health treatment, mental health
treatment, counseling, supervision and other services essential for achieving
independent living; and

(2) Other Federal, State, and local private assistance
available for such individuals, including mainstream resources.

I Organization certifies that it will comply with all documents,
policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of
this Subcontract and such other requirements as from time to time may be
promulgated by HUD.

J. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “G”.

K. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment “H”,

Section 13. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has given
a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for

violation.
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Section 14. Solid Waste. Organization shall comply with the requirements
of Section 6002 of the Solid Waste Disposal Act. Under Section 6002, and accompanying
Environmental Protection Agency rules (40 CFR 247), Organization shall procure items
that contain the highest percentage of recovered materials practicable, consistent with
maintaining a satisfactory level of competition, where the purchase price of the item
exceeds Ten Thousand Dollars ($10,000) or the value of the guantity acquired in the
preceding fiscal year exceeded Ten Thousand Dollars ($10,000); shall procure solid waste
management services in a manner that maximizes energy and resource recovery; and shall
have established an affirmative procurement program for procurement of recovered
materials identified in the EPA Guidelines.

Section 15. The City shall facilitate the submission of all reports required by
HUD based on information submitted by Organization to the City. The City shall act as the
primary contact for Organization to HUD for services provided under this Subcontract. The
City shall facilitate directly to HUD the submission of any information related to all financial
and programmatic matters in this Subcontract, including but not limited to reimbursements
of grant funds, requests for changes to Organization's budget, requests for changes to
Organization’s application for grant funds and requests for changes to Organization’s
Technical Submission.

Section 16. All notices given hereunder this Subcontract shall be in writing
and personally delivered or deposited in the U.S. Postal Service, certified mail, return
receipt requested, to the City at 1301 W. 12th Street, Long Beach, California 90813 Atin:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the same
manner as stated for other notices.

Section 17. The City Manager or his/her designee is authorized to
administer this Subcontract and all related matters, and any decision of the City Manager

or his/her designee in connection with this Subcontract shall be final.
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Section 18. OQrganization shall have the right to terminate this Subcontract
at any time for any reason by giving ninety (90) days prior notice of termination to the City,
and the City shall have the right to terminate all or any part of this Subcontract at any time
for any reason or no reason by giving five (5) days prior notice to Organization. If either
party terminates this Subcontract, all funds held by Organization under this Subcontract
which have not been spent on the date of termination shall be returned to the City.

Section 19. This Subcontract, including all exhibits and attachments hereto,
constitutes the entire understanding of the parties and supersedes all other agreements,
oral or written, with respect fo the subject matter herein.

Section 20. This Subcontract shall not be amended, nor any provision or
breach hereof waived, except in writing by the parties that expressly refers to this
Subcontract.

Section 21. The acceptance of any service or payment of any money by the
City shall not operate as a waiver of any provision of this Subcontract, or of any right to
damages or indemnity stated herein. The waiver of any breach of this Subcontract shall
not constitute a waiver of any other or subsequent breach of this Subcontract.

Section 22. This Subcontract shall be governed by and construed pursuant
to the laws of the State of California, without regard to conflicts of law principles.

Section 23. In the event of any conflict or ambiguity between this
Subcontract and one or more attachments, the provisions of this Subcontract shall govern.
i
1
i
i
i
i
i

H
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IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

PATH, a California nonprofit corporation

\uae 19 2010 eyJeacin (A de
Name TesC 0 (Je1he
TiteChief Pp 000 OELicel

: Name
Tom Modica Title
Assistant City Manager
EXECUTED PURSUANT  “Organization”
TO SECTION 301 OF .
“THE CITY CHARTER  CITY OF LONG BEACH, a municipal
ﬂz\) ' ‘ corporation
( /&u [T 2019 B)WV
J City Manager
“City”
This Subcontract is approved as to form on __( }U\_ﬁ” ! |
2019. J

CHARLES PARKIN, City Attomey

By
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. City of Long Beach
: 2018 Continuum of Care (CoC} Program

Scope of Work

Agency: PATH Project Name:  Family Commons

HUD Grant: CA{0632U9D081811 CLB Contract: PENDING

Primary Place of
Performance: 2200 W, Willard Sireet, Long Beach, CA 90810

Project Description: According to the 2017 L.ong Beach PIT Count, 1,863 adults and chiidren experience homelessness in Long Beach, The
Family Commons (FC) is a PSH praoject for 40 homeless families transitioning from the streets, emergency shelter or transitional housing and at
least cne family member has a disabling condition. The program provides housing with services to increase househeld income, develop
earning potential for working adults, improve financial fiteracy, and address family needs.

Century Villages at Cabrillo (CVC) is a residential community in Long Beach supported by a collaboration of agencies providing a range of
services to break the cycle of hecmelessness, encourage self-sufficiency, and promote achievement of the highest potential for Veterans, youth,
families, and individuals. Staff meet periodically to screen families for eligibility, and use the CES for referrals, Our goal is fo identify and house
the most vulnerable families in the City of Long Beach. FC is a urique development that represents an innovative CoC mods! for addressing
homelessness. The tenants of this community receive supportive services from 1 or more of the 14 nonprofit agencies on the campus. More
than 2,500 people benefit from services at CVC each year. PATH's developments are low-barrier, use Housing First and evidence-based
practices like Harm Reduction to obtain and maintain housing. Services include education and supportive services that focus on the whole
person to maximize tenants' physical, economic, and emotional well-being. Staff work directly with tenants to address barriers to housing
stability and advocate to ensure they maintain housing.

The project will achieve the foliowing outcomes:

(i}. 90% - Reduce the number of persons returning to homelessness. (ii). 80% - Meet the number of persons to be served annually. (iii). 90% -
Increase residential project occupancy. (iv). 15% - Persons age 18 or older increase earned income during operating year. (v). 37% - Persons
age 18 or older increase nonemployment cash income during operating year. (vi). 80% - Increase the number of persons exiting to permanent
housing. (vii). 90% - Increase the number of persons remaining in permanent housing. (viii). Less than 5% - reduce the number of persons
exiting with unknown destination. (ix). Less than 5% - reduce the number of persons exiting with ne financial resources. (x). Less than $5,000 —
Cost effectiveness: # of PH placements/total project budget including match.

FC offers suppert for children such as age and developmentally appropriate learning activities, cenfidence-building, and recreational activities
that promote health and wellness. Activities expose children to a variety of learning opportunities in the arts, sciences, and history, which
impacts their inteliectual development, paving the way for future career and educational opportunities, closing the achievement gap and
creating opportunities to break the cycle of poverty.

Housing Type:

lousing: Typ
Ciustered Apartments

Project Participants - Households:
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LONG BEACH CONTINUUM OF CARE PERFORMANCE MEASURES

coordinated systern, in addition to analyzing perfermance by specific program and project.

The performance measures are inter-related and help to provide a holistic view of system performance for the
CoC. As part of the funding requirements, CoC are required to meet system performance measures set by HUD.
HUD’s focus is viewing the programs as a coordinated system of care as opposed to homeless programs operating
independently in the CoC. To facilitate this perspective, the CoC are required to measure the performance as a

Program Components: Homelessness Prevention {HP), Street Outreach (SO), Supportive Services Only (S50},
Emergency Shelter {ES), Transitional Housing (TH) and Permanent Housing — Permanent Supportive Housing (PH-

PSH), and Permanent Housing — Rapid Re-housing (PH-RRH)

. Lo ES 120 days or Less
Reduce the length of time persons remain homeless ~ R
¥ Reduction of the length of time in h i
educti f gth of persons remain homeless TH 9 months oF Less
Reduce the number of persons returning to homelessness PH-PSH & 90%
>  Reduction of persons who exits from permanent housing back to homelessness PH-RRH ’
Meet the number of persons to be served annually HP. SO. $SO. ES
¥ SO, ES, TH, PH-PSH, PH-RRH & HP: Met the number of persons to be served stated in 'I:I-E F;H-Psii ’ 90%
the project application &’PH—RRH ! ’
¥ 550: Met the LBCoC number of persons to be served
Increase residential project occupancy ES. TH. PH-PSH &
ily utilizati v 90%
» Increase daily utilization of beds PH-RRH o
SSO,ES &
. . . . 15%
Persons age 18 or older increase earned income during operating year PH-PSH o
¥ Adults increased earned income during project operational year and exit TH & PH-RRH 20%
Persons age 18 or older increase non-employment cash income during operating year S0, SS0O, ES, TH,
¥  Adults increased non-employment cash income (i.e. GR, 551, TANF, VA, 5501 PH-PSH & 37%
Benefits, or retirement income} during project operational year and exit PH-RRH
Increase the number of persons retaining permanent housing
» Persons served retained housing upon exit HP 95%
Increase the number of persons exiting to permanent housing $0, 550, ES, TH,
» Change in exit to permanent housing PH-PSH & 80%
PH-RRH
Increase the number of persons remaining in permanent housing PH-PSH &
¥ Persons served retained permanent housing at 6 months PH-RRH 90%
Reduce the number of persons exiting with Unknown Destination HP, 550, ES, TH,
, . . P e e PH-PSH, Less than 5%
¥ Reduction of persons who exits with an “Unknown Destination
& PH-RRH
Reduce the number of persons exiting with No Financial Resources HP, 50, 5§50, ES,
¥ Reduction of persons served with no earned income or non-employment cash TH, PH-PSH, Less than 5%
income during project operational year and exit & PH-RRH
Cost Effectiveness: # of permanent housing placements/total project budget including HP, SO, SS0, ES,
match TH, PH-PSH, Less than $5,000
& PH-RRH
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CITY OF LONG BEACH
2018 Continuum of Care {CaC) Program
Project Budget for PATH Project Name: Famlily Commons
HUD Contract # CA0632U9D061811 City Contract #
Operational Perlod from 07/0172019 to 06/30/2020 (12 months)
JLEASED UNITS | STRUCTURE
1. Leasad Structure $ 24,480 |For payment of leases structure for Family Commons Program office.
2. l.eassed Units % 262,564 |For payment of 40 leased units for Famity Cormmons Program.
Total Leased Units [ Structure $ 287,044 |Total leased Units [ Structure
SUPPORTIVE SERVICES
Provides inifial intake on homaless client and assist them with Immediate needs. Intake coordinator works closely with case manager.
1. OS ~ Infake Coordinator - 1 FTE 3 19,046 Payment for ealaries & benefits.
Provide case management services, assessment, development of Independent Service plans, follow-up, and refated needs. Assist in
2. CM - Case Manager - 3.0 FTE 5 158,000 |daveloping and implementing approriale ireatment plans. Reviews assigned cases In all aspacts and accompanies clients to courts or soclal
service providers. Payment for salarles & benafils.
. R Provides supervision and supporis case manager, mental health counsalor, residentlal coardinator, employment coordinator, child care
3. CM - Program Director -0.50 F7E 3 44,947 | odinator, and intake coordinator. Payment for salarles & benefits.
. ; y . " Coordination and provision of financiat planning & money management services, parenting classes, and other independent living skills
4, S - Lifa Skills (Financial Planning, Parenting) ¥ 10,715 provided autside of case management.
5, MHS - Mental Health Counselor - 1.0 FTE $ 23,008 |Mental health services, including menta! health assessments and ndividual and greup mentat health ceunseling.
. " For payment of Tuitln/course fees, materials, clients education costs, client supplies cosis, lools to assist clients to maintaln housing and
}6- €5 - Education and Instruction ¥ 6.492 | - mployment, and incentives to promote housing stabllity, sducation, employment, family and personal growth.
7. EA - Employment Coordinator 3 - |Dufies will be covered by Casa Manager going forward.
" B Provides Individualized tutoring, after school activities, and chlld cars for the children living at Family Commens. Individualized plans wili be
Ia' ©G - Child Care Coordinator - 3.0 FTE 3 55,600 developed to help students achieve their educatolna! goals. Social and recreational activities will be planned and supervisad for children,
To enable clients to get toffrom work, appoiniments related to income and housing {e.g. govt. agencies, job interviews, place of
Ig, Trangportation $ 9,432 employment, school) bus tokens, bus passes, and taxi vouchers.
Coordinate on-site activittes, coordinate with other service providers for the pravision of on-site services and off-site services, coordinate
10. HCS - Residential Coordinator - 1 FTE $ 10,696 |referrals and appoiniments for off-site services, coordinate transportation for cltents, coordinate tenant council meetings. Payment for
salaries & benefits.
11. Indirect cost - 10% $ 33,783 |For allowable indlrect costs.
TOTAL SUPPORTIVE SERVICES $ 371,611 |Total Program Budget for Supportive Services
TOTAL Supportive Services (Activities Request) $ 297,289 |Total Supportive Services {Activities Request) Avallable for Reimbursement 80%.
JOPERATIONS
. B Provids day to day management of Family Commons programs, including ensuring contract compliance, developing written pragram
1. BS - Program Director - 8.50 FTE $ 65,897 operations and protacols manual, managing program budget, and supervising case management taam, Payment of salaries & benesfits.
2. EGW - Ulilities $ 24,000 |For payment of phones, communications, eleciricity, gas, water, and other utilties.
3. Equipment (lease, buy) $ 4,034 |For payment of phones, fax, copier, and other office equipment for siaff.
4. Equipment - Supplies $ 8,498 |For payment of office supplies {i.e. papers, envelopes, stamps, files, staplers, etc.).
|5 F11- Insurance % 1,869 |For payment of liability Insurance,
IB. Furniture % 3,750 |For purchase of desks and chairs, office furniture, ete.
7. Indirect cost - 10% $ 8,828 |For allowabls indirect costs.
TOTAL OPERATIONS $ 104,876 |Total Program Budgat for Operations
TOTAL OPERATIONS (Activities Request) $ 83,901 | Total Operalions {Activities Request) Available for Reimb 1t 80%.
JHMIS
1. Software (Software/User Licensing) 13 625 |For purchass of ussr ficense.
2. Services {On-ine Connectivity-Intarnet Access) $ 1,500 |For paymeant of on-line connectivily (nternet access).
3. Personngl (Administrative Support Staff} $ 14,352 |For payment of administrative support staff.
4. Indirect cost - 10% 8 1,648 |For allowable indirect costs,
TOTAL HMIS $ 18,125 |Total Program Budget for HMIS
TOTAL HMIS {Activities Regquest) $ 14,500 | Total HMIS (Activities Request) Available for Reimbursement 80%.
Administration (3%) $ 18,460 |For adminisiration of grant (3%=%$18,480; Cily of Long Beach 4%=$24,613).
AGENCY MATCH (CASH or IN-KIND) 103,538 |Subreciplents required mateh {Cash or In-Kind) except Leasing. Total Activities plus Admin minus Leasing x 25%.
T ITY ING BEACH CONTRACT 701,194 sed Unlis/Structure, Suppertive Services, Operations, HMIS, and Administration.

1B GoG FY18
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Award & Subaward ldentification Information

Subrecipient Name

PATH

Subrecipient’s Unique Entity
identifier

847856390-0000

Subrecipient California Entity
Identification Number

C1260256

Federal Award identification Number
(FAIN) / Funder Award Number

Program # CAOQ00USD061806
Project # CA0632U9D061811

Federal / Funder Award Date

May 28, 2019

Subaward Period of Performance
Start and End Date

July 1, 2019 — June 30, 2020

Amount of Federal Funds Obligated

by this Action »701,194

Total Amount of Federal Funds

Obligated to the Subrecipient 5701,194

Total Amount of the Federal Award

committed to the Subrecipient »701,154

Federal award project description See Attachment A.

Name of Federal Awarding Agency /
Funder

U.S. Department of Housing and Urban Development
Office of Community Planning and Deveiopment

Name of Pass-Through Entity

City of Long Beach, Department of Health & Human Services

Awarding Official of the Pass-Through
Entity

Patrick H. West, City Manager

C/0 Teresa Chandler, Human Services Bureau Manager

City of Long Beach, Department of Health & Human Services
Multi-Service Center

1301 W. 12% Street

Long Beach, CA 90813

CFDA Number and Name
(Applicable to Federal Awards Only)

14.267 — Continuum of Care Program

Research & Development Award?
{Yes or No)

No

Indirect Cost Rate

No
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AUTHEMTICATED
U8, GOVERNMENT
INFORMATION

GPO

Ofc. of Asst. Secy., Comm. Planning, Develop., HUD

this section, the recipient must reallo-
cate those funds to other subrecipients
as scon as practicable. If the recipient
is a unit of general purpose local gov-
ernment of territory, it must either re-
allocate those funds to other suhrecipi-
ents or reprogram the funds for other
activities to be carried cut by the re-
cipient as soon ag practicable. The re-
cipient must amend its Consolidated
Plan in accordance with its citizenship
participation plan if funds become
available and are reallocated or repro-
grammed under this section. The re-
allocated or reprogrammed funds musé
be used by the expenditure deadline in
§ 676,203,

PART 5786—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Bec.
578.1 Purpose and scope.
578.3 Definitions.

Subpart B—Establishing and Operating a
Confinuum of Care

578.6 Establishing the Continuum of Care.

578.7 Responsibilities of the Continuum of
Care,

578.9 Preparing an application for funds.

578.11 Unified Funding Agency.

578.13 Remedial action,

Subpart C—Application and Grant Award
Process

678.16 Eligible applicants,

578,17 OQverview of application and grant
award process.

578.19 Application process.

578.21 Awarding funds,

578.23 Executing grant agreements.

B678.26 Site control,

578.27 Consolidated plan,

678.28 Subsidy layering.

578.31 Environmental review,

678.33 Renewals.

678.35 Appeal.

Subpart D—Program Components and
Eligible Costs

6§78.37 Program components and uses of as-
gistance,

578.3% Continuum of Care planning activi-
ties.

578.41 TUnified Funding Agency costs.

578.43 Acquisition.

B78.45 Rehabilitation,

578.47 New construction.

§578.1

578.49 Leasing.

578.561 Rental agsistance,

578.63 Supportive services,

A78.66 Operating costs.

598,57 Homsless Management Information
System.

578,69 Project administrative costs,

578.61 Relocation costs,

578.63 Indirect costs,

Subpart E—High-Performing Communities

578.66 Standards.

578.87 Publication of application.
578,69 Cooperation among entities.
578.71 HPC-eligible activities,

Subpart F—Program Requirements

§78.73 Matching requirements.

578,75 (eneral operations.

57877 Calculating occupancy charges and
rent.

578.79 Limitation on transitional housing.

578.81 Term of commitment, repayment of
grants, and prevention of undue benefits,

578.83 Displacement, relocation, and acqui-
sition.

578.85 Timeliness standards,

576.87 Limiltation on nse of funds,

578.80 Limitation on use of grant funds to
gerve pergons defined as homeless under
other federal laws.

A878.91 Termination of assistance to program
participants,

578,93 Fair Housing and Equal Opportunity.

578.95 Conflicts of interest.

§78.97 Program lncome.

578,99 Applicability of other federal require-
ments.

Subpart G—Grant Administration

A78,101 Technical assistance.

578.108 Recordkeeping requirements.
578.106 Grant and project changes,
578,107 Sanctions.

578.109 Closeout.

AUTHORITY: 12 U.S.C. 1701x, IT0I x-1; 42
U.8.C. 11381 ¢f seq., 42 U.8,C. 36356(d).

SOURCE: 77 FR 46442, July 31, 2012, unless
otherwise noted.

Subpart A—General Provisions

§578.1 Purpose and scope,

(a) The Continuum of Care program
is authorized by subtitle C of title IV of
the McKinney-Vento Homeless Assist-
ance Act (42 U.8.C, 11381-11389).

(b) The program is designed to:

(1) Promote communitywide commit-
ment to the goal of ending homeless-
ness;
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§578.3

(2) Provide funding for efforts hy non-
profit providers, States, and local gov-
ernments to gquickly rehouse homeless
individaals (including unaccompanied
vouth) and families, while minimizing
the trauma and dislocation caused to
homeless individuals, famiiies, and
communities by homelegsness;

(8 Promote access to and effective
utilization of maingtream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness.

§578.3 Definitions.

As used in this part;

Act means the McKinney-Vente
Homeless Asgistance Act as amended
(42 U.8.C. 11371 et seq.).

Annual renewal amouni means the
amount that a grant can be awarded on
an annaal basis when renewed, It in-
cludes funds only for those eligible ac-
tivities (operating, supportive services,
leasing, rental assistance, HMIS, and
administration) that were funded in
the original grant (or the original
grant as amended), less the
unrenewable activities (acquisition,
new constraction, rehabilitation, and
any administrative costs related to
these activities).

Applicant means an eligible applicant
that has been designated by the Con-
tinuum of Care to apply for assistance
under this part on behalf of that Con-
tinuum.

At risk of homelessness. (1) An indi-
vidual or family who:

(i} Has an annhual income below 30
percent of median family income for
the area, as determined by HUD;

(ii} Does not have sufficient regources
or support networks, e.g., family,
friends, faith-based or other social net-
works, immediately available to pre-
vent them from moving to an emer-
gency shelter or another place de-
scribed in paragraph (1) of the “Home-
less’’ definition in this section; and

(iii) Meets one of the foliowing condi-
tions:

(A) Has moved because of economic
reasons two or more times during the
80 days immediately preceding the ap-
plication for homelessness prevention
assistance;

24 CFR Ch. V (4-1-17 Edition}

(B) Is living in the home of another
hecause of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be ter-
minabed within 21 days of the date of
application for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not
paid
by charitable organizations or by fed-
eral, State, or local government pro-
grams for low-income individuals;

(E) Lives in a singie-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housging unit in which
there regide more than 1.0 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded insti-
tution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth fa-
cility, or correction program or insi-
tution); or

(&) Otherwise lives iz housing that
has characteristics associated with in-
stability and an increased risk of
homelessness, as identified in the re-
cipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as ‘“homeless” under this sec-
tion, but qualifies as ‘‘homeless” under
section 387(3) of the Runaway and
Homeless Youth Act (42 TU.8.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.B.C. 9832(11)), section
41403(6) of the Viclence Against Women
Act of 1984 (42 U.S.C. 14043e-2(6)), sec-
ticn 330(h)(5)(A) of the Public Health
Service Act (42 U.S.C. 254b(h}5)(A)),
section 3(m) of the Food and Nutrition
Act of 2008 (7 U.8.C. 2012(m)), or section
17(0)(15) of the Child Nutrition Act of
1966 (42 U.8.C. 1786(b)(1h)}; or

(3) A child or youth who does not
qualify as “homeless” under this sec-
tion, but qualifies as “homeless” under
section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.B.C.
11434a(2)), and the parent(s) or guard-
ian(s) of that child or youth if lving
with her or him.

Centralized or coordinated assessment
system means a centralized or coordi-
nated process designed to coordinate
program participant intake assesament

220



Ofc. of Asst. Secy., Comm. Pianning, Develop., HUD

and provision of referrals. A central-
ized or coordinated assessment system
covers the geographic area, is easily
accessed by individuals and families
seeking housing or services, is well ad-
vertized, and includes a comprehensive
and standardized assessment tool.

Chronically homeless means:

(1Y A “homeless individual with a dis-
ability,” as defined in section 401(9) of
the McKinney-Vento Homeless Asgist-
ance Act (42 U.8.C. 11360(9)), who:

(i} Lives in a place not meant for
human habitation, a safe haven, ¢or in
an emergency shelter; and

(ii) Has been homeless and living as
described in paragraph (1)1} of this def-
inition continuously for at least 12
months or on at least 4 separate occa-
sions in the last 3 years, as long as the
combined occaslons equal at least 12
months and each hreak in homeless-
ness separating the occasions included
at least 7 consecutive nights of not liv-
ing as described in paragraph (1)}(1).
Stays in institutional care facilities
for fewer than 90 days will not con-
stitute as a break in homelessness, but
rather such stays are included in the
12-month total, as long as the indi-
vidual was living or residing in a place
not meant for human habitation, a safe
haven, or an emergency shelter imme-
diately before entering the institu-
tional care facility;

{2y An individual who has been resid-
ing in an ingtitutional care facility, in-
cluding a jail, substance abuse or men-
tal health treatment facility, hospital,
or other similar facility, for fewer than
90 days and mef all of the criteria in
paragraph (1) of this definition, before
entering that facility; or

(3) A family with an adnlt head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph
(1) or (2) of this definition, including a
family whose composgition has fluc-
tnated while the head of household has
been homeless.

Collaborative applicant means the eli-
gible applicant that has been des-
ignated by the Continuum of Care to
apply for a grant for Continuum of
Care planning funds under this part on
behalf of the Continuum.

§578.3

Consolidated plan means the HUD-ap-
proved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this
part and that is composed of represent-
atives of organizations, including non-
profit homeless providers, viotim serv-
ice providers, faith-based organiza-
tions, governments, businesses, advo-
cates, public houging agencies, school
districts, social service providers, men-
tal health agencies, hospitals, univer-
sities, affordable housing developers,
law enforcement, organizations that
sorve homeless and formerly homeless
veberans, and homeless and formerly
homeless persons te the extent these
groups are represented within the geo-
graphic area and are available to par-
ticipate.

Developmental disability means, as de-
fined In section 102 of the Develop-
mental Disabilities Assistance and Bill
of Rights Act of 2000 (42 U.8.C. 15002):

{1) A severs, chronic disability of an
individual that—

(i) Ts attributable to a mental or
physical impairment or combination of
mental and physical impairments;

{ii) Is manifested before the indi-
vidual attains age 22;

(iii) Is likely to continue indefi-
nitely;

{iv) Results in substantial functional
limitations in three or more of the fol-
lowing areas of major life activity:

{A) Self-care;

{(B) Receptive and expressive lan-
guage;

{0) Learning;

{D} Mobhility;

{E) Self-direction;

{F) Capacity for independent living;

{@) Economic self-sufficiency.

{v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of agsistance that are of lifelong or ex-
tended duration and are individually
planned and coordinated.

{(2) An individual from birth to age 9,
inclusive, who has a subatantial devel-
opmental delay or specific congenital
or acgquired condition, may be consid-
ered to have a developmental disability
without meeting three or more of the
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criteria described in paragraphs (1))
through (v) of the definition of “‘devel-
opmental disability” in this section if
the individual, without services and
supports, has a high probability of
meeting these criteria later in life.

Eligible applicant means a privabte
nonprofit  organization, State, local
governmeni, or instrumentality of
State and local government.

Emergency shelter is defined in 24 CFR
part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576.

Fair Market Rent (FMRE) means the
Fair Market Rents puablished in the
FEDERAL REGISTER annually by HUD.

High-performing community (HPC)
means & Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-per-
forming community by HUD.

Homeless means:

(1} An individual or family who lacks
a fixed, regular, and adequate night-
time regidence, meaning:

(i} An individual or family with a pri-
mary nighttime residence that is a
public or private place not designed for
or ordinarily used a8 a regular sleeping
accommodation for human beings, in-
cluding a car, park, abandoned build-
ing, bus or train station, airport, or
camping ground;

(i) An individual or family living in
a supervised publicly or privately oper-
ated shelter designated to provide tem-
porary living arrangements (including
congregate shelters, transitional hous-
ing, and hotels and motels paid for by
charitable organizations or by federal,
State, or local government programs
for low-income individuals); or

(1i1) An individual who i8 exiting an
ingtitution where he or she resided for
90 days or less and who resided In an
emergency shelter or place not meant
for human habitation immediately be-
fore entering that institution;

{2) An individual or family who will
imminently lose their primary night-
time residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance;

(ii) No subsequent residence has heen
identified; and

24 CFR Ch. V {4-1-17 Edition)

(iii) The individual or family lacks
the resources or support networks, e.g.,
family, friends, faith-based or other so-
cial networks, needed to obtain other
permanent housing;

{3) Umaccompanied youth under 25
vears of age, or families with children
and youbh, who do not otherwise qual-
ify as homeless under this definition,
but who:

(i) Are defined as homeless under sec-
tion 387 of the Runaway and Homeless
Youth Act (42 11.8.C, 5732a), section 637
of the Head Start Act (42 U.8.C. 9832),
section 41403 of the Violence Against
Women Act of 1994 (42 U.8.C. 14043e-2),
section 330(h) of the Public Health
Service Act (42 U.S.C. 264bc¢h)),, section
3 of the Food and Nutrition Act of 2008
(7 U.8.C, 2012), section 17(h) of the Child
Nutrition Act of 1966 (42 U.8.C. 1786(b)),
or section 7256 of the McKinney-Vento
Homeless Assistance Act (42 TU.S.C.
11434a.);

(ii) Have not had a lease, ownership
inferest, or occupancy agreement in
permanent houging at any time during
the 60 days immediately preceding the
date of applicabion for homeless asgist-
ance;

(iii) Have experienced persistent in-
stability as measured by two moves or
more during the 60-day period imme-
diately preceding the date of applying
for homelegs assistance; and

(iv) Can be expected to continue in
such status for an exiended period of
time bYecause of chronic disabilities;
chronic physical health or mental
health conditions; substance addiction;
histories of domestic violence or child-
hood abuse {including neglect); the
presence of a child or youth with a dis-
ability; or two or more barriers to em-
ployment, which include the lack of a
high school degree or General KEdu-
cation Development (GED), illiteracy,
iow English proficiency, a history of
incarceration or detention for criminal
activity, and a history of unstable em-
ployment; or

(4) Any individual or family who:

(i) Is fleeing, or is attempting to flee,
domestic violence, dating violence, sex-
ual assault, stalking, or other dan-
gerous or life-threatening conditions
that relate to vicolence againsgt the indi-
vidual or a family member, including a
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child, that has either taken place with-
in the individual's or family’s primary
nighttime residence or has made the
individual or family afraid to return to
their primary nighttime regidence;

(ii) Has no other residence; and

(iii} Lacks the resources or support
networks, e.g., family, friends, and
faith-based or other social networks, to
obtain other permanent housing,

Homeless Management Information Sys-
tem (HMIS) means the information sys-
tem designated by the Continuum of
Care to comply with the HMIS require-
ments prescribed by HUD.

HMIS Lead means the entity des-
ignated by the Continuum of Care in
accordance with this part to operate
the Continuum's HMIS on its behalf.

Permanent housing means commu-
nity-based housing without a des-
ignated length of stay, and includes
both permanent supportive housing
and rapid rehouging. To be permanent
housing, the program participant must
be the tenant on a lease for a term of
at least one year, which is renewable
for terms that are a minimum of one
month long, and ig terminable only for
cause.

Permanent supportive housing means
permanent housing in which suppoertive
gervices are provided to assist homeless
persons with a disability to live inde-
pendently.

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means
an organization:

(1) No part of the net earnings of
which inure to the benefit of any mem-
ber, founder, contributor, or individual,

(2) That has a voluntary board;

(3) That has a functioning accounting
system that is operated in accordance
with generally accepited accounting
principles, or.has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

{4) That practices nondigcrimination
in the provision of assistance.

A private nonprofit organization does
not include governmental organiza-
tions, such as public housing agencies.
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Program participant means an indi-
vidual (including an unaccompanied
vouth) or family who is assisted with
Continuam of Care program funds,

Project means a group of eligible ac-
tivities, such as HMIS costs, identified
as a project in an application to HUD
for Continuum eof Care funds and in-
cludes 2 structure (or structures) that
ig (are) acquired, rehabilitated, con-
structed, or leased with assistance pro-
vided under this part or with respect to
which HUD provides rental assistance
or annual payments for operating
costs, or supportive services under this
subtitle,

Recipient means ah applicant that
signs a grant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless, sup-
portive housing that meets the fol-
lowing:

{1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and hawve been
unwilling or unable to participate in
suppertive services;

(2) Provides 24-hour residence for eli-
gible persons for an ungpecified period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
Distriet of Columbia, the Common-
wealth of Puerto Rico, American
Samoa, Guam, the Commonwealth of
the Northern Marianag, and the Virgin
Islands.

Subrecipient means a private non-
profit organization, State, local gov-
ernment, or instrumentality of State
or local government that receives a
subgrant from the recipient to carry
out a project.

Transitional housing means housing,
where all program participants have
signed z lease or occcupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing with-
in 24 months or such longer period as
HUD determines necessary. The pro-
gram participant must have a lease or
occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
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Continuum of Care to apply for a grant
for the entire Continuum, which has
the capacity to carry out the daties in
§578.11(0), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a private
nonprofit organization whose primary
mission is to provide services to vic-
tims of domestic violence, dating vio-
lence, sexual assault, or stalking, This
term includes rape crisis centers, bat-
tered women’s shelters, domestic vio-
lence transitional housing programs,
and other programs.

Subpart B—Establishing and
Operating a Continuum of Care

§578.56 Establishing the Continuum of
Care.

{(a) T'he Continuum of Care. Represent-
atives from relevant organizations
within a geographic area shall estab-
lish a Continuum of Care for the geo-
graphic area to carry out the duties of
this part. Relevant organizations in-
clude nonprofit homeless agsistance
providers, vwvictim service providers,
faith-based organizations, govern-
ments, businesses, advocates, public
housing agencies, school districts, so-
cial service providers, mental health
agencies, hogpitals, univergities, af-
fordable housing developers, law en-
forcement, and organizations that
serve veterans and homseless and for-
merly homeless individuals.

(by The board. The Continuum of Care
must establish a beard to act on behalf
of the Continuum using the process es-
tablished as a requirement by
§578.7¢a)3) and must comply with the
conflict-of-interest reguirements at
§578.95(b), The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

{2) Include al least one homeless or
formerly homeless individual.

(¢} Tronsition. Continuums of Care
shall have 2 years after August 30, 2012
to comply with the reguirements of
paragraph (b) of this section,

§578.7 Responsibilities of the Con-
tinuum of Care.

(a) Operate the Continuum of Care. The
Continuum of Care must:

24 CFR Ch. V (4-1-17 Edition)

(1) Hold meetings of the full member-
ship, with published agendas, at least
semi-annually;

(2) Make an invitation for new mem-
hers to join publicly available within
the geographic at least annually;

(3) Adopt and follow a written proc-
ess to gelect a board to act on behalf of
the Continuum of Care. The process
must be reviewed, updated, and ap-
proved by the Consinuum at least once
every b years;

(4} Appoint additional committees,
subcommittess, or workgroups;

(5} In consultation with the collabo-
rative applicant and the HMIS Lead,
develop, follow, and update annually a
governance charter, which will include
all procedures and policies needed to
corply with subpart B of this part and
with HMIS requirements ag prescribed
by HUD; and a code of conduct and
recusal procesg for %the board, its
chair{s), and any person acting on be-
half of the board;

(6) Consult with recipients and sub-
recipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipisnt performance, evaluate
outcomes, and take action against poor
performers;

(7) Evaluate outcomes of projecis
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD,

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area, es-
tablish and operate either a centralized
or coordinated assessment system that
provides an initial, comprehensive as-
sessment of the needs of individuals
and families for housing and services.
The Continuum must develop a specific
policy to guide the operation of the
centralized or coordinated assessment
system on how its system will address
the needs of individuals and families
who are fleeing, or attempting to {flee,
domestic vielence, dating violence, sox-
aal assault, or stalking, but who are
seeking shelter or services from non-
victim service providers. This system
must comply with any requirements
established by HUD by Notice.

{9) In consultation with recipients of
Emergency Solutions Grants program
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funds within the geographic area, es-
tablish and consistently follow written
standards for providing Continuum of
Care assistance. At a minimum, these
written standards must include:

(1) Policies and procedures for evalu-
ating individualg’ and families' eligi-
bility for assistance under this part;

(ii) Policies and procedures for deter-
mining and prioritizing which eligible
individuals and families will receive
transitional housing assistance (these
policies must include the emergency
transfer priority required under
§578.98(3X(8));

(iii) Policies and procedures for de-
termining and prioritizing which eligi-
ble individuals and families will re-
ceive rapid rehousing assistance (these
pelicies must include the emergency
transfer priority required under
§578.99(1)(8));

(iv} Standards for determining what
percentage or amount of rent each pro-
gram participant must pay while re-
ceiving rapid rehousing assistance;

(v} Policies and procedures for deter-
mining and prioritizing which eligible
individuals and families will rsceive
permanent supportive housing assist-
ance (thess policies must include the
emergency transfer priority required
under §578.99(j)(8)); and

(vi) Where the Continnum is des-
ignated a high-performing community,
ag degeribed in subpart G of this part,
policies and procedures set forth in 24
CFR 576.400(eX8)(vi), (ex@)(vii),
(e)(8)viii), and (e)3)(ix).

(b) Designoting and operating an
HMIS. The Continuum of Care must:

(1) Designate a single Homeless Man-
agement Information System (HMIS)
for the geographic area;

(2) Designate an eligible applicant to
manage the Continuvum’s HMIS, which
will be known as the HMIS Lead,;

(3) Review, revise, and approve a pri-
vacy plan, security plan, and data qual-
ity plan for the HMIS.

(4) Ensure consistent participation of
recipients and subrecipients in the
HMIS; and

(5) BEnsure the HMIS is administered
in compliance with requirements pre-
scribed by HUD.

() Continuum of Care planning. The
Continuum must develop a plan that
includes:

§578.9

(1} Coordinating the implementation
of a housing and service system within
its geographic area that meeis the
needs of the homeless individuals (in-
cluding unaccompanied youth) and
families, At a minimum, such system
encompasses the following:

(i) Cutreach, engagement, and assess-
ment;

¢ii) Shelter, housing, and supportive
services;

(ili) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count
of homeless persons within the geo-
graphic area that meets the following
requirements:

(i) Homeless persons who are iving
in a place not designed or cordinarily
used as a regular sleeping accommeoda-
tion for humang must be counted as
unsheltered homeless persons.

(1i) Persong living in emergency shel-
ters and transitional housing projects
must be counted as sheltered homeless
persons,

(iii) Other reguirements established
by HUD by Notice.

(3) Conducting an annual gaps anal-
ysig of the homeless needs and services
available within the geographic area;

(4) Providing information reguired to
complete the Consolidated Plan(s)
within the Continuum’s geographic
aTrea;

(6) Consulting with State and local
government  Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Hmergency Solu-
tions Grants program funds and report-
ing on and evaluating the performance
of Emergency Solutions Grants pro-
gram recipients and subrecipients.

(@) VAWA emergency transfer plan.
The Continuum of Care musat develop
the emergency transfer pian for the
Continuam of Care that meets the re-
quirements under § 578.98(j)(8).

[77 FR 45442, July 31, 2012,a8 amsended at 81
TR 80809, Nov, 16, 2016]

§578.9 Preparing an application for
funds.

(a) The Continuum must:

(1) Design, operate, and follow a col-
laborative proecess for the development
of applications and approve the submis-
sion of applications in response to a
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NOFA published by HUD under §578.19
of this subpart;

(2) Establish priorities for funding
projects in the geographic area,

(3 Determine if one application for
funding will be submitted for all
projects within the geographic area or
if more than one application will be
submitted for the projects within the
geographic area,;

(i) I¥ more than one application will
bhe submitted, designate an eligibie ap-
plicant to be the collaborative appli-
cant that will collect and combine the
required application information from
all applicants and for all projects with-
in the geographic area that the Con-
tinuum has selected funding. The col-
laborative applicant will alsc apply for
Continaum of Care planning activities.
If the Continuum is an eligible appli-
cant, it may designate itself;

(ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the reqguired application
information from all projects within
the geographic area that the Con-
tinuum has selected for funding and
apply for Continuum of Care planning
activities;

(b) The Continuum retains all of its
responsibilities, even if it designates
one or more eligible applicants other
than itself to apply for funds on behalf
of the Conbinuum. This includes ap-
proving the Continuum of Care applica-
tion.

§578.11 Unified Funding Agency.

(a} Becoming a Unified Funding Agen-
cy. To become designated as the Uni-
fied Funding Agency (UFA) for a Con-
tinuum, a cellaborative applicant must
be selected by the Continuum to apply
to HUD to be designated as the UFA for
the Continuam.

{b) Criteria for designating o UFA.
HUD will congider these criteria when
deciding whether to designate a col-
laborative applicant a UFA:

(1) The Continuum of Care it rep-
resents meets the requirements in
§578.7;

(2) The collaborative applicant has fi-
nancial management systems that
meel the standards set forth in 2 CFR
200.302;
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(3) The collaborative applicant dem-
onstrates the ability to monitor sub-
recipients; and

(4) Such other criteria as HUD may
establish by NOFA.

(¢)  Reguirements.
UFAs shall:

{1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic
area,

(2) Enter into legally binding agree-
ments with subrecipients, and receive
and distribute funds to subrecipients
for all projects within the geographic
area.

(3) Require subrecipients to establish
fiscal control and accounting proce-
dures as necessary to assure the proper
disbursal of and accounting for federal
funds in accordance with the require-
ments of 2 CFR part 200, subpart D,

(4) Obtain approval of any proposed
grant agreement amendments by the
Confinuum of Care before submitiing a
reguest for an amendment to HUD.

[77 FR 45442, July 31, 2012, as amended at 80
FR 75039, Dsc. T, 2015]

HUD-designated

§578.13 Remedial action.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that
there is no Continuum for a geographic
area, HUD may take remedial action to
ensure fair distribution of grant funds
within the geographic area. Such meas-
ures may include:

(1} Designating a replacement Con-
tinoum of Care for the geographic area,;

(2) Designating a replacement col-
laborative applicant for the Contin-
uum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the Contin-
num’s geographic area.

(b HUD must provide a 30-day prior
written no$ice to the Continuum and
its collaborative applicant and give
them an opportunity te respond.
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Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants.

(a} Who may apply. Nonprofit organi-
zatlons, States, local governments, and
instrumentalities of State or local gov-
ernments are eligible to apply for
grants.

(b} Designation by the Continuum of
Care. Eligible applicant(s) must have
heen designated by the Continuum of
Care to submit an application for grant
funds under thig part. The designation
must state whether the Continuum is
desighating more than one applicant to
apply for funds and, if it is, which ap-
plicant is being designated as the col-
laborative applicant. If the Continuum
ig designating only one applicant to
apply for funds, the Continuum must
designate that applicant to be the col-~
laborative applicant,

(¢} Exclusion. Por-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578.17 Overview of application and
grant award process,

(a) Formula. (1) After enactment of
the annual appropriations act for each
fiscal year, and issuance of the NOFA,
HUD will publish, on its Web gite, the
Preliminary Pro Rata Need (PPRN) as-
signed to metropolitan cities, urban
counties, ahd all other counties.

2y HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is cal-
culated by:

(i)} Determining the total amount for
the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

(i1} From the amount in paragraph
(&)2)i) of this section, deducting the
amount published in the NOFA as
heing set aside to provide a bonus to
geographic areas for activities that
have proven to be effective in reducing
homelessness generally or for specific
subpopulations ligted in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to mest policy priorities
set in the NOFA; and

§578.17

(iii) Deducting the amount of funding
necessary for Continuum of Care plan-
ning activities and UFA costs.

(3) PPRN is calculated on the amount
determined under paragraph (a)(2) of
thig section by using the following for-
mula:

(1) Two percent will be allocated
among the four insular areas (Amer-
ican Samoa, Guam, the Commonwealth
of the Northern Marianas, and the Vir-
gin Islands) on the basis of the ratio of
the population of each ingsular area to
the population of all insular areas.

(ii) Seventy-five percent of the re-
maining amount will be allccated,
using the Community Development
Block Grant (CDBG) formula, to met-
ropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emer-
gency Solutions Grants programs in
any one year gince 2004.

(iii) The amount remaining after the
allocation under paragraphs (a)(1) and
(2 of this section will be allocated,
using the CDBG formula, to metropoli-
tan cities and urban counties that have
not besn funded under the Emergency
Solutions Grants program in any year
sinee 2004 and all other counties in the
United States and Puserto Rico.

(4) If the calculation in paragraph

(a)(2) of this section resulds in an

amount less than the amount required
te renew all projects eligible for re-
newal in that year for at least one
yvear, after making adjustments propor-
tional to increases in fair market rents
for the geographic area for lsasing, op-
erating, and rental assistance for per-
manent housing, HUD will reduce, pro-
portionately, the total amount re-
quired to renew all projects eligible for
renewal in that ysar for at lsast one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount $hat every Continuum
will be reguaired to deduct from renewal
projects Continuum-wide,

(h) Caleulating a Continuum of Care’s
mazimum award amount. (1) Esiablish the
PPRN amount. Firgt, HUD will total the
PPRN amounts for each metropelitan
city, urban county, other county, and
insular area claimed by the Continuum
ag part of its geographic area, exclud-
ing ahny counties applying for or receiv-
ing funding from the Rural Housihg
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Stability Assistance program under 24
CFR part 579.

(2) Establishing renewal demand. Next,
HUD will determine the renewal de-
mand within the Continuum’s geo-
graphic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum eli-
gible to apply for renewal in that fiscal
year's competition, before any adjust-
ments to rental assistance, leasing, and
operating line items hased on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the Coun-
tinuum of Care is the FPRN, which is
the base for the maximum award
amount for the Continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuaum is the FPRN
amount plus any additional eligible
amounts for Continuum planning; UFA
costs;, adjustments to leaging, oper-
ating and rental assistance line items
based on changes to FMR, and avail-
able bonuses,

§578.19 Application process.

(a) Notice of Funding Avcailability.
After enactment of the annual appro-
priations act for the fiscal year, HUD
will issue a NOFA in accerdance with
the requirementg of 24 CFR part 4.

(b) Applications. All applications to
HUD, including appiications for grant
funds and requests for designation as a
UFA or HPC, must be sabmitted at
such time and in such manner as HUD
may reguire, and contain such informa-
tion as HUD determines necessary. At
g minimum, an application for grant
funds must contain a list of the
projects for which it is applying for
funds; a description of the projects; a
list of the projects that will be carried
out by subrecipienis and the rames of
the subrecipients; a description of the
subpopulations of homeless or at risk
of homelessness to be served by
projects; the number of units to be pro-
vided and/or the number of persons to
ke served by each projesct; a budget re-
quest by project; and reasonable assur-
ances that the applicant, or the sub-
recipient, will own or have control of a
gite for the proposed project not later
than the expiration of the 12-month pe-
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riod beginning upon notification of an
award for grant assistance.

§ 578,21 Awarding funds.

(a) Selection. HUD will review applica-
tions in accordance with the guidelines
and procedures provided in the NOFA
and will award funds to recipients
through a national competition based
on gelection criteria as defined in sec-
tion 427 of the Act.

(b) Announcement of awards. HUD will
announce awards and notify selected
applicants of any conditions imposed
on awards. Conditions must be satisfied
before HUD will execute a grant agree-
ment with the applicant.

(¢} Satisfying conditions. HUD will
withdraw an award if the applicant
does not satisfy all conditions imposed
on it. Correcting all issues and condi-
tions attached to an award must be
completed within the time frame es-
tablished in the NOFA. Proof of site
control, match, environmental review,
and the documentation of finanrcial fea-
sibility must be completed within 12
months of the annhouhcement of the
award, or 24 months in the case of
funds for acquisition, rehabilitation, or
new construction. The 12-month dead-
line may be sxtended by HUD for up te
12 additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the re-
cipient or subrecipient.

§578.23 Executing grant agreements,

(a} Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement.

(b) Grant agreements. (1) Multiple ap-
plicants for one Continuum. If a Con-
tinuum designates more than one ap-
pHcant for the geographic area, HUD
will enter into a grant agreement with
sach designated applicant for which an
award is announced.

2y One applicant for a Continuum,. If a
Continuum designates only one appli-
cant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant
for new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will cover the entire
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geographic area. A default by the re-
cipient under one of those grant agree-
ments will also be a default ander the
other.

(3) Unified Punding Agencies. If a Con-
tihuum is a UPA that HUD has ap-
proved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agree-
ment for renewals, Contihuum of Care
planning and UFA costs, if any. These
two grants will cover the entire geo-
graphic area. A default by the UFA
under one of those grant agreements
will also be a default under the other,

(¢) Required oagreements. Recipients
will be required to sign a grant agree-
ment in which $he recipient agrees:

(1) To ensure the operation of the
project(s) in accordance with the provi-
sions of the McKinney-Veto Act and all
requirements under 24 CFR part 578;

{2) To monitor and report the
progress of the project(s) to the Con-
tinuum of Care and HUD;

3y To ensure, to the maximum ex-
tent practicable, that individuals and
families experiencing homelessness are
involved, through employment, provi-
sion of voluntesr sgervices, or other-
wise, in constructing, rehabilitating,
maintaining, and operating facilities
for the project and in providing sup-
portive services for the project;

(4) To require certification from all
subrecipients that:

(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was pro-
vided family violence prevention or
treatment services through the project;

(1i) The address or location of any
famlly violence project assisted under
this part will not be made public, ex-
cept with written authorization of the
person responsible for the operation of
such project;

(iii) Subrecipients will establish poli-
cies and practices that are consistent
with, and do not restrict, the exercise
of rights provided by subtitle B of title
VII of the Act and other laws relating
to the provision of educational and re-
lated services to individuals and fami-
lies experiencing homelessness;

{(iv) In the cage of projects that pro-
vide housing or services to families,
that subrecipients will designate a
staff person $o be responsible for ensur-

§578.23

ing that children being served in the
program are enrolled in school and con-
nected to appropriate services in the
community, including early childheod
programs such as Head Start, part C of
the Individuals with Disabilities BEdu-
cation Act, and programs authorized
under subtitle B of title VII of the Act;

(v) 'The subrecipient, its officers, and
employees are not debarred or sus-
pended from doing business with the
Federal Government; and

{vi) Bubrscipients will provide infor-
mation, such as data and reports, as re-
quired by HUD,; and

(5) To establish such fiscal control
and accounting procedures as may be
necessary Lo assure the proper dis-
bursal of, and accounting for grant
funds in order to ensure that all finan-
cial transactions are conducted, and
records maintained in accordance with
generally accepted accounting prin-
ciples, if the recipient is a UPA;

(6) To monitor subrecipient match
and report on match to HUD;

(M) To take the educational needs of
children into account when families
are placed in housing and will, to the
maximum extent practicable, place
families with children as close as pos-
sible to their school of origin so as not
to disrupt such children’s educatbion;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or coordi-
nated assessment system established
by the Continuum of Care as set forth
in §5678.7¢a)8)., A victim service pro-
vider may choose not to use the Con-
tinuum of Care’s centralized or coordi-
nated assessment system, provided
that victim service providers in the
area use a centralized or coordinated
assessment system that meets HUD’s
minimum requirements and the victim
gervice provider uses that system in-
stead,

(10) To follow the written standards
for providing Continuum of Care assist-
ance developed by the Continuum of
Care, including the minimum require-
ments set forth in §578.7(a)(9);

(11} Enter intc subrecipient agree-
ments requiring subrecipients to oper-
ate the project(s) in accordance with
the provisions of this Act and all re-
quirements under 24 CFR part 578; and
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(12) To comply with such other terms
and conditions as HUD may establish
by NOFA.

§578.25 Site conirol,

(a) In general. When grant funds will
be used for acquilsition, rehabilitation,
new construction, operating costs, or
to provide supportive services, the re-
cipient or subrecipient must dem-
onstrate that it has site control within
the time frame established in section
§578.21 before HUD will execute a grant
agreement. This requirement does neot
apply to funds used for housing that
will eventually be owned or controlled
by the individuals or families served or
for supportive services provided ab
gites not operated by the recipient or
subrecipient.

(b} Evidence. Acceptable evidence of
site control is a deed or lease. If grant
funds will be used for acquisition, ac-
ceptable evidence of site control wili be
a purchase agreement. The owner, les-
see, and purchaser shown on these doc-
uments must be the selected applicant
or intended subrecipient identified in
the application for assistance.

(¢) Tax credit projects. (1) Appiicants
that plah to use the low-income hous-
ing tax c¢redit authorized under 26
U.8.C. 42 to finance a project must
prove to HUD's satisfaction that the
applicant or subrecipient identified in
the application is in control of the lim-
ited partnership or limited liability
corporation that has a deed or lease for
the project site,

(i) To have control of the Iimited
partnership, the applicant or sub-
recipient must be the general partner
of the limited partnership or have a 51
percent controiling interest in that
general partner.

(il) To have control of the limited li-
ability company, the applicant or sub-
recipient must be the sole managing
member,

(2) If grant funds are $o he used for
acquisition, rehabilitation, or new con-
struction, the recipient or subrecipient
must maintain control of the partner-
ship or corporation and must ensure
that the project is operated in compli-
ance with law and regulation for 15
vears from the date of initial ocou-
pancy or initial service provision, The
partnership or corporation must own
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the project site throughout the 15-year
period. If grant funds were not used for
acquisition, rehabilitation, or new con-
struction, then the recipient or sub-
recipient must maintain control for
the term of the grant agreement and
any renewals thereof.

§578.27 Consolidated plan,

(a) States or units of general local gov-
ernment. An appiicant that is a State or
a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in ac-
cordance with 24 CFR part 91. The ap-
plicant must submit a certification
that the application for funding is con-
sigbent with the HUD-approved consoli-
dated plan(s) for the jurisdiction(g) in
which the proposed project will he lo-
cated. Funded applicants must certify
in a grant agreement that they are fol-
lowing the HUD-approved consgolidated
plan.

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certifi-
cation by the jurisdiction(s) in which
the proposed project will be located
that the applicant’s application for
funding is consistent with the jurisdic-
tion's HUD-approved consolidated plan,
The certification must be made by the
unit of general local government or the
State, in accordance with the consist-
ency certification provisions under 24
CFR part 91, subpart F. If the jurisdic-
tion refuses to provide a certification
of consistency, the applicant may ap-
peal to HUD under §578.35.

(c) Timing of conselidated plan certifi-
cation submissions. The required certifi-
cation that the application for funding
is consistent with the HUD-approved
consolidated plan must be submitted
by the funding application submission
deadline announced in the NOFA.

§578.28 Subsidy layering,

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1983 (42
T.8.C. 3545) and 24 CFR part 4, subpart
A, An applicant must submit informa-
tion in ite application on other sources
of governmental assistance that the
applicant has recelved, or rsasonahbly
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expects to receive, for a proposed
project or activities, HUD's review of
this information is intended to prevent
excessive public assistance for pro-
posed project or activities by com-
bhining (layering} assistance under this
program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits,

§578.31 Environmental review.

(&) Activities under this part are sub-
ject to environmental review by HUD
under 24 CFR part 50. The recipient or
subrecipient ghall supply all available,

relevant information necessary for -

HUD %o perform, for each property, any
environmental review required by 24
COFR part 50. The recipient or sub-
recipient must carry out mitigating
measarss required by HUD or select an
alternate sligible property. HUD may
eliminate from consideration any ap-
plication that would reqguire an Envi-
ronmental Impact Statement.

(b) The recipient or subrecipient, its
project partuers, and their contractors
may not acquire, rehabilitate, convert,
lease, repalr, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has per-
formed an environmental review under
24 CFR part 50 and the recipient or sub-
recipient has received HUD approval of
the property.

§578.33 Renewals,

(a) In general. Awards made under
this part and title IV of the Act, as in
effect before August 30, 2012 (the Sup-
portive Housing Program and the Shel-
ter Plus Care program), may bhe re-
newed to continue ongoing leasing, op-
arations, supportive services, rental as-
gistance, HMIS, and administration be-
vond the initial funding period. To be
considersd for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b) Length of renewal. HUD may
award up to 3 years of funds for sup-
portive services, leasing, HMIS, and cp-
erating costs. Renewals of tenant-based

and sponsor-hased rental assistance
may be for up to one year of rental as-
sistance, Renewals of project-based
rental assistance may he for up to 15
years of rental assistance, subject to
avallability of annual appropriations.

(c) Assistance available. (1) Assistance
during each year of a renewal period
may be for:

(i) Uy to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(il) Up to 100 percent of the amount
for leaging and opserating in the final
year of the prior funding period ad-
justed in proportion to changes in the
MR for the geographic area; and

(iii) PFor rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreoment by the number of months in
the renewal grant term and the appli-
cable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effeet
before August 30, 2012 are eligible for
renewal in the Continuum of Care pro-
gram even if the awardees would not be
eligible for a new grant under the pro-
gram, 80 long as they continue to serve
the same population and the same
number of pergons or units in the same
type of houging a8 identified in their
most recently amended grant agree-
ment signed before August 30, 2012,
Grants will be renewed if HUD receives
a certification from the Continuum
that there is a demonstrated need for
the project, and HUD finds that the
project complied with program reguire-
ments applicable before August 30, 2012.
For purposes of meeting the require-
ments of this part, a project will con-
tinue to be administered in accordance
with 24 CFER 582.230, if the project re-
ceived funding under the Shelter Plus
Care program, or 24 CHFR 583,325, if the
project received funding under the Sup-
portive Housing Program.

(2) Renewal of awards made after Au-
gust 30, 2012. Review criteria for com-
petitively awarded renewals made after
Anguat 30, 2012 will be described in the
NOFA.

(&) Unsuccessful projecis, HUD may
renew a project that was eligible for re-
newal in the competition and was part
of an application that was not funded
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despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum
of Care program. The renewal will not
excood more than one year and will be
under such conditions as HUD deems
appropriate.

(fy Annual Performance Report condi-
tion. HUD may terminate the renewal
of any grant and require the recipient
to repay the renewal grant if:

(1) The recipient fails to timely sub-
mit a HUD Annual Performance Report
{APR} for the grant year immediately
prior to renewal; or

(2} The recipient submits an APR
that HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

$578.35 Appeal,

(a) In general. Failure to follow the
procedures or meet the deadlines estab-
lished in this section will result in de-
nial of the appeal.

(b) Selo applicants. (1) Who may ap-
peal. Nonprofits, States, and local gov-
ernments, and instrumentalities of
State or local governments that at-
tempted to participate in the Con-
tinuum of Care planning process in the
geographic area in which they operate,
that believe they were denied the right
to participate in a reasonable manner,
and that submitted a solo application
for funding hy the application deadline
egtablished in the NOFA, may appeal
the decision of $he Continuum to HUD,

(2) Notice of intent to appeal, The solo
applicant must submil & written notice
of intent to appeal, with a copy to the
Continuum, with their funding applica-
tion.

By Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy bto the Continuum, all relevant
evidence supporting its claim, in such
manner ag HUD may require by Notice.

(4) Response from the Continuum of
Care, The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to regpond to HUD
in writing and in such manner as HUD
may reguire, with a copy to the solo
applicant.
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(6 Decision. HUD will notify the solo
applicant and the Confinuum of its de-
cision within 60 days of receipt of the
Continuum’s regponse.

(8 Funding. If HUD finds that the
solo applicant was not permitted to
participate in the Continuum of Care
planning procesg in a reasonable man-
ner, then HUD may award a grant to
the sole applicant when funds next be-
come available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participa-
tion in the future. HUD may also re-
duce the award to the Continuum’s ap-
plicant(s).

(¢) Denied or decreased funding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more fands than HUD award-
ed to them, may appeal the award by
filing a written appeal, in such form
and manner as HUD may require by
Notice, within 456 days of the date of
HUDYs announcement of the award.

(2) Decision. HUD will notify the ap-
plicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a de-
cigion only when the applicant can
show that HUD error caused the denial
or decrease,

(8) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.

(&) Competing Continuums of Care, (1)
In general, If more than one Continuum
of Care claims the same geographic
area, HUD will award funds to the Con-
tinuum applicant(s) whose applica-
tion(s) has the highest total score. No
projects will be funded from the lower
scoring Continuum. No projecis that
are submitted in two or more ocom-
peting Continuum of Care applications
will be funded.

{2) Who may appeal. The designated
applicant(s) for the lower scoring Con-
tinuzm may appeal HUD's decision to
fund the application(s) from the com-
peting Continuum by filing a written
appeal, in suck form and manner as
HUD may require by Notice, within 45
days of the date of HUD’s announce-
ment of the award.

(3) Decision. HUD will notify the ap-
plicant(s) of its decision on the appeal
within 60 days of the date of HUD's re-
ceipt of the written appeal. HUD will
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reverse a decision only upon a showing
by the applicant that HUD error caused
the denial.

(@) Consolidated plan certification. (1)
In general. An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the
Consolidated Plan.

(2} Procedure, The applicant must
submit a written appeal with its appli-
cation to HUD and send 2 copy of the
appeal to the jurisdiction that denied
the certification of consistency. The
appeal must include, at a minimum:

(i) A copy of the applicant’s reguest
to the jurisdiction for the certification
of consistency with the Consolidated
Plan;

(i) A copy of the jurisdiction’s re-
gponse stating the reasons for denial,
including the reasons the proposed
project is not congistent with the juris-
diction’s Conseclidated Plan in accord-
ance with 24 CFR 91,500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s Con-
solidated Plan.

(8) Jurisdiction response. The jurisdic-
tion that refused to provide the certifi-
cation of consistency with the jurisdic-
tion’s Consolidated Plan shall have 10
days after receipt .of a copy of the ap-
peal to submit a written explanation of
the reasons originally given for refus-
ing to provide the certification and a
written rebuttal to any claims made by
the applicant in the appeal,

4y HUD review. (1) HUD will issue its
decision within 46 days of the date of
HUD's receipt of the jurisdiction’s re-
sponse, Ag part of its review, HUD will
congider:

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the juris-
diction’s refusal to provide the certifi-
cate.

(ii) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not con-
sistent with the jurisdiction’s Consoili-
dated Plan in its initial regponse to the
applicant’s request for a certification,
HUD will find for the applicant withoat
further inguiry or response from the
political jurisdiction.

§578.37

Subpart D—Program Components
and Eligible Costs

§578.37 Program components and uses
of assistance.

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through §578.63 when used to
establish and operate projects under
five program components: permansnt
housing; transitional housing; sup-
portive services only; HMIS; and, in
gome cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all com-
ponents for the eligible costs of con-
tributing data to the HMIS designated
by the Continuum of Care, only HMIS
Leads may use grant funds for an HMIS
component. Administrative costs are
eligible for all components, All compo-
nents are subject to the restrictions on
combining funds for certain eligible ac-
tivities in a single project found in
§578.87(c). The eligible program compo-
nents are:

(1) Permanent housing (PH). Perma-
nent housing is community-based hous-
ing, the purpose of which is to provide
housing without a designated length of
stay. Grant funds may be used for ac-
guisition, rehabilitation, new construc-
tion, leasing, rental assistance, oper-
ating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child hag & disability. Sup-
portive services designed to meet the
needs of the program participants must
be made available to the program par-
tleipants.

(ii) Rapid rehousing. Continuum of
Care funds may provide supportive
services, ag set forth in §578.53, and/or
ghort-term (up to 3 months) and/or me-
ginm-term (for 3 to 24 months) tenant-
based rental assistance, as set forth in
§578.51(c), as necessary to help a home-
less individual or family, with or with-
out disabilities, move as quickly as
possibie into permanent housing and
achieve stability in that housing. Waen
providing short-term and/or medium-
term rental assistance to program par-
ticipants, the rental assistance is sub-
ject to §578.51(a)(1), but not
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§578.51(a2)(1)(1) and (ii); (a)(2}; (¢) and (f}
through (i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the Con-
tinuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
asgistance, ag well ag the amount or
percentage of rent that sach program
participant must pay.

(B} May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rent-
al assistance, and/or a maximum num-
bher of times that a program participant
may receive rental assistance. The re-
cipient or subrecipient may also re-
quire program participants to share in
the costs of rent. For the purposes of
calculating rent for rapid rehousing,
the rent shall equal the sum of the
total monthly rent for the unit and, if
the tenant pays separately for utilities,
the monthly allowance for utilities (ex-
clading telephone) estabiished by the
public housing authority for the area
in which the housing is located.

(C) Limit rental assistance to mno
moere than 24 months to a householad.

(D) May provide supportive services
for no longer than 6 months after rent-
al assistance stops.

(B} Must re-evaluate, not less than
once annually, that the program par-
ticipant lacks sufficient resources and
support networks necessary to retain
housing without Continwum of Care as-
sistance and the types and amounts of
assistance that the program partici-
pant needs to retain housing. The re-
cipient or subrecipient may reguire
each program participant receiving as-
sistance to notify the recipient or sub-
recipient of changes in the program
participant’s income or other cir-
cumstances (e.g., changes in household
composition) that affect the program
participant’s need for asgistance. When
notified of a relevant change, the re-
cipient or subrecipient must reevaluate
the program participant's eligibility
and the amount and types of agsistance
that the program participant needs.

(F) Require the program participant
to meet with a case manager not less
than once per month to assist the pro-
gram participant in ensuring long-term
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housing stability. The project is ex-
empt from this regquirement if the Vio-
lence Against Women Act of 1994 (42
U.8.0. 13925 et seq.) or the Family Vie-
lence Preveation and Services Aot (42
TU.8.0. 10401 ef seq,) prohibits the recipi-
ent carrying out the project from mak-
ing its housing conditional on the par-
ticipant’s acceptance of services.

(2} Transitional Housing (TH). Trangi-
tional housing facilitates the move-
ment of homeless individuals and fami-
lies to PH within 24 months of entering
TH. Grant funds may be used for acqui-
gition, rehabilitation, new construc-
tion, leasing, rental assistance, oper-
ating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition, re-
habilitation, relocation costs, or leas-
ing of a facility from which supportive
services will be provided, and sup-
portive services in corder to provide
supportive services to unsheltersd and
sheltered homelegs persons for whom
the recipient or subrecipient is not pro-
viding housing or housing assistance.
380 includes street outreach.

(4 HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as oper-
ating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(b Homelessness prevention. Funds
may be used by recipients in Contin-
uams of Care-designated high-per-
forming communities for housing relo-
cation and stabilization services, and
short- ard/or medium-term rental as-
sistanoe, as described in 24 CFR 576.105
and 24 CFR 576.106, that are necessary
to prevent an individual or family from
becoming homeless,

(b) Uses of assistence. Funds are avail-
able to pay for the eligible costs ligted
in §578.39 through §5678.63 when used to:

(1) Establish new housing or new fa-
cilities to provide sepportive services;

(2) Expand existing housing and fa-
cilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and facili-
ties into compliance with State and
local government health and safety
standards, as described in §578.87;

(4) Presgerve existing permanent hous-
ing and facilities that provide sup-
portive services;
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(6) Provide supportive services for
residents of supportive housing or for
homeless persons not residing in sup-
portive housing;

(6) Continue funding permanent hous-
ing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establizsh and carry out a Con-
tinuum of Care planning process and
operate a Continuum of Care.

{¢) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only
in proportion to the use of the struc-
ture for supportive housing or sup-
portive services. If eligible and ineli-
gible activities are carried out in sepa-
rate portions of the same structure or
in separate structures, grant funds
may not be used to pay for more than
the actual cost of acquisition, con-
atruction, or rehabilitation of the por-
tion of the structure or structures used
for eligible activities. If eligible and in-
eligible activities are carried out in the
same structure, the costs will be pro-
rated based on the amount of time that
the gpace is used for eligible versus in-
eligible activities,

§678.3% Continuum of Care planning
activities,

(ay In general. Collaborative appli-
cants may use up to 3 percent of their
FPRN, or a maximum amount to be es-
tabiished by the NOF A, for costs of:

{1) Designing and carrying out a col-
laborative process for the development
of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the Con-
tinuum of Care and the Emergency So-
Iutions Grants programs; and

(3) Participating in the congoclidated
plan(s) for the geographic area(s).

(b) Continuum of Care planning activi-
ties, Bligible planning costs include the
costs of:

(1) Developing a communitywide or
regionwide process inveolving the c¢o-
ordination of nonprofit homeless pro-

§578.41

viders, victim service providers, faith-
based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social serv-
ice providers, mental health agencies,
hogpitals, universities, affordable hous-
ing developers, law enforcement, orga-
nizations that serve wveterans, and
homseless and formerly homeless indi-
viduals;

(2) Determining the geographic area
that the Continuwm of Care will serve;

(3) Developing a Continuum of Care
system;

(4) HBwvaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(b) Participating in the consolidated
plan{s) of the jurisdiction(s) in the geo~
graphic area; and

(6) Preparing and submitting an ap-
plication to HUD on behalf of the en-
tire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time ocount and
other data collection as required by
HUD.

(e) Monitoring costs, The costs of mon-
itoring recipients and subrecipients
and enforcing compliance with pro-
gram requirements are eligible.

§578.41 Unified Funding Agency costs.

(a) In general. UPAS may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
accounting costs necessary to assure
the proper digbursal of, and accounting
for, federal funds awarded to subrecipi-
ants under the Continwum of Care pro-
gram,

(by UFA costs. UFA costs include
costs of ensuring that all financial
transactions carried out under the Con-
tinuum of Care program are conducted
and records are maintained in accord-
ance with generally accepted account-
ing principles, including arranging for
an annual survey, audit, or evaluation
of the financial records of each project
carried out by & subrecipient funded by
a grant received through the Con-
tinuum of Care program.

{c} Monitoring costs. The costs of mon-
itoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.
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§578.43 Acquisition.

Grant funds may be used to pay up o
100 percent of the cost of acquisition of
real property selscted by the recipient
or subrecipient for use in the provision
of housing or supportive services for
homeless persons.

§578.45 Rehabilitation.

(a) Use. Grant fands may be used to
pay up to 100 percent of the cost of re-
habilitation of siruectures ito provide
housing or supportive services to
homeless persons.

(b) Eligible costs. Eligible rehabilita-
tion costs include instaliing cost-effec-
tive energy measures, and bringing an
existing structure to State and local
government health and safsty stand-
ards.

{¢) Ineligible costs. Grant funds may
not be used for rehabilitation of leased
property.

(d) Broadband infrastructure. Any sub-
stantial rehabilitation, as defined by 24
CFR 5.100, of a building with more than
4 rental units and funded by a grant
awarded after January 19, 2017 must in-
clude installation of broadhand infra-
structure, as this term is also defined
in 24 CFR 5.100, except where the grant-
ee determines and, in accordance with
§578.103, documents the determination
that:

(1) The location of the substantial re-
habilitation makes installation of
broadband infrastructure infeasible;

(2) The cost of instailing broadband
infrastructure would result in a funda-
mental alteration in the nature of its
pragram or aciivity or in an undue fi-
nancial burden; or

(3} The structure of the housing to be
substansially rehahilitated makes in-
stallation of broadband infragtructure
infeasible,

[77 FR 45442, July 31, 2012, as amended at 81
FR 92637, Dec. 20, 2016]

§ 57847 New construction,

(a) Use. Grant funds may be used to:

(1) Pay up to 100 percent of the cost
of new construction, inclading the
building of a new structure or building
an addition to an existing structure
that increases the floor area by 100 per-
cent or more, and the cost of land asso-

24 CFR Ch. V (4-1-17 Edition}

ciated with that construction, for use
as housing,

(2} If grant funds are used for new
construction, the appiicant must dem-
onstrate that the costs of new con-
struction are substantially less than
the coste of rehabilitation or that
there is & lack of available appropriate
unita that could be rehabilitated at a
cost less than new construction. For
purposes of this cost comparison, cogts
of rehabilitation or new construction
may include the cost of real property
acguisition,

(b) Imeligible costs. Grant funds may
not be used for new construction on
leased property.

(¢)y Broadband infrastructure. Any new
construction of a building with more
than 4 rental units and funded by a
grant awarded after January 18, 2017
must include installation of broadband
infrastructure, as this term is defined
in 24 CFR 5.100, except where the grant-
ee determines and, in accordance with
§578.103, documents the determination
that:

(1) The location of the new construc-
tion makes installation of broadband
infrastructure infeasible; or

{2) The cost of installing broadband
infrastructare would result in a funda-
mental alteration in the nature of its
program or activity or in an undue fi-
nancial burden.

[T7 FR 45442, July 31, 2012, as amended at 81
FR 92687, Dec, 20, 2016]

§578.49 Leasing.

{a) Use. (1) Where the recipient or
subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may
not be used to lease units or struciures
owned hy the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organiza-
tions that are memhers of a partner-
ship, where the partnership owns the
structure, unless HUD authorized an
exception for good cause.

(2) Any reguest for an exceptior must
include the following:
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(1) A description of how leasing these
structures is in the best interest of the
program,

{i1) Supporting documentation show-
ing that the leasing charges paid with
grant funds are reasonable for the mar-
ket; and

(iii) A copy of the written policy for
resolving disputes bhetween the landlord
and tenant, including a recusal for offi-
cers, agents, and staff who work for
both the landlord and tenant.

{b) Requiremenis. (1) Leasing struc-
tures. When grants are used to pay rent
for all or part of a structure or satruc-
tures, the rent paid must be reasonable
in relation to rents being charged in
the area for comparable space, In addi-
tion, the rent paid may not exceed
rents currently being charged by the
same owner for comparable unassisted
space.

(2) Leasing individuol wunits, When
grants are used to pay rent for indi-
vidual housing units, the rent paid
must be reasonable in relation to rents
being charged for comparable wunits,
taking into account the location, size,
type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currenily
being charged for comparable units,
and the rent paid may not exceed HUD-
determined fair market rents,

(3) Utilities, If electricity, gas, and
water are included in the rent, thess
utilities may be pald from Ileasing
funds. If utilities are not provided by
the landlord, these utility costs are an
operating cost, except for supportive
service facilities., If the structure is
being used as a supportive service facil-
ity, then these utility costs are a sup-
portive service cost.

(4y Security deposits and first and last
month's rent. Recipients and subrecipi-
ents may use grant funds to pay secu-
rity deposits, in an amount not to ex-
ceed 2 months of actual rent. An ad-
vance payment of the last month’s rent.
may be provided to the landlord in ad-
dition to the security deposit and pay-
ment of the first month’s rent,

(8) Occupancy oagreements and sub-
leases. Occupancy agreements and sub-
leases are reguired as specified in
§578.77(a).

(8) Cualeulation of occupancy charges
and rent. Occupancy charges and rent

§578.51

from program participants must be cal-
culated as provided in §578.77.

(7y  Program  income. Qccupancy
charges and rent collected from pro-
gram participants are program income
and may bhe used as provided under
§578.97.

(8) Transition, Beginning in the first
year awards are made under the Con-
tinuum of Care program, renewals of
grants for leasing funds entered inte
under the authority of title IV, subtitle
D of the Aci as it existed before May
20, 2009, will be renewed either as
grants for leasing or as rental assist-
ance, depending on the characteristics
of the project. Leasing funds will be re-
newed as rental assistance if the funds
are used to pay rent on units where the
lease is between the program partici-
pant and the landowner or sublessor.
Projects requesting leasing funds will
he renewed as leasging if the funds were
nsed to lease a unit or structure and
the lease is between the recipient or
subrecipient and the landowner,

§578.561 Rental assistance.

(a) Use. (1) Grant fands may be used
for rental assistance for homeiess indi-
viduals and families, Rental assistance
cannot be provided to a program par-

“ticipant who i8 already receiving rental

assistance, or living in a housing unit
receiving rental assistance or oper-
ating assistance through other federal,
State, or local sources.

(i) The rental assistance may be
short-term, up to 3 months of rent; me-
dium-term, for 3 to 24 months of rent;
or long-term, for longer thaan 24 months
of rent and must be administered in ac-
cordance with the policies and proce-
dures established by the Continuum as
sel, forth in §578.7(a)(®) and this sec-
tion.

(ii) The rental assistance may be ten-
ant-based, project-based, or sponsor-
hased, and may be for trangitional or
permanent housing.

(2) Grant funds may be used for sscu-
rity deposits in an amount not to ex-
ceed 2 months of rent. An advance pay-
ment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of
first month’s rent.
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(b} Rental assistance administrator,
Rental assistance must be adminis-
tered by a State, unil of general local
government, or a public housing agen-

cy.

(@) Tenant-based rental assisiance,
Tenant-based rental assistance is rens-
al assistance in which program partici-
pantg choose housing of an appropriate
gize in which to reside. Up to 5 years’
worth of rental assistance may be
awarded to a project in one competi-
tion,

(1) When necessary to facilitate the
coordination of supportive services, re-
cipients and subrecipients may require
program participants to live in a spe-
cific area for their entire peried of par-
ticipation, or in a specific structure for
the first year and in a specific area for
the remainder of their period of par-
ticipation. Program participants who
are receiving rental assistance in tran-
gitional housing may be required to
live in a specific structure for their en~
tire period of participation in trangi-
tional housing.

(2y Program participants who have
complied with all program require-
ments during their residence retain the
rental assistance if they move.

{8) Program participants who have
complied with all program require-
ments during their residence, who have
bheen a victim of domestic violencs,
dating vieclence, sexual assaull, or
stalking, who reasonably believe they
are imminently threatened by harm
from further domestic violence, dabing
violence, sexual assault, or stalking
(which would include threats from a
third pariy, such asg a friend or family
member of the perpetrator of the vio-
lence) if they remain in the assisted
unit, and who are able to doecument the
viplence and basis for their belief, may
retain the rental assistance and move
t0 g different Continaum of Care geo-
graphic area if they move out of the as-
sisted unit to protect their health and
safety. These program participants
may move to a different Continuum of
Care's geographic gervice area even if
the recipient or subrecipient cannot
meet all regulatory reguirements of
this part in the new geographic area
where the unit is located. The reciplent
or subrecipient, however, must be able
to meet all statutory requirements of

24 CFR Ch. V (4-1-17 Edition)

the Continuum of Care program either
directly or through a third-party con-
tract or agreement.

(4) Program participants other than
those described in paragraph (¢)(3) of
this section may choose housing out-
side of the Continuum of Care’s geo-
graphic area if the recipient or sub-
recipient, through its employees or
contractors, is able to meet all require-
ments of this part in the geographic
area where the program participant
chooses housing. If the recipient or
subrecipient is unable to meet the re-
quirements of this part, either directiy
or through a third-party contract or
agreement, the reciplent or sub-
recipient may refuse to permit the pro-
gram participant to redain the tenant-
based rental assistance if the program
participant chooses to move outside of
the Conftlonuum of Care's geographic
area,

{d) Sponsor-based renial assistance.
Spongor-based rental assistance is pro-
vided through contracts between the
reciplent and sponsor organization. A
sponsor may he a private, nonprofit or-
ganization, or a community mental
health agency established as a public
nonprofit organization. Program par-
ticipants must reside in housing owned
or leased by the sponsor. Up to b years
worth of rental assistance may be
awarded to a project in one competi-
tion.

(e) Project-based renial assistance.
Project-based renial assistance is pro-
vided through a coutract with the
owner of an existing structure, where
the owner agrees to lease the sub-
sidized units to program participants.
Program participants will not retain
rental agsistance if they move. Up to 16
vears of rental assistance may be
awarded in one competition.

(fy Grant amount. The amount of rent-
al assistance in each project will be
baged on the number and size of units
proposed by the applicant to be as-
sisted over the grant period. The
amount of rental asgsistance in each
project will be calculated by multi-
plying the aumber and size of units
proposed by the FMR of sach unit on
the date the application iz submitted
to HUD, by the term of the grant.

(g) Rent reasonableness. HUD will only
provide rental assistance for a unit if
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the rent is reasonable, The recipient or
subrecipient must determine whether
the rent, charged for the unit receiving
rental asgistance is reasonable in rela-
tion to rents being charged for com-
parable unassisted units, taking into
account the location, size, type, qual-
ity, amenities, facilities, and manage-
ment and maintenance of each unit,
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassistéd units.

{(h) Payment of grant, (1) The amount
of rental assistance in each project will
be reserved for rental assistance over
the grant pericd. An applicant’s re-
quest for rental assistance in each
grant is an estimate of the amount
needed for rental assistance. Recipients
will make draws from the grant funds
to pay the actual costs of rental assist-
ance for program participants.

{2) For tenant-baged rental assist-
ance, on demonstration of need:

{1) Up to 25 percent of the total rental
assistance awarded may be spent In
any year of a 5-year grant term; or

(i) A higher percentage if approved
in advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to pro-
viding the housing assistance described
in the application for the full b-year
period. : : : -

{8) A recipient must serve at least as
many program participants as shown
in its application for assistance.

(4) If the amount in each grant re-
served for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such fac-
tors as contract rents being lower than
FMRs and program participants being
able to pay a portion of the rent, re-
cipients or subrecipients may use the
excess funds for covering the costs of
rent increases, or for serving a greater
number of program participants,

(i) Yacancies. If & unit assisted under
this gectlon is vacated before the expi-
ration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month in
which the unit was vacated, unless occ-
cupied by another eligible perscn. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in insti-

§578.53

tutions, not to exceed 90 days for each
occurrence, are not considersd vacan-
cies.

(i) Property damage. BRecipients and
subrecipients may use grant funds in
an amount not to exceed one month’s
rent to pay for any damage to housing
due to the action of a program partici-
pant. Thig shall be a one-time cost per
participant, incurred at the time a par-
ticipant exits a housing unit.

(k} Resident rent. Rent must be cal-
culated as provided in §578.77. Rents
collected from program participants
are program incorme and may be used
as provided under § 578.97.

(1) Leases. (1) Initiagl lease. For project-
basged, sponscr-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is ter-
minable for cause. The leases musat be
antomatically renewabls upon expira-
tion for terms that are a minimum of
one month long, except on prior notice
by either party.

(2) Initial lease for transitional housing.

‘Program participants in transiticnal

housing must enter into a lease agree-
ment for a term of at least one month.
The lease must be automatically re-
newable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months. |

(m)y VAWA emergency ftransfer plan
costs. Recipients and subrecipients of
grants for tenant-based rental assist-
ance may use grant funds to pay
amounts owed for breaking the lease if
the family qualifies for an emergency
transfer under the emergency transfer
plan established under §578.99(j)(8).

[77 FR 45442, July 81, 2012, as amended at 81
FR 38584, June 14, 2016; 81 FR 80810, Nov, 16,
2016]

§578.53 Supportive services.

(a) I'n general. Grant funds may be
used to pay the eligible costs of sup-
portive services that address the spe-
cial needs of the program participants.
If the supportive serviceg are provided
in a supportive service facility not con-
tained in a housing structure, the costs
of day-to-day operation of the sup-
portive service facility, including
maintenance, repair, huilding security,
furniture, utilities, and equipment are
eligible as a supportive service.
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(1} Supportive services must be nec-
essary to assist program participants
obtain and maintain housing.

(2) Recipients and subrecipients shall
conduct an annual assessment of the
service needs of the program partici-
pants and should adjust services ac-
cordingly.

(b) Duration. (1) For a transitional
houging project, supportive services
must be made available to residents
throughout the duration of their resi-
dence in the project.

(2y Permanent supportive housing
projects must provide suppertive serv-
ices for the residents to enable them to
live as independently as is practicable
throughout the duration of their resi-
dence in the project.

(3} Services may also be provided to
former residents of transitional hous-
ing and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment o independent living,

(4) Rapid rehousing projects must re-
gquire the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(2)(1){iXF), to assist the pro-
gram participant in maintaining long-
term housing stability.

(¢) Special populations. All eligible
costs are eligible to the same extent
for program participants who are unac-
companied homeless youth; persons liv-
ing with HIV/AIDS,; and victims of do-
mestic violence, dating viclence, sex-
nal agsault, or stalking.

(A} Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Contingum of Care program fands.
Staff training and the costs of obtaln-
ing professional licenses or certifi-
cations needsd to provide supporiive
services are not eligible costs,

(e) Eligible costs. (1) Annual Assessment
of Service Needs. The costs of the assess-
ment requaired by §578.53(a)(2) are eligi-
ble costs,

(2) Assistance with moving costs. Rea-
sonable one-time moving costs are eli-
gible and include truck rental and hir-
ing & moving company.

24 CFR Ch. V (4-1-17 Edition)

(8} Case management. 'The costs of as-
sessing, arranging, coordinating, and
monitoring the delivery of individual-
ized services to meet the needs of the
program participant(s) are eligible
costs. Component services and activi-
ties consgist of:

(i} Counseling;

(ii) Developing, securing, and coordi-
nating services;

(iii) Using the centralized or coordi-
nated asgsessment system as required
under §578.23(c)(9).

(iv) Obtaining federal,
local benefits;

(v) Monitoring and evaluating pro-
gram participant progress;

(vi) Providing information and refer-
rals to other providers;

(vil) Providing ongoing risk assess-
ment and safety planning with victims
of domesiic viclence, dating violence,
sexnal agsault, and stalking; and

(vili) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability,

(4) CRild care. The costs of estab-
lishing and operating child care, and
providing child-care vouchers, for chil-
dren from families experiencing home-
lessness, including providing meals and
snacks, and comprehensive and coordi-
nated developmential activities, are eli-
gible,

(i) The children must be under the
age of 13, unless they are disabled chil-
drexn.

(11) Disabled children must be under
the age of 18,

(ii1) The child-care center must be li-
censed by the jurisdiction in which it
operates in order for its costs to be eli-
gible,

(5) Education services. 'The costs of im-
proving knowledge and basic edu-
catlonal skills are eligible.

{I) Bervices include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Lan-
guage, and General Educational Devel-
opment, (GED),

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction; tutor-
ing; provision of books, supplies, and
instructional material; counseling; and
referral to community rescurces.

State, and
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(6) Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible, in-
cluding classroom, online and/or com-
puter instruction, omn-the-job iastruc-
tion, services that assist individuals in
gecuring employment, acquiring learn-
ing skills, and/or increasing earning po-
tential. The cost of providing reason-
able stipends te program participants
in empleoeyment assistance and job
training programs is also an eligible
cost.

(i) Learning skills include those
skills that can be used to secure and
retain a job, including the acguisition
of vocational licenses and/or certifi-
cates.

(ii) Services that assist individuals in
securing employment consist of:
(A) Employment screening,

ment, or testing;

(B) Structured job skills and job-
secking skills;

(C) Special training and tutoring, in-
cluding literacy training and pre-voca-
tional training;

(D) Books and instructional material;

(E} Counseling or job coaching; and

(") Referral to community resources.

() Feod. The cost of providing meals
or groceries to program participants is
eligible. : - - :

(8) Housing search and counseling serv-
ices, Costs of assisting eligible program
participants to locate, obtain, and re-
tain suitable housing are eligible,

(1) Component gervices or activities
are tenant counseling; agsisting indi-
viduals and families to undersfand
leases; securing utilities; and making
moving arrangements.,

(ii) Other eligible costs are:

(A} Mediation with property owners
and landlords on behalf of eligible pro-
gram participants,;

(B) Credit counseling, accessing a
free personal credit report, and resolv-
ing personal credit issues; and

(C) The payment of rental applica-
tion fees,

(1i1) Housing counseling, as defined in
§5.100, that iz fanded with or provided
in connection with grant funds must be
carried out in accordance with §5.111.
When recipients or subrecipients pro-
vide housing services to eligible per-
sons that are incidental to a larger set

BEBe85-
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of holistic case management services,
these services do not meet the defini-
tion of Housing counseling, as defined
in §5,100, and therefore are not required
to be carried out in accordance with
the certification requirements of
§6.111,

(9 Legal services. Hligible costs are
the fees charged by licenssd attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that inter-
fere with the homeless individual or
family’s ability to obtaln and retain
housing.

{i) Eligible subject matiers are child
support; guardianship; pajernity;
emancipation; legal separation; orders
of protection and other ecivil remedies
for victims of domestic violence, dat-
ing violence, sexual assault, and stalk-
ing; appeal of veterans and puhlic ben-
efit claim denials; landlord tenant dis-
putes; and the resolution of out-
standing criminal warrants.

(i) Component services or activities
may include receiving and preparing
cases for trial, provision of legal ad-
vice, representation at hearings, and
coungeling, .

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cest of hourly fees. Filing
fees and other necessary court costs
are also eligible. If the subrecipient is
a legal services provider and performs
the gervices I1tgelf, the eligible costs
are the subrecipient’s employees’ sala-
ries and other costs necessary bte per-
form the services.

(iv) Legal services for immigration
and citizenship matters and issues re-
lated to mortgages and homeownership
are inseligible. Retainer fee arrange-
ments and contingency fee arrangse-
ments are ineligible.

(10) Life skills training. The costs of
teaching critical life management
skills that may never have been
tearned or have been lost during the
course of physical or mental illness,
domestic violence, substance abuse,
and homelessness are eligible. These
services must be necessary to assist
the program participant to function
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indepsndently in the community. Com-
ponent life skills training are the budg-
eting of resources and money manage-
ment, household management, conflict
management, shopping for food and
other needed items, nutrition, the use
of public transpertation, and parent
training.

(31) Mental health services. Eligible
costs are the direct outpatient treat-
ment of mental healtk conditions that
are provided by licensed professionals,
Component services are crisis interven-
tions; counseling; individual, family, or
group therapy sessions; the prescrip-
tion of psychotropic medications or ex-
pilanations about the use and manage-
ment of medications; and combinations
of therapeutic approaches to address
multiple problems.

(12) Outpatient health services. Eligible
costs are the direct outpatient treat-
ment of medical conditions when pro-
vided by licensed medical professionals
including:

(1) Providing an analysis or assess-
ment of an individual's health prob-
lems and the development of a treat-
ment plan;

(ii) Assisting individuals to under-
stand their health needs;

(iii) Providing direcily or assisting
individuals to obtain and utilize appro-
priate medical treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services,

{v) Provision of appropriate medica-
tion;

{vi) Providing follow-up services; and

{vii) Preventive and mnoncosmetic
dental care.

{13) Outreach services. The cosis of ac-
tivities to engage persoas for the pur-
pose of providing immediate support
and intervention, as well as identifying
potential program participants, are eli-
gible.

(i) Eligible costs include the outreach
worker's transportation costs and a
cell phone to be used by the individual
performing the outreach.

{ii) Component activities and serv-
ices consist of: initial assessment; cri-
sis counseling; addressing urgent phys-
ical needs, such as providing meals,
blankets, clothes, or toiletries; ac-
tively connecting and providing people
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with information and referrals to
homeless and mainstream programs;
and publicizing the availability of the
housing and/or services provided within
the geographic area covered by the
Continuum of Care.

(14) Substance abuse treatment services.
The costs of program participant in-
take and assessment, outpatient treat-
ment, group and individual counseling,
and drug testing are eligible. Inpatient
detoxification and other inpatient drug
or alcohol treatment are ineligible.

(15} Transportation. KEligible costs are:

(1) The costs of program participant’s
travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other gerv-
ices eligible under this section.

(ii) Mileage allowance for service
workers to visit program participants
and to carry out housing quality in-
spections;

~(1i1} The cost of purchasing or leasing
a vehicle in which staff transports pro-
gram participants and/or staff serving
program participants;

(iv) The cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or sub-
recipient staff to accompahy or assist
program participants to utilize public
transportation; and

(vi} If public transportation options
are not sufficient within the area, the
rocipient may make a one-time pay-
ment or behalf of a program partici-
pant needing ocar repairs or mainte-
nance required to operate a personal
vehicle, subject to the following:

(A) Payments for car repairs or main-
tenance on behalf of the program par-
ticipant may oot exceed 10 percent of
the Blue Book value of the vehicle
(Blue Book refers to the guidebook
that compiles and quotes prices for new
and used automoblles and other vehi-
cles of all makes, models, and types);

{B) Payments for car repairs or main-
tenance must be paid by the recipient
or subrecipient directly to the third
party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to
share in the cost of car repairs or
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maintenance as a condition of receiv-
ing assistance with car repairs or
malintenance.

(18) Utility deposilts. This form of as-
sistance consists of paying for utility
deposits, Utility deposits must be a
one-time fee, paid to utility companies.

(17 Direct provision of services. If the
service described in paragraphs {(e)1)
through (8)(16) of this section is being
directly delivered by the recipient or
subrecipient, sligible costs for those
services also includs:

(1) The costs of labor or supplies, and
materials incurred by the recipient or
subrecipient in directly providing sup-
portive services to program partici-
pants; and

(ii} The salary and benefit packages
of the recipient and subrecipient staff
who directly deliver the services.

[77 FR 45442, July 81, 2012, as amended at 81
FR 90660, Dec. 14, 2016]

§578.556 Operating costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day oper-
ation of transitional and permanent
houging in a single structure or indi-
vidual housing units,

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2} Property taxes and insurance;

(3) Scheduled payments to a veserve
for replacement of major systems of
the housing (provided that the pay-
ments must be based on the useful life
of the system and expected replace-
ment cost);

(4) Building security for a structure
where more than 50 percent of the
units or area is paid for with grant
funds;

(b) Electricity, gas, and water;

(6) Furniture; and

(7 Bquipmendt.

(¢) Ineligible costs. Program funds
may not be used for rental assistance
and operating costs in the same
project, Program funds may not be
- used for the operating costs of emenr-
gency shsifer- and supportive service-
only facilities, Program funds may not
be used for the maintenance and repair
of housing where the costs of maintain-
ing and repairing the housing are in-
cluded in the lease.

§578.57

§578.57 Homeless Management Infor-
mation System.

(a) Eligible costs. (1) The recipient or
subrecipient may use Continuum of
Clare program funds to pay the costs of
contributing data to the HMIS des-
ignated by the Continuum of Care, in-
cluding the costs of:

(i} Purchasing or leasing computer
hardware;

(ii) Purchasing software or software
licenses;

(iii) Purchasing or leasing equip-
ment, including telephones, fax ma-
chines, and farniture;

(iv) Obtaining technical support;

(v) Leasing office apace;

(vi) Paying charges for electricity.
gas, water, phone service, and high-
speed data transmission necessary to
operate or contribute data to the
HMIS;

(vil) Paying salaries for operating
HMIS, including:

(A} Completing data entry;

{B) Monitoring and reviewing data
guality;

{C) Completing data analysis;

{D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(7 Implementing and complying
with HMIS requirements; .

(viii) Paying costs of staff fo travel
to and attend HUD-sponsored and HUD-
approved training on HMIS and pro-
grams authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act:;

(ix} Paying staff travel costs to con-
duct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Liead.

(2) If the recipient or subrecipient is
the HMIS Lead, it may also use Con-
tinuum of Care funds to pay the costs
of:

(1) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or repair-
ing HMIS software or data;

(iii)} Upgrading, customizing, and en-
hancing the HMIS;

(iv) Integrating and warehousing
data, including development of a data
warehouse for use in aggregating data
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from subrscipients using muitiple soft-
ware systems;

(v) Administering the system,

(vi) Reporting to providers, the Con-
tinuwum of Care, and HUD; and

(vii) Conducting training on using
the system, including traveling to the
training.

(3) If the recipient or subrecipient is
a vietim services provider, or a legal
services provider, it may use Con-
tinuum of Care funds to establish and
operate a comparable dalabase that
complies with HUD's HMIS require-
ments,

(b) General resirictions. Activities
fanded under this section must comply
with the HMIS requirementg.

§578.59 Project administirative costs.

(a) Eligible costs, The recipient or sub-
recipient may use up to 10 percent of
any granht awarded under this part, ex-
cluding the amount for Continuum of
Care Planning Activities and UFA
costs, for the payment of project ad-
ministrative costs related to the plan-
ning and execution of Coatinuum of
Care activities. This does not include
staff and overhead costs directly re-
lated to carrying out activities eligible
under §578.43 through §578.587, because
those costs are eligible as part of those
activities. HEligible administrative
costs include:

(1) General management, oversight, and
coordination. Costs of overall program
management, coordination, moni-
toring, and evaluation. These costs in-
clude, but are not limited to, necessary
expenditures for the following:

(1) Salaries, wages, and related costs
of the recipient’s staff, the staff of sub-
recipients, or other staff engaged in
program administration, In charging
cosls te this category, the recipient
may include the entire salary, wages,
and related costs allocable to the pro-
gram of each perscn whose primary re-
sgpongibilities with regard to the pro-
gram involve program administration
assignments, or the pro rata share of
the salary, wages, and related costs of
each person whose job includes any
program administration assignments.
The recipient may use only one of
these methods for each fiscal year
grant. Program administration assign-
ments inelude the following:

24 CFR Ch. V (4-1-17 Edition)

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program require-
ments;

(C) Developing agreements with sub-
recipients and contractors to carry out
program activities;

(D) Monitoring program activities for
progress and compliance with program
reguirements;

(E) Preparing reports and other docu-
ments directly related to the program
for submission to HUD;

(F'} Coordinating the resolution of
audit and monitoring findings;

(&) Bvaluating program
against stated objectives; and

(H) Managing or supervising persons
whose primary respongibilities with re-
gard to the program include such as-
signments as those described in para-
graph (a)()E)XA) through (G) of this
section.

(ii) Travel costs incurred for moni-
toring of subrecipients;

(iii) Administrative dervices per-
formed under third-party contracts or
agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and gerv-
ices required for administration of the
program, including rental or purchase
of equipment, insurance, utilities, of-
fice supplies, and rental and mainte-
nance f{but nol. purchase) of office
space.

(2) Training on Continuuwm of Care re-
quirements. Costs of providing training
on Continuom of Care requirements
and attending HUD-sponsored Con-
tinuum of Care trainings.

{3) Environmental review. Costs of car-
rying out the environmental review re-
gponsibilities under §578.31.

(b) Sharing requirement. (1) UFAs. If
the recipient is a UFA that carries out
a project, it may use up to 10 percent of
the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipienta.

(2) Recipients that are not UFAs, If the
recipient is not a UFA, it must share
at leagt 50 percent of project adminis-
trative funds with its subrecipients,

results
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§578.61 Relocation costs,

(&) In general, Relocation costa under
the Uaniferm Relocation Assistance and
Real Property Acquisition Peolicies Act
of 1970 are eligible.

(b) Eligible relocation cosis. Eligible
costs are costs to provide relocation
payments and other assistance to per-
gons displaced by a project assisted
with grant funds in accordance with
§678.83,

§578.63 Indirect costs.

(&) In pgeneral. Continuum of Care
funds may be used to pay indirect costs
in accordance with 2 CFR part 200, sub-
part E.

(b) Allvcation. Indirect costs may be
allocated to each eligible activity as
provided in this subpart, so long as
that allocation is consistent with an
indirect cost rate proposal developed in
accordance with 2 CFR part 200, sub-
part E.

(c) Erpenditure lmits. The indirect
costs charged to an activity subject to
an expenditure limit under §§578,39,
578.41, and 578,59 must be added to the
direct costs charged for that activity
when determining the total costs sub-
ject to the expenditure limits.

[77 FR 45142, July 81, 2012, as amended at 80
¥R 76939, Deg, 7, 2015]

Subpart E—High-Performing
Communities

§578.65 Standards.

(a} In general. The collaborative ap-
plicant for a Continuum may apply to
HUD to have the Continuum be des-
ignated a high-performing community
(HP{)., The designation shall be for
grants awarded in the same competi-
tion in which the designation is applied
for and made.

(b} Applying for HPC designation. The
application must be submitted at such
time and in such manner ag HUD may
require, must use HMIS data where re-
guired to show the standards for guali-
fying are met, and must contain such
information as HUD requires, including
at a minimum:

(1Y A report showing how the Con-
tinuum of Care program funds received
in the preceding year were expended;

§578.65

(2) A specific plan for how grant
funds will be expended; and

(3) Information eatablishing that the
Contihuum of Care meets the standards
for HPCs, '

(c) Standards for gqualifying as an HPC,
To qualify as an HPC, a Continuum
must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it
meets all of the following standards:

(i) Mean length of homelessness, Bither
the mean length of episode of home-
lessness within the Continuum’s geo-
graphic area is fewer than 20 days, or
the mear length of episodes of home-
lessness for lndividualg or families in
similar circumstances was reduaced by
at least 10 percent from the preceding
federal fiscal year.

(ii) Reduced recidivism. Of 1ndividuals
and families who leave homselessness,
legs than b percent become homeless
again at any time within the next 2
yoars; or the percentage of individuals
and families in similar circumstances
who become homeless again within 2
vears after leaving homelessness was
decreased by at least 20 percent from
the preceding federal fiscal year.

(iil) HMIS coverage. The Continuum’s
HMIS must have a bed coverage rate of

.80 percent and a serviges volume cov-

erage rate of 80 percent ag calculated 1n
accordance with HUDs HMIS require-
ments,

{iv) Serving fawilies and youth. With
respect to Continuums that served
homeless families and youth defined ags
homeless under other federal statutes
in paragraph (3) of the definition of
homeless in §576.2:

(A) 85 percent of those families and
youth did not become homeless again
within a 2-year period following termi-
nation of assistance; or

(BY 85 percent of those families
achieved independent living in perma-
nent housing for at least 2 years fol-
lowing termination of assistance.

(2) Reliable data generated ifrom
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
mesats both of the following standards:

(i} Community action., All the metro-
politan cities and counties within the
Continuum’s geographic area have a
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comprehensive outreach plan, includ-
ing specific steps for identifying home-
less persons and referring them to ap-
propriate housing and services in that
geographic area.

(ii1) Renewing HPC status. If the Con-
tinuum was designated an HPC in the
previous federal fiscal year and used
Continnum of Care grant funds for ac-
tivities described under §578.71, that
such activities were effective at reduc-
ing the number of individuals and fami-
lies who became homeless in that com-
munity.

§578.67 Publication of application.

HUD wiil publish the application to
he designated an HPC through the HUD
Web gite, for public comment as to
whether the Continuum seeking des-
ignation ag an HPC meets the stand-
ards for being one.

§578.69 Cooperation among entities.

An HPC must cooperate with HUD in
distributing information aboutl its suc-
cessful efforts to reduce homelsssness.

§B578.71 HPC-eligible activities.

In addition to using grant funds for
the eligible costs described in subpart
D of this part, recipients and subrecipi-
ents in Continuums of Care designated
as HPCs may alsg use grant funds to
provide housing relocation and sta-
bilization services and short- and/or
medium-term rental assistance to indi-
viduals and families at risk of home-
lesgness as set forth in 24 CFR 576.103
and 24 CFR 576.104, if necessary 1o pre-
vent the individual or family from be-
coming homeless., Activities must be
carried out in accordance with the plan
submitted in the application. When
carrying out housing relocation and
stabilization services and short- and/or
medium-term rental assistance, the
written standards set forth in
§578.7(a)(®)(v) and recordkeeping re-
quirements of 24 CFR 576,500 apply,

Subpart F—Program Requirements

§678.98 Matching reguirements.

(a) In general. The recipient or sub-
recipient must match all grant funds,
except for leasing funds, with no less
than 26 percent of funds or in-kind con-
tributions from cther sources. For Con-
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tinuum of Care geographic areas in
which there is more than one grant
agreement, the 26 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the
sole recipient for their Continuum,
may provide match on a Continoum-
wide basis. Cash match must be used
for the costs of activities that are eligi-
ble under sabpart D of this part, except
that HPCs may use such match for the
costs of activities that are eligible
under §578.71.

(b) Cash sowrces. Notwithstanding 2
CFR 200.306(b)5), & recipient or sub-
recipient may use funds from any
source, inciuding any other federal
sources (exciuding Continuum of Care
program funds), as well as State, local,
and private sources, provided that
funds from the source are not statu-
torily prohibited to be used as a match.
The recipient must ensure that any
funds used %0 satisfy the matching re-
quirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program,

(e} Im-kind contributions. (1) The re-
cipient or subrecipient may use the
value of any real property, equipment,
goods, or gervices contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71.

(2) The requirements of 2 CFR 200.308,
with the exception of §200.306(h)5)
apply.

(8) Before grant execution, services
to be provided by a third party must be
documented by a memorandum of un-
dergtanding (MOU) between the recipi-
ent or subrecipient and the third party
that will provide the services. Services
provided by individuals must he valued
at rates consistent with those ordi-
narily paid for similar work in the re-
cipient’s or subrecipient’s organiza-
tiocn, If the recipient or subrecipient
dooes not have employees performing
gimilar work, the rates must be con-
sistent with those ordinarily paid by
other employers for similar work in
the sams labor market.
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(i) The MOU must establish the un-
conditional commitmeny, except for se-
lection to recelve a grant, by the third
party to provide the services, the spe-
cific service to be provided, the profes-
sion of the persons providing the serv-
ice, and the hourly cost of the service
tio be provided.

(i1) During the term of the grant, the
recipient or subrecipient must keep
and make available, for inapection,
records documenting the service hours
provided.

[T FR 45442, July 81, 2012, as amended at 80
FR 76940, Dec. 7, 2015]

§578.76 General operations.

(a) State and local requirements., (1)
Housing and facilities constructed or
rehabilitated with assistance under
thiz part must meet State or local
building codes, and in the absence of
State or local building codes, the Inter-
national! Resldential Code or Inter-
national Building Code (as applicable
to the type of structure} of the Inter-
national Code Council.

{2) Services provided with assistance
under this part must bs provided in
compliance with all applicable State
and local reguirements, including ii-
censing requirements.

{b) Housing quality standards. Housing
leagsed with  Continuum of Care pro-
gram funds, or for which rental assist-
ance payments are made with Con-
tinoum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 962,401 of
this title, except that 24 CFR 982.401(j)
applies only to housing occupied by
program participants receiving tenant-
based rental assistance. For housing
rehabilitated with funds under this
part, the lead-based paint requirements
in 24 CPR part 35, subparts A, B, J, and
R apply. For housing that receives
project-based or sponsor-based rental
assigtance, 24 CFR part 35, subparts A,
B, H, and R apply. For residential prop-
erty for which funds under this part are
used for acquigition, leasing, services,
or operating costs, 24 CFR part 35, sub-
parts A, B, K, and R apply.

(1) Before any assistance will he pro-
vided on behalf of a program partici-
pant, the recipient, or subrecipient,
must physically inspect each unit te
assure that the unit meets HQS. Assist-

§578.75

ance will not be provided for units that
fail to meet HQS, unless the owner cor-
rects any deficiencles within 30 days
from the date of the initial inspection
and the recipient or subrecipient
verifies $hat ali deficiencles have been
corrected.

{2) Recipients or subrecipients must
inspect all units at least annually dur-
ing the grant period to ensure that the
units continue to meet HQS.

{c) Suitable dwelling size. The dwelling
unit must have at leagt ene bedroom or
living/sleeping room for each two per-
gons.

{1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom
or living/sleeping room.

{2) If household composition changes
during the term of assistance, recipi-
ents and subrecipients may relocate
the household to a more appropriately
sized unit. The household must still
have access to appropriate supportive
services.

{d) Meals. Bach recipient and sub-
recipient of assistance under this part
who provides supportive housing for
homeless persons with disabilities
must provide meals or meal prepara-
tion facilities for residents.

{e) Ongoing assessment of supportive

-services. 'T'o the extent practicable, each

project must provide supportive serv-
ices for residents of the project and
homeless pergons using the project,
which may be designed by the recipient
or participants., Each recipient and
subrecipient of assistance under this
part must conduct an ongoing assess-
ment of the supportive gervices needed
by the residents of the project, the
availability of such services, and the
coordination of services needed to en-
sure long-term housing stability and
must make adjustments, as appro-
priate,

(f) Residential supervision. Bach recipi-
ent and subrecipient of assistance
under this part must provide residen-
tial supervision as necessary to facili-
tate the adequate provision of sup-
portive services to the residents of the
housing throughout the term of the
commitment to operate supportive
houging. Residential supervision may
include the employment of a full- or
part-time residential supervisor with
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sufficient knowledge to provide or to
supervise the provision of supportive
services to the residents.

(g) Participation of homeless individ-
uals., (1) HRach recipient and sub-
recipient must provide for the partici-
pation of not less than one homeless
individual or formerty homeless indi-
vidual on the board of directors or
other equivalent policymaking entity
of the recipient or subrecipient, to the
extent that such entity considers and
malkes policies and decisions regarding
any project, supportive services, or as-
sistance provided under this part. 'This
requirement is waived if a recipient or
gubrecipient is unable to meet such re-
guirement and obtaing HUD approval
for a plan to otherwise conault with
homeless or formerly homeless persons
when considering and making policies
and decisions.

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer serv-
ices; or otherwise in constructing, re-
habilitating, maintaining, and oper-
ating the project, and ir providing sup-
portive services for the project.

(h) Supportive service agreement. Re-
cipients and subrecipients may reguire
the program participants to take part
in supportive services that are not dis-
ability-related services provided
through the project as a condition of
continued participation in the pro-
gram. Examples of disability-related
services include, but are not limited to,
mental health services, outpatient
health services, and provision of medi-
cation, which are provided to a person
with a disability to address a condition
caused by the disability. Notwith-
standing this provision, if the purpose
of the project is to provide substance
abuse treatment services, recipients
and subrecipients may require program
participants to take part in such serv-
ices as a condition of continued par-
ticipation in the program.

(i) Reifention of assistance after deaih,
incarceration, or institutionalization for
more than 90 days of qualifying member.
For permanent supportive housing
projects surviving, members of any
household who were living in a unit as-
sisted under this part at the time of
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the qualifying member’s death, Iong-
term incarceration, or long-term insti-
tutionalization, have the right to rent-
al assistance under this section antil
the expiration of the leass in effect at
the time of the qualifying member’s
death, long-term incarceration, or
long-term institutionalization.

(J) Remaining program participants fol-
lowing bifurcation of a lease or eviction as
a result of demestic violence. For perma-
nent supportive housing projects, mem-
hers of any household who were living
in a unit aggisted under this part at the
time of a qualifying member’s eviction
from the unit because the gualifying
member was found to have engaged in
criminal activity directly relating to
domestic violence, dating violence, sex-
aal assault, or stalking, have the right
to rental assistance under this section
until the expiration of the lease in ef-
fect at the time of the qualifying mem-
ber’s eviction.

[77 FR 45442, July 31, 2012, as amended at §1
FR 80810, Nov. 16, 2016]

§578.77 Calculating
charges and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program partici-
pants residing in housing.

(b} Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing, However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of veople in the
family, age of family members, medical
expenses, and child-care expenses);

(2) 10 percent of the family’s monthly
incoms; or

(3) H the family is receiving pay-
ments for welfare assistance from a
public agency and a part of the pay-
ments (adjusted in accordance with the
family’s actual housing costs) is spe-
cifically designated hy the agency to
meet the family’s housing costs, the
portion of the payvments that ig des-
ignated for housing costs.

(4) Income. Income must be calculated
in accordance with 24 CFR 5.609 and 24

occupancy
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CFR 5.611(a). Recipients and subrecipi-
ents must examine a program partici-
pant’s income initially, and if there is
a change in family composition (e.g.,
bhirth of a child) or a decrease in the
regident’'s income during the year, the
resident may request an interim reex-
amination, and the occupancy charge
will he adjusted accordingly.

(0) Resident rent. (1) Amount of rent. (1)
HEach program participant on whose be-
half rental assistance payments are
made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1)).

(ii) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or subrecipi-
ents must examine a program partici-
pant’s income initially, and at least
annually thereafter, to determine the
amount of the contribution toward
rent payable by the program partici-
pant. Adjustments to a program par-
ticipant’'s contribution toward the
rental payment must be made as
changes in income are identified.

(8) Verification. As a condition of par-
ticipation in the program, each pro-
gram participant must agree to supply
the information or decumentation nec-
essary to verify the program partici-
pant’s income. FProgram participants
must provide the recipient or sub-
recipient with information at any time
regarding changes in income or other
circumstances that may result in
changes to a program participant’s
contribution toward the rental pay-
ment,

§578.79 Limitation on transitional

housing.

A homseless individual or family may
remain in transitional housing for a pe-
riod longer than 24 months, if perma-
nent housing for the individual or fam-
ily has not been located or if the indi-
vidual or family requires additional
time to prepare for independent living.
However, HUD may discontinue assist-
ance for a transitional housing project
if more than half of the homeless indi-
viduals or families remain in that
project longer than 24 months,

§578.81

§578.81 Term of commitment, repay-
ment of grants, and prevention of
undue benefits.

(a) In general. All recipients and sub-
recipients receiving grant funds for ac-
guigition, rehabilitation, or new con-
struction must operate the housing or
provide supportive services in accord-
ance with this part, for at least 16
yoars from the date of initial occu-
vancy or date of initial service provi-
sion. Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant
funds.

(b} Conversion. Recipients and sub-
recipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to
HUD to convert a project for the direct
benefit of wvery low-income persons.
The reqguest must be made while the
project is operating as homeless hous-
ing or supportive services for homeless
individuals and familiss, must be in
writing, and must include an expla-
nation of why the project is no longer
needed to provide transitional or per-
manent housing or supportive services.
The primary factor in HUD's decision
on the proposed conversion is the
nnmet need for transitional or perma-
nent housing or supportive services in
the Continuum of Care’s geographic
area.

(c) Repayment of grant funds. If a
project is not operated as transitional
or permanent housing for 10 years fol-
lowing the date of initial occupancy,
HUD will regquire repayment of the en-
tire amount of the grant used for ac-
quisition, rehabilitation, or new con-
struction, unless conversion of the
project hasg been authorized under para-
graph (b) of this seotion. If the housing
is used for such purposes for more than
10 years, the payment amount will be
reduced by 20 percentage points for
each year, beyond the 10-year period in
which the project is used for transi-
tional or permanent housing.

(Y Prevention of undue benefils., Ex-
cept as provided under paragraph {(e) of
this section, upon any sale or other dis-
position of a project site that received
grant funds for acquisition, rehabilita-
tion, or new construction, occurring
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before the 15-year period, the recipient
must comply with such terms and con-
ditions as HUD may prescribe to pre-
vent the recipient or subrecipient from
unduly benefitihg from such sale or
disposition.

(8) FEzception. A recipisnt or sub-
recipient will not be required to com-
ply with the terms and conditions pre-
scribed under paragraphs (c) and (@) of
this section if:

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons,;

(2) All the proceeds are used to pro-
vide trangitional or permanent housing
that meset the requirements of this
part;

(3} Project-based rental agsistance or
operating cost assistance from any fed-
gral program or an equivalent State or
local program is no longer made avail-
abie and the project is meeting applica-
ble performance standards, provided
that the portion of the project that had
benefitted from such assistance con-
tinues to meet the tenant income and
rent restrictions for low-income units
under section 42{g) of the Internal Rev-
enue Code of 1986; or

(4) There are no individuals and fami-
lies in the Continuum of Care geo-
graphic area who are homeless, in
which case the project may serve indi-
viduals and families at risk of home-
legsness.

§6578.83 Displacement, relocation, and
acquisition.

(a} Minimizing displacement, Con-
sistent with the other goals and objec-
tives of this part, recipients and sub-
recipients must ensure that they have
taken all reasonable steps to minimize
the displacement of persons (families,
individuals, buginesses, pouprofit orga-
nizations, and farmsg) as a result of
projects assisted under thig part.
“Project,” as used iIn this section,
means any acbivity or series of activi-
ties assisted with Continuum of Care
funds received or anticipated in any
phage of an undertaking.

(b) Temporary relocalion., {1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act, No tenant may
be required to relocate temporarily for
g project if the building in which the
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project is being undertaken or will be
undertaken i3 not currently assisted
under Title IV of the McKinney-Vento
Act, The abgence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not ellgible to receive assistance under
the Continuum of Care program. When
2 btenant moves for such a project
under conditions that cause the Uni-
form Relocation Assistance and Real
Property Acquisition Policies Act of
1970 (URA), 42 U.S.C. 4601-4655, to
apply, the tenant must be treated as
permanently displaced and offered relo-
cation assistance and payments con-
sistent with paragraph (c) of this sec-
tion,

(2) Ewxisting Transttional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act, Consistent with paragraph {c}(2)(ii)
of this section, no program participant
may be required to relocate tempo-
rarily for a project if the person cannot
be offered a decent, safe, and sanitary
unit in the same building or complex
upon project completion under reagon-
able terms and conditions. The length
of occupancy requirements in §578.79
may prevent a program participant
from returning to the property upon
completion (See paragraph (c)2)({iixD)
of this section). Any program partici-
pant who hag been temporarily relo-
cated for a period beyond one year
must be treated as permanently dis-
placed and offered relocation assist-
ance and payments congistent with
paragraph (¢) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the temporary relocation,
including the cost of moving to and
from the temporarily occupied hounsing
and any increase in monthly rent/ocoun-
pancy charges and utility costs; and

(ii) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of:

(A) The date and approximate dura-
tion of the temporary relocation;

(B} The location of the suitable, de-
cent, safe, and sanitary dwellihg to be
made available for the temporary pe-
riod;
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(C} The reagonable terms and condi-
tions under which the program partici-
pant will be able to occupy a suitable,
decent, safe, and sanitary dwelling in
the building or complex upon comple-
tion of the project; and

(D) The provisions of paragraph
(b)2)() of this section.

(¢} Relocation assistance for displaced
persons. (1) In general. A displaced per-
son (defined in paragraph {(c)2) of this
section) must be provided relocation
assistance in accordance with the re-
quirements of the URA and imple-
menting regulations at 49 CFR part 24.
A displaced person must be advised of
his or her rights under the Fair Hous-
ing Act. Whenever possible, minority
persons must be given reasonable op-
portunities to relocate to decent, safe,
and sanitary replacement dwellings,
not located in an area of minority con-
centration, that are within their finan-
cial means. This policy, however, does
not require providing a person a larger
payment than is necessary to enable a
person to relocate to a comparable re-
placement dwelling. See 49 CFR
24.206(c)(2X1iXD).

(2) Displaced person. (i) For the pur-
poses of paragraph (¢) of this section,
the term ““displaced person’ means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of ac-
quigition, rehabilitation, or demolition
for a project, This includes any perma-
nent, inveluntary move for a project,
including any permanent move from
the real property that is mads:

(A) After the owner (or person in con-
trol of the site) issues a notice to move
permanently from the property, or re-
fuses to renew an expiring leage, if the
move occurs after the date of the sub-
mission by the recipient or sub-
recipient of an application for assist-
ance to HUD (or the recipient, as appli-
cable) that is later approved and fund-
ed and the recipient or subrecipient has
site control as evidenced in accordance
with §578.26¢b); or

(B) After the owner (or person in con-
trol of the site) issues a notice to move
permanently from the property, or re-
fuses to renew an expiring lease, if the
move occurs after the date the recipi-

§578.83

ent or subrecipient cobtains site con-
trol, as evidenced in accordance with
§578.25(h}, if that occurs after the appli-
cation for assistance; or

(C) Before the date described under
paragraph ()(2)(i)A) or (B) of this sec-
tion, if the recipient or HUD deter-
mines that the displacement resulted
directly from acguisition, rehabilita-
tion, or demolition for the project; or

(D) By a tenant of a building that is
not agsisted under Title IV of the
McKinney-Vento Act, if the tenant
moves after execution of the agree-
ment covering the acquisition, reha-
hilitatior, or demelition of the prop-
erty for the project; or

(ii) For the purposes of paragraph ()
of this section, the term ‘‘displaced
person’ means anhy person (family, in-
dividual, buginess, nonprofit organiza-
tion, or farm} that moves from real
property, or moves persenal property
from real property, permanently, as a
direct result of acquigsition, rehabilita-
tion, or demolition for a project. This
includes any permanent, involuntary
move for a project that is made by a
program participant occupying transi-
tional housing or permanent housing
assisted under Title IV of the McKin-
ney-Vento Act, if any one of the fol-
lowing three gituations occurs: )

(A) The program participant moves
after execution of the agreement cov-
ering the acguisition, rehabilitation, or
demolition of the property for the
project and is either not eligible to re-
turn upon project completion or the
move oceurs before the program partic-
ipant is provided written notice offer-
ing the program participant an oppor-
tunity to oeccupy a suitable, decent,
safe, and sanitary dwelling in the same
building or complex upon project com-
pletion under reasonable terma and
conditions, Buch reasonable terms and
conditions must includs a lease (Or oc-
cupancy agreement, as applicable) con-
sigbent with Continuum of Care pro-
gram requirements, including a month-
ly rent or occupancy charge and
monthly utility costs that does not ex-
ceed the maximum amounts estab-
lished in §578.77; or

{(B) The program participant is re-
quired to relocate temporarily, does
not return to the building or complex,
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and ary one of the foliowing situations
acours:

(I} The program participant is not of-
fered payment for all reasonable out-
of-pocket expenses incurred in conmec-
tion with the temporary relocation;

(2} The program participant is not el-
igible to return to the building or com-
plex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is re-
guired to move to ancther unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not of-
fered reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the move;

(2) The program participant is not el-
igible to remain in the building or
complex upon project completion; or

(3) Other conditions of the move are
not reasonable.

(11i) Notwithstanding the provisions
of paragraph (¢)(2)(1) or (ii) of this sec-
tion, a person does not gualify as a
“displaced person” if:

(A) The person has been evicted for
gerious or repeated violation of the
terms and conditions of the lease or oc~
cupancy agreement; the eviction com-
piied with applicable federal, State, or
local reguirements (see §578.91); and
the recipient or subrecipient deter-
mines that the eviction was not under-
taken for the purpose of evading the
obligation to provide relocation assist-
ahce;

(B) The person moved into the prop-
erty after the submission of the appli-
cation but, before signing a lease or oc-
cupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be dis-
placed, temporarily relocated, or incur
a reni increase) and the fact that the
person would not gualify as a ‘‘dis-
placed person’ (or for any relocation
assistance provided under thig section),
as a result of the project:

{C)y The person is ineligible under 4%
CFR 24.2(a)(NH(iD));

{D) The person is a program parbici-
pant occupying transitional housing or
permanent housing assisted ander Title
IV of the Act who must move as a di-

24 CFR Ch. V (4-1-17 Edition)

rect result of the length-of- occupancy
restriction under §578.79; or

(BE) HUD determines that the person
was not displaced as a direct result of
acquisition, rehahbilitation, or demoli-
tion for the project.

(iv) The recipient may request, at
any time, HUD's determination of
whether a displacement is or would he
covered under this section.

(3) Initiation of negotiations. For pur-
poses of determining the formula for
computing replacement housing pay-
ment asgistance to be provided to a dis-
placed person pursuant to this section,
if the displacement is a direct result of
privately undertaken rehalkilitation,
demolition, or acquisition of the real
property, ‘“initiation of negotiations”
means the execution of the agreement
between the recipient and the sub-
recipient, or between the recipient (or
subrecipient, a8 applicable) and the
person owning or controliing the prop-
erty. In the case of an opiion contract
to acquire property, the initiation of
negotiations does not become effective
until execution of a written agreement
that creates a legally enforceable com-
mitment to proceed with the purchase,
such as a purchasge agreement,

{d) Real property acquisition require-
ments. Except for acguisitions described
in 49 CPFR 24.101(b)(}) through (b), the
TURA and the requirements of 49 CFR
part 24, subpart B apply to any acquisi-
tion of real property for a project
where there are Continuum of Care
funds in any part of the project costs.

(e) Appeals. A person who disagrees
with the recipient’s (or subrecipient’s,
if applicable) determination concerning
whether the person qualifies as a dis-
placed person, or the amount of relocoa~
tion assistance for which the person is
eligible, may file a writien appeal of
that determination with the recipient
(see 49 CFR 24,10). A low-income person
who is digsatisfied with the recipient’s
determination on his or her appeal may
submit a written request for review of
that determination to the local HUD
field office.

§578.85 Timeliness standards,

(&) In general. Recipients must ini-
tiate approved activities and projects
promptly.
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(b) Construction activities. Recipients
of funds for rehabilitation or new con-
struction must meet the following
standards:

(1) Comstruction activities must
begin within 89 months of the later of
signing of the grant agreement or of
signing an addendum tc the grant
agreement authorizing use of grant
funds for the project.

(2) Construction activities must bs
completed within 24 months of sighing
the grant agresment,

(B8) Activities that cannot begin until
after construction activities are com-
pleted must begin within 3 months of
the date that construction activities
are completed.

(e) Distribution. A recipient that re-
ceives funds through this part must:

(1) Distribute the funds to subrecipi-
ents (in advance of expenditures by the
subrecipients);

(2) Distributie the appropriate portion
of the funds to a subrecipient no later
than 456 days after receiving an approv-
able request for such distribution from
the subrecipient; and

{3) Draw down funds at least once per
quarter of the program year, after eli-
gible activities commence.

§578.87 Limitation on use of funds.

(a) Mainfenance of effort. No assist-
ance provided under this part (or any
Btate or local government funds used
to supplement this asgistance) may he
nsed to replace State or local funds
previously used, or designated for use,
to agsist homeless persons.

(b) Equal participation of faith-based
organizations. The HUD program re-
guirements in §5.10% apply to the Con-
tinuum of Care program, including the
requirements regarding disposition and
change in use of real property by a
faith-based organization.

(c) Restriction on combining funds, In a
gingle structure or housing unit, the
following types of assistance may not
be combined:

(1) Leasing and acquisition, rehabili-
tation, or new construction;

(2) Tenant-based rental assistance
and acquigition, rehabilitation, or new
congtruction;

(3) Short- or medlum-term rental as-
gistance and acquisition, rehabilita-
tion, or new construction;

§578.91

" (4) Rental assistance and leasing; or
(5) Rental assistance and operating.
(dy Program fees. Reciplents and sub-

recipients may not charge program
parficipants program fees,

[77 FR 45442, July 31, 2012, as amended at 89
FR 75804, Dec. 4, 2015;80 FR 75940, Dec. T, 2015;
81 FR 19418, Apr. 4, 2016]

$578.89 Limitation on use of grant
funds to serve persons defined as
homeless under other federal laws.

(a) Application requirement. Appli-
cants that intend to serve unaccom-
panied youth and families with chil-
dren and youth defined as homesless
under other federal laws in paragraphk
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds o serve such persons is an
equal or greater priority than serving
persons defined as homeless under
paragraphs (1}, (2}, and (4} of the defini-
tion of homeless in §576.2. To dem-
onstrate that it is of equal or greater
priority, applicants must show that it
is equally or more cost effective in
meeting the overall goalz and objec-
tives of the plan submitted under sec-
tion 427(h(1)(B) of the Act, especially
with respect to children and unaccom-
panied youth,

(b) Limit. No more than 10 percent of
the funds awarded to recipients within
a single Consinuum of Care’s geo-
graphic area may be used to serve such
persons.

(¢} Ezception. The 10 percent limita-
tion does not apply to Continwums in
which the rate of homelessness, as cal-
culated in the most recent point-in-
time count, is less than one-tenth of
one percent of the total population.

§578.91 Termination of assistance to
program participants.

{a) Termination of assistance. The re-
cipient or subrecipient may terminate
assistance to a program participant
who violates program requirements or
conditions of occupancy. Termination
under this section does not bar the re-
cipient or subrecipient from providing
further assigtance at a later date to the
same individual or family.

(b)Y Due process. In terminating assist-
ance to a program participant, the re-
ciptent or subrecipient must provide a
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formal process that recoghizes the
rights of individuals receiving assist-
ance under the due process of law, This
process, at a minimum, must consgist
of:

(1) Providing the program participant
with a written copy of the program
rules and the termination process be-
fore the participant begins to receive
assistance;

(2) Written notice to the program
participant containing a clear state-
ment of the reasons for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than
the person (or a subordinate of that
person) who made or approved the ter-
mination decigion; and

{4) Prompt written notice of the final
decision to the program participant.

{c) Hard-to-house populations. Reoipi-
ents and subrecipients that are pro-
viding permanent supportive housing
for hard-to-houge populations of home-
lesg persons must exercise judgment
and examine all extenuating cir-
cumstances in determining when viola-
ftions are serious enough to warrant
termination so that a program partici-
pant’s assistance is terminated only in
the most severe casges.

§578.93 Fair Housing and Equal Op-
portunity,

(a) Nondiscrimination and equal oppor-
tunity requirements. The nondiscrimina-
tion and equal copportunity require-
ments set forth in 24 CFR 5.105(a) are
applicable.

(b) Housing for specific subpopulations.
Recipients and subreciplients may ex-
clusively serve a particular homeless
subpopulation in transitional or per-
manent housing if the housing address-
e8 a need identified by the Continuum
of Care for the geographic area and
meets one of the following:

(1) The housing may be limited to
one sex where such houslng congists of
a single atructure with shared bed-
rooms or bathing facilities such that
the considerations of personal privacy
and the physical limitations of the con-
figuration of the housing make it ap-
propriate for the housing to be limited
to one sex;
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{2) The housing may be limited to a
specific subpopulation, so long as ad-
mission does not discriminate against
any protected class wnder federal non-
discrimination laws in 24 CFR b5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
viclence and their children, or chron-
icaily homeless persons and families).

(3) The housing may be limited to
families with children.

(4) If the housing has in residence at
ieagt one family with a child under the
age of 18, the housing may exclude reg-
istered sex offenders and persons with a
criminal record that includes a violent
crime from the project so long as the
child regides in the housing,

(5) Bcber housing may exclude per-
sons who refuse to sign an occupancy
agreement or lsase that prohibits pro-
gram participants from possessing,
uging, or being under the influence of
illegal substances and/or alcohol on the
premises,

(6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that sub-
population (e.g., housing also assisted
with funding from the Housing Oppor-
tunities for Persons with AIDS pro-
gram under 24 CFR part 574 may be
limited to persons with acquired im-
munedeficiency syndrome or related
diseases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse ad-
diction treatment, domestic violence
services, ‘or a high intensity package
designed to meel the needs of hard-to-
reach homeless persons), While the
housing may offer services for a par-
ticular $ype of disability, no otherwise
eligible individuals with disabilities or
families including an individual with a
disability, who may benefit from the
services provided may he excluded on
the grounds that they do not have a
parsicular disability.

(¢) Affirmatively furthering fair hous-
ing. A recipient must implement its
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programs in a manner that affirma-
tively furthers fair housing, which
means that the recipient must:

(1) Affirmatively market their hous-
ing and supportive services to eligible
persons regardless of race, color, na-
tional origin, religion, sex, age, famil-
ial status, or handicap who are least
likely to apply in the absence of spe-
cial outreach, and maintain records of
those marketing activities;

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or prospec-
tive program participants, provide such
information to the jurisdiction that
provided the certification of consgist-
ency with the Consolidated Plan; and

(3) Provide program participants
with information on rights and rem-
edies available under applicable fed-
eral, State and local fair housing and
civil rights laws.

(d) Accessibility and integrative housing
and services for persoms with disabilities,
Recipisnts and subrecipients must
comply with the accessibility require-
ments of the Fair Housing Act (24 CFR
part 100), Section 504 of the Rehabilita-
tion Act of 1973 (24 CFR part 8}, and Ti-
tles II and III of the Amsericans with
Disabilities Act, as applicable (28 CFR
paris 35 and 36). In accordance with the
reqairements of 24 CFR 8.4(d), recipi-
ents must ensure that their program’s
housing and supportive services are
provided in the most integrated setting
appropriate to the needs of personsg
with disabilities.

(e) Prohibition agoinst involuntary
Sfamily separation,. The age and gender of
a, child under age 18 must not be used
as a basgigs for denying any family’s ad-
mission to a project that receives funds
under thig part.

§578.95 Conflicts of interest.

(a) Procurement. For the procurement
of property (goods, supplies, or equip-
ment) and services, the recipient and
its subrecipients must comply with the
standards of conduct and conflict-of-in-
terest requirements under 2 CFR 200.317
and 200.318.

(b) Continuum of Care board members.
No Continuum of Care board member
may participate in or influence discus-
siong or resulting declsions concerning
the award of a grant or other financial

§578.95

benefits to the organization that the
member represents.

{¢) Organizational conflict. An organi-
zational conflict of interest arises
when, because of activities or relation-
ships with other persons or organiza-
tions, the recipient or subrecipient is
unable or potentially unable to render
impartial assistance in the provision of
any type or amount of assistance under
this part, or when a covered person’s,
as in paragraph (d)1) of this section,
objectivity in performing work with re-
spect to any activity assisted under
this part is or might be otherwise im-
paired. Such an organizational conflict
wonld arise when a board member of an
applicant participates in decision of
the applicant concerning the award of
a grant, or provision of other financial
benefits, to the organization that such
member represents. It would also arise
when an employee of a recipient or sub-
rocipient participates in making rent
reasonableness determinations under
§678.49(b)(2y and §578.51(g) and housing
quality inspections of property under
§678.716(b) that the recipient, sub-
recipient, or related entity owns.

(d) Other conflicts. For all other
transactions and activities, the fol-
lowing restrictions apply:

(1) No covered person, meaning a per-
son who isg an employes, agent, consult-
ant, officer, or elected or appointed of-
ficial of the recipient or its subrecipi-
ents and who exercises or has exercised
any functions or responsibilities with
respect to achivities assisted under this
par$, or who is in a position to partici-
pate in a decision-making process or
gain inside information with regard to
activities assisted under this part, may
obtain a financial interest or benefit
from an assisted activity, have a finan-
cial interest in any contract, sub-
contract, or agreement with respect to
an assisted activity, or have 5 financial
interest in the proceeds derived from
an assisted activity, either for him or
herself or for those with whom he or
she has immediate family or business
ties, during his or her tenure or during
the one-year pericd following his or her
tenure.

(2) Ezxceptions. Upon the written re-
quest of the recipient, HUD may grant
an exception to the provisions of this
gection on a case-by-case basis, taking
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into account the cumulative effects of
the criteria in paragraph (d)(2)(ii) of
this section, provided that the recipi-
ent has satisfactorily met the $hresh-
old requirements of paragraph (d}2)(it}
of this section.

(1) Threshold requirements. HUD will
consider an exception only after the re-
cipient has provided the following doc-
umentation:

{A) Disclosure of the nature of the
conflict, accompanied by a written as-
surance, if the recipient is a govern-
ment, that there has heen public dis-
closurs of the conflict and a descrip-
tion of how the public disclosure was
made; and if the recipient is a private
nonprofit organization, that the con-
flict has been disclosed in accordance
with their written code of conduct or
other conflict-of-interest policy; and

(B} An opinion of the recipient’s at-
torney that the interest for which the
exception is sought would not violate
State or local law, or if the sub-
recipient is a private nonprofit organi-
zation, the exception would not violate
the organization’s internal policies.

(ii} Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the recipi-
ent has satisfactorily met the thresh-
0ld requirements wunder paragraph
(e)(8)(i) of this section, HUD must con-
clude that the exception will serve to
further the purposes of the Continuum
of Care program and the effective and
efficient administration of the recipi-
ent's or subrecipient’s project, taking
into account the cumulative effect of
the following factors, as applicable:

(A Whether the exception wouid pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project that would otherwise
not be available;

(B) Whether an opportunity was pro-
vided for open competitive bidding or
negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-mak-
ing process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in para-
graph (¢)(1) of this section;
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(E) Whether undue hardship will re-
sult to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;

(F) Whether the person affected is a
member of a group or class of persons
intended to be the beneficiaries of the
asgigted activity, and the excepiion
will permit such person to receive gen-
erally the same interests or benefits as
are being made available or provided to
the group or ciass; and

(@) Any other relevant consider-
ations.

[77 FR 45442, July 31, 2012, as amended at 80
FR 76940, Dso. 7, 2015)

§578.97 Program income.

(a) Defined. Program income ig the
income received by the recipient or
aubrecipient directly generated by a
grant-supported activity.

() Use. Program income earned dur-
ing the grant term shall be retained by
the recipien$, and added to funds com-
mitted to the project by HUD and the
recipient, used for eligible activities in
accordance with the requirements of
this part. Costs incident to the genera-
tion of program income may be de-
ducted from gross income to calculate
program income, provided that the
costs have not been charged to grant
funds.

(¢) Rent and occupancy charges. Rents
and occupancy charges collected from
program participants are program in-
come. In addition, rents and occupancy
charges collected from residents of
transitional housging may be reserved,
in whole or in part, tc assist the resi-
dents from whom they are collected to
move to permanent housging,

$578.99 Applicability of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 5, use of agsistance
provided under this part must comply
with the following federal require-
ments:

(a) Environmental review, Activities
under this part are subject to environ-
mental review by HUD under 24 CFR
part 50 as noted in §578.31,

(b)Y Section 6002 of the Solid Waste Dis-
posal Act. State agencies and agencies
of a political subdivision of a state that
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are uging assistance under this part for
procurement, and any person con-
tracting with such an agency with re-
spect to work performed under an as-
sisted contract, must comply with the
requirements of Seciion 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and Re-
covery Act. In accordance with Section
6002, those agencies and persons must:

(1) Procure items designated in
guidelines of the Environmental Pro-
tection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a satisfac-
tory level of competition, where the
purchase price of the item exceeds
$10,000 or the value of the quantity ac-
quired in the preceding fiscal year ex-
ceeded §10,000;

(2 Procure solid waste management
services in a manner that maximizes
energy and resource recovery; and

(3) Must have established an affirma-
tive procurement program for the pro-
curement of recovered materials iden-
tified in the EPA guidelines.

(0) Transparency Act Reporting. Sec-
tion 872 of the Duncan Hunter Defense
Appropriations Act of 2009, and addi-
tional requirements published by the
Office of Management and Budget
(OMB), reqguires recipients to report
subawards made either as pass-through
awards, subrecipient awards, or vendor
awards in the Federal Government Web
site www.fsrs.gov or its successor sys-
tem. The reporting of award and
subaward information is in accordance
with the requirements of the Federal
Financial Assistance Accountability
and Transparency Act of 2006, as
amended by section 6202 of Public Law
110-252 and in OMB Policy Guidance
issued to the federal agencies on Sep-
tember 14, 2010 (75 FR. bb669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.5.C. 3501 &f seqg.) may apply
o proposals under this part, depending
on the assistance requested.

(@) Applicability of uniform adminisira-
tive requirements, cost principles, and
audit requirements for Federal awards.
The requirements of 2 CFR part 200
apply to recipisnts and subrecipients,
except where incongisgtent with the pro-
visions of the McKinney-Vento Act or
this part.
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(f) Lead-based paint. The Lead-Based
Paint: Poisoning Prevention Act (42
U.8.C, 4821-4846), the Residential Lead-
Based Paint Hazard Reduction Act of
1992 (42 U,S.C. 4851-4856), and imple-
menting regulations at 24 CFR part 35,
subparts A, B, H, J, K, M, and R apply
to activities under this program.

(g) Audit. Recipients and subreocipi-
ents must comply with the audit re-
quirements of 2 CFR part 200, subpart
F.

(h) Davis-Bacon Act, The provisions of

‘the Davis-Bacon Act do not apply to

this program,

(i) Section 3 of the Housing and Urban
Development Act. Recipients and sub-
recipients must, as applicable, comply
with Section 3 of the Housing and
Urban Development Act of 1968 and its
implementing regulations at 24 CFR
part 135, as applicable.

{j) Protections for victims of domestic vi-
olence, dating violence, sexual assqult, or
stalking--(1) General. The requirements
set forth in 24 CFR part 5, subpart L
(Protection for Victims of Domestic
Violence, Dating Violence, Sexual As-
sault, or Stalking), implementing the
requirements of VAWA apply to all
permanent housing and transitional
housging for which Continuum of Care
program funds are used for acquisition,
rehabilitation, new construction, leas-
ing, rental assistance, or operating
costs. The requirements also apply
where funds are used for homelessness
prevention, but only where the funds
are used to provide short- and/or me-
dium-term rental assistance. Safe ha-
vens are subject only to the require-
ments in paragraph (j}9) of this sec-
tion,

(2) Definition of covered housing pro-
vider, For the Continuum of Care pro-
gram, ‘“‘covered housing provider,” as
such term is uged in HUD’s regulations
in 24 CFR part 5, subpart L refers to:

(i) The owner or landlord, which may
ke the recipient or subrecipient, for
purposes of 24 CFR 5.2005(d)1) and
5.2000¢a);

(i1) The recipient, subrecipient, and
owner or landlord for purposes of 24
CFR 5.2005(d)(2) through (d}4); and

(iii) The recipient, subrecipient, and
owner or landlord for purposes of 24
CFR 5.2007. However, the recipient or
subrecipient may limit documentation
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reguests under §5.2007 to only the re-
cipient or subrecipient, provided that:

(A) This limitation is made clear in
both the notice described under 24 CFR
5.2005(a)(1) and the rental assistance
agreement;

(B) The entity designated to receive
documentation reguests determines
whether the program participant is en-
titled to protection under VAWA and
immediately advise the program par-
ticipant of the determination; and

(C) If the program participant is enti-
tled to protection, the entity des-
ignated %o receive documentation re-
quests must notify the owner in writ-
ing that the program participant is en-
titled to protection under VAWA and
work with the owner on the program
participant’s behalf, Any further shar-
ing or disclesure of the program par-
ticipant's information will be subject
to the reguirements in 24 CFR 5.2007.

{3) Effective date. The core statutory
protections of VAWA that prohibit de-
nial or termination of assistance or
gviction solely because an applicant or
tenant is a victim of domestic violence,
dating violence, sexual asgault, or
stallkking, applied apon enactment of
VAWA 2013 on March 7, 2013, Compli-
ance with the VAWA regulatory re-
gquirements under this section and at 24
CFR part 5, subpart 1., is required for
grants awarded pursuant to NOFAs
published on or after December 16, 2016.

(4) Notification regquirements. (1) The
recipient or subrecipient must provide
each individual or family applying for
permanent housing and $ransitional
houging and each program participant
the notice and the certification form
described in 24 CFR 5.2006 at each of
the following times:

(A) When an irdividual or family is
denied permanent housing or transi-
tional housing;

(B) When a program participant is
admitted to permanent housing or
transitional housing;

(C) When a program participant re-
ceivaes notification of eviction; and

(B) When a program participant is
notified of termination of assistance.

(ii) When grant funds are used for
rental assistance, the recipient or sub-
recipient must ensure that the owner
or manager of the housing provides the
notice and certification form desoribed
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in 24 CFR 5.2005(a} to the program par-
ticipant with any notification of evic-
tion. This commitment and the con-
fidentiality requirements under 24 CFR
5.2007(¢) must be set forth in a contract
with the owner or landlord,

() Conitract, lease, and oCCUPANCY
agreement provisions. (1) Recipients and
subrecipients must include in any con-
tracts and leases between the recipient
or subrecipient, and an owner or land-
lord of the housging:

(A) The requirement to comply with
24 CFR part 5, subpart L; and

(B) Where the owner or landlerd of
the housing will have a lease with a
program participant, the requirement
to include a lease provision that in-
clude all requirements that apply to
tenants, the owner or the lease under
24 CFR part 5, subpart 1., as supple-
mented by this part, including the pro-
hibited bases for eviction and restric-
tions on construing lease terms under
24 CFR 5.2005¢(b) and (c).

(ii} The recipient or subrecipient
must include in any lease, sublease,
and ocoupancy agreement with the pro-
gram participant a provision that in-
clude all requirements that apply to
tenants, the owner or the lease under
24 CFR part 5, subpart L, as supple-
mented. by this part, including the pro-
hibited bases for eviction and restric-
tions on construing lease terms under
24 CFR 5.2005(b) and (¢}, The lease, sub-
leage, and occcupancy agreement may
specify that the protections under 24
CFR part 5, subpart L, apply only dur-
ing the pericd of assistance under the
Continuum of Care Program. The pe-
riod of assistance for housing where
grant funds were used for acquisition,
construction, or rehabilitation is 15
years from the date of initial occu-
pancy or date of initial service provi-
sion.

{iii) Except for tenant-based rental
assistance, recipients and subrecipients
must require that any lease, sublease,
or occupancy agreement with a pro-
gram participant permits the program
participant $0 terminate the lease, sub-
lease, or occupancy agreement without
penalty if the recipient or subrecipient
determines that the program partici-
pant gualifies for an emergency trans-
fer under the emergency transfer plan
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established under paragraph (j}8) of
this section.

(iv) For tenant-based rental assist-
ance, the recipient or subrecipient
must enter inte a contract with the
owner or landlord of the housing that:

(A) Requires the owner or landlord of
the housing to comply with the provi-
sions of 24 CFR. part 5, subpart L; and

(B} Requires the owner or landlord of
the housing to include a lease provision
that include all requirements that
apply to tenants, the owmner or the
lease under 24 CFR part 5, subpart L, as
supplemented by this part, inciluding
the prohibited bases for eviction and
restrictions on construing lease terms
under 24 CFR b5.006(0) and (¢). The lease
may specify that the protections nnder
24 CFR part 5, subpart L, only apply
while the program participant receives
tenant-based rental assistance under
the Continuum of Care Program.

(8) Transition. (i) The recipient or
subrecipient must ensure that the re-
guirements set forth in paragraph (j)(5)
of this section apply to any contracts,
leases, subleases, Or occupancy agree-
ments entered into, or renewed, fol-
lowing the expiration of an existing
term, on or after the effective date in
paragraph (3)¢2) of this section. This oh-
ligation includes any contracts, leases,
subleases, and occupancy agreements
that will automatically renew on or
after the effective date in paragraph
(i)(3) of this section.

(ii) I'or leases for tenant-based rental
assistance existing prior to the effec-
tive date in paragraph (i)(2) of this sec-
tion, recipients and subrecipients must
enter into a contract under paragraph
(Xe)(iv) of this section before the next
renewal of the leass.

(7 Bifurcation. For the purposes of
this part, the followlng requirements
shall apply in place of the require-
ments at 24 CFR 5.2009(b).

(1) If & family who is receiving ten-
ant-based rental assistance under this
part separates under 24 CFR 5.2009(a),
the family’s tenant-based rental assist-
ance and any utility assistance shall
continne for the family member(s} who
are not evicted or removed.

(i1) If a family living in permanent
supportive housing separates under 24
C¥FR 5.200%(a), and the family’s eligi-
bility for the housing was based on the
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evicted individual's disability or chron-
ically homeless status, the remaining
tenants may stay in the project as pro-
vided under §578.76(1)(2). Otherwise, if a
family lving in a project funded under
this part separates under 24 CFR
5.2009(a), the remaining tenant(s) will
bhe eligible to remain in the project.

(8) Emergency transfer plan. The Con-
tinuam of Care must develop an emer-
gency transfer plan for the Continuum
of Care, and recipients and subrecipi-
ents in the Continwum of Care must
follow that plan, The plan must comply
with 24 CFR b5.2005(e) and include the
following program requirements:

(1) PFor families receiving tenant-
based rental assistance, the plan must
specify what will happen with respect
to the non-transferring family mem-
Pber(s), if the family separates in order
to effect an emergency transfer.

(ii) For families living in anits that
are otherwise assisted under this part
(assisted units), the required policies
must provide that for program partici-
panis who qualify for an emergency
transfer but a safe unit is not imme-
diately available for an internal emer-
gency transfer, the individual or family
shall have priority over ali other appli-
cants for rental assistance, trangi-
tional housing, and permanent sup-
portive housing projects funded under
this part, provided that; The individual
or family meets all eligibility criteria
required by Federal law or regulation
or HUD NOFA; and the individual or
family meets any additional criteria or
preferences established in accordance
with §578.93(h)(1), (4), (6), or (7). The in-
dividual or family shall not be required
to meet any other eligibility criteria
or preferences for the project. The indi-
vidual or family shall retain their
original homeless or chronically home-
less status for the purposes of the
transfer.

(9) Protections with respect to safe ha-
vens. The following requirements apply
to gafe havens fanded under this part:

(1) No individual may be denied ad-
mission to or removed from the safe
haven on the hasis or as a direct result
of the fact that the individuaal is or has
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, if the individual otherwise
qualifies for admission or occupancy.
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(iii) The terms ‘“‘affiliated indi-
vidual,” **dating wviolence,”’ ‘‘domestic
violence,” “sexual assault,” and
“‘stalking™ are defined in 24 CFR 5.2003.

[77 FR 45442, July 31, 2012, as amended at 80
FR 73940, Dec. 7, 2015; 81 FR 80810, Nov. 186,
2016; 81 FR 87812, Dec. 6, 2016]

Subpart G—Grant Administration

§578.101 Technical assistance.

(&) Purpose. The purpose of Con-
tinuum of Care technical assistance is
to increase the effectiveness with
which Conbinuums of Care, eligible ap-
plicants, recipients, subrecipients, and
UlFAs implement and administer their
Continuum of Care planning process;
improve their capacity to prepare ap-
plications; prevent the separation of
families in projects funded under the
Emergency Solutions Grants, Con-
tinuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons experi-
encing homelegsness.

(b} Defined. 'Technical assistance
meats the transfer of skills and knowl-
edge to entities that may need, but do
not possess, such skilis and knowledge.
The agsistance may include, but is not
limited teo, written information such as
papers, mahuals, guides, and brochures;
person-to-person exchanges; web-hased
curriculumsg, training and Webinars,
and thelr costs.

{c) Set-aside, HUD may gset aside funds
annually to provide technical assist-
ance, either directly by HUD staff or
indirectly through third-party pro-
viders,

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select pro-
viders to deliver technical assistance.
HUD may enter into contracts, grants,
or cooperative agreements, when nec-
essary, to implement the technical as-
asistance. HUD may also enter into
agreements with other federal agencies
for awarding the technical agsistance
funds.

§578.103 Recordkeeping requirements.

(a) In general. The recipient and its
subrecipients must establish and main-
tain standard operating procedures for
ensuring that Continuum of Care pro-
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gram funds are used in accordance with
the requirements of this part and must
establish and maintain sufficient
records to enable HUD 1o determine
whether the recipient and its subrecipi-
ents are meeting the requirements of
this part, including:

1y Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to es-
tablishing and operating a Continuum
of Care:

(i) Evidence that the Board selected
by the Continuum of Care meets the re-
quirements of §578.5(b);

(ii) Bvidence that the Continuum has
been established and operated as set
forth in subpart B of this part, includ-
ing published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for select-
ing a board that iz reviewed and up-
dated at least once every 5 years, evi-
dence required for designating a single
HMIS for the Continuum, and moni-
toring reports of recipients and sub-
recipients;

{iii) Hvidence that the Continuum
has prepared the application for funds
ag set forth in §5678.9, including the des-
ignation of the eligible applicant to be
the collaborative applicant.

(2y Unified funding agency records.
TFAs that requested grant amend-
ments from HUD, as set forth in
§578.105, must kKeep evidence that the
grant amendment wag approved by the
Continuum,. This evidence may include
minutes of meetings at which the grant
amendment was digcussed and ap-
proved.

(3) Homeless status. Accepbable evi-
dence of the homeless as status is set
forth in 24 CFR 576.500¢b).

(4) Chronically homeless stafus. The re-
cipient must maintain and follow writ-
ten intake procedures to ensure com-
pliance with the chronically homeless
definition in §578.3. The procedures
must require documentation at intake
of the evidence relied upon to establish
and verify chronically homelesgs status.
The procedures must establish the
order of priority for obtaining evidence
as third-party documentation first, in-
take worker observations second, and
certification from the person seeking
assistance third. Records contained in
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an HMIS, or comparable database used
hy victim service or legal service pro-
viders, are acceptable evidence of
third-party documentation and intake
worker observations if the HMIS, or
comparable database, vetalns an
auditable history of all entries, includ-
ing the person who entered the data,
the date of entry, and the change
made, and if the HMIS prevents over-
rides or changes of the dates on which
entries are made. :

(i) For paragraph (1) of the “Chron-
ically homeless’” definition in §578.3,
gvidence that the individual is a
‘‘homeless individual with a disability”’
as defined in section 401(9) of the
McKinney-Vento Homeless Assistance
Act (42 17.8.C. 11360(9)) must include:

(A) Evidence of homeless status as
set forth in paragraph (a)(3) of this sec-
tion; and

(B) Evidence of a disability. In addi-
tion to the documentation required
under paragraph (a)(4)(i}A) of this sec-
tion, the procedures must require docu-
mentation at intake of the evidence re-
lied upon to establish and verify the
disability of the person applying for
homeless assistance. The recipient
must keep these records for b years
after the end of the grant term. Ac-
ceptable evidence of the disability in-
cludes: N :

(I) Written wverification of the dis-
ability from a professional licensed by
the state to diagnose and treat the dis-
ability and his or her certification that
the disability is expected to be long-
continuing or of indefinite duration
and gubstantially impedes the individ-
ual’s ability to live independently;

(2) Written verification from the So-
cial Security Administration;

{(3) The receipt of a disability check
(e.g., Social Security Disability Insur-
ance check or Veteran Disability Com-
pengation);

(4) Intake staff-recorded observation
of disability that, no later than 45 days
from the application for assistance, is
confirmed and accompanisd by evi-
dence in paragraph (a)X4)(AXB)(1), (2),
{3), or (5) of this section; or

(5 Other documentabtion approved by
HUD.

(ii) For paragraph (IXi) of the
“Chronically homeless’” definition in
§578.3, evidence that the individual
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lives in a place not meant for human
habitation, a safe haven, or an emer-
gency shelter, which includes:

(A) An HMIS record or record from a
comparable database;

(B) A written observation by an out-
reach worker of the conditions where
the individual was living;

(C) A written referral by anocther
houging or service provider; or

(D) Where evidence in paragraphs
{a)(4)(iiXA) through (C) of this section
cannot be obtained, a certification by
the individual seeking assistance,
which must be accompanied by the in-
take worker's documentation of the
living situation of the individual or
family seeking assistance and the steps
tiaken to obtain svidence in paragraphs
(a)y )iy A) through (C).

(iii) For paragraph (1)ii) of the
“Chronically homeless” definition in
§578.3, evidence must include a com-
bination of the evidence described in
paragraphs (a)4)(ii){A) through (D) of
this seckion, subject to the fellowing
conditions:

(A) Third-party documentation of a
single encounter with a homeless serv-
ice provider on a single day within 1
month is sufficient to congider an indi-
vidual as homeless and living or resid-
ing in a place not meant for human
habitation, a safe haven, or an emer-
gency shelter for the enbire calendar
month (e,g,, an encounter on May b,
2015, counts for May 1—May 31, 2015),
uniess there is evidence that there
have been at least 7 consecutive nights
not living or residing in a place not
meant for human habitation, a safe
haven, or an emergency shelter during
that month (e.g., evidence in HMIS of a
stay in transitional housing);

(B) Each break in homelessness of at
least 7 consecutive nights not living or
residing in a place not meant for
human habitation, a safe haven, or in
an emergency shelter between separate
occagions must he documented with
the evidence described in paragraphs
(a)(4¥d1)(A) through (D) of this section;

(C} Hvidence of stays in institutional
care facilities fewer than 90 days in-
cluded in the total of at least 12
months of living or residing in a place
not meant for human habitation, a safe
haven, or an emsrgency shelter must
include the evidence in paragraphs
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(a)d)(iv)(A) through (B) of this section
and evidence described in paragraphs
(a)4)(ii)(A) through (D} of this section
that the individual was living or resid-
ing in a place not meant for human
habitaticn, a safe haven, or an emer-
gency shelter immediately prior to en-
tering the institutional care facility;
and

(D) For at least 7b percent of the
chronically homeless individuals and
families assisted by a recipient in a
project during an operating year, no
more than 3 months of living or resid-
ing in a place not meant for human
habitation, a safe haven, or an emer-
gency shelter may bhe dooumented
using the evidence in paragraph
(aX4)(1i}D) of this section for each as-
sisted chronically homeless individual
or family. This limitation does not
apply to documentation of breaks in
homelessness between separate occa-
sions, which may be documented en-
tirely based on a self-report by the in-
dividual seeking assistance,.

(iv) If an individual gqualifies as
chronically homeless under paragraph
(2} of the ““Chronically homeless' defi-
nition in §578.3 because he or she has
been residing in an institutional cars
facility for fewer than 90 days and met
all of the criteria in paragraph (1) of
the definition, before entering that fa-
cility, evidence must include the fol-
lowing:

(A) Discharge paperwork or a written
or oral referral from a social worker,
case manager, or other appropriate of-
ficial of the ingtitutional care facility
stating the beginning and end dates of
the time residing in the ingtitutional
care facility. All oral statements must
be recorded by the intake worker; or

{B) Where the evidence in paragraph
(aydAvI(A) of this section is not ob-
tainable, a written record of the intake
worker’s due diligence in attempting to
obtain the evidence described in para-
graph (a)(4)(iv)(A) and a certification
by the individual seeking assistance

that states that he or she is exiting or

has just exited an institutional care fa-
cility where he or she resided for fewer
than 90 days; and

(C) Evidence as set forth in para-
graphs (a)4)(i) through (iii) of this sec-
tion that the individual met the ori-
teria in paragraph (1) of the definition
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for *“‘Chronically homeless' in §5878.3,
immediately prior to entry into the in-
stitutional care facility.

{(v) If a family qualifies as chron-
ically homeless under paragraph (3) of
the “Chronically homeless’ definition
in §578.3, evidence must include the
evidence as set forth in paragraphs
(a)(@)(1) through (v) of this section
that the adult head of household (or if
there i8 no adult in the family, a minor
head of household) met all of the cri-
teria in paragraph (1) or (2) of the defi-
nition.

(b)Y At risk of homelessness status. For
those recipients and subrscipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “at risk of
homelessness’” status of each indi-
vidual or family who receives Con-
tinnum of Care homelessness preven-
tion asesistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(8) Moves for victims of domestic vio-
lence, dating violence, sexual assault, and
stalking.

(i) For sach program participant who
moved to a different Continuum of
Care due to imminent threat of further
domestic violence, dating violence, sex-
ual assault, or stalking under
§578.51(c)3), each recipient or sub-
recipient of assistance under this part
must retain:

(A) Docuamentation of the original in-
cidence of domestic violence, dating vi-
olence, sexual assault, or stalking,
only if the original violence is not al-
ready documented in the program par-
ticipant’s case file. This may be writ-
ten observation of the housing or serv-
ice provider; a letter or other docu-
mentation from a victim service pro-
vider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought as-
gistance; medical or dental records;
court records or law enforcement
records; or written certification by the
program participant to whom the vio-
lence occurred or by the head of house-
hold.

(B) Documentation of the reasonable
belief of imminent threat of further do-
mestic wviolence, dating wviolence, or
sexual assault or stalking, which would
include threats from a third-party,
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such as a friend or family member of
the perpetrator of the violence., This
may be writben observation by the
housing or service provider; a letter or
other documentation from a victim
gervice provider, social worker, legal
assistance provider, pastoral counselor,
mental health provider, or other pro-
fessional from whom the victim has
sought assigbance; current restraining
order; recent court order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or fam-
ily membhers or friends of the perpe-
trator of the viclence, including
emails, voicemails, text messages, and
social media posts; or a written certifi-
cation by the program participant to
whom the viclence occurred or the
head of household.

(11) Data on emergency transfers re-
quested under 24 CFR 5.2005(e} and
§578.99, pertaining to victims of domes-
tic violence, dating violence, sexual as-
sanlt, or stalking, including data on
the outcomes of such requests,

(T) Annual income. For each program
participant who receives housing as-
sistance where rent or an occupancy
charge is paid by the program partici-
pant, the recipient or subrecipient
must keep the following documenta-
tion of annual income: -

(i) Income evaluation. form specified
by HUD and completed by the recipient
or subrecipient; and

(ii) Bource documents (e.g., most re-
cent wage statemeni, unemployment
compengation statement, public bene-
fite statement, bank statement) for the
asseds held by the program participant
and income received before the date of
the evaluation;

(iii) To the extent that source docu-
ments are unobtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator} or the written certifi-
cation by the recipient’s or subrecipi-
ent’s intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period;
or

{(iv) To the extent that source docu-
ments and third-party verification ars
unobtainable, the written certification
by bhe program participant of the
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amount of income that the program
participant is reasonably expected to
receive over the 8-month period fol-
lowing the evaluation.

(8) Program poarticipant records. In ad-
dition to evidence of “*homeless” status
or “at-rigsk-of-homelesaness’’ status, as
applicable, the recipient or sub-
recipient must keep records for each
program participant that document:

(i) The services and assistance pro-
vided to that program participant, in-
cluding evidence that the recipient or
gubrecipient has conducted an annual
asgeasment of services for those pro-
gram participants that remain in the
program for more than a year and ad-
justed the service package accordingly,
and ineluding case management serv-
ices as provided in §578.37(a)(L)AiINFE),;
and

(ii) Where applicable, compliance
with the termination of assistance re-
quirement in §578.91.

(9) Housing standards. The recipient
or subrecipient must retain docu-
mentation of compliance with the
housing standards in §578.756(b), inclad-
ing inspection reports.

(10) Services provided. The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s. program and the
amounts spent on those services. The
recipient or subrecipient must keep
record that these records were re-
viewed at least annually and $that the
service package offered to program
participants was adjusted as necessary.

(11) Match. The recipient must keep
records of the source and use of con-
tributions made to satisfy the match
requirement in §578.73. The records
must indicate the grant and fiscal year
for which each matching contribution
ig counted. The records must show how
the value placed on third party in-kind
contributions was derived. T'o the ex-
tent feasible, volunteer services must
be supported by the same methods that
the organization uses to support the al-
location of regular personnei costs.

(12) Conflicts of interest. The recipient
and its subrecipients mus{ keep records
to show compliance with the organiza-
tional conflict-of-interest reguirements
in §578.95(c), the Continuum of Care
board conflict-cf-interest requirements
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in §578.85(b), the other conflict require-
ments in §578.95(4), a copy of the per-
sonal conflict-of-interest policy devel-
oped and implemented to comply with
the requirements in §578.95, and
records supporting exceptions to the
personal conflict-of-interest prohibi-
tlons,

(13) Homeless participation. The recipi-
ent or subrecipient must document its
compliance with the homeless partici-
pation requirements under § 578.75(g).

(14) Faith-based activities. The recipi-
ent and ite subrecipients must docu-
ment their compliance with the faith-
based activities reqguirements under
§578.87(b).

16y Affirmatively Furthering Fair
Housing. Recipients and subrecipients
must maintain copies of their mar-
keting, outreach, and other materials
used to inform eligible persons of the
program to docwment compliance with
the requirements in §578.93(¢).

{16) Other federal requirements. The re-
cipient and its subrecipients muss doc-
ument their compliance with the fed-
eral requirements in §578.99, as applica-
ble.

(17) Subrecipients and contractors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments
made to subrecipients, and documenta-
tion of all monitoring and sanctions of
subrecipients, as applicable.

(ii) The recipient must retain doca-
mentation of monitoring swbrecipients,
including any monitoring findings and
corrective actions required.

(iii) The recipient and its subrecipi-
ents must retain copies of all procure-
ment contracts and documentation of
compliance with the procurement re-
guirements in 2 CFR part 200, subpart
D.

(18) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.

(b) Confidentiality. In addition to
meeting the specific confidentiality
and security requirements for HMIS
data, the recipient and its subrecipi-
ents must develop and implement writ-
ten procedures to ensure:

(1) Al! records containing protected
identifying information of any indi-
vidual or family who appliss for and/or
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receives Continuum of Care assistance
will be kept secure and confidential;

(2y The address or locabion of any
family violence project assisted with
Continuwum of Care funds will not be
made public, except with written au-
thorization of the person responsibie
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
under a preexigting privacy policy of
the recipient or subrecipient and con-
gistent with State and local laws re-
garding privacy and obligations of con-
fidentiality;

{c)y Period of record retention. All
records pertaining to Continaum of
Care funds must be retained for the
greater of 5 years or the period speci-
fied below. Copies made by micro-
filming, photocopying, or similar
methods may be substituted for the
original records.

(1} Documentation of each program
participant’s qualification as a family
or individual at risk of homelessness or
a8 & homeless family or individual and
other program participant records
must be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and

(2) Where Contihuum of Care funds
are used for the acquisition, new con-
struction, or rehabilitation of a project
site, records must be retained until 15
years afier the date that the project
site is first occupied, or used, by pro-
gram participants.

(d) Access to records. (1) Federal Gov-
ernmeni rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Iaspector
General, and the Comptroller General
of the Unifed States, or any of their
authorized representatives, must have
the right of access to all books, docu-
ments, papers, or other records of the
recipient and ite subrecipients that are
pertinent to the Continuum of Care
grant, in order to make audits, exami-
nations, excerpts, and transcripts.
These rights of access are not limited
to the reguired retention period, but
last as long as the records are retained.

{2) Public rights. The recipient must
provide citizens, public agencies, and
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other interested parties with reason-
able access to records regarding any
uges of Continuum of Care funds the re-
cipient received during the preceding 5
years, consistent with State and local
laws regarding privacy and obligations
of confidentiality and confidentiality
requirements in this part.

(e) Reports. In addition to the report-
ing requirements in 2 CFR part 200,
subpart D, the recipient must collect
and report data on its use of Con-
tinwum of Care funds in an Annual Per-
formance Report (APR), as well as in
any additional reperts as and when re-
quired by HUD. Projects receiving
grant funds only for acguisition, reha-
bilitation, or new construction must
submit APRs for 15 years from the date
of initial ocoupancy or the date of ini-
tial service provision, unless HUD pro-
vides an exception under §578.81(e).

[ FR 45442, July 31, 2012, as amended at 80
FR 75804, Deo. 4, 2015: 80 FR 75940, Dec, 7,
.2015; 80 FR 80258, Dec. 2¢, 2015, 81 FR 80811,
Nov. 16, 2016]

§578.106 Grant and project changes.

(a) For Unified Punding Agencies and
Continuums having only one recipient. (1)
The recipient may not make any sig-
nificant changes without prior HUD ap-
proval, evidenced by a grant amend-
ment gigned by HUD and the recipient.
Significant grant changes include a
change of recipient, a shift in a single
year of more than 10 percent of the
total amount awarded under the grant
for one approved eligible activity cat-
egory to another activity and a perma-
nent change in the subpopulation
sorved by any one project funded under
the grant, as well as a permanent pro-
posed reduction in the total number of
units funded under the grant,

{2) Approval of substitution of the re-
cipient is contingent on the new recipi-
ent meeting the capacity criteria in
the NOFA under which the grant was
awardad, or the most recent NOFA, Ap-
proval of shifting funds between activi-
ties and changing subpopulations is
contingent on the change being nec-
essary to better serve eligible persons
within the geographic area and ensur-
ing that the priorities established
under the NOFA in which the grant
wag originally awarded, or the most re-
cent NOFA, are met.

§578.107

(b} For Continuums having more than
one recipient. (1) The recipients or sub-
recipients may not make any signifi-
cant changes to a project without prior
HUD approval, evidenced by a grant
amendment gigned by HUD and the re-
cipient., Significant changses include a
change of reciplent, a change of project
gite, additions or deletions in the types
of eligible activities approved for &
project, a ghift of more than 10 percent
from one approved eligible activity to
another, a reduction in the number of
units, and a change in the subpopula-
tion served,

(2) Approval of sabstitution of the re-
cipient ig contingent on the new recipi-
ent meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOF A, Ap-
proval of shifting funds between activi-
ties and changing subpopulations is
contingent on the change being nec-
esgary to better serve eligible persons
within the geographlc area and ensur-
ing that the pricrities established
under the NOFA in which fthe grant
was originally awarded, or the most re-
cent NOFA, are met.

(¢)y Documentation of changes not re-
guiring a grant amendment, Any other
chahges %o an approved grant or
project must be fally documented in
the recipient’s or subrecipient’s
records. '

§578.107 Sanctions.

(a) Performance reviews. (1) HUD will
review the performance of each recipi-
ent in carrying out its reaponsibilities
under this part, with or without prior
notice to the recipient., In conducting
performance reviews, HUD will rely
primarily on information obtained
from the records and reports from the
recipient and subrecipients, as well as
information from on-site monitoring,
audit reports, and information gen-
erabted from HUD’s financiai and re-
porting systems (e.g., LOCCS and e-
snaps) and HMIS, Where applicable,
HUD may also consider relevant infor-
mation pertaining to the recipient’s
performance gained from other sources,
including citizen comments, complaint
determinations, and litigation,

265




§578.107

(2y If HUD determines preliminarily
that the recipient or one of its sub-
recipients has not complied with a pro-
gram reguirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the bhasis of substantial facts and
data that the recipient has complied
with the requirements. HUD may
change the method of payment to re-
gquire the recipient to submit docu-
mentation before payment and obtain
HULIYs prior approval sach time the re-
cipient draws down funds. To obtain
prior approval, the recipient may be re-
guired to manually sabmit its payment
requests and supporting documentation
to HUD ir order to show that the funds
to be drawn down will be expended on
eligible activities in accordance with
all program reguirements.

(3) If the recipient fails to dem-
onstrate to HUD's satisfaction that the
activities were carried out in compli-
ance with program requirements, HUD
may take one or more of the remedial
actions or sanctions specified in para-
graph (b) of this section.

(b) Remedial actions and sanctions. Re-
medial actions and sanctions for a fail-
ure to meet a program requirement
will be designed to prevent a continu-
ation of the deficiency; to mitigate, to
the extent possible, its adverse effects
or consequences; and to prevent its re-
currence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and pre-
vent noncompliance with program re-
guirements, including:

(i) Preparing and following a sched-
ule of actions for carrying out activi-
ties and projects affected by the non-
compliance, including schedules, time-
tables, and milestones necessary to im-
plement the affected activities and
projects;

(ii) Establishing and following =2
management plan that assigns respon-
sibilities for carrying out the remedial
actions;

(iil) Canceling or revising activities
or projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramming grant funds that
have not yet heen expended from af-
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fected activities or projects to other el-
igible activities or projects;

(v) Suspending disbursement of grant
funds for some or all activities or
projects;

{vi) Reducing or terminating the re-
maining grant of a subrecipient and ei-
ther reallocating those funds to other
subrecipients or returning funds to
HUD,; and

(vii) Making matching contributions
before or as draws are made from the
reciplent’s grant.

(2) HUD may change the method of
paymesent tio a reimburgement basis,

(3) HUD may suspend payments to
the extent HUD determines necessary
to preclude the further expenditure of
funds for affected activities or projects.

(4 HUD may continue the grant with
& substitute recipient of HUD’s choos-
ing.

(6) HUD may deny matching credit
for all or part of the cost of the af-
fected activities and require the recipi-
ent to make further matching con-
tributions to make up for the contribu-
tion determined to be ineligible,

(6) HUD may require the recipient to
reimburse the recipient’s line of credis
in an amount equal to the funds used
for the affected activities.

(7Y HUD may reduce or terminate the
remaining grant of a recipient.

(8) HUD may condition a future
grant, /

{99 HUD may #take other remedies
that are legally available.

{¢) Recipient sanctions. If the recipient
determines that a subrecipient is not
complying with a program requirement
or its subrecipiont agreement, the re-
cipient must take one of the actions
listed in paragraphs (a) and (b) of this
section,

(d) Decobligation. HUD may deohligate
funds for the following reasons:

(1) If the timeliness standards in
§578.86 are not met;

(2) If HUD defermines that delays
completing construction activities for
a project wiill mean that the funds for
other funded activities cannot reason-
ahly be expected to be expended for eli-
gible costs during the remaining term
of the grant;
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(3) If the actual total cost of acquisi-
tion, rehabilitation, or new construc-
tion for a project is less than the total
cost agreed tio in the grant agreement;

(4) If the actual annual leaging costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost
agreed to in the grant agreement for a
one-year period,;

(5) Program participants have not
moved into units within 3 months of
the time that the unilts are available
for occupancy; and

(6) The grant agreement may set
forth in detail other circumstances
under which funds may be deobligated
and other sanctions may be imposed.

§578.109 Closeout.

(a} In general. Grants will be closed
out in accordance with the require-
ments of 2 CFR part 200, subpart D, and
closeout procedures established by
HUD.

(b} Reports. Applicants must submit
all reports required by HUD no later
than 90 days from the date of the end of
the project’s grant term.

() Closeout agreement. Any obliga-
tions remaining as of the date of the
clossout must be covered by the $erms
of a closeout agreement, The agree-
ment will be prepared by HUD in con-
sultation with the recipient. The agree-
ment must identify the grant being
cloged out, and include provisions with
respect to the following:

(1) Tdentification of any closeont
costR or contingent liabilities subject
to payment with Continuum of Care
program funds after the closeonut agree-
ment is signed;

(2) Identification of any unused grant
funds to be deobligated by HUD;

() Identification of any program in-
come on deposit in financial institu-
tiong at the time the closecut agree-
ment is signed;

(4) Degcription of the recipient’s re-
spongsibility after closeout for:

(i) Compliance with all program re-
quirements in using program income
on deposit at the time the claseout
agreoment is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;

§581.1

(i1) Use of real property assisted with
Continuum of Care program funds in
accordance with the terms of commit-
ment and principles;

(iii) Use of personal property pur-
chased with Continuum of Care pro-
gram funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in addi-
tion to the obligations in paragraphs
(c)(1) through (4) of this section.

[77 FR 45442, July 31, 2012, as amended at 80
FR 76940, Dec. T, 2015]

PART 581—USE OF FEDERAL REAL
EESOSPERTY TO ASSIST THE HOME-

Sec.
581.1
581.2
A81.3
581.4
581.5
581.9
581.7

Definitions.

Applicability.

Collecting the information.
Suitability determination.

Real property reported excess to GSA.
Suitability criteria,
Determination of availability.
581.8 Public notice of determination,
5819 Application process.

681,10 Action on approved applications.
581.11 TUnsuitable properties..

581.12 No applications approved.

581.13 Waivers,

AUTHORTITY: 42 U.S.C. 11411 note; 42 T7.8.C,
3635(c),

BOURCE: 56 'R 23794, 23795, May 24, 1991, un-
less otherwise noted.

§581.1 Definitions.

Applicant means anhy representative
of the homeless which hags submitted
an application te the DPepartment of
Health and Human Services to obtain
use of a, particular suitable property to
assist the homeless.

Checklist or property checklist means
the form developed by HUD for use by
landholding agencieg to report the in-
formation to be used by HUD in mak-
ing determinations of suitability.

Classification means a property’s des-
ignation as unutilized, underutilized,
excess, or surplus.

Day means one calendar day includ-
ing weekends and holidays.

Eligible organization means a State,
uwnit of local government or a private
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PART 200—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS

Subpart A—Acronyms and
Definitions

ACRONYMSB

Sec,
200.0
200.1
200.2
200.3
200.4
200.5
200.6
200.7

Acronyms.

Definitions.

Acquigition cost.

Advance payment.

Allocation,

Audit finding,

Auditee.

Aunditor,

200.8 Budget.

260.9 Osntral service cost allocation plan,

200.10 Catalog of Federal Domestic Assist-
ance (CFDA) number,

200.11 CFDA program title.

200.12 Capital assets,

200,13 Capital expenditures.

200,14 Claim.

200.15 Class of Federal awards.

200.16 Closeout,

200.17 Cluster of programs.

200,18 Cognirant agency for audit.

200.1% Cognizant agency for indirect costs.

200.20° Computing devices,

200,21 Compliance supplement.

200.22 Contract.

200.23 Contractor.

200.24 Copoperalive agreeinent.

200.25 Cooperative audit resolution,

200.26 Corrective actlon.

200.27  Cost allocation plan.

200.28 Cost objective.

200.28 Cogt sharing or matching.

200.30 Cross-cutting andif finding.

200.31 [Reserved]

200.32 Date Tmniversal Nuinbering System
(DUNS) nuinhet,

200.33 Eqgunipment,

200.34 Expenditures.

200.368 Federal agency.

200,36 Federal Audit Clearinghouse {(FFAC).

200.87 YFederal awarding agency.

200.38 Federal award.

200.39 Federal award date,

200.40 Federal financial assistance.

200.41 TFederal interest.

200.42 Federal program.

200,43 TFederal share.

200.44 Final cost objective.

200,46 TFixed amount awards.

200.46 Torelgn public entity.

200.47 Toreign organization.

7

200.48 General purpose equipment.

200.49 CGeneraliy Accepted Accounting Prin-
ciples (GAAT). :

200,80 Generally Accepted Government Au-
diting Standards (GFAGAS).

200.51 Grant agreement.

200.52 Hoapital.

200.53 Improper payment.

200,54 Indian tribe (or ‘‘federally recognized
Indian tribe™).

200.56 Institutions of Higher
(IHAs),

200.56 Indirect (facilities & administrative
(F&AY) costs,

200.57 Indirect cost rate proposal.

200,68 Information techiiology systems,

200,69 Intangikle property.

200.60 Intermediate cost objective.

200.61 Internal controls,

20{.62 Internal comntrol cver compliance re-
quirements for Federal awards.

200.63 Loan.

208.64 Local government.

204.65 Major program.

200.66 Management decision.

200,67 Micro-purchass.

200,88 Modified Total Direct Cost (MTDC).

204,62 Non-Federal entity.

200.70 Nonprofit organization,

208,731 Obligations.

200,72 Office of Management and Budget
(OMB),

208.73 Oversight agency for audit,

200.74 Pass-through entity,

200,76 Participant support costs,

200,76 Parformance goal.

200,77 Period of performance.

200,78 Personal property.

200,78 Personally Identifiakle Information
(PII).

200,80 Program income,

2004,8t Property,

208.82 Protected Personally Identifiable In-
formation (Protected PII).

200.83 Project cost.

200.84 Questioned cost.

200.86 Real property.

200.86 Recipient.

200.87 Research and Development (R&D).

200.88 Simplified acquisition threshold.

203,89 Special purpose equipment.

200,90 State,

20091 Student Financial Aid (SFA).

208,92 Subaward.

200,93 SBubrecipient.

200,94 Buppiies.

20895 Termination.

200,96 Third-party in-kind contributions.

200.97 Unliquidated obligations,

200.98 Unobligated balance,

204,98 Voluntary committed cost sharing.

Hducation
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Subpart B—General Provisions

200.100
200,101
200.102
204,108
200,104
200.105
200,106
200,107
200.108
200.109
200,110
200.111
200.112
200,113

Purpose.

Applicability.
Hxceptions,

Anthorities.
Supersession,

Hffect on other issuances.
Agency implementation.
OMB responsibilities.
Inguiries.

Review date.
Hifective/appiicability date.
Hnglish language.
Conflict of interest.
Mandatory disclosures.

Subpart C—Pre-Federal Award Require-
ments and Contenis of Federal Awards

200.200 Purpose,

200,201 Uss of grant agreements (including
fixed amount awards), cooperative agree-
ments, and contracts.

200,202 Requirement to provide public no-
tice of Federal financial assistance pro-
grams,

200,203 Notices of funding opportunities,

200.204 Federal awarding agency review of
merit of proposals.

280,206 TFederal awasrding agency review of
risk posed by applicants,

200.206 BStendard application reguirementa.

200.207 Specific conditions.

200.208 Certifications and representations,

200.20% Pre-award costs,

200.210 TInformation contained in a Federal
award.

200.211 Public access to Federal award infor-
mation.

200.212 Reporting a determination that a
non-Federal entity 1s not qualified for a
Federal award.

200.213 Suspension and debarment.

Subpart D—Post Federal Award
Requirements

STANDARDS FOR FINANCIAL AND PROGEAM
MANAGEMENT

200,300 Statutory and naticnal policy re-
quirements.

200.301 Performance meagurement,

200,302 Financial management,

200.303 Internal comtrols.

200,304 Bonds,

200.305 Payment.

200,306 Cost sharing or matching.

200,307 Program income.

200.308 Revislon of budget and program
pians.

200,305 Period of performance,

PROPERTY STANDARDS

200.310 Insurance coverage,
200.311 Real properiy.
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200.312 Federally-owned and exempt prop-
arty.

200,313 EBguipment.

200.314 Supplies,

200,316 Intangible property.

200.316 Property trust relationship.

PROCUREMENT STANDARDS

200,317
200.318

Procurements by states,

General procurement standards.

204319 Competition.

200.320 Methods of procurement to be fol-
lowed.

200.321 Contracting with small and minority
businesses, woinen’s business enterpriges,
and labor surplus area firms.

200.322 Procurement of recovered materials,

200.323 Contract cost and price.

200.32¢ TFederal awarding agency or pass-
through entity review.

200.325 Bonding requirements,

200.3268 Contract provigions,

PERFORMANCE AND FINANCIAL MONITORING
AND REPORTING

200,327 Financial reporting.

200,328 Monitoring and reporting program
performance,

200.329 Reporting on real property.

SUBRECIPIENT MONITORING AND MANAGEMENT

200.330 Subrecipient and contractor deter-
minations,

200,331 Requirements for pass-through enti-
ties.

200.332 Fixed amount subawards.

RECORD RETENTION AND ACCESS

200.333 Retention requirements for records.

200.334 Reguests for transfer of records.

200.336 Metheds for collection, transmission
and syorage of information,

200,336 Access to records.

200,337 Resirictions on public access to
records,

REMEDIES FOR NONCOMPLIANCE

200.338 Remedies for noncompliance.

200.339 Termination.

200.340 MNotification of termination require-
ment.

200.341 Opportunities to c¢bject, hearings
and appeals,

200.342 Rffects of suspension and termi-
nation.

CLOSEOUT
200,343 Closeout.

PoST-CLOSBOUT ADJUSTMENTS AND
CONTINUING RESPONSIBILITIES

200.344 Post-closecut adjustments and con-
tinuing responsibilities.



OMB Guidance

COLLECTION OF AMOUNTS DUE
200.346 Collection of amounts due.

Subpart E—Caost Principles

GENERAL PROVISIONS

200.400 Policy guide.
200,401 Application.

Basio CONSIDERATIONS

200.402 Composition of costs,

200.403 Factors affecting allowability of
costs.

200.404 Reasonable costs.

200.4056 Allocabls costs,

200.406 Applicable credlts.

200.407 Prior written approval (prior ap-
proval),

200.408 Limitation on allowance of costs.

200.409 Special vonsiderations,

200.410 Collection of unallowable costa.

200.411 Adjnstment of previously negotiated
indirect (F&A) coat rates containing un-
allowable costs.

DIRECT AND INDIRECT (Fé&rA) COSTS

200.412 Classification of costs.
200,413 Direct costs.

200,414 Indirect (F&A) costs.
200,416 Required certifications,

SPRCIAL CONSIDERATIONS FOR STATHES, LGGAL
GOVERNMENTS AND INDIAN TRIBES

200.418 Cost allocation plans and indirect
cost proposals.
200,417 Imteragency service.

SPECIAL CONSIDERATIONS FOR INSTITUTIONS OF
HIGHER HDUCATION

200.4%8 Costs incurred by states and local
governments,

200,419 Cost accounting standards and dis-
closure statement,

QENERAL PROVISIONS FOR SHLECTED ITEMS OF
Cosr

200.420 Conslderations for selected items of
cost,

200,421 Advertising and public relations.

200,422 Advisory councils.

200,423 Alcoholic beverages.

200,424 Almmnifae activities.

200,426 Audit services.

200,426 Bad debts.

200,427 Bonding costs.

200,428 Collections of improper payments,

200,428 Commencement and convocation
costs.

200.430 Compensation—personal serviceas.

200.431 Compensation—fringe benefits.

200.432 Conferences,

200433 Contingency provisions.

200.434 Contributions and donations.
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200.435 Defense and prosecution of criminal
and civil proceedings, claims, appeals
and patent infringements.

200,436 Depreciation.

200.437 Employee health and welfare costs.

200,438 Hntertainment coats.

200,439 Equipment and other capital expend-
itures.

200.440 Exchange rates.

200.441 Fines, penalties, damages and other
gottlements,

208,442 Fund raising and investment man-
agement costs.

700,443 Gains and losses on disposition of de-
preciable assets.

200.444 General costs of government,

200.445 Goods or services for personal age.

200.446 Idle facilities and idle capacity.

200.447 Insurance and indemnification.

200,448 Intellectual property.

200.449 Interest.

200.450 Liobbying.

200,451 Liosses on other awards or contracts,

200.452 Maintenance and repair costs.

200,463 Materials and supplies costs, includ-
ing costs of computing devices.

200.454 Memberships, subscriptions, and pro-
fessional activity costs,

200,456 Organization costs.

200.456 Participant support costs.

200.457 Plant and security costs.

200,468 Pre-award costs.

200,459 Professionel service costs,

200.460 Proposal costs.

200.461 Publication and printing costs.

200,462 Rearrangement and reconversion
costs.

200.463 Recruiting costs.

200.464 Relocation costs of employees.

200,466 Rental costs of real property and
equipment.

200.466 Scholarships and student aid costs.

200,467 Selling and marketing costs,

200.468 Specialized service facilities.

900,469 Btudent activity costs.

200,470 Taxes (including Value Added Tax).

200.471 Termination cosls,

200,472 Training and education costs.

200,473 Transportation costs.

200.474 Travel cosbs.

200,475 Trustees,

Subpar F—Audit Requirements

GENERAL
200.500 Purpose.

AUDITS

200.501 Audit requirements,

200.502 Basis for determining
awards expended.

200.503 Relation to other
ments,

208,604 Fregquency of audits,

200.505 Sancticns,

200,506 Audit costs.

Federal

andit require-
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200,507 Program-gpecific andits,

AUDITEES

290.508
200.509
200.510
200,611
200.512

Auditee responsibilities,
Auditor selection.
Financial statements,
Andit findings follow-up,
Report submission.,

FEDERAL AGENCIRS

200,513 Responasibilities.

AUDITORS

200.534
200.515
200.616
200.517
200.518
200.619
200.620

Bcope of audit.

Audit reporting.

Audit findings.

Audit documentation.

Major program determination.
Criteria for Federal program risk.
Criteria for a low-risk anditee.

MANAGEMENT DECISIONS

200.521 Management decision.

APPENDIX I TO PART 200—FULL 'TEXT OF NoO-
TICE OF FUNDING OPPORTUNITY

APPENDIX II To PART 200—CONTRACT PROVI-
8I0NS FOR NON-FEDERAL ENTITY CON-
TRACTS UNDER FEDERAL AWARDS

APPENDIX III TO PART 200—INDIRECT (F&A)
CoSTS IDENTIFICATION AND ASSIGNMENT,
AND RATE DETERMINATION FOR INSTITU-
TIONS OF HIGHER EDUCATION (ITHES)

APPENDIX IV TO PART 200—INDIRECT (F&A)
C03Ts IDENTIFICATION AND ASBIGNMENT,
AND RATE DETERMINATION FOR NONPROFIT
ORGANIZATIONS

APPENDIX V TO PART 200— BTATE/LOCAL Gov-
ERNMENTWIDE CENTRAL SBERVICE COST AL-
LOCATIGN PLANS

APPENDIX VI TO PART 200—PUBLIC ASSIST-
ANCE COST ALLOCATION PLANS

APPENDIX VII TO PART 22— STATES AND
LOCAL GOVERNMENT AND INDIAN TRIBE IN-
DIRECT COST PROPOSALS

AFPENDIX VIII To PART 200—NONPROFIT OR-
GANIZATIONS EXEMPTED FROM SUBPART
E—Co0ST PRINCIFLES OF PART 200

APpPENDIX IX T¢ PART 200—HOSPITAL CoST
PRINCIPLES

APPENDIX X TO PART 200—DATA COLLECTION
FoBRM (ForRM SF-SAC)

ApPpENDIX XTI TO PART 200—COMPLIANCGE SUP-
PLEMENT

APPENDIX XII TO PART 200—AWARD TERM AND
CONDITION FOR RECIPIENT INTEGRITY AND
PERFORMANCE MATTERS

AUTHORITY: 31 U.8.C. 503

SOURCE: 78 FR 78608, Dec, 28, 2013, unless
otherwise noted,
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Subpart A—Acronyms and
Definitions

ACRONYMS
§200.0 Acronyms.

ACRONYM TERM

CA8 Cost Accounting Standards

CFDA Catalog of Federal Domestic
Assistance

CFR Code of Federal Regulations

CMIA Cash Management Improve-
ment Act

COG Councils Of Governments

COS0 Committee of Sponsoring Orga-
nizations of the Treadway Commis-
sion

EPA Environmental Protection Agen
cy

ERISA Employee Retirement Income
Security Act of 1974 {29 U.S.C. 1301-
1461)

EUI Hnergy Usage Index

FP&A Pacilities and Administration

FAC Pederal Audit Clearinghouse

FAIN Federal Award Identification
Number

FAPIIS Federal Awardee Perform-
ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation

FFATA Federal Funding Account-
ability and Transparency Act of 2006
or Transparency Act—Public Law
109-282, as amended by section 6202(a)
of Public Law 110-252 (31 U.8.C. 6101)

FICA Federal Insurance Contribu-
tions Act

FOIA Freedom of Information Act

FR Federal Register

FTE Full-time equivalent

GAAP Generally Accepted Account-
ing Principles

GAGAS Generally Accepted Govern-
ment Auditing Standards

GAO Government Accountability Of-
fice

GOCO Government owned, contractor
operated

GBA General SBervices Administration

IBS Institutional Base Salary

THE Institutions of Higher Education

IRC Internal Revenue Code

ISDEAA Indian Self-Determination
and Education and Assistance Act

MTC Modified Total Cost
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MTDC Modified Total Direct Cost

OME Office of Management and Budg~
et

PII Personally Identifiable Informa-
tion

PMS Payment Management System

PRHFP Post-retirement Health Plans

PTE Pags-through Entity

REUI Relative Energy Usage Index

SAM System for Award Management
(accessible at hitps:/Awww.sam.gov)

SFA Student Pinancial Aid

SNAP Supplemental Nutrition Assist-
ance Program

SPOC 8ingle Point of Contact

TANF Temporary Agsistance for
Needy Families

THFM Treasury Financial Manual

U.8.C. Unibted States Code

VAT Value Added Tax

[78 FR 78608, Dec. 26, 2013, as amended at 7%
FR 75880, Dec. 18, 2014; 80 FR 43308, July 22,
2015]

§200.1 Definitions.

These are the definitions for terms
used in this part. Different definitions
may be found in Federal statutes or
regulations that apply more specifi-
cally to particular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided in governmentwide
standard information collections.

§200.2 Acquisition cest.

Acquisition cost means the cost of the
asset including the cost to ready the
agset for its intendesd use. Acquisition
cost for equipment, for example, means
the net invoice price of the squipment,
including the cost of any modifica-
tions, attachments, accessories, or aux-
iliary apparatus necessary to make it
usable for the purpose for which it is
acquired. Acquisition costs for soft-
ware includes those development costs
capitalized in accordance with gen-
erally accepted accounting principles
(GAAP)., Ancillary charges, such as
taxes, duty, protective in transit insur-
ance, freight, and installation may be
included in or excluded from the acgui-
gsition cost in accordance with the non-
Federal entity’s regular accounting
practices.
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§200.8

§200.3 Advance payment.

Advance payment means a payment
that a Federal awarding agency or
pass-through entity makes by any ap-
propriate payment mechanism, includ-
ing a predetermined payment schedule,
before the non-Federal entity disburses
the funds for program purposes.

§200.4 Allocation,

Allocation means the process of as-
signing a cost, or a group of costs, to
one or more cost objective(s), in rea-
sonable proportion to the benefit pro-
vided or other equitable relationship.
The process may entail assigning a
cost(s) directly to a final cost objective
or through one or more intermediate
cogt objectives.

§200.5 Audit finding.

Audit finding means deficiencies
which the auditor is required by
§200.516 Audit findings, paragraph (a)
to report in the schedule of findings
and questioned costs.

§200.6 Auditee,

Auditee means any non-Federal enti-
ty that expends Federal awards which
must be audited under Bubpart F—
Audit Requirements of this part.

§200.7 Auditor,

Auditor means an auditor who is a
public accountant or a Federal, state,
local government, or Indian tribe audit
organizatior, which meets the general
standards specified for external audi-
tors in generally accepted government
auditing standards (GAGAS). The term
aunditor does not include internal audi-
tors of nonprofit organizations.

[79 FR 76880, Dac. 18, 2014}

§200.8 Budget.

Budget means the financial plan for
the project or program that the Fed-
eral awarding agency or pass-through
entity approves during the Federal
award process or in subsequent amend-
ments to the Pederal award. It may in-
clude the Federal and non-Federal
share or only the Federal share, as de-
termined by the Federal awarding
agency or pass-through entity.




§200.9

§200.9 Ceniral service cost allocation
plan.

Central service cost allocation plon
means the documentation identifying,
accumulating, and allocating or devel-
oping billing rates based on the allow-
able costs of services provided by a
state, local government, or Indian tribe
on a centralized basis to its depart-
ments and agencies, The ¢osts of these
services may be allocated or billed to
users.

§200.10 Catalog of Federal Domestic
Assistance (CFDA) member,

CFDA number means the number as-
signed to a Federal program in the
CFDA.

§200.11 CFDA program title.

CFDA program title means the title of
the program under which the Federal
award was funded in the CFDA.

§200.12 Capital assets.

Capital assets means tangible or in-
tangible assets used in operations hav-
ing a useful life of more than one year
which are capitalized in accordance
with GAAP, Capital assets include:

(a) Land, buildings (facilities), equip-
ment, and intellectual property (in-
cluding software) whether acquired by
purchase, construction, manufacture,
lease-purchase, exchange, or bthrough
capital leases; and

(hy Additions, improvements, modi-
fications, replacements, rearrahnge-
ments, reinstallations, renovations or
alterations to capital assets that mate-
rially increase their value or useful life
(not ordinary repairs and mainte-
nance}.

§200.13 Capital expenditures,

Capital erpenditures means expendi-
tures bo acquire capital assets or ex-
penditures to make additions, improve-
ments, modifications, replacements,
rearrahgements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially increase their
value or useful life.

§200.14 Claim.

Claim means, depending on the con-
text, either:
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(a} A written demand or written as-
sertion by one of the parties to a Fed-
eral award seeking as a matter of
right:

(1) The payment of money in a sum
certain;

(2) The adjustment or interpretation
of the terms and conditions of the Fed-
eral award; or

{3) Other relief ariging under or relat-
ing to a Federal award,

(b) A request for payment that is not
in dispute when submitted.

§200.16 Class of Federal awards.

Class of Federal awards means a group
of Federal awards either awarded under
a specific program or group of pro-
grams or to a gpecific type of non-Fed-
eral entity or group of non-Federal en-
tities to which specific provisions or
exceptlons may apply.

§200.16 Closeout,

Closeout means the process by which
the PFederal awarding agency or pass-
through entity determines that all ap-
plicable administrative actions and all
required work of the Federal award
have been completed and takes actions
a8 described in §200.343 Cioseout,

$200.17 Cluster of programs,

Cluster of programs means a grouping
of closely related programs that share
common coempliance reguirements. The
types of clusters of programs are re-
search and development (R&D), student
financial aid {(SFA), and other clusters.
“Other clusters’ are as defined by OMB
in the compliance supplement or as
designated by a state for Fedsral
awards the state provides to its sub-
recipients that meet the definition of a
cluster of programs. When desighating
an ‘“‘other cluster,” a state must iden-
tify the Federal awards ineluded in the
cluster and advise the subrecipients of
compliance requirements applicable to
the cluster, consistent with §200,331
Requirements for pass-through enbi-
tieg, paragraph (a). A cluster of pro-
grams must be considered as one pro-
gram for determining major programs,
as degcribed in §200.518 Major program
determination, and, with the exception
of R&D as described in §200.501 Audit
requirements, paragraph (¢}, whether a
program-specific audit may he elected.
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§200.18 Cognizant agency for audit.

Cognizant agency for cudit means the
Feoderal agency designated to carry ous
the respongibilities described in
§200.513 Responsibilities, paragraph (a).
The cognizant agency for audit is not
necessarily the same as the cognizant
agency for indirect costs. A list of cog-
nizant agencies for audit may he found
at the FAC Web site.

§200.19 Cognizant agency for indirect
costs.

Cognizant agency for indirect costs
means the Federal agency responsible
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect
cost proposals developed under this
part on behalf of all Federal agencies.
The cognizant agency for indirect cost
is not necessarily the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agencies see the
following:

(a) Por IHEs: Appendix III to Part
200—Indirect (F&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher
Eduoation (THEs), paragraph C.11.

(b) Por nonprofit organizations: Ap-
pendix IV fo Part 200—Indirect (F&A)
Costs Identification and Assignment,
and Rate Determination for Nouprofit
Organizations, paragraph C.2.a.

(c) For state and local governments:
Appendix V to Part 200—State/Local
Governmentwide Central Service Cost
Allocation Plans, paragraph F.1.

{d) For Indian tribes: Appendix VII to
Part 200—States and Local Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.1. ‘

[78 FR 78608, Dec. 26, 2013, as amended at 7%
FE 75880, Dec. 19, 2014; 80 FR 54407, Sept. 10,
20153

§200.20

Computing devices means machines
used to acquire, store, analyze, process,
and publigh data and other information
electronically, inecluding accessories
(or ‘“‘peripherals’) for printing, trans-
mitting and receliving, or storing elec-
tronic information. See also §§200.94
Supplies and 200.58 Information tech-
nology systems,

Computing devices,
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§200.24

§200,21 Compliance supplement.

Compliance supplement means Appeh-
dix XTI to Part 200—Compliance Supple-
ment (previously known as the Cir-
cular A-133 Compliance Supplement).

§200.22 Contract,

Contract means a legal instrament by
which a non-Federal entity purchases
property or services needed to carry
out the project or program under a
Federal award, The term as used in
this part does not include a legal in-
strument, even if the non-Federal enti-
ty considers it a contract, when the
substance of the transaction meets the
definition of a Federal award or
subaward (see §200.92 Subaward),

§200.23 Contractor.

Contractor means an entity that re-
ceives a contract as defined in §200,22
Contract,

§200.24 Cooperative agreement.

Cooperative agreement means a legal
inatrument of financial assistance be-
tween a Federal awarding agency or
pass-through entity and a non-Federal
entity that, consistent with 31 U.8.C.
6302-6305:

(a) Is used to enter into a relation-
ghip the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
{(see 31 U.8.0. 6101(3)); and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty’s direct benefit or use;

(b) Is distinguished from a grant in
that it provides for substantial inveolve-
ment hbetween the Federal awarding
agency or pass-through entity and the
non-Federal entity in carrying out the
activity contemplated by the Federal
award.

(¢) The term does not include:

(1) A cooperative research and devel-
opment agreement ag defined in 16
U.8.C. 8710a,; or

(2) An agresment that provides only:

(i) Direct United States Government
cash assistance to an individual;

(ii) A subsidy;

(ii1) A loan;

(iv) A loan guarantee; or




§200.25

(v) Insurance.

§200.26 Cooperative audit resolution.

Cooperative audit resolution means the
use of audit follow-up techniques which
promote prompt corrective action by
improving communication, fostering
collaboration, promoting trust, and de-
veloping an understanding between the
Federal agency and the non-Federal en-
tity. This approach is based upon:

(a) A strong commitment by Federal
agency and non-Federal entity leader-
ship to program integrity,;

(b) Federal agencies strengthening
partnerships and working coopera-
tively with non-Federal entities and
their auditers; and non-Federal enti-
ties and their auditors working coop-
eratively with Federal agencies;

(¢} A focus on current conditions and
corrective action going forward;

(d) Federal agencies offering appro-
priate relief for past aoncompliance
when audits show prompt corrective
action has occurred; and

(e) Federal agency leadership sending
a clear message that continued failure
to correct conditions identified by au-
dits which are likely to cause improper
payments, fraad, waste, or abuse is un-
acceptable and will result in sanctions.

§200.26 Corrective action.

Corrective action means action taken
by the auditee that:

(a) Corrects identified deficiencies;

(b} Produces recommended improve-
ments; or

(c) Pemonstrates that audit findings
are either invalid or do not warrant
auditee action,

§200.27 Cost alloeation plan.

Cost allocation plan means central
gervice cost allocation plan or public
assistance cost allocation plan.

§200.28 Cost objective.

Cost objective means a program, func-
tion, activity, award, organizational
subdivision, contract, or work unit for
which cost data are desired and for
which provision ig made to accumulate
and measure the cost of processes,
products, jobs, capital projects, etec. A
cost objective may be a major function
of the non-Federal entity, a particular
service or project, a Federal award, or
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an indirect (Facilities & Administra-
tive (F&A)Y) cost activity, as described
in Subpart E—Cost Principles of this
Part. See also §§200.44 Final cost objec-
tive and 200.60 Intermediate cost objec-
tive,

§200.29 Cost sharing or matching.

Cost sharing or matching means the
portion of project costs not paid by
Federal funds (unless otherwise author-
ized by Federal statute). See also
§200.306 Cost sharing or matching.

§200.30 Cross-cutiing audit finding.

Cross-cutting audit finding means an
audit finding where the same wunder-
lying condition or issue affects Federal
awards of more than one Fedsral
awarding agency or pass-through enti-
ty.

§200.31 Disallowed costs.

Disallowed costs means those charges
to a Federal award that the Fedsral
awarding agency or pass-through enti-
ty determines to be unallowable, in ac-
cordance with the applicable Federal
statutes, regulations, or the terms and
conditions of the Federal awarad.

§$200.32 [Reserved]

§200.33 Egquipment.

Eguipment means tangible personal
property (including information tech-
nology systems) having a useful life of
more than one year and a per-unit ac-
quisition cost which equals or exceeds
the lesser of the capitalization level es-
tabiished by the non-Federal entity for
financial statement purposes, or $5,000.
See also §§200.12 Capital assets, 200.20
Computing devices, 200.48 General pur-
pose equipment, 200.68 Information
technology systems, 200.89 Special pur-
pose equipment, and 200.94 Supplies.

§200.34 Expenditures.

Erpenditures means charges made by
a non-Federal entity to a project or
program for which a Federal award was
received.

(a) The charges may be reported on a
cash or accrual basls, ag long as the
methodology is disclosed and is con-
sistently applied.

(b) For reporis prepared on a cash
basis, expenditures are the sum of;
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(1) Cash disbursements for direct
charges for property and services;

(2) The amount of indirect expense
charged;

(3) The value of third-party in-kind
contributions applied; and

(4) The amount of cash advance pay-
ments and payments made to sub-
recipients.

{c} For reports prepared on an ac-
crual basgis, expenditures are the sum
of:

(1) Casgh disbursements for direct
charges for property and services,;

{2) The amount of indirect expense
incurred; )

{8) The value of third-party in-kind
contributions applied; and

{4y The net increase or decrease in
the amounts owed by the non-Federal
entity for.

(i) Goods and other property re-
celved;

(i) Bervices performed by employees,
contractors, subrecipients, and other
payees; and

(iil) Programs for which no current
gervices or performance are required
guch as annuities, insarance claims, or
other benefit payments.

§200.35 Federal agency.

Federal agency means an ‘‘agency’ as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.8.C. 5562(f).

§200.36 Federal Audit Clearinghouse
(FAQ),

FAC means the clearinghouse des-
ignated by OMB as the repository of
record where non-Federal entities are
required to transmit the reporting
packages required by Subpart F—Audit
Reqguirements of this part. The mailing
address of the FPAC is Federal Audit
Clearinghouse, Bureau of the Census,
1201 BE. 10th Street, Jeffersonville, IN
47132 and the web address is: hitp./har-
vester.census.gov/sac/, Any fature up-
dates to the location of the FAC may
be found at the OMB Web site.

§200,37 Federal awarding agency.

Federal aqwarding agency means the
Federal agency that provides a Federal
award directly to a non-Federal entity.
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§200.40

§200.38 Federal award.

Federal award has the meaning, de-
pending on the context, in either para-
graph (a) or {b) of this section:

(a)1) 'The Federal financial assist-
ance that a non-Federal entity receives
directly from a Federal awarding agen-
cy or indirectly from a pass-through
entity, as described in §200,101 Applica-
bility; or

(2) The cost-reimbursement contract
under the Federal Acquisition Regula-
tions that a non-Federal entity re-
celves directly from a Federal award-
ing agency or indireetly from a pass-
through entity, as described in §200.101
Applicability.

(b} The instrument setting forth the
terms and conditions. The instrument
is the grant agreement, cooperative
agreement, other agreement for assist-
ance covered in paragraph (b} of §200.40
Federal financial assistance, or the
cost-reimbursement. contract awarded
under the Federal Acquisition Regula-
tions.

(o) Federal award does not include
other contracts that a Federal agency
uses to buy goods or services from a
contractor or a coniract to operate
Federal Government owned, contractor
operated facilities (GOCOs).

(d) See also definitions of Federal fi-
nancial assistance, grant agreement,
and cooperative agreement,

§200.39 Federal award date.

Federal award daie means the date
when the Federal award is sighed by
the authorized official of the Federail
awarding agency.

§200.40 Federal financial assistance.

(a) Federal financial assistance means
assistance that non-Federal entities re-
ceive or administer in the form of:

(1) Grants;

(2) Cooperative agreements;

(8) Non-cash contributions or dona-
tions of property (including donated
surplusg property);

{4) Direct appropriations;

(B) Food commeodities; and

{8) Other financial asgsistance (except
assistance listed in paragraph (b) of
this section).

{(b) For §200.202 Requirement to pro-
vide public notice of Federal financial
assistance programs and Subpart F—




§200.41

Andit, Reguirements of this part, Fed-
eral financial assistance also includes as-
sistance that non-Federal entitieg re-
ceive or administer in the form of:

(1) Lioans;

(2) Loan Guarantees;

(3) Interest subgidies; and

(4) Insurance.

() Federal financial assistance does
not include amounts received as reim-
bursement for services rendered to in-
dividuals as described in §200.502 Basis
for determining Federal awards ex-
pended, paragraph (h) and (i) of this
part.

[78 FR 78608, Dec, 26, 2013, as amended at 80
FR 54407, Sept. 10, 2015]

$200.41 TFederal interest.

Federal interest means, for purposes of
§200.329 Reporting on real property or
when used in connection with the aec-
guisition or improvement of real prop-
erty, equiprment, or supplies under a
Federal award, the dollar amount that
is the product of the:

(a) Federal share of total project
costs; and

(b} Current fair market value of the
property, improvements, or both, to
the extent the costs of acquiring or im-
proving the property were included as
project costs.

§200.42 Federal program.

Federal program means.

(a) All Federal awards which are as-
signed a single number in the CFDA.

(b When no CFDA number is as-
signed, all Federal awards to non-Fed-
eral entities from the same agency
made for the same purpcse must be
combined and considered one program.

(¢} Notwithstanding paragraphs (a)
and (k) of this definition, a cluster of
programs. The types of clusters of pro-
grams are:

(1) Research and development (R&D);

(2) Student financial aid (8FA); and

{8) “Other clusters,” asg described in
the definition of Cluster of Programs,

[78 FR 78608, Dec. 26, 2013, as amended at T9
FR 76880, Dec. 19, 20614}
§200.43 Federal share.

Federal share means the portion of
the total project costs that are paid by
Federal funds,
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§200.44 Final cost objective.

Final cost objective means a cost ob-
jective which hasg allocated to it both
direct and indirect costs and, in the
non-Federal entity’s accumulation sys-
tem, is one of the final accumuiation
points, such as a particular award, in-
ternal project, or other direct activity
of a non-Federal entity., See also
§§200.28 Cost objective and 200.60 Inter-
mediate cost objective,

§200.45 Fixed amount awards.

Fired amount awards means a type of
grant agreement under which the Fed-
eral awarding agency or Jpass-through
entity provides a specific level of sup-
port without regard to actual costs in-
curred under the Federal award. This
type of Federal award reduces some of
the administrative burden and record-
Ekeeping requirements for both the non-
Federal entity and Federal awarding
agency or pass-through entity. Ac-
countability is based primarily on per-
formance and results. See §§200.201 Use
of grant agreements (including fixed
amount awards), cooperatbive agree-
ments, and contracts, paragraph (b)
and 200.332 Fixed amount subawards.

§200.46 Foreign public entity.

Foreign public entity means;

{a) A foreign government or foreign
governmental entity;

(b) A public international organiza-
tion, which is an organization entitled
to enjoy privileges, exemptions, and
immunities as an international organi-
zation under the International Organi-
zations Immunities Act (22 U.S.C. 288~
2881);

(¢) An entity owned (in whole or in
part) or controlled by a foreign govern-
ment; or

(d) Any other entity consisting whol-
ly or partially of one or more foreign
governments or foreign governmental
entities.

§200.47

Foreign organization means an entity
that is:

(a) A public or private organization
located in a country other than the
United States and its territories that is
subject to the laws of the country in
which it is located, irrespective of the

Foreign organization,
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citizenship of project staff or place of
performancs;

(b) A private nongovernmental orga-
nization lecated in a country other
than the United States that solicits
and receives cash contributions from
the general public;

(c) A charitable organization located
in a country other than the United
States that is nonprofit and tax ex-
empt under the laws of its country of
domicile and operation, and is not a
anivergity, college, accredited degree-
granting institution of education, pri-
vate foundation, hospital, organization
engaged exclugively in research or sci-
entific activities, church, synagogue,
mosque or other similar entities orga-
nized primarity for religious purposes;
or

(d) An organization located in a
country other than the United States
not recognized as a Foreign Public En-
tity.

[78 'R 78608, Dec. 26, 2013, as amended at 78
FR 75880, Dec. 19, 2014]

§200.48 General purpose equipment,

General purpose eguipment Mmeans
eqguipment which is not limited to re-
search, medical, scientific or other
technical activities. Examples inclade
office equipment and furnishings, mod-
ular offices, telephone networks, infor-
mation technology equipment and sys-
tems, air conditioning egquipment, re-
production and printing equipment,
and motor vehicles. See also HEquip-
ment and Special Purpoese Equipment.

§200.49 Generally Accepted Account-
ing Principles (GAAP).

GAAP has the meaning specified in
accounting standards issued by ths
Government Accounting Standards
Board (GASB) and the Financial Ac-
counting Standards Board (F'ASB).

§200.50 Generally Accepted Govern-
ment Auditing Standards (GAGAS).

GAGAS, also knewn as the Yellow
Book, means generally accepted gov-
ernment auditing standards issued by
the Compirolier General of the United
States, which are applicable to finan-
cial audits.

78 FR 78608, Dec, 26, 2013, as amended at T
FR 76880, Dec. 19, 2014}
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§200.53

§200,561 Grant agreement.

Grant agreement means a legal instru-
ment of financial assistance between a
Federal awarding agency or pass-
through entity and a non-Federal enti-
ty that, consistent with 31 U.8.C. 6302,
6304;

(a) Is used to enter into a relation-
ship the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized hy a law of the United States
(see 31 TU.8.C. 6101(3)); and not to ac-
quire property or services for the Fed-
eral awarding agency or pass-through
entity’s direct benefit or use;

(b) Is distinguished from a coopera-
tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
gral entity in carrying out the activity
contemplated by the Federal award.

(¢) Does not include an agreement
that provides only:

(1} Direct United States Government
cash assistance to an individual,;

(2y A subsidy;

(3} A loan;

(4y A loan guarantee; or

(6} Ingurance.

§§ﬁ0.52 I.-Io.s.pital... )

Hospital means a facility licensed as
a hospital under the law of any state or
a facility operated as a hospital by the

United States, a state, or a subdivision
of a state,

$200,63 Improper payment.

(a) I'mproper payment means any pay-
ment that should not have been made
or that was made in an incorrect
amount (including overpayments and
underpayments) under statutory, con-
tractual, administrative, or other le-
gally applicable requirements; and

(b) Improper paymenti includes any
payment to an ineligible party, any
payment for an ineligible good or serv-
ice, any duplicate payment, ary pay-
ment for a good or service not received
(except for such payments where au-
thorized by law), any payment that
does not account for credit for applica-
ble discounts, and any payment where
insafficient or lack of documsentation




§200.54

prevents a reviewer from discerning
whether a payment was proper.

§200.54 Indian tribe (or “federally rec-
ognized Indian tribe”).

Indian tribe means any Indian tribs,
band, nation, or other organized group
or community, including any Alaska
Native wvillage or regional or village
corporation as defined in or established
parsuant to the Alaska Native Claims
Bettlement Act (43 U.S8.C. Chapter 33),
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians (25
U.8.C. 450b(e)). See annnally published
Bureau of Indian Affairs list of Indian
Entities Recognized and Eligible to Re-
ceive Services.

§200.55 Institutions of Higher Edu-
cation (IHEs).

IHE is defined at 20 U.8.C. 1001.

§200.566 Indirect (facilities & adminis-
trative (F&A)) costs.

Indirect (F&A) costs means those costs
incurred for & common or joint purpose
benefitting mere than omne cost objec-
tive, and not readily assignable to the
cost objectives specifically benefitted,
without effort disproportionate %0 the
results achieved. To facilitate egui-
table distribution of indirect expenses
to the cost objectives served, it may be
necessary to establish a number of
pools of indirect (FP&A) costs., Indirect
(F&A) cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relative benefits derived.

[78 FR 78608, Dec, 26, 2013, as amended at 79
FR 75880, Dec. 19, 2014]

§200.57 Indirect cost rate proposal.

Indirect cost rate proposal means the
documentation prepared by a non-Fed-
eral entity to substantiate its request
for the establishment of an indirect
cost rate as described in Appendix IH
to Part 200—Indirect (F&A) Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEg) through Appendix
VII to Part 200—States and Local Gov-
arnment and Indian Tribe Indirect Cost
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Proposals of this part, and Appendix IX
to Part 200—Hospital Cost Principles,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880, Dec. 19, 2014]

§200.68 Information technology sys-
tems.

Information technology systems means
computing devices, ancillary equip-
ment, software, firmware, and similar
procedures, services (including support
gervices), and related resources. See
also §§200.20 Computing devices and
200.33 Eqguipment.

§200.59 Intangible property.

Intangible property means property
having no physical existence, such ag
trademarks, copyrights, patents and
patent applications and property, such
ag loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship (whether the property is tangible
or intangible}.

§200.60 Intermediate cost ochjective.

Intermediate cost objective means a
cost objective that is used to accumu-
late indirect costs or service center
costs that are subsequently allocated
to one or more indirect cost pools or
final cost objectives. Bee also §200.28
Cost objective and §200.44 Final cost
objective.

§200,61 Internal controls.

Internal controls means a process, im-
plemented by a non-Federal entity, de-
signed to provide reasonable assurance
regarding the achievement of objec-
tives in the following categories:

(a) Effectiveness and sfficiency of op-
erations,;

(b} Reliability of reporting for inter-
nal and external use; and

(¢) Compliance with applicable laws
and regulations.

§200.62 Internal control over compli-
ance requirements for Federal
awards.

Internal control over compliance re-
quirements for Federal awards means a
process implemented by a non-Federal
entity designed to provide reasonable
agsurance regarding- the achievement
of the following objectives for Federal
awards:
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(a} Transactions are properly re-
corded and accounted for, in order to:

(1) Permit the preparation of reliable
financial statements and Federal re-
ports;

(2) Maintain accountability over as-
sets; and

{3) Demonstrate compliance with
Federal statutes, regulations, and the
terms and conditions of the Federal
award;

{b) Transactions are executed in com-
pliance with;

(1) Federal statutes, regulations, and
the terms and conditions of the Federal
award that coald have a direct and ma-
terial effect on a Federal program; and

(2) Any other Federal statutes and
regulations that are identified in the
Compliance Supplemsnt; and

(¢) Funds, property, anhd other assets
are safeguarded against loss from un-
authorized use or disposition.

§200.63 Loan.

Loan means a Federal loan or lean
guarantee received or administered by
a non-Federal entity, excepi as used in
the definition of §200.80 Program in-
come.

(a) The term ‘‘direct loan’* means a
disbursement of funds by the Federal
Government to a non-Federal horrower
under a contract that requires the re-
payment of such funds with or without
interest. The term includes the pur-
chase of, or participation in, a loan
made by ancther lender and financing
arrangements that defer payment for
more than 80 days, including the sale of
a Federal Government asset on credit
terms. The term does not include the
acquisition of a federally guaranteed
loan in satisfaction of default claims or
the price support loans of the Com-
modity Credit Corporation.

(b) The term *‘direct loan obligation”
means a binding agreement by a Fed-
eral awarding agency to make a direct
loan when specified conditions are ful-
filled by the borrower.

(¢) The term “‘loan guarantee’ means
any Federal Government guarantee, in-
surance, or other pledge with respsct
t0 the payment of all or a part of the
principal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender, but dees not in-
clude the insurance of deposits, shares,
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or other withdrawable accounts in fi-
nancial institutions, )

(d) The term ‘‘loan guarantee com-
mitment” means a binding agreement
by a Federal awarding agency to make
a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party o the guar-
antee agreement.

$200.64 Local government.

Local government means any unit of
government within a state, including a:

(a) County;

(b) Borough;

(¢} Municipality;

(d4) City;

(e} Town,

(f) Township;

(g) Parish;

(h) Local public authority, including
any public housing agency under the
United States Housing Act of 1937;

(i) Special district;

(j) School district;

(k) Intrastate distrioct;

(1) Council of governments, whether
or not incorperated as a nonprefit cor-
poration under state law; and

(m) Any other agency or instrumen-
tality of a multi-, regional, or intra-
state or local government.

§200.65 Major program.

Major program means a Federal pro-
gram determined by the auditor to be a
major yprogram in accordance with
§200.518 Major program determination
or a program identified as a major pro-
gram by a Pederal awarding agency or
pass-through entity in accordance with
§200.603 Relation to other audit re-
guirements, paragraph (e).

§200,66 Management decision.

Management decision means the eval-
uation by the Federal awarding agency
or pass-through entity of the audit
findings and corrective action pianh and
the issuance of a written decision to
the auditee as to what corrective ac-
tion i8 necesgary,

§200.67 Micre-purchase.

Micro-purchase means a purchase of
supplies or services using simplified ac-
quisition procedures, the aggregate
amount ef which does not exceed the




§200.48

micro-purchase threshold. Micro-pur-
chase procedures comprise a subset of a
non-Federal entity’s small purchase
procedures, The non-Federal entity
uges such procedures in order to expe-
dite the completion of its lowest-dollar
small purchase transactions and mini-
mize the aseociated adminigtrative
burden and cost. The micro-purchase
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1
(Definitions), It is $3.000 except as oth-
erwise discussed in Subpart 2.1 of that
regulation, but this threshold ig peri-
odically adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDC means all direct salaries and
wages, applicable fringe benefits, mate-
rials and supplies, gervices, travel, and
up to the first $25,000 of each subaward
(regardless of the period of perform-
ance of the subawards under the
award). MTDC excludes equipment,
capital expenditures, charges for pa-
tient care, rental cosis, tuition remis-
sion, scholarships and fellowships, par-
ticipant support costs and the portion
of each subaward in excess of $25,000.
Other items may only be excladed
when necegsary to aveid a serious in-
equity in the distribution of indirect
costs, and with the approval of the cog-
nizant agency for indirect costs.

{79 FR 756880, Dec. 19, 2014]

§200.69 Non-Federal entity.

Non-Federal entity means a state,
local government, Indian tribe, institu-
tion of higher education (IHE), or non-
profit organization that carries out a
Federal award as a recipient or sub-
recipient.

§200.70 Nonprofit organization.

Nonprofil organization means any cor-
poration, trust, association, coopera-
tive, or other organization, not includ-
ing IHEs, that:

(a) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public
interest;

{b) Is not organized primarily for
profit; and

{c) Uses net proeceeds to maintain,
improve, or expand the operations of
the organization.
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§200.71 Obligations.

When used in connection with a non-
Federal entity’s utilization of funds
under a Federal award, obligaiions
means orders placed for property and
services, contracts and subawards
made, and similar transactions during
a given period that require payment by
the non-Federal entity during the same
or & future period.

§200.72 Office of Management and
Budget (OMB).

OMB means the Executive Office of
the President, Office of Managemesnt
and Budget,

§200.73 Oversight agency for audit.

Oversight agency for audit means the
Federal awarding agency that provides
the predominant amount of funding di-
rectly te a non-Federal entity not as-
gigned a cognizant agency for audit.
When there is no direct funding, the
Federal awarding agency which is the
predominant source of pass-through
funding must assame the oversight re-
spongibilities, The duties of the over-
sight agency for andit and the process
for any reassignments are described in
§200.512 Responsibilities, paragraph (b).

$200.74 Pass-through entity.

Pass-through entily means a non-Fed-
eral entity that provides a subaward to
a subrecipient to carry out part of a
Federal program,

§200.75 Participant support costs.

Participant support costs means direct
costs for items such as stipends or sub-
sistence allowances, travel allowances,
and registration fees paid to or on be-
half of participants or trainees (but not
employees) in connection with con-
ferences, or training projects.

§200.76 Performance goal.

Performance goel means a target level
of performance expressed as a tangible,
measurable objective, against which
actual achievement can be compared,
including a goal expressed as a gquan-
titative standard, value, or rate. In
some instances (e.g., discretionary re-
search awards), this may be limited to
the requirement to submit technical
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performance reports (to be evaluated in
accordance with agency policy).

§200.77 Period of performance.

Period of performance means the time
during which #the non-Federal entity
may incur new obligations to carry out
the work authorized under the Federal
award. The Federal awarding agency or
pass-through entity must include start
and end dates of the period of perform-
ance in the Federal award (see §§200.210
Information contained in a Federal
award paragraph (a)() and 200.331 Re-
guirements for pass-through entities,
paragraph (a)13(iv)).

§200.78 Personal property.

Personal properly means property
other than real property. It may be
tangible, having physical existence, or
intangible,

§200.79 Personally Identifiable Infor-
mation (PID).

PIf means information that can be
usged to distingaish or trace an individ-
ual's identity, either alone or when
combined with other personal or iden-
tifying information that is linked or
linkable to a specific individual. Some
information that is congidered to be
PII is available in public sources such
as telephone books, public Web sites,
and university listings, This type of in-
formation is considered to be Public
PII and includes, for example, first and
last name, address, work telephone
number, email address, home telephone
numhber, and general educational cre-
dentials. The definition of PII is not
anchored to any single category of in-
formation or technology. Rather, it re-
gquires a case-by-case assessment of the
specific risk that an individual can be
identified. Non-PII can become PII
whenever additional information is
made publicly available, in any me-
dium and from any source, that, when
combined with other available infor-
mation, could be used to identify an in-
dividual.

§200.80 Program income.

Program income means gross income
sarned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral award during the period of per-

a1

§200.84

formance except as provided in §200.307
paragraph {f), (See §200.77 Period of
performance.) Program , income 1in-
cludes but is not limited to income
from fees for services performed, the
use or rental or real or personal prop-
erty acquired under Federal awards,
the sale of commodities or items fab-
ricated under a Federal award, license
fees and royalties on patents and copy-
rights, and principal and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds is not program income. Except as
otherwise provided in Federal statutes,
regulations, or the terms and condi-
tions of the Federal award, program in-
come does not include rebates, credits,
discounts, and interest earned on any
of them. See also §200.407 Prior written
approval (prior approval). See also 35
U.8.C. 200-212 “Disposition of Rights in
Educational Awards” applies to inven-
tions made under Federal awards,

[78 FR 78608, Dec. 26, 2013, as amended at 78
FR 75880, Dec. 19, 2014]

§200.8T Property.

Property means real property or per-
sonal property.

§200.82 Protected Personally Identifi-
able Information (Protected PII).

Protected PIT means an individual’s
first name or firgt initial and last name
in combination with any one or more
of types of information, including, but
not limited to, social security number,
pasgport number, credit card numbers,
clearances, bank numbers, biometrics,
date and place of birth, mother’s maid-
en name, criminal, medical and finan-
cial records, educabional transcripts.
This does not include PII that is re-
quired by law to be disclosed. (Ses alao
§200,79 Personally Identifiable Informa-
tion (PID)).

§200.83 Project cost.

Project cost means total allowable
costs incurred under a Federal award
and all reguired cost sharing and vol-
uzntary committed cost sharing, includ-
ing third-party contributions.

§200.84 Questioned cost.

Questioned cost means a cost that is
questioned by the auditor because of an
aundit finding:




§200.85

(&) Which resulted from a violation
or possible violation of a statute, regu-
lation, or the terms and conditions of a
Federal award, inclading for funds used
to match Federal funds;

{b) Where the costs, at the time of
the audit, are not supported by ade-
quate documentation; or

(¢} Where the costg incurred appear
unreascnable and do not reflect the ac-
tions a prudent person would take in
the circumstances.

§200.85 Real property.

Regl property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes
moveable machinery and equipment.

§200,86 Recipient.

Recipient means a non-Federal entity
that receives a Federal award directly
from a Federal awarding agency to
carry out an activity under a Federal
program, The term recipient does not
include subrecipients. See also §200.60
Non-Federal entity.

§20|2.I!€7 Research and Development

R&D meang all research activities,
both bagic and applied, and all develop-
ment activitieg that are performed by
non-Federal entities. The term re-
search alse includes activities involv-
ing the training of individuals in re-
search techniques where such activities
utilize the samse facilities as other re-
gearch and development aotivities and
where such activities are not included
in the instruction function.

‘“‘Research’ is defined as a system-
atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. ‘‘Development’’ is
the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes.

§200.188 Simplified acquisition thresh-
old.

Simplified acquisition thresheld means
the dollar amount below which a non-
Federal entity may purchase property
or services using small purchase meth-
ods, Non-Federal entities adopt small
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purchase procedures in order to expe-
dite the purchase of items costing less
than the simplified acquigition thresh-
old. The simplified acquisition thresh-
0ld iz set by the Federal Acquisition
Regulation at 48 CFR Subpart 2.1 (Defi-
nitions) and in accordance with 41
U.8.C. 1908. As of the publication of
this part, the simplified acguisition
threshold is $150,000, but thig threshold
is periodically adjusted for inflation.
(Alse see definition of §200.67 Micro-
purchase,)

§200.89 Special purpose equipment.

Special purpose equipment means
equipment which is used only for re-
search, medical, scientific, or other
technical activities. Examples of spe-
cial purpose equipment inciude micro-
scopes, X-Tay machines, surgical instra-
ments, and spectrometers. See also
§§200.33 Egunipment and 200.48 CGeneral
purpose equipment.

§200.90 State,

State means any state of the United
States, the District of Celumbia, the
Commonwealth of Puerto Rico, U.S.
Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and any
agency or Ingbrumentality thereof ex-
clugive of 1ocal governments.

[78 FR ''8808, Dec, 26, 2013, as amended at 79
FR 75880, Dec. 19, 2614]

§200.91 Student Financial Aid (SFA).

SFA means Federal awards under
those programs of general student as-
sistance, such as those authorized by
Title IV of the Higher Education Act of
1965, as amended, (20 U.3.C. 1070-10994),
which are administered by the U.8. De-
partment of Education, and similar
programs provided by other Federal
agencies, It does not inciude Federal
awards under programs that provide
fellowships or similar Federal awards
t0 students on a competitive basis, or
for specified studies or research.

§200.92 Subaward.

Subaward means an award provided
by a pass-through entity to a sub-
recipient for the subrecipient to carry
out part of a Federal award received hy
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the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that is a bene-
ficiary of a Federal program. A
subaward may be provided through any
form of legal agreement, including an
agreement that the pass-through enti-
ty considers a contract.

§200.93 Subrecipient,

Subrecipient means a non-Federal en-
tity that receives a subaward from a
pass-through entity to carry out part
of a Federal program; but does not in-
clude an individual that is a bene-
ficiary of such program. A subrecipient
may also be a recipient of other Ped-
eral awards directly from a ¥ederal
awarding agency.

§200.94 Supplies,

Supplies means all tangible personal
property other than those described in
§200,33 Equipment. A computing device
is a supply if the acquisition cost is
less than the lesser of the capitaliza-
tion level established by the non-Fed-
eral entity for financial statement pur-
poses or $5,000, regardless of the length
of itis useful life, See also §§200.20 Com-
puting devices and 200,33 Equipment.

§200.95 Termination.

Termination means the ending of a
Federal award, in whole or in part at
anhy time prior to the planned end of
period of performance.

$200.96 Third-party in-kind contribu-
tions.

Third-party in-kind contributions
means the value of non-cash contribu-
tiong (i.e., property or services) that—

(a) Benefit a federally assisted
project or program; and

(b) Are contributed by non-Federal
third parties, without charge, to a non-
Federal entity under a Federal awaxrd.

§200.97 Unliguidated obligations.

Unliquidated obligations means, for fi-
nanecial reports prepared on a cash
basgis, obligations incurred by the non-
Federal entity that have not been paid
(liguidated). For reports prepared on an
accrual expenditure bagis, these are ob-
ligations incurred by the non-Federal
entity for which an expenditure has
net been recorded.
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§200.98 Unobligated balance,

Unobligated  balance means the
amount of funds under a Federal award
that the non-Federal entity has not ob-
ligated, The amount is computed by
subtracting the cumulative amount of
the non-Federal entity’s unliguidated
obligations and expenditures of funds
under the Federal award from the cu-
mulative amount of the funds that the
Pederal awarding agehcy or Dass-
through entity authorized the non-Fed-
eral entity to obligate,

§200.99 Voluntary committed cost
sharing.
Voluntary committed cost sharing

means cost sharing specifically pledged
on a voluntary basis in the proposal’s
budget or the Federal award on the
part of the non-Federal entity and that
becomes a binding requirement of Fed-
eral award,

Subpart B—General Provisions

§200.100 Purpose.

{(a)(1) This part establishes uniform
administrative requirements, cost
principles, and audit requirements for
Federal awards to non-Federal entities,
as described in §200.101 Applicability.
Federal awarding agencies must not
impose additional or inconsistent re-
guirements, except as provided in
§§200.102 Exceptions and 200.210 Infor-
mation contained in a Federal award,
or unless specifically required by Fed-
eral statute, regulation, or Executive
Order.

(2} This part provides the basis for a
systematic and pericdic collection and
uniform submission by Federal agen-
cies of information on all Federal fi-
nancial assistance programs te the Of-
fice of Management and Budget (OMB),
It also establishes Fedaral policies re-
lated t¢ the delivery of this informa-
tion to the public, including through
the use of electronic media. It pre-
scribes the manner in which General
Services Administration (G8A), OMB,
and Federal agencies that administer
Federal financial assistance programs
are to carry out their statutory respon-
sibilities under the Federal Program
Information Act (81 U.S.C. 6101-6106).




§200.101

(k) Administrative requirements. Sub-
parts B through D of this part set forth
the uniform administrative reguire-
ments for grant and cooperadive agree-
ments, including the requirements for
Federal awarding agency management
of Federal grant programs before the
Federal award has been made, and the
reguirements Federal awarding agen-
cles may impose on non-Federal enti-
ties in the Federal award.

(¢) Cost Principles. Subpart E—Cost
Principles of this part establishes prin-
ciples for determining the allowable
costs incurred by non-Federal entities
under Federal awards. The principles
are for the purpose of cost determina-
tion and are not intended to identify
the circumsbances or dictate the extent
of Federal Government participation in
the financing of a particular program
or project. The principles are designed
to provide that Federal awards bear
their fair share of cost recognized
under these principles except where re-
stricted or prohibited by statute.

(d) Single Audit Reguirements oand
Audit Follow-up. Subpart F—Audit Re-
quirements of this part is issued pursua-
ant to the Single Audit Act Amend-
ments of 1996, (31 U.8.C. 7h01-7607). It
sets forth standards for obtaining con-
sistency and uniformity among Federal
agencies for the audit of non-Federal
entities expending TFederal awards.
These provisions also provide the poli-
cias and procedurss for Federal award-
ing agencies and pass-through entities
when uging the resulés of these audits,

(e) For OMB guidance to Federal
awarding agencies on Challenges and
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Prizes, please see M-10-11 Guidance on
the Use of Challenges and Prizes to
Promote Opern Government, issued
March 8, 2010, or its successor.

§200.101 Applicability.

(&) General applicability to Federal
agencies. The requirements established
in this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all costs related to Fed-
eral awards.

() Applicability to different types of
Federal awards, The following table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to subrecipients unless a par-
ticular section of this part or the terms
and conditions of the Federa! award
specifically indicate otherwise. This
means that non-Federal entities must
comply with reguirements in this part
regardless of whether the non-Federal
entity is a recipient or subrecipient of
a Federal award. Pass-through entities
must comply with the requirements de-
goribed in Subpart D—Posgt Federal
Award Requirements of this part,
§§200.330 Subrecipient and contractor
determinations through 200.332 Fixed
amount Subawards, but not any re-
quirements in this part directed to-
wards Federal awarding agencies un-
less the requirements of this part or
the terms and conditions of the Federal
award indicate otherwise.

This table must be read along with the other provisions of this section

The foliowing portions of this Part

Are applicable to the following
types of Federal Awards and
Fixed-Price Contracts and
Subcontracts (except as noted
In peragraphs (d) and (e)
nelow):

Are NOT applicable to the following types of
Federal Awards and Fixed-Price Contracts
and Subcontracts:

—All.
—Aill.

Subpart A—Acronyms and Definitlons

Subpart B—General Provisions, except for
§§200.1%1 English Language, 200.112 Con-
flict of Interest, 208,113 Mandatory Disclo-
slires.

§5§200.111 English Language, 200.112 Con-
flict of Interest, 200,113 Mandatory Disclo-
sures.

—~Grant Agreements and co-
aperative agreements,
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--Agresmenis for loans, loan guaraniees, in-
terest subsidies and insurance.

—Pracurement contracts awarded by Fedsral
Agencies under the Federal Acquisition
Regulation and subcontracts under those
contracts,
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§200.101

This table must be read along with the other provisions of this section

The following portions of this Part

Are applicable io the fellowing
types of Federal Awards and
Fixed-Price Contracts and
Subconiracts {except as noted
in paragraphs (d} and (e’
below}:

Are NOT applicable 1o the following types of
Federal Awards and Fixed-Price Coniracts
and Subcontracis:

Subparts C-D, except for §§200.202 Raguire-
ment to provide public notice of Federal fi-
nancial assistance programs, 200,303 Inter-
nal controls, 200.330-332 Subreciplent
Meonitoring and Management,

§200.202 Requirement to provide public no-

tice of Faderal financlal assistance programs.

§§200.203 Internal controls, 200.330-332
Subreciplent Monitering and Management.
Subpart E—Cost Principles

Subpart F—Audit Requirements

—Grant Agresments and co-
operalive agreements.

—Grant Agresments and co-
operative agreements.
—Agreements for loans, loan
guaraniees, inferest sub-
sidles and Insurance.
—All.

—@Grant Agreemeants and co-
operative agreements, ex-
cept those providing food
commedities,

—All procurernant contracts
under the Federal Acquisi-
tion Regulations except
those that are not nego-
listed,

—Grant Agreements and co-
operative agreaments.

—Coniracts and subcontracts,

—Agreements for icans, loan guarantees, in-
terast subsidies and insurance.

—Prozurement contracts awarded by Federal
Agencies under the Federal Acquisition
Regulation and subcaniracts under those
coniracts,

—Procurement contracts awarded by Federal
Agencies under the Federal Acquisition
Regulalion and subconiracts under those
contracls.

—{Grant agreements and ceoperalive agree-
ments previding foods commeditias,

—Fixed amount awards.

—Agresments for loans, loans guarantees, in-
terast subsidies and Insurance,

—Federal awards to hospitals {see Appendix
iX Hospital Cost Principles).

—Fixed-price contracts and subconiracts
awarded under the Federal Acquisition
Regulalion.

except for fixed price con-
tacts and subcontracts,
awarded under the Federal
Acquisition Regulation.
—Agreements for loans, loans
guarantess, interest sub-
sidles and Insurance and
ather forms of Federal Fi-
nancial Assistance as de-
fined by the Single Audit Act
Amendment of 1996.

(2) Federal award of cost-reimbursement
contract under the FAR to @ non-Federal
entify. When a non-Federal entity is
awarded a cost-reimbursement con-
tract, only Subpart D—Post Federal
Award Requirements of this part,
§§200.330 Subrecipient and contractor
determinations through 200.332 Fixed
amount Subawards (in addition to any
FAR related requirements for
subaward monitoring), Subpart E—
Cost Principles of this part and Sub-
part F—Audit Requirements of this
part are incorporated by reference into
the contract. However, when the Cost
Accounting Standards (CAS) are appli-
cable to the contract, they take prece-
dence o¢ver the requirements of this
part except for Subpart F—Audit Re-
quirements of this part when they are
in conflict. In addition, costs that are
made unallowable under 10 TU.8.C.
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2324(e) and 41 U.8.C. 4304(a} as described
in the FAR subpart 31.2 and subpart
31.803 are always unallowable. For re-
gquirements other than those covered in
Snbpart: D—Post Federal Award Re-
quirements of this part, §§200,330 Sub-
recipient and contractor determina-
tions through 200.332 Fixed amount
Sabawards, Subpart E—Cost Principles
of this part and Subpart F—Andit Re-
quirements of this part, the terms of
the contract and the FAR apply.

(3) With the exception of Subpart F—
Audit Requirements of this part, which
is required by the Single Audit Acs, in
any circumstances where the provi-
sions of Federal statutes or regulations
differ from the provisions of this part,
the provision of the Federal statutes or
regulations govern. Thig includes, for
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agreements with Indian tribes, the pro-
visions of the Indian Seif-Debermina-
tion and Education and Assistance Act
{IBDEAA), as amended, 256 U.8.C 450-
458444-2.

(¢) Federal awarding agencies may
apply subparts A through E of this part
to for-profit entities, forsign public en-
tities, or foreigh organizations, except
where the Federal awarding agency de-
termines that the application of these
subparts would@ be inconsistent with
the international obligations of the
United States or the statutes or regu-
lations of a foreign government.

(dy Except for §200.202 Requirement
to provide public notice of Federal fi-
nancial assistahce programs and
§§200,330 Subrecipient and contractor
determinations through 200.332 Fixed
amount Subawards of Subpart D—FPost
Federal Award Requirements of this
part, the requirements in Subpart C-—
Pre-Federal Award Requirements and
Contents of Federal! Awards, Subpart
D—Post Federal Award Requirements
of this part, and Subpart E—Cost Prin-
ciples of this part do not apply to the
following programs:

(1} The block grani awards author-
ized by the Omnibus Budget Reconcili-
ation Act of 1981 (including Community
Services), except to the extent that
Suabpart BE—Cost Principles of this Part
apply to subrecipients of Community
Services Bleck Grant funds pursuant to
42 1U,8,C, 9916(a)X1)B);

(2) Pederal awards to local education
agencies under 20 U.8.C, 7702-7703b,
(portions of the Impact Aid program);

{3) Payments under the Department
of Veterans Affasirg’ State Home Per
Diem Program (38 U,5,C. 1741); and

(4) Federal awards authorized under
the Child Care and Development Block
Grant Act of 1890, as amended:

(i} Chiid Care and Development Block
Grant (42 U.8,C. 9858)

(ii) Chilé Care Mandatory and Match-
ing Funds of the Child Care and Devel-
opment, Fund (42 U.8.C. 9858)

(&) Except for §200.202 Reqguirement
to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart C—Pre-Federal Award
Reguirements and Contents of Federal
Awards of this part does not apply to
the following programs:
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(1) Entitlement Federal awards to
carry out the following programs of the
Social Security Act:

(i} Temporary Assistance to Needy
Families (title IV-A of the Social Secu-
rity Act, 42 U.8.C. 601-619);

(ii} Child Support Enforcemenit and
Establishment of Paternity (title IV-D
of the Bocial Security Act, 42 U.8.C.
651-669h);

(iii) Foster Care and Adoption Assiss-
ance (title IV-E of the Act, 42 U.8.C,
670-679¢c);

(ivy Aid %0 the Aged, Bling, and Dis-
abled (titles I, X, XIV, and XVI-AABD
of the Act, as amended);

{v) Medical Assistance (Medicaid)
(title XIX of the Act, 42 U.S.C. 1396
1396w-5} not including the State Med-
icaid Fraud Control program suthor-
ized by seciion 1903(a)6)(B) of the So-
cial Security Act (42 U.8.C.
1396b(a)(8)(B)); and

(vi) Children’s Health Insurance Pro-
gram (title XXI of the Act, 42 U.8.C.
1397aa~1397Tmm),

(2) A Federal award for an experi-
mental, pilot, or demonstration project
that is also supported by a Faederal
award listed in paragraph (e)}1) of this
section;

(3) Federal awards under subsection
412(e) of the Immigration and Nation-
ality Act and subsection 501{a) of the
Refugee Education Assistahce Act of
1980 (Pub. L. 96422, 94 Stat. 1809), for
cash saagistance, medical assistance,
and supplemental security income ben-
efits to refugees and entrants and the
administrative costs of providing the
assistance and benefits (8 U.8.C.
1622(e));

(4) Entitlement awards under the fol-
lowing programs of The National
School Lunch Act:

(i) National School Lunch Program
(zection 4 of the Act, 42 U.S.C, 1753),

(ii) Commodity Assistance (section 6
of the Act, 42 U.S.C. 1765),

(iii) Special Meal Asgistance (section
11 of the Act, 42 U.8.C. 1758a),

(iv) Summer Food Service Program
for Children (section 13 of the Act, 42
U.8.C. 1761}, and

{v) Child and Adult Care Food Pro-
gram (section 17 of the Act, 42 U.8.C.
17686).
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(by Entitlement awards under the fol-
lowing programs of The Child Nutri-
tion Act of 1966G:

(i) Special Milk Program (section 3 of
the Act, 42 U.5.C. 1772),

(ii) Scheool Breakfast Program (sec-
tion 4 of the Act, 42 U.8.C, 1773), and

(iii) State Administrative Expenses
(section 7 of the Act, 42 U.8.C, section
1776).

(6) Entitlement awards for State Ad-
ministrative Expenses under The Food
and Nutrition Act of 2008 (section 16 of
the Act, T U.8.C. 2025).

(T) Non-discretionary Federal awards
under the following non-entitlement
programs:

(1) Bpecial Supplemental Nutrition
Program for Women, Infants and Chil-
dren (section 17 of the Child Nutrition
Act of 1966) 42 U.S.C. section 1786;

(i) The Emergency Food Asgistance
Programs (Emergency Food Assistance
© Act of 1983) 7 U.S.C. section 7501 note;
and

(1i1) Commodity Supplemental Food
Program (section 5 of the Agriculture
and Consamer Protection Act of 1973) 7
T.8.0. section 612¢c note.

[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 76880, Dec. 19, 2014; 80 FR 54407, Sept. 10,
2015]

§200.102 Exceptions,

(a) With the exception of Subpart F—
Audit Requirements of this part, OMB
may allow exceptions for classes of
Federal awards or non-Federal entities
subject to the requirements of this part
when exceptions are not prohibited by
gbatute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part will be
permitted only in  wunusual cir-
cumstances. Exceptions for classes of
Federal awards or non-Federal entities
will be published on the OMB Web gite
at www.whitehouse.gov/omb.

{b) Bxceptions on a case-by-case basis
for individual non-Federal entities may
be authorized by the Federal awarding
agency or cognizant agency for indirect
cogts, except where otherwise required
by law or where OMB or other approval
is expressly required by this part.

(¢) The Federal awarding agency may
apply more restrictive requirements to
a class of Federal awards or non-Fed-
eral entities when approved by OMB, or

97

§200.103

when, required by Federal sjatutes or
regulations, except for the require-
mentg in Subpart F—Auwdit Reqguire-
mentg of this part. A Federal awarding
agency may apply less restrictive re-
guirements when making fixed amount
awards as defined in Subpart A—Acro-
nyms and Definitions of this part, ex-
cept for those requirements imposed by
statute or in Subpart F—Audit Re-
quirements of this part.

(d) On a case-by-case basis, OMB will
approve new strategies for ¥ederal
awards whenh proposed by the Federal
awarding agency in accordance with
OMB guidance (such as M-13-17) to de-
velop additional evidence relevant to
addressing important policy challenges
or to promote cost-effectiveness in and
across Federal programs, Proposals
may draw on the innovative program
designs discussed in M-13-17 to expand
or improve the use of effective prac-
tices in delivering Federal financial ag-
sistance while also encouraging inno-
vation in service dslivery, Proposals
submitted to OMB in accordance with
M-13-17 may include requests to waive
requirements other than those in Sub-
part F—Audit Requirements of this
part.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75881, Dec. 19, 2014] _

§200,103 Authorities.

This part is issued under the fol-
lowing authorities,

(a) Bubpart B—General Provisions of
this part through Subpart D—Post Fed-
eral Award Requirements of this part
are authorized under 31 U.S.C. 503 (the
Chief Financial Officers Act, Functions
of the Deputy Director for Manage-
ment), 31 U.8.C. 1111 (Improving FEcon-
omy and Efficiency of the United
States Government), 41 U.8.C. 1101-1131
(the Office of Federal Procurement
Policy Act), Reorganization Plan No. 2
of 1970, and Executive Order 11541
(*‘Prescribing the Duties of the Office
of Management and Budget and the Do-
mestic Policy Council in the Executive
Office of the President’”), the Single
Audit Act Amendments of 1996, (31
U.S8.C, 7501-7607), as well as The Federal
Program Information Act (Public Law
95-220 and Public Law 98-169, as amend-
ed, codifted at 31 U,8.C, 6101-6106).
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(b) Bubpart B—Cost Principles of this
part is authorized under ths Budget
and Accounting Act of 1921, as amend-
ed; the Budget and Accounting Proce-
dures Act of 1950, as amended (31 U.3.C.
1101-1125); the Chisef Financial Officers
Act of 1990 (31 U.8.C. 503-504); Reorga-
nization Plan No, 2 of 1970; and Execu-
tive Order No. 11541, *‘Prescribing the
Duties of the Office of Management
and Budget and the Domestic Policy
Council in the Executive Office of the
President.”

(c) SBubpart FP—Audit Requiremenis
of this part is anthorized under the
Single Audit Act Amendments of 1996,
(31 U.8.C. T501-7507).

$200.104 Supersession.

As described in §200.110 Effective/ap-
plicability date, this part supersedes
the following OMB guidance documents
and regulations under Title 2 of the
Code of Federal Regulations:

(a) A-21, “Cost Principles for Edu-
cational Institutions’” {2 CFR part 220);

{b) A-87, ““Cost Principles for State,
Liocal and Indian Tribal Governments”
(2 CFR part 2256) and also FEDERAL REG-
ISTER notice 51 FR 552 (January 6, 1986);

(¢c) A-89, “Federal Domsestic Assist-
ance Program Information®;

(d) A-102, “Grant Awards and Cooper-
ative Agreements with State and Local
Governments’”;

(e) A-110, “Uniform Administrative
Requirements for Awards and Other
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
profit Organizations” (codified at 2
CFR 215),;

(f) A-122, "'Cost Principles for Non-
Profit Organizations” (2 CFR part 230);

(g) A-133, “Audits of Stabtes, Local
Governments and Non-Profit Organiza-
tions '*; and

(h) Those sections of A-50 related to
audits performed under Subpart F—
Audit Requirements of this part,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75882, Dec. 19, 20147

§200.105 Effect on other issuances.

For Federal awards subject to this
part, all adminisirative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
consistent with the requirements of
this part must be superseded upon im-
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plementation of this part by the Fed-
eral agency, except to the extent they
are required by statute or authorized
in accordance with the provisions in
§200.102 Exceptions.

§200.106 Agency implementation.

The specific reguirements and re-
spongibilities of Federal agencies and
non-Federal entities are set forth in
this part. Federal agenhcies making
Federal awards te non-Federal entities
must implement the language in the
Subpartt C—Pre-Federat Award Re-
quirements and Contents of Federal
Awards of this part through SBubpart
F—Audit Requirements of this part in
codified regulations wunless different
provisions are required by Federal stat-
ute or are approved by OMB.

§200.107 OMB responsibilities.

OMB will review Fedseral agency reg-
ulations and implementation of this
part, and will provide interpretations
of policy requirements and assistance
to ensure effective and efficient imple-
mentation. Any exceptions wili be sub-
ject to approval by OMB. HKxceptions
will only be made in particular cases
where adequate justification is pre-
sented,

§200.198 Inguiries.

Inquiries concerning this part may be
directed to the Office of Federal Finan-
cial Management Office of Manage-
ment and Budget, in Waghington, DC,.
Non-Federal entities’ inquiries should
be addressed to the Federal awarding
agency, cognizant agency for indirect
costs, cognizant or oversight agency
for audit, or pass-through enity as ap-
propriate.

§200.109 Review date.

OMEB will review this part at least
every five years after December 26,
2013,

§200.110 Effective/applicability date.

{a) The standards set forth in this
part that affect the administration of
Federal awards issued by Federal
awarding agencies hecome effective
once implemented by Federal awarding
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agencies or when any future amend-
ment to this part becomes final. Fed-
eral awarding agencies must imple-
ment the policies and procedures appli-
cable to Federal awards by promul-
gating a regulation to be effective by
December 26, 2014, unless different pro-
visions are required by statube or ap-
proved by OMB. For the procurement
standards in §§200.317 through 200.326,
non-Federal entities may continue te
comply with the procurement stand-
ards in previous OMB guidance {as re-
flected in §200.104) for a total of three
fiscal years after this part goes into ef-
fect, As such, the effective date for im-
plementation of the procurement
standards for non-Federal entities will
start for fiscal years beginning on or
after December 26, 2017. If a non-Fed-
eral entity chooses to use the previcus
procurement standards for all or part
of these three fiscal years hefore adopt-
ing the preocurement standards in this
part, the non-Federal entity must doc-
ument this decision in its internal pro-
curement policies.

(b) The standards set forth in Sub-
part F—Audit Reguirements of this
part and any other standards which
apply directly to Federal agencies will
be effective December 26, 2013 and will
apply to audits of fiscal years begin-
ning on or after December 26, 2014..

[78 FR 78608, Dec. 26, 2013, as amended at 79
TR 15882, Dec. 19, 2014; 80 FR 54408, Sept. 10,
2015; 82 FR 22609, May 17, 2017]

§200.111 English language.

(a) All Federal financial assistance
announcements and Federal award in-
formation must be in the English lan-
suage, Applications must be submitted
in the English language and must be in
the terms of U.S, dollars. If the Federal
awarding agency receives applications
in amother currency, the Federal
awarding agency will evaluate the ap-
plication by converting the foreign cur-
rency to United States currency using
the date specified for receipt of the ap-
plication,

(b) Non-Federal entities may trans-
late the Federal award and other docu-
ments into another language. In the
event of inconsistency between any
terms and conditions of the Federal
award and any translation into another
language, the English language mean-
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ing wili control. Where a significant
portion of the non-Federal entity’s em-
ployees who are working on the Fed-
eral award are not fluent in English,
the non-Federal entity must provide
the Federal award in English and the
language(s) with which employees are
more familiar.

§200.112 Conflict of interest.

The Federal awarding agency must
establish conflict of interest policies
for Federal awards. The non-Federal
entity must digsclose in writing any po-
tentlal conflict of interest to the Fed-
eral awarding agency or pass-through
entity in accordance with applicable
Feaderal awarding agency policy.

§200,113 Mandatory disclosures.

The non-Federal entity or applicant
for a Federal award must disclose, in a
timely manner, in writing to the Fed-
eral awarding agency or pass-through
entity all violations of Pederal crimi-
nal law inveolving fraud, bribery, or
gratuity violations potentially affect-
ing the Federal award. Non-Federal en-
tities that have received a Federal
award including the term and condi-
tion cutlined in Appendix XII—Award
Term and Condition for Recipient In-
tegrity and Performance Matters are
reguired to report cerdain-civil, crimi-
nal, or administrative proceedings to
SAM. Failure to make required disoclo-
sures can result in any of the remedies
described in §200.338 Remedies for non-
compliance, including suspengion or
debarment. (See also 2 CFR part 180, 31
U.8.C, 3321, and 41 U.8.C. 2313.)

{80 FR 43308, July 22, 2015]

Subpart C—Pre-Federal Award
Requirements and Contenis of
Federal Awards

§200,200 Purpose.

(a) Sections 200.201 Use of grant
agreements (including fixed amount
awards), cooperative agreements, and
contracts through 200.208 Certifications
and repregentations prescribe instruc-
tiong and other pre-award matters to
be usged in the anncuncement and appli-
cabion process.

{b) Use of §§200.203 Notices of funding
opportunities, 200.204 Federal awarding
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agency review of merit of proposals,
200,205 ¥Federal awarding agency review
of risk posed by applicants, and 200.207
Specific conditions, is required only for
competitive Federal awards, but may
also be used by the Federal awarding
agency for non-competitive awards
where appropriate or where required by
Federal statute.

[78 FR 78608, Dec. 26, 2013, as amendsed at 79
FR 76882, Dec. 13, 2014]

§200.2¢1 Use of grant agreements (in-
cluding fixed amount awards), co-
operative agreements, and con-
tracts,

{(a) The Federal awarding agency or
pass-through entity must decide on the
appropriate instrament for the Federal
award (i.e., grant agresement, coopera-
tive agreement, or contract) in accord-
ance with the Federal Grant and Coop-
erative Agreement Act (31 U.8.C. 6301-
08).

(b) Fixed Amount Awards. In addi-
tion to the options described in para-
graph (a) of this section, Federal
awarding agencies, or pass-through en-
tities as permitéed in §200.332 Fixed
amount subawards, may use fixed
amount awards (see §200.45 Fixed
amount awards) to which the following
conditions apply:

(1) The Federal award amount is ne-
gotiated using the cost principles (or
other pricing information) as a guide.
The Federal awarding agency or pass-
through entity may ase fixed amount
awards if the project scope is specific
and if adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award based on a reason-
able estimate of actwal cost. Payments
are based onh meeting apecific require-
ments of the Federal award. Account-
ability is based on performance and re-
sults. Except in the case of termination
before completicn of the Federal
award, there is no governmental review
of the actunal costs incurred by the non-
Federal entity in performance of the
award. Some of the ways in which the
Federal award may be paid include, but
are not limited to:

(i) In several partial payments, the
amount of each agreed upon in ad-
vance, and the ‘*‘milestone’ or event
triggering the payment also agreed
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upon in advance, and set forth in the
Federal award;

(ii) On a unit price basis, for a de-
fined unit or units, at a defined price or
prices, agreed to in advance of perform-
ance of the Federal award and set forth
in the Federal award; or,

(iii) In one payment at Federal award
completion.

(2) A fixed amount award cannot be
used in programs which require manda-
tory cost sharing or match.

(3) The non-¥Federal entity must cer-
tify in writing to the Federal awarding
agency or pass-through entity at the
end of the Pederal award that the
project or activity was completed or
the level of effort was expended. If the
required level of activity or effort was
not carried out, the amouant of the Fed-
eral award must be adjusted.

(4} Pericdic reports may be estab-
lighed for each Federal award.

(5) Changes in principal investigator,
project leader, project partner, or scope
of effort must receive the prior written
approval of the Federal awarding agen-
cy or pass-through entity,

['8 PR 78608, Dec, 26, 2013, as amended at 79
FR 75882, Dec. 19, 2014]

§200.202 Requirement to provide pub-
lic notice of Federal financial as-
sistance programs.

() The Federal awarding agency
mugt notify the public of Federal pro-
grams in the Catalog of Federazl Do-
mestic Assistance (CFDA), maintained
by the General Services Administra-
tion (GBA),

(1) The CFDA, or any OMB-des-
ignated replacement, is the single, au-
thoritative, governmentwide com-
prehensive source of Federal financial
assistance program information pro-
duced by the exescutive branch of the
Federal Government,

(2) The information that the Federal
awarding agency must submit te GSA
for approval by OMB is listed in para-
graph {(b) of this section. GSA must
prescribe the format for the submis-
sion.

(3) The Federal awarding agency may
neot award Federal financial assistance
without assigning it to a program that
has heen included in the CFDA as re-
gquired in this section unless there are
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exigent circumstances requiring other-
wise, such as timing requirements im-
posed by statute.

(b) For each program that awards
discretionary Federal awards, non-dis-
cretionary Federal awards, loans, in-
surance, or any other type of Pederal
financial assistance, the Federal
awarding agency must submit the fol-
lowing information to GSA:

(1) Program Description, Purpose,
Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
guirements of the pregram and its in-
tended outcome. Where appropriate,
the Program Description, Furpose,
Goals, and Measurement should align
with the strategic goals and objectives
within the Federal awarding agency’s
performance plan and should support
the Federal awarding agency’s per-
formance measurement, management,
and reporting as required by Part 6 of
OMB Circular A-11;

(2) Identification of whether the pro-
gram makes Federal awards on a dis-
cretlonary basis or the Federal awards
are prescribed by Fedsral statute, such
a8 in the cage of formula grants.

(3) Projected total amount of funds
available for the program. Hstimates
based on previous year funding are ac-
ceptable if current appropriations are
not available at the time of the sub-
mission;

(4) Anticipated Source of Available
Funds: The statutory authority for
funding the program and, to the extent
possible, agenecy, sub-agency, or, if
known, the specific program unit that
will issue the Federal awards, and asso-
ciated funding identifier (e.g., Treasury
Account Symbol(s));

(b) General Bligibility Reguirements:
The statutory, regulatory or other eli-
gibility factors or considerations that
determine the applicant's qualification
for Federal awards under the program
(o.g., type of non-Federal entity); and

(6) Applicability of Single Audit Re-
quirements as required by Subpart F—
Audit Requirements of this part.

§200.203 Notices of funding opportuni-
ties,

For competitive grants and coopera-
tive agreements, the Federal awarding
agency must announce specific funding

§200.203

oppertunities by providing the fol-
lowing infoermation in a public notice:

{a) Summary Information in Notices of
Funding Opportunities. The Federal
awarding agency must display the fol-
lowing information posted on the OMB-
designated governmentwide Web site
for finding and applying for Federal fi-
nancial agsistance, in a location pre-
ceding the full text of the annocunce-
ment:

(1) Federal Awarding Agency Name;

(2) Funding Opportunity Title;

{3) Announcement Type (whether the
funding opportunity is the initial an-
nouncement of this fonding oppor-
tunity or a modification of a pre-
viously announced opportunity);

{(4) Funding Opportunity Numher {re-
guired, if applicable). If the Federal
awarding agency has assigned or will
asslgn a number to the funding oppor-
tunity announcement, this number
must be provided;

(5) Catalog of Federal Domestic As-
gigtance (CFDA) Number(s),

{6) Key Dates, Key dates include due
dates for applications or Executive
Order 12372 submissions, as well as for
any letters of intent or pre-applica-
tions, For any announcement issued
before a program’s application mate-
rials are available, key dates also in-
clude the date on which those mate-
rials will be released; and any other ad-
ditional information, as deemed appli-
cable by the relevant Federal awarding
agency.

(b) The Federal awarding agency
mugt generally make all funding op-
portunities available for application
for at least 60 calendar days. The Fed-
eral awarding agency may makse a de-
termination to have a less than 60 cal-
endar day availability period but no
funding opportunity should be avail-
able for less than 30 calendar days un-
less exigent circumstances require as
determined by the Federal awarding
agency head or delegate.

(c) Full Text of Funding Opportunities.
The Federal awarding agency must in-
clude the following information in the
full text of each funding opportunity.
For specific instructions on the con-
tent required in this section, refer to
Appendix I to Part 200—Full Text of
Notice of Funding Opportunity to this
part.
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(1) Full programmatic description of
the funding opportunity.

(2) Pederal awsard information, in-
cluding sufficient information to help
an applicant make an informed deci-
gion about whether to submit an appli-
cation. (See also §200.414 Indirect
(FP&A) costs, paragraph (¢)(4)).

(3) Specific eligibility information,
inciuding any factors or priorities that
affect an applicant’s or its applica-
tion’s eligibility for selection.

(4) Application Preparation and Sub-
misgion Information, including the ap-
plicable submission dates and time,

(b) Application Review Information
including the eriteria and process to be
used to evaluate applications. See also
§§200.204 Federal awarding agency re-
view of merit proposals and 200,206 Fed-
eral awarding agency review of rigk
posed by applicants.

(6) Federal Award Administration In-
formation. See also §200.210 Informa-
tion contained in a Federal award.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 756882, Dec. 19, 2014; 80 FR 43308, July 22,
2015; 80 TR 54408, Sept. 10, 2015]

§200,204 Federal awarding agency re-
view of merit of proposals.

For competitive grants or coopera-
tive agreements, unless prohibited by
Federal statute, the Federal awarding
agency must design and execute a
merit review process for applications.
This process must be described or in-
corporated by reference in the applica-
ble funding oppertenity (see Appendix I
to this part, Full text of the Funding
Opportunity.) See also §200,208 Notices
of funding opportunities,

§200.205 Federal awarding agency re-
view of risk posed by applicants,

(a) Review of OMB-designated reposi-
tories of governmentwide daia. (1) Prior
to making a Federal award, the Fed-
eral awarding agency is required by 31
U.5.C. 3321 and 41 U.5.C, 2313 note to
review information awvailahie through
ahy OMB-designated repositories of
governmentwide eligibility qualifica-
tion or financial integrity information
as appropriate, See also suspension and
debarment requirements at 2 CEFR part
180 as well as individual Federal agency
suspension and debarment regulations
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in title 2 of the Code of Federal Regula-
tions.

(2) In accordance 41 U.8.C. 23183, the
Federal awarding agency is required to
revisw the non-public segment of the
OMB-designated integrity and perform-
ance system accessible through SAM
(currently the Federal Awardee Per-
formance and Integrity Information
System (FAPIIS)) prior to making a
Federal award where the Federal share
is expected to exceed the simplified ac-
quisition threshold, defined in 41 U.8.C,
134, over the period of performance, At
a minimum, the information in the
syatem for a prior Federal award re-
cipient must demonstrate a satisfac-
tory record of executing programs or
activities under Federal grants, coop-
erative agreements, or procurement
awards; and integrity and business eth-
ics. The Federal awarding agency may
make a Federai award to a recipient
who does not fully meet these stand-
ards, if it is determined that the infor-
mation is not relevant to the current
Federal award under consideration or
there are specific conditions that can
appropriately mitigate the effects of
the non-Federal entity’s risk in accord-
ance with §200,207 Specific conditions.

(b} In addition, for competitive
grants or cooperative agreements, the
Federal awarding agency musé have in
place a framework for evaluating the
risks posed by applicants before they
receive Federal awards. This evalua-
tion may incorporate results of the
evaluation of the applicant’s eligibility
or the guality of its application. If the
Federal awarding agency determines
that a Federal award will be made, spe-
cial conditions that correspond to the
degree of rigk assessed may be applied
to the Federal award., Criteria to be
evaluated must be described in the an-
nouncement of funding opportunity de-
scribed in §200.203 Notices of funding
opportunities,

{c) In evaluating risks posed by appli-
cants, the Federal awarding agency
may use a risk-based approach and
meay congider any items such as the fol-
lowing:

(1) Financial stabitity;

(2) Quality of management systems
and ability to meet the management
standards prescribed in this part;
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(3 History of performance. The appli-
cant’'s record in managing Federal
awards, if it is a prior recipient of Fed-
eral awards, including timeliness of
compliance with applicable reporting
requirements, conformance to the
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent to which any previously awarded
amounts will be expended prior to fu-
ture awards;

(4) Reports and findings from audits
performed under Subpart F—Audit Re-
quirements of this part or the reports
and findings of any other available au-
dits; and

(6) The applicant’s ability to effec-
tively implement statutory, regu-
latory, or other requirements imposed
on non-Federal entities,

(@) In addition to this review, the
PFaderal awarding agency must comply
with the guidelines on governmentwide
suspension and debarment in 2 CFR
part 180, and must require non-Federal
entities to comply with these provi-
sions. These provisions restrict Federal
awards, subawards and contracts with
certain parties that are debarred, sus-
pended or otherwise excluded from or
ineligible for participation in Federal
programs or activities.

[78 FR 78608, Dec. 26, 2013, as amended at 73
FR 76802, Dec. 19, 2014; 80 FR 43308, July 22,
2015; 80 FR 68111, Nov. 9, 20153

§200.206 Standard
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only use applica-
tlon information collections approved
by OMB under the Paperwork Reduc-
tion Act of 19965 and OMB’s imple-
menting regulations in 5 CFR paré 1320,
Controlling Paperwork Burdens on the
Public, Consistent with these require-
ments, OMB will authorize additional
information collections only on a lim-
ited bhasis,

(k) If applicable, the Federal award-
ing agency may inform applicants and
recipients that they do not need to pro-
vide certain information otherwise re-
quired by the reievant information col-
lection.

§200.207 Specific conditions.

(a) The Federal awarding agency or
pass-through entity may impose addi-

application re-

§200.207

tional specific awaré conditions as
needed, in accordance with paragraphs
() and (¢) of this section, under the
following circumstances:

(1) Based on the criteria set forth in
§200,206 Federal awarding agency re-
view of rigsk posed by applicants;

(2) When an applicant or recipient
has a history of failure to comply with
the general or specific terms and condi-
tions of a Federal award;

(3) When an applicant or recipient
fails to meet expected performance
goals as described in §200.210 Informa-
tion contained in a Federal award; or

(4) When an applicant or reciplent is
not otherwise responsgible.

(b} These additional Federal award
conditions may include items such as
the following:

{1) Requiring payments as reimburse-
ments rather than advance payments;

{2) Withholding authority to proceed
to the next phase until receipt of evi-
denece of acceptable performance within
a given period of performance;

() Requiring additional, more de-
tailed financial reports;

(4) Requiring additional project mon-
itoring;

(5) Requiring the non-Federal entity
to obtain technical or management as-
sistance; or

(6) Hstablishing additional prior ap-
provals.

(¢) The Federal awarding agency or
pass-through entity must notify the
applicant or non-Federal entity as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(8) The nature of the action needed to
remove the additional regauirement, if
applicabie;

(4) The time allowed for completing
the actions if appticable, and

(6) The method for requesting recon-
gideration of the additional require-
ments imposed.

{d) Any specific conditions must be
promptly removed once the conditions
that prompted them have bheen cor-
rected.

[78 FR 75682, Dec, 19, 2014]
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§200.208 Certifications and represen-
tations,

Unless prohibited by Fedsral statutes
or regulations, each Federal awarding
agency or pasgs-through entity is au-
thorized to require the non-Federal en-
tity to submit certifications and rep-
resentations required by Federal stat-
utes, or regulations on ah annual basis.
Submission may be required more fre-
guently if the non-Federal entity fails
to meet a regquirement of a Federal
award.

§200.202 Pre-award costs,

For requirements on costs incurred
by the applicant prior to the start date
of the pericd of performance of the
Federal award, see §200.468 Pre-award
costs,

§200.210 Information contained in a
Federal award.

A Federal award must include the
following information:

(a) Qeneral Federal Award Information.
The Federal awarding agency must in-
clude the following general Federal
award information in each PFederal
award:

(1) Recipient pame (which must
match the name associated with its
unigue entity identifier as defined at 2
CFR 25.315);

(2) Recipient’s unique entity identi-
fier;

(3) Unique Federal Award Identifica-
tion Number (FAIN);

(4) Federal Award Date (see §200.3%
Federal award date);

(6) Period of Performance Start and
End Date;

(6} Amount of Federal Fundg Obli-
gated by this action;

(7) Total Amount of Federal Funds
Obligated;

(8) Total Amount of the Federal
Award;

(9 Budget Approved by the Federal
Awarding Agency;

(10) Total Approved Cost Sharing or
Matching, where applicahble;

{11) Federal award project descrip-
tion, (Lo comply with statutory re-
quirements (e.g., FFATA)),;

(12) Name of Federal awarding agen-
cy and contact information for award-
ing official,

(13) CFDA Number and Name;,

2 CFR Ch. 1l (1-1-18 Edition)

(14) Identification of whether the
award is R&D; and

(15) Indirect cost rate for the Federal
award (including if the de minimis rate
is charged per §200.414 Indirect (F&A)
coste).

{b) Qeneral Terms and Conditions (1)
Federal awarding agencies must incor-
porate the following general terms and
conditions either in the Federal award
or by referencs, as applicable:

(1) Administrative requirements im-
plemented by the Federal awarding
agency as gpecified in this part,

(i1) National policy reguirements.
Thease include statutory, executive
order, other Presidential directive, or
regulatory requirements that apply by
specific reference and are not program-
specific. See §200.300 Statutory and na-
tional policy requirements.

(1#1) Recipient integrity and perform-
ance matters, If the total Federal share
of the Federal award may include more
than $500,000 over the pericd of per-
formance, the Federal awarding agency
must include the term and condition
available in Appendix XII—Award
Torm and Condition for Recipient In-
tegrity and Performance Matiers. Ses
also §200.113 Mandatory disclosures.

(2) The Federal award must include
wording to incorporate, by reference,
the applicable set of general terms and
conditions, The reference must be to
the Web site at which the Federal
awarding agency maintains the general
terms and conditions.

(8) If a non-Federal entity requests a
copy of the full text of the general
terms and conditions, the Federal
awarding agency must provide it.

(4) Whersver the general terms and
condifions are publicly available, the
Federal awarding agency must main~
tain an archive of previous versions of
the general terms and eonditions, with
effective dates, for use by the non-Fed-
eral entity, auditors, or others.

(c) Federal Awarding Agency, Program,
or Federal Award Specific Terms ond
Conditions. The Federal awarding agen-
¢y may include with each Federal
award any terms and conditions nec-
essary to communicate reguirements
that are in additior to the reguire-
ments outlined in the Federal awarding
agency’s general terms and condibions.
Whenever practicable, these gpecific
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terms and coanditions also should be
shared on a public Web site and in no-
tices of fundirg opportunities (as out-
lined in §200.203 Notices of funding op-
portunities) in addition to bheing in-
cluded in a Federal award. See alsc
§200.206 Standard application reguire-
ments.

(4} Federal Award Performance Goals.
The Federal awarding agency must in-
clude in the Federal award an indica-
tion of the timing and scope of ex-
pecied performance by the non-Federal
entity as related to the outcomes in-
tended to bhe achieved by the program.
In some instances {(e.g., discretionary
research awards), this may be limited
to the requirement to submit technical
performance reports (to be evaluated in
accordance with TFederal awarding
agency policy). Where appropriate, the
Federal award may include specific
performance goals, indicators, mile-
stones, or expected outcomes (such asg
outputs, or services performed or pub-
lic impacts of any of these) with an ex-
pected timelirne for accomplishment,
Reporting requirements must be clear-
1y articulated such that, where appro-
priate, performance during the execu-
tion of the Federal award has a stand-
ard against which non-Federal entity
performance can be measured. The
Federal awarding agency may include
program-specific requirements, as ap-
plicakle. These reguirements should be
aligned with agency strategic goals,
strategic objectives or performance
goals that are relevant to the program.
See also OMB Circular A-11, Prepara-
tion, Submission and Execution of the
Budget Part 6 for definitions of stra-
tegic objectives and performance goals.

(e) Any other information required
by the Federal awarding agency.

178 FR 78608, Dec. 26, 2013, as amended at 79
FR 75882, Dec. 19, 2014; 80 FR 43308, July 22,
2015]

§200,211 Public access to
award information.

(a} In accordance with statutory re-
guirements for Federal spending trans-
parency (e.g., FFPATA), except as noted
in this section, for applicable Federal
awards the Federal awarding agency
must announce all Federal awards pub-
licly and publish the required informea-
tion on a publicly available OMB-des-

Federal

§200.212

ignated governmentwide Web site (at
time of publication,
www. USAspending.gov),

(b) All information posted in the des-
ignated integrity and performance sys-
tem accessible through SAM (currently
FAPIIS) on or after April 15, 2011 wiil
be publicly avallable after a waiting
perlod of 14 calendar days, except for:

(1) Past performance reviews reguired
by Federal Government contractors in
accordance with the Federal Acquisi-
tion Regulation (FAR) 42.15;

(2) Information that was entered
prior to April 15, 2011; or

(3) Imformation that is withdrawn
during the l4-calendar day waiting pe-
riod by the Federal Government offi-
cial,

(¢) Nothing in this section may be
constroed as requiring the publication
of information otherwise exempt under
the Freedom of Information Act &
U.8.C b562), or controlled unclassified
information pursuant to RExecutive
Order 13556.

{78 FR 78608, Dec. 26, 2013, as amended at 80
FR 43309, July 22, 2015]

§200.212 Reporiing a determination
that a non-Federal entity is not
qualified for a Federal award.

(a) If a Federal awarding agency does
not make a Federal award to a non-
Federal entity because the official de-
termines that the non-Federal entity
does not meet either or both of the
minimum qualification standards as
described in §200,205, Federal awarding
agency review of risk posed by appli-
cants, paragraph {(a}2), the Federal
awarding agency must report that de-
termination to the designated integ-
rity and performance system accesgible
through SAM (currently FAPIIS), only
if all of the following apply:

(1) The only basis for the determina-
tion descrihed in paragraph (a) of this
section is the non-Federal entity’s
prior record of executing programs or
activitieg under Federal awards or its
record of integrity and business ethics,
as degcribed in §200.2050 Federal award-
ing agency review of risk posed by ap-
plicants, paragraph (a)2) (i.e., the enti-
ty was determined to be qualified based
on all factors other than those two
standards), and
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(2) The total Federal share of the
Federal award that otherwise would be
made to the non-Federal entity is ex-
pected to exceed the simplified acquisi-
tion threshold over the pericd of per-
formance.

(b) The Federal awarding agency is
not required to report a determination
that a non-Federal entity is not quali-
fied for a Federal award if they make
the Federal award to the non-Federal
entity and includes specific award
terms and conditions, as described in
§200.207 Specific conditicons.

(¢) If a Federal awarding agency re-
ports a determination that a non-Fed-
eral entity is not qualified for a Fed-
eral award, as described in paragraph
(&) of this section, the Federal award-
ing agency also must notify the non-
Federal entity that—

(1) The determination was made and
reported to the designated integrity
and performance system accessible
through SAM, and include with the no-
tification an explanation of the basis
for the determination;

(2) The information will be kept in
the system for a period of five years
from the date of the determination, as
required by section 872 of Public Law
110-41%, a8 amended (41 U.S.C. 2313),
then archived;

(8) Each Federal awarding agency
that congiders making a Federal award
to the non-Feoderal entity during that
five year psriod must consider that in-
formation in judging whether the non-
Federal entity is qualified to receive
the Federal award when the total Fed-
eral share of the Federal award is ex-
pected to include an amount of Federal
funding in excess of the simplified ac~
quisition threshold over the period of
performance;

(4) The non-Federal entity may go to
the awardes integrity and performance
portal accessible through SAM (cur-
rently the Contractor Performance As-
sessment Reporting System (CPARS))
and comment on any information the
system conj$ains about the non-Federal
entity itself; and

(5) PFederal awarding agencies will
consider that mnon-Federal entity’s
comments in determining whether the
non-Federal entity is gqualified for a fu-
ture Federal award,

2 CFR Ch. H (1-1-18 Edition)

(d) If a Federal awarding agency en-
ters information into the designated
integrity and performance system ac-
cessible through SAM about a deter-
minatior that a non-Federal entity is
not gualified for a Federal award and
subseguently:

(1) Liearns that any of that informa-
tion is erronecus, the Federal awarding
agency must correct the information in
the system within three business days;

(2) Obtains an update to that infor-
mation that could be helpful to other
Federal awarding agencies, the Federal
awarding agency is strongly encour-
aged to amend the information in the
system to incorporate the update in a
timely way.

(e) Federal awarding agencies shall
not post any information that will be
made publicly available in the non-
public segment of designated integrity
and performance system that is cov-
ered by a disclosure exemption under
the Freedom of Information Act. If the
recipient asserts within seven calendar
days to the Federal awarding agency
that posted the information that somse
or all of the information made publicly
available i covered by a disclosure ex-
emption under the Freedom of Infor-
mation Act, the Federal awarding
agency that posted the information
must remove the posting within seven
calendar days of receiving the asser-
tion. Prior to reposting the releasable
information, the Federal awarding
agency must resolve the issue in ac-
cordance with the agency’s Freedom of
Information Act procedures.

[80 FR 43308, July 23, 2015]

§200.213 Suspension and debarment.

Non-federal entities are subject to
the non-procurement debarment and
suspension regulations implementing
Fxecuative Orders 12549 and 12689, 2 CFR
part 180. These regulations restrict
awards, subawards, and contracts with
certain parties that are debarred, sus-
pended, or otherwise excluded from or
ineligible for pariicipation in Federal
asgigtance programms or activities.

[80 FR 43309, July 22, 2015]
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Subpart D—Post Federal Award
Requirements

STANDARDS FOR FINANCIAL AND
PROGRAM MANAGEMENT

§200,300 Statutory and national policy
requirements.

(a) The Pederal awarding agency
must manage and administer the Fed-
eral award in a ranner 80 as to ensure
that Federal funding is expended and
associated programs are implemented
in full accordance with U.S. statutory
and public policy requirements: includ-
ing, but not limited to, those pro-
tecting public welfare, the environ-
ment, and prohibiting discrimination,
The Federal awarding agency must
communicate 0 the non-Federal enti-
ty all relevant public policy require-
ments, including those in general ap-
propriations provisions, and 1incor-
porate them either directly or by rei-
erence in the terms and conditions of
the Federal award.

(b) The non-Federal entity is respon-
sible for complying with all require-
ments of the Federal award. For all
Federal awards, this includes the provi-
sions of FFATA, which includes re-
quirements on executive compensation,
and also requirements implementing
the Act for the non-Federal entity at 2
CFR part 256 Financial Assistance TUse
of Universal Identifier and System for
Award Management and 2 CFR part 170
Reporting Subaward and XExeoutive
Compensation Information, See also
statutory reqguirements for whistle-
blower protections at 10 U.S.C. 2409, 41
U.8.C. 4712, and 10 U.8.C. 2324, 41 U.8.C.
4304 and 4310.

[78 F'R 78608, Dec. 26, 2013, as amended at 80
FR 43309, July 22, 2015]

§200.301 Performance measurement.

The Federal awarding agency must
require the recipient to use OMB-ap-
proved standard information collec-
tions when providing financial and per-
formance information. As appropriate
and in accordance with abkove men-
tioned information o¢ollections, the
Federal awarding agency must require
the recipient to relate financial data to
performance accomplishments of the
Federal award. Also, in accordance
with above mentioned standard infor-

§200.302

mation collections, and when applica-
ble, recipients must also provide cost
information to demonstrate cost effec-
tive practices (e.g., through unit cost
data)., The recipgient’s performance
should ke measured in a way that will
help the Federal awarding agency and
other non-Federal entities to improve

program outcomes, shars lessons
learned, and spread the adoption of
promising practices. The Federal

awarding agency should provide recipi-
ents with clear performance goals, in-
dicators, and milestones as described in
§200,210 Information contained in a
Federal award. Performance reporting
frequency and content should be estab-
lished to not only allow the Federal
awarding agency to understand the re-
cipient progress but also to facilitate
identification of promising practices
among recipients and build the evi-
dence upon which the Federal awarding
agency’'s program and performance de-
cisions are made.

{78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75883, Dec. 19, 2014]

§200.302 Financial management.

(a) Bach state must expend and ac-
count for the Federal award in accord-
ance with state laws and procedures for
expending and accountlng for the
state’s own funds. In addition, the
sbate’s and the other non-Federal enti-
ty’s financial management systems, in-
cluding records documenting compli-
ance with Federal statutes, regula-
tiong, and the terms and conditions of
the Federal award, must be sufficient
to permit the preparation of reports re-
guired by general and program-specific
terms and conditions; and the tracing
of funds to a lavel of expenditures ade-
quate to establish that such funds have
heen used according %o the Federal
statutes, regulations, and the terms
and conditions of the Federal award.
See also §200.450 Lobbying.

{b) The financial management sys-
tem of each non-Federal entity must
provide for the following (ses also
§§200.233 Retention requirements for
records, 200.334 Requests for transfer of
records, 200.335 Methods for collsction,
transmission and storage of informa-
tion, 200.336 Access to records, and
200.337 Restrictions on public access to
records):
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(1) Identification, in its accounts, of
all Federal awards received and ex-
pended and the Federal programs under
which they were received. Federal pro-
gram and Federal awsrd identification
must include, ag applicable, the CFDA
title and number, Federal award identi-
fication numhber and year, name of the
Federal agency, and name of the pass-
through entity, if any.

(2) Accurate, current, and complete
disclosure of the financial resuits of
each Federal award or program in ac-
cordance with the reporting reguire-
ments set forth in §§200.327 Financial
reporting and 200.328 Monitoring andg
reporting program performance. If a
Federal awarding agency requires re-
porting oh an accrual bagis from a re-
cipient that maintaing its records on
other than an accrual basis, the recipi-
ent must not be required to establish
an accrual accounting system, This re-
cipient may develop accruaal data for
its reports on the basis of an analysis
of the documentation on hand. Simi-
larly, a pass-through entity must not
require a subrecipient to establish an
accrual accounting system and must
allow the sabrecipient to develop ac-
crual data for its reports on the basis
of an analysis of the documentation cn
hand.

(3) BRecords that identify adequately
the source and application of funds for
federally-funded activities. These
records must contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, agsets, expenditures, income and
intereat and be supported by source
documentation,

(4) Effective control over, and ac-
countability for, all funds, property,
and other assets. The non-Federal enti-
ty must adequately safeguard all assets
and assure that they are used solely for
authorized purposes. See §200.303 Inter-
nal controls,

(5) Comparison of expenditures with
budget amounts for each Federal
award.

(8 Written procedures to implement
the requirements of § 200,306 Payment.

{T) Written procedurss for deter-
mining the allowability of costs in ac-
cordance with Subpart E—Cost Prin-
ciples of this part and the terms and
conditions of the Federal award.

2 CFR Ch. Il (1-1-18 Edition)

§200.303 Internal controls.

The non-Federal entity must:

(&) Establish and maintain effective
internal control over the Federsl
award that provides resasonable assur-
ance that the non-Federal entity is
mahnaging the Federal award in compli-
ance with Federal statutes, regula-
tions, and the terms and conditions of
the Federal award, These internal con-
trols should be in compliance with
guidance in “Standards for Internal
Control in the Federal Government”
issued by the Comptroller General of
the United States or the “Internal Con-
trol Integrated Framework”, issued by
the Committee of Sponsoring Organiza-
tions of the Treadway Commission
(COB0).

{b) Comply with Federal statutbes,
regulations, and the terms and condi-
tions of the Federal awards.

(¢) Evaluate and meonitor the non-
Federal entity’s compliance with stat-
ubes, regulstions and the terms and
conditions of Federal awards.

(d) Take prompt action when in-
stances of noncompliance are identified
including noncompliance identified in
audit findings.

(e) Take reasonable measures to safe~
guard protected personally identifiable
information and other information the
Federal awarding agency or pass-
through entity designates as sensitive
or the non-Federal entity considers
sensgitive consistent with applicahle
Federal, state, local, and tribal laws re-
garding privacy and obiigations of con-
fidentiality.

[78 FR 18608, Dec. 26, 2013, as amended at 79
FR 75883, Dec. 19, 2014]

§200.304 Bonds.

The Federal awarding agency may in-
clude a provision on bonding, insur-
ance, or both in the following cir-
cumstances:

(a) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tien, may require adequate bonding
and insurance if the honding and insur-
ance requirements of the non-Federal
entity are not deemed adeguate to pro-
tect the interest of the Federal Govern-
ment.
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{h) The Federal awarding agency may
require adequate fidelity bond coverage
where the non-Federal entity iacks suf-
ficient coverage to protect the Federal
Government’s interest.

(¢) Where bonds are required in the
situations described above, the bonds
must be obtained from companies hold-
ing certificates of authority as accept-
able sureties, ag prescribed in 31 CFR
Part 223, “SBurety Companies Doing
Business with the United States.”

§$200,305 Payment.

(a)} For gstates, payments are gov-
erned by Treasury-State CMIA agree-
ments and default procedures codified
at 31 CFR Part 206 “Rules and Proce-
dures for Efficient Federal-State Funds
Transfers” and TFM 4A-2000 Overall
Dishursing Rules for All Federal Agen-
cies.

(h) Por non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the transfer of funds from the United
States Treasury or the pass-through
entity and the disbursement by the
non-Federal entity whether the pay-
ment is made by electronic funds
transfer, or issuance or redemption of
checks, warrants, or payment by other
means., See also §200.302 Financial
management paragraph (b)(8). Except
as noted elsewhere in this part, Federal
agencies must require recipients to use
only OMB-approved standard govern-
mentwide information collection re-
quests to request payment,

(1) The non-Fedsral entity must be
paid in advance, provided it maintains
or demonstrates the willinghess to
maintain both written procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the non-Federal entity, and finan-
cial management systems that meet
the standards for fund control and ac-
countability as established in this part.
Advance payments to a non-Federal en-
tity must be limited to the minimum
amounts needed and be timed to be in
accordance with the actual, immediate
cash requirements of the non-Federal
entity in carrying out the purpose of
the approved program or project. The
timing and amount of advarce pay-
ments must be as close as is adminis-
tratively feasible %o the actual dis-

§200.305

bursements by the non-Federal entity
for direct program or project costs and
the proportionate share of any allow-
able indirect costs. The non-Federal
entity must make timely payment to
contracters in accordance with the
contract provisions,

(2) Whenever possible, advance pay-
ments must be congoliégated to cover
anticipated cash needs for all Federal
awards made by the Federal awarding
agency to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer and
must comply with applicable guidance
in 31 CFR part 208.

(ii) Non-Federal entities must be au-
thorized to submit requests for advance
payments and reimbursements at least
monthly when electronic fund transfers
are not used, and as often as they like
when electronic transfers are used, in
accordance with the provisions of the
Electronic PFund Transfer Act (15
U.8.C. 1693-1693r).

(8) Reimbursement is the preferred
method when the requirements in para-
graph (b) cannot ke met, when the Fed-
eral awarding agency sets a specific
condition per §200.207 Specific condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
This method may be uged on any Fed-
eral award for construction, or if the
major portion of the congtruction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal award con-
stitutes a minor portion of the project.
When the reimbursement wmethod is
used, the Federal awarding agency or
pass-through entity must make pay-
ment within 30 calendar days after re-
ceipt of the billing, unless the Federal
awarding agency or pass-through onti-
ty reasonably believes the request to
bhe improper.

{4) If the non-Federal entity cannot
meet the criteria for advance payments
and the Federal awarding agency or
pags-through entity has determined
that reimbursement is not feasible be-
cause the non-Federal entity lacks suf-
ficient working capital, the Fedsral
awarding agency or pass-through enti-
ty may provide cash on a working canp-
ital advance basia, Under this proce-
dure, the Federal awarding agency or
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pass-through entity must advance cash
payments to the non-Federal entity to
cover its estimated disbursement needs
for an initial period generally geared
to the non-Federal entity’s disbursing
cycle. Thereafter, the Federal award-
ing agency or pass-through entity must
relmburse the non-Federal entity for
its actual cash disbursements. Use of
the working capital advance method of
payment requires that the pass-
through entity provide timely advance
bayments to any subrecipients in order
to meet the subrecipient’s actnal cash
disbursements. The working capital ad-
vance method of payment must not be
used by the pass-through entity if the
reason for using this method is the un-
wiliingness or inability of the pass-
through entity to provide timely ad-
vance payments to the subrecipient to
meet the subrecipient’s actual cash dis-
bursements.

(b) Use of resources before requesting
cash advance payments, Te the extent
available, the non-Federal entity must
disburge funds available from program
income (including repayments to a re-
volving fund), rebates, refunds, con-
tract settiements, audit recoveries, and
interest earned on such funds before re-
guesting additional cash payments,

(6) Unless otherwise required by Fed-
eral statutes, payments for allowable
costs by non-Federal entities must not
be withheld at anhy time during the pe-
riod of performance unless the condi-
tiong of §§200.207 Specific conditions,
Subpart D—Post Federa! Award Re-
guirements of this part, 200.338 Rem-
edies for Noncompliance, or one or
more of the following applies:

(i) The non-Federal entity hag failed
$0 comply with the project objectives,
Federal statutes, regnlations, or the
terms and conditions of the Federal
award,

(if) The non-Federal entity is delin-
guent in a debt to the Unibed States as
defined in OMB Guidance A-129, “Poli-
cies for Federal Credit Programsg and
Non-Tax Receivables.” Under such con-
ditions, the Federal awarding agency
or pass-through entity may, upon rea-
sonable notice, inform the non-Federal
entity that payments must not be
made for obligations incurred after a
specified date until the conditions are
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corrected or the indebtedness to the
Federal Government is liguidated.

(iii) A payment withheld for failure
to comply with Federal award condi-
tions, but without suspension of the
Federal award, must be released to the
non-Federal entity upon subsequent
compliance. When a Federal award is
suspended, payment adjustments will
be made in accordance with §200,342 Kf-
fects of suspension and termination.

(iv) A payment must not be made to
& non-Federal entity for amounts that
are withheld by the non-Federal entity
from payment to contractors to assure
satisfactory completion of work. A
payment must be made when the non-
Federal entity actually disburses the
withheld funds to the contractors or to
escrow accounts established to assure
satisfactory completion of work.

(7) Btandards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows,

(1) The Federal awarding agency and
pass-through entity must not require
separate depogitory accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
depositories for funds provided %o the
non-Federal entity. However, the non-
Federal entity must be able to account
for the receipt, obligation and expendi-
ture of funds.

(ii) Advance payments of Federal
funds must be deposited and main-
tained in insured accounts whenever
possible.

(8) The non-Federal entity must
maintain advance paymenats of Federal
awards in interest-bearing accounts,
unless the following apply.

(i} The non-Federal entity receives
less than $120,000 in Federal awards per
year,

(ii) The best reasosably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of $500
per year on Federal cash balances,

(iii) The depository would require an
average or minimum balance so high
that it would not be feasibie within the
expected Federal and non-Federal cash
regources.

{iv) A {foreilgn government or banking
system prohibits or precludes interest
bearing accounts,
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(9) Interest earned amounts up to $500
per year may be retained by the non-
Federal entity for adminigtrative ex-
pense, Any additional interest earned
on Federal advance payments deposited
in interest-bearing accounts must be
remitted annually to the Department
of Health and Human Services Pay-
ment Management System (PMS)
through an electronic medinm using ei-
ther Automated Clearing House (ACH)
network or a Fedwire Funds Service
payment, Remittances must include
pertinent information of the payee and
nature of payment in the memo area
(often referred to as ‘‘addenda records”
by Financial Imstitutions} as that will
agsist in the timely posting of interest
earned on federal funds. Pertinent de-
tails include the Payee Account Num-
ber (PAN) if the payment originated
from PMS, or Agency information if
the payment originated from ASAP,
NSF cor another federal agency pay-
ment system. The remittance must be
submitted as follows:

(i) For ACH Returns:

Routing Number: 061036706

Account number: 303000

Bank Name and Location: Oredit Gateway—
ACH Receiver S8t. Paul, MN

(ii) For Fedwire Returns*;

Routing Number: 021030004 -

Account number; 75010501

Bank Name and Location: Federal Reserve
Bank Treas NYC/Funds Transfer Division
New York, NY

(* Please note organization initiating pay-

ment is likely to incur a charge from your

Finanocial Institution for thig type of pay-

ment)

(iii) For International ACH Returns:

Beneficiary Account: Federal Rezerve Bank
of New YorkITH (FRBNY/ITS)

Bank: Gitibanlk N A, (New York)

Swift Code: CTTIUSI3

Account Number: 36838868

Bank Address: 388 Greenwioch Street, New
York, NY 10013 USA

Payment Details (Line 70): Agency

Name {(abbreviated when possible) and ALQC
Agency POC: Michelle Haney, (301) 492-5065

(iv) For recipients that do not have
electronic remittance capability,
please make check** payable to: ““The
Department of Healdh and Human
Services.”

Mail Check to Treasury approved lockhox:

§200.306
HHS Program Support Center, P.0. Box
530231, Atlanta, GA 30363-0231
(** Please allow 46 weeks for processing of a
payment by check to be applied to the appro-
priate PMS account)

{v) Any additional information/in-
structions may be found on the PMS
Web site at http./www.dpm.psc.gov/.

[718 FR 78608, Dec. 26, 2013, as amended at 79
TR 75883, Dec. 19, 2014; 80 FR 54408, Sept. 10,
2015]

§200.306 Cost sharing or matching.

(a) Under Federal research proposals,
voluntary committed cost sharing is
not expected. It cannot be used as a
faoctor during the merit review of appli-
cations or proposals, but may be con-
sidered if it is both in accordance with
Federal awarding agency regulations
and specified in a notice of funding op-
portunity. Criteria for considering vol-
untary committed cost sharing and
any other program policy factors that
may be used to determine who may re-
ceive a Federal award must be explic-
itly described in the notice of funding
opportunity. See also §§200.414 Indirect
(F&A) cogts, 200,208 Nobtices of funding
opportunities, and Appendix I to Part
200—Full Text of Notice of Funding Op-
portunity.

(b) For g1l Federal awards, any
shared costs or matching funds and all
contributions, including cash and third
party in-kind contributions, must be
accepted as part of the non-Federal en-
tity’s cost sharing or matching when
such contributions meet all of the fol-
lowing criteria.

(1) Are verifiable from the non-Fed-
eral entity's records;

(2 Are not included as contributions
for any other Federal award;

(3) Are necessary and reasonable for
accomplishment of project or program
objectives;

(4) Are allowable under Subpart E—
Cosat Principles of $his part;

(6) Are not paid by the Federal Gov-
ernment under another Federal award,
except where the Federal statute au-
thorizing a program specifically pro-
vides that Federal funds made avail-
able for such program can be applied to
matching or cost sharing requirements
of other Federal programs;
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(6) Are provided for in the approved
budget when required by the Federal
awarding agenoy,; and

(7Ty Conform to other provisions of
this part, as applicable.

(¢) TUnrecovered indirect costs, in-
cluding indirect costs on cost sharing
or matching may be included as part of
cost sharing or matching only with the
prior approval of the Federal awarding
agency. Unrecovered indirect cost
means the difference between the
amount charged to the Federal award
and the amount which could have been
charged to the Federal award under the
non-Federal entity's approved nego-
tiated indirect cost rate.

(d) Values for non-Federal! entity
contributions of services and property
must be established in accordance with
the cost principles in Subpart E—Cost
Principles. If a Federal awarding agen-
cy authorizes the non-Federal entity teo
donate buildings or land for construc-
tionAacilities acquisition projects or
long-tarm use, the value of the donated
property for cost sharing or matching
must be the lesser of paragraphs (d)1)
or (2) of this section.

(1) The value of the remaining life of
the property recorded in the non-Fed-
eral entity’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market valae of the donated prop-
erty, even if it exceeds the value de-
scribed in {1} above at the time of dona-
tion,

(e) Volunteer services furnished by
third-party professional and technical
personnel, consultants, and other
gkilled and unskilled labor may be
counted a8 cost sharing or matching if
the service is an integral and necessary
part of an approved project or program.
Rates for third-party volunteer sgerv-
ices must be consistent with those paid
for similar work by the non-Federal en-
tity. In those instances in which the
required skills are not found in the
non-Federal entity, rates must he con-
sigtent with those paid for sgimilar
work in the labor marke$ in which the
non-Federal entity competes for the
kind of services involved, In either
cage, paid fringe benefits that are rea-
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gonable, necessary, allocable, and oth-
erwise allowable may be included in
the valuation.

(f) When a third-party organization
furnishes the servides of an employee,
these services must be valued at the
semployee’s regular rate of pay pius an
amount of fringe benefits that is rea-
sonable, necessary, allocable, and oth-
erwise allowable, and indireet costs at
either the third-party organization’s
approved federally negotiated indirect
cost rate or, a rate in accordance with
§200,414 Indirect (Fé&A) costs, para-
graph (d), provided these services em-
ploy the samse skill{(s) for which the
employee is normally paid. Where do-
nated services are treated as indirect
costs, indirect cost rates will separate
the wvalue of the donated services so
that reimbursement for the donated
services will not be made,

(g) Donated property from third par-
ties may include such items as equip-
ment, office supplies, laboratory sup-
plies, or workshop and classroom sup-
plies. Value assessed to donated prop-
erty included in the cost sharing or
matching share must not exceed the
fair market value of the property at
the time of the donation.

¢(h) The method used for determining
cost sharing or matching for third-
party-donated equipment, buildings
and land for which titie passes to the
non-Federal entity may differ accord-
ing to %he purpose of the Federal
award, if paragraph (h)1) or (2) of this
section applies.

(1) If the purpose of the Federal
award is to assist the non-Federal enti-
ty in the acquisition of eguipment,
buildings or land, the aggregate value
of the donated property may be
claimed as cost sharing or matching.

(2y If the purpose of the FIederal
award ig to support activities that re-
quire the use of equipment, buildings
or land, normally only depreciation
charges for equipment and buildings
may be made, Howsver, the fair market
value of sgnipment or other capital as-
sets and fair rental charges for land
may be allowad, provided that the Fed-
aral awarding agency has approved the
charges, See also §200.420 Consider-
ations for selected items of cost,

(i} The wvalue of donated property
must be determined in accordance with
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the usual accounting pelicies of the
non-Federal entity, with the following
gualifications:

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the non-Federal entity as established
by an indspendent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentabive) and certified by a respon-
sible official of the non-Federal entity
ag required by the Uniform Relocation
Asgistance and Real Property Acquisi-
tion Policies Act of 1970, as amended,
(42 U.S.C. 4601-46565) (Uniform Act) ex-
cept as provided in the implementing
regulations at 49 CFR part 24.

(2) The value of donated sguipment
must not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as egtablished by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed its fair rental value.

(i) For third-party in-kind contribu-
tions, the fair market value of goods
and services muast be documented and

to the extent feasible supported hy the

same methods used internally by the
non-Federal entity,

(k) For IHEs, see also OMB memo-
randum M-01-08, dated January 5, 2001,
Clarification of OMB A-21 Treatment
of Voluntary Uncommitted Cost Shar-
ing and Tultion Remission Costs,

[78 FR '18608, Dec. 26, 2013, as amended at 79
FR 75883, Deo. 18, 2014]

§200.307 Program income.

(a) General, Non-Federal entities are
encouraged to earn income to defray
program costs where appropriate.

(b) Cost of generating program income.
If authorized by Federal regulations or
the Federal award, costs incidental to
the generation of program income may
be deducted from gross income to de-
termine program income, provided
these costs have not been charged to
the Federal award.

(¢) Governmental revenues, Taxes, spe-
clal assessments, levies, fines, and
other such revenues raised by a non-

§200.307

Federal entity are not program income
untess the revenuses are specifically
identified in the Federal award or Fed-
aral awarding agency regulations as
program income,

(d) Property. Proceeds from the sale
of real property, equipment, or supplies
are nob program income; such proceeds
wiil be handled in accordance with the
requirements of Subpart D—Post Fed-
eral Award Requirements of this part,
Property Standards §§200.311 Real prop-
erty, 200.313 Eguipment, and 200.314
Supplies, or as gpecifically identified in
Federal statutes, regulations, or the
terms and conditions of the Federal
award.

(e) Use of program income, If the Fed-
eral awarding agency does not specify
in its regulations or the terms and con-
ditions of the Federal award, or give
prior approval for how program income
is t¢ be used, paragraph (e}(1) of this
section must apply. For Federal awards
made to IHHEs and nonprofit research
institutions, if the Fsderal awarding
agency does not specify in its regula-
tions or the terms and conditions of
the Federal award how program income
is to be used, paragraph (e}2) of this
section must apply. In specifying alter-
natives to paragraphs (e)1) and (2) of
thig section, the Federal awarding
agency may distinguish between in-
come earned by the recipient and in-
come earned by subrecipients and be-
tween the sources, kinds, or amounts
of income. When the Federal awarding
agency authorizes the approaches in
paragraphs (e){2) and (3) of this section,
program income in excess of any
amounts specified must also be de-
ducted from sxpenditures.

(1) Deduction. Ordinarily preogram in-
come must be deducted from total al-
lowable costs to determine the net al-
lowable costs, Program income must be
used for current costs unless the Fed-
eral awarding agency authorizes other-
wise., Program income that the non-
Pederal entity did not anticipate at the
time of the Federal award must be used
to reduce the Federal award and non-
Federal entity contributions rather
than to increase the funds committed
to the project.

(2) Addition. With prior approval of
the Federal awarding agency (except
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for THEs and nonprofit research ingti-
tutions, as described in paragraph (e) of
this sgection) program income may be
added to the Federal award by the Fed-
eral agency and the non-Federal enti-
ty. The program ircome must be used
for the purposges and under the condi-
tions of the Federal award.

(8) Cost sharing or matching. With
prior approval of the Federal awarding
agency, program income may be used
to meet the cost sharing or matching
requirement of the Federal award. The
amount of the Federal award remains
the same.

(f) Income afier the period of perform-
ance. There are no Federal reguire-
ments governing the disposition of in-
come earned after the end of the period
of performance for the Federal award,
unless the Federal awarding agency
regulations or the terms and condi-
tions of the Federal award provide oth-
erwise. The Federal awarding agency
may negotiate agreements with recipi-
ents regarding appropriate uses of in-
come earned after the peried of per-
formance as part of the grant closeout
process. See also §200.343 Closeout.

{g) Unless the Federal statute, regu-
lations, or terms and conditions for the
Federal award provide otherwise, the
non-Federal entity has no obligation to
the Federal awarding agency with re-
spect to program income earned from
license fees and royalties for copy-
righted material, patents, patent appli-
cations, trademarks, and inventions
made under s Federal award to which
37 CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awards, Contracts and Coopera-
tive Agreements’’ is applicable,

[78 F'R 78608, Doc. 26, 2013, as amended at 79
FR 75884, Dec, 19, 20141

§200.308 Revision of budget and pro-
gram plans,

(a) The approved budget for the Fed-
eral award summarizes the financial
aspects of the project or program as ap-
proved during the Federal award proc-
ess, It may include either the Federal
and non-Federal share (gee §200,43 Fed-
eral share) or only the Federal share,
depending upon Federal awarding agen-
cy requirements. It must be related to
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performance for program evaluation
purposes whenever appropriate.

{b) Recipients are required to report
deviations from budget or project scope
or objective, and request prior approv-
als from Federal awarding agencies for
budget and program plan revigiong, in
accordance with this section,

(e)(1) For non-constructior Federal
awards, recipients must reguest prior
approvals from Federal awarding agen-
cies for one or more of the following
program or budget-related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(11) Change in a key person specified
in the application or the TFederal
award.

(iii) The disengagement from the
project for more than three months, or
a 25 percent reduction in time devoted
to the project, by the approved project
director or principal investigator,

{(Iv) The inclusion, unless waived by
the Pederal awarding agency, of costs
that require prior approval in accord-
ance with Subpart E—Cost Principles
of this part or 45 CFR part 76 Appendix
IX, “Principles for Determining Costs
Applicable to Research and Develop-
ment ander Awards and Contracts with
Hospitals,” or 48 CFR part 31, “Con-
tract Cost Principles and Procedures,”
a8 applicable.

(v} The transfer of funds budgeted for
participant support costs as defined in
§200.76 Participant support costs to
other categories of expense,

(vi) Unless described in the applica-
tion and funded in the approved Fed-
eral awards, the subawarding, transfer-
ring or contracting out of any work
under a Federal award, including fixed
amount subawards as described in
§200.332 Fixed amount subawards, This
provision does not apply to the acquisi-
tion of supplies, material, equipment
or general support services,

(vii) Changes in the approved cost-
sharing or matching provided by the
non-Federal entity.

(viii) The need arises for additional
Federal funds to complete the project.
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(2) No other prior approval reguire-
ments for specific items may he im-
posed unless an exception has been ap-
proved by OMB. See also §§200.102 Ex-
ceptions and 200.407 Prior written ap-
proval (prior approval).

(d) Except for requirements listed in
paragraph {(c)X1} of this section, the
Federal awarding agency is authorized,
at its option, to waive prior written ap-
provals required by paragraph (c) this
section. Such waivers may include au-
thorizing recipients to do any one or
mere of the following:

(1) Incur project costs 90 calendar
days before the Federal awarding agen-
cy makes the Federal award., Expsnses
more than 80 calendar days pre-award
require prior approval of the Federal
awarding agency, All costs incurred be-
fore the Federal awarding agency
makes the Federal award are at the re-
cipient’s rigk (i.e., the Federal award-
ing agency is under no obligation to re-
imburge such costs if for any reason
the recipient does not receive a Federal
award or if the Federal award is less
than anticipated and inadequate to
cover such costs). See also §200.458 Pre-
award costs.

(2) Initiate a one-time extension of
the period of perfoermance by up to 12
months unless one or more of the con-
ditions ountlined in paragraphs (dX2)(1)
through (iii} of this section apply. For
one-time extensions, the recipient
must notify the Federal awarding
agency in writing with the supporting
reasons and revised period of perform-
ance atb least 10 calendar days before
the eénd of the period of perfermance
specified in the Federal award. This
one-time extengion may not be exer-
cised merely for the purpose of using
unohligated balances. Extensions re-
quire explicit prior Federal awarding
agency approval when:

(i) The terms and conditions of the
Feoderal award prohibit the extension,

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

{3) Carry forward unobligated bal-
ances to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding

§200.308

agency provides otherwise in the Fed-
eral award or in the Federal awarding
agency’s regulations, the prior ap-
proval requirements described in para-
graph (d) are automatically waived
{i.e., recipients need not obtain such
prior approvalg) unlesg one of the con-
ditions included in paragraph (d4)(2) ap-
plies.

(8) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for Federal awards in which the Fed-
oral share of the project exceeds the
Simptified Acquigition Threshold and
the cumulative amount of such trans-
fers exceeds or is expected to exceed 10
percent of the total budget as last ap-
proved by the Federal awarding agen-
cy. The Federal awarding agency can-
not permit a transfer that would cause
any Federal appropriation to be used
for purposes other than those con-
sistent with the appropriation.

{£) All other changes to nonr-construc-
tion budgets, except for the changes de-
scribed in paragraph (¢) of this section,
do not require prior approval (see also
§200.407 Prior written approval (prior
approval}).

(g) For construction Federal awards,
the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (2)(1), (2), or
{3) of this section applies.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consigtent with applicable
OMB cost principles listed in Subpart
E—Cogt Principles of thig part,

{4) No other prior approval requirs-
ments for budget revisions may he im-
posed unless an exception has been ap-
proved by OMB.

(6) When a Federal awarding agency
makes a Federal award that provides
support for constraction and non-con-
atruction work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
awarding agency before making any
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fund or budget transfers between the
two types of work supported.

{(h) When requesting approval for
budget revisions, the recipient must
use the same format for budget infor-
mation that was used in the applica-
tion, unless the Federal awarding agen-
cy indicates a letter of request suffices.

(1) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Federal awarding
agency must review the request and
notify the recipient whether the budget
revisions have been approved. If the re-
vigion is still under consideratiom at
the end of 30 calerdar days, the Federal
awarding agency must inform the re-
cipient in writing of the date when the
recipient may expect the decision.

{78 FR T8608, Dec. 26, 2013, as amended at 79
FR 75884, Dec. 19, 2014; 80 FR 54209, Sept. 10,
2016]

§200.309 Period of performance.

A non-Federal entity may charge to
the Federal award only allowable costs
incurred during the period of perform-
ance (except as described in §200.461
Publication and printing costs) and
any costs incurred before the Federal
awarding agency or pass-through enti-
ty made the Federal award that were
authorized hy the Federal awarding
agency or pass-through entity.

{78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75884, Dec. 19, 2814]

PROPERTY STANDARDS

§200.310 Insurance coverage.

The non-Federal entity must, at a
minimum, provide the equivalen$ in-
surance coverage for real property and
equipment acquired or improved with
Federal funds as provided tc property
owned by the non-Federal entity. Fed-
erally-owned property need not be in-
sured unless required by the terms and
conditions of the Federal award.

§200.311 Real property.

(a) Title. Subject to the obligations
and conditions set forth in thig section,
title to real property acquired or im-
proved under a Federal award will vest
upon acquisition in the non-Federal en-
tity.

(b) Use. Except ag otherwise provided
by Federal statutes or by the Federal
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awarding agency, real property will be
used for the originally authorized pur-
pose as long ag needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
its title or other interests,

(¢) Dvsposition. When real property is
no longer needed for the originally au-
thorized purpose, the non-Federal enti-
ty must obtain disposition instractions
from the Federal awarding agency or
pass-through entity. The instructions
must provide for one of the following
alternatives:

(1) Retain title after compensating
the Federal awarding agency. The
amount paid to the Federal awarding
agency will be computed by applying
the Federal awarding agency’s percent-
age of participation in the cost of the
original purchage {and costs of any im-
provements) to the fair market value
of the property. However, in those situ-
ations where the non-Federal entity is
disposing of real property acquired or
improved with a Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the disposition may he
used as an offset to the cost of the re-
placement property.

(2) Sell the property and compensate
the Federal awarding agency. The
amount due to the Federal awarding
ageoncy will be calculated by applying
the Federal awarding agency’s percent-
age of participation in the cost of the
original purchase (and cost of any im-
provements) to the procesds of the sale
after deduction of any actual and rea-
sonable gelling and fixing-up expenses.
If the Federal award has not been
closed out, the net proceeds from sale
may be offset against the original cost
of the property. When the nen-Federal
entity is directed to sell property, sales
procedures must be followed that pro-
vide for competition to the extent
practicable and result in the highest
possible return.

(8) Transfer title to the Federal
awarding agency or to a third party
designated/approved by the Federal
awarding agency. The non-Federal en-
tity is entitled to be paid an amount
calculated by applying the non-Federal
entity’s percentage of participation in
the purchase of the real property (and
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cost of any improvements) to the cur-
rent fair market value of the property.

[78 FR 78608, Dec, 26, 2013, as amended at 79
FR 76884, Dec, 19, 2014]

§200.312 Federally-owned and exempt
property.

(&) Title to federally-owned property
remains vested in the Federal Govern-
ment, The non-Federal entity must
submit annually an inventory listing of
federally-owned property in its custody
to the Federal awarding agency., Upon
completion of the Federal award or
when the property is no longer needed,
the non-Federal entity must report the
property to the Federal awarding agen-
cy for further Federal agency utiliza-
tion.

(b) If the Federal awarding agency
has no further need for the property, it
must deciare the property excess and
report it for disposal to the appropriate
Federal disposal authority, unless the
Federal awarding agency has statutory
authority to dispose of the property by
alternative methods (e.g., the author-
ity provided by the Federal Technology
Transfer Act (15 U.8.C. 3710 (1)) to do-
nate research equipment to edu-
cational and non-profit organizations
in accordance with Executive Order
12999, “Educational Technology: Ensur-
ing Opportunity for All Children in the
Next Century.”’). The Federal awarding
agency muat issue appropriate instruc-
tions to the non-Federal entity.

(c) Exempt federally-owned property
means property acquired under a Fed-
eral award where the Federal awarding
agency has chosen to vest title to the
property to the non-Federal entity
without further obligation to the Fed-
eral Government, based upon the ex-
plicit terms and conditions of the Fed-
eral award. The FPedoral awarding agen-
¢y may exercise this option when stat-
utory authority exists., Absent statu-
tory authority and speocific terms and
conditions of the Federal award, title
to exempt federally-owned property ac-
guired under the Federal award re-
mains with the Federal Government.

[78 TR 76608, Dec. 26, 2013, as amended at 79
FR 76884, Dec, 19, 2014]
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§200.313 Equipment.

See also §200.439 Equipment and
other capital expenditures.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
Federal award will vest upon acquisi-
tion in the non-Federal entity. Unless
a statute specifically authorizes the
Federal agency to vest title in the non-
Federal entity without further obliga-
tion to the Federal Government, and
the Federal agency eleets to do so, the
title must he a conditional title. Title
must vest in the non-Federal entity
sulbject to the following conditions:

(1) Use the eguipment for the author-
ized purposes of the project during the
pericd of performance, or until the
property is no longer needed for the
purposes of the project,

(2) Not encumber the property with-
out approval of the Federal awarding
agency or pass-through entity.

(3) Use and dispose of the property in
accordance with paragraphs (b), (¢) and
(e} of this section.

(b) A state must ase, manage and dis-
pose of equipment aoguired under a
Federal award by the state in accord-
ance with state laws and procedures.
Other non-Federal entities must follow
paragraphs (c) through (e) of this sec-
tion_ - .

(¢) Use, (1) Equipment must be used
by the non-Federal entity in the pro-
gram or project for which it was ac-
gquired as lohg as needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity must not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer neeoded for the
original program or project, the equip-
ment may be used in other activities
supported by the Federal awarding
agency, in the following order of pri-
ority:

(1) Activities under a Federal award
from the Federal awarding agency
which funded the original program or
project, then

(ii) Activities under Federal awards
from other Federal awarding agencies.
This includes consclidated equipment
for information technology systems,

(2) During the time that equipment is
used on the project or program for
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which it was acquired, the non-Federal
entity must also make eduipment
available for use on other projects or
programs currently or previously sup-
ported by the Federal Government,
provided that such use will not inter-
fere with the work on the projects or
program for which it was originaliy ac-
quired. First preference for other use
must be given to other programs or
projects supported by Federal awarding
agency that financed the eqguipment
and second preference must be given to
programs or projects under Federal
awards from other Federal awarding
agencies., Use for non-federally-funded
programg or projects is aiso permis-
sible, User fees should be considered if
appropriate.

(8) Notwithstanding the encourage-
ment in §200.307 Program income to
garn program income, the non-Federal
entity must not use eguipment ac-
guired with the Federal award to pro-
vide services for a fee that is less than
private companies charge for equiva-
lent services unless specifically author-
ized by Federal statute for as long as
the Federal Government retains an in-
terest in the equipment,

(4) When acquiring replacement
equipment, the non-Federal entity may
uge the equipment to be replaced as a
trade-in or sell the property and use
the proceeds to offset the cost of the
replacement property.

(d) Monagement requirements. Proce-
dures for managing equipment (includ-
ing replacement eguipment), whether
acquired in whele or in part under a
Federal award, until disposition takes
place will, as a minimum, meet the fol-
lowing requirements:

{1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the socurce of
funding for the property (including the
FAIN), who holds title, the acguisition
date, and cost of the property, percent-
age of Federal participation in the
project costs for the Federal award
under which the property was acquired,
the location, uge and condition of the
property, and any ultimate disposition
data including the date of disposal and
sale price of the property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
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onciled with the property records at
least once every two years.

(8) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
must be investigated.

(4y Adequate maintenance procedures
must be developed to keep the property
in good condition, .

(5) If the non-Federal entity is au-
therized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

{e} Disposition. When original or re-
placement equipment acquired under a
Federal award is no longer needed for
the original project or program or for
other activities currently or previously
supported by a Federal awarding agen-
cy, except as otherwise provided in
Federal statutes, regulations, or Fed-
eral awarding agency digposition in-
structions, the non-Federal entity
must request disposition instructions
from the Federal awarding agency if
required by the terms and conditions of
the Federal award. Disposition of the
eqaipment will be made as follows, in
agccordance with Federal awarding
agency dispogition instructions:

(1} Ttems of equipment with a current
per unit fair market value of $5,000 or

less may be retained, scld or otherwise

disposed of with no further obligation
to the Federal awarding agency.

(2) Except ag provided in §200.312 Fed-
orally-owned and exempt property,
paragraph (b)), or if the Federal award-
ing agency fails to provide requested
disposition instructions within 120
days, items of equipment with a cur-
rent per-unit fair-market value in ex-
cess of $5,000 may be retained by the
non-Federal entity or sold. The Federal
awarding agency is entitled to an
amount calculated by multiplying the
current market valae or proceeds from
sale by the Federal awarding agency’s
percentage of participation in the cost
of the original purchase. If the equip-
ment is sold, the Federal awarding
agency may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share $500 or ten percent of the
proceeds, whichever is less, for its sell-
ing and handling expenses,
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(3) The non-Federal entity may
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the non-Federal entity must be
entitled to compensation for its attrib-
utable percentage of the current fair
market value of the property.

(4) In cases where a non-Federal enti-
ty fails $o take appropriate disposition
actions, the Federal awarding agency
may direct the non-Federal entity to
take disposition acktions.

[78 ¥R 78608, Dec. 26, 2013, as amended at 79
FR 75884, Dec. 19, 2014]

§200.314 Supplies.

See alao §200.433 Materials and sup-
plies costs, including costs of com-
puting devices.

(a) Title to supplies wiil vest in the
non-Federal entity upon acquisition. If
there is a residual inventory of unused
supplies excesding $5,000 in total aggre-
gate value upon termination or com-
pletion of the project or program and
the supplies are not needed for any
other Federal award, the non-Federa}
entity must retain the supplies for use
on other activities or sell them, but
must, in either case, compensate the
Federal Government for its share. The
amount of compensation must be com-
puted in the same manner ag for equip-
ment. See §200.313 BEquipment, para-
graph (e)2) for the calculation method-
ology.

(b} As long as the Federal Govern-
ment retains an interest in the sup-
plies, the non-Federal entity must not
use supplies acguired under a PFederal
award to provide services to other or-
ganizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically aun-
thorized by Federal statute.

§200.316 Intangible property.

(a) Title to intangible property (see
§200.59 Intangible property) acquired
under a Federal award vests upon ac-
guisition in the non-Federal entity.
The non-Federal entity must use that
property for the originally-authorized
purpose, and must not encumber the
property without approval of the Fed-
eral awarding agency, When no longer
needed for the originally aunthorized
purpose, disposition of the intangible

§200.315

property musé occur in accordance
with the provisions in §200.313 Equip-
ment paragraph (e).

(b) The non-Federal entity may copy-
right any work that is subject to copy-
right and was developed, or for which
ownership was acquired, under a Fed-
eral award. The FPederal awarding agen-
cy reserves a royalty-free, nonexclu-
give and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.

(c) The non-Federal entity is subject
to applicable regulations governing
patents and inventions, including gov-
ernmentwide regulations issued by the
Department of Commerce at 37 CFR
Part 401, “Rights to Inventicons Made
by Nonprofit Organizations and Small
Business Firms Under Government
Awards, Contracts and Cooperative
Agreements.”

(d} The Federal Government has the
right to:

(1) Obtain, reproduce, publish, or oth-
erwise unsge the data produced under a
Foderal award; and

{2y Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

{(8) TFreedom of Information Act
(FOIA).

(1)-In response to a Freedom of Infor-
mation Act (FOIA) request for research
data relating to published research
findings produced under a Federal
award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federal awarding agency must
request, and the non-Federal entity
must provide, within a reasonable
time, the research data so that they
can be made avallable to the public
through the procedurses established
under the FOIA, If the Federal award-
ing agency obtains the research data
solely in response to a FOIA request,
the Federal awarding agency may
charge the requester a reasonable fee
equaling the full incremental cost of
obtaining the research daia. This fee
should reflect costs incurred by the
Federal agency and the non-Federal en-
tity, This fee ig inh addition to any fees
the Federal awarding agency may as-
gess under the FOIA (b U.S.0,
552(a)(4)(A)).
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(2) Published research findings means
when:

(1) Research findings are published in
a peer-reviewed scientific or technical
journal; or

(ii) A Federal agency publiciy and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law. “Used by
the Federal Government in developing
an agency action that has the force and
effect of law” is defined as when an
agency publicly and officially cites the
research findings in support of an agen-
cy action that has the force and effect
of law.

(3) Research data means the recorded
factual material commonly accepted in
the scientific community as necessary
to validate research findings, but not
any of the following: preliminary anal-
yses, drafts of scientific papers, plans
for future research, peer reviews, or
communications with colleagues. This
“recorded” material excludes physical
objects (e.g., laboratory samples). Re-
search data also do not include:

(i) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

{ii) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
persoh in a research study,

[78 FR 78608, Dec, 26, 2013, as amended at 79
FR 75884, Dec. 19, 2014)

§200.316 Property trust relationship,

Real property, equipment, and intan-
gible property, that are acquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
The Federal awarding agency may re-
quire the non-Federal entity to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with a Federal award and that nse and
disposition conditions apply to the
property,

2 CFR Ch. il (1~-1-18 Edifion)

PROCUREMENT STANDARDS

§200.317 Procurements by states.

When procuring property and serv-
ices under a Federal award, a state
must follow the same policies and pro-
cedurss it uses for procursments from
its non-Federal funds, The state will
comply with §200.322 Procurement of
recovered materials and ensure that
every purchase order or other contract
includes any clauseg required by sec-
tion §200.326 Contract provisions. All
other non-Federal entities, including
subrecipients of a state, will follow
§§200.318 General procurement stand-
ards through 200.326 Contract provi-
sions.

§200.318 General procurement stand-
ards.

{a) The non-Federal entity rnust use
its own documented procurement pro-
cedures which reflect applicable State,
local, and tribal laws and regulations,
provided that the procurements con-
form to applicable Federal law and the
standards identified in this part.

(b) Non-Federal entities must main-
tain oversight to ensure that contrac-
tors perform in accordance with the
terms, conditions, and specifications of
their contracts or purchase orders.

(¢c)(1) The non-Federal entity must
maintain written standards of conduct
covering conflicts of interest and gov-
erning the actions of its employees en-
gaged in the selectior, award and ad-
ministration of contracts, No em-
ployee, officer, or agent may partici-
pate in the selection, award, or admin-
istration of a contract supported by a
Federal award if he or she has a real or
apparent conflict of interest. Such a
conflict of interest would arise when
the embloyee, officer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or is about to em-
ploy any of the parties indicated here-
in, has a financial or other interest in
or a tangible personal benefit from a
firm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity may neither solicit
nor accept gratuilties, favors, or any-
thing of monetary value from contrac-
tors or parties to subcentracts, How-
ever, non-Federal entities may set
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standards for situations in which the
financial interest is not substantial or
the gift is an unsolicited item of nomi-
nal valus, The standards of conduct
must provide for disciplinary actions
to be applied for viclations of such
standards by officers, employees, or
agents of the non-Federal entity,

(2) If the non-Federal entity has a
parent, affiliate, or subsidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must also maintain written
standards of conduct covering organi-
zational conflicts of interest. Organiza-
tional conflicts of interest means that
hecause of relationships with a parent
company, affiliate, or subsgidiary orga-
nization, the non-Federal entity is nun-
able or appears to be unable to be im-
partial in conducting a procurement
action involving a related organiza-
tion,

(d) The non-Federal entity’s proce-
dures must avoid acquisition of unnec-
essary or duplicative items. Consider-
ation should be given to consolidating
or breaking out procurements to ob-
fain a more economical purchase.
Where appropriate, an analysis will be
made of lease versus purchase alter-
natives, and any other appropriate
analysis to determine the most eco-
nomical approach.’

(8) To foster greater economy and ef-
ficiency, and in accordance with sfforts
to promote cost-effective use of shared
services across the Federal Govern-
ment, the non-Federal entity is encour-
aged to enter into state and lecal inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.

(f) The non-Federal entity is encour-
aged to use Federal excess and surplus
property in lieu of purchasing new
squipment and property whenever such
use is feasible and reduces project
costs.

(g} The non-Federal entity is encour-
aged to use value engineering clauses
in contracts for construction projects
of sufficient size to offer reasonable op-
portunities for cost reductiong, Valuse
engineering is a systematic and cre-
ative analysis of each contract item or
task to ensure that its essential func-

§200.318

tion ig provided at the overall lower
cosh,

{h) The non-Federal entity must
award contracts only to responsible
contractors possessing the ability to
perform successfully under the terms
and conditions of a proposed procure-
ment, Consideration will be given to
such matbters as contractor integrity,
compliance with public policy, record
of past performance, and financial and
technical resources. See also §200.213
Suspengion and debarment.

(1) 'The mnon-Federal entity must
maintain records sufficient to detail
the history of procurement, These
records will include, but are not nec-
esgarily limited to the following: ra-
tionzale for the method of procurement,
selection of contract type, contractor
selection or rejection, and the basis for
the contract price.

(1)(1) The non-Federal entity may use
a time and materials type contract
only after a determination that no
other contract is suitable and if the
contract includes a ceiling price that
the contractor exceeds at its own risk.
Time and materials type contract
means a contract whose cost to & non-
Pederal entity is the sum of:

(i) The actual cost of materials; and

(ii) Direct labor hours charged at
fixed hourly rates that reflect wages,
general and administrative expenses,
and profit.

(2) Bince thiz formula generates an
open-ended contract price, a time-and-
materials contract provides no positive
profit incentive to the contractor for
cost control or labor efficlency. There-
fore, each contract must set a ceiling
price that the contractor exceeds at its
own risk, Furthey, the non-Federal en-
tity awarding such a contract must as-
sert a high degree of oversight in order
to obtain reasonable assurance $hab
the contractor is using efficient meth-
ods and effective coat controls,

(k} The non-Federal entity alone
must be responsible, in accordance
with good administrative practice and
sound business judgment, for the set-
tlement of all contractual and adminis-
trative issues arising out of procure-
ments. These issues include, but arse
not limited to, source evaluation, pro-
testy, disputes, and olaims. These
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standards do not relieve the non-Fed-
eral entity of any contractual respon-
gibilities under its contracts., The Fed-
eral awarding agency will not sub-
stitute its jndgment for that of the
non-Federal entity unless the matter is
primarily a ¥Federal concern. Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiction.

(78 FR 78608, Dec, 26, 2013, as amended at 7%
FR 75885, Dec. 18, 2014; 80 TR 43308, July 22,
2015]

§200.319 Competition.

(a) All procurement transactions
must be conducted in a manner pro-
viding full and open competition con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
tractor performance and eliminate un-
fair competitive advantage, contrac-
tors that develop or draft specifica-
tions, regquirements, statements of
work, or invitations for bids or re-
quests for proposals must be excluded
from competing for such procurements.
Some of the situations considered to be
restrictive of competition include but
are not limited to:

(1> Placing wunreasonable require-
ments on firms in order for them to
qualify to do business;

(2y Requiring unnecegsary experience
and excessive bonding;

(3 Noncompetitive pricing practices
betwesn firms or hetween affiliated
companies;

(4) Noncompetitive contracts to con-
sultants that are on retainer contracts;

(5) Organizational conflicts of inter-
est;

(B) Specifying only a “brand name”
product instead of allowing “‘an equal”
prodact to be offered and describing
the performance or other relevant re-
gquirements of the procurement; and

(") Any arbitrary action in the pro-
curement process.

{b) The non-Federal entity must con-
duct procurements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state, local, or
tribal geographical preferences in the
evaluabtion of bide or proposaly, except
in those cases where applicable Federal
statutes expressiy mandate or encour-
age goographic preference. Nothing in
this section preempts state licensing
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laws. When contracting for architec-
tural and engineering (A/E) services,
geographic Jocation may be a selection
criterion provided its application
leaves an appropriate number of guali-
fied firms, given the nabure and size of
the project, to compete for the con-
tract,

{¢) The non-Federal entity must have
written procedures for procurement
transactions, These procedures must
ensure that ail solicitations:

(1) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion must not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the guali-
tative nature of the material, product
or service to be procured and, when
necegsary, must set forth those min-
imum essential characteristics and
atandards to which it must conform if
it is to sabisfy its intended use. De-
tailed product specifications should he
avoided if at all possible. When it is
impractical or aneconomical to make a
clear and accurate desecription of the
technical requirements, a “brand nams
or equivalent’’ description may be used
as a means to define the performance
or other salient requirements of pro-
curement. The specific features of the
named brand which must be met by of-
fers must be clearly stated; and

(2) Identify all reguirements which
the offerors must fulfill and all other
factors to be used in evaluating bhids or
proposals.

(d) The non-Federal entity must en-
sure that all pregualified lists of per-
song, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, the non-Federal
entity must not preclude potential bid-
ders from gualifying during the solici-
tation period.

[78 FR 78608, Dac. 26, 2013, as armended at 79
FR 75885, Dec. 19, 2014]

§200.320 Methods of procurement to
be followed.
The non-Federal entity must use one
of the following methods of procure-
ment,
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shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a prerequisite
for making or entering into this fransaction imposed by Section 1352 Title 31, U.S. Code.
Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.
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(a) Procurement by micro-purchases.
Procurement by micro-purchase is the
acguigition of supplies or services, the
aggregate dellar amount of which does
not exceed the micro-purchase thresh-
old (§200.67 Micro-purchase). To the ex-
tent practicable, the non-Federal enti-
ty must distribute micro-purchases eq-
uitably among qualified suppliers.
Micro-purchases may be awarded with-
out seliciting competitive quotations if
the non-Federal entity considers the
price to be reasonable.

(b) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the Sim-
plified Acquisition Threshold. If small
purchase procedures are used, price or
rate quotationg must be obtained from
an adequate number of qualified
sources.

(¢} Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm fixed price contract
(lump sum or unit price} is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
hids, is the lowest in price., The sealed
hid method is the preferred method for

procuring construction, if the condi-

tions in paragraph (¢){1) of this section
apply.

(1) In order for sealed bidding $o be
feagible, the following conditions
should be present:

(i) A complete, adeguate, and real-
istic specification or purchase descrip-
tion is available;

(ii) Two or more responsible bidders
are willing and able to compete effec-
tively for the business; and

(iii) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(2) If sealed bids are used, the fol-
lowing requirements apply:

(1) Bids must be solicited from an
adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids, for local, and tribal govern-
ments, the invitation for bids must be
publioly advertised;

§200.320

{(ii) The invitation for hids, which
will include any specifications and per-
tinent attachments, must define the
items or services in order for the bidder
to properly respond,

(iii) All bids will be opened at the
time and place prescribed in the invita-
tion for bids, and for local and tribal
governments, the bids must be opened
publicly;

(iv) A firm fixed price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs must
be considered in determining which bid
is lowest, Payment discounts will only
be used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(v) Any or all bids may be rejected if
there is a sound documented reason.

(d) Procurement by competitive pro-
posals, The technique of competitive
proposals is normally conducted with
more than one source submitbing an
offer, and either a fixed price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bhids. If this method is used, the
following requirements apply:

(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
propesals must be considered to the

- maximum extent practical;

(2} Proposals must be solicited from
an adegquate number of qualified
SOUrCces;

(3) The non-Federal entity must have
a written method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting recipienis,;

(4) Contracts must he awarded toe the

-responsible firm whose proposal is

most advantageous to the program,
with price and other factors consid-
ered; and

(6) The non-Federal entity may use
competitive proposal procedures for
gualifications-based procurement of ar-
chitectural/engineering {(A/E) profes-
slonal services whereby competitors’
gualifications are evaluated and the
most qualified competitor is selected,
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subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not ased ag a sgelection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(o) [Reserved]

(f) Procurement by noncompetitive
proposals. Procurement by non-
competitive proposals is procurement
through solicitation of a proposal from
only one source and may be used only
when one or more of the following cir-
cumstances apply:

(1) The item is available only from a
single aource;

(2) The public exigency or emergency
for the reguirement will not permit a
delay resulting from competitive solic-
itation;

(3) The Federal awarding agency or
pags-through entity expressly author-
izes noncompetitive proposals in re-
sponse to a written request from the
non-Federal entity,; or

(4) After solicitation of a number of
sources, competition is determined in-
adequate.

[78 ¥R 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 18, 20i4; 80 FR 54409, Sept. 10,
20151

§200.321 Contracting with smail and
minority businesses, women’s busi-
ness enterprises, and labor surplus
area firms.

{a) The non-Federal entity must take
all necessary affirmative steps to as-
sure that minority businesses, women’s
husiness enterprises, and labor surplus
area firms are used when possible.

(b) Affirmative steps must include:

(1} Placing qualified small and mi-
nority businesses and women’s business
enterprises on solicitation lists;

(2) Assuring that small and minority
businesses, and women’s business en-
terprigses are solicited whenever they
are potential sources;

(3) Dividing to$al requirements, when
economically feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women’'s busi-
ness enterprises;
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{4) Hstablishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority businesses, and women’s busi-
ness enterprises;

(6) Using the services and assistance,
as appropriate, of such organizations as
the Small Business Administration and
the Minority Business Development
Agency of the Department of Com-
merce; and

(8) Requiring the prime contractor, if
subcontracts are to be let, to take the
affirmative steps listed in paragraphs
(1) through (b) of this section.

§200.322 Procurement of recovered
materials.

A non-Federal entity that is a state
agency or agency of a political subdivi-
sion of a state and its contractors must
comply with section 6002 of the Solid
Waste Disposal Act, a8 amended by the
Resource Congervation and Recovery
Act. The requirements of Section 6002
include procuring only items des-
ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
CPR part 247 that contain the highest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satisfactory level of competition,
where the purchase price of the item
exceeds $10,000 or the value of the
quantity acquired during the preceding
figcal year exceeded $10,000; procuring
solid waste management services in a
manner that maximizes energy and re-
source recovery; and establishing an af-
firmative procurement program for
procurement of recovered materials
identified in the BEPA guidelines.

[78 FR. 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014]

§ 200,323 Contract cost and price.

{a) The non-Federal entity must per-
form & cost or price analysis in connec-
tion with every procursment action in
excess of the Simplified Acquisition
Threshold including contract modifica-
tiong. The method and degree of anal-
vsis is dependent on the facts sur-
rounding the particular procurement
situation, but as a starting peoint, the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.
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(b) The non-Federal entity must ne-
gotiate profit as a separate element of
the price for each contract in which
thers is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk borane by the con-
tractor, the contractor’s investment,
the amount of subocontracting, the
gquality of its record of past perform-
ance, apd industry profit rates in the
surrounding geographical area for
similar work.

{c) Costs or prices based on estimated
costs for contracts under the Pederal
award are allowable only to the extent
that costs incurred or cost estimates
included in negotiated prices wonld he
allowable for the non-Federal entity
under Subpart E—Costé Principles of
this part. The non-Federal entity may
reference its own cosgt principles that
comply with the Federal cost prin-
ciples.

(d) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting must not be
used.

§200.324 Federal awarding agency or
pass-through entity review.

(a) The non-Federal entity. must
make available, upon request of the
Federal awarding agency or pass-
through entity, technical specifica-
tions on proposed procurements where
the Federal awarding agency or pass-
through entity believes such review is
needed to engure that the item or serv-
ice specified is the one being proposed
for acquisition. This review generally
will take place prior to the time the
gpecification is incorporated intec a so-
licitation docurnent. Howover, if the
non-Federal entity desires to have the
review accomplished after a solicita-
$ion has been developed, the Federal
awarding agency or pass-through enti-
ty may still review the specifications,
with such review usnally limited to the
technical aspects of the proposed pur-
chasge,

(b) The non-Federal entity must
make available upon request, for the
Federal awarding agency or pass-
through entity pre-procurement re-
view, procurement documents, such as

§200.324

requests for proposals or invitations
for bids, or independent cost estimates,
when:

(1) The non-Federal entity’s procure-
ment proceduares or operation fails to
comply with the procuarement stand-
ards in this part;

(2) The procurement is expected to
exceed the Simplified Acquizition
Threshold and is to be awarded without
competition or only one hid or offer is
received in response to a solicitation;

(3) The procurement, which is ex-
pected to exceed the Simplified Acqui-
sition Threshold, specifies a ‘‘brand
name’’ product,;

(4) The proposed contract is more
than the Simplified Acquisition
Threshold and is to be awarded to
other than the apparent low hidder
under a seaied bid procurement; or

{8) A proposed coniract modification
changes the scope of a contract or in-
creases the contract amount by more
than the Simplified Acquisition
Threshold.

(¢) The non-Federal entity is exempt
from the pre-procurement review in
paragraph (b} of this section if the Fed-
eral awarding agency or pass-through
entity determines that its procuremsnt
systems comply with the standards of
this part, . -

(1) The non-Federal entity may re-
guest that its procurement system be
reviewed by the Federal awarding
agency or pass-through entity to deter-
mine whether its system meets these
standards in order for its system to be
certified. QGenerally, these reviews
must occur whers there is continuous
high-dollar funding, and third party
contracts are awarded on a regular
hasis;

(2) The non-Federal entity may self-
certify its procurement system. Such
self-certification must not limit the
Federal awarding agency’s right to sur-
vey the system. Under a self-certifi-
cation procedurs, the Federal awarding
agency may rely on written assurances
from the non-Federal entity that it is
complying with these standards. The
non-Federal entity must cite specific
policies, procedures, regulations, or
standards as being in compliance with
these requirements and have ite system
available for review.
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$200.325 Bonding requirements.

For construction or facility improve-
ment contracts or subcontracts excesd-
ing the Simplified Acquisition Thresh-
old, the Federal awarding agency or
pass-through entity may accept the
bonding pelicy and requirements of the
non-Federal entity provided that the
Federal awarding agency or pass-
through entity has made a determina-
tion that the Federal interest is ade-
guately protected. If such a determina-
tion has not been made, the minimwm
requirements must be as follows:

{a) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee” must con-
sigt of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder will,
upon acceptance of the bid, execute
snch contractual documents as may be
reguired within the time specified.

(b} A performance bond on the part of
the contractor for 100 percent of the
contract price. A *‘performance bond”
is one executed in connection with a
contract to secure fulfillment of all the
conbractor’s obligations under such
contract.

(0) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A “payment bond” iz one
executed in connection with a contract
to assure payment as required by law
of ail persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the contract.

§200.326 Contract provisions.

The non-Federal entity’s contracs
must contain the applicable provisions
described in Appendix II to Part 200—
Contract Provisions for non-Federal
Entity Contracts Under Federal
Awards.

PERFORMANCE AND FINANCIAL
MONITORING AND REPORTING

§200.327 Financial reporting,

Unless otherwise approved by OMB,
the Federal awarding agency may so-
licit only the standard, OMB-approved
governmentwide data elements for col-
lection of financial information (at
time of publication the Federal Finan-
cial Report or guch future cellections
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a5 may be approved by OMB and listed
on the OMB Web site), This informa-
tion must be collected with the fre-
guency required by the terms and con-
ditions of the Federal award, but ne
less frequently than annuoally nor more
frequently than quarterly except in un-
usual circamstances, for example
where more frequent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
cantly affect program outcomes, and
preferably in coordination with per-
formance reporting.

200.328 Monitoring and reporting pro-
gram performance,

(a) Monitoring by the non-Federal enti-
ty. The non-Federal entity is respon-
sible for oversight of the operations of
the Federal award supported activities.
The nor-Federal entity must monitor
its activities wnder Federal awaxrds to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectations are being achieved, Moni-
toring by the non-Federal entity must
cover each program, function or activ-
ity. See also §200.331 Reguirements for
pass-through entities.

(b) Non-construction performance re-
ports. The Federal awarding agency
must use standard, OMB-approved data
elements for coliection of performance
information (inciluding performance
progress reports, Research Perform-
ance Progress Repori, or such future
collections as may be approved by OMB
and lsted on the OMB Web gite).

(1) The non-Federal enbity must sub-
mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and productivity. Intervals must
be no less frequent than annually nor
more frequent than guarterly except in
unusual circumstances, for example
where more freguent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
cantly affect program outcomes, An-
nual reports must be due 90 calendar
days after the reporting period; guar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federal
awarding agency or pass-through enti-
ty may require annual reports before
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the anniversary dates of multiple year
Federal awards. The final performance
report will be due 90 calendar days
after the period of performance end
date. If a justified request is submitted
by a non-Federal entity, the Federal
agency may extend the due date for
any performance report.

{2y The non-Federal entity must sub-
mit performance reports using OMB-
approved governmentwide standard in-
formation ccllections when providing
performance information. As appro-
priate in accordance with above men-
tioned information collections, these
reports will contain, for each Federal
award, brief information on the fol-
lowing unless other collections are ap-
proved by OMB:

(i} A comparison of actual accom-
plishments to the objectives of the
Federal award established for the pe-
riod, Where the accomplishments of
the Federal award can be quantified, a
computation of the coat (for example,
related to units of accomplishment)
may be required if that information
will be useful, Where performance
trend data and analysis would be in-
formasive to the Federal awarding
agency program, the Federal awarding
agency shonld include this as a per-
formance reporting requirement,

(i1} The reasons why established
goals were not met, if appropriate.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(c) Construction performance reports.
For the most part, onsite technical in-
spections and certified percentage of
completion data are relied on heavily
by Federal awarding agencies and pass-
through entities to monitor progress
under Federal awards and subawards
for construction. The Federal awarding
agency may require additional per-
formance reports only when considered
necessary.

{d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates that have sig-
nificant impact upon the supported ac-
tivity. In such cages, the non-Federal
entity must inform the Federal award-
ing agency or pass-through entity as
gsoon as the following types of condi-
tions become known:
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(1y Problems, delays, or adverse con-
ditions which will materially impair
the ability $0 meet the objective of the
Pederal award, This disclosure must in-
clude a statement of the action taken,
or contemplated, and any assistance
needed to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and ohjec-
tives sooner or at less cost than antici-
pated or producing more or different
beneficial resuléts than originally
pianned.

(e) The Federal awarding agency may
make site visits as warranted by pro-
gram needs,

(f) The Federal awarding agency may
waive any performance report required
by this part if not needed.

$200.329 Reporting on real property.

The Federal awarding agency or pass-
through entity must require a non-Fed-
eral entity to submit reports at least
annually on the status of real property
in which the Federal Government re-
taing an interest, unless the Federal in-
terest in the real property extends 15
years or longer, In those instances
where the Federal interest attached is
for a period of 15 years or more, the
Federal awarding agency or pass-
throngh entity, at its option, may re-
quire the non-Federal entity to report
ab various multi-year frequencies (e.g.,
every two years or every three years,
not to exceed a five-year reporting pe-
riod; or a Federal awarding agency or
pass-through entity may require an-
nuatl reporting for the first three years
of a Federal award and thereafter re-
quire reporting every five years).

SUBRECIPIENT MONITORING AND
MANAGEMENT

§200.330 Subrecipient and contractor
determinations.

The non-Federal entity may concur-
rently receive Federal awards as a re-
cipient, a subrecipient, and a con-
tractor, depending on the substance of
its agreements with Federal awarding
agencies and pass-through entities.
Therefore, a pass-through entity must
make case-by-case determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
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funds in the role of a subrecipient or &
contractor. The Federal awarding
agency may supply and require recipi-
ents to comply with additional guid-
ance to support these determinations
provided such guidance does not con-
flict with this section.

{a) Subrecipients. A subaward is for
the purpoge of carrying out a portion of
a Federal award and creates a Federal
assistance relationship with the sub-
recipient. See §200.92 Subaward. Char-
acteristics which support the classi-
fication of the non-Federal entity as a
subrecipient include when the non-Fed-
eral entity:

(1) Determines who is eligible to re-
ceive what Federal assistance;

(2} Has its performance measgured in
relation to whether objectives of a Fed-
eral program were met;

(3} Has responsibility
grammatic decision making;

(4) Is responsible for adherence to ap-
plicable Federal program reguirements
specified in the Federal award; and

(b) In accordance with its agreement,
uses the Federal funds to ecarry out a
program for a public purpose specified
in authorizing statute, as opposed to
providing goods or serviceg for the ben-
efit of the pass-through entity.

(b) Contractors. A contract is for the
purpose of obtaining goods and gervices
for the non-Federal entity’s own use
and creates a procurement relationship
with the contractor. See §200.22 Con-
tract, Characteristics indicative of a
procurement relationship between the
non-Federal entity and a contractor
are when the contraoctor:

(1) Provides the goods and services
within normal business operations;

(2) Provides gimilar goods or services
to many different purchasers;

(3) Normaily operates in a competi-
tive environment;

(4y Provides goods or services that
are ancillary to the operation of the
Federal program; and

(68) Is not subject to compliance re-
quirements of the Federal program as a
result of the agreement, though similar
requirements may apply for other rea-
s0n8s.

(¢c) Use of judgment in making deter-
mination. In determining whether an
agreement between a pass-through en-
tity and another non-Federal entity

for pro-
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casts the latter as a subrecipient or a
contractor, the substance of the rela-
tionghip is more important than the
form of the agreement. All of the char-
acteristics listed above may not be
present in all ocases, and the pass-
through entity must use judgment in
classifying each agreement as a
gubaward or a procurement contract.

[78 FR 78608, Dec. 26, 2013, as amended at 80
FR 54409, Sept. 10, 20151

$200.331 Requirements
through entities.

All pass-through entities must:

(a) Ensure that every subaward is
clearly identified to the subrecipient as
a subaward and includes the following
information at the time of the
subaward and if any of these data ele-
ments change, include the changes in
subsequent subaward meodification,
When some of this information is not
available, the pass-through entity
must provide the best information
available to describe the Federal award
and subaward. Required information
includes:

(1) Federal Award Identification.

(i) Subrecipient mame {(which must
match the name associated with its
unique entity identifier);

(ii) Subrecipient’s wunique
identifier;

(iil) Federal Award Identification
Number (FAINY;

(iv) Federal Award Date (see §200.39
Federal award date) of award to the re-
cipient by the Federal agency;

(v) Bubaward Periocd of Performance
Start and End Date;

{(vi) Amount of Federal Funds Obli-
gated by  this action by the pass-
through entity to the subrecipient;

(vii) Total Amount of Federal Funds
Obligated to the subrecipient by the
pass-through entity including the cur-
rent obligation;

(viii} Tetal Amount of the Federal
Award committed to the subrecipient
by the pass-through entity;

(ix) Federal award project descrip-
tion, as required to be responsive to
the Federal Funding Accountability
and Transparency Act (FFATA),;

(x) Name of Federal awarding agency,
pass-through entity, and contact infor-
mation for awarding official of the
Pasgs-through entity;

for pass-

entity
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(xi) CFDA Number and Name; the
pass-through entity must identify the
dollar amount made available under
each Federal award and the CHFDA
number at time of disbursement;

(xii) Identification of whether the
award is R&D; and

(xiil) Indirect cost rate for the Fed-
eral award (including if the de minimis
rate is charged per §200.414 Indirect
(F&A) costg).

(2) All requirements imposed by the
pass-through entity on the sub-
recipient sc that the Federal award is
used in accordance with Federal stat-
utes, regulations and the fterms and
conditions of the Federal award,

(3) Any additional requirements that
the pass-through entity imposes on the
subrecipient in order for the pass-
through entity to meet its own respon-
sibility to the Federal awarding agency
including identification of any required
finanecial and performance reports;

(4) An approved federally recognized
indirect cost rate negotiated between
the subrecipient and the Federal Gov-
ernment or, if no such rate exists, el-
ther a rate negotiated between the
pass-through entity and the sub-
recipient (in compliance with this
part), or a de minimis indirect cost
rate as defined in §200,414 Indirect
(F&A) costs, paragraph (f); - :

(6) A requirement that the sub-
recipient permit the pass-through enti-
ty and auditors to have access to the
gubrecipient’s records and {financial
statements as necessary for the pass-
through entity to meet the require-
mente of this part; and

(8) Appropriate terms and conditions
concerning closeout of the subaward.

(b} Evaluate each subrecipient’s risk
of noncompliance with Federal stat-
ubes, regulations, and the terms and
conditions of the subaward for purposes
of determining the appropriate sub-
recipient monitoring described in para-
graphs (d) and (e) of this section, which
may include consideration of such fac-
tors as:

(1) The subrecipient’s prior experi-
ence with the same or similar sub-
awards;

{2) The results of previous audits in-
cluding whether or not the sub-
recipient receives a Single Audit in ac-
cordance with Subpart ¥—Audit Re-
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quirements of this part, and the extent
0 which the same or similar subaward
has been audited as a major program,

(3) Whether the subrecipient has new
personne! or new or substantially
changed systems; and

(4) The extent and results of Federal
awarding agency monitoring (e.g., if
the subrecipient also receives Federal
awards directly from a Federal award-
ing agency).

{(¢y Congider imposing specific
subaward conditions upon a sub-
recipient if appropriate as described in
§200.207 Specific conditions.

(d) Monitor the activities of the sub-
reciplent as necessary to ensure that
the subaward is used for authorized
purpeses, in compliance with Pederal
statutes, regulations, and the terms
and conditions of the subaward:; and
that subaward performance goals are
achieved, Pass-through entity moni-
toring of the subreciplent must in-
clude:

{1) Reviewing financial and perform-
ance repeorts required by the pass-
through entity.

(2) Following-up and ensuring that
the subrecipient takes timely and ap-
propriate action on all deficiencies per-
taining to the Federal award provided
to the subrecipient from the pass-
through entity detected through au-
dits, on-site reviews, and other means.

(3) Issuing a management decision for
audit findings pertaining to the Fed-
eral award provided to the subrecipient
from the pass-through entity as re-
guired by §200.521 Management deeci-
sion,

(e} Depending upon the pass-through
entity's assessment of rigk posed by
the subrecipient {as described in para-
graph (b) of this section), the following
monitoring tools may be useful for the
pass-through entity to ensure proper
accountability and compliance with
program requirements and achieve-
ment of performance goals:

(1) Providing subrecipients with
training and technical assistance on
program-related matters; and

(2) Performing on-site reviews of the
subrecipient’s program operations;

(3) Arranging for agreed-upon-proce-
dures engagements ag described in
§200.4256 Audit services.
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(fy Verify that every subrecipient is
audited asg required by Subpart F—
Audit Requirements of this part when
it is expeoted that the subrecipient’s
Federal awards expended during the re-
spective fiscal year equaled or exceeded
the threshold set forth in §200.501 Audit
requirements.

(g) Consider whether the results of
the subrecipient’s audits, on-gsite re-
views, or other monitering indicate
conditions that necessitate adjust-
ments to the pass-through entity’s own
records.

(h) Consider taking enforcement ac-
tion against noncompliant subrecipi-
ents as described in §200.338 Remedies
for noncompliance of this part and in
program regulations.

[78 FR 78608, Dec. 26, 2013, as amended at T2
FR 76685, Dec. 19, 2014; 80 FR 54409, Sept. 10,
2015)

§200.8332 Fixed amount subawards.

With prior written approval from the
Faderal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Sim-
plified Acquisition Threshold, provided
that the subawards meet the reguire-
ments for fixed amount awards in
§200.201 TUse of grant agreements (in-
cluding fixed amount awards), coopera-
tive agreements, and contracbs,

RECORD RETENTION AND ACCESS

§200.333 Retention requirements for
records.

Financial records, supporting docu-
ments, statistical records, and all
other non-Federal entity records perti-
nent te a Federal award must be re-
tained for a period of three years from
the date of submission of the final ex-
penditure report or, for Federal awards
that are remewed quarterly or annu-
ally, from the date of the submission of
the guarterly or annual financial re-
port, respectively, as reported to the
Federal awarding agency or pass-
through entity in the case of a sub-
recipient. Federal awarding agencies
and pass-through entities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
The only exceptions are the following:

(a) If any litigation, claim, or audit
is started before the expiration of the
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3-year period, the records must be re-
tained until all litigation, claims, or
audit findings involving the records
have been resgolved and final action
taken.

(b} When the non-Fedsral entity is
notified in writing by the Federal
awarding agency, cognizant agency for
audit, oversight agency for audit, cog-
nizant agency for indirect costs, or
pass-through entity to extend the re-
tention period.

(¢) Records for real property and
equipment acquired with Federal funds
must be retained for 3 years after final
disposition,

(d) When records are tranaferred to or
maintained by the Federal awarding
agency or pass-through entity, the 3-
vear retention requirement is not ap-
plicable to the non-Federal entity.

(e) Records for program income
transactions after the period of per-
formance, In some cases recipisnts
must report program income after the
period of performance. Where there is
such a requirement, the retention pe-
riod for the records pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty’s fiscal year in which the program
income is earned. .

(f) Indirect cost rate proposals and
cost allocations plans. This paragraph
applies to the following types of docu-
ments and their supporting records: in-
direct cost rate computations or pro-
posals, cost allocatiorn plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rales or composite
fringe benefit rates).

(1) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the hasgis for negotia~
tion of the rate, then the 3-year reten-
tion period for its supporting records
starts from the date of such submis-
slon.

(2) If not submitied for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
pass-through entity) for negotiation
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purposes, then the 3-year retention pe-
riod for the proposal, plan, or computa-
tion and itg supporting records starts
from the end of the fiscal wyear (or
other accounting period) covered by
the proposal, plan, or other computa-
tion,

200,334 Requests for transfer of

records.

The Federal awarding agency must
request transfer of certain records to
its custody from the non-Federal enti-
t¥ when it determines that the records
possess long-term retention wvalue.
However, in order to avoid duplicate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

§200.335 Methods for collection, trans-
mission and storage of information.

In accordance with the May 2013 Ex-
ecutive Order on Making Open and Ma-
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non-Federal
entity should, whenever practicable,
collect, transmit, and store Federal
award-related information in open and
machine readable formats rather than
in closed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accepb
paper versions of Federal award-related
information to and from the non-Fed-
oral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agency or pass-through entity must
not require more than an original and
two copies, When original records are
electronic and cannot be altered, there
ig no need to create and retain paper
copies, When original records are
paper, electronic versions may be sub-
atitubed through the use of duplication
or other forms of elsctronic media pro-
vided that they are subject to periodic
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable,

§200.336 Access to records.

(a) Records of non-Federal entities.
The Federal awarding agenhcy, Inspec-
tors General, the Comptroller General
of the United States, and the pass-

§200.337

through sntity, or any of their aunthor-
ized representatives, must have the
right of access to any documents, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
aral entity’s personnel for the purpose
of interview and discussion related to
such documents.

{(b) Only under extraordinary and
rare circumstances would such access
include review of the true name of vic-
tims of a crime. Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neces-
sitate access to this information. When
access to the true name of victims of a
crime is necessary, appropriate steps to
protect this sensitive information must
be taken by both the non-Federal enti-
ty and the Federal awarding agency.
Any such access, other than under a
court order or subpoena pursuant to a
bona fide confidential investigation,
must be approved by the head of the
Federal awarding agency or delegate,

{c) Expiration of right of access. The
rights of access in this section are not
limited to the reguired retention pe-
riod but last as long a8 the records are
retained. Federal awarding agencies
and pasgs-through entities must not im-
pose any other access requirements
upon non-Federal entities. i

§200.337 Restrictions on public access
to records.

No Federal awarding agency may
place restrictions on the non-Federal
entity that limit public access to the
records of the non-Federal entity perti-
nent to a Federal award, except for
protected personally identifiable infor-
mation (PII) or when the Federal
awarding agency can demonstrate that
such records will be kept confidential
and wounid have been exempted from
disclosure pursuant to the Freedom of
Information Act (b U.B.C. 552) or con-
trolled unclassified information pursu-
ant to Fxecutive Order 13556 if the
records had belonged to the Federal
awarding agency., The Freedom of In-
formation Act (6 U.8.C. 552) (FOIA)
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does not apply to those records that re-
main under a non-Federal entity’s con-
trol except as required under §200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit public access to their
records. The non-Federal entity’s
records provided to a Federal agency
generally will be subject to FOIA and
applicable exemptions.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 20014]

REMEDIES FOR NONCOMPLIANCE

§200.338 Remedies for noncompliance.

If a non-Federal entity fails to com-
ply with Federal statutes, regulations
or the terms and conditions of a Fed-
eral award, the Federal awarding agen-
¢y or pass-through entity may impose
additional conditions, as described in
§200.207 Specific conditions. If the Fed-
eral awarding agency or pass-through
entity determines that noncompliance
cannot be remedied by imposing addi-
tional conditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ac-
tions, as appropriate in. the cir-
cumsbances:

(a) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the non-Federal entity or
more gsevere enforcement action by the
Federal awarding agency or pass-
through entity.

(b} Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(¢) Wholly or partly suspend or ter-
minate the Federal award.

(d) Initiate suspension or debarment
proceedings as authorized under 2 CFR
part 180 and Federal awarding agency
regulations {or in the cage of a pass-
through entity, recommend such a pro-
ceeding he initiated by a TFederal
awarding agency).

(e} Withheld further Federal awards
for the project or program.

(f) Takse other remedies that may be
legally available,

§200.339 Termination.

(a) The Federal award may be termi-
nated in whole or in part ag follows:

2 CFR Ch. Il (1-1-18 Edition)

(1) By the Federal awarding agency
or pass-through entity, if a non-Fed-
eral entity fails to comply with the
terms and conditions of a Federal
award;

(2) By the Federal awarding agency
or pasgs-through entity for cause;

(3) By the Federal awarding agency
or pass-through entity with the con-
gsent of the non-Federal entity, in
which case the two parties must agree
apon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated; or

(4) By the non-Federal entity uwpon
sending to the Federal awarding agen-
cy or pass-through entity written noti-
fication setting forth the reasons for
such termination, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency or pass-
through entity determines in the case
of partial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the FPederal
award was made, the Federal awarding
agency or pass-through entity may ter-
minate the Federal award in its en-
tirety.

(h) When a Federal awarding agency
terminates a Federal award prior to
the end of the period of performance
due to the non-Federal entity’s mate-
rial failure to comply with the Federal
award terms and conditions, the Fed-
eral awarding agency must report the
termination to the OMB-designated in-
tegrity and performance system acces-
sible through SAM (currently FAPIIS).

(1) The information required under
paragraph (b) of this section is not to
be reported to designated Integrity and
performance system until the non-Fed-
eral entity either—

(i) Has exhausted its opportunities to
object or challenge the decision, see
§200.341 Oppeortunities to object, hear-
ings and appeals; or

(i) Has not, within 30 calendar days
after being notified of the termination,
informed the Federal awarding agency
that it intends to appeal the Federal
awarding agency’s decision to termi-
nate,

(2} If a Federal awarding agency,
after entering information into the
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designated integrity and performance
system about a termination, subse-
quently:

(i) Learns that any of that informa-
tion ig erroneous, the Federal awarding
agency must correct the information in
the system within three business days;

(ii) Obtains an update to that infor-
mation that could be helpful to cther
Federal awarding agencies, the Federal
awarding agency is strongly encour-
aged to amend the Information in the
gystem to incorporate the update in a
timely way.

(3) Federal awarding agencies, shali
not post any information that will be
made publicly available in the non-
public segment of designated integrity
and performance system that is cov-
ered by a disclosure exemption under
the Freedom of Information Act, If the
non-Federal entity asserts within
seven calendar days to the Federal
awarding agency who posted the infor-
mation, that some of the information
made publicly avallable is covered by a
disclosure exemption under the Free-
dom of Information Act, the Federal
awarding agency who posted the infor-
mation must remove the posting with-
in seven calendar days of receiving the
agsertion, Prior to reposting the releas-
able informaticn, the PFederal agency
must resolve the issue in accordance
with $the agency’s Freedom of Informa-
tion Act procedures.

(¢) When a Iederal award is ftermi-

nated or partially terminated, both the
Federal awarding agency or pass-
through entity and the non-Federal en-
tity remain responsgible for compliance
with the requirements in §§200.343
Closeout and 200.344 Post-closeout ad-
justments and continuing responsibil-
ities.

[78 ¥R, 78608, Dec. 26, 2018, as amended at 80
FR 43309, July 22, 2016]

§200.340 Notification of termination
requirement.

{a) The Federal agency or pass-
through entity must provide to the
non-Federal entity a notice of termi-
nation.

(b) If the Federal award is terminated
for the non-Federal entity’s material
failure to comply with the Federal
statutes, regulationg, or terms and

§200.341

conditions of the Federal award, the
notification must state that—

(1) The termination decision will be
reported to the OMB-designated integ-
rity and performance system accessible
through SAM (currently FAPIIS);

(2) The information will be available
in the OMB-designated integrity and
performance system for a periocd of five
vears from the date of the termination,
then archived;

(3) Federal awarding agencies that
consider making a Federal award to
the non-Federal entity during that five
year period must consider that infor-
mation in judging whether the non-
Federal entity is gqualified to receive
the Federal award, when the Federai
share of the Federal award is expected
to exceed the simplifieé¢ acquisition
threshold over the period of perform-
ance,;

(4) The non-Federal entity may com-
ment on any information the OMB-des-
ignated integrity and performance sys-
tem contains about the non-Federal en-
tity for fubure consideration by Fed-
eral awarding agencies. The non-Fed-
eral entity may submit comments to
the awardee integrity and performance
portal accessible through SAM {cur-
rently (CPARS).

(5) Federal awarding agencies will
consider non-Fedsral entity comments
when determining whether the non-
Faderal entity is qualified for a future
Federal award.

(¢) Upon termination of a ¥ederal
award, the Federal awarding agency
must provide the information required
under FFATA to the Federal Web site
established to fulfill the requirements
of FFATA, and update or notify any
other relevant governmentwide sys-
tems or entities of any indications of
poor performance as required by 41
U.8.C. 417b and 31 U.5.C, 3321 and im-
plementing guidance at 2 CFR part 77
{forthcoming at time of publication).
See also the requirements for Suspen-
sion and Debarment at 2 CFR part 180.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014; 80 FR 43310, July 22,
2015]

$200,341 Opportunities to object, hear-
ings and appeals.

Upon taking any remedy for non-
compliance, the Tederal awarding
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agency must provide the non-Federal
entity an opportunity to object and
provide information and documenta-
tion challenging the suspension or ter-
mination action, in accordance with
written processes and procedures pub-
lished by the Federal awarding agency.
The Federal awarding agency or pass-
through entity must comply with ahy
requirements for hearings, appeals or
other administrative proceedings to
which the non-Federal entity is enti-
tled under any statute or regulation
applicable to the action involved.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76886, Dec. 19, 2014]

§200.342 Effects of suspension and ter-
mination.

Costs to the non-Federal entity re-
sulting from obligations incurred by
the non-Federal entity during a sus-
pension or after termination of a Fed-
eral award or subaward are not allow-
able unless the Federal awarding agen-
¢y or pass-through entity expressly au-
thorizes them in the notice of suspen-
sion or termination or subseguently.
However, costs during suspension or
after termination are allowable if:

(a) The costs result from obligations
which were properly incurred by the
non-Federal entity before the effective
date of suspension or termination, are
not in anticipation of it; and

(b) The costs would be allowable if
the Federal award was not suspended
or expired normally at the end of the
period of performance in which the ter-
mination takes effect.

CLOSEOUT

§200.343 Closeout.

The Federal awarding agency or pass-
through entity will close-out the Fed-
eral award when it determines that all
applicable administrative actions and
all required work of the Federal award
have been completed by the non-Fed-
eral entity. This section specifies the
actions the non-Federal entity and
Federal awarding agency or pass-
through entity must take to complete
this process at the end of the pericd of
performance,

{a) The non-Federal entity musg$ sub-
mit, no later than 90 calendar days
after the end date of the period of per-
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formance, all financial, performance,
and other reports as required by the
terms and conditions of the Federal
award. The Federal awarding agency or
pass-through entity may approve ex-
tensions when requested by the non-
Federal entity.

(b) Unless the Federal awarding agen-
cy or pass-through entity anthorizes an
extension, a non-Federal entity must
liquidate all obligations incurred under
the Federal award not later than 80
calendar days after the end date of the
period of performance as specified in
the terms and conditions of the Federal
award.

(¢} The Federal awarding agency or
pass-through entity must make prompt
payments to the non-Federal entity for
allowable reimbursable costs under the
Federal award being closed out.

(d) The non-Federal eontity must
promptly refund any balances of unoh-
ligated cash that the Federal awarding
agency or pass-through entity paid in
advance or paid and that are not au-
thorized to be retained by the non-Fed-
eral entity for use in other projects.
See OMB Circular A-129 and see
§200.345 Collection of amounts due, for
requiremens$s regarding unreturned
amounts that hecome delingquent debts.

(e) Consistent with the terms and
conditions of the Federal award, the
Federal awarding agency or pass-
through entity must make a settle-
ment for any upward or downward ad-
justmensts to the Federal share of costs
after closeout reports are received.

(f) The non-Federal entity must ac-
count for any real and personal prop-
erty acquired with Federal funds or re-
celved from the Federal Government in
accordance with §§200.310 Insurance
coverage through 200,316 Property trust
relationship and 200.329 Reporting on
real property.

(g) The Federal awarding agency or
pass-through entity should complete
all closeout actions for Federal awards
no later than one year after receipt and
acceptance of all required final reports,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014]
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PosT-CLOSEOUT ADJUSTMENTS AND
CONTINUING RESPONSIBILITIES

§200.344 Post-closecut adjustments
and continuing responsibilities.

(a) The closeout of a Fedsral award
does neot affect any of the following:

(1) The right of the Federal awarding
agency or pass-through entity to dis-
allow costs and recover funds on the
basis of a later audit or other review.
The Federal awarding agency or pass-
through entity must make any cost
disallowance determination and notify
the non-Federal entity within the
record retention period.

(2) The obligation of the non-Federal
entity to return any funds due as a re-
ault of later refunds, corrections, or
other transactions including final indi-
ract cost rate adjustments.

(8) Audit requirements in Subpart
F—Audit Requirements of this part,

(4) Property management and dis-
position requirements in Subpart D—

Post Federal Award Reguirements of.

thig part, §§200,310 Insurance Coverage
through 200.316 Property trust relation-
ship.

(b) Reocords retention as required in
Subpart D—Post Federal Award Re-
guirements of this part, §§200.333 Re-
tention requirements for records
through 200.337 Restriotions on publig
access to recorda.

(h) After closeout of the PFederal
award, a relationship created under the
Federal award may he modified or
ended in whole or in part with the con-
sent of the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity, provided the responsibil-
itiea of the non-Federal entity referred
to in paragraph (a) of this section, in-
cluding those for property manhagement
as applicable, are consgidered and provi-
sions made for continuing responsibil-
ities of the non-Federal entity, as ap-
propriate,

[7v8 FR 78608, Dec. 26, 2013, as amended at 79
FR 76885, Dec, 18, 2014}
COLLECTION OF AMOUNTS DUE

§200.345 Collection of amounts due.

(a) Any funds paid to the non-Federal
entity in excess of the amount to
which the non-Federal entity is finally
determined to be entitled wnder the

§200.400

terms of the Federa! award constitute
a debt to the Federal! Government, If
not paid within 90 ealendar days after
demand, the Federal awarding agency
may reduce the deht by:

(1) Making an administrative offset
against other requests for reimburse--
ments;

{2) Withholding advance payments
otherwise due to the non-Federal enti-
ty; or

{8) Other action permitted by Federal
statute.

(b) Except where otherwise provided
by statutes or regulations, the Federal
awarding agency will charge interest
on an overdue debt in accordance with
the Federal Claims Cellection Stand-
ards (31 CFR parts 900 through 899%). The
date from which interest is computed
is not extended by litigation or the fil-
ing of any form of appeal.

Subpart E—Cost Principles
GENERAL PROVISIONS

§200.400 Peolicy guide.

The application of these cost prin-
ciples is based on the fundamental
premiges that:

(a) The non-Federal entity is respon-
sible for the efficient and effective ad-
mintstration of the Federal award
through the application of sound man-
agement practices,

(b)Y The non-Feoderal entity assumes
respongibility for administering Fed-
eral funds in a manner congistent with
underlying agreements, program objec-
tives, and the terms and conditions of
the Federal award.,

{c) The non-Federal entity, in rec-
ognition of its own unigue combination
of staff, facilities, and experience, has
the primary responsibility for employ-
ing whatever form of sound organiza-
tion and management technigues may
be necessary in order to assure proper
and efficient administration of the
Federal award.

(d) The application of these cost prin-
ciples should require no significant
changes in the internal accounting
policies and practices of the non-Fed-
eral entity. However, the accounting
practices of the non-Federal entity
must be consistent with these cost
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principles and support the accumula-
tion of costs as required by the prin-
ciples, and must provide for adequate
documentation to  support cosis
charged to the Federal award.

(e) In reviewing, negotiating and ap-
proving cost allocation plans or indi-
rect cost proposals, the cognizant agen-
cy for indirect costs should generally
assure that the non-Federal entity is
applying these cost accounting prin-
ciples on a congistent basis during
their review and negotiation of indirect
cost proposals. Where wide variations
exigt in the treatment of a given cost
item by the non-Federal entity, the
reasonableness and equity of such
treatments should be fully considered.
See §200.56 Indirect (facilities & admin-
istrative (F'&A)) costs.

(f) For non-Federal entities that edu-
cate and engage studenis in resgearch,
the dual role of students as both train-
ees and employees (inciuding pre- and
post-doctoral staff) contributing to the
completion of Federal awards for re-
search must be recognized in the appli-
cation of thease principles.

(g) The non-Federal entity may not
earn or keep any profit resulting from
Federal financial assistance, unless ex-
plicitly authorized by the terms and
conditions of the Federal award., See
also §200.307 Program income.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014]

§200.401 Application.

{a) General. These principles must be
uged in determining the allowable costs
of work performed by the non-Federal
entity under Federal awards. These
principles alsce must be used by the
non-Federal entity a8 a guide in the
pricing of fixed-price contracts and
subcontracts where costs are used in
determining the appropriate price, The
principles de not apply to:

(1) Arrangements under which Fed-
eral financing is in the form of loans,
scholarships, fellowships, traineeships,
or other fixed amounts based on such
items as education allowance or pab-
lished tuition rates and fees.

(2) For IHEs, capitation awards,
which are awards based on case counts
or number of beneficiaries according to
the terms and conditions of the Federal
award.
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(3) Fixed amount awards. See also
Subpart A—Acronyms and Definitions,
§§200.45 Pixed amount awards and
200,201 Use of grant agreements (incind-
ing fixed amount awards), cooperative
agreements, and contracts.

(4) Federal awards to hospitals (see
Appendix IX to Part 200—Hospital Cost
Principles).

(5) Other awards under which the
non-Federal entity is not required %o
account to the Federal Government for
actaal costs incurred.

(b) Federal Contract, Where a Federal
contract awarded to a non-Federal en-
tity is subject to the Cost Accounting
Standards (CAS), it incorporates the
applicable CAS clarses, Standards, and
CAS administration requirements per
the 48 CFR Chapter 89 and 48 CFR part
30 (FAR Part 30), CAS applies directly
to the CAB-covered contract and the
Cost Accounting Standards at 48 CFR
parts 9904 or 9905 takes precedence over
the cost principles in this Subpart E—
Cost Principles of this part with re-
gpect to the allocation of costs. When a
contract with a non-Federal entity is
subject to full CAS coverage, the al-
lowability of certain costs under the
cost principles will be affected by the
allocation provisions of the Cost Ac-
counting Standards (e.g., CAS 41448
CFR 9904.414, Cost of Money as an Hfle-
ment of the Cost of Facilities Capital,
and CAS 41748 CFR 8904.417, Cost of
Money as an Hlsment of the Cost of
Capital Assets Under Construction),
apply rather the allowability provi-
sions of §200.449 Interest. In complying
with those requirements, the non-Fed-
eral entity’s application of cost ac-
counting practices for estimating, ac-
cumulating, and reporiing costs for
other Federal awards and other cost
objectives under the CAS-covered con-
tract still must be consistent with its
cost accounting practices for the CAS-
covered contracts. In all cases, only
one set of accounting records needs to
be maintained for the allocation of
costs by the non-Federal entity.

(¢} Erxemptions. Some nonprofit orga-
nizations, because of their size and na-
ture of operations, can be considered to
he gimilar te for-profit entities for pur-
pose of applicability of cost principles.
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Such nonprofit organizations must op-
erate under Federal cost principles ap-
plicable to for-profit entities located at
48 CFR 31.2. A iisting of these organiza-
tions is contained in Appendix VIII to
Part 200—Nonprofit Organizations BEx-
empted From Subpart E—Cost Prin-
ciples of this part. Other organizations,
as appi'oved by the cognizant agency
for indirect costs, may be added from
time to time,

BagIc CONSIDERATIONS

§200.402 Composition of costs.

Total cost. The total cost of a Federal
award is the sum of the allowable di-
rect and allocable indirect costs less
any applicable credits.

§200.403 TFactors affecting allowability
of costs.

Except where otherwise authorized
by statute, costs must meet the fol-
lowing general criteria in order to be
allowable under Federal awards:

(a) Be necegsary and reasonable for
the performance of the Federal award
and be allocable thersto under these
principles.

(b) Conform to any limitations or ex-
clusions set forth in these principles or
in the Federal award as to types or
amount of cost items. - :

(c) Be consistent with policies and
procedures that apply uniformly to
both federally-financed and other ac-
tivities of the non-Federal entity,

(d) Be accorded consistent treatment,
A cost may not be assigned to a Fed-
eral award as a direct cost if any other
cost incurred for the same purpose in
like circumstances has veen ailocated
to the Federal award as an indirect
cost.

(&) Be determined in accordance with
generally accepted accounting prin-
ciples (GAAP), except, for state and
local governments and Indian tribes
only, as otherwise provided for in this
part.

(f) Not be included ag a cost or used
to meet cost sharing or matching re-
quirements of any other federally-fi-
nanced program in either the current
or a prior period., See also §200.306 Cost
sharing or matching paragraph (b).

(g} Be adequately documented. See
also §§200.300 Statutory and national

§200.405

policy requirements through 200.309 Pe-
riod of performance of this part.

§200.404 Reasonable costs.

A cost is reasonable if, in its nature
and amount, it does not exceed that
which would be incurred by a prudsent
person under the circumstances pre-
vailing at the time the decision was
made to ineur the cost. The question of
reasonablenesg is particularly impor-
tant when the non-Federal entity is
predominantly federally-funded. In de-
termining reasonableness of a given
cost, consideration must be given to:

{a) Whether the cost is of a type gen-
erally recognized as ordinary and nec-
essary for the operation of the non-
PFederal entity or the proper and effi-
cient performance of the Federal
award.

(h) The restraints or requirements
imposed by such factors as: sound busi-
ness practices; arm’s-length bar-
gaining:; Federal, state, local, tribal,
and other laws and regulations; and
terms and conditions of the Federal
award.

{c) Market prices for comparable
goods or services for the geographic
ares.

(@) Whether the individuals con-
cerned acted with prudence in the cir-
cumstances considering their respon-
sibilities to the non-Federal entity, its
employees, where applicable its stu-
dents or membership, the public at
large, and the Federal Government.

{e) Whether the non-Federal entity
gignificantly deviates from its estab-
lished practices and policies regarding -
the incurrence of costs, which may
unjustifiably increase the Federal
award’s cost.

[78 FR 78608, Dec, 26, 2013, as amended at 79
TR 75885, Dec, 19, 2014]

§200.406 Allocable costs.

{a) A cost is allocable to a particular
Federal award or other cost objective if
the goods or services involved are
chargeahble or assignable to that Fed-
eral award or cost objective in accord-
ance with relative henefits received.
This standard is met if the cost:

(1) Is incurred specifically for the
Federal award;
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{2) Benefits both the Federal award
and other work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reagonable methods; and

(3) Is nocessary to the overall oper-
ation of the non-Federal entity and is
agsignable in part to the Federal award
in accordance with the principles in
this subpart,

(b) All activities which benefit from
the non-Federal entity’s indirect (F&A)
cost, including unallowable activities
and donated services by the non-Fed-
eral entity or third parties, will receive
an appropriate allocation of indirect
cogtbs.

(c) Any cost allocable to a particular
Federal award under the principles pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund deficiencies, to avoid re-
strictions imposed by Federal statutes,
regulations, or terms and conditions of
the Federal awards, or for other rea-
sons. However, this prohibiticn would
not preclude the non-Federal entity
from shifting costs that are allowable
under two or more Federal awards in
accordance with existing Federal stat-
utes, regulations, or the terms and con-
ditions of the Federal awards.

(d) Direct cost allocation principles.
If a cost benefits two or more projects
or activities in proportions that can be
determined without undue effort or
cost, the cost must be allocated to the
projects based on the proportional ben-
efit, If a cost benefits two or more
projects or activities in proportions
that cannot be determined hecause of
the interrslationship of the work in-
volved, then, notwithstanding para-
graph (¢} of this section, the costs may
ke allocated or transferred to bene-
fitted projects on any reasonable docu-
mented basis. Where the purchase of
squipment or other capital asset is spe-
cifically authorized under a Federal
award, the costs are assignable to the
Federal award regardless of the use
that may be made of the squipment or
other oapital asset involved when no
ionger needed for the purpose for which
it was originally required. See also
§§200.310 Imsurahce coverage through
200.316 Property trust relationship and
200.43% Equipment and other capital ex-
penditures.
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(e) If the contract is subject to CAS,
cosbs must be allocated to the contract
pursuant te the Cost Accounting
Standards. To the extent that CAS is
applicable, the allocation of costs in
accordance with CAS takes precedence
over the allocation provisions in this
part.

[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec. 19, 2014]

§200.406 Applicable credits,

(a) Applicable credits refer to those
receipts or reduction-of-expenditure-
type trangactions that offset or reduce
oxpense items allacable to the Federal
award as direct or indirect (F&A) costs,
Examples of such transactions are; pur-
chase discounts, rebates or allowances,
recoveries or indemnities on losses, in-
surance refunds or rebates, and adjust-
ments of overpayments or erroneous
charges. To the extent that such cred-
its accraing to or received by the non-
Federal entity relate to allowable
costs, they must be credited to the
Federal award either as a cost reduc-
tion or cash refund, as appropriate.

(b) In some instances, the amounts
recelved from the Federal Government
to finance activities or service oper-
atbions of the non-Federal entity should
be treated as applicable credits. Spe-
cifically, the concept of netting such
credit items (including any amounts
used Lo meet cost sharing or matching
requirements) must be recognized in
determining the rates or amounts to be
charged to the Federal award, (See
§§200.436 Depreciation and 200.468 Spe-
cialized service facilities, for areas of
potential application in the matter of
Federal financing of activities.)

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec, 19, 2014]

§200.407 Prior written approval (prior
approval).

Under any given Federal award, the
reasonableness and allocability of cer-
tain items of costs may be difficult to
determine. In order to avoid subse-
guent disallowance or dispute based on
unreasonableness or nonallocability,
the non-Federal entity may seek the
prior written approval of the cegnizant
agency for indirect costs or the Federal
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awarding agency in advance of the in-
currence of special or unusual costs.
Prior written approval should include
the timeframe or scope of the agree-
ment, The absence of prior written ap-
proval on any element of cost will not,
in itself, affect the reasonableness or
aliocability of that element, unless
prior approval is specifically required
for allowability as described undsr cer-
tain circumstances in the following
sections of this part:

(a) §200.201 Use of grant agreements
(including fixed amount awards), coop-
erative agreements, and contracts,
paragraph (b)(5);

(k) §200.306 Cost sharing or matching;

(c) §200.307 Prograim income;

(d) §200.308 Revision of budget and
program plans;

(e) §200.311 Real property;

(f) §200.313 Equipment;

(g} §200.332 Fixed amount subawards;

¢(h) §200.413 Direct costs, paragraph
(),

(1) §200.430 Compensation—perscnal
services, paragraph (h);

(i) §200.431 Compensation—iringe hen-
efits;

(k) §200.438 Entertainment costs;

1) §200.43% Equipment and other cap-
ital expenditures;

(m) §200.440 Exchange rates;

(n} §200,441 Fines, penalties, damages
and other settlements;

{0) §200.442 Fund raising and invest-
ment management costs;

{p) §200.445 Goods or services for per-
sonal use,

(@) §200.447 Insarance and indem-
nification;

(ry §200.454 Memberships, subscrip-
tions, and professional activity costs,
paragraph (c);

(8) §200.4556 Organization costs;

(t) §200.456 Participant support costs;

(u) §200.458 Pre-award costs;

(v)y §200,462 Rearrangement and re-
conversion costs;

(w) §200.467 Selling and marketing
costs;

(x) §200.470 Taxes (including Value
Added Tax); and

(y) §200.474 'Travel costs.

[78 FR 78608, Dac. 26, 2013, as amended at 78
¥R 75885, Dec, 19, 2014]

§200.410

§200.408 Limitation on allowance of
costs.

‘The Federal award may be subject to
statutory requirements that Hmit the
allowability of costs, When the max-
imum amount allowable under a limi-
tation is less than the total amount de-
termined in accordance with the prin-
ciples in this part, the amount not re-
coverable under the Federal award may
not be charged to the Federal awaxrd.

§200.408 Special considerations.

In addition to the basic consider-
ations regarding the allowability of
costs highlighted in this subtitle, other
subtitles in this part describe special
considerations and reqnirements appli-
cable to states, local governments, In-
dian tribes, and IHHs. In addition, cer-
tain provisions among the items of cost
in this subpart, are only applicable to
certain types of non-Fedseral entities,
as specified in the following sections:

(a) Direct and Indirect (F'&A) Costs
(§§200.412  Classification of costs
through 200.415 Required certifications)
of this subpart;

(h) 8pecial Considerations for States,
Loecal Goveraments and Indian Tribes
{§§ 200,416 Cost allocation plans and in-
direct cost proposals and 200.417 Inter-
agency service) of this subpart; and

(c) Special Considerations for Insti-
tutions of Higher Education (§§200.418
Costs incurred by states and local gov-
ernments and 200.419 Cost accounting
standards and disclosare statement) of
this subpart,

§200.410 Colection of wunallowable

costs.

Payments made for costs determined
to be unallowable by either the Federal
awarding agency, cognizant agency for
indirect cosbs, or pass~through entity,
egither as direct or indirect costs, must
be refunded (including interest) to the
Federal Government in accerdance
with instroctions from the Federal
agency that determined the costs are
unallowable unless Federal statute or
regulation directs otherwise. See also
Subpart D—Post Federal Award Re-
guirements of this part, §§200.300 Stat-
utory and national policy reguirements
through 200,309 Period of performance,
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§$200.411 Adjustment of previously ne-
gotiated indirect (F&A) cosit rates
containing unallowable costs.

(a) Negotiated indirect (F&A) cost
rates based on a proposal later found to
have included costs that:

(1} Are unallowable as specified by
Federal statutes, regulations or the
terms and conditions of a TFederal
award; or

(2) Are unallowable because they are
not allocable to the Federal award(s),
must be adjusted, or a refand must be
made, in accordance with the require-
ments of this section. These adjust-
ments or refunds are designed to cor-
rect the proposals used to establish the
rates and do not constitiute a reopening
of the rate negotiation, The adjust-
ments or refunds will be made regard-
leas of the type of rate negotiated (pre-
determined, final, {fixed, or oprovi-
sional).

(b) For rates covering a future fiscal
vear of the non-Federal entity, the un-
allowable costs will be removed from
the indirect (FP&A) cost pools and the
rates appropriately adjusted.

(¢} For rates covering a past period,
the Federal share of the unallowable
cogts will be computed for each year
involved and a cash refund (including
intereat chargeable in accordance with
applicable regulations) will be made to
the Federal Government. If cash re-
funds are made for past periods covered
by provisional or fixed rates, appro-
priate adjustments will be made when
the rates are finalized to avoid dupli-
cate recovery of the unallowable coats
by the Federal Government,

(d) For rates covering the current pe-
riod, either a rate adjustment or a re-
fund, as described in paragraphs (b) and
(c) of this section, must be required by
the cognizant agency for indirect costs.
The choice of method must be at the
discretion of the cognizrant agency for
indireet costs, based on ite judgment as
to which method would be most prac-
tical,

(e) The amount or proportion of unal-
lowable costs included in each year’s
rate will be assumed to be the same as
the amount or proportion of unallow-
able costs included in the base year
proposal nsed to establish the rate.

2 CFR Ch. Il (1-1-18 Edition)
DIRECT AND INDIRECT (F&A) COSTS

§200.412 Classification of costs.

There is no universal rule for
classifying certain costs as either di-
rect or indirect (F&A) under every ac-
counting system. A cost may be direct
with regpect to some specific service or
function, but indirect with respect to
the Federal award or other final cost
objective. Therefore, it is essential
that each item of cost incurred for the
same purpose be treated consistently
in lke circumstances either as a direct
or an indirect (F&A) cost in order to
avolid possible double-charging of Fed-
eral awards. Guidelines for determining
direct and indirect {F&A) costs charged
to Federal awards are provided in this
subpart.

§200.413 Direct costs.

(a) General. Direct costs are those
costs that can be identified specifically
with a particular final cost cbjective,
such as a Federal award, or other inter-
nally or externally funded activity, or
that can he directly assigned to such
activities relatively easily with a high
degree of accuracy. Costs incurred for
the sarne purpose in like circumstances
must be treated consistently as either
direct or indirect (F&A) costs. See also
§200.405 Allocable costa.

(b) Application to Federal awards.
Identification with the Federal award
rather than the nature of the goods and
services involved is the determining
factor in distinguishing direct from in-
direct (F'&A) costs of Federal awards.
Typical costs charged directly to a
Federal award are the compensation of
employees who work on that award,
their related fringe benefit costs, the
costs of materials and other items of
expense incurred for the Federal award,
If directly related to a specific award,
certain costs that otherwise would be
treated as indirect costs may also in-
clude extraordinary utility consump-
tion, the cost of materials supplied
from stock or services rendered by spe-
cialized facilities or other institutional
service operations,

{¢) The salaries of administrative and
clerical staff should@ normally be treat-
ed as indirect (F&A) costs, Direct
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charging of these costs may be appro-
priate only if all of the following condi-
tions ares met:

(1} Administrative or clerical serv-
ices are integral to a project or activ-
ity;

(2y Individualg involved can be §gpe-
cifically identified with the project or
activity;

(3) Such costs are explicitly included
in the buadget or have the prior written
approval of the Federal awarding agen-
cy; and

(4) The costs are not also recovered
as indirect costs.

(d) Minor items. Any direct cost of
minor amount may be treated as an in-
direct (F&A) cost for reasons of practi-
cality where such accounting treat-
ment for that item of cost is consist-
ently applied to all Federal and non-
Federal cost objectives,

(e) The costs of certain activities are
not allowable as charges to Federal
awards. However, even though these
costs are unallowahble for purposes of
computing charges to Federal awards,
they noretheless must be treated as di-
rect costs for purposes of determining
indirect (FP'&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity’s indirect costs if they
represent activities which:

(1) Include the salaries of personnel,

(2) Oceoupy space, and

(8) Berefit from the non-Federal enti-
t¥’s indireot (F&A) costs.

(fy For nonprofit organizations, the
costs of activities performed by the
non-Federal entity primarily as a serv-
ice to members, clients, or the general
public when significant and necessary
to the non-Federal entity’'s mission
must he treated as direct costs whether
or not allowable, and be allocated an
squitable share of indirect (F&A) costs.
Some examples of these types of activi-
ties include:

{1) Maintenance of membership rolis,
subscriptions, publications, and related
functions. See also §200.464 Member-
ships, subscriptions, and professional
aclivity costs.

(2) Providing services and informa-
tion to members, legislative or admin-
igstrative bodies, or the public. See also
§§200.456¢ Memberships, subscriptions,
and professional activity costs and
200,450 Lobbying.

§200.414

(8) Promotion, lobbying, and other
forms of public relations. See algso
§8200.421 Advertising and public rela-
tions and 200.450 Lobbying. ‘

(4y Conferences except those held to
conduct the general administration of
the non-Federal entity. See also
§200.432 Conferences.

(5) Maintenance, protection, and in-
vestment of special funds not used in
operation of the non-Federal entity.
See alsc §200.442 Pund raising and in-
vestment management costs.

(6) Administration of group benefits
on behalf of members or clients, in-
cluding life and hospital insurance, an-
nunity or retirement plans, and finan-
cial aid. Bee alsc §200.431 Compensa-
tion—fringe benefits,

[78 ¥R 78608, Dec. 26, 2013, as amended at 79
FR 75885, Dec, 19, 2014]

§200.414 Indirect (F&A) costs.

(a) Facilities and Administration Classi-
fication, For major IHEs and major
nonprofit organizations, indirect (F&A)
coste must be classified within two
broad categories: “Pacilities” and
“Administration.” “Facilities” is de-
fined as depreciation on buildings,
equipment and capital improvement,
interest on debt associated with cer-
tain buildings, equipment and capital
improvements, ahd operations . and
maintenance expenses, “Administra-
tion’ is defined as general administra-
tion and general expenses such as the
director’s office, accounting, personnel
and all other types of expenditures not
listed specifically under one of the sub-
categories of “Facilities” {(including
cross allocations from other peols,
where applicable). For nonprofit orga-
nizations, library expenses are included
in the “Administration” category,; for
institutions of higher education, they
are included in the “Facilities” cat-
egory. Major IHEs are defined as those
required to use the Standard Format
for Submissicon ag noted in Appendix III
to Part 200—Indirect (F&A) Costs Iden-
tification and Assignment, and Rate
Determination for Ingtitutions of High-
er BEducation (IHEs) paragraph C. 11,
Major nonprofit organizations are
those which receive more than $10 mil-
lion dollars in direct Federal funding.

(b) Diversity of nonprofit organizations.
Because of the diverse characteristics
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§200.414

and accounting practices of nonprofit
organizations, it is not possible to
specify the types of cost which may be
clasgified as indirect (F&A) cost in all
sitnations. Identification with a Fed-
eral award rather than the nature of
the goods and services inveolved is the
determining factor in distinguwishing
direct from indirect (F&A) costs of
Federal awards. However, typical ex-
amples of indirect (F&A) cost for many
nonprofit organizations may include
depreciation on buildings and equip-
ment, the costs of operating and main-
taining facilities, and general adminis-
tration and general expenses, such as
the salaries and expenses of executive
officers, personnel administration, and
accounting.

(¢) Federal Agency Accepiance of Nego-
tioted Indirect Ceost Rates. (See also
§200.306 Cost sharing or matching.)

(1) The negotiated rates must be ac-
cepted by all Federal awarding agen-
cies. A Federal awarding agency may
use a rate different from the negotiated
rate for a class of Federal awards or a
single Federal award only when re-
guired by Federal statute or regula-
tion, or when approved by a Federal
awarding agency head or delegate
hased on documented justification as
described in paragraph (c)3) of this
section.

(2) The Federal awarding agency head
or delegate must notify OMB of any ap-
proved deviations.

(3) The Federal awarding agency
must implement, and make publicly
available, the policies, procedures and
general decision making criteria that
their programs will follow to seek and
justify deviations from regotiated
rates.

(4) As required under §200.203 Notices
of funding opportunities, the Pederal
awarding agency must include in the
notice of funding opportunity the peli-
cies relating to indirect coet rate reim-
bursement, matching, or cost share as
approved under paragraph {(e)(1) of this
section. As appropriate, the Federal
agency should incorporate discussion
of these policies inte Federal awarding
agency outreach activities with non-
Federal entities prior to the possing of
a notice of funding opportunity,

(d) Pass-through entities are subject
to the requirements in §200.331 Re-

2 CFR Ch. Il (1-1~18 Edition)

gquirements for pass-through entities,
paragraph (a)4).

(8) Requirements for development
and submission of indirect (F&A) cost
rate proposals and cost allocation
plans are contained in Appendices III-
VII and Appendix IX as follows:

(1) Appendix I to Part 200—Indirect
(F&A) Cogts Identification and Assign-
ment, and Rate Determinatior for In-
stitutions of Higher Education (IHEs);

(2) Appendix IV to Part 2060—Indirect
(F&A) Costs Identification and Assign-
ment, and Rate Determination for Non-
profit Organizations;

8y Appendix V to Part 200—State/
Local Governmentwide Central Service
Cost Allocation FPlans;

{4) Appendix VI to Part 200—Public
Assistance Cost Allocation Plans;

() Appendix VII to Part 200—States
and Local Government and Indian
Tribe Indirect Cost Proposals; and

(6) Appendix IX to Part 200—Hospital
Cost Principles.

(fy In addition to the procedures out-
lined in the appendices in paragraph (e)
of this section, any non-Federal entity
that has never received a negotiated
indirect cost rate, except for those non-
Federal entities described in Appendix
VII to Part 200—States and Liocal Gov-
ernment, and Indian Tribe Indirect Cost
Proposals, paragraph D.1.b, may elect
to charge a de minimis rate of 10% of
modified total direct costs (MTDC)
which may bhe used indefinitely. As de-
scribed in §200.403 Factors affecting al-
lowability of costs, costs must be con-
sistently charged as either indirect or
direct costs, but may not be douhle
charged or inconsgistently charged as
both. If chosen, this methodology once
elected must be used consistently for
all Federal awards until such #ime as a
non-Federal entity chooses to nego-
tiate for a rate, which the non-Federal
entity may apply to do at any time.

(g) Any non-Federal entity that has a
current federally negotiated indirect
cost rate may apply for a one-time ex-
tension of the rates in that agreement
for a period of up te four years. This
extension will be subject to the review
and approval of the cognizant agency
for indirect costs. If an extension is
granted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
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4-year extension, the non-Federal enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extensions (up to
four years) are permitted if a renegoti~
ation is completed between each exten-
sion request.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec, 19, 2014)
§200.415 Reqguired certifications.

Reguired certifications include:
(a) To assure that expenditures are
proper and Iin accordance with the

terms and conditions of the Pederal

award and approved project hudgets,
the annual and final fiscal reports or
vouchers requesting payment under the
agreements must ineclude a certifi-
cation, signed by an official who is au-
thorized to legally bind the non-Fed-
aral entity, which reads as follows: “By
signing this report, I certify to the beat
of my knowledge and belief that the re-
port is true, complete, and accurate,
and the expenditures, disbursements
and cash receipts are for the purposes
and objectives set forth in the terms
and conditions of the Federal award. I
am aware that any false, fictitious, or
fraudulent information, or the omis-
sion of any material fact, may subject
me to criminal, ¢ivil or administrative
penalties for fraud, false statements,

false claims or otherwige. (U.8. Code-

Title 18, Section 1001 and Title 31, Sec-
tions 3729-3730 and 3801--3812)."

(b) Certification of cost allecation
plan or indirect (F&A) cost rate pro-
posal. Bach cost allocation plan or in-
direct (FP&A) cost rate proposal must
comply with the following:

(1) A propogal to establish a cost allo-
cation plan or an indirect (F&A) cost
rate, whether submitied to a Federal
cognizant agency for indirect costs or
maintained on file by the non-Federal
entity, must be certified by the non-
Federal entity using the Certificate of
Cost Allocation Pian or Certificate of
Indireot Costs as set forth in Appen-
dices III through VII, and Appendix IX.
The certificate must be signed on he-
half of the non-Federal entity by an in-
dividual at a level no lower than vice
president or chief financial officer of
the non-Federal entity that submits
the proposal.

(2) Unless the non-Federal entity has
elected the option under §200.414 Indi-

§200.416

rect (F&A) costs, paragraph (f), the
Federal Government may either dis-
allow zll indirect (F&A) costs or uni-
laterally establish such a plan or rate
when the ron-Federal entity fails to
submit a certified proposal for estab-
lishing such a plan or rate in accord-
ance with the reguirements. Such &
plan or rate may be based upon audited
historical data or such other data that
have been farnished to the cognizant
agency for indirect costs and for which
it can be demonstrated that all unal-
lowable costs have been excluded.
When a cost allocation plan or indirect
cost rate is unilaterally established by
the Federal Govermment because the
non-Federal entity failed to submit a
certified proposal, the plan or rate es-
tablished will be set %0 ensure that po-
tentially unallowable costs wiil not be
reimbursed.

(¢) Certifications by non-profit orga-
nizations as appropriate that they did
nat meet the definition of a major non-
profit organization as defined in
§200.414 Indirect (F&A) costs, para-
graph (a).

(d) See also §200,450 Lobbying for an-
other required certification.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 19, 2014]

SPECIAL CONSIDERATIONS FOR STATES,
L.OoCAL GOVERNMENTS AND INDIAN
TRIBES

§200,416 Cost allocation plans and in-
direct cost proposals.

(a) For states, local governments and
Indian tribes, certain services, such as
motor pecols, compubter centers, pur-
chasing, accounting, etc., are provided
to operating agencies on a centralized
basis. Since Federal awards are per-
formed within the individual operating
agencies, there needs to be a process
whereby these central service costs can
be identified and assigned to henefitted
activities on a reasonable and con-
sistent basis. The central service cost
allocation plan provides that process.

(b) Individaal operating agencies
(governmental department or agency),
noermally charge Federal awards for in-
direct costs through an indirect cost
rate. A separate indirect cost rate(s)
vroposal for each operating agency is
usually necessary to claim indirect
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costs under Federal awards., Indirect
costs include;

(1) The indirect costs originating in
each department or agency of the gov-
ernmental unit carrying out Federal
awards and

(2) The costs of central governmental
services distributed through the cen-
tral service cost allocation plan and
not otherwise treated as direct costs.

(¢) The reguirements for development
and submission of cogt allccation plans
(for central service costs and public as-
sistance programs) and indirect cost
rate proposals are contained in appen-
dices IV, V and VI to this part.

§200.417 Interagency service.

The cost of services provided by one
agency to another within the govern-
mental unit may include allowable di-
rect costs of the gervice plus a pro-
rated share of indirect costs. A stand-
ard indirect cost allowance equal to
ten percent of the direct salary and
wage cost of providing the gervice (ex-
cluding overtime, shift premiums, and
fringe benefits) may be used in lieu of
determining the actual indirect costs
of the service, Thege services do not in-
clude centralized services included in
central service cost allocation plans as
described in Appendix V o Part 200—
State/Local Government and Indian
Tribhe-Wide Central Service Cost Allo-
cation Plans,

SPECIAL, CONSIDERATIONS FOR
INSTITUTIONS OF HIGHER EDUCATION

§200.418 Costs incurred by states and
local governments.

Cosis incurred or paid by a state or
local government on behalf of its ITHEs
for fringe benefit programs, such as
pension costs and FICA and any other
costs specifically incurred on behalf of,
and in direct benefit to, the IHEs, are
allowable costs of such IHEs whether
or not these costs are recorded in the
accounting records of the ianstitutions,
subject to the foliowing:

(a) The costs meet the requirements
of §§200.402 Composition of costs
through 200.411 Adjustment of pre-
viougly negotiated indirect (F&A) cost
rates containing unallowable costs, of
this subpart;

2 CFR Ch. 1l {1-1-18 Edifion)

(b) The costs are properly supported
by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting principles in this part; and

(c) The costs are not otherwise borne
directly or indirectly by the Federal
Governmens.

§200.419 Cost accounting standards
and disclosure statement.

(a) An IHE that receives aggregate
Federal awards totaling $50 million or
more in Federal awards subject to this
part in its most recently completed fis-
cal year must comply with the Cost
Accounting Standards Board’s cost ac-
counting standards located at 48 CFR
9905.501, 9905.502, 9905.505, and 9905.506.
CAS-covered contracts awarded to the
IHEs are subject to the CAS require-
ments at 48 CFR 9300 through 9999 and
48 CFR part 30 (FAR Part 30).

(b) Disclosure statement, An IHE that
receives aggregate Federal awards to-
taling $50 million or more subject to
thig part during its most recently com-
pleted fiscal year must disclose their
cost accounting practices by filing a
Disclosure Statement (DS-2), which is
reproduced in Appendix III to Part
200—Indirect (F'&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher
Hducation (IHHEs}. With the approval of
the cognizant agency for indirect costs,
an IHE may meet the DS-2 submission
by submitting the DS-2 for each busi-
ness unit that received $50 miltlion or
more in Federal awards.

(1) The DS-2 must be submitted to
the cognizant agency for indirect costs
with a copy to the IHE’s cognizant
agency for audit,

(2) An IHE is responsible for main-
talning an accurate DS-2 and com-
plying with disclosed cost accounting
practices, An IHE must file amend-
ments to the D82 to the cognizant
agency for indirect costs six months in
advance of a discleosed practice being
changed to comply with a new or modi-
fied standard, or when a practice is
changed for other reasons. An THE may
proceed with implementing the change
orly if it has not been notified by the
Federal cognizant agency for indirect
costs that either a longer period will be
neeaded for review or there are concerns
with the potential change within the
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six months period. Amendments of a
DS-2 may be submitted at any ftime.
Resubmission of a complete, updated
D&-2 is discouraged except when there
are extensive changes to disclosed
practicss.

{3) Cost and funding adjustments. Cost
adjustments must be made by the cog-
nizant agency for indirect costs if an
ITHE failg to comply with the cost poli-
cies in this part or fails to consistently
follow its established or disclosed cost
gecounting practices when estimating,
accumulating or reporting the costs of
Federal awards, and the ageregate cost
impact on Federal awards is material.
The cost adjustment must normally be
made on an aggregate basls for all af-
fected Federal awards through an ad-
justment of the IHE’s future F&A costs
rates or other means considersed appro-
priate by the coghizant agency for indi-
rect costs. Under the terms of CAS cov-
ered contracts, adjustments in the
amount of funding provided may also
be required when the estimated pro-
posal costs were not determined in ac-
cordance with established cost ac-
counting practices,

) Overpoyments. Excess amounts
paid in the aggregate by the Federal
Government undser Federal awards due
to a noncompliant cost accounting
practice used to estimate, accumulate,
or report costs must be credited or re-
funded, as deemed appropriate by the
cognizant agency for indirect costs. In-
terest applicable to the excess amounts
paid in the aggregate during the period
of noncompliance must also be deter-
mined and collected in accordance with
applicable Federal agency regulations.

(8) Compliant cost accounting practice
changes. Changes from one compliant
cost accounting practice to another
compliant practice that are approved
by the cognizant agency for indirect
costs may require cost adjustments if
the change has a material effect on
Federal awards and the changes are
deemed appropriate hy the cognizant
agency for indirect costs.

(8) Responsibilities. The
agency for indirect cost must:

(1) Determine cost adjustments for
all Federal awards in the aggregate on
behalf of the Federal Government. Ac-
tions of the cognizant agency for indi-
rect cost in making cost adjustment

cognizant

§200.421

determinations must be coordinated
with all affected Federal awarding
agencies to the extent necessary.

(il)y Prescribe guidelines and establish
interral procedures to promptly deter-
mine on behalf of the Federal Govern-
ment that & DS-2 adequately discloses
the IHE's cost accounting practices
and that the disclosed practices are
compliant with applicable CAS and the
requirements of this part.

(iiil) Distribute to all affected Federal
awarding agencies any DS-2 determina-
tion of adequacy or noncompliance,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR. 76806, Dec. 19, 2014]

GENERAL PROVISIONS FOR, SELECTED
ITEMS OF COST

§200.420 Considerations for selected
items of cost.

This section provides principles to be
applied in establishing the allowability
of certaln items involved in deter-
mining cost, in addition to the require-
ments of Subtitle II. Basic Consider-
ations of this subpart. These principles
apply whether or not a particular item
of cost is properly treated as direct
cost or indirect (F&A) cost. Failure to
mention a particular item of cost is
not intended to imply that it is either
allowable or unallowable; rather, deter-
mination as to allowability in each
case should be based on the treatment
provided for similar or related items of
cost, and based on the principles de-
seribed 1in §§200.402 Composition of
cosbs through 200.411 Adjustment of
previougiy negotiated indirect (F&A)
cost rates containing uwnallowable
coste. In case of a discrepancy between
the provisions of a specific Federal
award and the provisions below, the
Federal award governs. Criteria out-
lined in §200.4083 Pactors affecting al-
lowability of costs must be applied in
determining allowability. See also
§200.102 Exceptionas.

§200.421 Advertising and public rela-
tions.

(&) The term advertising costs means
the costs of advertising media and cor-
ollary administrative costs. Adver-
tising media include magazines, news- -
papers, radio and television, direct
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mail, exhibits, electronic or computer
transmittalg, and the like,

{b) The only allowable advertising
costs are those which are solely for:

(1) The recruitment of personnel re-
quired by the non-Federal entity for
performance of a Federal award (See
also §200.463 Recruiting costs);

(2) The procurement of goods and
services for the performance of a Fed-
eral award;

(3} The disposal of scrap or surplus
materials acquired in the performance
of a Federal award except when non-
Federal entities are reimbursed for dis-
posal costs at a predetermined amount:
or

(4) Program outreach and other spe-
cific purposes necessary to meet the re-
guirements of the Federal award,

{¢) The term *“‘public relations® in-
cludes community relations and means
those activities dedicated to maintain-
ing the image of the non-Federal entity
or maintaining or promoting under-
standing and favorable relations with
the community or public at large or
any segment of the public.

(d) The only allowablie public rela-
tions costs are:

(1) Costs specifically required by the
Federal award;

(2) Costs of communicating with the
public and press pertaining to specific
activities or accomplishments which
result from performance of the Federal
award (these costs are considered nec-
essary as part of the outreach effort for
the Federal award); or

(3) Costs of conducting general liai-
son with news media and government
public relations officers, to the extent
that such activities are limited to com-
munication and liaison necessary to
keep the public informed on matters of
public concern, such as notices of fund-
ing opportunities, financial matters,
eto.

(e) Unallowable advertising and pub-
lic relations costs include the fol-
lowing:

{1) All advertising and public rela-
tions costs other than as specified in
paragraphs (b) and (d) of this section:

(2) Costs of meetings, conventions,
convocations, or other events related
to other activities of the entity (see
also § 200.432 Conferences), including:
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(i) Costs of displays, demonstrations,
and exhibits;

{i1) Costs of meeting rooms, hospi-
tality suites, and other special facili-
ties used in conjunction with shows
and other special events; and

(iii) Salaries and wages of employees
engaged in setting up and displaying
exhibits, making demonstrations, and
providing briefings;

(3) Costs of promotional items and
memorabilia, including models, gifts,
and souvenirs;

(4) Costs of advertising and public re-
lations designed solely to promote the
nan-Federal entity,

§200,422 Advisory councils.

Costs incurred by advisory councils
or committess are unallowable unless
authorized by statute, the Federal
awarding agency or as an indirect cost
where allocable to Federal awards. See
§200.444 CGeneral costs of government,
applicable to states, local governments
and Indian tribes.

§200.423 Alcoholic beverages.

Costs of alcoholic beverages are unal-
lowable.

§200.424 Alumni/ae activities.

Costs incurred by IHESs for, or in sup-
port of, alumni/ae activities are unal-
lowable.

§200.425 Andit services.

(a) A reasonably proporticonate share
of the costs of audits reqguired by, and
performed in accordance with, the Sin-
gle Audit Act Amendments of 1996 (31
U.8.0C. 7501-7507), as implemented by re-
quirements of this part, are allowable.
However, the following audit costs are
unsallowable:

(1) Any costs when audits required by
the Single Audit Act and Subpart F—
Audit Requirements of this part have
not been conducted or have been con-
ducted but not in accordance there-
with; and

{2) Any costs of auditing a non-Fed-
eral entity that is exempted from hav-
ing an audit conducted under the Sin-
gle Audit Act and Subpart F-—Audit
Requirements of thig part because its
expenditures under Federal awards are
less thar $750,000 during the non-Fed-
eral entity’s fiscal year.
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() The cosis of a financial statement
gudit of a non-Federal entity that does
not currently have a Federal award
may be included in the indirect cost
pool for a cost allocation plan or indi-
rect cost proposal.

(c) Pass-through entities may charge
Federal awards for the cost of agreed-
upon-procedures engagements to mon-
itor subrecipients (in accordance with
Subpart D—Post Federal Award Ro-
quireinents of this part, §§200.330 Sub-
recipient and contractor determina-
tions through 200.332 Fixed Amount
Subawards) who are exempied from the
requirements of the Single Audit Act
and Subpart F—Audit Requiremsents of
this part. This cost is allowable only if
the agreed-upon-procedures engage-
ments are:

(1) Conducted in accoréance with
GAGAS attestation standards;

{2) Paid for and arranged by the pass-
through entity; and

(3) Limited in scope to one or more of
the following types of compliance re-
quirements: activities allowed or
nnallowed; allowable costs/cost prin-
ciples; eligibility; and reporting.

$200.426 Bad debts.

Bad debts (debts which have been de-
termined to be uncellectable), includ-
ing losses (whether actual or esbi-
mated) arising from uncollsctable ac-
counts and other claimg, are unallow-
able. Related collection costs, and re-
lated legal costs, arising from such
debts after they have been determined
to be uncollectable are also unallow-
able. See also §200.428 Collections of
improper payments.

§200.427

(a) Bonding costs arise when the Fed-
eral awarding agency requires assur-
ance against financial loss to itself or
others by reason of the act or default
of the non-Federal entity. They arise
also in instances where the non-Fed-
eral entity requires similar assurance,
including: bonds as bid, performance,
payment, advance payment, infringe-
ment, and fidelity bonds for employees
and officials. .

(b) Costs of bonding required pursu-
ant to the terms and conditions of the
Faderal award are allowable,

Bonding costs.

§200.420

(¢) Costs of bonding required by the
non-Federal entity in the general con-
duct of its operations are altowable as
an indirect cost to the extent that such
bonding is in accordance with sound
business practice and the rates and pre-
miums are reasonable under the cir-
cumstancas.

§200.428 Collections of improper pay-
ments.

The costs incurred by a non-Federal
entity to recover improper payments
are allowable ag either direct or indi-
rect costs, as appropriate. Amounts
collected may be nsed by the non-Fed-
eral entity in accordance with cash
management standards set forth in
§200.305 Payment.

§200.429 Commencement and convoca-
tion costs,

For IHEs, costs incurred for com-
mencements and convocations are un-
allowable, except as provided for in Ap-
pendix III to Part 200 Indirect (F&A)
Costs Identification and Assignment,
and Rate Determination for Institu-
tions of Higher Education (IHEg), para~
graph (B)(@ Student Administration
and Services, as student activity costs,

$200.430 Compensation—persenal
services. - - :

{(a) General. Compensation for per-
sonal serviceg includes all remunera-
tion, paid ocurrently or accrued, for
services of employees rendered during
the period of performance under the
Faderal award, including but not nec-
essarily limited o wages and salaries.
Compensation for personal services
may also include fringe benefits which
are addressed in §200.431 Compensa-
tion—fringe benefits. Costs of com-
pensation are allowable to the extent
that they satisfy the specific require-
ments of this part, and that the total
compensation for individual employ-
SRR

(1) Is reasonabie for the services ren-
dered and conforms to the established
written policy of the non-Federal enti-
ty consistently applied to both Federal
and non-Federal activities;

(2) Follows an appointment made in
accordance with a non-Federal entity’s
laws and/or rules or written policies
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and meets the requirements of Federal
statute, where applicable; and

(3) Is determined and supported as
provided in paragraph (i} of this sec-
tion, Standards for Documentation of
Personnel Expenses, when applicable.

(b) Reasonableness. Compensation for
employees engaged in work on Federal
awards will be considered reasonable to
the extent that it is consistent with
that paid for similar work in other ac-
tivitles of the non-Federal entity. In
cagses where the Kinds of employees re-
quired for Federal awards are not found
in the other activities of the non-Fed-
eral entity, compensation will be con-
sidered reascnable to the extent that it
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.

{C) Professional activities outside the
non-Federal entity. Unless an arrange-
ment is specifically authorized by a
Federal awarding agency, a non-Fed-
eral entity must follow its written non-
Federal entity-wide policies and prac-
tices concerning the permissible extent
of professional services that can be pro-
vided outside the non-Federal entity
for non-organizational compensation.
Where such non-Federal entity-wide
written policies do not exist or do not
adequately define the permissible ex-
tent of consulting or other non-organi-
zational activities andertaken for
extra outside pay, the Federal Govern-
ment may require that the effort of
professional staff working on Federal
awards be allocated hetween:

(1) Non-Federal entity activities, and

(2) Non-organizational professional
activities, If the Federal awarding
agency considers the extent of non-or-
ganizational professional effort exces-
sive or inconsistent with the conflicts-
of-interest terms and conditions of the
Federal award, appropriate arrange-
ments governing compensation will be
negotiated on a case-by-case bagis.

(4) Unallowable costs. (1) Costs which
are unallowable under other sections of
these principles must not be allowable
ander this section aolely on the basis
that they constitute personnel com-
pensation.

(2) The allowable compensation for
certain employees is subject to a ceil-
ing in accordance with statute, For the
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amount of the ceiling for cost-reim-
bursement contracts, the covered com-
pensation subject to the ceiling, the
covered employees, and other relevant
provisions, see 10 U.S.C. 2324(eX(1XP),
and 41 1U.5.C. 1127 and 4304(a)(16). For
other types of Federal awards, other
statutory ceilings may apply.

(e) Special considerations. Special con-
siderations in determining allowability
of compensation will be given to any
change in a non-Federal entity’s com-
pensation policy resulting in s substan-
tial inereass in its employees’ level of
compensabion (particularly when the
change was concurrent with an in-
crease in the ratio of Federal awards to
other activities) or any change in the
treatment of allowability of specific
types of compensgation due to changes
in Federal policy.

(f) Incentive compensation. Incentive
compensation to employees based on
cost reduction, or efficient perform-
ance, suggestion awards, safety awards,
ete., 18 allowable to the extent that the
overall compensation is determined to
be reasonable and such costs are paid
or accrued purswant to an agreement
entered into in good falth between the
non-Federal entity and the employees
before the services were rendered, or
pursuant to an established plan fol-
lowed by the non-Federal entity se
consistently as to imply, in effect, an
agreement to make such payment.

{g) Nonprofit organizaiions. For com-
pensation toe members of nonprofit or-
ganizations, trustees, directors, associ-
ates, officers, or the immediate fami-
lies thereof, determination must be
made that such compensgation is rea-
sonable for the actual personal services
rendered rather than a distribution of
earnings in excess of costs. This may
include director’s and executive com-
mittee member's Tfees, incentive
awards, allowances for off-gite pay, in-
centive pay, location allowances, hard-
ship pay, and cost-of-living differen-
tials.

(h) Institutions of higher education
(IHEs). (1) Certain conditions require
special consideration and possible limi-
tations in determining allowable per-
sonnel compensgation cogts under Fed-
eral awards. Among such conditions
are the following:
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(1) Allowable activities. Charges to
TFederal awards may include reasonable
amonnts for activities contributing
and directly related to work under an
agreement, such as delivering special
lectures about specific aspects of the
ongoing activity, writing reports and
articles, developing and maintaining
protocols (human, animals, etc.), man-
aging substances/chemicals, managing
and gecuring project-specific data, co-
ordinating research subjects, partici-
pating in appropriate seminars, con-
sulting with colleagues and graduate
gtudents, and attending meetings and
confersnces.

(ii) Incidental activities. Incidental
activities for which supplemental com-
pensafion is allowable under written
institutional policy (at a rate not to
exceed institutional base salary) need
not be included in the records described
in paragraph (i) of this section to di-
rectly charge payments of incidental
activities, such activities must either
be specifically provided for in the Fed-
eral award budget or receive prior writ-
ten approval by the Federal awarding
agency.

(2) Salary basis, Charges for work per-
formed on Federal awards by faculty
members during the academic year are
allowable at the IBS rate, Except as
noted in paragraph-(h)(1)(ii) of this sec-
tion, in no event will charges to Fed-
eral awards, lrrespective of the basis of
computation, excead the proporticnate
share of the IBS for that period. This
principle applies to all members of fac-
uity at an institution. IBS is defined as
the annunal compensation paid by an
IHE for an individual’s appointment,
whether that individual’s time is spent
on regearch, instruction, administra-
tion, or other activities. IBS excludes
any income that an individual earns
outside of duaties performed for the
IHE, Unless there is prior approval by
the Federal awarding agency, charges
of a faculby member’s salary to a Fed-
eral award must not exceed the propor-
tionate share of the IBS for the period
during which the faculty member
worked on the award.

(8) Intra-Institution of Higher Edu-
cation (IHE) consulting, Intra-IHE con-
sulting by faculty is assumed to be un-
dertaken as an IHE obligation requir-
ing no compensation in addition teo
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IBS. However, in uanusual cagses where
consultation is across departmental
lines or imvelves a separate or remote
operation, and the work performed by
the faculty member is in addition to
his or her regular responsibilities, any
charges for such work representing ad-
ditional compensation above IBS are
ailowable provided that such con-
sulting arrangements are specifically
provided for in the Federal award or
approved in writing by the PFederal
awarding agency.

(4) Fxtra Service Pay normally rep-
resents overload compensation, sabject
to institutional compensation policies
for services ahove anhd beyond IBS.
Where extra service pay is a result of
Intra-IHE consulting, it is subject to
the same requirements of paragraph (b)
above, It is ailowable if all of the fol-
lowing conditions are met:

(1} The non-Federal entity estab-
lishes consistent written peolicies which
apply uniformly to all faculby mem-
bers, not just those working on Federal
awards.

(i1) The non-Federal entity estab-
lishes a consistent written definition of
work covered by IBS which is specific
enough to determine conclusively when
work beyond that level has occurred.
This may be described in appointment
letters or other documentabions.,

(iii) The supplementation amount
paid iz commensurate with the IBS
rate of pay and the amount of addi-
tional work performed. See paragraph
(h)(2) of this section.

(iv) The salaries, as supplemented,
fall within the salary atructure and
pay ranges established by and docu-
mented in writing or otherwise applica-
ble to the non-Federal entity.

(v) The total salaries charged to Fed-
eral awards including extra service pay
are subject to the Standards of Docu-
mentation ag described in paragraph (1}
of this section.

(5) Periods outside the academic year.
(1) BExcept as specified for teaching ac-
5ivity in paragraph (h)(5)(ii) of this sec-
tion, charges for work performed by
faculty members on Federal awards
during periods not included in the base
salary period will be at a rate not in
excess of the IBS.
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(ii) Charges for teaching activities
performed by faculty members on Fed-
eral awards during periods not included
in 1IBS pericd will be based on the nor-
mal written policy of the IHE gov-
erning compensation to faculty mem-
bers for teaching assignments during
such periods,

(6) Pari-time foculty. Charges for work
performed on Federal awards by fac-
ulty members having only part-time
appointments will be determined at a
rate not in excess of that regularly
paid for part-time assignhments.

(T Sabbatical leave costs. Rules for
sabbatiecal leave are as follow:

(i) Costs of leaves of absence by em-
ployees for performance of graduate
work or sabbatical study, travel, or re-
search are allowable provided the IHE
has a uniform writien policy on sab-
batical leave for persons engaged in in-
straction and persons engaged in re-
search. Such costs will be aliocated on
an equitable basis among all related
activities of the IHE.

(i1} Where sabbatical leave ig in-
cluded in fringe benefits for which a
cost 1s determined for assessment as a
direct charge, the aggregate amount of
such assessments applicable to all
work of the institution during the base
pericd must be reasonable in relation
to the IHE's actual experience under
its sabbatical leave policy.

(8) Salary rates for non-facully mem-
bers. Non-faculty full-time professional
personnel may also earn ‘‘extra service
pay"” 1n accordance with the non-Fed-
eral entity’'s written policy and con-
sistent with paragraph (h)}1){i} of this
section.

(1) Standards for Documentation of Per-
sonnel Expenses (1) Charges to Federal
awards for salaries and wages must be
based on records that accurately re-
fiect the work performed, These
records must:

(1) Be supported by a system of inter-
nal control which provides reasonable
assurance that the charges are accu-
rate, allowable, and properly allocated,

(ii) Be incorporated into the official
records of the non-Federal entity;

{iii) Reagonably reflect the total ac-
tivity for which the employee is com-
pensated by the non-Federal entity,
not exceeding 100% of compensated ac-
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tivities (for IHE, this per the IHE's def-
inition of IBS);

(iv) Encompass both federally as-
sisted and all other activities com-
pensated by the non-Federal entity on
an integrated basis, but may include
the use of subsidiary records as defined
in the non-Federal entity’s written pol-
loy;

(v) Comply with the established ac-
coanting policies and practices of the
non-Federal entity (See paragraph
(h)(13(di) above for treatment of ineci-
dental work for THEs.); and

(vi) [Reserved]

(vii) Support the distribution of the
employee’s salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one Fed-
eral award; a Federal award and non-
Federal award; an indirect cost activ-
ity ard a direct cost activity; two or
more indirect activities which are allo-
cated using different allocation bases;
or an unaliowable activity and a direct
or indirect cost activity.

(viii) Budget estimates (i.se., esti-
mates determined hefore the services
are performed) alone do not qualify as
support for charges to Federal awards,
but may be used for interim accounting
purposes, provided that:

(A) The system for establishing the
estimates produces reasonable approxi-
mations of the activity actunally per-
formed;

(B) Significant changes in the cor-
responding work activity (as defined by
the non-Federal entity’s written poli-
cies) are identified and entered into the
records in a timely manner, Short term
(such as one or two monthg) flactna-
tion between workload cabegories need
not be considered a8 long as the dis-
tribution of salaries and wages is rea-
sonable over the longer term; and

(C) The non-Federal entity’s system
of internal controls includes processes
to  review after-the-fact interim
charges made to a Federal awards
based on budget estimates. All nec-
essary adjustment must he made such
that the final amount charged to the
Federal award is accurate, allowable,
and properly allocated.

{({x) Because prachbices vary as to the
activity constituting a full workload
(for IHEs, IBS), records may reflect
categories of activities expressed as a
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percentage distributicn of total activi-
ties.

{x) It is recognized that teaching, re-
search, service, and administration are
often inextricably intermingled in an
academic setting, When recording sala-
ries and wages charged to Federal
awards for IHEs, a precise assessment
of factors that contribute to costs is
therefore not always feasible, nor is it
expected.

(2) For records which meet the sfand-
ards required in paragraph (i)(1) of this
gection, the non-Federal entity will not
be required to provide additional sup-
port or documentation for the work
performed, other than that referenced
in paragraph (i)(3} of this section,

(3) In accordance with Department of
Labor regulations Iimplementing the
Pair Labor Standards Act (FLSA) (20
CFR part 816), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be supported by records indicating
the total number of hours worked each
day.

(4) Balaries and wages of employees
uged in mesting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.

(b) For states, local governments and
Indian #$ribes, substitute processes or
systems for allocating salaries and
wages to Federal awards may be used
in place of or in addition to the records
described in paragraph (1) if approved
by the cognizant agency for indirect
cogt. Such systems may include, but
are not limited to, random moment
sampling, ‘‘rolling” time studies, case
counts, or other quantifiable measures
of work performed,

(i) Substitute systems which use
sampling methods (primarily for Tem-
porary Assistance for Needy Families
{TANH), the Supplemental Nutrition
Agsistance Program (SNAP), Medicaid,
and other public assistance programs)
must meet acceptable statistical sam-
pling standards including:

(A) The sampling universe must in-
clude all of the employess whose sala-
rles and wages are to be allocated
based on sample results except as pro-
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vided in paragraph {1)(5)(iii) of this sec~
tion;

(B) The entire time period involved
must be covered by the sample; and

(C) The results must be statistically
valid and applied to the pericd being
sampled.

(ii) Allocating charges for the sam-
pled employees’ supervisors, clerical
and support staffs, based on the results
of the sampled employees, will be ac-
ceptable.

(iiil) Less than full compliance with
the statistical sampling standards
noted in subsection (b)) may be ac-
cepted by the cognizant agency for in-
direct costs if it concludes that the
amounts to be allocated to Federal
awards will be minimal, or if it con-
cludes that the system proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
which complies with the standards.

(6) Cognizant agencies for indirect
costa are encouraged to approve alter-
native proposals based on oubcomes
and milestones for program perform-
ance where these are clearly docu-
mented. Where approved by the Federal
cognizant agency for indirect costs,
these plans are acceptable ag an alter-
native to the requirements of para-
graph (i)(1) of this section.

(7Y For Federal awards of similar pur-
pose activity or instances of approved
blended funding, a non-Federal entity
may submit performance plans that in-
corporate funds from multiple Federal
awards and account for their combined
use bhased on performance-oriented
metrics, provided that such plans are
approved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that describes the method of charging
costs, relates the charging of costs to
the specific activity that is applicable
to all fund sources, and iz based on
quantifiable meagures of the activity
in relaticn to time charged.

(8) For a non-Federal entity where
the records do not meet the standards
described in this section, the Federal
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Government may require personnel ac-
tivity reports, including prescribed cer-
tifications, or equivalent documenta-
tion that support the records as re-
guired in this section.

[78 FR 786808, Dec. 26, 2018, as amended at 7%
FR 75886, Dec. 19, 2014]

§200.431 Compensation—fringe bene-
fits.

(a) Pringe benefits are allowances
and services provided by employers to
their employees as compensation in ad-
dition to regular salaries and wages.
Fringe henefits include, but are not
limited to, the costs of leave (vacation,
family-related, sick or military), em-
ployee insurance, pensions, and unem-
ployment henefit plans, ¥xcept as pro-
vided elsewhere in these principles, the
costs of fringe benefits are aliowable
provided that the benefits are reason-
able and are required by law, non-Fed-
eral entity-employee agreement, or an
established policy of the non-Federal
entity.

(h) Leave. The cost of fringe bepefits
in the form of regular compensation
paid to employees during pericds of au-
thorized absences from the job, such as
for annual leave, family-related leave,
gick leave, holidays, court leave, mili-
tary leave, administrative leave, and
other similar benefits, are allowabls if
all of the following criteria are met:

(1) They are provided under esiab-
lished written leave policies;

{2) The costs are equitahly allocated
to all related activities, including Fed-
eral awards; and,

(3) The accounting basis (cash or ac-
crual) selected for costing each type of
leave is consistently followed by the
non-Federal entity or specified group-
ing of emplioyees.

(i) When a non-Federal entity uses
the cash basis of accounting, the cost
of leave i8 recognized in the pericd that
the leave is taken and paid for, Pay-
ments for unused leave when an em-
ployee retires or terminates employ-
ment are allowable in the year of pay-
ment.

(ii} The accrual basis may be only
used for those types of leave for which
a, liability as defined by GAAP exists
when the leave is earned, When a non-
federal entity uses the accrual basis of
accounting, allowable leave cosis are
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the lesser of the amount accrued or
funded.

() The cost of fringe benefitg in the
form of employer contributions or ex-
penses for social security; employes
life, health, unemployment, and work-
er’s compensation ingurance (except as
indicated in §200.447 Insurance and in-
demnification); pension plan costs (see
paragraph (i) of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written policies, Such benefits,
must be allocated to Federal awards
and all other activities in a manner
consistent with the pattern of benefits
attributable to the individuals or
group(s) of employees whose salaries
and wages are chargeable to such Fed-
eral awards and other activities, and
charged as direct or indirect costs in
accordance with the non-Federal enti-
ty’s accounting practices.

(d) Fringe benefits may be assigned
to cost objectives by identifying spe-
cific benefits to specific individual em-
ployeses or by allecating on the basis of
entity-wide salaries and wages of the
employees receiving the benefits, When
the allocation method is used, separate
allocations must be made te selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs in relationship to salaries and
wages do not differ significantly for
different groups of employees.

(e) Imsurance. See also §200.447 Insur-
ance and indemnification, paragraphs
(d){1) and (2).

(1} Provigions for a reserve under a
self-insurance program for unemploy-
ment compensation or workers’ com-
pensation are allowahle to the extent
that the provisions represent reason-
able estimates of the liabilities for
such compensation, and the types of
coverage, extent of coverage, and rates
and premiams wouid have been allow-
able had insurance been purchased to
cover the risks. However, provisions for
self-insured liabilities which do not be-
come payable for more than one year
after the provision is made must not
exceed the present value of the liabil-
ity.

(2) Costs of insurance on the lives of
trustees, officers, or other employees
holding pogitions of similar responsi-
bility are allowable only to the extent
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that the insurance represents addi-
tional compensation, The costs of such
insurance when the non-Federal entity.
is named as beneficiary are unallow-
able. ‘

(8) Actual ¢laims paid to or on behalf
of employees or former employees for
workers’ compensation, unemployment
compensabion, severance pay, and simi-
lar employee henefits (e.g., post-retire-
ment health henefits), are allowable in
the year of payment provided that the
non-Federal entity follows a consistent
costing policy.

(f) Automobiles. That portion of auto-
mobile costs furnished hy the entity
that relates to personal use by employ-
ees (including transportation to and
from work) is unaliowable as fringe
benefit or indirect (F&A) costs regard-
less of whether the cost is reported as
taxable income to the employees.

{g) Pension Plan Costs, Pension plan
costa which are incurred in accordance
with the established policies of the
non-Federal entity are allowable, pro-
vided that: -

(1) Such policies meet the test of rea-
sonableness.

(2) The methods of cost allocation are
not diseriminatory.

(3) For entities using accrual based
accounting, the cost assigned to each
fiscal year is determined in accordance
with GAAP.

(4) The costs assigned to a given fis-
cal year are funded for all plan partici-
pants within six months after the end
of that year. However, ingreages to nor-
mal and past service pension costs
caused by a delay in funding the actu-
arial liability beyond 80 calendar days
after each guarter of the year to which
such costs are assignable are unallow-
able. Non-Federal entity may elect to
follow the “Cost Aeccounting Standard
for Composition and Measurement of
Pension Costs’ (48 CFR 9904.412).

(5) Pension plan termination insur-
ahce premiums paid pursuant to the
Employee Retirement Income Security
Act (ERISA) of 1074 (29 U.8.C. 1301-1461)
are allowable. Late payment charges
on such premiums are unallowable, Zix-
cise taxes on accumulated funding defi-
ciencies and other penalties imposed
under ERISA are unallowable.

(6) Pension plan costs may be com-
puted using a pay-as-you-go method or
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an acceptable actuarial cost method in
accordance with established written
policies of the non-Federal entity.

(i) For pension plans financed on a
pay-as-you-go method, allowable costs
will be limited to those representing
actual payments to retirees or their
beneficiaries.

(i1) Pension costs calculated using an
actuarial cost~based method recognized
by GAAP are allowable for a given fis-
cal year if they are funded for that
yoar within six months after the end of
that year. Costs funded after the six
month period (or a later period agreed
to by the cognizant agency for indirect
costs) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the six
month period if an appropriate adjust-
ment is made to compensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursement and the non-Federal enti-
ty’s contribution to the pension fund.
Adjustments may be made by cash re-
fund or other egquitable procedures to
compensate the Federal Government
for the time wvalue of PFederal reim-
bursements in excess of contributions
to the pension fund,

(1ii) Amounts funded by the non-Fed-
eral entity in excess of the actuarially
determined amount for a fiscal year
may be used as the non-Federal enti-

t¥'s contribution in future periods.

(iv) When a non-Federal entity con-
verts to an acceptable actuarial cost
method, as defined by GAAP, and funds
pension costs in accordance with this
method, the unfunded liability at the
time of conversion is allowable if am-
ortized over a period of years in accord-
ance with GAAP.

(v) The Federal Government must re-
ceive an equitable share of any pre-
viously allowed pension costs (lnclud-
ing earnings thereon) which revert or
inure to the non-Federal entity in the
form of a refund, withdrawal, or other
credit.

(h) Post-Retirement Heglih, Post-re-
tirement health plans (PRHP) refers to
costs of health insurance or health
services not included in a pension plan
covered by paragraph {(g) of this section
for retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be computed using s pay-zs-you-go
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method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.

(1) ¥For PRHP financed on a pay-as-
your-go method, allowable costs will be
limited to those representing actual
payments to retirees or their bene-
ficiaries.

{2) PRHP costs calculated using an
actuarial cost method recognized by
GAAP are allowable if they are funded
for that year within six months after
the end of that year, Costs funded after
the six month period (or a later period
agreed to by the cognizan$ agency) are
allowable in the year funded. The Fed-
eral cognizant agency for indirect costs
may agree to an extension of the six
month peried if an appropriate adjust-
ment is made to compensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty's contributions to the PRHP fand.
Adjustments may be made by cash re-
fund, reduction in current year’'s PRHP
cosis, or other equitable procedures to
compensate the Federal Gowvernment
for the time wvalue of Federal reim-
bursements in excess of contributions
to the PRHP fund.

(3) Amounts funded in excess of the
actuarially determined amount for a
fiscal year may be used as the non-Fed-
eral entity contribution in a future pe-
riod.

(4) When a non-Federal entity con-
verts to anh acceptable actuarial cost
method and funds PRHP costs in ac-
cordance with this method, the initial
unfunded liability attributable to prior
years is allowable if amortized over a
period of years in accordance with
GAAP, or, if no such GAAP pericd ex-
ists, over a period negotiated with the
cognizant agency for indirect costs.

{8) To be allowable in the current
yvear, the PRHP costs must be paid ei-
ther to:

(i) An insurer or other benefit pro-
vider as current wyear costs or pre-
miums, or

(ii) An insurer or trusiee tc maintain
a trust fund or reserve for the sole par-
pose of providing post-retirement bhene-
fits to retirees and other beneficiaries.

(6) The Federal Government must re-
ceive an equitable share of any
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amounts of previously allowed post-re-
tirement benefit cos$s (including earn-
ings thereon) which revert or inure to
the non-Federal entity in the form of a
refund, withdrawal, or other credit.

(i) Severance Pay. (1) Severance pay,
also commonly referred to ag dismiassal
wages, I8 a payment in addition to reg-
ular salaries and wages, by non-Federal
entities to workers whose employment
is being terminated. Costs of severance
pay are allowable only to the extent
that in each case, it is required by (a)
law, (b) employer-employee agreement,
(c) established peolicy that constitutes,
in effect, an implied agreement on the
non-Federal entity’'s part, or (d) cir-
cumstances of the particular employ-
ment.

(2) Costs of severance payments are
divided into two categories as follows;

(1) Actual normal turnover severance
payments musl be aliocated to all ac-
tivities; or, where the non-Federal en-
tity provides for a reserve for normal
severances, such method will be ac-
ceptable if the charge to current oper-
ations is reascnable in light of pay-
ments actually made for normal
severances over a representative past
period, and if amounts charged are al-
located to all activities of the noa-Fed-
eral entity.

(ii) Measurement of costs of abnor-
mal or mass severance pay by means of
an accrual will not achieve eguity teo
bhoth parties. Thus, accruals for this
purpose are not allowable. However,
the Pederal Government recognizes its
obligation to participate, to the extent
of its fair share, in any specific pay-
ment. Prior approval by the Federal
awarding agency or cognlzant agency
for indirect cost, as appropriate, is re-
quired.

(3) Cosis incurred in certain sever-
ance pay packages which are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change in
management control over, or owner-
ship of, the non-Federal entity’s assets,
are unallowable,

(4) Severance payments to foreign na-
tionalis employed by the non-Federal
entity outside the United States, to
the extent that the amount exceeds the
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customary or prevailing practices for
the non-Federal entity in the United
States, are unallowable, unless they
are necessary for the performance of
Federal programs and approved by the
Federal awarding agency.

{6) Beverance payments to foreign na-
tionals employed by the non-Federal
entity outside the United States due to
the termination of the foreign national
as a result of the cloging of, or curtall-
ment of activities by, the non-Federal
entity in that country, are unallow-
able, uniess they are necessary for the
performance of Federal programs and
approved by the Federal awarding
agency.

{i)(1) For IHEs only. Fringe benefits in
the form of undergraduate and grad-
uate tuition or remission of taition for
individual employees are allowable,
provided such henefits are granted in
accordance with established non-Fed-
eral entity policies, and are distributed
to all non-Federal entity activities on
an equitable basis. Tuition benefits for
family members other than the em-
ployeeo are unallowable,

{2) Fringe benefits in the form of tui-
tion or remission of tuition for indi-
vidual employees not employed by
IHEs are limited to the tax-free
amount allowed per section 127 of the
Internal Revenue Code as amended.

(3) ITHHEs may offer employees tuition
waivers or tuition reductions, provided
that the benefit does not discriminate
in favor of highly compensated employ-
ees. Bmployees can exercise thege hen-
efits at other institutions according to
institutional policy. Ses §200.466 Schol-
arships and student aid costs, for treat-
ment of tuition remisgion provided to
students.

(k) For THEs whose costs are paid by
state or local governments, fringe ben-
efit programs (such as pension costs
and FICA) and any other benefits costs
specifically incurred on behalf of, and
in direct benefit to, the non-Federal
entity, are allowable costs of such non-
Federal entities whether or not these
costs are recorded in the accounting
records of the non-Federal entities,
subject to the following:

(1) The costs meet the requirements
of Basic Considerations in §§200.402
Composition of costs through 200,411
Adjustment of previously negotiated

§200.433

indirect (FP&A) cost rates containing
unallowable costs of thig subpart;

(2) The costs are properly supported
by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting principles; and

(8) The cosis are not otherwise borne
directly or indirectly by the Federal
Government;,

[78 FR 78608, Dec. 26, 2013, as amended at 7%
FR 75886, Dec. 19, 2014; 80 FR 54409, Sept. 18,
2015]

§£200.432 Conferences.

A conference is defined as a meebing,
retreat, seminhar, symposium, work-
shop or event whose primary purpose is
the dissemination of technical infor-
mation veyond the non-Federal entity
and is necessary and reasonable for
gsuccessful performance under the Fed-
eral award, Allowable conference costs
paid by the non-Federal eatity as a
spongor or host of the conference may
include rental of facilities, speakers’
fees, costs of meals and refreshments,
local transportation, and other items
incidental $o such conferences unless
farther restricted by the terms and
conditions of the Federal award. As
needed, the costs of identifying, but
not providing, locally available depend-
ent-care regources are allowable, Con-
ference hosts/sponsors must exercise
discretion and judgment in ensuring
that conference costs are appropriate,
necessary and managed in a manner
that minimizes costs to the Fedseral
award, The Federal awarding agency
may authorize exceptions where appro-
priate for programs including Indian
tribes, children, and the elderly. See
also - §§200.438 REntertainment costs,
200,456 Participant support costs,
200.474 Travel costs, and 200.475 Trust-
oes.

§200.433 Contingency provisions.

{(a) Contingency is that part of a
budget estimate of future costs (typi-
cally of large construction prejects, I'T
systems, or other items as approved hy
the Federal awarding agency) which is
agsociated with possible events or con-
ditions arigsing from causes the precise
outcome of which is indeterminable at
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the time of estimate, and that experi-
ence shows will likely result, in aggre-
gate, In additional costs for the ap-
proved activity or project. Amounts for
major project scope changes, unfore-
seen risks, or extraordinary events
may not be included.

{b) It is permissible for contingency
amounts other than those excluded in
paragraph (a) of this section %0 be ex-
plicitly included in budget estimates,
to the extent they are necessary to im-
prove the precision of those estimates.
Amounts must be estimated using
breadly-accepted cost estimating
methodologies, specified in the budget
documentation of the Federal award,
and accepted by the Federal awarding
agency. As such, contingency amounts
are to be included in the Federal
award, In order for actual costs in-
curred to be allowable, they must com-
ply with the cost principles and other
requirements in this part (see also
§§200.300 Statutory and national policy
requiremsents through 200.30% Period of
performance of Subpart I of this part
and 200.403 Factors affecting allow-
ability of costs); be necessary and rea-
sonable for proper and efficient accom-
plishment of project or program objec-
tives, and be verifiable from the non-
Federal entity’'s records.

{(c) Payments made by the Federal
awarding agency te the non-Federal
entity’s “contingency reserve’ or any
similar payment made for events the
occurrence of which cannot be foretold
with certainty as to the time or inten-
8ity, or with an assurance of their hap-
pening, are unallowable, except as
noted in §§200.431 Compensation—
fringe benefits regarding self-insur-
ance, pensions, severance and post-re-
tirement health costs and 200.447 Insur-
ance and indemnification.

[78 FR TBA0B, Dec. 26, 2018, as amended at 79
FR 756886, Dec, 19, 2014])

§200.434 Contributions and donations.

(a} Costs of contributions and dona-
tions, including cash, property, and
services, from the non-Federal entity
to other entities, are unallowable.

(b) The value of services and property
donated to the non-Federal entity may
not be charged to the Federal award ei-
ther as a direct or indirect (F&A) cost.
The value of donated services and prop-
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erty may be used to meet cost sharing
or matching requirements (see §200.306
Cost sharing or matching). Deprecia-
tion on donated assets is permitted in
accordance with §200.436 Depreciation,
as long as the donated property is not
counted towards cost sharing or
matching requirements.

(¢) Bervices donated or volunteered
to the non-Federal entity may be fur-
nighed to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other skilled and un-
skilled labor. The valae of these serv-
ices may not be charged to the Federal
award either as a direct or indirect
cost. However, the valus of donated
gervices may be used to meet cost shar-
ing or matching requirements in ac~
cordance with the provisions of §200,306
Cost sharing or matching,

(d) To the extent feasible, services
donated to the non-Federal entity will
bhe supported by the same methods used
to support the allocability of regular
personnel services.

() The following provisions apply to
nonprofit organizations. The value of
services donated to the nonprofit orga~
nization utilized in the performance of
a direct cost activity must be consid-
ered in the determination of the non-
Fedoral entity's indirect cost rate(s)
and, accordingly, must be allocated a
proportionate share of applicable indi-
rect costs when #$he following cir-
cumstances exist:

(1) The aggregate value of the serv-
ices is material;

(2) The services are supported by a
significant amount of the indirect
costs incurred by the non-Federal enti-
ty;

(i) In those instances where there is
no bagis for determining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for indirect costs must nego-
tiate an appropriate allocation of indi-
rect cost to the services.

(31) Where donaled services directly
henefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total costs of the project.
Such indirect costs may be reimbursed
under the Federal award or used %o
meet cost sharing or matching reqguire-
ments.
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(f) Fair market value of donated
gervices must he computed as described
in §200.306 Cost sharing or matching,

{(g) Personal Property and Use of
Space,

{1) Donated personal property and
uge of space may be furnished to a non-
Federal entity. The value of the per-
sonal property and space may hot be
charged to the Federal award either as
a direct or indirect cost.

(2) The value of the donations may be
used to meet cost sharing or matching
share requirements under the condi-
tions described in §§200.300 Statutory
and national policy requirements
through 200.309 Period of performance
of subpart D of this part. The value of
the donations must be determined in
accordance with §§200.300 Statutory
and mnational policy requirements
through 200.309 Period of performance.
Where donations are treated as indirect
costs, indirect cost rates will separate
the value of the donations so that re-
imbursement will not be made.

[78 FR 78608, Dec. 26, 2013, as amendad at 79
FR 76886, Dec. 19, 2014]

§200.435 Defense and prosecution of
criminal and civii proceedings,
claims, appeals and patent infringe-
ments.

(a) Definitions for the purposes of this
section. (1) Conviction means a judgment
ar conviction of a criminal offense by
any court of competent jurisdiction,
whether entered upon verdict or a plea,
including a conviction due to a plea of
nolo contendere.

(2) Costs include the services of in-
house or private counsel, accountants,
consultants, or others engaged to as-
sigt the non-Federal entity before, dur-
ing, and after commencement of a judi-
cial or administrative proceeding, that
bear & direct relationship to the pro-
ceeding,

(3) Fraud means:

(i) Acts of fraud or corruption or at-
tempts to defraud the Federal Govern-
ment or to corrupt its agents,

(ii} Acts that constitute a cause for
debarment or suspension (a8 specified
in agency regulationg), and

(i1i) Acts which violate the False
Claims Act (31 U,8.C. 3720-3732) or the
Anti-kickback Act (41 U.S.C, 1320a—
Th(b)).

§200.435

(4} Penclty does not include restitu-
tion, reimburgsement, or compensatory
damages.

(b) Proceeding includes an investiga-
tion.

(b) Costs. (1) Except as otherwise de-
scribed herein, costs incurred in con-
nection with any criminal, civil or ad-
ministrative proceeding (including fil-
ing of a false certification) commenced
by the Federal Government, a state,
local government, or foreigh govern-
ment, or joined by the Federal Govern-
ment (including a proceeding under the
False Claims Act), against the non-
Federal entity, (or commenced by third
parties or a current or former em-
ployee of the non-Federal entity wheo
submits a whistleblower complaint of
reprisal in accordance with 10 U.8.C.
2409 or 41 U.8.0, 4712), are not allowable
if the proceeding:

(i) Relates to a violation of, or failure
to comply with, a Federal, state, local
or foreign statute, regulation or the
terms and conditions of the Federal
award, by the non-Federal entity (in-
cluding its agents and employees); and

(ii) Results in any of the following
dispositions:

(A) In a criminal proceeding, a con-
viction.

{B) In a c¢ivil or administrative pro-
ceeding involving an allegation of
fraud or similar misconduct, a deter-
mination of non-Federal entity liabil-
ity.

{C) In the case of any civil or admin-
istrative proceeding, the disallowance
of costs or the imposition of a mone-
tary penalty, or an order issued by the
Federal awarding agency head or dele-
gate to the non-Federal entity to take
corrective action under 10 U.S.C. 2409
or 41 17.8.C, 4712,

(D) A final decision by an appropriate
Feaderal official to debar or suspend the
non-Federal entity, to rescind or veid a
Fedsral award, or to terminate a Fed-
eral award by reason of a violation or
failure to comply with a statute, regu-
lation, or the terms and conditions of
the Federal award.

(B) A disposition by consent or com-
promise, if the action could have re-
sulted in anyv of the dispositions de-
sceribed in  paragraphs  (b)(1(ID(A)
through (D} of this section.
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(2) If more than one proceeding in-
volves the same alleged misconduct,
the costs of all such proceedings are
unailowable if any results in one of the
dispositions shown in paragraph (b) of
this section.

(c) If a proceeding referred to in para-
graph (h) of this section is commenced
by the Federal Government and is re-
solved by consent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the Federal Govern-
ment, then the costs incurred may be
allowed to the extent specifically pro-
vided in such agreesment,

(d) If a proceeding referred to in para-
graph (b) of this section is commenced
by a state, local or foreign government,
the authorized Federal official may
allow the costs incurred if such aathor-
ized official determines that the costs
were incurred as a result of:

{1) A specific term or condition of the
Federal award, or

(2) Specific written direction of an
authorized official of the TFederal
awarding agenoy.

(e) Costs incurred in connection with
proceedings described in paragraph (b)
of this section, which are not made un-
allowable by that subsection, may be
allowed but only to the extent that:

(1) The cosis are reasonable and nec-
essary in relation to the adminisira-
tion of the Federal award and activi-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;

(2) Payment of the reascnable, nec-
essary, allocable and otherwise allow-
able costs incurred is not prohibited by
any other provision(s) of the Federal
award;

(3) The costs are not recovered from
the Federal Government or a third
party, either directly as a result of the
procesding or otherwise; and,

(4) An authorized Federal official
musat determine the percentage of costs
allowed congidering the complexity of
litigation, generally accepted prin-
ciples governing the award of legal fees
in civil actions involving the United
States, and such other factors as may
be appropriate. Such perceatage must
not exceed 80 percent. However, if an
agreement reached under paragraph (¢)
of this section has explicitly consid-
ered this 80 percent limitation and per-
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mitted a higher percentage, then the
full amount of costs resulting from
that agreement are allowable.

(f) Costs incurred by the non-Federal
entity in connection with the defense
of suits brought by its employees or ex-
employees under section 2 of the Major
Fraud Act of 1888 (18 U,8.C. 1031), in-
cluding the cost of all reliel necessary
to make such employee whole, where
the non-Federal entity was found liable
or settied, are unallowable.

{g) Costs of prosecution of claims
against the Federal Government, in-
oluding appeals of final Federal agency
decisions, are unallowable.

(h) Costs of legal, accouniing, and
consultant services, and related costs,
incurred in connection with patent in-
fringement litigation, are unallowable
unless otherwise provided for in the
Pederal award.

(i} Costs which may be unallowable
under this section, ineluding directly
associated costs, must be segregated
and accounted for separately. During
the pendency of any proceeding covered
by paragraphs (b} and (f) of this sec-
tion, the Federal Government must
generally withhold payment of such
costs, However, if in its best interests,
the Federal Goverhment may provide
for conditional payment upon provision
of adeguate security, or other adequate
assurance, and agreement to repay all
unallowable costs, plus interast, if the
costs are subsequently determined to
be unallowable.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec, 19, 20141

§200.436 Depreciation.

(a) Depreciation is the method for al-
locating $he cost of fixed assets to peri-
ods benefitting from asset use. The
non-Federal entity may be com-
pensated for the use of its buildings,
capital improvements, equipment, and
software projects capitalized in accord-
ance with GAAP, provided that they
are used, needed in the non-Federal en-
tity’s activities, and properly allocated
to Federal awards. Such compensation
must be made by computing deprecia-
tion,

{b) The aliocation for depreciation
must be made in accordance with Ap-
pendices IIT through IX,
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{¢) Depreciation is computed apply-
ing the following rules. The compubta-
tion of depreciation must be based on
the acquisition cost of the assets in-
volved, For an asset donated to the
non-Federal entity by a third party, its
fair market value at the time of the do-
nation musgt be considered as the acqui-
sition cost. Such assets may be depre-
ciated or claimed as matching bubt not
both. For the purpose of computing de-
preciation, the acquisition cost will ex-
clude:

(1) The cost of land,

(2) Any portion of the cost of build-
ings and equipment horne by or do-
nated by the Federal Government, irre-
gpective of where title was originally
vested or where it is presently located;

(3) Any portion of the cost of build-
ings and equipment contributed by or
for the non-Federal entity where law or
agreement prohibits recovery, and

(4) Any asset acquired solely for the
performance of a non-Federal award.

{d) When computing depreciation
charges, the following must be ob-
served:

(1) The pericd of useful service or
useful life established in each case for
usable capital assets must take into
consideration such factors as type of
construction, nature of the equipment,
technological developments in the par-
ticular area, historical data, and the
renewal and replacement policies fol-
lowed for the individual items or ciass-
o8 of asgets involved.

(2) The depreclation method used to
charge the cost of an asget (or group of
assets) to accounting periods must re-
flect the pattern of consumption of the
asset during its useful life. In the ab-
sence of clear evidence indicating that
the expected consumption of the asset
will be significantly greater in the
early portions than in the later por-
tions of its useful life, the straight-line
method must be presumed to be the ap-
propriate method. Depreciation meth-
ods once used may not be changed un-
less approved in advance by the cog-
nizant agency. The depreciation meth-
ods used to calculate the depreciation
amounts for indirect (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
cial statements.

§200.436

(3) The entire building, including the
shell and all components, may be treat-
ed as a single asset and depreciated
over a single useful life. A building
may also be divided into multiple com-
ponents. Bach component item may
then be depreciated over its estimated
ugeful life. The building components
must bhe grouped inte three general
components of a building: building
ghell (including construction and de-
gign cosis), building services systems
(e.g., elevators, HVAC, plumbing sys-
tem and heating and air-conditioning
gystem) and fixed equipment {(e.g.,
sterilizers, casework, fume hoods, cold
rooms and glassware/washers)., In ex-
ceptional cases, a cognizant agency
may authorize a non-Federal entity to
use more than thess three groupings.
When a non-Federal entity elects to de-
preciate its bulldings by its compo-
nents, the same depreciation methods
must be used for indirect (F&A) pur-
poses and financial statements pur-
poses, a8 described in paragraphs (d)(1)
and (2) of this section,

(4) No depreciation may be allowed
on any assets that have outlived their
depreciable lives.

(5) Where the depreciation method is
introduced to replace the use allow-
ance method, depreciation must be
computed as if the dsset had been de-
preciated over its entire life (i.e., from
the date the asset was acquired and
ready for use to the date of disposal or
withdrawal from service). The total
amount of use allowance and deprecia-
tion for an asset (including imputed de-
preciation applicabkle to perieds prior
to the conversion from the use allow-
ance method as well as depreciation
after the convergion) may not exceed
the total acquisition cost of the asset.

(e} Charges for depreciation must be
supported by adequate  property
records, and physical inventories must
be taken at least once every two years
to ensure that the assets exist and are
usable, used, and needed. Statistical
sampling technigques may be used in
taking these inventories. Im addition,
adequate depreciation records showing
the amount of depreciation taken each
period must also be maintained.

[78 FR. 78608, Dec. 26, 2013, as amended at 79
FR 76886, Dec, 18, 2014]
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§200.437 Employee health and welfare
costs.,

(a) Costs incurred in accordance with
the non-Federal entity’s documented
policies for the improvement of work-
ing conditions, employer-employee re-
lations, employee health, and employes
performance are allowable,

(b} Buch costs will be equitably ap-
portioned to all activities of the non-
Federal entity. Income generated from
any of these activities will be credited
to the cost thereof unless such income
has been irrevocably sent to employee
welfare organizations,

(¢} Losses resulting from operating
food services are allowable only if the
non-Federal entity’s objective is to op-
erate such services on a break-even
basis. Liosses sustained because of oper-
ating objectives other than the above
are allowable only:

(1) Where the non-Federal entity can
demonstrate unusual circumstances;
and

(2) With the approval of the cog-
nizant agency for indirect costs.

§200.438 Entertainment costs.

Costs of entertainment, including
amusement, diversion, and social ac-
tivities and any associated costs are
unaliowable, except where specific
costs that might otherwise be consid-
ered entertainment have a pro-
grammatic purpoge and are authorized
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency.

§200.439 Equipment and other capital
expenditures.

{a) See §§200.13 Capital expenditures,
200.33 HEquipment, 200.89 Special pur-
poso equipment, 200.48 General purpose
equipment, 200.2 Acquisition cost, and
200.12 Capital assets.

(b) The following rules of allow-
ability must apply to eguipment and
other capital expenditures:

(1) Capital expenditures for general
purpose equipment, buildings, and land
are unallowable as direct charges, ex-
cept with the prior writter approval of
the Federal awarding agency or pass-
through entity.

{2) Capital expenditures for special
purpose equipment are allowable as di-
rect costs, provided that items with a
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unit cost of $5,000 or more have the
prior written approval of the Federal
awarding agency or pass-through enti-
ty.

(3) Capital expenditures for improve-
ments to land, buildings, or equipment
which materially increase their value

‘or useful life are unallowable as a di-

rect cost except with the prior written
approval of the Federal awarding agen-
oy, or pass-through entity, See §200.436
Deypreciation, for rules on the allow-
ability of depreciation on buildings,
capital improvements, and eguipment.
See also §200.465 Rental costs of real
property and equipment,

(4) When approved as a direct charge
pursuant to paragraphs (bX1} through
(3) of this section, capital expenditures
will be charged in the period in which
the expenditure is incurred, or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awarding
agency.

(6) The unamortized portion of any
equipment written off as a result of a
change in capitalization levels may be
recovered by continuing to claim the
otherwise allowable deprociation on
the equipment, or by amortizing the
amount toc be written off over a peried
of years negotiated with the Federal
cognizant agency for indirect cost.

(6) Cost of equipment disposal. If the
non-Federal entity is instructed by the .
Federal awarding agency to otherwise
dispose of or transfer the equipment
the costs of such disposal or transfer
are allowable.

(7) Bquipment and other capital ex-
penditures are unallowable as indirect
costs. See §200.436 Depreciation.

[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 19, 2014]

§200,440 Exchange rates.

(a) Cost increases for fluctuations in
exchange rates are allowable costs sub-
jeet to the availability of funding.
Prior approval of exchange rate fluc-
tuations is required only when the
change results in the need for addi-
tional Federal funding, or the in-
creased costs result in the need to sig-
nificantly reduce the scope of the
project. The Federal awarding agency
must however ensure that adequate
funds are available to cover currency
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fluctuations in order to avoid a viola-
tion of the Anti-Deficiency Act.

{b) The non-Fedsral entity is re-
quired to make reviews of local cur-
rency gaing to determine the need for
additional federal funding before the
expiration date of the Federal award.
Subsequent adjustments for currency
increases may be allowable only when
the non-Federal entity provides the
Federal awarding agency with ade-
quate source doocumentation from a
commonly used source in effect at the
time the expense was made, and o the
extent that sufficient Federal funds are
available.

(78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 15, 2014]

§200.441 Fines, penalties,
and other settlements.
Costg resulting from non-Fedseral en-
tity violations of, alleged violations of,
or failure 6o comply with, Federal,
gtate, tribal, local or foreign laws and
regulations are unallowable, except
when incurred as a result of compli-
ance with specific provisions of the
Federal award, or with prior written
approval of the Federal awarding agen-
cy. Bee also §200.435 Defense and pros-
ecution of criminal and civil pro-
ceedings, claims, appeals and patent
infringements. : o

damages

$200.442 Fund raising and investment
management costs.

(a) Costs of organized fund raising,
ineluding financial campaigns, endow-
ment drives, solicitation of gifts and
baquests, and similar expenses incurred
to raise capital or obtain contributions
are unallowable, Fund raising costs for
the purposes of meeting the Federal
program objectives are allowable with
prior written approval from the Fed-
eral awarding agency. Proposal costs
ars covered in § 200.460 Proposal costs.

(b) Costs of investment counsel and
staff and similar expenses incurred to
enhance income from investments are
unallowable except when associated
with investments covering pension,
gelf-insurance, or other funds which in-
clude Federal participation allowed by
this part.

(¢} Costs related to the physical cus-
tody and control of monies and securi-
ties are allowable.

§200.443

{d) Both allowable and unallowahble
fand raising and investment activities
must be allocated as an appropriate
share of indirect costs under the condi-
tlons described in §200.413 Direct costs.

§200.443 Gains and losses on disposi-
tion of depreciable assets.

(a) Gaing and logses on the sale, re-
tirement, or other disposition of depre-
ciable property mugt be included in the
yvear in which they occur as credits or
charges to the asset cost grouping(s) in
which the property was included. The
amount of the gain or loss to be in-
cluded as a eredit or charge to the ap-
propriate asset cost grouping(s) is the
difference bhetween the amount realized
on the property and the undepreciated
basis of the property.

(b} Gains and iosses from the disposi-
tion of depreciable property must not
be recognized as a separate credit or
charge under the following conditions:

{1) "The gain or loss is processed
through a depreciation account and is
reflected in the depreciation allowable
under §§200.436 Depreciation and 200.439
BEquipment and other capital expendi-
tures.

(2) The property ig given in exchange
as part of the purchase price of a simi-
lar item and the gain or leoss is taken
into account in determining the depre-
ciation cost basis of the new item.

(3) A loss results from the fallure to
maintain permissible insurance, except
as otherwise provided in §200,447 Insur-
ance and indemnification,

(4) Compensation for the use of the
property was provided through use al-
lowances in lieu of depreciation.

(5) Gains and losses arising from
mass or extraordinhary sales, retire-
ments, or other dispositions must be
considered on a case-by-case hasis.

{¢c) Gains or losses of any nature aris-
ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of thig section, e.g., land,
must be excluded in computing Federal
award costs,

(d) When assets acquired with Fed-
eral funds, in part or wholly, are dis-
posed of, the distribution of the pro-
ceeds must be made in accordance with
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§§200.310 Imsurance Coverage through
200.316 Property trust relationship.

['78 FR 78608, Dec, 26, 2013, a8 amended at 79
FR 75886, Dec. 19, 2014)

§200.444 General costs of government.

{a) For states, local zovernments,
and Indian Tribes, the general costs of
government are unallowable (except as
provided in § 200.474 Travel costs). Unal-
lowable costs include:

(1) Salaries and expenses of the Office
of the Governor of a atate or the chief
executive of a local government or the
chief executive of an Indian tribe;

(2) Salaries and other expenses of a
state legislature, tribai council, or
similar local governmental body, such
as a county supervisor, city ecouncil,
school beoard, etc,, whether incarred for
purposes of legisiation or executive di-
rection;

(3) Costs of the judicial branch of a
government;

(4) Costs of prosecutorial activities
unless treated as a direct cost to a spe-
cific program if authorized by statute
or regulation (however, this does not
preclude the allowability of other legal
activities of the Attorney General as
described in §200.436 Defense and pros-
ecution of coriminal and civil pro-
ceedings, eclaims, appeals and patent
infringements); and

(5) Costs of other general types of
government services normally provided
to the gensral public, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.

(b) For Indian tribes and Councils of
Governments (COGs) (see §200.64 Liocal
government), up to 50% of salaries and
expenses directly attributable to man-
aging and operating Federal programs
by the chief executive and his or her
staff can be included in the indirect:
cost calculation without decumenta-
tion.

{78 FR 78608, Dec, 26, 2013, as amended at 79
FR 75886, Dec. 18, 2014]

§200.445 Goods or services for per-
sonal use.

(a) Costs of goods or services for per-
sonal use of the non-Federal entity’s
employees are unallowabie regardless

2 CFR Ch. Il (1-1-18 Edition)

of whether the cost is reported as tax-
able income to the employees.

(b} Costs of housing (e.g., deprecia-
tion, maintenance, utilities, fur-
nishings, rent), housing allowances and
personal living expenses are only al-
lowable a8 direct costs regardless of
whether reported as taxable income to
the employees. In addition, to be allow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200.446 Idle facilities and idle capac-
ity.

(a) As used in this section the fol-
lowing terms have the meanings set
forth in this section:

(1) Facilities means land and buaild-
ings or any portion thereof, equipment
individually or collectively, or any
other tangible capital asset, wherever
located, and whether owned or leased
by the non-Federal entity,

(2) Idle facilities means completely
unused facilities that are excess to the
non-Federal entity’s current needs.

(3} Idle capacity means the unused
capacity of partially used facilities. It
is the difference hetween:

(i) That which a facility could
achieve under 100 percent operating
time on a one-shift basis less operating
interruptions resulting from time lost
for repairs, setups, unsatisfactory ma-
terials, and other normal delays and;

(ii) The extent to which the facility
was actually used to meet demands
during the accounting period. A multi-
shift bagis should be used if ib can be
shown that this amount of usage would
normaliy be expected for the type of fa-
cility involved.

(4) Cost of idle facilities or idle ca-
pacity means costs such as mainte-
nance, repair, housing, rent, and other
related costs, e.g., insurance, interest,
and depreciation. These cosgts could in-
clude the costs of idle public safety
emergency facilities, telecommuni-
cationg, or information technology sys-
tem capacity that is built to withstand
major fluctuations in load, e.g., con-
solidated data centers.

(b) The costs of idle facilities are un-
allowable except to the extent that:

(1} They are necessary to meet work-
load requirements which may fluctuate
and are allocated appropriately to all
henefiting programs; or
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(2) Although not necessary to meet
fluctuations in workload, they were
necessary when acquired and are now
idle because of changes in program re-
guirements, efforts to achieve more eo-
onomical operations, recrganization,
termination, or other causes which
could not have been reasonably fore-
geen. Under the exception stated in
thiz subsection, costs of idle facilities
are allowable for a reasonable period of
time, ordinarily not to exceed one
yvear, depending on the initiative taken
to use, lease, or dispose of such facill-
tiea.

() The costs of idle capacity are nor-
mal costs of doing business and are a
factor in the normal fluctuations of
usage or indirect cost rates from period
to period. Such costs are allowable,
provided that the capacity is reason-
ably anticipated to be necessary to
carry out the purpose of the Federal
award or was originally reasonable and
is not subject to reduction or elimi-
nation by use on other Hederal awards,
gubletting, renting, or sale, in accord-
ance with sound business, economic, or
security practices, Widespread idle ca-
pacity throughout an entire facility or
among a group of asgsets having sub-
stantially the same function may beo
considered idle facilities.

§200.447 Insurance and indemnifica-
tion.

(a) Costs of insurance required or ap-
proved and maintained, pursuant to
the Federal award, are aliowable.

(b) Costs of other insurance in con-
nection with the general conduct of ac-
tivities are allowable subject to the
foHowing limitations:

(1) Types and extent and cost of cov-
erage are in accordance with the non-
Federal entity’s policy and sound busi-
ness practice.

(2) Costs of insurance or of contribu-
tiong to any reserve covering the risk
of loss of, or damage to, Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agency has specifically re-
guired or approved such costs.

(3) Costs allowed for business inter-
ruption or other similar insurance
must exclude coverage of management
fees.

§200.447

(4) Costs of insurance on the lives of
trustees, officers, or other employees
hoelding positions of similar respon-
sibilities are allowable only to the ex-
tent that the insurance represents ad-
ditional compensation (see §200.431
Compensation—fringe benefits). The
cost of such insurance when the non-
Federal entity is identified as the bene-
ficiary is unallowable.

(5) Insurance against defects, Costs of
insurance with respect to any costs in-
curred to correct defects in the non-
Federal entity’s materials or work-
manship are unallowable.

(6) Medical Hability (malpractice} in-
surance, Medical liability insurance is
an allowable cost of Federal research
programs only to the extent that the
Federal research programs invelve
human suhjects or fraining of partici-
pants in research technigues. Medical
liability insurance costs must be treat-

-ed as a direct cost and must be as-

signed to individual projects based on
the manner in which the insurer allo-
cates the risk to the population cov-
ered by the insurance.

{(¢) Actual losses which could have
been covered by permissible insurance
(through a self-insurance program or
otherwise) are unallowable, unless ex-
pressly provided for in the Federal
award. However, costs incurred because
of losses not covered under nominal de-
ductible insurance coverage provided
in keeping with sound management
practice, and minor losses not covered
by insurance, such as sgpoilage, break-
age, and disappearance of small hand
tools, which occur in the ordinary
course of operations, are allowable.

{d) Contributions to a reserve for cer-
tain gelf-insurance programsg including
workers’ compensation, unemployment
compensation, and severance pay are
allowable gubject to the following pro-
visions;

{1) The type of coverage and the ex-
tent of coverage and the rates and pre-
miums would have been allowed had in-
surance (including reinsurance) been
purchaged to cover the risks. However,
provision for known or reasonably esti-
mated self-insured liabilities, which de
not become payahble for more than one
yvear after the provision is made, must
not exceed the discounded present
value of the liability. The rate used for
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discounting the liability must be deter-
mined by giving consideration to such
factors as the non-Federal entity’s set-
tlement rate for those liabilities and
its investment rate of return.

(2) Barnings or invegtment income on
reserves must be credited to those re-
Serves.

{8)(i) Contributions to reserves must
be based on sound actuarial principles
using historical experience and reason-
able assumptions. Reserve levels must
be analyzed and updated at least bien-
nially for each major risk being in-
sured and take into account any rein-
surance, coinsurance, etc. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claimas:

(A) Submitted and adjudicated but
not pald;

(B) Submitted but not adjudicated;
and

(C) Incurred but not submitted.

(ii) Reserve levels in excess of the
amounts based on the above must be
identified and justified in the cost allo-
cation plan or indirect cost rate pro-
posal.

(4) Accounting records, actuarial
atudies, and cost allocations {or bii-
lings) must recognize any significant
differences due to types of ingured risk
and losses generated by the various in-
sured activities or agencies of the non-
Federal entity. If individual depart-
ments or agencies of the non-Federal
entity experience significantly dif-
ferent levels of claims for a particular
risk, those differences are to be recog-
nized by the use of separate allocations
or other techniques resulting in an eg-
uitable allocation.

() Whenever funds are transferred
from a self-insurance reserve to other
accounts (e.g., general fund or unre-
gtricted account), refunds must be
made to the Federal Government for
its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargeable in accordance with
applicable Federal cognizani agency
for indirect coat, claims collection reg-
ulations.

(e) Insurance refunds must be cred-
ited against insurance costs in the year
the refund is recsived,
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(f) Indemnification includes securing
the non-Federal entity against liabil-
itles to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity oniy to the extent expressly pro-
vided for in the ¥ederal award, excepi
as provided in paragraph (¢) of this sec-
tion,

§200.448 Intellectual property.

(a) Patent costs. (1} The following
costs related to securing patents and
copyrights are alicwable:

(1) Costs of preparing disclosures, re-
ports, and other documents required by
the Federal award, and of searching the
art to the extent necessary to make
such disclosures;

(11) Costs of preparing docaments and
any other patent costs in connection
with the filing and prosecution of a
United States patent application where
title or royalty-free license is required
by the Federal Government to be con-
veyed to the Federal Government; and

(iii) Genseral counseling services re-
lating to patent and copyright matters,
such as advice on patent and copyright
laws, regulations, clauses, and em-
ployee intellectual property agree-
ments (See also §200.459 Professional
service costs).

(2) The following costs related to se-
curing patents and copyrights are unal-
lowable:

(i) Costs of preparing disclosures, re-
poris, ahd other documents, and of
searching the art to make disclosures
not reguired by the Federal award;

(ii) Costs in conhection with filing
and prosecuting any forsign patent ap-
plication, or any United Btates patent
application, where the Federal award
does not require conveying title or a
royalty-free license %o the Federal
Goverament.

(b) Royalties and other costs for use of
patents and copyrights. (1) Royalties on
a patent or copyright or amortization
of the cost of acquiring by purchase a
copyright, patent, or rights thereto,
necessary for the proper performance
of the Federal award are allowable un-
less:

(i) The Federal Government already
has a license or the right to free use of
the patent or copyright.
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(ii) The patent or copyright has heen
adjudicated to be invalid, or has heen
‘administratively determined to be in-
valid.

(iti) The patent or copyright is con-
sidered to be unenforceable,

(iv) The patent or copyright is ex-
pired.

(2) Bpecial care should be exercised in
determining reasonableness where the
royalties may have been arrived at as a
result of less-than-arm'’s-length bar-
gaining, such as:

(i) Royalties paid to persons, includ-
ing corporations, affiliated with the
non-Federal entity,

(i) Royalties paid to unaffiliated
parties, including corporations, under
an agreement entered into in con-
templation that a Federal award would
be made,

(iii) Royalties paid uwnder an agree-
ment entered into after a Federal
award is made $0 a non-Federal entity.

(3) In any case involving a patent or
copyright formerly owned by the non-
Federal entity, the amount of royalty
allowed must not exceed thse coat which
would have been allowed had the non-
Federal entity retained title thereto.

[78 PR 78608, Dec. 26, 2013, as amended at 79
FR 75886, Dec. 19, 2014]

§200.449 Interest.

(a) General. Costs incurred for inter-
est on borrowed capital, temporary use
of endowment fands, or the use of the
non-Federal entity’s own funds, how-
ever represented, are unallowable, Fi-
nancing cosss {including interest) to
acquire, construct, or replace capital
assets are allowahble, subject to the
conditions in this section.

{(b)(1) Capital assets is defined as
noted in §200.12 Capital assets, An
asset cost includes (as applicable) ac-
guisition costs, construction costs, and
other costs capitalized in accordance
with GAAP,

(2) For non-Federal entity fiscal
years beginning on or after January 1,
2016, intangible assets include patents
and computer software. For software
development projects, only interest at-
tributahle to the portion of the project
costs capitalized in accordance with
GAAP is allowable.

(¢) Conditions for all non-Federal enti-
ties. (1) The non-Federal entity uses the

§200.449

capital assets in support of Federal
awards;

(2y The allowable asset costs to ac-
quire faciiities and equipment are lim-
ited to a fair market value available to
the non-Federal entity from an unre-
iated (arm’s length) third party.

(3} The non-Federal entity obtains
the financing wvia an arm’s-length
transaction (that is, a sransaction with
an unrelated third party), or claims re-
imbursement of actual interest cost at
a rate available via such a transaction.

(4) The non-Federal entity limits
claims for Federal reimbursement of
interest costs to the least expensive al-
ternative. For example, a capital lease
may be determined less costly than
purchasing through debt financing, in
which case reimbursement must be
limited to thes amount of interest de-
termined if leasing had been used.

(b) The non-Federal entity expenses
or capitalizes allowable interest cost in
accordance with GAAP,

(6) Barnings generated by the invess-
ment of borrowed funds pending their
disbursement for the asset costs are
uged to offset the current period’s al-
lowable interest cost, whether that
cost is expensed or capitalized, Karn-
ings subject to being reported to the
Federal Internal Revenue Service
under arbitrage requirements are ex-
cludable.

(T)y The following conditions must
apply to debt arrangements over §1
million to purchase or construct facili-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase of 25 percent or more. For
this purpose, ‘“‘initial equity contribu-
tion” means the amount or value of
contributions made by the non-Federal
entity for the acquisition of facilities
prior to occupancy.

(i) The non-Federal entity must re-
duce claims for reimbursement of in-
terest cost by an amount equal to im-
puted interest earnings on excess cash
flow attributable to the porfion of the
facility used for Federal awards,

(i1) The non-Federal entity must im-
pute interest on excess cash flow as fol-
lows:

(A} Annually, the non-Federal entity
must prepare a cumulative (from the
inception of the project) report of
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monthly cash infilows and outflows, re-
gardless of the funding source. For this
purpose, inflows consist of Federal re-
imbursement for depreciation, amorti-
zation of capitalized construction in-
terest, and annual interest cost. Out-
flows consist of initial equity contribu-
tions, debt principal payments (less the
pro-rata share attributable to the cost
of land), and interest payments.

(B} To compute monthly cash inflows
and outflows, the non-Federal entity
must divide the annual amounts deter-
mined in step (1) by the number of
months in the year (usually 12) that
the building is in service.

(C) For any month in which cumu-
lative cash inflows exceed cumulative
outflows, interest must be calculated
on the excess infiows for that month
and be treated as a reduction to allow-
able interest cost. The rate of interest
to be used must be the three-month
Treasury bill cloging rate as of the last
business day of that month.

(8) Interest attributable to a fully de-
preciated asset is unallowable,

(d) Additional conditions for states,
local governments and Indian %ribea.
For costs to be allowable, the non-Fed-
eral entity must have incurred the in-
terest costs for buildings after Cctober
1, 1980, or for land and equipment after
September 1, 1995.

(1) The requirement to offset interest
earned on borrowed funds against cur-
rent allowable interest cost (paragraph
(c)(5), ahove) alsc applies to earnings
on debt service reserve funds.

(2) The non-Federal entity will nego-
tiate the amount of allowable interest
cost related to the acquisition of facili-
ties with asset costs of $1 million or
more, as outlined in paragraph (¢)(7) of
this section. For this purpose, a non-
Federal entity must consider only cash
inflows and outflows attributable to
that portion of the real property used
for Federal awards.

(e) Additional! conditions for IHEs.
For costs %0 be allowable, the IHE
must have incurred the interest costs
after July 1, 1982, in connection with
acquisitions of capital assets that oc-
curred after that date,

(f) Additional condition for nonprofit
organizations., For costs to be allow-
able, the nonprofit organizmation in-
curred the inberest cosbs after Sep-
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tember 29, 1995, in connection with ac-
guisitions of capital aseets that oc-
curred after that date.

(g) The interest allowability provi-
sions of this section do not apply to a
nonprofit organization subject to “‘full
coverage'’ under the Cost Accounting
Standards (CAS), as defined at 48 CFR
9903.201-2(a). The non-Federal entity’s
Federal awards are instead subject to
CAS 414 (48 CFR 9904.414), “Cost of
Money as an Element of the Cost of Pa-
cilities Capital’’, and CAS 417 (48 CFR
09904.417), “Cost of Money as an Element
of the Cost of Capital Assets Under
Construction’.

[78 FR 78608, Dec, 26, 2013, as amended at 80
FR. 54409, Sept. 10, 20151

§200.450 Lobbying.

(a) The cost of certaln Influencing ac-
tivities assoclated with obtaining
grants, contracts, cooperative agree-
ments, or loans iz an unallowable cost,
Lobbying with respect to certain
grants, contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, including among oth-
ers, the provigions of 381 U.8.C. 1352, as
well as the cormmon ruls, ‘“New Re-
strictions on Lobbying™ published at 55
FR 6736 (February 26, 1990}, including
definitions, and the Office of Manage-
ment and Budget ‘‘Govermmentwide
Guidance for New Restrictions on Lob-
bying” and notices published at 54 FR
52306 (December 20, 198%), 55 FR 24540
(Juane 15, 18903, 57 FR 1772 {(January 15,
1992), and 61 FR 1412 {January 19, 1996),

(b} Hxecutive lobbying costs. Costs
incurred in attempting to improperly
influence seither directly or indirsctly,
an employee or officer of the executive
branch of the Federal Government fo
give consideration or to act regarding a
Federal award or a regulatory matter
are unaliowable, Improper inflnence
means any influence that induces or
tends to induce a Federal employee or
officer to give congideration or to act
regarding a Federal award or regu-
latory matter on any hasis other than
the merits of the matter.

(¢) In addition to the above, the fol-
lowing restrictions are applicable to
nonprofit organizations and IHEs:

(1) Costs associated with the fol-
lowing activities are unallowable:
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(i) Attempts to influence the out-
comes of any Pederal, state, or local
election, referendum, initiative, or
gimilar procedure, through in-kind or
cash contributions, endoersements, pub-
licity, or similar activity;

(ii) BEstablishing, administering, con-
tributing to, or paying the expenses of
a political party, campaign, pelitical
action committee, or other organiza-
tion established for the purpose of in-
flaencing the outcomes of elections in
the United States;

(iii) Any attempt to influence:

(AYThe introduction of Federal or
state legislation;

(B) The enactment or modification of
any pending Federal or state legisla-
tion through communication with any
member or employee of the Congress or
state legislature (including efforts to
influence state or local officials to en-
gage in similar lobbying activity);

(C) The enactment or modification of
any pending Federal or state legisla-
tion by preparing, distributing, or
using publicity or propaganda, or by
urging members of the general public,
or any segment thereof, to contribuate
to or participate in any mass dem-
onstration, march, rally, fund raising
drive, lobbying campaign or Iletter
writing or telephone campaign; or

(D) Any government official or em-
ployee in connection with a decision to
sign or veto enrolled legislation;

(iv) Legislative liaison activities, in-
cluding attendance at legislative ses-
sions or committes hearings, gathering
information regarding legislaticn, and
analyzing the effect of legislation,
when such activities are carried on in
support of or in knowing preparation
for an effort to engage in unallowable
lobbying.

(2) The following activities are ex-
cepted from the coverage of paragraph
{c)(1} of this section:

(i) Techniecal and factual presen-~
tations on topics directly related to
the performance of a grant, contract,
or other agreement (through hearing
testimony, statements, or letters to
the Congress or a state legislabure, or
subdivision, member, or cognizant staff
member thereof), in response to a docu-
mented request {including a Congres-
gionail Record notice requesting testi-
mony or statements for the record at a

§200.450

regularly scheduled hearing) made by
the non-Federal entity’s member of
congress, legislative body or a subdivi-
sion, or a coghizant staff member
thereof, provided such information is
readily obtainable and can be readily
put in deliverable form, and farther
provided that costs under this section
for travel, lodging or meals are unal-
lowable unless incurred to offer testi-
mony ab a regularly scheduled Congres-
gional hearing pursuant to a written
rogquest for such presentation made by
the Chairman or Ranking Minority
Member of the Committee or Sub-
committee conducting such hearings;

(i1} Any lobbying made unallowable
by paragraph (c)(1)(ili) of this section
to influence state legislation in order
to directly reduce the cost, or to aveid
material impairment of the non-Fed-
eral entity’s authority to perform the
grant, contract, or other agresment; or

(iil) Any activity specifically author-
ized by statute to be undertaken with
fands from the Federal award.

(iv) Any activity excepted from the
definitions of “lobbying’’ or *‘influ-
encing legislation” by the Infernal
Revenue Code provisions that require
nonprofit organizations to limit their
participation in direct and ‘‘grass
roots’ lobbying activities in order to
retain their charitable deduction sta-
tus and avold punitive excise taxes,
LR.C. §8501(c)(3), 501(h), 4911(a), includ-
ing:

(A) Nonpartisan analysis, study, or
research reports;

(B) Examinations and discussions of
broad social, economic, and similar
problems; and

(C) Information provided upon re-
gquest by a legislator for technical ad-
vice and assistance, as defined by LR.C.
§4011(d4)2) and 26 CFR 56.4911-2(c)(1)-
(©)(3).

(v) When a non-Federal entity seeks
reimbursement for indirect (FP&A}
costs, total lobbying costs must be sep-
arately identified in the indirect (F'&A)
cost rate proposal, and thereafter
treated as other unallowable activity
costs in accordance with the proce-
dures of §200.413 Direct costa.

(vi) The non-Federal entity must sub-
mit ag part of its annual indirect
(F&A) cost rate proposal a cerbification
that the requirements and standards of
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this section have been complied with.
(See also §200.415 Required ocertifi~
cations.)

(vii)}A) Time logs, calendars, or simi-
lar records are not required to be cre-
ated for purposes of complying with
the record Lkeeping reguirements in
§200.302 Financial management with
respect to lobbying costs during any
particular calendar month when:

{I) The employee engages in lobbying
(as defined in paragraphs (c)1) and
(c)(2) of this section) 25 percent or less
of the employee’s compensated hours of
employment during that calendar
maonth; and

(2) Within the preceding five-year pe-
riod, the non-Fedsral entity has not
materially misstated allowable or un-
allowable costs of any nature, includ-
ing legislative lobhying costs.

(B) When conditions in paragraph
(X 2)(vii)(AX) and (2) of this section
are met, non-Federal entities are not
required to establish records to support
the allowability of claimed costs in ad-
dition to records already required or
maintained. Also, when conditions in
paragrapks (c}2)(vii)}{A)(I) and (2) of
this section are met, the absence of
time logs, calendars, or similar records
will not serve as a basis for disallowing
costs by contesting estimates of lob-
bying time spent by employees during
a calendar month.

(viii) The Federal awazrding agoency
must establish procedures for resolving
in advance, in consultation with OMB,
any significant questions or disagree-
ments concerning the interpretation or
application of this section. Any such
advance resclutions must be binding in
any subsequent settlements, audits, or
investigations with respect to that
grant or contract for purposes of inter-
pretation of this part, provided, how-
ever, that this must rnot be construed
to prevent a contractor or non-Federal
entity from contesting the lawfulness
of such a determination.

§200.451 Losses on other awards or
contracts.

Any excess of costs over income
uhder any other award or contract of
any nature ig unallowable. This in-
cludes, but is not limited to, the non-
Federal entity’s contributed portion by
reasen of cost-sharing agreements or

2 CFR Ch. Hl {(1-1-18 Edition)

ahy under-recoveries through negotia-
tion of flat amounts for indirect (F&A)
cosig. Also, any excess of costs over au-
thorized funding levels transferred
from any award or contract to another
award or contract is unallowable. All
logses are not aliowable indirect (F&A)
costs and are required te be included in
the appropriate indirect cost rate base
for allocation of indirect costa.

§200.452 Maintenance and repair
costs.
Costs incurred for utilities, insur-

ance, security, necessary maintenance,
janitorial services, repair, or upkeep of
buildings and equipment (including
Federal property unless otherwise pro-
vided for) which neither add to the per-
manent value of the property nor ap-
preciably prolong its intended life, but
keep it in an efficient operating condi-
tion, are allowable. Costs incurred for
improvements which add to the perma-
nent value of the buildings and equip-
ment or appreciably proleng their in-
tended life must be treated as capital
exponditures (see §200.43% Rguipment
and other capital expenditures}), These
costs are only allowable to the extent
not paid through rental or other agree-
ments.

§200.453 Materials and supplies costs,
including costs of computing de-
vices.

(a) Costs incurred for materials, sup-
plies, and fabricated parts necessary to
carry out a Federal award are allow-
able.

(b) Purchased@ materials and supplies
must be charged at their actual prices,
net of applicable credits. Withdrawals
from gensral storeg or stockrooms
must be charged at their actual net
cost under any recognized method of
pricing inventory withdrawals, consist-
ently applied. Incoming transportation
charges are a proper part of materials
and supplies costs.

(¢) Materials and supplies used for
the performance of a Federal award
may be charged ag direct costs, In the
specific case of computing devices,
charging as direct costs is aliowable for
devices that are essential and allo-
cable, but not solely dedicated, to the
performance of a Pederal award.
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(d) Where federally-donated or fur-
nighed materials are used in per-
forming the Federal award, such mate-
rials will be used without charge,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887, Dec. 19, 2014]

§200.454 Memberships, subscriptions,
and professional activity costs,

(a) Costs of the non-Federal entity’s
membership in business, technical, and
professional organizations are allow-
able,

(b) Costs of the non-Federal entity’s
subscriptions to business, professional,
and technical periodicals are allowable,

(c) Costs of membership in any civic
or community organization are allow-
ahle with prior approval by the Federal
awarding agency or pass-through enti-
by,

(d) Costs of membership in any coun-
try club or social or dining club or or-
ganization are unallowable.

(e) Costs of membership in organiza-
tions whose primary purpose is lob-
hying are nnallowable, See also §200.450
Lobbying,

§ 200,455 Organization costs.

Cogts such as incorporation fees, bro-
kers’ fees, fees to promoters, organizers
or management consultants, attorneys,

accountants, -or investment counselor,:

whether or not employees of the non-
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Federal
awarding agency.

§200.456 Participant support costs,

Participant support costs as defined
in §200.75 Participant support costs are
allowable with the prior approval of
the Federal awarding agency.

§200.457 Plant and security costis.

Necessary and reasonable expenses
ircurred for protection and security of
facilities, personnel, and work products
are allowable. Such cosbs include, but
are not limited to, wages and uniforms
of personnel engaged in security activi-
ties; equipment; barriers; protective
(non-military) gear, devices, and squip-
ment; contractual security services;
and consultants. Capital expenditures
for plant security purposes are subject

§200.459

$o §200.439 Equipment and other capital
expenditures.

[78 FR 78608, Dec, 28, 2018, as amended at 79
TR 75887, Dec, 19, 2014]

$200.458 Pre-award costs.

Pre-award costs are those incurred
prior to the effective date of the Fed-
eral award directly pursuant to the ne-
gotiation and in anticipation of the
Federal award where such costs are
necessary for efficient and timely per-
formance of the scope of work. Such
costs are allowable only to the extent
that they would have been allowable if
incurred after the date of the Federal
award and only with the written ap-
proval of the Federal awarding agency.

§200.469 Professional service costs.

(a) Costs of professicnal and consult-
ant services rendered by persons who
are members of a particular profession
or possess a special skill, and who are
not officers or employees of the non-
Tedseral entity, are allowabls, subject
to paragraphs (b) and {c) when reason-
able in relation to the services ren-
dered and when not contingent upon
recovery of the costs from the Federal
Government, In addition, legal and re-
lated services are limited under
§300.435. Defense . and . prosecution of
criminal and civil proceedings, claims,
appeals and patent infringements.

(B} In determining the allowability of
cogts in a particular case, no single fac-
tor or any special combination of fac-
tors is necessarily determinative. How-
ever, the following factors are relevant:

(1) The nature and scope of the serv-
ice rendered in relation to the service
required.

{2) The necessity of contracting for
the service, congidering the non-Fed-
eral entity’s capability in the par-
ticular area.

(3) The past pattern of such costs,
particularly in the years pricr to Fed-
eral awards.

(4) The impact of Federal awards on
the non-Federal entity’s business (i.e.,
what new problems have arisen),

(5 Whether the proportion of Federal
work to the non-Federal entity’s total
business is such as to influence the
non-Federal entity in favor of incur-
ring the cost, particularly where the
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gervices rendered are not of a con-
tinuing nature and have little relation-
ship to work under Federal awards.

(6) Whether the service can be per-
formed more economically by direct
employment rather than contracting.

(7Y The qualifications of the indi-
vidual or concern rendering the service
and the customary fees charged, espe-
cially on non-federally funded aoctivi-
ties.

(8) Adequacy of the contractual
agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
guired, rate of compensation, and ter-
mination provisions).

(cy In addition to the factors in para-
graph (b} of this section, to be allow-
able, retainer fees must be supported
by evidence of bona fide services avail-
able or renderead.

§200.460 Proposal costs,

Proposal coste are the costs of pre-
paring bids, proposals, or applications
on potential Federal and non-Federal
awards or projects, including the devel-
opment of data necessary to support
the non-Federal entity’s bids or pro-
posals. Proposal costs of the current
accounting period of both successiul
and unsuccessful bids and proposals
normally should be treated as indirect
(F&A) costs and allocated currently to
all activities of the non-Federal entity.
No proposal costs of past accounting
periods will be allocable to the current
period.

§200.461 Publication
costs.

(&) Publicaticn costs for electronic
and print media, including distribu-
tion, promotion, and general handling
are allowable. If these costs are net
identifiable with a particular cost ob-
jective, they should be allocated as in-
direct costs to all benefiting activities
of the non-Federal entity,

(b) Page charges for professional
journal publications are allowable
where:

{1) The publications report work sup-
ported by the Federal Government,; and

(2) The charges are levied impartially
on all items published by the journal,
whether or not under a Federal award.

(3 The non-Federal entity may
charge the Federal award before close-

and printing
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out for the costs of publication or shar-
ing of research results if the costs are
not incurred during the period of per-
formance of the Federal award.

§200.462 Rearrangement and
version costs.

(a) Costs incurred for ordinary and
normal rearrangement and alteration
of facilities are allowable as indirect
costs. Special arrangements and alter-
abions costs incurred specifically for a
Federal award are allowable as a direct
cost with the prior approval of the Fed-
eral awarding agency or pass-through
entity.

(b) Costs incaurred in the restoration
or rehabilitation of the non-Federal en-
tity’s facilities to approximately the
same condition existing immediately
prior to commencement of Federal
awards, less costs related to normal
wear and tear, are allowable,

recon-

§200.463 Recruiting costs,

(a) Subject to paragraphs (b) and (¢}
of this seotion, and provided that the
gize of the staff recruited and main-
tained ig in keeping with workload re-
guirements, costs of “help wanted” ad-
vertising, operating costs of an em-
plovment office necessary to secure
and maintain an adequate staff, costs
of operating an aptitude and edu-
cational testing program, travel cosgts
of employees while engaged in recruis-
ing personnel, travel costs of appli-
cants for interviews for prospective
employment, and relocation costs in-
curred incident to recruitment of new
employees, are allowable to the extent
that such costs are incurred pursuzant
t0 the non-Federal entity’s standard
recraitment program. Where the non-
Federal entity uses employment agen-
cies, costs not in excess of standard
commerecial rates for such services are
allowable.

(b) Special emoluments, fringe bene-
fitis, and salary allowances incurred to
attract profesgional personnel that do
not meet the test of reasonableness or
do not conform with the established
practices of the non-Federal entity, are
unallowable.

(¢) Where relocation costs incurred
incident to recruitment of a new em-
ployee have been funded in whole or in
part to & Federal award, and the newly
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hired employee ryesigns for reasons
within the employee’s control within 12
months after hire, the non-Federal en-
tity will be required to refund or credit
the Federal share of such relocation
costs to the Federal Government. See
also §200.46¢ Relocation costs of em-
ployees.

(4) Short-term, travel visa costs (as
opposed to longer-term, immigration
visas) are generally allowable expenses
that may be proposed as a direct cost.
Since short-term visas are issued for a
specific period and purpose, they can be
clearly identified as directly connected
to work performed on a Federal award.
PFor these costs to be dirvectly charged
to a Federal award, they must:

(1) Be critical and necesgary for the
conduct of the project;

(2) Be allowable under the applicable
cost principles;

(3} Be consistent with the non-Fed-
eral entity’s cost accounting practices
and non-Federal entity policy; and

(4 Meet the definition of ‘“direct
cost” as described in the applicable
cost principles.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887, Dec, 19, 2014]

§200.464 Relocation costs of employ-
ees,

(a) Relocation costs are costs inci-
dent to the permanent change of duty
agsignment (for an indefinite period or
for a stated pericd of not less than 12
monthg) of an existing employee or
upon recruitment of a new employes.
Relocation costs are allowable, subject
to the limitations described in para-
graphs (b), (¢), and (d) of this section,
provided that:

{1y The move is for the henefit of the
employer.

(2) Reimbursement to the employee
ig in accordance with an established
written policy consistently followed by
the employer.

(3 The retmbursement does not ex-
ceed the employee’s actual (or reason-
ably estimated) expenses,

() Allowabls relocation cogts for
current employees are limited to the
foliowing:

(1) The costs of transportatior of the
employee, members of his or her imme-
diate family and his household, and
personal effects to the new location.

§200.464

{2y The costs of finding a new home,
such as advance trips by employees and
spouses to lecate living guarters and
temporary lodging during the transi-
tion period, up to maximum period of
30 calendar days.

(3) Ciosing costs, such as brokerage,
legal, and appraisal fees, incident to
the disposition of the employee’s
former home. These costs, together
with those described in {4), are limited
to 8 per cen% of the sales price of the
employee’s former home.

4) The continuing cosis of ownership
(for up %o six months) of the vacant
former home after the settlement or
lease date of the employee’s new per-
manent home, such as maintenanhce of
buildings and grounds (exclusive of fix-
ing-up expenses), utilities, taxes, and
property insurance.

6y Other necessary and reasonable
expenses normally incident to reloca-
tion, such as the costs of canceling an
unexpired leage, transportation of per-
sonal property, and purchasing insur-
ance against loss of or damages to per-
sonal property. The cost of canceling
an unexpired lease is limited to three
times the monthly rental.

(c) Allowable relocabion costs for new
employees are limited to those de-
seribed in paragraphs (b)(1) and (2) of
this section, When relocation costs in-
curred incident to the recruitment of
new employees have been charged to a
Faderal award and the employee re-
signs for reasons within the employes’s
control within 12 months after hire,
the non-Federal entity must refund or
credit the Federal Government for its
ghare of the cost. However, the costs of
travel to an overseas location must be
considered travel costs in accordance
with §200.474 Travel costs, and not this
§200,464 Relocation costs of employees,
for the purpose of this paragraph if de-
pendents are not permitted at the loca-
tion for any reason and the costs do
not imclude costs of transporting
household goods.

(d) The following costs related to re-
location are unallowable:

(1) Fees and other costs associated
with acquiring a new home,

(2) A loss on the sale of a former
home.
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(3) Continuing mortgage principal
and interest payments on a home being
sold.

(4) Income taxes paid by an employee
related to reimbursed relocation costs.

[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 75887, Dec. 19, 2014]

§200.465 Rental costs of real property
and equipment.

(a) Bubject to the limitations de-
seribed in paragraphs (b) throughk (@) of
this section, rental costs are allowable
to the extent that the rates are reason-
able in light of such factors as: rental
costs of comparable property, if any;
market conditions in the area; alter-
natives available; and the type, life ex-
pectancy, conditicen, and value of the
property leased. Rental arrangements
should be reviewed periodically to de-
termine if circuamstances have changed
and other options are available.

(b) Rental costs under ‘‘sale and leage
bhack” arrangements are allowable only
up to the amount that would be al-
lowed had the non-Federal entity con-
tihued to own the property. This
amount wonld include expenses such as
depreciation, maintenance, taxes, and
insurance,

(c) Rental costs under ‘‘less-than-
arm’s-length” leases are allowable only
up to the amount (a8 explained in para-
graph (b) of this section). For this pur-
pose, a less-than-arm’s-length lease is
one under which one party to the lease
agreement is able to control or sub-
stantially influence the actions of the
other. Such leases include, but are not
limited to those between:

{1) Divisions of the non-Federal enti-
ty;

(2) The non-Federal! entity under
common: control through commeon offi-
cers, direcbors, or members; and

(3} The non-Federal entity and a di-
rector, trustee, officer, or key em-
ployee of the non-Federal entity or an
immediate family member, either qi-
rectly or through corporations, trusts,
or similar arrangements in which they
held a controlling interest, For exam-
ple, the non-Federal entity may estab-
lish & separaie corporation for the sole
purpose of owning property and leasing
it back to the non-Federal entity,
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(4) Family members include one
party with any of the following rela-
tionships 0 another party:

(i) Spouse, and parents thereof;

(ii) Children, and spouses thereof;

(1i1) Parents, and spouses thereof;

(iv) Siblings, and spouses thereof;

(v) Grandparents and grandchildren,
and spouses thereof;

(vi) Domestic partner and parents
thereof, including domestic partners of
any individual in 2 through 5 of this
definition; and

(vii) Any individual related by blood
or affinity whose close association with
the employee is the equivalent of a
family relationship.

() Rental costs under leases which
are required to be treated as capital
leases under GAAP are allowable only
up to the amount (as explained in para-
graph (b} of this section) that would be
allowed had the non-Federal entity
purchased the property on the date the
lease agreement was executed. The pro-
visions of GAAP must be used to deter-
mine whether a lease is a capital lease.
Interest costs related to capital leases
are allowable to the extent they meet
the criteria in §200.449 Interest. Unal-
lowable costs include amounts paid for
profit, management fees, and taxes
that would not have been incurred had
the non-Federal entity purchased the
property.

(6) The rental of any property owned
by any individuals or entities affiliated
with the non-Federal entity, to include
commercial or residential real estate,
for purposes such as the home office
workspace is unallowable,

§ 200.466
costs.

Scholarships and student aid

(a} Costs of scholarships, feliowships,
and other programs of student aid at
THEs are allowable only when the pur-
pose of the Federal award is to provide
training to selected participants and
the charge is approved by the Federal
awarding agency. However, tuition re-
mission and other forms of compensa-
tion paid a8, or in lieu of, wages to stu-
dents performing necessary work are
allowable provided that:

(1} The individual is conducting ac-
tivities necessary to the Federal
award;
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(2} Tuition remission and other sup-
port are provided in accordance with
established pelicy of the IHE and con-
sistently provided in & like manhner to
astudents in return for similar activities
conducted under Federal! awards as
well as other activities; and

(3) During the academic period, the
student: is enrolled in an advanced de-
gree program al a non-Federal entity
or affiliated institution and the activi-
ties of the student in relation to the
Federal award are related to the degree
program;

(4) The tuition or other payments are
reascnable compensation for the work
performed and are conditioned explic-
itly upon the performance of necessary
worlk; and

(b) It is the IHE's practice to simi-
larly compensate students under Fed-
eral awards as well as other activities.

(b) Charges for tuition remission and
other forms of compensation paid to
students ag, or in lieu of, salaries and
wages must be subject to the reporting
requirements in §200.430 Compensa-
tion—pergonail services, and must bs
treated as direct or indirect cost in ac-
cordance with the actual work bheing
performed. Tuition remission may be
charged on an average rafe bagis, See
also §200.431 Compensation—fringe hen-
efits.

§200,467 Selling and marketing costs,

Costs of selling and marketing any
products or services of the non-Federal
entity (unlegs allowed under §200.421
Advertising and public relations.) are
unallowable, except as direct costs,
with prior approval by the Federal
awarding agency when necessary for
the performance of the Federal award.

§200.468 Specialized service facilities.

(a) The costs of services provided by
highly complex or speclalized facilities
operated by the non-Federal entity,
such as computing facilities, wind tun-
nels, and reactors are allowable, pro-
vided the charges for the services meet
the conditions of either paragraphs (b)
or (¢) of this section, and, in acddition,
take into account any items of income
or Fedsral financing that qualify as ap-
plicable credits under §200.406 Applica-
ble credits,

§200.470

(b) The costs of such services, when
material, must be charged directly to
applicable awards hased on actual
usage of the services on the hasgis of a
gschedule of rates or established meth-
odology that:

{1) Does not discriminate hetween ac-
tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding usage by the non-Federal enti-
ty for internal purposes, and

(2) Is designed to recover only the ag-
gregate costs of the services. The costs
of each gervice must consist normally
of both its direct costs and its allocable
share of all indirect (F&A) costs. Rates
must be adjusted at least biennially,
and must take into consideration over/
under applied coste of the previous pe-
riod(s).

(¢} Where the costs incurred for a
service are not material, they may be
allocated ag indirect (FP&A) costa.

(d) Under some extraordinary cir-
cumstances, where it is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative costing arrangements, such
arrangements may be worked out with
the Federal cognizant agency for indi-
rect costs.

§200.469 Student activity costs.

Costs incurred for intramural activi-
ties, student publications, student
clubg, and other student activities, are
unallowable, unless specifically pro-
vided for in the Federal award,

§200.470 Taxes Value

Added Tax).

(a) For states, local governments and
Indian tribes:

(1) Taxes that a governmental unit is
legaily required to pay are allowable,
except for self-assessed taxes that dis-
proportionately affeet Federal pro-
grams or changes in tax policies that
disproportionately affect Federal pro-
grams.

(2) Gasoline taxes, motor vehicle
fees, and other taxes that are in effect
user fees for benefits provided to the
Federal Government are allowable.

(3) This provision does not restrict
the authority of the Federal awarding
agency to identify taxes where Federal
participation is inappropriate. Where

(including
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the identification of the amount of un-
allowable taxes would require anh inor-
dinate amount of effort, the cognizant
agency for indirect costs may accept a
reasonable approximation thereof.

{b) For nonprofit organizations and
THHs:;

(1) In general, taxes which the non-
Federal entity is required to pay and
which are paid or accrued in accord-
ance with GAAP, and payments made
to local governments in lieu of taxes
which are commensurate with the local
government services received are al-
lowable, except for:

(iy Taxes from which exemptions are
available to the non-Federal entity di-
rectly or which are available to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and, in the latter case, when the Fed-
eral awarding agency makes available
the necessary exemption certificates,

(ii) Special assessments on land
which represent capital improvements,
and

(iii) Federal income taxes.

(2) Any refund of taxes, and any pay-
ment to the non-Federal entity of in-
terest thereon, which were allowed as
Federal award costs, will be credited
either as a cost reduction or cash re-
fund, as appropriate, to the Federal
Government. However, any interest ac-
tually paid or credited to an non-Fed-
eral entity incident to a refund of tax,
interest, and penalty will be paid or
credited to the Federal Government
only to the extent that such interest
accerued over the peried during which
the non-Federal entity has been reim-
burgsed by the Federal Government for
the taxes, interest, and penalties.

(¢) Value Added Tax (VAT) Foreign
taxes charged for the purchase of goods
or services that a non-Federal entity is
legally reguired to pay in country is an
allowable expense under Federal
awards. Forelgn tax refunds or applica-
hle credits under Federal awards refer
te receipts, or reduction of expendi-
tures, which operate to offset or reduce
expense items that are allocable to
Federal awards as direct or indirect
costs, To the extent that such credits
accrued or received by the non-Federal
entity relate to allowable cost, these
costs must be credited to the Federal
a,wa.rd'ing agency either as coats or cash
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refunds. If the costs are credited back
to the Federal award, the non-Federal
entity may reduce the Federal share of
costs by the amount of the foreign tax
reimbursement, or where Federal
award has not expired, use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal awarding
agency.

§200,471 Termination costs.

Termination of a Federal award gen-
erally gives rise to the incurrence of
costs, or the need for special treatment
of costs, which would not have arisen
had the Federal award not been {ermi-
nated. Cost principles covering these
items are set forth in this section.
They are 5o be used in conjunction
with the other provisions of this part
in termination situations.

(a) The cost of items reasonably asa-
ble on the non-Federal entity’s other
work must not be allowable unless the
non-Federal entity submits evidence
that it would not retain such items at
cost without sustaining a loss., In de-
ciding whether such items are reason-
ably usable on other work of the non-
Federal entity, the Pederal awarding
agency should consider the non-Federal
entity’s plans and orderg for current
and scheduled activity. Contempora-
neous purchases of common items by
the non-Federal entity must be re-
garded as evidence that such items are
reasonably usable on the non-Federal
entity’s other work. Any acceptance of
common items as allocable to the ter-
minated portion of the Federal award
must be limited to the extent that the
quantities of such items on hand, in
transit, and on order are in excess of
the reasonable guantitative require-
ments of other work.

(b} If in a particular case, despite all
reasonable efforts by the non-Federal
entify, certain costs cannct be discon-
tinued immediately after the effective
date of termination, such costs are
generaily allowable within the limita-
tions set forth in this part, except that
any such cosgts continuzing after termi-
nation due to the negligent or willful
failure of the non-Federal entity to dis-
continuae such cogts must he unallow-
able,
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(c) Lioss of useful valne of special
tooling, machinery, and equipment is
generally allowable if:

(1) Such gpecial tooling, special ma-
chinery, or equipment is not reason-
ahly capable of use in the other work of
the non-Federal entity,

(2) The interest of the Federal Gov-
ernment 18 protected by transfer of
titie or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.313 Equipment, paragraph
(d}, and

{2) The loss of useful value for any
one terminated Federal award is lim-
ited to that portion of the acquisitien
cost which bears the same ratio to the
total acquisition cost as the termi-
nated portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the special tooling, machinery,
or equipment was acquired.

(d) Rental ecosts under unexpired
leases are generally allowable where
clearly shown to have been reasonably
necessary for the performance of the
terminated Federal award less the re-
gidual vaiue of such leases, if:

(I) The amount of such rental
claimed does not exceed the reasonable
use value of the property leased for the
period of the Federal award and such
further period as may be reasonable,
and

(2) The non-Federal entity makes all
reasonable efforts to terminate, assign,
settle, or otherwise reduce the cost of
such lease, There also may be included
the cost of alterations of such leased
property, provided such alterations
were necegsary for the performance of
the Pederal award, and of reasonable
restoration required by the provisions
of the lease,

(e) Settlement expenges including the
following are generally allowable:

(1) Accounting, legal, clerical, and
similar costs reasonably necessary for:

(i) The preparation and presentation
to the Federal awarding agency of set-
tlement claims and supporting data
with respect to the terminated portion
of the Federal award, unless the termi-
nation is for cause (ses Subpart D—
Post PFederal Award Requirements of
this part, §§200.338 Remedies for Non-
compliance through 200.342 Effects of
Suspension and termination); and

§200.474

(i) The termination and settlement
of subawards.

(2) Reasonable costg for the storage,
transportation, protection, and disposi-
tion of propersy provided by the Fed-
gral Government or acguired or pro-
duced for the Federal award.

(f) Claims under subawards, including
the allocable portion of claims which
are common to the Federal award and
to other work of the non-Federal enti-
ty, are generally allowable. An appro-
priate ghare of the non-Federal entity’s
indirect costs may be allocated to the
amount of settlements with contrac-
tors and/or subrecipients, provided that
the amount allocated is otherwise con-
gistent with the bhasic guidelines con-
tained in §200.414 Indirect (F&A) costs,
The indirect costs so allocated must
exclude the same and similar costs
claimed directly or indirectly as settle-
ment expenses.

§200.472 Training and education costs.

The cost of training and education
provided for employee development is
allowable.

§200.473 Transportation costs.

Costs incurred for freight, express,
cartage, postage, and other transpor-
tation services relating either to goods
purchaged, in process, or delivered, are
allowable, When snch costs can readily
be identified with the items involved,
they may be charged directly as trans-
portation costs or added to the cost of
such items, Where identification with
the materials received cannot readily
be mads, inbound transgportation cost
may be charged to the appropriate in-
direct (F&A) cost accounts if the non-
Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound freight, if reimbursable under
the terms and conditions of the Federal
award, should be treated as a direct
cost.

§200.474 Travel costs.

(a) General. Travel costs are the ex-
penses for transportation, lodging, sub-
sistence, and related items incurred by
employees who are in travel status on
official business of the non-Federal en-
tity. Such costs may be charged on an
actual cost basis, on a per diem or
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mileage basis in lieu of actusal costs in-
curred, or on a combination of the two,
provided the method used is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity’s non-federally-funded activities
and in accordance with non-Federal en-
tity's written travel reimbursement
pelicies. Notwithstanding the provi-
siong of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written approval of the Fed-
eral awarding agency or pass-through
entity when they are specifically re-
lated to the Federal award.

(b) Lodging and subsistence. Cogts in-
curred by employees and officers for
travel, including costs of lodging, other
subsistence, and incidental expenses,
must be considered reasonable and oth-
erwise allowable only to the extent
such costs do not exceed charges nor-
mally allowed by the non-Federal enti-
ty in 1ts regular operations as the re-
sult of the non-Federal entity’s written
travel policy. In addition, if these costs
are charged directly to the Federai
awasrd documentation must Justify
that:

(1) Participation of the individual ig
necessary to the Federal award; and

(2) The costs are reascnable and con-
sistent with non-Federal entity’s es-
tablished travel policy.

(c)(1) Temporary dependent care
costs (as dependent is defined in 28
U.8.0. 162) above and beyond regular
dependent. care that directly results
from travel to conferences is allowable
provided that:

(1) The costs are a direct result of the
individual’'s travel for the Federal
award;

(ii) The costs are consistent with the
non-Federal entity’s documented trav-
el policy for all entity travel; and

(iii) Are only temporary during the
travel period,

{2) Travel costs for dependents are
unailowable, except for travel of dura-
tion of six months or more wibh prior
approval of the Federal awarding agen-
oy. See also §200.432 Conferences,

(d) In the absence of an acceptable,
written non-Federa! entity pelicy re-
garding travel costs, the rates and

2 CFR Ch. H {1-1-18 £dition)

amounts established under 5 1U.S.C.
5701-11, (“Travel and Subsistence Iix-
penges; Mileage Allowances’), or by
the Administrator of General Services,
or by the President (or hig or her des-
ignee) pursuant to any provisions of
guch subchapter must apply to travel
under Federal awards (48 CFR 31.205-
46(a)).

{e) Commercial air travel. (1) Airfare
costs in excess of the basic least expen-
sive unrestricted accommodations
class offered by commercial airlines
are unallowable except when such ac-
commodations would:

(1) Reguire circuitons routing;

(ii) Require travel during unreason-
able hours;

(iii) Bxcessively prolong $ravel;

(iv) Result in additional costs that
would offset the transportation sav-
ings; or

(v) Offer accommodations not reason-
ably adequate for the traveler’s med-
ical needs. The non-Federal entity
must justify and decument these condi-
tions on a case-by-case bagis in order
for the use of first-class or business-
class airfare to be allowable in such
cases.

(2) Unless a pattern of avoidance is
detected, the Federal Government will
generally not question a non-Federal
entity’s determinations that cus-
tomary standard airfare or other dis-
count airfare 1s unavailable for specific
trips if the non-Federal entity can
demonstrate that such airfare was not
available in the specific case,

(f) Air travel by other than commercial
carrier. Costs of travel by non-Federal
entity-owned, -leased, or -chartered
aircraft include the cost of lease, char-
ter, operation (including personnel
costs), maintenance, depreciation, in-
surance, and other related costs. The
portion of such costs that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, is unallow-
ahle.

{78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887, Dec, 19, 2014]

§200.4756 Trustees.

Travel and subsistence cogts of trust-
ees (or directors) at IHEs and nonprofit
organizations are allowable. See also
§200.474 Travel costs.
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Subpart F—Audit Requirements
GENERAL

§200.500 Purpose.

This part sets forth standards for ob-
taining consistency and uniformity
among Federal agencies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDITS

§200.501 Audit requirements.

(a) Audit required. A non-Federal enti-
ty that expends $750,000 or more during
the non-Federal entity’s fiscal year in
Federal awards must have a single or
program-specific audit conducted for
that year in accordance with the provi-
sions of this part.

(b) Single audit. A non-Federal entity
that expends $750,000 or more during
the non-Federal entity’s fiscal year in
Fedoral awards must have a single
audit conducted in aoccordance with
§200,514 Scope of audit except when it
elects to have a program-specific anudit
conducted in accordance with para-
graph (¢) of this section.

(c) Program-specific audit election.
When an auditee expends Federal
awards under only one Federal pro-
gram (excluding R&D) and the Federal
program’s statutes, regulations, or the
terms and conditions of the Federal
award do not require a financial state-
ment audit of the auditee, the auditee
may elect t¢ have a program-gpecific
audit conducted in accordance with
§200.507 Program-specific andits. A pro-
gram-specific audit may not be elected
for R&D unless all of the Federal
awards expended were received from
the same Federal agency, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
oy, or pass-through entity in the case
of a subrecipient, approves in advance
a, prograwm-gpecific audit,

(d) Exemption when Federal awards ez~
pended are less than $750,000. A non-Fed-
eral entity that oxpends less than
$750,000 during the non-Federal entity’s
fiscal year in Federal awards is exempt
from Federal audit requirements for
that year, except as noted in §200.503
Relation to other audit reguirements,
but records must be availabie for re-

§200.501

view or audit by appropriate officials
of the Federal agency, pass-through en-
tity, and Government Accountability
Office (GAQ).

(e) Federally Funded Research and De-
velopment Centers (FFRDC). Manage-
ment of an auditee that owns or oper-
ates a FFRDC may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.

(f) Subrecipients and Coniractors. An
auditese may simultaneously be a re-
cipient, a subrecipient, and a con-
tractor. Federal awards exponded as a
recipient or a subrecipient are subject
to audit under this part. The payments
received for goods or services provided
as a contractor are not Federal awards.
Section §200.330 Subrecipient and con-
tractor determinations sets forth the
considerations in determining whether
payments constitute a Pederal award
or a payment for goods or services pro-
vided as a contractor,

(g} Compliance responsibility for con-
tractors. In most cases, the auditee’s
complignce respongibility for contrac-
tors is only to ensure that the procure-
ment, receipt, and payment for goods
and services comply with Federal stat-
utes, regulations, and the terms and
conditions of Federal awards. Federal
award -compliance reguirements nhor-
mally do not pass through to contrac-
tors, However, the auditee is respon-
sible for ensuring compliance for pro-
curement transactions which are strue-
tured such that the contractor is re-
sponsible for program compliance or
the contractor’s records must be re-
viewed to determine program compli-
ance. Also, when these proourement
transactions relate to a major pro-
gram, the scope of the audit must in-
clude determining whether these trana-
actions are in compliance with Federal
statutes, regulations, and the terms
and conditions of Federal awards.

(h) For-profit subrecipient. Since this
part does not apply to for-profit sub-
recipients, the pass-through entity is
responsible for establishing require-
ments, as necessary, to ensure compli-
ance by for-profit subrecipients. The
agresement with the for-profit sub-
recipient must describe applicable
compliance requirements and the for-
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profit subrecipient’s compliance re-
aponsgibility. Methods to ensure compli-
ance for Federal awards made te for-
profit subrecipients may include pre-
award audits, monitoring during the
agreement, and post-award audits. See
also §200,331 Regquirements for pass-
through entities.

[78 FR 78608, Dec. 26, 2013, as amended at 7%
FR 76887, Dec, 19, 2014]

§200.502 Basis for determining Fed-
eral awards expended.

(a) Determining Federal awards ex-
pended. The determination of when a
Federal award is expendsd must be
hased on when the activity related to
the Federal award occurs. Generally,
the activity pertains to events that re-
duire the non-Federal entity to comply
with Federal statutes, regulations, and
the terms and conditions of Federal
awards, such as: expenditure/expense
transactions associated with awards in-
cluding grants, cost-relmbursement
contracts under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, and direct appropriations; the
disbursement of funds to subreciplents;
the use of loan proceeds under loan and
loan guarantee programs; the receipt of
property: the receipt of surplus prop-
erty; the receipt or use of program in-
come; the distribution or use of food
commodities; the disbursement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in force.

(b) Loan and loan guarantees (loans).
Since the Federal Government is at
rigk for loans until the debt is repaid,
the following guidelines must he used
to calculate the value of Federal
awards expended under loan programs,
except a8 noited in paragraphs (¢) and
(d) of this section:

(1) Value of new loans made or re-
ceived during the audit period; plus

(2} Beginning of the audit period bal-
ance of loans from previous years for
which the Federal Government imposes
continuing compliance reguirements;
plas

(3) Any interest subsidy, cash, or ad-
ministrative cost aliowance received.

(6} Loan and loan guarantees (loans) at
IHEs, When loans are made to students
of an THE but the THE deces not make
the loans, then only the value of loans

2 CFR Ch. It (1~-1-18 Edition)

made during the audit period must be
congidered Federal awards expended in
that audit period. The balance of loans
for previous audit periods is not in-
cluded as Federal awards expended be-
cause the lender accounts for the prior
balances.

(d) Prior loan and logn guarantees
{loans). Lioans, the proceeds of which
were received and expended inm prior
vears, are not considered Federal
awards expended under this part when
the Federal statutes, regulations, and
the terms and conditions of Federal
awards pertaining to such loans impose
ne continuing compliance reguire-
ments other than to repay the loans.

(e) Endowment funds. The cumulative
bhalance of Federal awards for endow-
ment funds that are federally re-
atricted are considered Federal awards
oxpended in each audit period in which
the funds are still restricted.

) Free rent. Free rent received by
itself iz not considered a Federal award
expended under this part. However, free
rent received as part of a PFederal
award to carry out a Federal program
must be inciuded in determining Fed-
eral awards expended and subject to
audit under this part.

() Valuing non-cash assistance. Fed-
eral non-cash assistance, such as free
rent, food commodities, donated prop-
erty, or donated surplus property, must
be valued at fair market value at the
time of receipt or the assessed value
provided by the Federal agency.

(h) Medicare. Medicare payments to a
non-Federal entity for providing pa-
tient care services to Medicare-eligible
individuals are not considered Federal
awards expended under thig part.

(i) Medicaid. Medicaid payments to a
subrecipient for providing patient care
services to Medicaid-eligible individ-
uals are not considered Federal awards
expended under this part unless a state
requires the funds to be treated as Fed-
eral awards expended becausge reim-
bursement is on a cost-reimbursement
bagis.

(j) Certain loans provided by the Na-
tional Credit Union Administration, For
purposes of this part, loans made from
the National Credi$ Union Share Insur-
ance Fund and the Central Liquidity
Facility that are funded by confribu-
ticns from insured non-Federal entities
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are not considered Federal awards ex-
pended.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887, Dec. 19, 20i4]

£200.503 Relation to other audit re-
quirements.

(a)} An andit conducted in accordance
with this part must be in lieu of any fi-
nancial audit of Federal awards which
a non-Federal entity is required to un-
dergo under any other Federal statute
or regulation. To the extent that such
audit provides a Pederal agency with
the information it requires to carry
out its responsibilities under Federal
statute or regulation, a Federal agency
must rely upon and use that informa-
tion.

(b) Notwithstanding subsection (a), a
Federal agency, Inspectors General, or
GAO may conduct or arrange for addi-
tional audits which are necessary to
carry out its responsibilities under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Federal entity to constrain, in
any manner, such Federal agency from
carrying out or arranging for such ad-
ditional audits, except that the Federal
agency must plan such audits to not be
duplicative of other audits of Pederal
awards, Prieor.-to commencing such an
audit, the Federal agency or pass-
through entity must review the FAC
for recent audits submitted by the non-
Federal entity, and to the extent such
audits meet a Federal agency or pass-
through entity’s needs, the Federal
agency or pass-through entity must
rely upon and use such audits, Any ad-
ditional audits must be planned and
performed in such a way as to build
upon work performed, including the
audit documentation, sampling, and
testing already performed, by other
auditors.

(c) The provisions of this part do not
limit the authority of Federal agencies
to conduet, or arrange for the conduct
of, audits and evaluations of Federal
awards, nor limit the authority of any
Federal agency Inspector General or
other Federal official. Por example, re-
guirements that may be applicable
under the FAR or CAS and the terms
and conditions of a cost-reimbursement
contract may include additional appli-

§200.504

cable audits to be conducted or ar-
ranged for by Federal agencies,

(d) Federal agency to pay for addi-
tional aundits. A Federal agency that
conducts or arranges for additional au-
dits must, consistent with other appli-
cable Federal statutes and reguiations,
arrange for funding the full cost of
such additional andits.

() Request for a program to be au-
dited asg a major program. A Federal
awarding agency may request that an
auditee have g particular Federal pro-
gram sudited as a major program in
lien of the Federal awarding agency
conducting or arranging for the addi-
tional audits, To allow for planning,
such requests should be made at least
180 calendar days prior to the end of
the fiscal year to be audited. The
auditee, after consuitation with its
auditor, should promptly respond to
such a request by informing the Fed-
eral awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in §200.518
Major program determination and, if
not, the estimated incremental cost.
The Federal awarding agency must
then promptly confirm to the auditee
whether it wants the program audited
a8 a major program. If the program is
to be audited as a major program based
upon this Federal awarding agency re-
guest, and the Federal awarding agen-
cy agrees to pay the fall incremental
costs, then the auditee must have the
program audited as & major program, A
pass-through entity may use the provi-
sions of this paragraph for a sub-
reciplent,

§200.504 Frequency of audits,

HExcept for the provisicns for hiennial
audits provided in paragraphs (a} and
(b} of this section, audits reqguired by
thig part must be performed annually.
Any biennial audit must cover both
years within the biennial period.

{a) A state, local government, or In-
dian tribe that is required by constitu-
tion or statute, in effect on January 1,
1987, to underge its audits less Ire-
quently than annually, is permitted to
undergo its audits pursuant to this
part biennially. This requirement must
still be in effact for the biennial period.
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() Any nonprofit organization that
had biennial audits for all biennial pe-
riods ending between July 1, 1892, and
January 1, 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

§200.505

In cases of continued inability or un-
willingness to have an audit conducted
in accordance with this part, Federal
agencies and pass-through entities
must take appropriate action as pro-
vided in §200.338 Remedies for non-
compliance.

Sanctions.

§200.506 Audit costs,
Ses §200.4256 Audit services.

§ 200.507

(a) Program-specific audit guide avail-
able. In many cases, & program-specific
audit guide will be available to provide
gpecific guidance to the auditer with
respect to internal controls, compli-
ance requirements, suggested audit
procedures, and audit reporting re-
quirements. A listing of current pro-
gram-specific audit guides can be found
in the compliance suppiement begin-
ning with the 2014 supplement includ-
ing Federal awarding agency coniact
information and a Web site where a
copy of the guide can be objained,
When a curreni: program-specific audit
guide is available, the auditer must
follow GAGAS and the guide when per-
forming a program-specific audit.

(b)Y Program-specific oudit guide not
available. (1) When a current program-
specific audit guide is not available,
the auditee and auditor must have ba-
sically the same responstibilities for the
Federal program as they would have
for an audit of a major program in a
single audit.

(2) The auditee must prepare the fi-
nancial statement(s) for the Federal
program that includes, at a minimum,
a Schedule of expenditures of Federal
awards for the program and notes that
describe %the gignificant accounting
policies used in preparing the schedule,
a summary schedule of prior audit find-
ings congistent with the requirements
of §200,511 Audit findings follow-up,
paragrapk (b), and a corrective action
plan congistent with the requirements

Program-specific audits,
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of §200.511 Audit findings follow-up,
paragraph (c),

(3) The auditor must;

(i) Perform an audit of the financial
statement(s} for the Federal program
in accordance with GAGAS;

(ii) Obtain an understanding of inter-
nal controls and perform tests of inter-
nal controls over the Federal program
consistent with the reqguirements of
§200.514 Scope of audit, paragraph (¢)
for a major program;

{iii) Perform procedures to determine
whether the anditee has complied with
Federal statutes, regalations, and the
terms and conditions of Federal awards
tha$ could have a direct and material
effect on the Federal program con-
sistent with +the requirements of
§200.514 Scope of audit, paragraph (d)
for a major program;

(iv) Follow up on prior audit findings,
perform precedures to assess the rea-
sonableness of the summary schedule
of prior audit findings prepared by the
audifee in accordance with the require-
ments of §200.511 Aundit findings follow-
up, and report, as a current year audit
finding, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
ing; and

(v) Report any audit findings con-
sigtent with ¢the regquirements of
§200.516 Audit findings,

(4) The auditor’s report(s) may be in
the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in
this section. The auditor’s report(s)
must atate that the audit was con-
ducted in accordance with this part
ané include the following:

(i) An opinien (or disclaimer of opin-
ion) as to whether the financial state-
ment(s) of the Federal program is pre-
sented fairly in all material respects in
accordance with the stated accounting
pelicies;

{i1) A report on internal control re-
lated to the Federal program, which
must degcribe the scope of testing of
internal control and the results of the
tests;

(1i1) A report on compliance which in-
cludes an opinion (or disclaimer of
opinion) as to whether the auditee
complied with laws, regulations, and
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the terms and conditions of Federal
awards which could have a direct and
material effect on the Federal pro-
gram; and

(iv) A schedule of findings and ques-
tiened costs for the Federal program
that includes a summary of the audi-
tor’s results relative to the Federal
program in a format consistent with
§200.615 Audit reporting, paragraph
(d)1) and findings and guestioned costs
consistent with the regquirements of
§200.515 Audit reporting, paragraph
(d)(8).

(¢) Report submission for program-spe-
cific audits. (1) The audit must be com-
pleted and the reporting reguired by
paragraph (c)(2) or (c)(3) of this section
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months after
the end of the audit period, unless a
different period is specified in a pro-
gram-gpecific audit guide. Unless re-
stricted by Federal law or regulation,
the auditee must make report copies
available for public inspection.
Auditees and auditors must ensure
that their regpective parts of the re-
porting package do not include pro-
tected personally identifiable informa-
tion.

(2} When a program-gpecific audit
gulde is available, the auditee must
eloctronically submit to the FAC the
data collection form prepared in ac-
cordance with §200.512 Report submis-
sion, paragraph (b), as applicable to a
program-specific audit, and the report-
ing required by the program-specific
audit guide.

(37 When a program-gpecific audit
guide is not available, the reporting
package for a program-specific audit
musi consist of the financial state-
ment(s) of the Federal program, & sum-
mary schedule of prior audit findings,
and a corrective action plan as de-
ascribed in paragraph (b)(2) of this sec-
$ion, and the auditor’s report(s) de-
seribed in paragraph (b)(4) of this sec-
tion. The data collection form prepared
in accordance with §200.612 Report sub-
mission, paragraph (b), as applicable to
a program-specific audit, and one copy
of this reporting package mast be elec-
tronically submitted to the FAC.

§200.508

(d) Olher sections of this part thay
apply. Program-specific audits are sub-
ject to:

(1) 200.500 Purpose through 200.503 Re-
lation to other audit requirements,
paragraph (d);

(2y 200.504 Freguency of
through 200.506 Audit costs;

(3) 200.6808 Audites responsibilities
through 200.502 Auditor gelection;

(4) 200.511 Audit findings follow-up;

(6) 200,512 Report submission, para-
graphs (e} through (h);

(6) 200.513 Responsibilities;

(7) 200,516 Audit findings through
200.517 Audit documentation;

(8) 200.521 Management decision, and

(9) Other referenced provisions of this
part unless contrary to the provisions
of this section, a program-specific
audit guide, or program statutes and
regulations.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887, Dec. 19, 2014]

audits

ATUDITEES

§200.508 Auditee responsibilities,

The auditee must:

{a) Procure or otherwise arrange for
the audit required by this part in ac-
cordance with §200.502 Auditor selec-
tion, and ensure it is properly per-
formed and submitted when due in ac-
cordance with §200.5612 Report submis-
sion.

(b) Prepare appropriate financial
statements, including the schedule of
oxpenditures of Federal awards in ac-
cordance with §200.610 Financial atate-
ments,

(¢} Promptly follow up and take cor-
rective action on audit findings, in-
cluding preparation of a summary
schedule of prior audit findings and a
corractive action plan in accordance
with §200.511 Audit findings follow-up,
paragraph {b) and §200,611 Audit find-
ingg follow-up, paragraph (¢), respec-
tively.

(@) Provide the suditor with access to
personnel, accounts, books, records,
supporting documentation, and other
information as needed for the auditor
to perform the audit required by this
part.
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§200.509 Auditor selection.

(a) Auditor precurement, In procuring
audit services, the audites must follow
the procurement standards prescribed
by the Procurement Standards in
§§ 200,317 Procurement by states
through 20.326 Contract provisions of
Subpart D- Post Pederal Award Re-
quirements of this part or the FAR (48
CFR part 42), as applicable. When pro-
curing audit services, the objective is
to obtain high-quality audits. In re-
questing proposals for audit services,
the objectives and scope of the audit
must be made clear and the non-Fed-
eral entity must request a copy of the
audit organization’s peer review report
which the auditor is required to pro-
vide under GAGAS. Factors to be con-
sidered in evaluating each proposal for
audit services include the responsive-
ness to the request for proposal, rel-
evant experience, availability of staff
with professional qualifications and
technical abilities, the results of peer
and external quality conirol reviews,
and price. Whenever possible, the
auditee must make positive efforts to
atilize small businesses, minority-
owned firms, and women’'s businesy en-
terprises, in procuring audit services as
stated in §200.321 Contracting with
small and minority businesses, wom-
en’s business enterprises, and labor
surplus area firms, or the FAR (48 CFR
part 42}, as applicable.

(k) Restriction on auditor preparing in-
direct cost proposals. An anditor who
propares the indirect cost proposal or
cost allocation plan may not also be se-
lected to perform the audit required by
this part when the indirect costs recov-
ered by the auditee during the prior
year exceeded $1 million. This restric-
tion applies Lo the base year used in

the preparation of the indirect cost -

proposal or cost allocation plan and
any subsequent years in which the re-
sulting indirect cost agreement or cost
allocation plan is used to recover costa,

(¢} Use of Federal auditors. Federal
auditors may perform all or part of the
work required under this part if they
comply fully with the requirements of
this part.

§200.510 Financial statements.

(a) Financial statements. The auditee
must prepare financial statements that
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reflect its financial position, results of
operations or changes in net assets,
and, where appropriate, cash flows for
the fiscal year audited. The financial
statements must be for the same orga-
nizational unit and fiscal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide financial statements may also in-
clude departments, agencies, and other
organizational units that have separate
audits in accordance with §200.514
Scope of audit, paragraph (a) and pre-
pare separate financial statements,

(b} Schedule of erpenditures of Federal
awards. The auditee must also prepare
a schedule of expenditures of Federal
awards for the period covered by the
auditee’s financial statements which
must include the total Federal awards
expended as determined in accordance
with §200.502 Basis for determining
Federal awards expended, While not re-
guired, the auditee may choose to pro-
vide information requested by Federal
awarding agencies and pass-through
entities to make the schedule easier to
use, For exampls, when a Federal pro-
gram has multiple Fedsral award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separately. At a
minimum, the gchedule must:

(1) List individzal Federal programs
by Federal agency. For a cluster of pro-
grams, provide the clusber name, list
individual Federal programs within the
cluster of programs, and provide the
applicable Federal agency mame. For
R&D, total Pederal awards expended
must be shown either by individual
Federal award or by Federal agency
and major subdivision within the Fed-
eral agency. For example, the National
Institutes of Health is a major subdivi-
sion in the Department of Health and
Human Services,

(2) For Federal awards received as a
subrecipient, the name of the pass-
through entity and identifying namber
assigned by the pass-through entity
must be Included.

(3) Provide total Federal awards ex-
pended for each jndividual Federal pro-
gram and the CHFDA number or other
identifying number when the CFDA in-
formation is not available. For a clus-
ter of programs also provide the total
for the cluster.
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(4) Include the total amount provided
to subrecipients from each Federal pro-
gram.

(8 For loan or lean guarantee pro-
grams described in §200.502 Basis for
determining Federal awards expended,
paragraph (b), identify in the notes to
the schedule the balances outstanding
at the end of the audit period. This is
in addition to including the total Fed-
eral awards expended for ioan or loan
guarantee programs in the schedule.

(6) Include notes that describe that
significant accounting policies used in
preparing the schedule, and note
whether or not the auditee elected to
use the 10% de minimis cost rate as
covered in §200.414 Indirect (F&A)
costs.

[78 TR 78608, Dec. 26, 2013, as amended at 79
FR 75887, Dec. 19, 2014]

$200.511 Audit findings follow-up.

(a) General, The auditee is regponsible
for follow-up and corrective aciion on
all audit findings, As part of this re-
gponsibility, the auditee must prepare
a summary schedule of prior andit find-
ings. The auditee must also prepare &
corrective action plan for current year
audit findings. The summary schedule
of prior audit findings and the correc-

tive action plan must include the ref- .

erence numbers the aunditor assigns to
audit findings under §200.516 Audit
findings, paragraph (c¢). Since the sum-
mary schedule may include audit find-
ings from multiple years, it must in-
clude the figcal year in which the find-
ing initially occurred, The corrective
action plan and summary schedule of
prior audit findings must include find-
ings relating to the financial state-
ments which are required to be re-
ported in accordance with GAGAS,

() Summary schedule of prior audil
findings., The summary schedule of
prior audit findings must report the
status of all audit findings included in
the prior audit's schedule of findings
and questioned costs. The summary
gchedule must alse include audit find-
ings reported in the prior audit's sum-
mary schedule of prior audit findings
except audit findings listed as cor-
rected in accordance with paragraph
((1} of this section; or no longer valid
or not warranting further action in ac-

§200.512

cordance with paragraph (b)(3) of this
section.

(1) When andit findings were fully
corrected, the summary schedule need
only list the audit findings and state
that corrective action was taken,

(2) When audit findings were not cor-
rected or were only partially corrected,
the summary schedule must describe
the reasons for the finding’s recurrencs
and planned corrective action, and any
partial corrective action taken. When
corrective action taken is significantly
different from corrective action pre-
viously reported in a corrective action
plan or in the Federal agency’s or pass-
through entity’s management decision,
the summary schedule must provide an
explanation.

(3) When the auditee believes the
audit findings are no longer valid or do
not warrant further action, the reasons
for this position must be deseribed in
the summary schedule. A valid reason
for congidering an audit finding as not
warranting further action is that all of
the following have occurred:

(i) Two years have passed since the
gudit report in which the finding oc-
curred was submitted to the FAC,

(ii) The Federal agency or pass-
through entity is not currently fol-
lowing up with the auditee on the audit
finding; and . . .

(iii) A management decision was not
issued.

(e} Corrective action plan., At the com-
pletion of the audif, the auditee must
prepare, in a document separate from
the auditor’'s {indings described in
§200.516 Audit findings, a corractive ac-
ticn plan to address each audit finding
included in the current year auditor’s
reports. The corrective action plan
must provide the name(s) of the con-
tact person(s) responsible for correc-
tive action, the corrective action
planned, and the anticipated comple-
tion date. If the auditee does not agree
with the audit findings or believes cor-
rective action is not required, then the
corrective action plan must include an
explanation and specific reasons.

§200.512 Report submission.

(a) General. (1) The auadit must be
completed and the data ceollection form
described in paragraph (b) of this sec-
tion and reporting package described in
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paragraph {¢) of this section must be
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor’s report(s), or nine months after
the end of the audit period. If the due
date falls on a Saturday, Sunday. or
Federal holiday, the reporting package
is due the next business day.

{2y Unless restricted by Federal stat-
ubes or regulations, the anditee must
make copies available for public in-
spection. Auditees and auditors must
ensure that their respective parts of
the reporting package de not include
protected personally identifiable infor-
mation.

(b} Data Collection. The FAC is the re-
pository of record for Subpart F—Audit
Reguirements of this part reporting
packages and the data collection form.
All Federal agencies, pass-through en-
tities and others interested in a report-
ing package and data collection form
must obtain it by accessing the FAC.

(1) The auditee must submit required
data elements described in Appendix X
to Part 200—Data Collection Form
(Form SF-SAC), which state whether
the audit was completed in accordance
with this part and provides informa-
tion about the anditee, its Federal pro-
grams, and the results of the audit.
The data must include information
available from the audit required by
this part that is necessary for Federal
agencies to use the audit to ensure in-
tegrity for Federal programs. The data
elements and format must be approved
by OMB, available from the FAC, and
include collections of information from
the reporting package descrived in
paragraph (c) of this ssction. A senior
level representative of the auditee
(e.g., state controller, director of fi-
nance, chief executive officer, or chief
financial officer) must sign a state-~
ment to be included as part of the data
collection that says that the auditee
complied with the requirements of this
part, the data were prepared in accord-
ance with this part (and the instrue-
tions accompanying the form), the re-
porting package does nobt include pro-
tected personally identifiable informa-
tion, the information included in its
entirety is accurate and complete, and
that the FAC is authorized te make the
reporting package and the form pub-
licty awvailable on a Web site.
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(2) Erxception for Indian Tribes and
Tribal Organizations. An auditee that is
an Indian tribe or a tribal organization
(a8 defined in the Indian Self-Deter-
mination, Education and Assistance
Act (ISDEAA), 26 U.8.C. 450b(1)) may
opt not to authorize the FAC to make
the reporting package publicly avail-
able on a Web site, by excluding the au-
thorization for the FAC publication in
the statement described in paragraph
(b)(L) of this section. If this option is
exercised, the auditee becomes respon-
aible for submitting the reporting
package directly to any pass-through
entities through which it has received
a Federal award ané to pass-through
entities for which the summary sched-
ule of prior audit findings reported the
status of any findings related to Fed-
eral awards that the pass-through enti-
ty provided. Unless restricted by Fed-
eral statute or regulation, if the
auditee opts not to authorize publica-
tion, it must make copies of the report-
ing package available for public inspec-
tion.

(3) Using the information included in
the reporting package described in
paragraph (¢) of this section, the audi-
tor must complete the applicable data
elements of the data collection form.
The auditor must sign a statement to
be included as part of the data collec-
tion form that indicates, at a min-
imum, the source of the information
ineluded in the form, the auditor's re-
sponsibility for the information, that
the form is not a substitute for the re-
porting package described in paragraph
(c) of this section, and that the content
of the form is limited to the collection
of information prescribed by OMB,

{c) Reporting package. The reporting
package must include the:

(1) Financial statements and sched-
ule of expenditures of Federal awards
discussed in §200.510 Financial state-
ments, paragraphs (a) and (b), respec-
tively;

(2y Summary schedule of prior audit
findings discussed in §200.611 Audit
findings follow-up, paragraph (b);

(3} Auditor’s report(s) discussed in
§200.515 Audit reporting; and

(4) Corrective action plan discussed
in §200.511 Audit findings follow-up,
paragraph (c).
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(dy Submission to FAC., The auditee
must electronically submit to the FAC
the data collection form deseribed in
paragraph (b of this section and the
reporting package described in para-
graph (¢) of this section.

(e) Requesis jfor management letiers
issued by the audilor. In response to re-
guests by a Federal agency or pass-
through entity, auditess must submit a
copy of any management letters issued
by the auditor,

(f) Reporlt retention reguirements,
Auditees must keep one copy of the
data collection form described in para-
graph (b} of this section and one copy
of the reporting package described in
paragraph (c) of this section on file for
three years from the date of submis-
sion to the FAC,

(g) FAC responstbilities, The FAC must
make available the reporting packages
received in accordance with paragraph
{¢) of thiz section and §200.507 Pro-
gram-specific audits, paragraph {c)} to
the public, except for Indian tribes ex-
gr¢iging the option in (b)(2) of this sec-
tion, and maintain & data base of com-
pleted aundits, provide appropriate in-
formation to Federal agencies, and fol-
low up with known auditees that have
not submitted the required data collec-
tion forms and reporting packages.

(h) Electronic filing. Nothing in this
part must preclude electronic submis-
sions to the FAC in such manner as
may be approved by OMB.

[78 PR 78608, Dec, 26, 2013, as amended at 79
FR 75887, Dec. 19, 2014]

FEDERAL AGENCIES

§200,513 Responsibilities.

(a)(1} Cognizant agency for audit re-
spongibilities, A non-Federal entity ex-
pending more than $50 million a year in
Federal awards must have a cognizant
agency for audit, The designated cog-
nizant agency for audit must be the
federal awarding agency that provides
the predominant amount of direct
funding to a non-Federal entity unless
OMB designates a specific coghnizant
agency for audit.

(2) Teo provide for continuity of cog-
nizance, the determination of the pre-
dominant amount of direct funding
must be based upon direct Federal
awards expended in the non-Federal en-

§200.513

tity’s fiseal years ending in 2009, 2014,
2019 and every fifth year thereafter.
For example, audit cognizance for peri-
ods ending in 2011 through 2015 will be
determined based on Federal awards
expended in 2009.

(3) Notwithstanding the manner in
which audit cognizance is determined,
a Federal awarding agency with cog-
nizance for an asudiitee may reassign
cognizance to another Federal award-
ing agency that provides substantial .
funding and agrees to be the cognizant
agency for aundit., Within 30 calendar
days after any reassignment, both the
o0ld and the new cognhizant agency for
audit must provide notice of the
change to the FAC, the auditee, and, if
known, the auditor, The cognizant
agency for audit must:

(i) Provide technical audit advice and
liaison assistance to auditess and audi-
tors.

(i1) Obtain or conduct quality control
reviews on selected audits made by
non-Federal auditors, and provide the
results to other interested organiza-
tionsg, Cooperate and provide support to
the Federal agency designated by OMB
to lead a governmentwide project to
determine the quality of single audits
by providing a statistically reliable es-
timate of the extent that single audits
conform to applicable reguirements,
standards, and procedurss; and to make
recommendations to address noted
audit quality issues, including rec-
ommendations for any changes to ap-
plicable requirements, standards and
procedures indicated by the results of
the project. This governmentwide aadit
quality project must be performed once
every 6 years beginning in 2018 or at
such other interval as determined by
OMB, and the results must be public.

(iii) Promptly inform other affected
Federal agencies and appropriate Fed-
eral law enforcement officials of any
direct reporting by the auditee or its
auditer required by GAGAS or statutes
and regulations.

(iv) Advige the community of inde-
pendent auditors of any noteworthy or
important factual trends related $o the
guality of audits stemming from gual-
ity control reviews. Significant prob-
lems or quality issues consistently
identified through gquality control re-
views of audit reports must be referred
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to appropriate state licensing agencies
and professional bodies.

(v) Advise the aunditor, IFederal
awarding agencies, and, where appro-
priate, the auditee of any deficiencies
found in the audits when the defi-
ciencies require corrective action by
the auditor. When advised of defi-
cioncies, the auditee must work with
the auditor to take corrective action.
If corrective action is not taken, the
cognizant agency for audit must notify
the awditor, the anditee, and appiicable
Federal awarding agencies and pass-
through entities of the facts and make
recommendations for follow-up action.
Major inadequacies or repetitive sub-
atandard performance by auditors must
be referred to appropriate state licens-
ing agencies and professional bodies for
diseciplinary action.

(vi) Coordinate, to the extent prac-
tical, audits or reviews made by or for
Federal agencies that are in addition
to the andits made pursuant to this
part, so that the additlonal audits or
revisws build upon rather than dupli-
cate audiis performed in accordahce
with this part.

(vii) Coordinate a management deci-
sion for cross-cuiting andit findings (as
defined in §200.30 Cross-cutting audit
finding} that affect the Federal pro-
grams of more than one agency when
requested by any Federal awarding
agency whose awards are inclhuded in
the audit finding of the aunditee.

(viii) Coordinate the audit work and
reporting respongibilities among audi-
tors to achieve the most cost-effective
audit.

(ix) Provide advice to anditees as to
how to handle changes in fiscal years.

(b} Oversight agency for audit re-
aponsibilities. An auditee who does not
have a designated cognizant agency for
audit wili be under the general over-
sight of the Federal agency determined
in accordance with §200,73 Oversight
agency for audit., A Federal agency
with oversight for an auditee may reas-
sign oversight to another Federal agen-
cy that agrees to be the oversight
agency for audit. Within 30 calendar
days after any reassignment, both the
old and the new oversight agency for
audit must provide notice of the
change to the FAC, the auditee, and, if
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known, the aunditor. The oversight
agency for audit:

(1) Must provide technical advice to
auditees and anditors as requested.

(2) May assume all or some of the re-
sponsibilities normally performed by a
cognizant agency for audit,

(¢) Federal awarding agency respon-
sibilities. The Federal awarding agency
must perform the following for the
Federal awards it makes (See also the
requirements of §200.210 Information
contained in a Fedsral award);

(1) BEnsure that audits are completed
and reports are received in a timely
manner and 1n accordance with the re-
gquirements of this part,

(2} Provide technical advice and
counsel to anditees and auditors as re-
quested,

(3) Follow-ap on audit findings to en-
sure that the recipient takes appro-
priate and timely corrective action. As
part of audit follow-up, the Federal
awarding agency must:

{i) Issue a management decision as
prescribed in §200.521 Management de-
cision;

(i1} Monitor the recipient taking ap-
propriate and timely corrective action;

(iii) Use cooperative audit resolution
mechanisms (gee §200.26 Cooperative
audit resolution) to improve Federal
program oubtcomes through better
audit reselution, follow-up, and correc-
tive action; and

(iv) Develop a baseline, metrics, and
targets to track, over time, the effec-
tiveness of the Federal agency’s proc-
088 to follow-up on audit findings and
on the effectiveness of S8ingle Audits in
improving non-Federal entity account-
ability and their use by Federal award-
ing agencies in making award deci-
sions.

(4) Provide OMB annual updates to
the compliance suppiement and work
with OMB to¢ ensure that the compli-
ance supplement focuses the auditor $o
test the compliance requirements most
likely to cause improper payments,
frand, waste, abuse or generate audit
finding for which the Federal awarding
agency will take sanctions.

(b) Provide OMB with the name of a
gingle audit accountable official from
among the senior policy officials of the
Federal awarding agency who must be:
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(i} Respongible for ensuring that the
agency fulfills all the requirements of
paragraph (c¢) of this section and effec.
tively uses the single aundit process to
reduce improper payments and improve
Federal program outcomes.

(ii) Held accountable t¢ improve the
effectiveness of the single andit process
based upon metrics ag described in
paragraph (¢)(8){iv) of this section.

(iii) Respongible for designating the
Federal agency’s key management sin-
gle audit liaison.

(68) Provide OMB with the name of &
key management single audit liaison
who must:

(i) Serve as the Federal awarding
agency’s management point of contact
for the single audit process both within
and outside the Federal Government.

(ii) Promote interagency coordina-
tion, consistency, and sharing in areas
such as coordinating audit follow-up;
identifying higher-risk non-Federal en-
tities; providing input on single audit
and follow-up policy; enhancing the
utility of the FAC; and studying ways
to use single audit results to improve
Fedoral award accountability and best
practices.

(iii) Oversee training for the Federal
awarding agency’s program manage-
ment personnel related to the single
audit process,

(iv) Promote the Federal awarding
agency's use of cooperative audit reso-
Iution mechanisms,

(v) Coordinate the Federal awarding
agency's activities to ensure appro-
priate and timely follow-up and correc-
tive action on audit findings.

(vi) Organize the Federal cognizant
agency for audit’s fellow-up on cross-
cutting audit findings that affect the
Federal programs of more than one
Federal awarding agency.

(vii) Ensure the Federal awarding
agency provides annual updates of the
compiiance supplement to OMB,

(viii} Support the Federal awarding
agency’s single audit accountable offi-
cial’s mission,

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 758817, Dec. 19, 2014]

§200.514

AUDITORS

§200.514 Scope of audit.

{(a) General. The audit must be con-
ducted in accordance with GAGAS. The
audit must cover the entire operations
of the auditee, or, at the option of the
auditee, such audit must include a se-
ries of audits that cover departments,
agencies, and other organizational
units that expended or otherwise ad-
ministered Pederal awards during such
audit pericd, provided that each such
andit must encompass the financial
statements and schedule of expendi-
tures of Federal awards for each such
department, agency, and other organi-
zational unit, which must be consid-
ered to be a non-Federal entity. The fi-
nancial statements and schedule of ex-
penditures of Federal awards must be
for the same audit period.

(b) Financial statements. The auditor
must determine whether the financial
statements of the auditee are presented
fairly in all material respects in ac-
cordance with generally accepted ac-
counting principles. The auditor must
also determine whether the schedule of
oxpenditures of Federal awards is stat-
ed fairly in all material respects in re-
lation to the auditee’s financial state-
ments as a whole,

(¢} Initernal control. (1) The compli-
ance supplement provides guidance on
internal controls over Federal pro-
grams based upon the gnidance in
Standards for Internal Control in the
Federal Government issued by the
Comptiroller General of the TUnited
States and the Imternal Control—Inte-
grated Framework, issued by the Com-
mittee of Spongoring Organisations of
the Treadway Commission (COS0).

(2) In addition to the requirements of
GAGAS, the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
sufficient to plan the audit to suppord
a low asgessed level of control risk of
noncompliance for major programs.

(3) Except as provided in paragraph
(c)(@) of this section, the auditor must:

(i) Plan the testing of internhal con-
trol over compliance for major pro-
grams to support & low assessed level
of control risk for the assertions rel-
evant to the compliance regunirements
for each major program; and
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(ii) Perform testing of internal! con-
trol as planned in paragraph (¢)(3)(i) of
this section.

{4) When internal control cver gome
or all of the compliarce reguirements
for a major program are likely to be in-
effective in preventing or detecting
noncompliance, the planning and per-
forming of testing described in para-
graph (¢){3) of this section are not re-
quired for those compliance require-
ments. However, the auditor must re-
port & significant deficiency or mate-
rial weakness in accordance with
§200.616 Audit findings, assess the re-
lated conirol risk at the maximum,
and consider whether additional com-
pliance tests are required bheocause of
ineffective internal control.

(d} Compliance. (1} In addition to the
requirements of GAGAS, the auditor
must determine whether the auditee
has complied with Federal statutes,
regulations, and the terms and condi-
tions of Federal awards that may have
a direct and material effect on each of
its major programs.

(2) The principal compliance require-
ments applicable to most Federal pro-
grams and the ocompliance require-
ments of the largest Federal programs
are included in the compliance supple-
ment.

(3} For the compliance requirements
related to Federal programs contained
in the compliance supplement, an audit
of fthese compliance regquirements wiil
meet the requirements of this part.
‘Where there have been changes to the
compliance requirements and the
changes are not reflected in the com-
pliance supplement, the auditor must
determine the current compliance re-
quirements and modify the audit proce-
dures accordingly. For those Federal
programs not covered in the compli-
ance supplement, the auditor must fol-
low the compliance supplement’s guid-
ance for programs not inciuded in the
supplement.

(4y The compliance testing must in-
clude tests of transactions and such
cther auditing procedures necessary to
provide the auditor sufficient appro-
priate audit evidence to support an
opinion on compliance,

(e) Audit follow-up, The auditor must
follow-up on prior audit findings, per-
form procedurss to assess the reason-
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ableness of the summary schedule of
prior audit findings prepared by the
aunditee in accordance with §200.511
Audit findings follow-up paragraph (h),
and report, as a current year audit
finding, when the auditor concludes
that the summary schednle of prior
audit findings materially misrepre-
sonts the status of any prior audit find-
ing. The aunditor must perform audit
follow-up procedures regardless of
whether a prior audit finding relates to
a major program in the current year.

) Data Collection Form. As required
in §200.512 Report submission para-
graph (b)(3), the auditor must complete
and sign specified sections of the data
collection form.

[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887, Deo. 18, 2014]

§200.515 Audit reporting.

The auditor’s report(s) may be in the
form of either combined or separate re-
ports and may be organized differently
from the manner pregented in this sec-
tion. The auditor’s report(g) must state
that the aundit was conducted in ac-
cordance with this part and include the
following:

(a) An opinion (or disclaimer of opin-
ion) a8 to whether the financial state-
ments are presented fairly in all mate-
rial respects in accordance with gen-
erally accepted accounting principies
and an opinion (or disclaimer of opin-
ion) as to whether the schedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the financial statements as &
whole.

(b) A report on internal contrel over
financial reporting and compliance
with provisions of laws, regulations,
contracts, and award agreements, non-
compliance with whichk conld have a
material effect on the filnancial state-
ments. This report must describe the
scepe of testing of internal control and
compliance and the results of the tests,
and, where applicable, it will refer to
the separate schedule of findings and
guestioned costs described in para-
graph (&) of this section.

(¢ A report on compliance for each
major program and a report on internal
control over compliance. This report
must describe the scope of testing of
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internal control over compliance, in-
clude an opinion or disclaimer of opin-
ion as to whether the auditee complied
with Federal statutes, regulations, and
the terms and conditions of Federal
awards which could have a direct and
material effect on sach major program
and refer to the separate schedule of
findings and questioned costs described
in paragraph {(d) of this section.

(@) A schedule of findings and gues-
tioned costs which must include the
following three components:

(1Y A summary of the auditor's re-
sulds, which must inciude:

(i) The type of report the aunditor
issued on whether the financial state-
menis audited were preparad in accord-
ance with GAAP (i.e,, unmodified opin-
ion, qualified opinion, adverse opinion,
or disclaimer of opinion);

(ii) Where applicable, a statement
about whether significant deficiencies
or material weaknesses in internal con-
trol were disclosed hy the audit of the
financial statements;

(iii) A statement as to whether the
aundit disclosed any noncompliance
that is material to the financial state-
ments of the audites;

(iv) Where applicable, a statement
about whether significant deficiencies

or material weaknesses in internal con-

trol over major programs were dis-
closed by the audit;

(v) The type of report the auditor
issued on compliance for major pro-
grams (i.e., znmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion);

{vi) A statement as tc whether the
audit disclosed any audit findings that
the auditor is required to report under
§200,516 Audit findings paragraph (a);

{vii) An identification of major pro--

grams by listing each individual major
program; however in the case of a clus-
ter of programs only the cluster name
as shown on the Schedule of Expendi-
tures of Pederal Awards is reguired;

(viil} The dollar threshold used to
distinguish between Type A and Type B
programs, a8 described in §200.518
Major program determination para-
graph (b)(1}, or (b)3) when a recalcula-
tion of the Type A thresholdé is re-
quired for large loan or loan guaran-
tees; and

§200.516

(ix) A statement as to whether the
auditee qualified as a low-risk auditee
under §200.520 Criteria for a low-risk
audites,

(2} Findings relating to the financial
statements which are required to be re-
ported in accordance with GAGAS.

(3) Findings and gquestioned costs for
Federal awards which must include
audit findings as defined in §200.516
Audit findings, paragraph (a).

(i) Audit findings (e.g., internal con-
trol findings, compliance findings,
questioned costs, or fraud) that relate
to the same igsue must be presented as
2 single audit finding. Where practical,
audit findings should be organized by
Federal agency or pass-through entity.

(il) Audit findings that relate to both
the financial statements and Federal
awards, as reported under paragraphs
(d)(2) and (d)3) of this section, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one section of the schedule
may be in summary form with a ref-
erence to a detailed reporting in the
other section of the schedule.

(e) Nothing in this part precludes
combining of the audit reporting re-
guired by this section with the report-
ing reqguired by §200.512 Report submis-
sion, paragraph (b) Data Collection
when allowed by GAGAS and Appendix
X to Part 200—Data Collection Form
(Form SF-SAC).

[78 FR 78508, Dec. 26, 2013, as amended at 79
FR 76887, Deo. 19, 2014]

$200.516 Audit findings.

(a) Audit findings reporied. The audi-
tor must report the following as audit
findings in a schedule of findings and
questioned costs:

(1} Significant deficiencies and mate-
rial weaknesses in internal control
over major programs and significant
instances of abuse relating to major
programs. The auditor’s determination
of whether a deficiency in internal con-
trol ig a significant deficiency or mate-
rial weakness for the purpose of report-
ing an audit finding is in relation to a
type of compliance reguirement for a
major program identified in the Com-
pliance Supplement.

(2) Material noncompliance with the
provisions of Federal statutes, regula-
tions, or the terms and conditions of
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Federal awards related to a major pro-
gram. The auditor’s determination of
whether a noncompliance with the pro-
visions of Federal statutes, regula-
tions, or the terms and conditions of
Federal awards is material for the pur-
pose of reporting an audit finding is in
relation to a type of compliance re-
quirement for a major program identi-
fied in the compliance supplement.

(3} Known cuesticoned costs that are
greater than $25,000 for a type of com-
pliahce requirement for a major pro-
gram. Known questioned costs are
those specifically identified by the
auditor. In evaluating the effect of
guestioned costs on the opinion on
compliance, the auditor considers the
best estimate of total costs guestioned
(likely gquestioned costs), not just the
guestioned costs specifically identified
{(known questioned costs). The auditor
must also report known questioned
costs when likely questioned costs are
greater than $25,000 for a type of com-
pliance requirement for a major pro-
gram. In reporting guestioned costs,
the auditor must include information
to provide proper perspective for judg-
ing the prevalence and coansequences of
the gquestioned costs.

(4) Known guestioned costs that are
greater than $25,000 for a Federal pro-
grarm which is not audited as a major
program. Except for audit follow-up,
the auditor is not required under this
part to perform audit procedures for
such & Federal program; thersfore, the
auditor will normally not find gques-
tioned costs for a program that is not
audited as a major program. However,
if the auditor does become aware of
guestioned costs for & Federal program
that is not audited as a major program
(e.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned costs are greater than $25,000,
then the auditor must report this as an
audit finding.

(8) The circumstances concerning
why the auditor’s report on compliance
for each major program is other than
an unmodified opinion, unless guch cir-
cumstances are otherwise reported as
audit findings in the schedule of fing-
ings and guestioned costs for Federal
awards.

(6 Known or likely fraud affecting a
Federal award, unless such fraud is

2 CFR Ch. Il {1-1-18 Edition)

otherwise reported as an audit finding
in the schedule of findings and ques-
tioned costs for Federal awards, This
paragraph does not require the anditor
to report publicly information which
could compromise investigative or
legal proceedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud wasg reported out-
side the auditor’s reports under the di-
rect reporting requirements of GAGAS.

(7) Instances where the results of
audit follow-up procedures disclosed
that the summary schedule of prior
audit findings prepared by the auditee
in accordance with §200.511 Audit find-
ings follow-up, paragraph (b) materi-
ally misrepresents the status of any
prior audit finding.

(b) Audit finding detail and clarity.
Audit findings must be presented in
sufficient detail and clarity for the
auditee to prepare a corrective action
plan and take corrective action, and
for Federal agencies and pass-through
entities to arrive at a management de-
cigion. The following specific informa-
tion must be included, as applicable, in
audit findings:

(1) Federal program and specific Fed-
eral award identification including the
CHDA title and number, Federal award
identification number and year, name
of Federal agency, and name of the ap-
plicable pass-through entity. When in-
formation, such as the CFDA title and
number or Federal award identification
number, is not available, the auditor

must provide the best information
availabie to describe the Federal
award,

(2) The eriteria or specific reguire-
ment upon which the gudit finding is
based, including the Federal statutes,
regulations, or the terms and condi-
tions of the Federal awards. Criteria
generally identify the required or de-
gired state or expectation with respect
to the program or operation, Criteria
provide a context for evaluating evi-
dence and understanding findings.

(3) The condition found, including
facts that support the deficiency iden-
tified in the audit finding.

(4) A statement of cause thal identi-
fies the reason or explanation for the
condition or the factors responsible for
the difference between the situation
that exists (condition) and the required
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or desired state (criteria), which may
also serve as & basis for recommenda-
tions for corrective action.

(6) The posgible asserted effeot to
provide sufficient information to the
auditee and Federal agency, or pass-
through entity in the case of a sub-
recipient, to permit them to determine
the cause and effect to Tfacilitate
prompt and proper corrective action. A
statement of the effect or potential ef-
fect should provide a clear, logical link
to establish the impact or potential
impact of the difference between the
condition and the criteria,

(6) Identification of guestioned costs
and how they were computed. Known
questioned cosis must be identified by
applicable CFDA number(s) and appli-
cable Federal award Iidentification
number(s).

(7) Infermation $o provide proper per-
spective for judging the prevalence and
consequences of the audit findings,
such as whether the andit findings rep-
regent an isclated insbtance or a sys-
temic problem. Where appropriate, in-
stances identified must be related to
the universe and the number of cases
examined and be quantified in terms of
doilar value. The auditor should report
whether the sampling was a statis-
tically valid sample.

(8) Identification of whether the
audit finding was a repeat of a finding
in the immediately prior audit and if
s0 any applicabls prior year audit find-
ing numbers.

(9) Recommendations to prevent fu-
ture occurrences of the deficiency iden-
tified in the audit finding.

(10) Views of respongible officials of
the auditee.

() Reference numbers. Hach andit
finding in the schedule of findings and
guestioned costs must include a ref-
erence number in the format meeting
the requirements of the data collection
form submission required by §200.512
Report submission, paragraph (b) to
allow for easy referencing of the audit
findings during follow-up.

§200.517

(a) Retention of audit documeniation.
The auditor must refain audit docu-
mentation and reports for a minimum
of three years after the date of
issnance of the auaditor’s repert(s) to

Audit docuamentation.

§200.518

the auditee, unless the auditor is noti-
fied in writing by the cognizant agency
for audit, oversight agency for audit,
cognizant agency for indirect costs, or
pass-through entity to extend the re-
tention period, When the aunditor is
aware that the Federal agency, pass-
through entity, or auditee is con-~
testing an audit finding, the auditor
must contact the parties contesting
the audit finding for guidance prior o
destruction of the audit documentation
and reports.

(b) Access to audit documentation.
Anrdit documentation must be made
available upon request to the cognizant
or oversight agency for andit or its des-
ignee, cognizant agency for indirect
cost, a Federal agency, or GAO at the
completion of the audit, as part of a
quality review, to resolve audit find-
ings, or to carry out oversight respon-
gibilities consistent with the purposes
of this part. Access te audit docu-
mentation includes the right of Federal
agencies to obtain copies of audit docu-
mentation, as is reasonable and nec-
essary.

§200.518 Major program determina-
tion.

(a) General. The auditor must use a
risk-based approach to determine
which Federal programs are major pro-
grams., This risk-based approach must
include consideration of: current and
prior sudit experience, oversight by
Federal agencies and pass-through en-
tities, and the inherent risk of the Fed-
eral program. The process in para-
graphg (b) through (h) of this section
muat be followed.

(h) Step one. (1) The auditor must
identify the larger Federal programs,
which must be labeled Type A pro-
grams. Type A programs are defined as
Foderal programs with Federal awards
expended during the audit period ex-
ceeding the levels cutlined in the table
in this paragraph (b)(1):

Total Federal awards ex-

pended Type A/B threshold

Equal to or exceed $750,000 | $760,000.
but jess than or squal o
$25 million.

Exceed $25 million but less

than or equal to $100 mil-

Total Federal awards ex-
pended times .03.

lion.
Exceed $100 milllon bul fass
than or equal to $1 billion.

$3 million,
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Total Federal awards ex-

pended Type A/B threshald

Total Federal awards ex-
pended times .003.
$30 miilion.

Exceed $1 billlon but less
than or egual to $10 billion.

Excesd $10 bilkon but less
than or equal to $20 hiilion.

Excesd $20 billior ... Total Federal awards ex-
pended times .0015.

(2) PFederal programs not labeled
Type A under paragraph (b)X1) of this
section must be labeled Type B pro-
graims.

(8 The inclusion of large loan and
loan guarantees (loans) must not result
in the sxclusion of other programs as
Type A programs. When a Federal pro-
gram providing loans exceeds four
times the largest non-loan program it
is considered a large loan prograim, and
the auditor must congider this Federal
program as a Type A program and ex-
clude its values in determining other
Type A programs, This recalculation of
the Type A program is performed after
removing the total of all large loan
programs, For the purposes of this
paragraph a program is only considered
to be a Federal program providing
leans if the valuae of Federal awards ex-
pended for loans within the program
comprises fifty percent or more of the
total Federal awards expended for the
program, A cluster of programs is
treated as one program and the value
of Federal awards expended under a
loan program is determined as de-
scribed in §200.502 Bagis for deter-
mining Federal awards erpended,

(4) For biennial audits permitted
under §200.504 Frequency of audits, the
determination of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period.

(¢) Step tweo. (1) The auditor must
identify Type A programs which are
low-risk. In making this determina-
tion, the auditor must consider wheth-
er the requairements in §200.519 Criteria
for Federal program risk paragraph (c),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indicate significantly
increased risk and preclude the pro-
gram from bheing low risk. For a Type
A program to be considered low-risk, it
must have been audited as a major pro-
gram in at least one of the two most
recent audit periods (in the most re-
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cent audit period in the case of a bien-
nial audit), and, in the most recent
aundit period, the program must have
not had:

(i) Internal control deficiencies
which were identified as material
weaknesses in the auditor’s repor: on
internal control for major programs as
required under §200.515 Audit report-
ing, paragraph (c);

(i1} A modified opinion on the pro-
gram in the auditor’s report on major
programs as required under §200.515
Audit reporting, paragraph (c); or

(iii) Enown or likely questioned costs
that exceed five percent of the total
Federal awards expended for the pro-
gram,

{2) Notwithstanding paragraph (c)1)
of this section, OMB may approve a
Federal awarding agency’s request that
a Type A program may not be consid-
ered low risk for a certain recipient.
For example, it may be necesgary for a
large Type A program to be audited as
a major program each year at a par-
ticular recipient to allow the Federal
awarding agency to comply with 31
U.8.C. 3515, The Federal awarding
agency must notify the recipient and,
if known, the auditor of OMB’s ap-
proval ab least 180 calendar days prior
to the end of the fiscal year to be au-
dited,

(d) Step three. (1) The auwditor must
identify Type B programs which are
high-risk using professional judgment
and the criteria in §200.519 Criteria for
Federa! program risk. However, the
auditor is not required to identify more
high-risk Type B programs than at
least one fourth the number of low-risk
Type A programs identified as low-risk
under Step 2 (paragraph (¢} of this sec-
tion). Except for known material weak-
ness in internal control or compliance
problems as discussed in §200.519 Cri-
teria for Federal program risk para-
graphs {b){1}), (b}2), and {c}1), a single
criteria in risk would seldom cause a
Type B program to be considered high-
risk. When identifying which Type B
programs to risk assess, the auditor is
enicouraged to use an approach which
provides an opportunity for different
high-risk Type B programs to be au-
dited as major over a period of time.

(2) The auditor is not expected to per-
form risk assessments on relatively
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small Federal programs, Thersfors, the
auditor is only required to perform risk
agsessments on Type B programs that
exceed twenty-five percent (1.25) of the
Type A threshold determined in Step 1
(paragraph (b) of this section).

(e) Step four. AL a minimuam, the
auditor must audit all of the following
as major programs;

(1} All Type A programs not identi-
fied as low risk under step two (para-
graph (c)}(1) of this section).

(2) All Type B programs identified as
high-risk under step three (paragraph
(d) of this section).

(3) Such additional programs as may
be necessary to comply with the per-
centage of coverage rule discussed in
paragraph (f) of this section., This may
require the auditor to andit more pro-
grams a8 major programs than the
number of Type A programs,

(f) Percentage of coverage rule. If the
auditee meets the criteria in §200.520
Criteria for a low-risk auditee, the
auditor need only audit the major pro-
grams identified in Step 4 (paragraph
(e)(1) and (2) of this section) and such
additional Federal programs with Fed-
aral awards expended that, in aggre-
gate, all major programs encompass at
least 20 percent (0.20} of total Federal
awards expended. Otherwise, the audi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(1)
and (2) of this section) and such addi-
ticnal Federal programs with Federal
awards expended that, in aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.

(g) Documentation of risk. The audijor
must include in the audit documenta-
tion the risk analysis process used in
determining major programs.

(k) Auditor’s judgment. When the
major program determination was per-
formed and documented in accordance
with this Subpart, the auditor's judg-
ment in applying the risk-based ap-
proach to determine major programs
must be presumed correct. Challenges
by Federal agencies and pass-through
entities must only be for clearly im-
proper uge of the requirements in this
pari, However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
particular Federal program and the

§200.519

guditor must congider this guidance in
determining major programs in audits
not yet completed.

8 ¥R 78608, Dec. 26, 2013, as amended at 78
FR 75887, Dec. 19, 2014]

§200.519
risk.

Criteria for Federal program

(a} General. The auditor’s determina-
tion shonld be based on an overall eval-
uation of the risk of noncompliahce oc-
curring that could be material to the
Federal program. The auditer must
consider criteria, such as described in
paragraphs (b), (¢), and (d) of this sec-
tion, to identify risk in Federal pro-
grams. Also, as part of the risk anal~
y8isg, the anditor may wish to digcuss a
particalar Federal program  with
anditee management and the Federal
agency or pass-through entity,

() Current and prior audit experience.
(1) Weaknesses in internal control over
Pederal programs would indicate high-
er rigsk. Consideration should be given
to the control environment over Fed-
eral programs and such factors as the
expectation of management’s adher-
ence to Federal statutes, regulations,
and the terms and conditions of Fed-
eral awards and the competence and
experience of personnel who administer
the Federal programs.

(i) A Federal program administered
under mulbiple internal confrol struc-
tures may have higher risk. When as-
sessing risk in a large single audit, the
auditor must consider whether weak-
nesses are isolated in a single oper-
ating unit (e.g., one college campus) or
pervasive throughout the entity.

(i1) When significant parts of a Fed-
eral program are passed through to
subrecipients, a weak system for moni-
foring subrecipients would indicate
higher risk.

(2y Prior audit findings would indi-
catbe higher risk, particularly when the
situations identified in the audit find-
ings could have a significant impact on
a PFederal program or have not been
corrected,

(3) Federal programs not recently au-
dited as major programs may hbe of
higher risk than Federal programs re-
cently audited as major programs with-
out audit findings.
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(¢) Quersight exercised by Federal agen-
cies and pass-through entities. (1) Over-
sight exercised by Federal agencies or
pass-through entities could be used to
assess risk, For example, recent moni-
toring or other reviews performed by
an oversight entity that disclosed no
significant problems would indicate
lower risk, whereas monitoring that
disclosed significant problems would
indicate higher risk.

(2) Federal agencies, with the concur-
rence of OMB, may identify Federal
programs that are higher risk. OMB
will provide this identification in the
compliance supplement,

(@) Imherent risk of the Federal pro-
gram. (1) The nature of a Federal pro-
gram may indicate risk. Consideration
should be given to the complexity of
the program and the extent to which
the Federal program coutracts for
goods and services. For example, Fed-
eral programs that disburse funds
through third party contracts or have
eligibility criteria may be of higher
rigk. Federal programs primarily in-
volving staff payroll costs may have
high risk for noncompiiance with re-
gairements of §200.430 Compensation—
personal services, but otherwise be at
low risk.

(2) The phage of a Federal program in
its life cycle at the Federal agency
may indicate risk. For example, a new
Federal program with new or interim
regulations may have higher risk than
ah established program with time-test-
ed regulations, Also, significant
changes in Federal programs, statutes,
regulations, or the terms and condi-
tions of Federal awards may increase
risk,

{8) The phase of a Federal program in
ite life cycle at the auditee may indi-
cate risk. For example, during the first
and last years that an auditee partici-
pates in a Federal pregram, the risk
may be higher due to start-up or close-
out of program activities and staff.

(4) Type B programs with larger Fed-
eral awards expended would be of high-
er risk than programs with suabstan-
tially smailer Federal awards ex-
pended.
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§200.520 Criteria for a low-risk audit-
ee.

An auditee that meets all of the fol-
lowing conditions for each of the pre-
ceding two audit periods must qualify
a8 a low-risk auditee and be eligible for
reduced audit coverage in accordance
with §200.518 Major program deter-
mination,

(a) Single auditz were performed on
a1 annual basis in accordance with the
provizsions of this Subpart, including
submitting the data collection form
and the reporting package to the FAC
within the timeframe sgpecified in
§200.512 Report submisslon, A non-Fed-
eral entity that has biennial audits
does not qualify as a low-risk aaditee.

(b} The auditor's opinion on whether
the financial statements were prepared
in accordance with GAAP, or a bhasis of
accounting required by state law, and
the anditor’s in relation %o opinion on
the schedule of expenditures of Federal
awards were unmeodified.

{c) There were no deficiencies in in-
ternal control which were identified as
material weaknesses under the reguire-
ments of GAGAS.

(d) The auditor did not report a sub-
stantial doubt about the auditee’s abil-
ity to continue as a going concern.

(e) None of the Federal programs had
audit findings from any of the fol-
lowing in either of the preceding two
audit periods in which they were classi-
fied as Tvpe A programs:

(1) Internal control deficiencies that
were identified as material weaknesses
in the auditor’s report on internal con-
trol for major programs ag required
under §200.515 Audit reporting, para-
graph (c);

(2) A modified opinion on a major
program in %he auditor’s report on
major programs as required under
§200.515 Audit reporting, paragraph (c);
or

(3) Known or likely questioned costs
that exceeded five percent of the total
Federal awards expended for a Type A
program during the audit period,

MANAGEMENT DECISIONS

§200.521 Management decision,

(a) General. The management deci-
sion must clearly state whether or not
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the audit finding is sustained, the rea-
sgons for the decision, and the expected
auditee action to repay disallowed
costs, make financial adjustments, or
take other action. If the auditee has
not completed corrective action, a
timetahle for fellow-up should be
given. Prior to issuing the manage-
ment decision, the Federal agency or
pass-through entity may request addi-
tional information or documentation
from the auditee, including a request
for auditor assurance related to the
documentation, as a way of mitigating
disallowed costs. The management de-
cision should describe any appeal proc-
ess avallable to the auditee. While not
required, the Federal agency or pass-
through entity may also issue a man-
agement decision on {findings relating
to the financial statements which are
required te be reported in accordance
with GAGAS,

(h) Federal agency. As provided in
§200.5613 Responsibilities, paragraph
(a)(7), the cognlzant agency for audit
must he responsible for coordinating a
management decision for aundit find-
ings that affect the programs of more
than one Federal agency. As provided
in §200.513 Responsibilities, paragraph
{cX8}, a Federal awarding agency is re-
sponsible for issuing a management de-
cision for findings that relate to Fed-
eral awards it makes to non-Federal
entities.

(¢c) Pass-through entity. As provided in
§200.331 Requirements for pass-through
entities, paragraph (d}, the pass-
through entity must be reaponsible for
issning a management decision for
audit findings tha% relate tc Federal
awards it makes to subrecipients.

(dy Time requirements. The Federal
awarding agency or pass-through enti-
ty responsible for issuing a manage-
ment decision must do so within six
months of acceptance of the audit re-
port by the PAC. The audites must ini-
tlate and proceed with corrective ac-
tion ag rapidly as pogsible and correc-
tive action should begin no later than
upon receipt of the audit report.

{e) Reference mnumbers. Management
decisions must include the reference
numbers the auditor assigned to each
audit finding 1n accordance with
§200.516 Audit findings paragraph (c).

PL. 200, App. |

APPENDIX I 70 PART 200—FULL TEXT OF
NOTICE OF FUNDING OPPORTUNITY

The fill text of the notice of funding op-
yportunity ig organized in sections, The re-
guired format outlined in this appendix indi-
cates immediately following the title of each

‘section whether that section is required in

every announcement or is a Federal award-
ing agency option. The format is designed so
that similar types of information will appear
in the same sections in anncuncements of
different Federal funding opportunities. To-
ward that end, there is fext in each of the
following sections to describe the tiypes of in-
formation that a Federal awarding agency
would include in that section of an actual
anncuncement.,

A Pederal awarding agency that wishes to
include informaticon that the format does not
specifically discuss may address that subject
in whatever section(s) is most appropriate.
For example, if a Federal awarding agency
chooses to address performance goals in the
announcement, it might do go in the funding
oppertunity description, the application con-
tant, or the reporsing requiraments,

Similarly, when this format calls for a
type of information to be in a partioular sec-
tion, a Federal awarding agency wishing to
address that subject in other sections may
elect to repeat the information in thoge sec-
tioms or use cross references hetween the sec-
tions (there should be hyperlinks for cross-
references in any electronic versions of the
announcement). For example, a Federal
awarding agency may want to include Sec-
tion A information about the types of non-
Federal entities who are  eligible to apply:
The format specifies a standard location for
that information in Section C.1 but does not
preclude repeating the infermation in Sec-
tion A or creating a cross reference between
Bection A and C.1, as long as a potential ap-
plicant can find the information quickly andé
easily from the standard location.

The sections of the full text of the an-
nouncement are described in the following
paragraphs.

A, PROGRAM DESCRIPTION—REQUIRED

This section contains the full program de-
soription of the funding opportunity. It may
be as long as needed to adeguately commu-
nicate to potential applicants the areas in
which funding may be provided. It describes
the Federal awarding agency's funding prior-
ities or the technical or focns areas in which
the Federal awarding agency intends to pro-
vide assigtange, A8 appropriaste, it may in-
clude any program history (e.g., whether this
i8 & new program or a new or changed area of
program emphasis). This section may com-
municate indicators of successful projects
(e.g., if the program encourages oollabo-
rative efforts) and may include examples of
projects that have besn funded previousgly.
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This section also may include other informa-
tion the Federal awarding agency deems nec-
easary, and must at a minlmum include cita-
tions for authorizing statutes and regula-
tions for the fending cpportunity.

B. FEDERAL AWARD INFORMATION—REQUIRED

This section provides sufficient informa-
tion to help an applicant make an informed
decision about whether to submit a proposal.
Relevant information counld include the total
amount of funding that the Fedsral awarding
agency expects to award through $he an-
nouncement; the anticipated number of Fed-
eral awards; the expected amounts of indi-
vidunal Federal awards {(which may be a
range); the amount of funding per Fedsral
award, on average, experienced in previous
years; and the anticipated start dates and
periods of performance for new Federal
awards. This section also should address
whether applications for renewal or sup-
plementation of exlsting projects are eligible
to compete with applications for new Fed-
eral awards.

This section also must indicate the type(s)
of zasistance instrument (e.g., grant, cooper-
ative agreement) that may be awarded if ap-
plications are successful, If cooperative
agreements may be awarded, this section ei-
ther should describe the ‘‘substantial in-
volvement' that the Federal awarding agen-
cy expects to have or should reference where
the potential applicant can find that infor-
maticn (e.g., in the funding opportunity de-
scriptlon in A, Program Description—Re-
quired or Federal award administration in-
formation in Section D. Application and
Submission Information). If procurement
contracts also may be awarded, this must be
stated.

C. ELIGIBILITY INFORMATION

This section addresses the considerations
or factors that determine applicant or appli-
cation eligibility. This includes the eligi-
bility of particular types of applicant organi-
zations, any factors affecting the eligibility
of the principal investigator or project direc-
tor, and any criteria that make particular
projects ineligible, Federal agenocies should
make clear whether an applicant’s failure to
meet an eligibility criterion by the time of
an application deadline will result in the
Federal awarding agency returning the ap-
plication without review or, even though an
application may be reviewed, will preciude
the Federal awarding agency from making a
Federal award, Key elements to be addressed
are:

1. Eligible Applicanis—Required. Announce-
ments must clearly identify the types of en-
tities that are eligible to apply. If there are
no restrictions om eligibility, this section
may simply indicate that all potential appli-
cants are eligibls, If there are restrictions on
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eligibility, it is important tc be clear about
the specific types of entities that are eligi-
ble, not just the types that are ineligible.
For example, if the program is limited to
nonprefit organizations subject to 26 U.8.C.
BO1(cX@) of the tax code (26 U.8.0. A01(c)(3)),
the announcement should say so. Similarly,
it is better to state explicitly that Native
American tribal organizetions are eligible
than to assume that they can unambignously
infer that from a statement that nonprofit
organizations may apply. Bligibility also can
be expressed by exception, (e.g., open to ail
types of domestic applicants other than indi-
viduals). This section should refer to any
portion of Section D specifying documenta-
tion that must be submitted to support an
eligibility determination (e.g., proof of
BO1(0)(3) status as determined by the Internal
Revenue Service cr an authorizing tribal res-
olution). To the extent that any funding re-
striction in Section D.6 could affect the eli-
gibility of an appllcant or project, the an-
nouncement must elther restate that restric-
tion in this seclion or provide a cross-ref-
erence to its description in Section D.6.

2, Cost Sharing or Matching—Reguired, An-
nouncements must state whether there is re-
quired cost sharing, matching, or cost par-
ticipation without which an application
would be ineligible (if cost sharing is not re-
guired, the announcemsnt must explicitly
say sc). Required cost sharing may be & cer-
tain percentage or amount, or may be in the
form of contributions of specified items or
activities (e.g., provision of equipment), It is
important that the announcement be clear
about any restrictions on the typss of cost
(e.g2., in-kind contributions) that are accept-
able as cost sharing, Cost sharing as ai: eligi-
bility criterion includes reguirements based
in statute or regulation, as described in
§200.306 Cost sharing or matching of this
Part. This section should refer to the appro-
priate portion{s) of section D, Application
and Submisgsion Information stating any pre-
award requirements for subinission of letters
or cther documentation to verify commit-
ments to meet cost-sharing requirements if a
Federal award is made,

3. Other—Required, if applicable. If there are
other sligibility criteria (i,e., criteria that
have the effect of making an applicaticn or
project ineligibie for Federal awards, wheth-
er referred to as ‘‘responsiveness’ coriteria,
“‘go-no go'’ criteria, “threshold” criteria, or
in other ways), must be cleariy stated and
must include a reference to the regulation of
requirement that describes the restriction,
a5 applicable. For example, if entities that
have been found to be in viclation of a par-
ticular Federal statute are ineligible, i is
important to say so. This section must also
gtate any limit on the number of applica-
tions an applicant may submit under the an-
nouncemment and malte clear whether the
limitation is on the submitting organization,
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individual investigato/program director, or
both. This section should alsc address any
eligibility criteria for beneficiaries or for
program participants other than Federal
award recipients.

D, APPLICATION AND SUBMISSION INFORMATION

1. Address to Reguest Application Pockage—
Required. Potential applicants must be told
how to get application forms, kits, or other
materials needed to apply (if this announce-
ment containg everything needed, this sec-
tion need only say sc). An Internet address
where the materials can be accessed 1s ac-
ceptable. However, since high-speed Internet
access is not wyet universally available for
downloading documents, and applicants may
have additional accesgibility reguirements,
there also should be a way for potential ap-
plicants to request paper coples of materials,
such ag a U,8, Postal Service mailing ad-
dress, telephone or FAX number, Telephone
Device for the Deaf (TDD), Text Telephone
(TTY} number, and/or Federal Information
Relay Service (FIRS) number,

2. Content and Form of Application Subthis-
sien—Required. This section must identify
the required content of an application and
the forms or formats that an applicant muss
use to submit it. If any requirements are
stated elsewhere because they are general re-
guirements that apply to multiple programs
or funding opportunities, this section should
refer to where those reqguirements may be
found. This section slso should include re-
quired forms or formats as part of the an-
nouncement or state where the applicant
may obtain them,

This section should specifically address
content and form or format requirements
for:

i, Pre-applications, letters of intent, or
white papers reguired or encouraged (see
Section D.4), including any limitationg on
the number of pages or other formatting re-
quirements similar to those for full applica-
tions.

ii. The application as a whole, For all sub-
missiens, this would include any limitations
on the number of pages, font size and type-
face, margins, paper size, humber of copies,
and sequence or assembly requirements. If
electronic submission is permitted or re-
quired, this could include special require-
ments for formatting or signaiures,

iii, Component pieces of the application
(e.g., if all copies of the application must
bear original signatures on the face page or
the program narrative may not exceed 10
pages). This includes any pisces that may be
submitted separately by third parties {(e.g.,
references or letters confirming commit-
ments from third parties that will be con-
tributing a portion of any required cost shar-
ing).

iv, Information that successful appiicants
must submit after notification of intent to
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make a Federal award, but prier to a Federal
award. Thig could include evidence of com-
pliance with requirements relating to human
gubjects or information needed to comply
with the National Envirenmental Polley Act
(NEFA} (42 U.8.C. 4321-4370h).

3. Unigue entity identifier and System for
Award Management (SAM)—Required,

Thig paragraph must state clearly that
each applicant (unless the applicant is an in-
dividual or Federal awarding agency that is
excepted from thoge requirements under 2
CPR §256.110(b) or {c), or has an exception ap-
proved by the Federal awarding agency
under 2 CFR §25,11({d})) is required to: {i)} Be
registered in SAM before submitting its ap-
plication; (if) provide a a valid unique entity
identifier in its application; and (lii) con-
tinue to maintailn an active SAM registra-
tion with current information at all times
daring which it has an active Federal award
or an application or plan under consideration
by a Federal awarding agemcy. It alsc must
state that the Federal awarding agency may
not make a Federal award to an applicant
until the applicant has complied with all ap-
plicable unique entity identifier and SAM re-
guirementsg and, if an applicant has not fully
complied with the requirements by the time
the Federal awarding agency 1s ready to
make a Federsl award, the Federal awarding
agency may determine that the applicant is
not qualified to receive a Federal award and
use that determination ag a basis for making
a Federal award to another applicant.

4, Submission Dates and Times—Required,
Announcements must identify due dates and
times for all submissions.. This inciudes not
only the full applications but also any pre-
liminary submisgsions (e.g., letters of intent,
white papers, or pre-applications). It also in-
cludes any other submigsions of information
before Federal award that are separate from
the full application. If the funding oppor-
tunity 1s a general anncuncement that is
open for a period of time with no specific due
dates for applications, this section should
say s0. Note that the information on dates
that is included in this section also must ap-
pear with other overview information in a lo-
cation preceding the full text of the an-
nouncement {see §200,208 Notices of funding
opportunities of this Part).

Each type of submission should be des-
ignated as encouraged or reguired and, if re-
guired, any deadline date {or dates, if the
Tederal awarding agency plans more than
one cycle of applicetion submission, review,
and Federal award under the announcement)
should be specified. The announcement must
state {or provide a reference to another docu-
ment that states):

i, Any deadtine in terms of a date and local
time. If the due date falls on & BSaturday,
Sunday, or Federal holiday, the reporting
package is due the next business day.
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ii, What the deadiine means (e.g., whether
it is the date and time by which the Federal
awarding agency must receive the applica-
tion, the date by which the application must
be postmarked, or something elge) and how
that depends, If at all, on the submigsion
method {e.g., mail, electronic, or personal/
courier delivery).

iii, The effect of missing & deadline (e.g.,
whether late applications are neither re-
viewed nor considered or are reviewed and
consldered under some circumstances).

iv. How the receiving Federal office deter-
minss whether an application or pre-applica-
tion has heen swbmitted hefore the deadline,
This includes the form of acceptabie proof of
malling or system-generated documentation
of receipt date and time.

This section also may indicate whether,
when, and in what form the applicant will re-
ceive an acknowledgement of receipt. This
information should be displayed in ways that
will be easy to understand and use. It can he
difficult to extract all needed information
from narrative paragraphs, even when they
are well written. A tabular form for pro-
viding & sumnmary of the information may
help applicants for some programs and give
them what effectively could be a checklist to
verify the completeness of their application
package before submnission.

5. Intergovernmenial Review—Required, if ap-
plicable. If the funding opportunity is subject
to Hxecutive Order 12372, ‘“Intergovern-
mental Review of Federal Programs,” the
notice must say so. In alerting applicants
that they must contact their state’'s Single
Point of Conkact (SPOC) to find out about
and comply with the state’s process under
Execusive Order 12372, it may be useful to in-
form potential applicants that the names
and addreszes of the SPOCs are listed in the
Office of Management ahd Budget's Web site.
wwiw. whitehouse gov/ombigrants/spoc. iitml.

6. Funding Restrictions—Required. Notices
must include information on funding restric-
tions in order to allow an applicant to de-
velop an application and budget consistent
with program requirements. Examples are
whether construction is an allowable activ-
ity, if there are any limitations on direct
costs such as foreign travel or equipment
purchages, and if there are any limits on in-
direct costs (or facilities and administrative
costs). Applicants must be advised if Federal
awards will not allow reimbursement of pre-
Federal award costs.

7. Other Submission Requirements— Required.
This section must address any other submis-
ston requirements not incladed in the other
paragraphs of this section. This might in-
clude the format of submission, i.e., paper or
electronie, for each type of required submis-
sion. Applicants should net be required to
submit in mors than one format and this sec-
tion should indicate whether they may
choose whether to submit applications in
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hard copy or electronically, may submit only
i hard copy, or may submit only slectroni-
cally.

This section also must indicate where ap-
plications (and any pre-applications) must be
submitted if sent by postal mail, electronic
means, or hand-delivery., For postal mail
submission, this must include the namse of an
office, official, individual or tumnction (e.g.,
application receipt center) and a complete
mailing address. For electronic submission,
this must include the URL or email address;
whether a password(s) is required; whkether
particular software or other electronic capa-
bilities are required; what to do in the event
of system problems and a point of contact
who will be available in the event the appli-
cant experiences technical difflculties.!

H, APTPLICATION REVIEW INFORMATION

1. Criteria—Required. This section must ad-
dress the criteria that the Federal awarding
agency will use o evaluate applications.
This includes the merit and other review cri-
teria that evaluators will use to judgs appli-
cations, including any statutory, regulatory,
or other preferences {e.g., minority status or
Native American tribal preferences) that
will be applied in the review process. These
criteria are distinot from eligibility criteria
that are addresged before an application is
accepted for review and any program policy
or other faotors that are applied during the
selection prooeess, after the review process is
completed, The intent is to make the appli-
cation process transparent so applicants can
make Informed decisions when preparing
their applications to maximize fairness of
the process. The announcement should clear-
ly describe all criteria, including any sub-
criteria. If eriteria vary in importance, the
announcement should specify the relative
percentages, weights, or other means used to
distinguish among them. For statutory, reg-
ulatory, or other preferences, the announce-
ment should provide a detaited explanation
of those preferences with an explicit indica-
tion of their effect (e.g., whether they result
in additional points being assigned),

H an applicant's proposed cost sharing will
be considered in the review process (as op-
posed to being an eligibility criterion de-
soribed in Section C.2), the announcement
must specifically address how it will be con-
sidered (e.g., to assign a certain number of
additional points to applicanta who offer
cost sharing, or to break ties among applica-
tions with equivalent scores after evaluation

1With respect to electronic methods for
previding information about funding oppor-
tunities or accepting applicants’ submissions
of information, each Federal awarding agen-
¢y Is reaponsible for compliance with Section
508 of the Rehabilitation Act of 1973 (29
T.8.0. 794d).
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against all other factors), If cost sharing will
not be considered in the evalunation, the an-
nouncement should say so, so that thers is
no ambiguity for potential applicants. Vague
statements that cost sharing is encouraged,
without clarification as to what that means,
are unhelpful to applicants, It also is impor-
tant that the announcement be clear about
any restrictions on the types of cost {e.g., in-
kind contributions} that are acceptabie as
cost sharing. B

3. Review and Selection Process—Required.
This section may vary in the level of detail
provided, The announcement must list any
program policy or other factors or elements,
other than merit criteria, that the gelecting
official may use in selecting applicaticns for
TFederal award (e.g., geographical dispersion,
program balance, er diversity). The Federal
awarding agency may algo include other ap-
propriate detalls. For example, this section
may indicate who is responsible for evalua-
tion agalnst the merit criteria (e.g., peers ex-
ternal to the Federal awarding agency or
Federal awarding agency personnel} and/or
who makes the final selections for Federal
awerds, If there is a multi-phase review proc-
ess (e.g., an external panel advising internal
Federal awarding agency personnel who
make final recommendations to the deciding
official), the announcement may describe the
phases. It alsc may include: the number of
people on an evaluation panel and how it op-
erates, the way reviewers are selected, re-
viewer gualifications, and the way that con-
fliets of interest are avolded, With respect to
electronic methods for providing informa-
tion about funding opportunities or accept-
ing applicants’ submissions of information,
each Federal awarding agency is responaible
for compliance with Section 508 of the Reha-
bilitation Act of 1973 (26 U.S.C. 794d).

In addition, if the FPederal awarding agency
permits applicants to nominate suggested re-
viewers of their applications or suggest those
they feel may be Inappropriate due to & con-
flict of interest, that information should be
included in this section.

3. For any Federal award under a notice of
funding opportunity, if the Federal awarding
agency anticipates that the total Federal
share will be greater than the simplified ac-
quigition thresheld on any TFederal award
under a notice of funding opportunity may
include, over the period of performance (see
§200,88 Simplified Acquisition Threshold),
thig gection must also inform applicants:

i. That the Federal awarding agency, prior
to making a Federal award with a total
amount of Federal share greater than the
simplified acquisition threshold, is required
to review and comnsider any Iinformation
about the applicant that ig in the designated
integrity and performance system accessible
through SAM (currently FAPIIS) (see 41
T.8.C, 2313)
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ii. That an applicant, at its option, may re-
view information in the designated integrity
and performance systems accessible through
SAM and comment on any information about
itgelf that a Federal awarding agency pre-
viously entered and is currently in the des-
ignated integrity and performance system
accesgible through SAM,;

1ii. That the Federal awarding agency will
consider any comments by the applicant, in
addition to the other information in the des-
ignated integrity and performance system,
in making a judgment about the applicant’s
integrity, business ethics, and record of per-
formance under Federal awards when coin-
pleting the review of risk posed by appli-
cants as deacribed in §200.206 Federal award-
ing agency review of risk posed by appli-
cants,

4. Anticipated Announcement and Federal
Award Dates—Ogptional. This section is in-
tended to provide applicants with informa-
tion they can use for planning purposes. If
thers is a single application deadline fol-
lowed hy the simultaneous review of all ap-
plications, the Federal awarding agency can
include in this section infermation about the
anticipated dates for announcing or notl-
fying successful and unsuccessful applicants
and for having Federal awards in place, If ap-
plications are received and evaluated on a
“rolling”’ basis at different times during an
extended period, it may be appropriate to
give appiicants an estimate of the time need-
ed to process an application and notify the
applicant of the Federal awarding agency’s
decision.

T, FEDERAL AWARD ADMINISTRATION
INFORMATION

1. Federal Award Notices—Required, This
section must address what a saccessful appli-
cant can expect to receive following selec-
tion. If the Federal awarding agency’s prac-
tice 1s to provide a separate notice stating
that an application has been selected hefore
it actuwally makes the Federal award, this
section would be the place to indicate that
the Ietter is not an authorization to begin
performance (to the extent that it allows
charging to Pederal awards of pre-award
costs at the non-Federal entity’s own risk).
Thig section should indicate that the notice
of Federal award signed by the grants officer
(or eguivalent) is the authorizing document,
and whether it 1s provided through postal
mail or by elsctronic msans and to whom. It
algso may address the timing, form, and con-
tent of notifications to unsuoccessful appii-
cants. See also §200,210 Imformation com-
tained in a Federal award.

2. Administrative ond National Policy Re-
quirements—Regquired. This section must iden-
$ify the msual administrative and national
policy requirements the Federal awarding
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agency’s Federal awards may include. Pro-
viding this information lets a potential ap-
plicant identify any requirements with
which it would have difficulty complying if
its application is successful. In thoge cases,
early notification about the requirements al-
lows the potential applicant to decide not to
apply or tc take needed actions before re-
ceiving the Federal award., The announce-
ment need net include all of the terms and
conditions of the Federal award, but may
refer to a document (with information about
how to obtain it) or Internet site where ap-
plicants can see the terms and conditions. If
this funding opportunity will lead to Federal
awards with scme special terms and condi-
tions that differ from the Federal awarding
agency’s usual (sometimes called “‘general’’)
terms and conditions, this section should
highlight those special terms and conditions.
Doing sc will alert applicants that have re-
celved Federal awards from the Federal
awarding agency previougly and might not
otherwise expect different terms and condi-
tions. For the same reason, the announce-
ment should inform petential applicants
about apecial requirements that could apply
to particular Federal awards after the review
of applications and other information, based
on the particular circumstances of the effort
to be supported (e.g., if human subjects were
tio be involved or if some gituations may jus-
tify special terms on intellectual property,
data sharing or security requirements).

3. Reporting—Required. This section must
include general information about the type
(e.g., financial or performance), frequency,
and means of submission (paper or elec-
tronic) of post-Federal award reporting re-
gquirements. Highlight any special rsporting
requirements for Federal awards under this
funding opportunity that differ (e.g., by re-
port type, frequency, form/format, or cir-
cumstances for use) from what the Federal
awarding agency’'s Federal awards usually
reguire. Federal awarding agencies must also
describe in this section all relevant require-
ments such as those at 2 CFR 180.835 and 2
CFR 180.350.

If the Federal share of any Federal award
may include more than $500,000 over the pe-
riod of performance, this section must in-
form potential applicants sbout the post
award reporting requirements reflected in
Appendix XII--Award Term and Condition
for Reciplent Integr