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Albert J. Garnier

Vice President, Bulk Operations
Metropolitan Stevedore Company
720 East "E" Street

Wilmington, California 90744

Subject: Amended and Restated Preferential Assignment Agreement
HD-5000 as Amended
Acceptance of Coal Shed Improvements

Dear Mr. Garnier:

The Board of Harbor Cdmmissioners, at its meeting of March 20, 1995, approved
final acceptance of the new 150,000 ton coal shed at Pier F.

Under the terms of Paragraph 7 of the amended and restated Preferential
Assignment Agreement HD-5000 as amended, the guaranteed minimum tonnage will
be increased from the current 15,000,000 metric tons to 17,476,000 metric tons for
the period April 1, 1991 through March 31, 1996.

The guaranteed tonnage will be subject to additional increases when final costs for
the coal shed are in and the railyard improvements are completed and accepted.

Enclosed for your reference is an analysis sheet showing how the new guaranteed -
tonnage was computed. If you have any questions, please contact Paul Peterson
in our Properties Division at (310) 590-4162. :

Sincerely,

S. R. Dillenbeck
Executive Director

PEP:jlb
Enclosure

CC: Mike Slavin, Finance

retceal pep PRESIDENT'S “E” AND“E-STAR" __%@t_
AWARDS FOR EXCELLENCE IN EXPORT < somie/




METROPOLITAN STEVEDORE COMPANY
COMPUTATION OF
NEW GUARANTEED MINIMUM TONNAGE

Current Guarantee April 1, 1991 through March 31, 1996 15,000,000 M.T.

Additional Guarantee upon Completion of Coal Shed

(effective 04-01-95) 12,380,000 M.T.* x 12/60 or 1/5

(no. of months remaining in 5 yr. period of agreement

commencing 04-01-91) 2,476,000 M.T.

New Guarantee for the Period 04-01-91 through 03-31-96 17,476,000 M.T.

*  As referenced in Paragraph 7.1 of Preferential
Assignment Agreement HD-5000, as Amended.

metcoal.pep/04-11-95
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Assignee's payments under paragraph 5.1 are made.

7. TONNAGE GUARANTEE AND COMPENSATION
RENEGOTIATIONS: The parties agree that the minimum tonnage of
dry bulk commodities to be shipped through the premises and
bulkloading facility during the five (5) year pgrtion of the
term commencing April 1, 1991 and ending March 31, 1996 shall
be fifteen million (15,000,000) metric tons ("Guaranﬁeed
Minimum Tonnage®).

7.1 The Guaranteed Minimum Tonnage shall be
subject to adjustment upon completion of the improvements
described in paragraph 9 and acceptance thereof by the
City. 'As of the first day of the month next succeeding
the month in which the city accepts the improvements, in
total or individually, the Guaranteed Minimum Tonnage
shall be increased for the remainder of the term (subject
to adjustment as provided in paragraph 7.2 and 11) by
17,510,000 metric tons (if the city accepts the
improvements in total) of by 12,380,000 metric tons upon
acceptance of the storage shed by 4,395,000 metric tons
upon acceptance of Shiploader No. 3 and by 735,000 metric
tons upon acceptance of the railyard improvements. Any
increase in the Guaranteed Minimum Tonnages provided in
the preceding sentence resulting from the acceptance of
the improvements described 1in péragraph 9 shall be
prorated based upon the number of months.remaining in the
five (5) year period following the effective date of this
Agreement. If the total cost of the improvements
described in paraqraph 9 shall either exceed or be less
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than Twenty-two Million and No/100 Dollars
($22,000,000.00), the Guaranteed Minimum Tonnage shall be
further adjusted as of the first day of the month next
succeeding the month in which the last of the improvements
to be constructed is accepted by the City by an amount
equal to Seven Hundred Thirty-five Thousand (735,000)
metric tons for each One Million and No/100 Dollars
($1,000,000.00) or fraction thereof that the total cost of
the improvements described in paragraph 9 incurred by the
Ccity exceeds or is less than Twenty-two Million and No/100
Dollars ($22,000,000.00). "City's costs" and the "total
cost of improvements described in paragraph 9" shall mean
&nd include, but not be limited to, the costs of design,
construction and testing of the improvements, including
direct and allocated costé for labor, materials,
expansion, supervision, taxes, transportation,
administrative and general expense and other indirect or

overhead expenses.

7.2. For the balance of the term, the Guaranteed

Minimum Tonnage shall be renegotiated and adjusted with an

effective date for each such adjustment of April 1, 1996,

April 1, 2001 and April 1, 2006. If the parties are

unable to agree on the Guaranteed Minimum Tonnage, the

amount thereof shéll be determined by arbitration in
accordance with the provisions of paragraph 1l.

7.3. The tonnage of all dry bulk commodities

stored on Pier G but shipped by Assignee or anyone else

from anv other facility within the Port of Long Beach

14
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AMENDED AND RESTATED

PREFERENTIAL ASSIGNMENT AGREEMENT

THIS AMENDED AND RESTATED PREFERENTIAL ASSIGNMENT

AGREEMENT is made and entered into as of /Z21A42~¢w [2

A -
199}, pursuant to ordinance No. HD-/J f’/ adopted by the Board of

Harbor Commissioners of the City of Long Beach at its meeting

z
of fronuiny /9, 1992, by and between CITY OF LONG BEACH, a

/municipal corporation, acting by and through its Board of

Harbor Commissioners ("City") and METROPOLITAN STEVEDORE
COMPANY, a California corporatién ("Assignee").

1. RECITALS: This Amended and Restated Preferential
Assignment Agreement is made and entered into with reference to
the following facts and objectives:

1.1. City is the owner of a certain marine
terminal facility at Pier G, Berths 212 to 215, inclusive
within the Harbor District of the City of Long Beach which
includes the wharves and adjacent wharf premises, ship
bulkloader, stacker, conveyors, structure, and appurtenant
equipment for stockpiling and reclaiming bulk commodities;
and

1.2. on January 15, 1981 City and Assignee
entered into a Preferential Assignment Agreement for the
use of the marine terminal facility referred to in
paragraph 1.1 (Harbor Department Document No. HD-3274 and
Federal Maritime Commission Agreement No. 224-003939)
which was amended on May 9, 1985 (Harbor Department
Document No. HD-3964 and Federal Maritime Commission

1  Document No. HD- 500

e
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Agreement No. 224-003939-001); on January 8, 1987 (Harbor
Department Document HD-4238 and Federal Maritime
Commission Agreement No. 224-003939-002); and on August
27, 1987 (Harbor Department Document No. HD-4328 and
Federal Maritime Commission Agreement No. 224-003939-003).

1.3  The parties desire to further amend the
Preferential Assignment Agreement to revise the
description of the marine terminal facility to include
additional land areas, to provide for the construction of"
additional improvements and to revise the compensation
formula.

1.4. In accordance with‘the Federal Maritime
Commission's rule set forth in 46 CFR § 560.402, the
parties intend by this Amended and Restated Preferential
Assignment Agreeﬁent to set forth all of their agreements
and understandings and to entirely restate the terms and
conditions of the Preferential Assignment Agreement
referred to in paragraph 1.2.

2. TERM: The term of this Agreement commenced on
April 1, 1981 and shall end on March 31, 29}4:;é’ by Kﬁzvﬂﬁﬁdnwﬁb

3. PREMISES: City grants to Assignee and Assignee
accepts the following assignments:

3.1. A nonexclusive preferential assignment of
the wharf at Berths 212 to 215, inclusive, and the
adjacent wharf premises together with mechanical ship
bulkloader, stacker, conveyors, structures and appurtenant
equipment for stockpiling and reclaiming bulk commodities,
and the water area adjacent thereto required for berthing

2
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of vessels (Parcels I, II, IIXI, IV, V on Harbor Department
Drawing No. HD-3457 and Parcels VI, VIII on Harbor
Department Drawing No. HD 4-62 and Parcel IX on Harbor
Department Drawing No. HD 4-92).

3.2. An exclusive preferential assignment of
the Harbor Department-owned office. building containing
approximately 10,065 square feet and gear shed (Parcel VII
on Harbor Department Drawing No. HD 4-62).

3.3. An exclusive preferential assignment of
the coal shed to be constructed by City on Parcel IX in
accordance with the provisions of paragraph 9.

3.4. A right of ingress and egress to and from
Assignee's truck dump over land area shown on Harbor
Department Drawing No. HD 3-244.

3.5. The premises assigned are shown on Harbor
Department Drawings Nos. HD-3457 (Rev. 8/13/91), HD 4-62
(Rev. 3/18/85), HD 4-92, HD 3-244, attached hereto and by
this reference made a part hereof.

3.6. City reserves for itself, its grantees and
assignees, and their successors in interest and assigns,
the right of access over, through and across Parcel I of
the premises to areas on Pier G southerly of and/or
surrounded in part by Parcel I and located easterly of

Berths 212 to 215, inclusive, which areas are not assigned

to Assignee by this Agreement.

3.7. The use of Parcels III and IV of the
premises is subject to non-exclusive rights granted to
third parties to use said parcels, subject to Assignee's

3




10

11

12

13

14

John R. Calhoun
City Attorney of Long Beach

333 West Ocean Boulevard

15

Long Beach, California 90802
Telephone (213) 590-6061

16

17

18

L-99 (1085

preferential use, for the construction, maintenance,
operation, repair and renewal of conveyor transfer systems
thereon (as more particularly described in Harbor
Department Documents Nos. HD-1909 [Atlantic Richfield

Company, HD-4435 [Chevron U.S.A. Inc.], HD-4638 ([Applied

‘Industrial Materials Corporation), and HD-1978 [Beacon 0il

Company], which documents, with amendments thereto
(collectively referred to ‘as "Harbor  Department
Documents"), are on file in the offices of the Harbor
Department, and City reserves for itself, its grantees and
assignees, and their successors in interest and assigns,
the right of access to said Parcels III and IV in
connection therewith. |

3.8. Assignee is granted an exclusive air and
surface easement to construct, maintain and use an
overhead pedestrian bridge owned by City as set forth in
Harbor Department Drawing HD 4-62, including the right to
use certain surface areas for bridge footings and
supports, and Assignee agrees to maintain the overhead
pedestrian bridge in good order, condition, repair and in
compliance with all laws, rules, orders and regulations of
governmental agencies having jurisdiction.

3.9. City reserves the right to adjust the
boundary lines by an enlargement or reduction in the sizes
of various parcels. In such event, the attached Harbor
Department Drawings shall be revised to reflect such
boundary revisions, and the revised drawings shall be
attached to this Agreement and filed with the Federal

4
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Maritime cOmmission.

3.10. There are excepted and reserved from the
premises all minerals and mineral rights of every kind and
character now known to exist or hereafter discovered,
including without limiting the generality of the
'foregoing, 0il, gas and water rights, together with the
full, exclusive and perpetual rights to explore for,
remove and dispose of said minerals, or any part thereof,
from the premises without, however, the rights of surface
entry upon the premises.

3.11. This Agreement and all rights granted to
Assignee hereunder are subject to restrictions,
reservations, conditions and encumbrances of record,
including, without limitation, the following legislative
grants, to wit: Chapter 676, Statutes‘of 1911; Chapter
102, Statutes of 1925; Chapter 158, Statutes of 1935;
Chapter 29, Statutes of 1956, First Extraordinary Session;
Chapter 138, Statutes of 1964, First Extraordinary
Session; the Charter of the City of Long Beach; and the
Federal navigational servitude.

4. USE OF PREMISES: The premises may be used by

Assignee for the docking and mooring of vessels, the

assembling, stockpiling, handling, loading and unloading of dxy
bulk commodities and other commodities and cargo into and from

such vessels over, through and upon such premises and from and

[

upon other vessels, barges and llghters prov1ded‘A551gnee shall

notify C1ty in wrltlng before handllng any commodlty or cargo

other than dryﬁhglgecommoglt;es aFMFhe‘premlses. The right

5
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hereby granted to use said premises shall not be exclusive

(except as to office buildings, coal shed and gear shed).

4.1. Notwithstanding anything to the contfary
appearing in this Agreement, the c¢oal shed to be
constructed by City on Parcel IX in accordance with the
provisions of paragraph 9 and exclusively assigned to
Assignee shall be used solely for the storage of coal and
no other commodity. In the event City shall waive the
limitation on use or consent to a different use of the

facility to be constructed on Parcel IX, City shall first

notify in writing all tenants and/or preferential

assignees of premises situated on Pier A and Pier G of its
intent to waive or consent to the different use. No such
waiver of consent shall be effective for any purpose
unless such written notice is given by City. |

4.2. Whenever the premises in which Assignee

has a non-exclusive preferential assignment, or any part

thereof, are n6£rre§££féa;ﬂin whole or in part, for the
uses permitted hereunder, the Executive Director of the
Long Beach Harbor Department ("Executive Director") shall
have the right to and may make temporary assignments to
any other person, firm or corporation to use the premises,
or any part thereof, as provided in Port of Long Beach
Tariff No. 4, as the same now exists or hereafter may be
amended or restated ("Tariff No. 4") and all tariff
charges accruing in connection with such temporary
assignment shall be and remain the property of City.
4.3. The bulkloading equipment and facilities

6
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situated on the premises shall not be temporarily assigned
for the handling of such commodities which, in the opinion
of the Executive Director, are not suitable.

4.4. The Executive Director shall require
temporary assignees to comply with all applicable laws and
regulations and to defend and to indemnify Assignee, the

City of Long Beach, its Board of Harbor Commissioners

(individually and collectively), and their officers and

employees from all actions, suits, proceedings, claims and
demands, loss, liens, costs, expense and liability, of any
kind and nature whatsoever, for injury to or death of
persons or damage to property, brought, made, filed
against, imposed upon or sustained by Assignee, the City
of Long Beach, its Board of Harbor Commissioners
(individually and collectively) or their officers and
employees, and arising from or attributable to or caused,
directly or indirectly, through negligence or otherwise,
by such temporary assignﬁent and use or occupancy of the
premises, or the machinery, equipment, structures and
improvements located on the premises or from operations
conducted thereon by such temporary assignees, their
officers, agents or employees, or by any person or persons
acting on their behalf.

4.5. The premises shall not be used for any
other purposes without the prior written consent of the
Executive Director, and in no event, anything to the
contrary notwithstanding, shall the premises be used for
any purpose which shall interfere with commerce,

7
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16}

navigations or fisheries, or be inconsistent with the
trusts upon which the lands on which the premises are
located are now or may hereafter be held by the City of
Long Beach.

4.6. Assignee's function as operator of the
bulkloading facility is to receive the bulk commodities as
they are delivered to the premises by truck, rail or
otherwise, to stockpile them and/or to deliver thém to the
end of the spout over the vessel to be loaded, and that
the bulkloading facility has completed delivery when the
commodities flow out of the spout. ‘All functions in
receiving and stoWing the bulk commodities aboard the
vessel, including the trimming of the cargo by use of
mechanical trimmers or by the spout, are those of the
stevedore. Assignee, as operator of the bulkloading
facility, shall perform no function on the vessels. It is
recognized that Assignee is also engaged in the business

of a stevedore at the Port of Long Beach, and that

Assignee may, in its capacity as stevedore and not in its

capacity as operator of the bulkloading facility, be
requested to, and will, perform stevedoring functions in
connection with the loading of bulk commodities aboard
vgssels. However, it is further understood and agreed
that Assignee shall not have the exclusive right to
perform stevedoring services upon the premises or upon
vessels berthed at Berths 212 to 215, inclusive, and that
any responsible person, firm or corporation may come upon
the prehises for the purpose of performing stevedoring

8
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operations when requested to do so by any steamship
operator, master, agent, charterer or by any person
legally responsible for the loading or unloading of a
vessel berthed at Berths 212 to 215, inclusive.

4.7. In addition to the rights granted to third
parties to use Parcels III and IV of the premises (as
recited in paragraph 3.7), City has also granted to said
third parties by the Harbor Department Documents certain
rights to use City's conveyor system and the wharves at
Berths 212 to 215, inclusive, (subject to Assignee's
preferential rights granted by City) for the conveyance of
the bulk commodities of said third parties from their
leased premises to the bulk commodity conveyor and loading
system on the premises, in accordance with the covenants,
conditions and agreements contained in the Harbor

Department Documents. The Harbor Department Documents

- also provide that said third parties may exercise their

rights granted by City by contracting with Assignee herein
or with independent stevedoring contractors and terminal
operators who may request assignments of City's conveyor
system from City, for the movement of bulk commodities
from their leased premises as to wharf for loading aboard

vessels.

5. TARIFF CHARGES - BOOKS AND RECORDS: Assignee

shall pay, or cause to be paid, to City as rent for the use of
the premises all tariff charges accruing under Tariff No. 4 in

connection with the use of the premises hereunder by Assignee.

5.1. On or before the tenth (10th) day following

9
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the departures of each vessel docking at Berths 212 to
215, inclusive, Assignee shall file with the Executive
Director, on forms approved by City, a statement verified
by the oath of Assignee's manager or other duly authorized
representative, showing all wharfage and other applicable
charges which shall have been assessed in accordance with
the provisions of Tariff No. 4 with respect to each such
vessel. Within forty-five (45) days (or such other period
of time as may be prescribed in Tariff No. 4, Item 714(c])

after the departure of a vessel docking at Berths 212 to

~ 215 inclusive, Assignee shall pay City all such wharfage

and other applicable tariff charges.

5.2. On or before the tenth (10th) day of each
month, Assignee shall file with the Executive Director, on
forms approved by City, a statement verified by the ocath
of Assignee's manager or other duly authorized
representative, showing all wharfage charges which shall
have been assessed where £hé departure of such a vessel is
not involved and for all wharf demurrage, storage and
other charges, if any, during the preceding calendar
month. Assignee shall pay to City all such tariff charges
at the same time payments under paragraph 5.1 are made.

5.3. Assignee shall furnish such additional
reports relating to its use of the premises as may be
requested by the Executive Director. _Assignee shall keep
full and accurate records rélating to its operations on
the premises, and the records shall be subject to
inspection and audit by representatives of City at any and

10
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all reasonable times during normal business hours, and
copies may be made of any and all such records. Said
records shall be kept at Assignee's principal place of
business in the City of Los Angeles or at Assignee's
office on Pier G, Port of Long Beach.

5.4. Within ninety (90) days after the end of
Assignee's fiscal year, Assignee shall prepare and deliver
or cause to be prepared and delivered to City a complete
annual financial statement prepared in accordance with
generally accepted accounting principles containing a
statement of inéome and retained earnings and a balance
sheet statement for all of its operations which statement
shall be certified by an independent certified public
accountant.

5.5. For any bulk commodities stockpiled by
Assignee on the premises and which may thereafter be
removed without passing over the wharf at Berths 212 to
215, inclusive, As_signee‘shall pay to City a sum equal to
the wharfage charges applicable thereto as prescribed by
Tariff No. 4, as if the bulk commodity had passed over the
wharf.

5.6. As an accommodation and. without relieving
Assignee of its obligation to pay all tariff charges, City
agrees to invoice each vessel, its owners, charterers or
agents for tariff charges other than wharfage and
equipment rental (as provided in paragraph 6) and to
accept payment from the vessel, its owners, charterers or
agents. In the event City shall be unable to affect

11
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collection of tariff charges invoiced to the vessel, its
owners, charterers or agents within forty-five (45) days
after the date of City's invoice, Assignee shall pay to
the City within fifteen (15) days after demand the amount
of the tariff charges so invoiced without interest or late
charges; provided, however, if Assignee shall fail or
refuse to pay upon demand the amount of tariff charges so
invoiced, the invoice shall be deemed delinquent and shall
bear interest as provided in paragraph 5.7.

- 5.7. All delinquent payments of tariff charges
or other payments due City pursuant to this Agreement
(whether invoiced by the City to Assignee or to a vessel,
its owner, charterers or agents) shall bear interest at
the rate prescribed in Tariff No. 4. All invoices issued
by City are due and payable upon presentation.

| 6. EQUIPMENT RENTAL CHARGE: In addition to the

charges to be paid under paragraph 5 and in consideration of

PRSEEES

the granting of this preferential assignment of the premises
and bulkloading facilities located thereon, Assignee shall pay
to City as equipment rental charge in the amount prescribed in
Item 515 of Tariff No. 4 for all merchandise in bulk handled by
the bulkloading facilities by Assignee during the preceding
calendar month. Merchandise in bulk shall be deemed "handled"
only where (1) it is loaded aboard a vessel or (2) having been
received at or by the bulkloading facilities, it is removed
from the premises other than by loading aboard a vessel, with
the use of said bulkloading equipment and facilities. Said
equipment rental charge shall be paid to City at the same time

12
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Assignee's payments under paragraph 5.1 are made.

7. TONNAGE GUARANTEE AND COMPENSATION

RENEGOTIATIONS: The parties agree that the minimum tonnage of

dry bulk commodities to be shipped through the premises and

bulkloading facility during the five (5) year portion of the
/

term commencing April 1, 1991 and ending March 31, 1996 shall
be fifteen million (15,000,000) metric tons ("Guaranteed
Minimum Tonnage"). | |
7.1 -The Guaranteed Minimum Tonnage shall be

égbject to adjustment upon completion of the improvements
described in paragraph 9 and acceptance thereof by the
€ity. ' As of the first day of the month next succeeding

the month in which the City accepts the improvements, in
total or individually, the Guaranteed Minimum Tonnage
;hall be increased for the remainder of the term (subject

to adjustment as provided in paragraph 7.2 and 11) by
»17,516,000 metric tons (if the City accepts the
imérovements in total) of by“ié;ﬁéa;dbﬁimetric tons upon
gccéptance of the stg;agé”shédiby 4,395,000 metric tons

upon acceptance ofbéhiploader No. 3 and byfijé;ddagmetric
tons ﬁédﬁﬂacceptance of the railyard improvements. Any
.vincrease in the Guaranteed Minimum Tonnages provided in
_the preceding sentence resulting from the acceptance of

‘the improvements described in paragraph 9 shall be
prorated based upon the number of months remaining in the
five (5) year period following the effective date of this
Agreement. If the total cost of the improvements
described in paragraph 9 shall either exceed or be less
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than Twenty-two Million and No/100 Dollars
($22,000,000.00), the Guaranteed Minimum Tonnage shall be
further adjusted as of the first day of the month next
succeeding the month in which the last of the improvements
to be constructed is accepted by the City by an amount
equal to Seven Hundred Thirty-five Thousand (735,000)
metric tons for each One Million and No/100 Dollars
($1,000,000.00) or fraction thereof that the total cost of
the improvements described in paragraph 9 incurred by the
City exceeds or is less than Twenty-two Million and No/100
Dollars ($22,000,000.00). "City's costs" and the "total
cost of improvements described in paragraph 9" shall mean
and include, but not be limited to, the costs of design,
construction and testing of the improvements, including
direct and allocated costs for 1labor, materials,
expansion, supervision, taxes, transportation,
administrative and general expense and other indirect or
overhead expenses. |

7.2. For the balance of the term, the Guaranteed
Minimum Tonnage shall be renegotiated and adjusted with an
effective date for‘each such adjustment of April 1, 1996,
April 1, 2001 and April 1, 2006. If the parties are
unable to agree on the Guaranteed Minimum Tonnage, the
amount thereof shall be determined by arbitration in
accordance with the provisions of paragraph 11.

7.3. The tonnage of all dry bulk commodities

Stored on Pier é but shipped by Assignee or anyone else
from any other facility within the Port of Long Beach
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shall be deemed tonnage handled at or through the premises
for the purpose of determining whether Assignee has met
its Guaranteed Minimum Tonnage requirement.

7.4. - In the event Assignee fails to handle the
Guaranteed Minimum Tonnage at or through the prenises
during any five (5) year segment of the term
("shortfall"), Assignee shall pay to City within thirty
(30) days after the end of such five (5) year segment in
which the Guaranteed Minimum Tonnage is not attained the
dollar equivalent to the shortfall. For the purposes of
this paragraph‘ 7.4 and subparagraphs 7.4.1 to 7.4.4
inclusive, the remaining years of the term shall be
divided into five (5) year segments commencing on April 1,
1996, April 1, 2001 and April 1, 2006. The shortfall
e#pressed in metric tons shall be converted to dollars as
follows:

7.4.1. The first fifteen million
(15,000,000) metric‘tons of the Guaranteed Minimum
Tonnage shall be converted to dollars by multiplying
the total of the wharfage charge set forth in Item
»2§§Aof Tariff No.>4 and the equipment rental charge
set forth in Item §i§ of ‘Tariff No. 4 by fifteen

million (15,000,000).

remsed oy Amendingad H2
rﬁJLég—~”~—ET%i§.2. The remainder of the Guaranteed

Minimum Tonnage shall be converted to dollars by
mulfiplying the wharfage.rate set_forth in Itemwgg§
of Tariff No. 4 by the amount of metric tons of the
Guarénteed Minimum Tonnage in excess of fifteen

15




1 million (15,000,000) metric tons.
2 7.4.3. The shortfall, expressed in dollars,
3: Mshall be determined by adding the dollar equivalents
4 ‘calculated under paragraphs 7.4.1 and 7.4.2 and
5 ;ubtracting from that sum the total tariff charges
6 pgid by Assignee to City pursuant to the provisions
7 of paragraphs 5 and 6.
8 RQO‘&&Q \07 ‘9~V\d G;W\\Ql}\f% .4. In the event the wharfage charges
9 set forth in Items 356 and 364 of Tariff No. 4 or
10 the equipment rental charge set forth in Item 515 of
11 Tariff No. 4 are changed during a five (5) year
12 segment of the term, the shortfall shall be
13 converted to dollars by (i) multiplying each
14 | applicable wharfage charge and/or equipment rental
15 charge by the number of days each such charge shall
16 be in effect during the five (5) year segment in
17 question; (ii) .-adding the results of said
18 multiplications; ana (iii) dividing by 1825. The
19 result of this calculation shall then be multiplied
20 by the difference between the tonnage actually
921 handled during the five (5) year segment and the
29 Guaranteed Minimum Tonnage.
23 7.5. If the premises, including the bulkloading
24 machinery, equipment, structures and improvements located
95 thereon, are damaged by fire, flood, earthquake,
2 explosion, the public enemy‘, or acts of God, or are seized
o7 or the operation thereof abated by governmental authority
98 so as to render the premises or facility wholly or
16
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partially untenantable or unfit for use, or so as to make
it impracticable for Assignee to make reasonable use of
the premises or to load vessels, or in the event that the
shipment of bulk commodities, normally handled at the
premises shall be prohibited by law or other governmental
regulation, or should the production and/or marketing of
petroleum coke, coal or other bulk commodities be
substantially reduced by reason of world-wide economic
conditions beyond the control of Assignee and its
customers for whom it handles the movement and loading of
such products, then there shall be a proportionate
reduction in the Guaranteed Minimum Tonnage according to
the nature and extent of the damage sustained or the
reduction in tonnages handled at the premises by reason
thereof by mutual agreement of the parties.

7.6. If, by reason of strikes or other labor
disputes, lockouts, or other work stoppages, Assignee is
unable to use the assignea premises for the uses permitted
hereunder, then there shall be a proportionate reduction
of the Guaranteed Minimum Tonnage commencing the thirty-
first day after receipt by City of notice of such labor
disturbance, by the percentage the number of days of such
labor disturbance (commencing with the thirty-second day
of said labor disturbance until such 1labor disturbance
ceases) bears to the entire term of this Agreement.
Should a labor disturbance commence after Assignee has
shipped the Guaranteed Minimum Tonnage, there shall be no
reduction in said Guaranteed Minimum Tonnage by reason of

17
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such labor disturbance.

8. MAINTENANCE AND REPAIR: Except as provided in
paragraphs 8.1 and 8.5, Assignee, at its cost, shall keep and
maintain the premises and all bulkloading machinery, equipment,
structures and improvements located thereon (but excluding the
water area, the wharf structure, fender systems, conveyor
terminals and pits) in good and substantial repair and
operating condition and shall make all necessary repairs
thereto and shall replace all worn or unfit parts and equipment
with parts and equipment of a standard quality not less than
the original equipment as of the commencement of the term of
this Agreement. Assignee's obligation of maintenance and
repair shall include all machinery and equipment located in the
conveyor tunnels and pits.

8.1. There shall be no duty to repair damage to
the premises, equipment and facilities caused by fire,
flood, earthquake, explosion, the public enemy, acts of
God, subsidence, or by‘ acts or neglect of City, its
officers and employees, or by the acts, conducts or
omission of third persons lawfully upon the premises
pursuant to express authorization granted by the Executive
Director.

8.2. Insofar as maintenance and repair of the
railroad trackage upon the premises is concerned, it is
acknowledged that Assignee and Southern Pacific
Transportation Company have enteréd into an agreement,
wherein said railroad trackage, on and near the premises,
will be maintained by Southern Pacific. It is agreed by
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City and Assignee, however, that to the extent said track
maintenance for trackage upon the premises is not
performed by Southern Pacific Transportation Company, it
shall be maintained by Assignee pursuant to the provisions
of this Agreement.

8.3. Except as herein provided, Assignee shall be
liable for and shall pay, or cause to be paid to City,
upon demand, the actual cost of all damages or repairs to
property owned by City, caused negligently or
intentionally, by Assignee, its officers, agents,
employees, licensees, invitees, or permittees, or by
vessels for which it furnishes services at Berths 212 to
215, inclusive, pursuant to this Agreement.

8.4. 1In the event Assignee fails to perform such
maintenance, repair and rehabilitation, as herein
provided, City within twenty-four (24) hours after written
notice to Assignee may undertake such maintenance, repair
and rehabilitation at the~expense of Assignee, as provided
herein. Assignee shall promptly reimburse City for City's
costs upon receipt of an itemized statement.

8.5. City, at its cost, shall be responsible for
maintaining the pier, wharves and bulkheads, and the
fender system on the premises, and shall make all
necessary repairs thereto, including any and all repairs
occasioned by reasonable wéar and tear and action of the
elements except where damage is caused by the negligent or

intentional acts, whether such acts be acts of commission

or omission, of Assignee, its officers, agents or"
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employees or of vessels for which Assignee furnished
services at Berths 212 to 215 inclusive pursuant to this
Agreement, in which case City may make all necessary
repairs, and Assignee shall reimburse City for the cost
thereof. Except for replacements due to reasonable wear
and tear and action of the elements, any required
relacement of sound wharf piling or elements of the fender
system arising from operations involving vessels calling
at Berths 212 to 215 inclusive will be presumed to have
resulted from or be caused by the negligent or improper
handling or berthing of such vessels.

8.6. Assignee shall at all times keep and
maintain the premises, machinery, equipment, structures
and improvements in a safe, clean, wholesome, sgg}tary and
sightly condition under all applicable federal, state,
mﬁnicipal and other 1laws, ordinances, rules and
regulations and to the satisfaction of the Executive
Director to the extent. that from time to time the
necessity for any such keeping or maintenance, directly or
indirectly, is caused by or arises out of any act,

omission, or neglect of, or any use or occupancy of, said

A e At s b

premises by Assignee, its officers, agents, employees,
licensees, permittees, or invitees.

8.7. Assignee waives the right to make repairs at
the expense of the City and waives the benefits of the
provisions of Section 1941 and 1942 of the cCalifornia
Civil Code relating thereto.

8.8. Assignee agrees to provide proper containers

20




10

1

13

14

15 ;

16

17

181

19}

[33)
[t

B 3 B B R B B

for trash, and to keep the premises, including the water
area, free and clear of rubbish, debris and litter at all
times, including debris from vessels and cargo loading and
unloading operations. No offensive or refuse matter, nor
any substance constituting any unnecessary, unreasonable
or unlawful fire hazard, nor material detrimental to the
public health shall ever be permitted to be or remain on
the premises and Assignee shall exercise reasonable care
to prevent such material or matter from being or
accumulating upon the premises. Unless caused by the
negligent or intentional acts or omissions of Assignee,
its officers, agents, servants or employees, or assignees
or third parties acting with the consent of Aséignee,
Assignee shall not be 1liable to City for any loss,
liability or damages sustained by City, arising out of or
connected with the presence on the premises of offensive
or refuse matters, substances constituting or consisting
of unnecessary, unreason&ble or unlawful fire hazards, or
materials detrimental to the public health.

9. IMPROVEMENTS: City, at its cost, shall design

and construct (i) a One Hundred Fifty Thousand (150,000) metric

ton coal storage shed on Parcel IX; (i})wg ngy(§9:m3w$hiploade§
for white bulk cargo; and (iii) a reconfigured Pier A Rail
Yard:“j%ﬁ% estimated cost of the improvements to be designed
and constructed by City is Twenty-two Million and No/100
Dollars ($22,000,000.00). Assignee acknowledges and agrees
that City shall not be obligatea to commence construction of

the improvements described in this paragraph and until City has

21




10!

12}

13

14
15 §

16

18 ]

L0 (1085

11}

17!

complied with the provisions of the California Environmental
Quality Act (“CEQA"), the California Coastal Act ("Coastal
Act"), and has obtained all permits, consents and approvals
reasonably required by governmental agencies having
jurisdiction. Upon compliance with the provisions of CEQA and
the Coastal Act and obtaining all requisite permits, consents
and approvals described in this paragraph, City shall
diligently prosecute the construction to completion. City
shall not be liable to Assignee and Assignee waives all claims
for damages from the City resulting from interruption of
Assignee's business during the course of construction.
See amenidracply LI and S o charees Yo Qv 4.

10. PROPERTY AND CARGO UNDER ASSIGNEE'S CONTROL:
City reserves the right to inspect the premises for fire
hazards and other hazards of a like kind or nature. City
assumes no responsibility or obligation to so inspect the
premises. City assumes no responsibility or liability for loss
or damage to the property of Assignee or property under the
care, custody or control of Aséignee, whether caused by fire or
other causes, nor does it assume any responsibility whatsoever
for any shortages of cargo handled by Assignee at the premises.
Assignee hereby waives all claims against City with respect to
such property, provided, however, that Assignee does not waive
claim for injury, loss or damage to property or to any person
on the premises in case such injury or damage is caused by the
sole negligence of City, or of any person for whose conduct
City is responsible. |

11. ARBITRATION: The parties hereto agree to
renegotiate the Guaranteed Minimum Tonnage at least sixty (60)

22
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days prior to the adjustment dates provided in paragraph 7.1.
The renegotiated figures shall be determined by the parties
according to the criteria set forth in paragraph 11.1.. If the
parties cannot agree upon the GuaranteedﬁMinimum Tonnage by
such date, the matter shall be determined by arbitration in
accordance with the provisions of paragraph 11.2.
11.1. In the negotiations to establish the
Guaranteed Minimum Tonnage, the parties shall take into
consideration the character of the premises, their Qalue,
the fair rental value of similar premises and facilities
devoted to similar use, the terms, conditions and
restrlctlons of this Agreement, the tonnage handled at the

R

premlses the return to the Clty, and any other facts and

data necessary for the proper determination of such
figures.

11.2. Whenever arbitration hereunder is
necessary, the party desiring arbitration shall select an
arbitrator and give written notice to the other party, who
shall select an arbitrator within ten (10) business days
after receipt of such notice. If the other party fails to
name such second arbitrator within said ten (10) business
days, the arbitrator named by the first party shall decide
the matter. The two arbitrators chosen shall, within ten
(10) business days after the appointment of the second,
select a third. If the two cannot agree upon a third, he
shall be appointed by any judge of the Superior Court of
the County of Los Angeles, California, upon application
‘made therefor by either party, upon ten (10) days' written
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notice to the other. Upon their appointment, the three
arbitrators shall enter immediately upon the discharge of
their duties and must determine the amount of said
equipment rental. Such arbitration proceedings shall be
in accordance with the provisions of Title 9 (Arbitratidn)
of Part 3 of the California Code of Civil Procedure. Each
party shall pay the fees and expenses of its appointed
arbitrator and one-half (1/2) of the fees and expenses of
the third arbitrator.

12. TACKLE AND LABOR: Assignee, at its cost, shall
provide all tackle, gear and labor for the docking or mooring
of vessels at the premises and shall provide, at its own cost
and expense, such appliances and employ such persons as it may
require for the handling of goods, wares, merchandise, and
passengers thereat. Assignee shall furnish and be responsible
for, the telescoping chutes, trimmers and related gear on the
boom of the ship bulkloader. Assignee agrees to make such gear
available to third parties to.whom City may temporarily assign
the ship bulkloader and premises pursuant to the provisions of
paragraph 4.1 herein, at reasonable rental rates and other
terms, subject to the approval of the Executive Director.

13. ACCESS TO PREMISES: City shall provide
vehicular and rail access to the premises from the Harbor
Department street and railroad trackage system. City's
authorized representatives shall have access to the premises at
all times for inspection, repair, fire and police purposes.

14. RIGHTS OF WAY: This Aqreément is subject to
rights of way and entry upon the premises for the installation,
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relocation, removal, operation and maintenance of sewers,
pipelines, conduits and telephone, telegraph, light, heat or
power lines, whether underground or overhead, as may from time
to time be determined by the Board of Harbor Commissioners, as
provided in Section 1207(g) of the Charter of the City of Long
Beach. Said activities shall be so conducted and said rights
of way shall be so located that a minimum of interference with
Assignee's use of the premises is encountered. City also
reserves the right to make such changes, additions and
alterations to the bulkloading machinery and equipment as it
deems necessary to accommodate the movement of merchandise in
bulk through the Port of Long Beach.

15. INDEMNIFICATION: Assignee shall defend and
indemnify the City of Long Beach, its Board of Harbor
Commissioners (individually and collectively) and their
officers and employees ("indemnified parties") from and against
any and all actions, suits, proceedings, claims and demands,
loss, liens, costs, expense énd liability, of any kind and
nature whatsoever, for injury to or death of persons, or damage
to property, including property owned by.the City of Long
Beach, brought, made, filed against, imposed upon or sustained
by an ihdemnified parties or any of them and arising from or
attributable to or caused, directly or indirectly, through
negligence or otherwise, by the use or occupancy of the
premises, or the machinery, equipment, structures and
improvements located thereon, or from operations conducted
thereon, by Assignee, its officers, agents or employees, or by
any person or persons acting on behalf of Assignee and with the
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knowledge and consent, express or implied, of Assignee pursuant
to this Agreement, or by reason of injury to or death of
employees of Assignee or others where liability arises out of
provisions of Section 6300, et seq. of the California Labor
Code or similar acts or statutes pertaining to the safety of
premises or of equipment.

16. LIABILITY INSURANCE: As a condition precedent to
the effectiveness of this Agreement, and in partial performance
of Assignee's obligations under paragraph 15 herein, Assignee
shall procure and maintain in full force and effect, while this
Agreement shall remain in effect, a policy or policies of
commercial general 1liability insurance from a company or
companies authorized to do business in the State of California,
with minimum limits of:

$5,000,000 combined single limit for death, personal
injury, bodily injury or loss sustaineq by any one
person or more than one person 1n any one
occurrence, and for damage to or loss of property
sustained in any one occurrence; and
$2,000,000 for damaée to or loss of property of the
City, caused by fire and explosion (Fire Legal
Liability).
16.1. The policy or policies shall provide as
follows:
16.1.1. That the City of Long Beach, the
Board of Harbor Commissioners, and their officers
and employees, while acting within the scope of
their authority, shall be additional insureds, such
insurance to be primary and not contributing with
any other insurance maintained by the foregoing, but

only as related to Assignee's actual operations for
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its own account under this Agreement and not when
the premises or facilities are being used or
operated by any other person or entity pursuant to
secondary or temporary assignment by the Executive
Director, as provided in paragraph 4.

16.1.2. That in the event of one insured
(whether named or additional) incurring liability to
any other insured (whether named or additional), the
policy shall cover the insured against whom claim is
or may be made in the same manner as if separate
policies had been issued to each insured.

16.1.3. That said policy or policies
shall either contain a blanket form of contractual
liability coverage, including contracts and
agreements, or there shall be attached to said
policy or policies an endorsement providing that
such insurance as is provided for therein shall
apply to the oblig;tions assumed by Assignee under
paragraph 15 of this Agreement.

16.1.4. That the same shall not be
cancelled or reduced until thirty-day written notice
of such cancellation or reduction has been served
upon the Executive Director by registered or
certified mail.

16.2. The City of Long Beach, the Board of

Harbor Commissioners (individually and collectively), and
their officers and employees shall not be liable for the

payment of any premiums or assessments on said policy
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or policies, and Assignee agrees to indemnify said City,
Board, and their officers and employees therefrom. Such
insurance may provide for such deductibles or self-insured
retention as shall be acceptable to the Executive
Director.

16.3. Assignee shall deliver certified copies of
the policy or policies or an endorsement on forms approved
by City ("evidence of insurance") to the Executive
Director for approval as to sufficiency and to the City
Attorney for approval as to form.

16.4. At least fifteen (15) days prior to the
expiration of any such policy, Assignee shall furnish City
with evidence of insurance demonstrating that such
insurance requi:eménts will continue to be met. 1If such
coverage is canceled or reduced, Assignee shall, within
ten (10) days after receipt of notice of such cancellation
or reduction, comply with said insurance requirements.
Assignee agrees to susﬁend and cease all operations
hereunder on the premises during such periods of time as
the required insurance coverage is not in effect and the
evidence of insurance has not been furnished as provided
in paragraphs 16.3 and 16.4.

16.5. The procuring of such policy or policies
of insurance shall not be construed to be a limitation in
any respect upon Assignee's obligations under paragraph 15
herein.

17. APPLICABLE LAWS: At all times Assignee, in its

use and occupancy of the premises and in the conduct of its

Lo e arundontrX % 5 28 for (L‘V\ﬁm&é)/»g kg Vv ()
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operations thereon, shall comply with and be subject to all
constitutional laws and lawful ordinances and regulations
applicable thereto, enacted by federal, state, municipal or
other governmental bodies or depértments or officers thereof,
including, but not limited to Tariff No. 4, the City Charter
and Municipal Code of the City of Long Beach, the Health and
Safety Code of the State of California, and the rules and
regulations of the Southern California Air Quality Management
District of the County of Los Angeles or its successor and of
the Los Angeles Regional Water Quality Control Board, but
Assignee shall not be obligated hereunder to do or perform any
act which City is obligated by this Agreement, or otherwise, to
do or perform. Assignee shall obtain any and all necessary

franchises, permits, licenses, certificates or similar

- documents of authority required by law.

18. WAIVER OF LIABILITY: Assignee hereby waives any
and all claims against City of Long Beach, its Board of Harbor
Commissioners (individually aﬁd collectively), their officers
and employees, for damage or loss caused by a suit or
proceeding, directly or indirectly attacking the validity of
this Agreement, or any part thereof, or by any judgment or
award in any suit or proceeding, declaring this Agreement null,
void, or voidable, or delaying the same, or any part thereof,
from being carried out.

19. LOAD LIMIT: No loading in excess of Eight
Hundred (800) pounds per square foot or any vehicular loading
in excess of an H20-S16 Highway Loading (the H20 indicatihg a
maximum of twenty [20] tons per truck and the S16 indicating a
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maximum of sixteen [16] tons per axle of semi-trailer) shall be
allowed ont that portion of the premises extending inboard from
face of wharf seventy-five (75) feet. No railroad loading
shall exceed thirty-two and one-half (32.5) tons per axle. No
loading in the remainder of the premises shall be such as to
damage paving or underground utilities. In the event City
finds that overloading by Assignee exists, Assignee, upon
receipt of notice thereof from City, shall immediately take
appropriate steps to correct the condition, and irrespective of
such notice, shall be responsible for any damage arising
therefrom. It is understood and agreed that the foregoing load
limits refer to area loads.

20. TAXES: Except where contested in good faith in
a court of competent jurisdiction, Assignee shall pay, prior to
delinquency, all 1lawful taxes, assessments and other
governmental or district charges that may be levied upon its
property and improvements of any kind located on the premises
and upon the interest granted under this Agreement. Assignee
recognizes and understands that this Agreement may create a
possessory interest subject to property taxation and that
Assignee may be subject to the payment of property taxes and
assessments levied on such interest. Assignee agrees that
payment of any such possessory interest tax or assessment shall
not reduce any compensation due City hereunder.

21. LIENS: Except where contested in good faith in
a court of competent jurisdiction, and except for liens arising
from taxes or tax assessments, Assignee shall keep the premises
and all improvements thereon free from liens of any kind or
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nature arising out of its operations, including any liens
arising out of any labor performed for or materials furnished
to or on behalf of Assignee on the premises. Assignee agrees
that it will at all times defend and indemnify City against all
claims for labor or materials in connection with the

construction, erection " or installation of - Assignee's

improvements made upon the premises, or from additions or

alterations made thereto, or the repair of same, by or at the
direction of Assignee, and the costs of defending against any
such claim, including reasonable attorneys' fees.

22. 8IGNS: No signs or placards of any type or
design, except safety or regqulatory signs prescribed by law,
shall be painted, inscribed or placed in or on the premises or
any building or structure located thereon without the prior
written consent of the Executive Director. Assignee agrees to
remove promptly and to the satisfaction of City, at the cost
and expense of Assignee, upon the expiration of the term or the
earlier termination of this Agreement, any and all signs and
placards placed by it upon the premises.

23. TERMINATION FOR GOVERNMENT USE: 1In the event
the United States of America, the State of California, or any
agency or instrumentality of said governments (other than the
City of Long Beach) shall, by condemnation or otherwise, take
title, possession or the rights to possession of the premises,
or any part thereof, City may, at its option, and, if the
taking has substantially impaired the utility of the premises
to Assignee, Assignee may, at its option, terminate this
Agreement as of the date of such taking, and all further
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obligations of the parties shall end, except as to liabilities
which shéll theretofore have accrued.

24. TERMINATION BY COURT DECREE: In the event any
court having jurisdiction in the matter shall render a decision
which has become final and which will prevent the performance
by City of any of its obligations under this Agreement, then
either party hereto may terminate this Agreement by written
notice, and all rights and obligations hereunder (with the
exception of any undischarged rights and obligations that
accrued prior to the effective date of termination) shall
thereupon terminate. |

25. RELOCATION ASSISTANCE: It is understood and
agreed that nothing contained in this Agreement shall create
any right in Assignee to relocation assistance or payment from
City under the provisions of Title 1, Division 7, Chapter 16 of
the California Government Code (Sections 7260 et seq.) upon the
expiration of the term of this Agreement or upon its earlier
termination.

26. NON-DISCRIMINATION: Assignee agrees, subject to
applicable laws, rules and regulations, that no person shall be
subject to discrimination in the performance of this Agreement
on the basis of race, color, religion, nétional origin, sex,
sexual orientation, AIDS, AIDS related condition, age,
disability, handicap, or Vietnam Era veteran status. Assignee
shall take affirmative action to ensure that applicants are
employed and that employees are tfeated during employment
without regard to any of these bases, including but not limited
to employment, upgrading, demotion, transfer, recruitment,
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John R. Calhoun
City Attorney of Long Beach
333 West Ocean Boulevard

Long Beach, California 90802

1 recruitment advertising, layoff, termination, rates of pay or
2|| other forms of compensation, and selection for training,
3 including apprenticeship. Assignee agrees to post in
conspicuous places available to employees and applicants for
5 employment notices to be provided by the City setting out the
6|l provisions of this nondiscrimination clause. Assignee shall in
- all solicitations or advertisements for employees state that
8 all qualified applicants will receive consideration for
9 employment without regard to these bases.

27. WAIVER OF CLAIMS: The parties hereto hereby

10

11 waive all claims against the other for damage or loss caused by
_ 12 any suit or proceeding, directly or indirectly attacking the
g 13 validity of this Agreement, or any part thereof, or by any
g 14 judgment of award in any suit or proceeding declaring this
g 15 Agreement null, void or voidable, or delaying the same, or any
g 16 part thereof, from being carried out, provided that Assignee

17 shall not be liable for payment of compensation hereunder to

18 the extent that, during any period, it is so prevented from

19 exercising its rights hereunder.

28. CONDUCT OF OPERATIONS: Assignee shall conduct

20

21 its operations on or about the premises in such a manner as
2 will, in the judgment of the Executive Director, in no way
0 weaken, damage or destroy, or tend to weaken, damage or
24 destroy, the premises or the bulkloading facilities located
o thereon; and in the event Assignee at any time contemplates or
2% performs an act which, in the Jjudgment of the Executive
7 Director, does or will so weaken, damage or destroy, or tend to
o8 weaken, damage or destroy them, then upon written notice from
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the Executive Director, Assignee shall forthwith and without
delay desist from performance of such act or acts.

29. HAZARDOUS WASTES: Assignee shall comply with
all applicable standards set by federal, state or local laws,
rules, regulations or orders related to Assignee's use or
occupancy of the premises including but not limited to any laws
regulating the use, storage, generation or disposal of
hazardous materials, as defined in paragraph 29.6 ("Hazardous
Material Standards"). Assignee shall establish, maintain and
observe a program of compliance with all applicable Hazardous
Materials Standards ("Compliance Program"). As a condition
precedent to the effectiveness of this Agreement, Assignee
shall submit its Compliance Program to the Executive Director
for review and approval; provided, however, such review and
approval shall not relieve Assignee of its obligations pursuant
to this paragraph 29. Assignee shall monitor its compliance
with Hazardous Materials Standards and immediately halt and
correct any incident of noncompliance. ‘On the second
anniversary date of the effective date of this Agreement (as
defined in paragraph 37) and every two (2) years thereafter,
Assignee shall submit either a certificate that the Compliance
Program conforms with all applicable Hazardous ‘Materials
Standards or a revised Compliance Program conforming to the
applicable Hazardous Materials Standards for review and
approval by the Executive Director. Any revised Compliance
Program shall not relieve Assignee of its obligations under
paragraph 29.

29.1 Assignee shall not cause or permit any
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hazardous material to be brought upon, kept or used in or
about the premises by Assignee, its agents, employees,
contractors or invitees in a manner or for a purpose
prohibited by any governmental agency or authority.

29.2 In the =event of any incident of
noncompliance which - under the Hazardous Materials
Standards or the Compliance Program must be reported
(whether to the City or another governmental agency having
jurisdiction) ("incident"), Assignee, at its cost, shall:
(1) .give City immediate notice of the incident, providing
as much detail as possible; (ii) as soon as possible, but
no later than seventy-two (72) hours, after discovery of
an incident submit a written report to City, identifying
the source or cause of the noncompliance of a material
nature and the method or action required to correct the
problem; (iii) cooperate with City or its designated
agents or contractors with respect to the investigation of
such problem; and (iv) promptly commence remediation of
the problem in accordance with a plan approved by all
governmental agencies having jurisdiction and diligently
prosecute the approved plan to completion.

29.3 For purposes of this paragraph 29, notice
shall be given to the Executive Director. Assignee shall
give such notice immediately following an incident in
person, by telephone or by facsimile followed by written
notice in accordance with paragraph 36.6.

29.4 Assignee shall be liable for all costs,
expenses, losses, damages, actions, claims, cleanup costs,
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penalties, assessments or fines arising from Assignee's
failure to comply with the Hazardous Materials Standards
and the Compliance Program including, but not limited to,
a failure to comply with any reporting requirements.

29.5 City shall have the right to conduct, at
its cost, periodic audits of Assignee's compliance with
the Compliance Program and management of hazardous
materials at the premises. The results of such audits
shall be provided to Assignee as soon as practicable
following completion. City shall have the right to direct
Assignee to clean up, at Assignee's cost, any spills or
discharges of hazardous materials at the premises which
occur any time during the term. City acknowledges that it
is not the intent of this paragraph 29 to prohibit
Assignee from operating its business. Assignee may
operate its business according to the custom of the
industry and all applicable laws so long as the use or
presence of hazardous materials is strictly and properly
handled, monitored and disposed of according to all
Hazardous Materials Standards, the Compliance Program and
the terms of this Agreement. In the event City's audit
discloses any material noncompliance with the Hazardous
Materials Standards, the Compliance Program, or unreported
releases of hazardous material, Assignee shall reimburse
the City for City's cost in performing the audit.

29.6 As used herein, the term "hazardous
material" means any hazardous or toxic substance, material
or waste which is or becomes regulated by any local
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governmental authority, the State of cCalifornia or the
United States Government.

30. ASSIGNMENT: No concession, license, permit or
privilege for the conduct of any business or other operation
for profit in, upon or from the premises, and no total or
partial assignment, transfer, gift or grant of control of this
Aqfeement or of the premises, whether voluntary or involuntary,
shall be valid for any purpose unless first approved by City's
Board of Harbor Commissioners. Neither this Agreement nor any
interest therein shall be assignable or transferable in
proceedings in attachment, or garnishment or execution against

Assignee or in voluntary or involuntary proceedings in

bankruptcy or insolvency or receivership taken by or aqainst'

Assignee or by a process of law, and possession of the whole or
any part of the premisés shall not be divested from Assignee in
such proceedings or by any process of law without the written
consent of City, and any breach of the provisions of this
paragraph shall cause this Agreement to terminate immediately
at the option of the City.

31. FIRE PROTECTION: All fire protection sprinkler
systems, fire hydrant systems, standpipe systems, fire alarm
systems, portable fire extinguishers and other fire-protective
or extinguishing systems or appliances which have been or may
be installed on the premises shall be maintained by Assignee in
an operative condition at all times except where repairs or
replacements are occasioned by normal wear and tear, which
shall be the responsibility of City. All repairs and servicing
shall be made in accordance with the provisions of the Long
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Beach Fire Code (Uniform Fire Code, 1976 Edition, developed by
the International Conference of Building Officials and the
Western Fire Chiefs' Association, as modified and amended by
ordinance of the City Council of the City of Long Beach) and
all additions, revisions and amendments thereto, including, but
not limited to,‘NFPA No. 13A-1976 relating to the care and
maintenance of sprinkler systems.

32. UTILITIES: City shall provide all utility
installations upon the premises, except telephone, and Assignee
shall pay, before delinquent, all utility costs and charges
resulting from its operations under this Agreement.

33. DEFAULT: If either party should fail to perform
any of its obligations hereunder (except when such failure
shall be excused under other provisions hereof), the other
party shall have the option of terminating this Agreement as
follows: The party not in default shall give written notice to
the party in default, stating specifically the default relied
upon by the pafty giving the notice as justifying termination
hereof. If said default or breach is not remedied within
thirty (30) days, if therein remediable, or if the party in
default fails'to commence promptly and attempt diligently to
remedy the same where said default or breach is not remediable
within thirty (30) days after said written notice, said party
not in default shall have the right forthwith to terminate this
Agreement. If, within such thirty-day period, the party in
default does remedy or remove said default or breach, or
commences promptly and attempts diligently to remedy or remove
the same where not remediable within said thirty-day period,
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and fully indemnifies the party not in default from any and all
loss and liability resulting from such default or breach, the
notice shall be withdrawn and this Agreement shall continue in
full force and effect; provided, however, the remedies of City
hereunder shall be cumulative and in addition to any other
remedies available. Upon any such forfeiture or termination by
City, all improvements of whatsoever character, constructed,
erected or installed upon the premises by Assignee shall, at
City's option, immediately become the property of City, as
provided in Section 1207(i) of the City Charter. For the
purposes of this paragraph, each of the covenants, conditions
and agreements imposed upon or to be performed by one party
shall, at the option of the other party, be deemed to be either
covenants or conditions, regardless of how designated in this
Agreement, provided, further, that the waiver or delay or
failure to pursue any remedy by either party in respect to any
default or breach of such covenants, conditions or agreements
shall not be construed as a waiver, either total or partial, of
such covenants, conditions or agreements, or of any subsequent
default or breach thereof.

34. DELIVERY OF POSSESSION: Assignee agrees that,
upon the termination or expiration of this Agreement, Assignee
will peaceably yield up and surrender the premises and allow
City to take peaceable possession thereof.

35. HOLDING OVER: Assignee shall not hold over after
the expiration of the term of this Agreement for any cause,
unless other terms, conditions and provisions be agreed upon in
writing by City and Assignee prior to the expiration of the
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36. MISCELLANEOUS PROVISIONS:

36.1. WAIVERS. No waiver by either party at any
time of any of the terms, conditions, covenants or
agreements of this Agreement shall be deemed or taken as
a waiver at any time thereafter of the same or any other
term, condition, covenant or agreement herein contained
nor of the strict and prompt performance thereof by the
party obligated to perform. No delay, failure, or
omission of either party to exercise any right, power,
privilege or option arising from any default nor
subsequent acceptance of compensation then or thereafter
accrued shall impair any such right, power, privilege or
option or be construed to be a waiver of any such default
or relinquishment thereof of acquiescence therein. No
option, right, power, remedy or privilege of either party
hereto shall be construed as being exhausted or discharged
by the exercise thereof in one or more instances. It is
agreed that each and all of the rights, powers, options or
remedies given to the parties hereto by this Agreement are
cumulative, and no one of them shall be exclusive of the
other or exclusive of any remedies provided by law, and
that the exercise of one right, power, option, or remedy
by a party shall not impair its rights to any other right,
power, option or remedy. :

36.2. LAW GOVERNING. This Agreement shall be
governed by the laws of the State of California, both as
to interpretation and performance.
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36.3. SUCCESSORS. This Agreement shall be
binding upon and shall enure to the benefit of the
successors and assigns of City and shall be binding upon
and enure to the benefit of the successors and permitted
assigns of Assignee.

36.4. " SEVERABILITY. Should any of <the
covenants, conditions 6r agreements of this Agreement be
held by a court of competent jurisdiction to be illegal or
in conflict}with any applicable law, or with any provision
of the Charter of the City of Long Beach, the validity of
the remaining portions or provisions shall not be affected
thereby.

36.5. INTEGRATION. This document constitutes
the whole agreement between City and Assignee. There are
no terms, obligations or conditions other than those
contained herein. No modification or amendment of this
Agreement shall be valid and effective, unless evidenced
by an agreement in writing and signed by the parties with
the same formalities and making specific reference to this
Agreement.

36.6. NOTICES. Any and all notices to be given
under this Agreement, or otherwise, may be delivered
personally or by facsimile transmission or by enclosing
the same in a sealed envelope, addressed to the party
intended to receive the same at its address designated
herein, and by depositing in the United States Postal

Service as registered or certified mail with postage

prepaid. When so given, such notice shall be effective
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upon delivery, if served personally or by facsimile
transmission, or from the date of mailing of the same.
For the purpose thereof, unless otherwise provided by
notice in writing from the respective party, the address
of City, and the proper party to receive any such notices
on 1its behalf, is the Executive Director, Long Beach
Harbor Department, P.0O. Box 570, Long Beach, California
90801, and the address of Assignee 1is Metropolitan
Stevedore Company, 211 Marine Avenue, Wilmington,
California 90744.

36.7. MODIFICATIONS. Notwithstanding any of the
provisions of this Agreement, the parties may hereafter,
by mutual consent, agree to modifications thereof or
additions thereto in writing. City shall have the right
to grant reasonable extensions of time to Assignee for any
purpose or for the performance of any obiigations of
Assignee hereunder.

36.8. gAgzggug. The use of paragraph headings
or captions in this Agreement is solely for the purpose of
convenience, and the saﬁe shall be entirely disregarded in
construing any part or portion of this Agreement.

37. EFFECTIVE DATE: The effective date of this

Amended and Restated Preferential Assignment Agreement shall be
the first day of the month next succeeding the month in which

city shall have complied with the provisions of the Shipping
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e STAPLE HERE =l .

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

bn January 29, 1992

.

State, personally appeared

Brian Y. Harrison

before me. the undersigned. a Notary Public in and for said

instrumen

* edged to me that the corporation

Gloria M. Radmilovich

*and E. J. Kaveney
( X)personally known to me or ( ) proved to me on the basis

. .of satisfactory evidence to be the person(s) who executed the within
-

,A;Secretar)/ou:behalf of the corporation therein named and acknowl-

* WITNESS my hyfid and offigjal seal. \

ﬁﬁsidem and CEQ,

executed it.

’ Name (Typed or Printed)

L-10 (8/82)

Rl L

> OFFICIAL SEAL
A Gloria M. Radmilovich

FINOTARY PUBLIC - CALIFORNIA
f  LOS ANGELES COUNTY

My Comm. Expires May 15, 1995§

(This area for official notarial seal)

cea e
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Act of 1984 with respect to the filing of the marine terminal

agreement.

Dated: \/Q-AJ 29 , 1992

Dated: \V/en/, 29 ., 1992

Dated: ‘7//‘/{'1’4/2/, 1992

METROPOLITAN STEVEDORE COMPANY,
a corporation

By égltﬁvf%’ééﬂ%ku» —_
M ____Ppresident

Prcowseyd

CHlEF EXjunvs OFFICER
/]
By (’/( / S |
Secreta
snwmag# KA EY
ASSIGNEE CeF FIANGIAL OFFIGER

CITY OF LONG BEACH, a municipal
corporation, acting by and
through its Board of Harbor
Commissioners

W//

§. R. Dillenbeck,
Executive Director
Long Beach Harbor Department

CITY

The foregoing Amended and Restated Preferential

Assignment Agreement is hereby approved as to form this 13Un

day of '}I&WUQA?% , 1992.

ECP:pw
1/28/92
M-6\METRO

JOHN R. CALHOUN, City Attorney

By <WW1 Cgﬁ_)

Senior Deputy
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Robert E. Shannon
City Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664

Telephone (562) 570-2200
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Assignment Agreement. The Amended and Restated Preferential
Assignment Agreement as so amended is referred to herein as
the "Agreement".

1.3 In order to comply with recently enacted
legislation and a recently amended rule of the South Coast
Alr Quality Management District, certain modifications and
additions need to be made to some portions of the Terminal
Faciiities, including both physical alterations and a change
in the permitted use of a portion of the Terminal
Facilities.

1.4 The parties agree that certain of such
modifications and additions to the Terminal Facilities can
be made more efficiently and with less disruption of ongoing
terminal operations if made by Assignee.

1.5 The parties intend by this Fifth Amendment to
set forth all of their understandings and agreements
regarding changes to the permitted use of the Terminal
Facilities, design and construction of the agreed
modifications and additions, allocation of the costs of such
work, and maintenance respoﬁsibilities.

2. Paragraph 4.1 of the Agreement is deleted and a

new paragraph 4.1 is added to read:

"4.1 The 150,000 metric ton capacity storage
shed constructed by City on Parcel IX of the Premises
and sometimes referred to as the "coal shed" may be
used by Assignee for either the storage and handling of

coal or the storage and handling of petroleum coke;

bo
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provided, it used by Assignee for petroleum coke, the
shed shall be sub-assigned to one or more petroleum
coke producers or marketers for storage of its or theilr
product. City hereby expressly approves sub-
assignments of one half of the shed to AIMCOR, Carbon
Products Group, and one half of the shed to TOSCO, each
for a period of ten (10) vyears commencing as of October
1, 2000. Any further or different sub-assignment shall
be subject to the express written approval of City in

its absolute discretion."”

3. Paragraph 9 of the of the Agreement is deleted in

its entirety and a new paragraph 9 is added to read:

"9, IMPROVEMENTS: In order to comply with recently

enacted legilislation and new rules of regulatory agencies,
City and Assignee have agreed to design and construct
certain modifications and improvements to the Terminal

Facilities upon the following terms and conditions.

9.1 Assignee, at its cost, has constructed
the work described in Exhibit "A-1" in accordance with
terms and conditions set forth in City’s Harbor
Development Permit No. HDP-00-021. Assignee shall
provide to City a copy of all "as-built" drawings and
other records relating to such work.

9.2 City shall reimburse Assignee for the
work described in Exhibit "A-1", in the form of credits

against rent and other amounts payable to City,
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provided, the total am-ount of such credits shall not
exceed the sum of Four Hundred Thousand Dollars
($400,000.00) .

9.3 Assignee, at its cost, may contract for
the design and construction of the work described in
Exhibit "A-2" ("New Work"). Such work consists of
modifications to City’s coal shed and appurtenances to
permit or make more efficient the handling of petroleum
coke at such facility. Assignee agrees that any work,
including without limitation, the New Work or work
similar thereto, which consists of modifications to
City's coal shed and appurtenances to permit or make
more efficient the haﬁdling of petroleum coke at such
facility (collectively the "Proposed Work") shall be
done at Assignee's cost. Assignee shall submit to the
Executive Director or his designee for approval all
proposed contracts for design and performance of the
Proposed Work, which approval shall not be unreasonably
withheld. The Proposed Work shall also be subject to
such conditions and limitations as may be set forth in
a Harbor Development Permit ("Permit") to be issued by
the Board of Harbor Commissioners for such work in
accordance with the provisions of Section 1215 of the
Long Beach City charter. Upon receipt of such approval
and 1ssuance of such Development Permit, Assignee shall
promptly commence and diligently prosecute to
completion all of the elements of the Proposed Work.

9.3.1 Assignee shall keep the Premises
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free and clear of any mechanic's, materialman's or
similar lien for any work done, labor performed or
material furnished by or for Assignee, and shall
defend, indemnify and hold City, its Board of
Harbor Commissioners (individually and collec-
tively) and its officers, agents and employees
harmless from and against all claims, liens,
demands, causes of action, liability, loss, costs
and expense, including reasonable attorney's fees,
of whatsoever kind or nature for any such work
done, labor performed or materials furnished on the
Premises to Assignee. Assignee shall have the right
to contest the correctness or the validity of any
such lien if, immediately on demand by City,
Assignee procures and records a lien release bond
issued by a corporation authorized to issue surety
ponds in California in an amount equal to one and
one-half times the amount of the claim or lien.

The bond shall meet the requirements of Civil Code

Section 3143 and shall provide for the payment of a
sum that the claimant may recover on the claim
(together with costs of sult, if claimant recovers

in the action).

9.3.2 Assignee shall notify City twenty
(20) days prior to commencement of construction to
enable City to post on the Premises and record a
Notice of Nonresponsibility under California Civil

Code Section 3094, or any other similar notice

182
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which may be allowed by law.

9.3.3 All Proposed Work shall be
accomplished expeditiously, in a good and
workmanlike manner within standards acceptable in
the community for similar construction. Assignee
shall conduct its construction so that such
activity will in no way interfere with the normal
operation and use of the Port of Long Beach by City
and other persons and organizations entitled to use
of the same.

9.3.4 If, during the construction of the
Proposed Work, Assignee shall discover or believe
that any materials being excavated from the
Premises contain hazardous material as that term is
defined in paragraph 29.6 below, Assignee, at its
cost, shall (1) promptly notify the Executive
Director of Assignee's discovery or belief; (ii) at
the request of Executive Director, initiate
chemical and/or physical analyses of the suspected
hazardous material; (iii) promptly submit all
laboratory or other test results upon receipt
thereof to the Executive Director; (iv) develop and
submit, for approval by the Executive Director, a
remediation plan providing for the disposal and/or
treatment of the hazardous material; (v) treat and
dispose of or remove the hazardous material in
accordance with regulations and orders of

governmental agencies having jurisdiction; (vi) if
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hazardous material is removed, replace the same
with clean structurally suitable fill material and
cause the excavation to be backfilled and
compacted; and (vii) promptly submit copies of all
waste manifests to the Executive Director.

9.3.5 Upon completion of construction,
the modifications and additions constituting the
Proposed Work shall become the property of City.

9.4 Subject to further approvals by the Board
of Harbor Commissioners of each specific modification
and improvement listed in Exhibit “B”, City, at its
cost, shall design and construct the modifications and
improvements described in Exhibit "B".

9.5 The actual total amount reimbursed by
City to Assignee under the provisions of paragraph 9.2
and the actual total amount expended by City pufsuant
to paragraph 9.4 shall be added to and be deemed part
of the total cost of improvements to the Terminal

Facility and shall be used to determine the Guaranteed

Minimum Tonnage as provided in paragraph 7.1.7

4. Paragraph 17 of the Agreement is amended in its

irety to read:

"17. OBSERVE APPLICABLE LAWS: At all times in its

use and occupancy of the Premises and in the conduct of its
operations thereon, Assignee, at its cost, shall comply with

all applicable federal, state, regional and municipal laws,
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ordinances and regulations (including but not limited to the
City Charter, the Long Beach Municipal Code and Tariff No.
4) and obtain all requisite permits for the construction of
improvements on the Premises and for the conduct of its
operations thereon.

17.1 Without limiting the foregoing, Assignee
shall ensure that the Premises, and Assignee's
operations on the Premises, fully comply with Rule 1158
of the South Coast Air Quality Management District, as
such rule now exists or may in the future be amended,
or any similar rule relating to control of petroleum
coke dust emissions which may supersede said Rule 1158.

17.2 Without limiting the foregoing, Assignee
shall comply with applicable provisions of the
Americans with Disabilities Act (42 USCS Sections
12101, et seq.) ("Act") and regulations promulgated
pursuant thereto in Assignee's use of the Premises and
operations conducted thereon. Additionally, as between
City and Assignee, Assignee shall be solely responsible
for assuring that the Premises are in compliance with
applicable provisions of said Act and related
regulations and shall hold City harmless from and
against any claims of failure of the Premises to comply

with the Act and/or related regulations.”

5. Drawing HD 4-92, dated 2-20-91 and depicting Parcel
IX of the Premises, 1s replaced with Drawing HD 4-92 (Rev. 12-18-

00) attached to this Fifth Amendment and incorporated by this
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reference.

6. The partilies acknowledge that certain operating and
maintenance standards applicable to the Premises need to be
developed and agreed upon in order to ensure compliance with
SCAQMD Rule 1158 and other regulations. In conjunction with the
required renegotiation of compensation for the segment of the
term commencing April 1, 2001, the parties agree to negotiate in
good faith: (i) facility "housekeeping" standards; (ii) operating
and maintenance standards; (i1ii) the reguirement for Assignee to
submit to City an annual budget for housekeeping and maintenance;
and (iv) provisions regarding annual or other periodic
inspections bv City.

7. Except as expressly provided in this Fifth Amend-
ment, all of the terms and conditions of the Agreement shall
remain unchanged and in full force and effect.

METROPOLITAN STEVEDORE COMPANY,
a California corporation

L& DFECEMZER , 2000 By: { Callahan
Name: JTAMES A CALLAHAN
Title: PRECIQEA/T, CED + Cfo

Deceriddan 28 | 2000 By
Name -
Title: VI E PR 0Fs T
ASSIGNEE
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© o , ss. )
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< Date Name and Title of Officer {(&.g., "Jane Doe, Notary Public™) A

Jo personally appeared James £ Calla fian s

4[ Name(s) of Signer(s)

h’ X personally known to me 4

% proved to me on the basis of satisfactory  °
I evidence
Q &
5; X et to be the person(s) whose name(s) is/are
% pe~: GR&SELA FRANCO é subscribed to the within instrument and %
< ~ v?\;fz: 2 Comm. # 1131413 0 acknowledged to me that he/she/they executed ¢
© 0 (ﬂf"@ NOTARY PUBLIC - CALIFORNIA the same in his/her/their authorized 2
< N \GE Los Angeles County o e ; ; o
g 2 N o Eapres Match 25,2001 ] Cgpacnty(les), anq that by his/her/their )
 —— - v signature(s) on the instrument the person(s), or 9
; 9 2

o the entity upon behalf of which the person(s) =
acted, executed the instrument. Jo
,3{ I
o WITNESS my hand anq official seal.
& - 9l

"h <~’ (, ' . . Q\_“) »
t - [ L B
;»;' Place Notary Seal Above Slg‘)mluré of Notary Pubfic &

X

R OPTIONAL :

) Though the information below is not required by law, it may prove valuable to persons relying on the document

“§ and could prevent fraudulent removal and reattachment of this form fo another document.
V‘; '
Description of Attached Document

s Title or Type of Document: 577k _Amend me u P B Amengod ane Pestor o Prefom e /
Ass, qnmiert /“/f7/*rr9/mﬂ/z7‘ )

f‘ Document Date: _“/‘)(76(’!)’1 [7&{’” )9 ZLL)L) ~ Number of Pages: /g? ’
% i
% Signer(s) Other Than Named Above: b
8
o Capacity(ies) Claimed by Signer ]
o Signer's Name: Jameos £. Callahan RIGHT THUMBPRINT R
@ OF SIGNER
g [ Individual A CEN = (\' F Top of thurmt hore 3
< )( Corporate Officer — Title(s): /i‘t’d jclent, CCO 5 C 1o 2
« [l Partner — Limited | General 5
o [ Attorney in Fact &
o 1 Trustee 2
" A 2
& Guardian or Conservator K
& . )
% Other: \J
;, ) / 7 -f‘z)
& Signer Is Representing: fetru /?Z)// 7 A ‘fi“’n/é’(/df‘{f 7 [‘, m f?ﬁﬂ)/ 5
3
RIS KRR R SR SR RSO CR ST G RIS ST O G TG TP 7 B G B P O G O G G O G 7 O A G S B 2
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CIT™Y OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

p .
Richard D. Steinke,
Executive Director
Long Beach Harbor Department
CITY

The foregoing Fifth Amendment is hereby approved as to

form.

f:@ 4’7/&% /f/ 200__//

RLL: CMG: dmp: pw
12/26/00
M-16\METRO.1\00~-01344

ROBERT E. SHANNON, Cﬁty Attorney

Charles M. Gale

Deputy

10




PIER G BULKLOADER TERMINAL IMPROVEMENTS

EXHIBIT A -1 Rule 1158 Improvements Completed by June 11, 2000:

Truck Wash #1 Water Sprays

New Sulex Truck Wash

Rotary Rail & Truck Dump Interim Enclosure & Water Misting System
Shiploader #1 Modifications

Shiploader #2 Modifications

Paving of Water Treatment Area

Coal Barn Modifications (for pet coke storage)

e Electrification of doors

¢ Doorway misting system

SOy W L b



PIER G BULKLOADER TERMINAL IMPROVEMENTS

EXHIBITA -2 Conversion of Coal Shed for Pet Coke Storage by Metro

New Truck dump

Modifications to Convevors 23 & 24
Conveyer 22 Modifications

Water Spray/Misting at top of piles

:pu)x\_)»-a



PIER G BULKLOADER TERMINAL IMPROVEMENTS

EXHIBITB Improvements by Port

Rotary Rail & Truck Dump permanent recladding.
Transfer Tower #1 Enclosure

Transfer Tower #2 Extension (for Coal Shed conversion to pet coke storage)
Transfer Tower #2 Enclosure

Enclose and Modify Conveyors 15 & 15B

Rail yard and Drainage Improvements

New Shiploader Option #9 of the Shiploader options

New Shiploader Improvements:

Wharf Upgrade

Conveyor C5 Modifications

New Conveyor 5D (Replacement for Conveyor G9)
New Conveyor 5A

New Transfer Tower

. Electrical Service

9. Waste Pet Coke Enclosure

10.  Pad #14 South Ramp relocation:

11. Paving of Pad #7 and under 5C & 5D

12. Pad #14 Conveyors
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FIRST AMENDMENT TO
SECOND AMENDED AND RESTATED

PREFERENTIAL ASSIGNMENT AGREEMENT

THIS FIRST AMENDMENT TO SECOND AMENDED AND RESTATED
PREFERENTIAL ASSIGNMENT AGREEMENT is made and entered into as of

August 9 , 2006 by and between the CITY OF LONG BEACH, a

municipal corporation acting by and through its Board of Harbor
Commissioners (“City”), pursuant to Ordinance No. HD- 1961 adopted

by said Board at its meeting of June 19 , 2006 and

METROPOLITAN STEVEDORE COMPANY, a California corporation
("Assignee") .

1. This First Amendment is made and entefed into with
reference to the following facts and objectives:

1.1 City is the owner of certain marine terminal
facilities at Pier G, Berths G212 to G215 inclusive, in the
Harbor District of the City of Long Beach which include the
wharves and adjacent wharf premises, ship loaders, stackers,
conveyors, structures and appurtenant equipment for
stockpiling and reclaiming bulk commodities (“"Terminal
Facilities”), and has granted a preferential assignment of the
Terminal Facilities to Assignee.

1.2 As of November 1, 2002, the parties hereto
entered into a Second Amended and Restated Preferential
Assignment Agreement (Harbor Department Document HD-6655) (the
“Agreement”) .

1.3 Paragraph 8.3 of the Agreement provides, in
part, that “For the balance of the term, the Guaranteed

L: \APPS\CtyLaw32\WPDOCS\D027\P004\00088750.WPD — 06-01591
PREFERENTIAL ASSIGNMENT AGREEMENT {04/27/06] 1 HD 6655A HD-6655
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Minimum Tonnage Dollar Equivalents, Minimum Annual Tariff
Payments, and land rent for Parcels IX, XA, XB, XC and XD
shall be renegotiated and adjusted with an effective date for
each such adjustment of April 1, 2006, and April 1, 2011.”
1.4 The parties to this Agreement have decided to
renegotiate and adjust “the Guaranteed Minimum Tonnage Dollar
Equivalents, Minimum Annual Tariff Payments, and land rent for
Parcels IX, XA, XB, XC and XD” with effective dates for each
such adjustment of April 1, 2001 (as a result of negotiations
in 2001-02 and in 2006), April 1, 2006 (for paragraph 8.3 of
the Agreement (see paragraph 5 below)), April 1, 2007 (for
four (4) years) and April 1, 2011 (for five (5) years). The
adjustments for these four dates, which adjustments are
described below, are in response to Assignee’s redquest to
extend the current compensation schedule for an additional
year. Assignee has advised City of the unexpected time the
LAXT facility has remained open and the resulting impacts on
throughput at the Pier G facilities.
2. Effective April 1, 2001, the introductory portion of
paragraph 8 of the Agreement 1is deleted and restated in its
entirety to read as follows:

V8. TARIFF GUARANTEE, LAND RENTAL, AND COMPENSATION

RENEGOTIATIONS: The parties agree that the minimum tariff
charges to be paid by Assignee pursuant to the provisions of
paragraphs 5, 6, and 7 during the six (6) year portion of the
term commencing April 1, 2001 and ending March 31, 2007 shall
be the dollar value equivalent of twenty-six million seven

hundred thousand (26, 700,000) metric tons ("Guaranteed Minimum

L:\APPS\CtyLaw32\WPDOCS\D027\P004\00088750.WPD 2 06-01591
PREFERENTIAL ASSIGNMENT AGREEMENT [04/27/06] HD-6655
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Tonnage") . Land rent for Parcels IX, XA, XB, XC, and XD is
not included in such payments, but rather is in addition
thereto.”
3. Effective April 1, 2001, paragraph 8.1 is deleted
and restated in its entirety to read as follows:

“"8.1 Calculations for Guaranteed Minimum Tonnage
Dollar Egquivalent. The dollar wvalue equivalent of the
Guaranteed Minimum Tonnage ("Guaranteed Minimum Tonnage Dollar
Equivalent") shall be calculated as follows:

The first eighteen million (18,000,000) metric
tons of the Guaranteed Minimum Tonnage shall be
multiplied by the total of the wharfage charge set forth
in Item 356 of Tariff No. 4 and the equipment rental
charge set forth in Item 515 of Tariff No. 4 (the "First
Component"). Guaranteed Minimum Tonnage in excess of the
first eighteen million (18,000,000) metric tons shall be
multiplied by the wharfage rate set forth in Item 364 of
Tariff No. 4 (the "Second Component"). Notwithstanding
anything to the contrary appearing herein, in calculating
the Guaranteed Minimum Tonnage Dollar Equivalent for the
period from April 1, 2001 through March 31, 2007, the
wharfage rate for Item 364 shall be ninety cents ($0.90)
per metric ton. The sum of the First Component and the
Second Component shall constitute the Guaranteed Minimum
Tonnage Dollar Equivalent.

In the event the wharfage charges set forth in
Item 356 of Tariff No. 4 or the equipment rental charge
set forth in Ttem 515 of Tariff No. 4 are changed during

L:\APPS\CtyLaw32\WPDOCS\D027\P004\00088750.WPD 3 06-01591
PREFERENTIAL ASSIGNMENT AGREEMENT [04/27/06) HD~6655
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the period from April 1, 2001 through March 31, 2007, the
First Component shall be adjusted as follows: (i)
multiply each applicable wharfage charge and equipment
rental charge by the number of days each such charge is
in effect during the period from April 1, 2001 through
March 31, 2007; (ii) add the results of said
multiplications; and (iii) divide by 2190. The result of
this calculation shall then be multiplied by eighteen
million (18,000,000) metric tons.”

4. Effective April 1, 2001, paragraph 8.2 is deleted

and restated in its entirety to read as follows:

“8.2 Refund of Make-up Payments. In the event that
during the period April 1, 2001 through March 31, 2007, the
tariff charges paid by Assignee pursuant to the provisions of
paragraphs 5, 6, and 7 ("Tariff Payments") are greater than
the Guaranteed Minimum Tonnage Dollar Equivalent, certain
Make-up Payments, if any such payments were made, shall be
returned to Assignee within thirty (30) days of Assignee’s
final payment for +the period April 1, 2001 through
March 31, 2007 pursuant to the following formula: for the
period April 1, 2001 through March 31, 2007 the lesser of (a)
Tariff Payments minus Guaranteed Minimum Tonnage Dollar
Equivalent; or (b) Make-up Payments made by Assignee. Rent
for Parcels IX, XA, XB, XC, and XD 1is not included in Tariff
Payments but rather is in addition thereto.”

5. Effective April 1, 2006, paragraph 8.3 is deleted
and restated in its entirety to read as follows:

“8.3 Adjustments. For the balance of the term, the

L:\APPS\CtyLaw32\WPDOCS\DO27\P004\00088750.WPD 4 06-01591
PREFERENTIAL ASSIGNMENT AGREEMENT ([04/27/06} HD-6655
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Guaranteed Minimum Tonnage Dollar Equivalents, Minimum Annual
Tariff Payments, and land rent for Parcels IX, XA, XB, XC and
XD shall be renegotiated and adjusted with an effective date
for each such adjustment of April 1, 2007 (for four (4)
years), and April 1, 2011 (for five (5) vyears). If the
parties are unable to agree on the Guaranteed Minimum Tonnage
Dollar Equivalents, Minimum Annual Tariff Payments, and/or the
land rental for Parcels IX, XA, XB, XC and XD, the amount
thereof shall be determined by arbitration in accordance with
the provisions of paragraph 12.”

6. Effective April 1, 2001, paragraph 8.5 is deleted

and restated in its entirety to read as follows:

“8.5 Shortfall. In the event Assignee fails to pay
to City Tariff Payments in an amount equal to or greater than
the Guaranteed Minimum Tonnage Dollar Equivalent for tonnage
handled at or through the premises during the period
April 1, 2001 through March 31, 2007, Assignee shall pay to
City within thirty (30) days after the end of such six (6)
year segment an amount equal to the Guaranteed Minimum Tonnage
Dollar Equivalent minus Tariff Charges previously paid by
Assignee ("Shortfall").”

7. Except as express provided in this First Amendment,
/7
//
/7
//
//
//

L:\APPS\CtyLaw32\WPDOCS\D027\P004\00088750.WPD 5 06-01591
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all of the terms and conditions of the Agreement shall remain

unchanged and in full force and effect.

Mm/ /2 , 2006
Mny IV , 2006
& -9 , 2006

METROPOLITAN STEVEDORE COMPANY, a
Californi rporation

By:
Name: i T Sarziich—
Title: &l /EF DPRATIIG  OFF 120

sy: W llomgds

Name: /| —Tore) Halrdopord
Title: \J ecpieF Falas. officean-

ASSIGNEE

CITY OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

By:—ﬂé;/Cg/%;._é
Richard D. Steinke,
Executive Director

Long Beach Harbor Department

CITY

The foregoing First Amendment to Second Amended and

Restated Preferential Assignment Agreement is hereby approved.

3/7 , 2006

CMG:rjr 04/27/06 #06-01591
L:\APPS\CtyLaw32\WPDOCS\D027\P004\00088750.WPD
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~hefsirerthey executed the same in his/er/their authorized
capacity(ies), and that by hisfer/their signature(s) on the
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WITNESS my hand and official seal.

Place Notary Seal Above / J/’\_/g ] %ﬂ /Z, ,,/ .
A

Signature of Motary Pubf
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SECOND AMENDED AND RESTATED
PREFERENTIAIL ASSIGNMENT AGREEMENT
METROPOLITAN STEVEDORE COMPANY
720 EAST "E" STREET
WILMINGTON, CALIFORNIA 90744

(310)816-6500
Fax (310) 816-6519

THIS SECOND AMENDED AND RESTATED PREFERENTIAL

ASSIGNMENT AGREEMENT is made and entered into as of _November 1 ,

2002 pursuant to Ordinance No. HD-1871 , adopted by the Board of
Harbor Commissioners of the City of Long Beach at its meeting

of September 30 , 2002 by and between the CITY OF LONG BEACH,

a municipal corporation, acting by and through its Board of
Harbor Commissioners ("City") and METROPOLITAN STEVEDORE COMPANY,
a California corporation ("Assignee").

1. RECITALS: This Second Amended and Restated
Preferential Assignment Agreement ("Agreement") is made with
reference to the following facts and objectives:

1.1 Terminal Facilities. City is the owner of
certain marine terminal facilities at Pier G, Berths G212 to
G215 inclusive, in the Harbor District of the City of Long
Beach which include the wharves and adjacent wharf premises,
shiploaders, conveyors, structures and appurtenant equipment
for stockpiling and reclaiming bulk commodities ("Terminal
Facilities"), and has granted a preferential assignment of
the Terminal Facilities to Assignee.

1.2 Preferential Assigmment. On January 15, 1981
City and Assignee entered into a Preferential Assignment

Agreement for the use of the marine terminal facility
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referred to in paragraph 1.1 (Harbor Department Document No.
HD-3274 and Federal Maritime Commission Agreement No. 224-
003939) which was amended on May 9, 1985 (Harbor Department
Document No. HD-3964 and Federal Maritime Commission
Agreement No. 224-003939-001); on January 8, 1987 (Harbor
Department Document HD-4238 and Federal Maritime Commission
Agreement No. 224-00393%-002); and on August 27, 1987
(Harbor Department Document No. HD-4328 and Federal Maritime
Commission Agreement No. 224-003939-003).

1.3 Amended and Restated Preferential Assignment
Agreement. As of March 12, 1992, the parties hereto entered
into an Amended and Restated Preferential Assignment
Agreement (Harbor Department Document No. HD-5000 and
Federal Maritime Agreement No. 301-003%939). On July 8,
1993, June 4, 1994, October 2, 19%4, January 2, 1997, and
February 16, 2001, the parties amended the Amended and
Restated Preferential Assignment Agreement.

1.4 Further Amendment. The parties desire to
further amend the Amended and Restated Preferential
Assignment Agreement.

1.5 Entire Agreement. The parties intend by this
Second Amended and Restated Preferential Assignment
Agreement to set forth all of their agreements and
understandings and to entirely restate the terms and
conditions of the Amended and Restated Preferential
Assignment Agreement, as previously amended, see paragraph
1.3, with the further amendments referred to in paragraph

1.4 included herein.
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1.6 The Premises. City and Assignee have
negotiated the terms and conditions of this Second Amended
and Restated Preferential Assignment Agreement ("Agreement")
for the use of the premises (as defined in paragraph 3).

2. TERM: The term of this Agreement commenced on
April 1, 1981 and shall end on March 31, 2016.

3. PREMISES: City grants to Assignee and Assignee
accepts the following assignments:

3.1 Wharf Assignment. A nonexclusive preferential
assignment of the wharf at Berths 212 to 215, inclusive, and
the adjacent wharf premises together with shiploaders,
conveyors, structures and appurtenant equipment for
stockpiling and reclaiming bulk commodities, and the water
area adjacent thereto required for berthing of vessels
(Parcels I, II, III, IV, V on Harbor Department Drawing No.
HD-3457 and Parcels VI, VII on Harbor Department Drawing No.
HD 4-62 and Parcels IX, XA, XB, XC and XD on Harbor
Department Drawing No. HD 4-92). On Parcel VI, Assignee has
constructed an office/warehouse building commonly known as
1045 Pier G Avenue that contains approximately 10,800 sguare
feet and a mobile equipment building commonly known as 1043
Pier G Avenue containing approximately 15,400 square feet
(collectively "Maintenance Service Facility").

3.2 Maintenance Service Facility. The Maintenance
Service Facility shall be the property of Assignee during
the term of the Agreement, including any renewal or
extension term. Upon expiration or sooner termination of

the Agreement, or any extension or renewal term, the
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Maintenance Service Facility shall become the property of
City. Assignee shall be solely responsible for the payment
of and release of all liens, charges, or encumbrances of any
nature whatsoever against the Maintenance Service Facility
and shall transfer title thereto at no cost to City, upon
acceptance of same by City.

3.3 Maintenance Service Facility and Harbor
Department-owned Office Building. An exclusive preferential
assignment of the Maintenance Service Facility (located on
Parcel VI) and of the Harbor Department-owned office
building containing approximately 10,065 square feet
(located on Parcel VII on Harbor Department Drawing No. HD
4-62) .

3.4 Coal Shed. An exclusive preferential
assignment of the coal shed constructed by City on Parcels
XA, XB, XC and XD which parcels are shown on Harbor
Department Drawing No. HD 4-92.

3.5 Ingress/Egress. A right of ingress and egress
to and from Assignee's truck dump over land area shown on
Harbor Department Drawing No. HD 3-244.

3.6 Drawings. The premises assigned are shown on
Harbor Department Drawings Nos. HD-3457 (Rev. 8/16/91), HD
4-62 (Rev. 3/11/99), HD 4-92 (Rev. 12/18/00), HD 3-244
(Rev. 11/18/90), attached hereto and by this reference made
a part hereof. However, and notwithstanding any other
provisions of this Agreement, (i) the gear shed located on
Parcel VI as shown on Drawing No. 4-62 has been demolished,

and (ii) the Maintenance Service Facility has been
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constructed on Parcel VI. A revised drawing of Drawing HD
4-62 (Rev. 3/11/99) 1is being prepared to reflect the
foregoing. Upon the preparation of the revised drawing, the
parties will amend this Agreement to replace Drawing HD 4-62
(Rev. 3/11/99) with the revised drawing.

3.7 Reservation. City reserves for itself, its
grantees and assignees, and their successors in interest and
assigns, the right of access over, through and across Parcel
I of the premises to areas on Pier G southerly of and/or
surrounded in part by Parcel I and located easterly of
Berths 212 to 215, inclusive, which areas are not assigned
to Assignee by this Agreement.

3.8 Use of Parcels III and IV. The use of Parcels
IIT and IV of the premises 1is subject to non-exclusive
rights granted to third parties to use said parcels, subject
to Assignee's preferential use, for the construction,
maintenance, operation, repair and renewal of conveyor
transfer systems thereon (as more particularly described in
Harbor Department Documents Nos. HD-1909 [Atlantic Richfield
Company, HD-4638 [Applied Industrial Materials Corporation],
HD-6282 [Applied Industrial Materials Corporation], and HD-
6406 [Ultramar, Inc.], which documents, with amendments
thereto (collectively referred to as "Harbor Department
Documents"), are on file in the offices of the Harbor
Department, and City reserves for itself, its grantees and
assignees, and their successors in interest and assigns, the
right of access to said Parcels III and IV in connection

therewith.
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3.9 Pedestrian Bridge. Assignee is granted an
exclusive air and surface easement to construct, maintain
and use an overhead pedestrian bridge owned by City between
Parcels VI and VII, including the right to use certain
surface areas for bridge footings and supports, and Assignee
agrees to maintain the overhead pedestrian bridge in good
order, condition, repair and in compliance with all laws,
rules, orders and regulations of governmental agencies
having jurisdiction. The overhead pedestrian bridge, which
has been constructed, shall be shown on the revised drawing
of Drawing HD 4-62 (Rev. 3/11/99) discussed in paragraph 3.6
above.

3.10 Boundary Lines. City reserves the right to
adjust the boundary lines by an enlargement or reduction in
the sizes of various parcels. In such event, the attached
Harbor Department Drawings shall be revised to reflect such
boundary revisions, and the revised drawings shall be
attached to this Agreement.

3.11 Mineral Rights. There are excepted and
reserved from the premises all minerals and mineral rights
of every kind and character now known to exist or hereafter
discovered, including without limiting the generality of the
foregoing, o0il, gas and water rights, together with the
full, exclusive and perpetual rights to explore for, remove
and dispose of said minerals, or any part thereof, from the
premises without, however, the rights of surface entry upon
the premises.

3.12 Restrictions. This Agreement and all rights
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granted to Assignee hereunder are subject to restrictions,
reservations, conditions and encumbrances of record,
including, without limitation, the following legislative
grants, to wit: Chapter 676, Statutes of 1911; Chapter 102,
Statutes of 1925; Chapter 158, Statutes of 1935; Chapter 29,
Statutes of 1956, First Extraordinary Session; Chapter 138,
Statutes of 1964, First Extraordinary Session; the Charter
of the City of Long Beach; and the Federal navigational
servitude.

3.13 Inspection. City's authorized representa-
tives shall have access to the Premises at any and all
reasonable times, for the purpose of determining whether or
not Assignee is complying with the terms and conditions
hereof, for fire and police purposes, for fire hazards and
other hazards of a like kind or nature, to investigate any
incidents involving personal injury or property damage, or
for any other purposes incidental to the rights or duties of
City. The right of inspection hereby reserved to City shall
impose no obligation on City to make inspections to
ascertain the condition of the Premises, and shall impose no
liability upon City for failure to make such inspection.

4. USE OF PREMISES: The premises may be used by

Assignee for the docking and mooring of vessels, the assembling,
stockpiling, handling, loading and unloading of dry bulk
commodities and other commodities and cargo into and from such
vessels over, through and upon such premises and from and upon
other vessels, barges and lighters provided Assignee shall notify

City in writing before handling any commodity or cargo other than




dry bulk commodities at the premises. The right hereby granted
to use said premises shall not be exclusive (except as to

Maintenance Service Facility, office building and coal shed).
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4.1 Use. The 150,000 metric ton capacity storage
shed constructed by City on Parcels XA, XB, XC and XD of the
Premises and sometimes referred to as the "coal shed" may be
used by Assignee for either the storage and handling of coal
or the storage and handling of petroleum coke; provided, if
used by Assignee for petroleum coke, the shed shall be sub-
assigned to one or more petroleum coke producers or
marketers for storage of its or their product. City hereby
expressly approves sub-assignments of one half of the shed
to AIMCOR, Carbon Products Group, and one half of the shed
to TOSCO, each for a period of ten (10) years commencing as
of October 1, 2000. Any further or different sub-assignment
shall be subject to the express written approval of City in
its absolute discretion.

4.2 Temporary Assignments. Whenever the premises
in which Assignee has a non-exclusive preferential
assignment, or any part thereof, are not required, in whole
or in part, for the uses permitted hereunder, the Executive
Director of the Long Beach Harbor Department ("Executive
Director") shall have the right to and may make temporary
assignments to any other person, firm or corporation to use
the premises, or any part thereof, as provided in Port of
Long Beach Tariff No. 4, as the same now exists or hereafter
may be amended or restated ("Tariff No. 4") and all tariff

charges accruing in connection with such temporary
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assignment shall be and remain the property of City.
4.3 Equipment and Facilities. The bulkloading
equipment and facilities situated on the premises shall not

be temporarily assigned for the handling of such commodities

" which, in the opinion of the Executive Director, are not

suitable.

4.4 Temporary Assignees. The Executive Director
shall require temporary assignees to comply with all
applicable laws and regulations and to defend and to
indemnify Assignee, the City of Long Beach, its Board of
Harbor Commissioners (individually and collectively), and
their officers and employees from all actions, suits,
proceedings, claims and demands, loss, liens, costs, expense
and liability, of any kind and nature whatsoever, for injury
to or death of persons or damage to property, brought, made,
filed against, imposed upon or sustained by Assignee, the
City of Long Beach, its Board of Harbor Commissioners
(individually and collectively) or their officers and
employees, and arising from or attributable to or caused,
directly or indirectly, through negligence or otherwise, by
such temporary assignment and use or occupancy of the
premises, or the machinery, equipment, structures and
improvements located on the premises or from operations
conducted thereon by such temporary assignees, their
officers, agents or employees, or by any person or persons
acting on their behalf.

4.5 No Other Use. The premises shall not be used

for any other purposes without the prior written consent of
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the Executive Director, and in no event, anything to the
contrary notwithstanding, shall the premises be used for any
purpcse which shall interfere with commerce, navigation or
fisheries, or be inconsistent with the trusts upon which the
lands on which the premises are located are now or may
hereafter be held by the City of Long Beach.

4.6 Operator/Stevedore. Assignee's function as
operator of the bulkloading facility is to receive the bulk
commodities as they are delivered to the premises by truck,
rail or otherwise, to stockpile them and/or to deliver them
to the end of the spout over the vessel to be loaded, and
that the bulkloading facility has completed delivery when
the commodities flow out of the spout. All functions in
recelving and stowing the bulk commodities aboard the
vessel, including the trimming of the cargo by use of
mechanical trimmers or by the spout, are those of the
stevedore. Assignee, as operator of the bulkloading
facility, shall perform no function on the vessels. It is
recognized that Assignee is also engaged in the business of
a stevedore at the Port of Long Beach, and that Assignee
may, in its capacity as stevedore and not in its capacity as
operator of the bulkloading facility, be requested to, and
will, perform stevedoring functions in connection with the
loading of bulk commodities aboard vessels. However, it is
further understood and agreed that Assignee shall not have
the exclusive right to perform stevedoring services upon the
premises or upon vessels berthed at Berths 212 to 215,

inclusive, and that any responsible person, firm or

10
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corporation may come upon the premises for the purpose of
performing stevedoring operations when requested to do so by
any steamship operator, master, agent, charterer or by any
person legally responsible for the loading or unloading of a
vessel berthed at Berths 212 to 215, inclusive.

4.7 Use of Conveyor Systems and Wharves. In
addition to the rights granted to third parties to use
Parcels III and IV of the premises (as recited in paragraph
3.8), City has also granted to said third parties by the
Harbor Department Documents certain rights to use City's
conveyor system and the wharves at Berths 212 to 215,
inclusive, (subject to Assignee's preferential rights
granted by City) for the conveyance of the bulk commodities
of said third parties from their leased premises to the bulk
commodity conveyor and loading system on the premises, in
accordance with the covenants, conditions and agreements
contained in the Harbor Department Documents. The Harbor
Department Documents also provide that said third parties
may exercise their rights granted by City by contracting
with Assignee herein or with independent stevedoring
contractors and terminal operators who may redquest
assignments of City's conveyor system from City, for the
movement of bulk commodities from their leased premises as
to wharf for loading aboard vessels.

5. TARIFF CHARGES - BOOKS AND RECORDS: Assignee shall

pay, or cause to be paid, to City as rent for the use of the
premises all tariff charges accruing under Tariff No. 4 in

connection with the use of the premises hereunder by Assignee as

11
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5.1 Statement Following Departure. On or before
the tenth (10th) day following the departures of each vessel
docking at Berths 212 to 215, inclusive, Assignee shall file
with the Executive Director, on forms approved by City, a
statement verified by the cath of Assignee's manager or
other duly authorized representative, showing all wharfage
and other applicable charges which shall have been assessed
in accordance with the provisions of Tariff No. 4 with
respect to each such vessel. Within forty-five (45) days
(or such other period of time as may be prescribed in Tariff
No. 4, Item 714([c]) after the departure of a vessel docking
at Berths 212 to 215 inclusive, Assignee shall pay City all
such wharfage and other applicable tariff charges.

5.2 Monthly Statement. On or before the tenth
(10th) day of each month, Assignee shall file with the
Executive Director, on forms approved by City, a statement
verified by the ocath of Assignee's manager or other duly
authorized representative, showing all wharfage charges
which shall have been assessed where the departure of such a
vessel 1is not involved and for all wharf demurrage, storage
and other charges, 1if any, during the preceding calendar
month. Assignee shall pay to City all such tariff charges
at the same time payments under paragraph 5.1 are made.

5.3 BAlameda Corridor Reports. Assignee agrees to
provide City, the Alameda Corridor Transportation Authority

("ACTA"), or their agents, any information reasonably

12
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réquired to compile accurate statistical information
relating to the Alameda Corridor, and to enable ACTA to
generate timely and accurate invoices for Alameda Corridor
use fees and container charges payable by the railroads.
Assignee shall use its best efforts to provide such
information in the format requested.

5.4 Accident Reports. Assignee shall report in
writing to the Executive Director within fifteen (15) days
from any accident or occurrence involving death of or injury
to any person or persons or damage to property in excess of
$10,000, occurring on the Premises or within the Harbor
District if Assignee's officers, agents or employees are
involved in such an accident or occurrence.

5.5 Additional Reports. Assignee shall furnish
such additional reports relating to its use of the premises
as may be requested by the Executive Director. Assignee
shall keep full and accurate records relating to its
operations on the premises, and the records shall be subject
to inspection and audit by representatives of City at any
and all reasonable times during normal business hours, and
copies may be made of any and all such records. Said
records shall be kept at Assignee's principal place of
business in the City of Los Angeles or at Assignee's office
on Pier G, Port of Long Beach.

5.6 Financial Statements. Within ninety (90) days
after the end of Assignee's fiscal year, Assignee shall
prepare and deliver or cause to be prepared and delivered to

City a complete annual financial statement prepared in

13
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accordance with generally accepted accounting principles
containing a statement of income and retained earnings and a
balance sheet statement for all of its operations which
statement shall be certified by an independent certified
public accountant.

5.7 Stockpiled Commodities. For any bulk
commodities stockpiled by Assignee on the premises and which
may thereafter be removed without passing over the wharf at
Berths 212 to 215, inclusive, Assignee shall pay to City a
sum equal to the wharfage charges applicable thereto as
prescribed by Tariff No. 4, as if the bulk commodity had
passed over the wharf.

5.8 Invoice. As an accommodation and without
relieving Assignee of its obligation to pay all tariff
charges, City agrees to invoice each vessel, its owners,
charterers or agents for tariff charges other than wharfage
and equipment rental (as provided in paragraph 6) and to
accept payment from the vessel, its owners, charterers or
agents. In the event City shall be unable to affect
collection of tariff charges invoiced to the vessel, its
owners, charterers or agents within forty-five (45) days
after the date of City's invoice, Assignee shall pay to the
City within fifteen (15) days after demand the amount of the
tariff charges so invoiced without interest or late charges;
provided, however, if Assignee shall fail or refuse to pay
upon demand the amount of tariff charges so invoiced, the
invoice shall be deemed delinguent and shall bear interest

as provided in paragraph 5.10.
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5.9 Land Rent for Parcels IX, XA, XB, XC and XD.
Subject to the provisions of subparagraphs 5.9.1 and 8.1,
Assignee shall pay to City, as additional rental for the use
of Parcels iX, XA, XB, XC and XD (as shown on Harbor
Department Drawing No. HD 4-92), without deduction, setoff,
prior notice or demand, the sum of Three Hundred Sixty-six
Thousand One Hundred Ten Dollars ($366,110.00) per year
(calculated at 236,200 square feet times $1.55). Commencing
April 1, 2001 and subject to the provisions of subparagraphs
5.9.1 and 8.1, one-half of this annual rental (One Hundred
Eighty-three Thousand Fifty-five Dollars [$183,055.00])
shall be payable in advance semiannually on the first day of
each six month period.
5.9.1 The annual rental shall be adjusted on
April 1 of each year during the term ("adjustment
date"). The phrase "lease year" shall mean that twelve
(12) consecutive calendar month period commencing April
1 and ending March 31 of the next succeeding year.
Said adjustment shall be made by comparing the Consumer
Price Index for All Urban Consumers (base year 1982-
84=100) for Los Angeles-Anaheim-Riverside, published by
the United States Department of Labor, Bureau of Labor
Statistics ("Index"), which is published for the date
nearest the adjustment date ("Current Index"), with the
Index published nearest April 1, 2001 ("Beginning
Index"). If the Current Index has increased over the
Beginning Index, the annual rental for the then-current

lease year shall be set by multiplying the annual
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rental set forth above by a fraction, the numerator of
which is the Current Index and the denominator of which
is the Beginning Index; provided, in no event shall the
annual rental be less than the annual rental for the
previous lease year. If the Index is discontinued or
revised during the term, such other government Index or
computation shall be used in order to obtain
substantially the same result as if the Index had not
been discontinued. On adjustment of the rent as
provided herein, the parties shall immediately execute
a writing setting forth the adjusted rent and when said
writing is executed by the Executive Director, it shall
constitute a legally binding agreement of the parties
without further municipal, corporate or other action.
5.10 Delinquent Payments. All delinquent payments
of tariff charges or other payments due City pursuant to
this Agreement (whether invoiced by the City to Assignee or
to a vessel, its owner, charterers or agents) shall bear
interest at the rate prescribed in Tariff No. 4. All
invoices issued by City are due and payable upon
presentation, and any such invoices remaining unpaid the
forty-fifth day after the date of issue shall be considered
delingquent. Notwithstanding the foregoing, rental payments
are delinquent if remaining unpaid on the tenth calendar day
of the month for which due.

6. EQUIPMENT RENTAL CHARGE: In addition to the

charges to be paid under paragraph 5 and in consideration of the

granting of this preferential assignment of the premises and

16




333 West Ocean Boulevard
Long Beach, California 90802-4664
Telephone (562) 570-2200

Robert E. Shannon
City Attorney of Long Beach

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

bulkloading facilities located thereon, Assignee shall pay to
City an egquipment rental charge in the amount prescribed in Item
515 of Tariff No. 4 for all merchandise in bulk handled by the
bulkloading facilities by Assignee during the preceding calendar
month. Merchandise in bulk shall be deemed "handled"™ only where
(1) it is loaded aboard a wvessel or {(2) having been received at
or by the bulkloading facilities, it is removed from the premises
other than by loading aboard a vessel, with the use of said
bulkloading equipment and facilities. Said equipment rental
charge shall be paid to City at the same time Assignee's payments
under paragraph 5.1 are made.

7. MINIMUM ANNUAL TARIFF PAYMENTS: The parties agree

that the minimum annual tariff charges to be paid by Assignee
pursuant to the provisions of paragraphs 5 and 6 above ("Minimum
Annual Tariff Payments") shall be Five Million Seven Hundred
Thousand Dollars ($5,700,000.00). Land rent for Parcels IX, XA,
XB, XC, and XD is not included in such payments, but rather is in
addition thereto. 1In the event Assignee fails to pay tariff
charges pursuant to the provisions of paragraphs 5 and 6 above
equal to or greater than the Minimum Annual Tariff Payments
during any one (1) year segment of the term ("underpayment"),
Assignee shall pay to City within thirty (30) days after the end
of each such one (1) year segment in which the Minimum Annual
Tariff Payment is not attained the dollar equivalent to the
underpayment ("Make-up Payment").

8. TARIFF GUARANTEE, LAND RENTAL, AND CCMPENSATION

RENEGOTIATIONS: The parties agree that the minimum tariff

charges to be paid by Assignee pursuant to the provisions of

17
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paragraphs 5, 6, and 7 during the five (5) year portion of the

term commencing April 1, 2001 and ending March 31, 2006 shall be

the dollar value equivalent of twenty-two million two hundred

fifty thousand (22,250,000) metric tons ("Guaranteed Minimum

Tonnage"). Land rent for Parcels IX, XA, XB, XC, and XD is not

included in such payments, but rather is in addition thereto.

8.1 Calculations for Guaranteed Minimum Tonnage

Dollar Equivalent. The dollar value equivalent of the
Guaranteed Minimum Tonnage ("Guaranteed Minimum Tonnage
Dollar Equivalent”™) shall be calculated as follows:

The first fifteen million (15,000,000) metric
tons of the Guaranteed Minimum Tonnage shall be
multiplied by the total of the wharfage charge set
forth in Item 356 of Tariff No. 4 and the equipment
rental charge set forth in Item 515 of Tariff No. 4
(the "First Component"). Guaranteed Minimum Tonnage in
excess of the first fifteen million (15,000,000) metric
tons shall be multiplied by the wharfage rate set forth
in ITtem 364 of Tariff No. 4 (the "Second Component").
Notwithstanding anything to the contrary appearing
herein, in calculating the Guaranteed Minimum Tonnage
Dollar Equivalent for any five (5) year segment of the
term, the wharfage rate for Item 364 shall be ninety
cents ($0.90) per metric ton. The sum of the First
Component and the Second Component shall constitute the
Guaranteed Minimum Tonnage Dollar Equivalent.

In the event the wharfage charges set forth in

Item 356 of Tariff No. 4 or the eguipment rental charge
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set forth in Item 515 of Tariff No. 4 are changed
during a five (5) year segment of the term, the First
Component shall be adjusted as follows: (i) multiply
each applicable wharfage charge and equipment rental
charge by the number of days each such charge is in
effect during the five (5) year segment in question;
(ii) add the results of said multiplications; and (iii)
divide by 1825. The result of this calculation shall
then be multiplied by fifteen million (15,000,000)
metric tons.

8.2 Refund of Make-up Payments. In the event that
during any five (5) year segment of the term the tariff |
charges paid by Assignee pursuant to the provisions of
paragraphs 5, 6, and 7 ("Tariff Payments") are greater than
the Guaranteed Minimum Tonnage Dollar Equivalent, certain
Make-up Payments, if any such payments were made, shall be
returned to Assignee within thirty (30) days of Assignee’s
final payment for such five (5) year segment pursuant to the
following formula: for each five (5) year segment of the
term the lesser of (a) Tariff Payments minus Guaranteed
Minimum Tonnage Dollar Equivalent; or (b) Make-up Payments
made by Assignee. Rent for Parcels IX, XA, XB, XC, and XD
is not included in Tariff Payments but rather is in addition
thereto.

8.3 Adjustments. For the balance of the term, the
Guaranteed Minimum Tonnage Dollar Eguivalents, Minimum
Annual Tariff Payments, and land rent for Parcels IX, XA,

XB, XC and XD shall be renegotiated and adjusted with an
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effective date for each such adjustment of April 1, 2006,
and April 1, 2011. If the parties are unable to agree on
the Guaranteed Minimum Tonnage Dollar Equivalents, Minimum
Annual Tariff Payments, and/or the land rental for Parcels
IX, XA, XB, XC and XD, the amount thereof shall be
determined by arbitration in accordance with the provisions
of paragraph 12.

8.4 Shipping From Any Other Facility. The tonnage
of all dry bulk commodities stored on Pier G but shipped by
Assignee or anyone else from any other facility within the
Port of Long Beach shall be deemed tonnage handled at or
through the premises for the purpose of determining whether
Assignee has met its Guaranteed Minimum Tonnage Dollar
Equivalent reguirement.

8.5 Shortfall. 1In the event Assignee fails to pay
to City Tariff Payments in an amount equal to or greater
than the Guaranteed Minimum Tonnage Dollar Equivalent for
tonnage handled at or through the premises during any five
(5) year segment of the term, Assignee shall pay to City
within thirty (30) days after the end of such five (5) year
segment an amount equal to the Guaranteed Minimum Tonnage
Dollar Equivalent minus Tariff Charges previously paid by
Assignee ("Shortfall"). For the purposes of this paragraph
8.5, the remaining years of the term shall be divided into
five (5) year segments commencing on April 1, 2006 and April
1, 2011.

8.6 Damage, Seizure or Prohibition. TIf the

premises, including the bulkloading machinery, equipment,
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structures and improvements located thereon, are damaged by
fire, flood, earthquake, explosion, the public enemy, or
acts of God, or are seized or the operation thereof abated
by governmental authority so as to render the premises or
facility wholly or partially untenantable or unfit for use,
or so as to make it impracticable for Assignee to make
reasonable use of the premises or to load vessels, or in the
event that the shipment of bulk commodities, normally
handled at the premises shall be prohibited by law or other
governmental regulation, or should the production and/or
marketing of petroleum coke, coal or other bulk commodities
be substantially reduced by reason of world-wide economic
conditions beyond the control of Assignee and its customers
for whom it handles the movement and loading of such
products, then there shall be a proportionate reduction in
the Guaranteed Minimum Tonnage according to the nature and
extent of the damage sustained or the reduction in tonnages
handled at the premises by reason thereof by mutual
agreement of the parties.

8.7 Labor Disturbance. If, by reason of strikes
or other labor disputes, lockouts, or other work stoppages,
Assignee is unable to use the assigned premises for the uses
permitted hereunder, then there shall be a proportionate
reduction of the Guaranteed Minimum Tonnage commencing the
thirty-first day after receipt by City of notice of such
labor disturbance, by the percentage the number of days of
such labor disturbance (commencing with the thirty-second

day of said labor disturbance until such labor disturbance
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ceases) bears to the entire term of this Agreement. Should
a labor disturbance commence after Assignee has shipped the
Guaranteed Minimum Tonnage, there shall be no reduction in
salid Guaranteed Minimum Tonnage by reason of such labor
disturbance.

9. MAINTENANCE AND REPAIR: Except as provided in

paragraphs 9.2 and 9.6, Assignee, at its cost, shall keep and
maintain the premises and all bulkloading machinery, equipment,
structures and improvements located thereon (but excluding the
water area, the wharf structure, fender systems, conveyor
terminals and pits) in good and substantial repair and operating
condition and shall make all necessary repairs thereto and shall
replace all worn or unfit parts and equipment with parts and
equipment of a standard quality not less than the original
equipment as of the commencement of the term of this Agreement.
Assignee's obligation of maintenance and repair shall include all
machinery and equipment located in the conveyor tunnels and pits.
Without limiting the foregoing, Assignee shall comply with the
Maintenance Standards Guidelines set forth in Exhibit "A".
Exhibit "A" is incorporated herein by this reference. Nothing in
Exhibit "A" shall create any obligation by the City to Assignee
or anyone else. Any monitoring or lack thereof by City shall not
relieve Assignee of its duty to fully comply with this Agreement,
as amended from time to time, and any and all applicable laws.

In the event of any inconsistency between the text of this
Agreement and Exhibit "A," the text of this Agreement shall
control.

9.1 Maintenance Plans and Budget: On or before
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October 15th of each year, Assignee shall prepare and
submit to City a proposed annual maintenance plan and budget
for the period January 1lst through December 31st. Such
proposed plan and budget shall (i) be based on specified
levels of labor costs and fringe benefits, material and
equipment costs, purchased services and other out-of-pocket
costs; and (ii) specify the assumptions used in developing
such plan and budget. Within thirty (30) days of City's
receipt of such proposed annual maintenance plan and budget,
the Executive Director of the City or his or her designee
shall approve, conditionally approve, or disapprove such
plan and budget. City’s review, approval, conditional
approval and/or disapproval of such proposed plan and budget
shall be based solely on the benefit or detriment to City.
City shall not be responsible for reviewing any plan or
budget for safety or conformance with laws. Further, such
review, approval, conditional approval, and/or disapproval
by City shall not alter Assignee's duty to comply with each
and every provision of this Agreement, as amended from time
to time, and all applicable laws. If City disapproves any
proposed plan and budget, Assignee shall submit a corrected
plan and budget within fifteen (15) days of such disap-
proval. Assignee shall timely implement each approved or
conditionally approved annual maintenance plan and budget.
9.2 No Duty to Repair: There shall be no duty to
repailr damage to the premises, equipment and facilities
caused by fire, flood, earthquake, explosion, the public

enemy, acts of God, subsidence, or by acts or neglect of
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City, its officers and employees, or by the acts, conducts
or omission of third persons lawfully upon the premises
pursuant to express authorization granted by the Executive
Director.

9.3 Rail Trackage. Assignee shall maintain and
repair the railroad trackage upon the premises.

9.4 Negligence. Except as herein provided,
Assignee shall be liable for and shall pay, or cause to be
paid to City, upon demand, the actual cost of all damages or
repairs to property owned by City, caused negligently or
intentionally, by Assignee, its officers, agents, employees;
licensees, invitees, or permittees, or by vessels for which
it furnishes services at Berths 212 to 215, inclusive,
pursuant to this Agreement.

9.5 Failure to Perform. In the event Assignee
fails to perform such maintenance, repair and
rehabilitation, as herein provided, City within twenty-four
(24) hours after written notice to Assignee may undertake
such maintenance, repair and rehabilitation at the expense
of Assignee, as provided herein. Assignee shall promptly
reimburse City for City's costs upon receipt of an itemized
statement.

9.6 Piers, Wharves, and Bulkheads. City, at its
cost, shall be responsible for maintaining the pier, wharves
and bulkheads, and the fender system on the premises, and
shall make all necessary repairs thereto, including any and
all repairs occasioned by reasonable wear and tear and

action of the elements except where damage is caused by the
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negligent or intentional acts, whether such acts be acts of
commission or omission, of Assignee, its officers, agents or
employees or of vessels for which Assignee furnished
services at Berths 212 to 215 inclusive pursuant to this
Agreement, in which case City may make all necessary
repairs, and Assignee shall reimburse City for the cost
thereof. Except for replacements due to reasonable wear and
tear and action of the elements, any required replacement of
sound wharf piling or elements of the fender system arising
from operations involving vessels calling at Berths 212 to
215 inclusive will be presumed to have resulted from or be
caused by the negligent or improper handling or berthing of
such vessels.

9.7 Compliance. Assignee shall at all times keep
and maintain the premises, machinery, equipment, structures
and improvements in a safe, clean, wholesome, sanitary and
sightly condition under all applicable federal, state,
municipal and other laws, ordinances, rules and regulations
and to the satisfaction of the Executive Director to the
extent that from time to time the necessity for any such
keeping or maintenance, directly or indirectly, is caused by
or arises out of any act, omission, or neglect of, or any
use or occupancy of, said premises by Assignee, its
officers, agents, employees, licensees, permittees, or
invitees.

9.8 Waiver. Assignee walives the right to make
repairs at the expense of the City and waives the benefits

of the provisions of Section 1941 and 1942 of the California
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Civil Code relating thereto.

9.9 Housekeeping. Assignee agrees to provide
proper containers for trash, and to keep the premises,
including the water area, free and clear of rubbish, debris
and litter at all times, including debris from vessels and
cargo loading and unloading operations. No offensive or
refuse matter, nor any substance constituting any
unnecessary, unreasonable or unlawful fire hazard, nor
material detrimental to the public health shall ever be
permitted to be or remain on the premises and Assignee shall
exercise reasonable care to prevent such material or matter
from being or accumulating upon the premises. Unless caused
by the negligent or intentional acts or omissions of
Assignee, its officers, agents, servants or employees, or
assignees or third parties acting with the consent of
Assignee, Assignee shall not be liable to City for any loss,
liability or damages sustained by City, arising out of or
connected with the presence on the premises of offensive or
refuse matters, substances constituting or consisting of
unnecessary, unreasocnable or unlawful fire hazards, or
materials detrimental to the public health.

10. IMPROVEMENTS: In order to comply with recently

enacted legislation and new rules of regulatory agencies, City
and Assignee have agreed to design and construct certain
modifications and improvements to the Terminal Facilities upon
the following terms and conditions.

10.1 Modifications/Improvements. Subject to

further approvals by the Board of Harbor Commissioners of
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each specific modification and improvement listed in Exhibit
“B”, City, at its cost, shall design and construct the
modifications and improvements described 1in Exhibit "B".
Exhibit "B" is incorporated herein by this reference.

10.2 Costs of Improvements. The actual total
amount expended by City pursuant to paragraph 10.1 shall be
added to and be deemed part of the total cost of
improvements to the Terminal Facility and shall be used to
determine the Guaranteed Minimum Tonnage as provided in
paragraph 8.1.

11. PROPERTY AND CARGO UNDER ASSIGNEE'S CONTROL: City

assumes no responsibility or liability for loss or damage to the
property of Assignee or property under the care, custody or
control of Assignee, whether caused by fire or other causes, nor
does it assume any responsibility whatsoever for any shortages of
cargo handled by Assignee at the premises. Assignee hereby
waives all claims against City with respect to such property,
provided, however, that Assignee does not waive claim for injury,
loss or damage to property or to any person on the premises in
case such injury or damage is caused by the sole negligence of
City, or of any person for whose conduct City is responsible.

12. ARBITRATION: The parties hereto agree to

renegotiate the Guaranteed Minimum Tonnage at least sixty (60)
days prior to the adjustment dates provided in paragraph 8.1.
The renegotiated figures shall be determined by the parties
according to the criteria set forth in paragraph 12.1. If the
parties cannot agree upon the Guaranteed Minimum Tonnage by such

date, the matter shall be determined by arbitration in accordance
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with the provisions of paragraph 12.2.

12.1 Negotiation Criteria. In the negotiations to
establish the Guaranteed Minimum Tonnage and/or the land
rental for Parcels IX, XA, XB, XC and XD, the parties shall
take into consideration the character of the premises, their
value, the fair rental value of similar premises and
facilities devoted to similar use, the terms, conditions and
restrictions of this Agreement, the tonnage handled at the
premises, the return to the City, and any other facts and
data necessary for the proper determination of such figures.
However, in no event shall the annual land rental for
Parcels IX, XA, XB, XC and XD be less than the annual land
rental for the previous lease year, as adjusted upward by
the provisions of paragraph 5.9.1.

12.2 Arbitration Procedures. Whenever arbitration
hereunder is necessary, the party desiring arbitration shall
select an arbitrator and give written notice to the other
party, who shall select an arbitrator within ten (10)
business days after receipt of such notice. If the other
party fails to name such second arbitrator within said ten
(10) business days, the arbitrator named by the first party
shall decide the matter. The two arbitrators chosen shall,
within ten (10) business days after the appointment of the
second, select a third. If the two cannot agree upon a
third, he shall be appointed by any judge of the Superior
Court of the County of Los Angeles, California, upon
application made therefor by either party, upon ten (10)

days' written notice to the other. Upon their appointment,
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the three arbitrators shall enter immediately upon the
discharge of their duties and must determine the amount of
Guaranteed Minimum Tonnage and/or the land rental for
Parcels IX, XA, XB, XC and XD. Such arbitration proceedings
shall be in accordance with the provisions of Title 9
(Arbitration) of Part 3 of the California Code of Civil
Procedure. Each party shall pay the fees and expenses of
its appointed arbitrator and one-half (*s) of the fees and
expenses of the third arbitrator.

13. TACKLE AND LABOR: Assignee, at its cost, shall

provide all tackle, gear and labor for the docking or mooring of
vessels at the premises and shall provide, at its own cost and
expense, such appliances and employ such persons as it may
require for the handling of goods, wares, merchahdise, and
passengers thereat. Assignee shall furnish and be responsible
for, the telescoping chutes, trimmers and related gear on the
boom of the ship bulkloader. Assignee agrees to make such gear
available to third parties to whom City may temporarily assign
the ship bulkloader and premises pursuant to the provisions of
paragraph 4.2 herein, at reasonable rental rates and other terms,
subject to the approval of the Executive Director.

14. ACCESS TO PREMISES: City shall provide vehicular

and rail access to the premises from the Harbor Department street
and railroad trackage system. City's authorized representatives
shall have access to the premises at all times for inspection,
repair, fire and police purposes.

15. RIGHTS OF WAY: This Agreement 1is subject to rights

of way and entry upon the premises for the installation,
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relocation, removal, operation and maintenance of sewers,
pipelines, conduits and telephone, telegraph, light, heat or
power lines, whether underground or overhead, as may from time to
time be determined by the Board of Harbor Commissioners, as
provided in Section 1207 (g) of the Charter of the City of Long
Beach. Said activities shall be so conducted and said rights of
way shall be so located that a minimum of interference with
Assignee's use of the premises is encountered. City also
reserves the right to make such changes, additions and
alterations to the bulkloading machinery and equipment as it
deems necessary to accommodate the movement of merchandise in
bulk through the Port of Long Beach.

16. INDEMNIFICATION: Assignee shall defend and

indemnify the City of Long Beach, its Board of Harbor
Commissioners (individually and collectively) and their officers
and employees ("indemnified parties") from and against any and
all actions, suits, proceedings, claims and demands, loss, liens,
costs, expense and liability, of any kind and nature whatsoever,
for injury to or death of persons, or damage to property,
including property owned by the City of Long Beach, brought,
made, filed against, imposed upon or sustained by an indemnified
parties or any of them and arising from or attributable to or
caused, directly or indirectly, through negligence or otherwise,
by the use or occupancy of the premises, or the machinery,
equipment, structures and improvements located thereon, or from
operations conducted thereon, by Assignee, its officers, agents
or employees, or by any person or persons acting on behalf of

Assignee and with the knowledge and consent, express or implied,

30




333 West Ocean Boulevard
Long Beach, California 90802-4664
Telephone (562) 570-2200

Robert E. Shannon
City Attorney of Long Beach

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

of Assignee pursuant to this Agreement, by Assignee's failure or
refusal to comply with the Environmental Standards or the
Environmental Compliance Program, or by reason of injury to or
death of employees of Assignee or others where liability arises
out of provisions of Section 6300, et seg. of the California
Labor Code or similar acts or statutes pertaining to the safety
of premises or of egquipment.

17. LIABILITY INSURANCE: As a condition precedent to

the effectiveness of this Agreement, and in partial performance
of Assignee's obligations under paragraph 16 herein, Assignee
shall procure and maintain in full force and effect, while this
Agreement shall remain in effect, a policy or policies of
commercial general liability insurance from a company or
companies authorized to do business in the State of California,
with minimum limits of:

$5,000,000 combined single limit for death, personal

injury, bodily injury or loss sustained by any one

person or more than one person in any one occurrence,

and for damage to or loss of property sustained in any

one occurrence; and

$2,000,000 for damage to or loss of property of the

City, caused by fire and explosion (Fire Legal

Liability).

17.1 Provisions. The policy or policies shall
provide as follows:

17.1.1 That the City of Long Beach, the Board
of Harbor Commissioners, and their officers and
employees, while acting within the scope of their
authority, shall be additional insureds, such insurance

to be primary and not contributing with any other

insurance maintained by the foregoing, but only as
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related to Assignee's actual operations for its own
account under this Agreement and not when the premises
or facilities are being used or operated by any other
person or entity pursuant to secondary or temporary
assignment by the Executive Director, as provided in
paragraph 4.

17.1.2 That in the event of one insured
(whether named or additional) incurring liability to
any other insured (whether named or additional), the
policy shall cover the insured against whom claim is or
may be made in the same manner as 1f separate policies
had been issued to each insured.

17.1.3 That said policy or policies shall
either contain a blanket form of contractual liability
coverage, including contracts and agreements, or there
shall be attached to said policy or policies an
endorsement providing that such insurance as is
provided for therein shall apply to the obligations
assumed by Assignee under paragraph 16 of this
Agreement.

17.1.4 That the same shall not be cancelled
or reduced until thirty-day written notice of such
cancellation or reduction has been served upon the
Executive Director by registered or certified mail.

17.2 Premiums/Deductibles. The City of Long Beach,

the Board of Harbor Commissioners (individually and
collectively), and their officers and employees shall not be

liable for the payment of any premiums or assessments on
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said policy or policies, and Assignee agrees to indemnify
said City, Board, and their officers and employees
therefrom. Such insurance may provide for such deductibles
or self-insured retention as shall be acceptable to the
Executive Director.

17.3 Evidence of Insurance. Assignee shall deliver
certified copies of the policy or policies or an endorsement
on forms approved by City ("evidence of insurance") to the
Executive Director for approval as to sufficiency and to the
City Attorney for approval as to form.

17.4 Timing. At least fifteen (15) days prior to
the expiration of any such policy, Assignee shall furnish
City with evidence of insurance demonstrating that such
insurance requirements will continue to be met. If such
coverage 1is canceled or reduced, Assignee shall, within ten
(10) days after receipt of notice of such cancellation or
reduction, comply with said insurance requirements.

Assignee agrees to suspend and cease all operations
hereunder on the premises during such periods of time as the
required insurance coverage 1s not in effect and the
evidence of insurance has not been furnished as provided in
paragraphs 17.3 and 17.4.

17.5 Not Limitation. The procuring of such policy
or policies of insurance shall not be construed to be a
limitation in any respect upon Assignee's obligations under
paragraph 16 herein.

18. OBSERVE APPLICABLE LAWS: At all times 1in its use

and occupancy of the Premises and in the conduct of its
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operations thereon, Assignee, at its cost, shall comply with all
applicable federal, state, regional and municipal laws,
ordinances and regulations (including but not limited to the City
Charter, the Long Beach Municipal Code and Tariff No. 4) and
obtain all requisite permits for the construction of improvements
on the Premises and for the conduct of its operations thereon.

18.1 Rule 1158. Without limiting the foregoing,
Assignee shall ensure that the Premises, and Assignee's
operations on the Premises, fully comply with Rule 1158 of
the South Coast Air Quality Management District, as such
rule now exists or may in the future be amended, or any
similar rule relating to control of petroleum coke dust
emissions which may supersede said Rule 1158.

18.2 BAmericans with Disabilities Act. Without
limiting the foregoing, Assignee shall comply with
applicable provisions of the Americans with Disabilities Act
(42 USCS Sections 12101, et seq.) ("Act") and regulations
promulgated pursuant thereto in Assignee’'s use of the
Premises and operations conducted thereon. Additionally, as
between City and Assignee, Assignee shall be solely
responsible for assuring that the Premises are in compliance
with applicable provisions of said Act and related
regulations and shall hold City harmless from and against
any claims of failure of the Premises to comply with the Act
and/or related regulations."

19. WAIVER OF LIABILITY: Assignee hereby waives any

and all claims against City of Long Beach, its Board of Harbor

Commissioners (individually and collectively), their officers and
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employees, for damage or loss caused by a suit or proceeding,
directly or indirectly attacking the validity of this Agreement,
or any part thereof, or by any judgment or award in any suit or
proceeding, declaring this Agreement null, void, or voidable, or
delaying the same, or any part thereof, from being carried out.

20. LOAD LIMIT: No loading in excess of Eight Hundred

(800) pounds per square foot or any vehicular loading in excess
of an H20-S16 Highway Loading (the H20 indicating a maximum of
twenty [20] tons per truck and the S16 indicating a maximum of
sixteen [16] tons per axle of semi-trailer) shall be allowed on
that portion of the premises extending inboard from face of wharf
seventy-five (75) feet. No railroad loading shall exceed thirty-
two and one-half (32.5) tons per axle. No loading in the
remainder of the premises shall be such as to damage paving or
underground utilities. In the event City finds that overloading
by Assignee exists, Assignee, upon receipt of notice thereof from
City, shall immediately take appropriate steps to correct the
condition, and irrespective of such notice, shall be responsible
for any damage arising therefrom. It is understood and agreed
that the foregoing load limits refer to area loads.

21. TAXES: Except where contested in good faith in a
court of competent jurisdiction, Assignee shall pay, prior to
delinquency, all lawful taxes, assessments and other governmental
or district charges that may be levied upon its property and
improvements of any kind located on the premises and upon the
interest granted under this Agreement. Assignee recognizes and
understands that this Agreement may create a possessory interest

subject to property taxation and that Assignee may be subject to
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the payment of property taxes and assessments levied on such
interest. Assignee agrees that payment of any such possessory
interest tax or assessment shall not reduce any compensation due
City hereunder.

22. LIENS: Except where contested in good faith in a
court of competent jurisdiction, and except for liens arising
from taxes or tax assessments, Assignee shall keep the premises
and all improvements thereon free from liens of any kind or
nature arising out of its operations, including any liens arising
out of any labor performed for or materials furnished to or on
behalf of Assignee on the premises. Assignee agrees that it will
at all times defend and indemnify City against all claims for
labor or materials in connection with the construction, erection
or installation of Assignee's improvements made upon the
premises, or from additions or alterations made thereto, or the
repair of same, by or at the direction of Assignee, and the costs
of defending against any such claim, including reasonable
attorneys' fees.

23. SIGNS: No signs or placards of any type or design,

except safety or regulatory signs prescribed by law, shall be
painted, inscribed or placed in or on the premises or any
building or structure located thereon without the prior written

consent of the Executive Director. Assignee agrees to remove

vpromptly and to the satisfaction of City, at the cost and expense

of Assignee, upon the expiration of the term or the earlier
termination of this Agreement, any and all signs and placards
placed by it upon the premises.

24. TERMINATION FOR GOVERNMENT USE: In the event the
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United States of America, the State of California, or any agency
or instrumentality of said governments (other than the City of
Long Beach) shall, by condemnation or otherwise, take title,
possession or the rights to possession of the premises, or any
part thereof, City may, at its option, and, if the taking has
substantially impaired the utility of the premises to Assignee,
Assignee may, at its option, terminate this Agreement as of the
date of such taking, and all further obligations of the parties
shall end, except as to liabilities which shall theretofore have
accrued.

25. TERMINATION BY COURT DECREE: In the event any

court having jurisdiction in the matter shall render a decision
which has become final and which will prevent the performance by
City of any of its obligations under this Agreement, then either
party hereto may terminate this Agreement by written notice, and
all rights and obligations hereunder (with the exception of any
undischarged rights and obligations that accrued prior to the
effective date of termination) shall thereupon terminate.

26. RELOCATION ASSISTANCE: It is understood and agreed

that nothing contained in this Agreement shall create any right
in Assignee to relocation assistance or payment from City under
the provisions of Title 1, Division 7, Chapter 16 of the
California Government Code (Sections 7260 et seqg.) upon the
expiration of the term of this Agreement or upon its earlier
termination.

27. NON-DISCRIMINATION: Assignee agrees, subject to

applicable laws, rules and regulations, that no person shall be

subject to discrimination in the performance of this Agreement on
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the basis of race, color, religion, national origin, sex, sexual
orientation, AIDS, AIDS related condition, age, disability,
handicap, or Vietnam Era veteran status. Assignee shall take
affirmative action to ensure that applicants are employed and
that employees are treated during employment without regard to
any of these bases, including but not limited to employment,
upgrading, demotion, transfer, recruitment, recruitment
advertising, layoff, termination, rates of pay or other forms of
compensation, and selection for training, including
apprenticeship. Assignee agrees to post in conspicuous places
available to employees and applicants for employment notices to
be provided by the City setting out the provisions of this
nondiscrimination clause. Assignee shall in all solicitations or
advertisements for employees state that all qualified applicants
will receive consideration for employment without regard to these
bases.

28. WAIVER OF CLAIMS: The parties hereto hereby waive

all claims against the other for damage or loss caused by any
sulit or proceeding, directly or indirectly attacking the wvalidity
of this Agreement, or any part thereof, or by any judgment of
award 1n any suilt or proceeding declaring this Agreement null,
void or voidable, or delaying the same, or any part thereof, from
being carried out, provided that Assignee shall not be liable for
payment of compensation hereunder to the extent that, during any
period, it is so prevented from exercising its rights hereunder.

29. CONDUCT OF OPERATIONS: Assignee shall conduct 1its

operations on or about the premises in such a manner as will, in

the judgment of the Executive Director, in no way weaken, damage
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or destroy, or tend to weaken, damage or destroy, the premises or
the bulkloading facilities located thereon; and in the event
Assignee at any time contemplates or performs an act which, in
the judgment of the Executive Director, does or will so weaken,
damage or destroy, or tend to weaken, damage or destroy them,
then upon written notice from the Executive Director, Assignee
shall forthwith and without delay desist from performance of such
act or acts.

30. ENVIRONMENTAI, COMPLIANCE. In its use and occupancy

of the Premises, Assignee shall comply with all applicable
environmental standards set by federal, state or local laws,
rules, regulations or orders, including but not limited to any
laws regulating the use, storage, generation or disposal of
hazardous materials, substances or wastes ("Environmental
Standards"). Assignee shall establish, maintain and observe a
program of compliance with all applicable Environmental Standards
("Environmental Compliance Program", as further described in Port
of Long Beach Tariff No. 4, as amended, supplemented and restated
from time to time (Tariff No. 4"), Item 757). As a condition
precedent to the effectiveness of this Agreement, Assignee shall
submit its Environmental Compliance Program to the Executive
Director for review and approval. Such review and approval shall
not relieve Assignee of its obligations pursuant to this
paragraph.

Assignee shall monitor its compliance with
Environmental Standards and immediately halt and correct any
incident of noncompliance. On April 1, 2003, and every two (2)

years thereafter, Assignee shall submit either a certificate that
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the Environmental Compliance Program conforms with all applicable
Environmental Standards or a revised Environmental Compliance
Program conforming to the applicable Environmental Standards for
review and approval by the Executive Director. Review and
approval of any revised Environmental Compliance Program shall
not relieve Assignee of its obligations under this paragraph.

30.1 Hazardous Materials, Substances and
Wastes. Assignee shall not cause or permit any hazardous
material, substance or waste to be brought upon, generated,
kept or used in or about the Premises by Assignee, its
agents, employees, contractors or subcontractors except in
compliance with all applicable Environmental Standards.

30.2 Noncompliance. In the event of any spill or
discharge of hazardous materials, substances or wastes or
any other incident of noncompliance with the Environmental
Standards or the Environmental Compliance Program, Assignee,
at its cost, shall: (i) give the Executive Director
immediate notice of the incident in person, by telephone or
by facsimile, followed by written notice in accordance with
paragraph 37.6, providing as much detail as possible; (ii)
as soon as possible, but no later than seventy-two (72)
hours after discovery of an incident of noncompliance,
submit a written report to City, identifying the source or
cause of the noncompliance and the method or action required
to correct the problem; (iii) cooperate with City or its
designated agents or contractors with respect to the
investigation of such problem; (iv) promptly commence

remediation of the problem in accordance with a plan
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approved by City and all governmental agencies having
jurisdiction and diligently prosecute the approved plan to
completion; and (v) provide City with copies of all records,
including hazardous waste manifests indicating that the
generator is not the City of Long Beach or any subdivision
thereof. The obligations set forth in subparagraphs (iv)
and (v) above shall not apply to Assignee if such incident
is caused solely by City, a temporary assignee or other
third party not connected with Assignee's business at the
Premises.

30.3 Liability for Noncompliance. Assignee shall
be liable for all costs, expenses, losses, damages, actions,
claims, cleanup costs, penalties, assessments or fines
arising from Assignee's failure to comply with the
Environmental Standards and the Environmental Compliance
Program ("Environmental Losses") including a failure to
comply with any reporting requirements. Assignee shall not
be liable for any losses caused solely by City, a temporary
assignee or other third party not connected with Assignee's
business at the Premises.

30.4 Environmental Audits. City shall have the
right to conduct, at its cost, periodic audits of Assignee's
compliance with the Environmental Compliance Program and
management of hazardous materials, substances and wastes at
the Premises. City shall provide Assignee with copies of
any written reports or results of such audits promptly upon
completion of such documents. 1In the event City's audit

discloses any material noncompliance by Assignee, or any
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third party connected with Assignee's business at the
Premises, with the Environmental Standards or the
Environmental Compliance Program, Assignee shall reimburse
the City for City's cost in performing the audit.

30.5 Maintenance Areas. Notwithstanding any other
provision of this Agreement, Assignee shall not conduct or
permit any maintenance of mobile or portable equipment on
the Premises except in full compliance with best management
practices as defined in the Port of Long Beach Storm Water
Pollution Prevention Program.

31. ASSIGNMENT: No concession, license, permit or

privilege for the conduct of any business or other operation for
profit in, upon or from the premises, and no total or partial
assignment, transfer, gift or grant of control of this Agreement
or of the premises, whether voluntary or involuntary, shall be
valid for any purpose unless first approved by City's Board of
Harbor Commissioners. Neither this Agreement nor any interest
therein shall be assignable or transferable in proceedings in
attachment, or garnishment or execution against Assignee or in
voluntary or involuntary proceedings in bankruptcy or insolvency
or receivership taken by or against Assignee or by a process of
law, and possession of the whole or any part of the premises
shall not be divested from Assignee in such proceedings or by any
process of law without the written consent of City, and any
breach of the provisions of this paragraph shall cause this
Agreement to terminate immediately at the option of the City.

32. FIRE PROTECTION: All fire protection sprinkler

systems, fire hydrant systems, standpipe systems, fire alarm
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systems, portable fire extinguishers and other fire-protective or
extinguishing systems or appliances which have been or may be
installed on the premises shall be maintained by Assignee in an
operative condition at all times except where repairs or
replacements are occasioned by normal wear and tear, which shall
be the responsibility of City. All repairs and servicing shall
be made in accordance with the provisions of the Long Beach Fire
Code (Uniform Fire Code, 1976 Edition, developed by the
International Conference of Building Officials and the Western
Fire Chiefs' Association, as modified and amended by ordinance of
the City Council of the City of Long Beach) and all additions,
revisions and amendments thereto, including, but not limited to,
NFPA No. 13A-1976 relating to the care and maintenance of
sprinkler systems.

33. UTILITIES: City shall provide all utility
installations upon the premises, except telephone, and Assignee
shall pay, before delinquent, all utility costs and charges
resulting from its operations under this Agreement.

34. DEFAULT: TIf either party should fail to perform
any of its obligations hereunder (except when such failure shall
be excused under other provisions hereof), the other party shall
have the option of terminating this Agreement as follows: The
party not in default shall give written notice to the party in
default, stating specifically the default relied upon by the
party giving the notice as justifying termination hereof. If
said default or breach is not remedied within thirty (30) days,
if therein remediable, or if the party in default fails to

commence promptly and attempt diligently to remedy the same where
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said default or breach is not remediable within thirty (30) days
after said written notice, said party not in default shall have
the right forthwith to terminate this Agreement. If, within such
thirty-day period, the party in default does remedy or remove
salid default or breach, or commences promptly and attempts
diligently to remedy or remove the same where not remediable
within said thirty-day period, and fully indemnifies the party
not in default from any and all loss and liability resulting from
such default or breach, the notice shall be withdrawn and this
Agreement shall continue in full force and effect; provided,
however, the remedies of City hereunder shall be cumulative and
in addition to any other remedies available. Upon any such
forfeiture or termination by City, all improvements of whatsoever
character, constructed, erected or installed upon the premises by
Assignee shall, at City's option, immediately become the property
of City, as provided in Section 1207 (i) of the City Charter. For
the purposes of this paragraph, each of the covenants, conditions
and agreements imposed upon or to be performed by one party
shall, at the option of the other party, be deemed to be either
covenants or conditions, regardless of how designated in this
Agreement, provided, further, that the waiver or delay or failure
to pursue any remedy by either party in respect to any default or
breach of such covenants, conditions or agreements shall not be
construed as a waiver, either total or partial, of such
covenants, conditions or agreements, or of any subsequent default
or breach thereof.

35. DELIVERY OF POSSESSION: Assignee agrees that, upon

the termination or expiration of this Agreement, Assignee will
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peaceably yield up and surrender the premises and allow City to
take peaceable possession thereof.

36. HOLDING OVER: Assignee shall not hold over after

the expiration of the term of this Agreement for any cause,
unless other terms, conditions and provisions be agreed upon in
writing by City and Assignee prior to the expiration of the term.

37. MISCELLANEOUS PROVISIONS:

37.1 Waivers. No walver by either party at any
time of any of the terms, conditions, covenants or
agreements of this Agreement shall be deemed or taken as a
wailver at any time thereafter of the same or any other term,
condition, covenant or agreement herein contained nor of the
strict and prompt performance thereof by the party obligated
to perform. No delay, failure, or omission of eilther party
to exercise any right, power, privilege or option arising
from any default nor subsequent acceptance of compensation
then or thereafter accrued shall impair any such right,
power, privilege or option or be construed to be a waiver of
any such default or relinquishment thereof of acquiescence
therein. No option, right, power, remedy or privilege of
elither party hereto shall be construed as being exhausted or
discharged by the exercise thereof in one or more instances.
It is agreed that each and all of the rights, powers,
options or remedies given to the parties hereto by this
Agreement are cumulative, and no one of them shall be
exclusive of the other or exclusive of any remedies provided
by law, and that the exercise of one right, power, option,

or remedy by a party shall not impair its rights to any
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other right, power, option or remedy.

37.2 Law Governing. This Agreement shall be
governed by the laws of the State of California, both as to
interpretation and performance.

37.3 Successors. This Agreement shall be binding
upon and shall enure to the benefit of the successors and
assigns of City and shall be binding upon and enure to the
benefit of the successors and permitted assigns of Assignee.

37.4 Severability. Should any of the covenants,
conditions or agreements of this Agreement be held by a
court of competent jurisdiction to be illegal or in conflict
with any applicable law, or with any provision of the
Charter of the City of Long Beach, the validity of the
remaining portions or provisions shall not be affected
thereby.

37.5 Integration. This document constitutes the
whole agreement between City and Assignee. There are no
terms, obligations or conditions other than those contained
herein. No modification or amendment of this Agreement
shall be wvalid and effective, unless evidenced by an
agreement in writing and signed by the parties with the same
formalities and making specific reference to this Agreement.

37.6 Notices. Any and all notices to be given
under this Agreement, or otherwise, may be delivered
personally or by facsimile transmission .or by enclosing the
same in a sealed envelope, addressed to the party intended
to receive the same at its address designated herein, and by

depositing in the United States Postal Service as registered

46




Robert E. Shannon
City Attorney of Long Beach
333 West Ocean Boulevard
Long Beach, California 90802-4664
Telephone (562) 570-2200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

//
//
//
//
//
//
//
//
//

or certified mail with postage prepaid. When so given, such
notice shall be effective upon delivery, 1if served
personally or by facsimile transmission, or from the date of
mailing of the same. For the purpose thereof, unless
otherwise provided by notice in writing from the respective
party, the address of City, and the proper party to receive
any such notices on its behalf, is the Executive Director,
Long Beach Harbor Department, P.O. Box 570, Long Beach,
California 90801, and the address of Assignee is shown on
the first page of the Agreement.

37.7 Modifications. Notwithstanding any of the
provisions of this Agreement, the parties may hereafter, by
mutual consent, agree to modifications thereof or additions
thereto in writing. City shall have the right to grant
reasonable extensions of time to Assignee for any purpose or
for the performance of any obligations of Assignee
hereunder.

37.8 Captions. The use of paragraph headings or

captions in this Agreement is solely for the purpose of
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convenience, and the same

shall be entirely disregarded in

construing any part or portion of this Agreement.

September 9 , 2002

METROPOLITAN STEVEDORE COMPANY,

a California corporation

By: GA?%(2?5242M\_,

Name: James B. Callahan
Title: pregident & CEQO

September 9 , 2002

Name: Alhert rnier

. I’d
Title: Vice President

/= ¢ 2002

14

The foregoing Second
Assignment Agreement is hereby

f‘
of LA K«L‘\ , 2002.

CMG:pw:dmp;8/22/02;M-13\METRO.1\01-03297

ASSIGNEE

CITY OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

By: e
Richard D. Steinke,
Executive Director

Long Beach Harbor Department

CITY

Amended and Restated Preferential

approved as to form this J./ J“\day

ROBE T/’—_\A”NNON Cliy Attorney

/

.’/{. /

£
~Charles M. Gale, Deputy

By:?
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SECOND AMENDMENT TO
SECOND AMENDED AND RESTATED
PREFERENTIAL ASSIGNMENT AGREEMENT

THIS SECOND AMENDMENT TO SECOND AMENDED AND RESTATED
PREFERENTIAL ASSIGNMENT AGREEMENT (“Second Amendment”) is made and
entered into as of _January 3, 2008 , 26807 by and between the CITY OF LONG BEACH,

a municipal corporation, acting by and through its Board of Harbor Commissioners
(“City”), pursuant to Ordinance No. HD-1999 , adopted by the Board of Harbor

Commissioners of the City of Long Beach at its meeting of _November 26 | 2007, and

METROPOLITAN STEVEDORE COMPANY, a California corporation (“Assignee”).
1. RECITALS: This Second Amendment is made and entered into with
reference to the following facts and objectives:

1.1 City is the owner of certain marine terminal facilities at Pier G,
Berths G212 to G215 inclusive, in the Harbor District of the City of Long Beach
which include the wharves and adjacent wharf premises, ship loaders, stackers,
conveyors, structures and appurtenant equipment for stockpiling and reclaiming
bulk commodities (“Terminal Facilities”), and has granted a preferential
assignment of the Terminal Facilities to Assignee.

1.2  As of November 1, 2002, the parties hereto entered into a
Second Amended and Restated Preferential Assignment Agreement (Harbor
Document No. HD-6655), as amended on June 19,2006 (HD-6655A),
(collectively, the “Agreement”).

1.3  Paragraph 8.3 of the Agreement provides, in part, that “For
the balance of the term, the Guaranteed Minimum Tonnage Dollar Equivalents,
Minimum Annual Tariff Payments, and land rent for Parcels IX, XA, XB, XC and
XD shall be renegotiated and adjusted with an effective date for each such
adjvustment of April 1, 2007 (for four years), and April 1, 2011 (for five years).”

1 HD-6655B
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1.4  The parties to this Agreement have decided to renegotiate
and adjust “the Guaranteed Minimum Tonnage Dollar Equivalents, Minimum
Annual Tariff Payments, and land rent for Parcels IX, XA, XB, XC and XD” with
effective dates for each such adjustment of April 1, 2007 (for four years) and
April 1, 2011 (for five years).

2. Effective April 1, 2007, paragraph 7 is deleted.
3. Effective April 1, 2007, the introductory portion of paragraph 8 of the

Agreement is deleted and restated in its entirety to read as follows:

“8.  TARIFF GUARANTEE, LAND RENTAL, AND

COMPENSATION RENEGOTIATIONS: The parties agree that the

minimum tariff charges to be paid by Assignee pursuant to the
provisions of paragraph 5 and 6 during the four (4) year portion of
the term commencing April 1, 2007 and ending March 31, 2011
shall be the dollar value equivalent of seventeen million eight
hundred thousand (17,800,000) metric tons (‘Guaranteed Minimum
Tonnage’). Land rent for Parcels IX, XA, XB, XC, and XD is not

included in such payments, but rather is in addition thereto.”

4, Effective April 1, 2007, paragraph 8.1 is deleted and restated in its

entirety to read as follows:

“8.1 Calculations for Guaranteed Minimum
Tonnage Dollar Equivalent. The dollar value equivalent of the
Guaranteed Minimum Tonnage (‘Guaranteed Minimum Tonnage
Dollar Equivalent’) shall be calculated as follows:

“The Guaranteed Minimum Tonnage shall be

multiplied by the total of the wharfage charge set forth in ltem 356

2
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of Tariff No. 4 and the equipment rental charge set forth in ltem 515
of Tariff No. 4.

“In the event the wharfage charges set forth in
ltem 356 of Tariff No. 4 or the equipment rental charge set forth in
ltem 515 of Tariff No. 4 are changed during the period form
April 1, 2007 through March 31, 2011, the Guaranteed Minimum
Tonnage Equivalent shall be adjusted as follows: (i) multiply each
applicable wharfage charge and equipment rental charge by the
number of days each such charge is in effect during the period from
April 1, 2007 through March 31, 2011; (i) add the results of said
multiplications; and (i) divide by 1461. The result of this
calculation shall then be multiplied by seventeen million eight

hundred thousand (17,800,000) metric tons.”

5. Effective April 1, 2007, paragraph 8.2 is deleted.

6. Effective April 1, 2007, paragraph 8.3 is deleted and restated in its

entirety to read as follows:

“8.3 Adjustments. For the balance of the term, the
Guaranteed Minimum Tonnage, Guaranteed Minimum Tonnage Dollar
Equivalents, and land rent for Parcels IX, XA, XB, XC and XD shall be
renegotiated and adjusted with an effective date of April 1, 2011 (for five
years). If the parties are unable to agree on the Guaranteed Minimum
Tonnage, Guaranteed Minimum Tonnage Dollar Equivalents, and/or the
land rental for Parcels IX, XA, XB, XC and XD, the amount thereof shall be
determined by arbitration in accordance with the provisions of

paragraph 12.”

L:\Apps\CtyL.aw32\WPDocs\D027\P005\00112228.D0C
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7. Effective April 1, 2007, paragraph 8.5 is deleted and restated in its

entirety to read as follows:

“8.5 Shortfall. In the event Assignee fails to pay to City
Tariff Payments in an amount equal to or greater than the Guaranteed
Minimum Tonnage Dollar Value Equivalent for tonnage handled at or
through the premises during the period April 1,2007 through
March 31, 2011, Assignee shall pay to City within thirty (30) days after the
end of such four (4) year segment an amount equal to the Guaranteed
Minimum Tonnage Dollar Equivalent minus Tariff Charges previously paid
by Assignee (‘Shortfall’).”
1
I
1
/
I
1
1
1
1
1
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i
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8. Except as expressly provided in this Second Amendment, all of the
terms and conditions of the Agreement shall remain unchanged and in full force and

effect.

METRQPOLITAN STEVEDORE
F , & California corporation

Oy 0800 /S~ , 2007 By:
Name: /ﬁﬁéﬂ/ f GAna?.

Title: (ﬁ///c?— XTI G (FFreail
Ocpaen. VS , 2007 By: &E(mw wm%;
Name: \a A0 MRS Mﬂsh‘f‘\a"‘ﬁ,w
Title: ”“" Ce Crodntcime. o @ Cehe
ASSIGNEE

CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbor Commissioners

/ -3 ,2007% By:ﬁé@~( (—
- Richard D. Steinke
Executive Director

Long Beach Harbor Department

CITY

The foregoing Second Amendment to Second Amended and Restated Preferential

Assignment Agreement is hereby approved as to form.

SAANNON, City Attorney

= Crles M. Gale, Deputy

CMG:1jr 10/03/07 #07-03900
L:\Apps\CtyLaw32\WWPDocs\D027\P005100112229.D0C

LAApps\CtyLaw32\WPDocs\D027\P005100112229.D0C 07-03800
SECOND AMENDMENT TO SECOND AMENDED & RESTATED PAA [10/03/07] METROPOLITAN #HD-6655 [CMG]




CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

""" N A P S N e A G O S S R P S s O

State of California

& 75 g "
County of V/ﬁ) /Zf/\njff‘)b LEC

On /é 00T 7007 vefore me, ﬂ?@/@\/ . \//( MoTh R ﬁ/ seiC

Date Name and Title &f Offxcer (e g./ Jane Doe Notary Public”)

personally appeared ﬁéﬁﬁ/’f A (7/?/5./‘?/'/(:%, é ﬁfff\/ /’//4@/‘7727/\/

Name(s) of Signer(s)

ﬂpersonally known to me
1 (or proved to me on the basis of satisfactory evidence)

to be the person(s) whose name(s) ié/are subscribed to the
within instrument and acknowledged to me that
he/she/they executed the same in hisfrer/their authorized
capacity(ies), and that by hisfrer/their signature(s) on the
instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

STEPHEN J. YANKO
Commission # 1448177
Notary Public - Califoria £
Los Angeles County P

WITNESS my hand and official seal.

Place Notary Seai Above M@ [

Signafse” of Not bhc
OPTIONAL 7}%

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Dogument
Title or Type of Document: Iﬁé‘-:f P [ 05 ﬁfl};{# /’6£¢Efffﬂi(f‘?"b/

Document Date: ___//5 NCTe A Ze277 Number of Pages: i ——

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer’s Name:

J Individual L] Individual

[0 Corporate Officer — Title(s): 1 Corporate Officer — Title(s):

L1 Partner — O Limited [ General {1 Partner — [ Limited [J General RIGHT THUMBPRINT.

1 Attorney in Fact LOFSIGNER " [J Attorney in Fact . OF SIGNER
Top of thumb here Top of thumb here

[J Trustee (1 Trustee

£1 Guardian or Conservator [J Guardian or Conservator

1 Other: (7 Other:

Signer Is Representing: Signer Is Representing:

¢ R A e A P O A (P S P A PR AL e DS P S GG P PAEZ G NS AN Py
@ 2006 Natxonal Notary Assocsanon 9350 De Soto Ave P.O. Box 2402 - Chatsworth, CA 91313 2402 Item No. 5907 Reorder Cal[ Toll Free 1 800 876- 6827
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