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CONTRACT FOR CONTINUUM OF CARE

~4326
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

"Contract") is made and entered into, in duplicate, as of July 13, 2016 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on June 9, 2015, by and between MENTAL HEALTH AMERICA OF

LOS ANGELES, a California nonprofit corporation ("Organization"), whose address is 100

W. Broadway, Suite 5010, Long Beach, California 90802, and the CITY OF LONG BEACH,

a municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low-income and homeless

residents; and

WHEREAS, as part of the 2015 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into a

contract with Organization that provides the grant funding within a maximum amount and

program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions contained

herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant
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Section 2.

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "24 CFR 578 Homeless Emergency Assistance and Rapid

Transition to Housing: Continuum of Care Program; Interim Final Rule, Docket No.

FR-5476-1-01, Federal Register, Volume 77, No. 147, July 31, 2012", Attachment

"0" entitled "CFR Title 2, Subtitle A, Part 200 - Uniform Administrative

Requirements, Cost Principles, and Audit Requirements for Federal Awards, 1-1-15

Edition", also known as the OMB Super Circular (which supersedes requirements

from OMB Circular A-110, A-122 and A-133), Attachment "E" entitled "Health

Information in Compliance with the Health Insurance Portability and Accountability

Act of 1996 (HIPAA) and the Health Information Technology for Economic and

Clinical Health Act (HITECH Act) Business Associate Agreement", Attachment "F"

entitled "Certification Regarding Debarment", and Attachment "G" entitled

"Certification Regarding Lobbying", all of which are attached hereto and

incorporated by this reference, and the Long Beach Continuum of Care Grants

Guidelines, which have been provided to Organization and are incorporated by this

reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations contained in the 2015 HUD Continuum of Care

NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach

Continuum of Care Grants Guidelines, this Contract and attachments A-G, the City

of Long Beach Consolidated Plan, the Grant Agreement, the Request for Proposal

("RFP") and Organization's proposal in response to the RFP.

Section 3. The term of this Contract shall be the Operational Year

2
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beginning on July 1, 2016 and ending on June 30, 2017, including an additional 6-month

post-operational period, unless sooner terminated as provided herein.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding, cash and/or in-kind match at

the rate required by 24 CFR 578.73, and mainstream resources available to

continue the services identified in this Contract. Further, Organization shall maintain

cash reserves equivalent to three (3) months of funding necessary to provide

services under this Contract.

8. Total disbursements made to Organization under this Contract

by the City shall not exceed Two Hundred Thousand One Hundred Fifty-Five Dollars

($200,155) over the term of this Contract. Upon execution of this Contract, the City

shall disburse funds payable hereunder in due course of payments following receipt

from Organization of billing statements in a form approved by the City showing

expenditures and costs identified in Attachment "8".

C. The City shall pay to Organization the amounts specified in

Attachment "8" for the categories, criteria and rates established in that Attachment.

Organization may, with the prior written approval of the Director of the City's

Department of Health and Human Services, or his designee, make adjustments

within and among the categories of expenditures in Attachment "8"; provided,

however, that such adjustment(s) shall not cause the amount of the total budget

stated in Attachment "8" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

within the 15-day period may result in late payment from the City. Submission of
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incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating to

that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of funds.

F. The City closes its fiscal year during the months of August and

September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice and APR certified by one of Organization's officers or by its

Executive Director. The City reserves the right to refuse payment of any outstanding

invoice if Organization fails to submit a final invoice, or certified APR within thirty

(30) days of the end of the Operational Year.

H. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City will

not be obligated to pay Organization for costs incurred unless HUD releases funds

to the City. For this reason, failure of Organization to submit the final invoice and

certified APR within thirty (30) days after the end of the Operational Year may result

in loss of reimbursement of funds.

I. The City reserves the right to withhold payment of an invoice
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pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by the

City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

8. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate
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Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt of

a written or oral request from a City representative, unless a longer period of time is

otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data elements

that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Seven Hundred Fifty Thousand Dollars

($750,000) or more in Federal funds in an Operational Year, then Organization shall

submit an audit report to the City in accordance with OMS Super Circular no later

than thirty (30) days after receipt of the audit report from Organization's auditor or

no later than nine (9) months after the end of the Operational Year, whichever is

earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars

($750,000) in Federal grant funds in an Operational Year, submission of the audited

financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention or

treatment services through the project.

S. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are
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consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,

as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability

or handicap. Organization shall take affirmative action to assure that applicants are

employed or served, and that employees and applicants are treated during

employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or termination; rates of payor

other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent
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data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall act

as an independent contractor and not as an employee, representative, or agent of

the City. Organization's obligations to and authority from the City are solely as

prescribed in this Contract. Organization expressly warrants that it will not, at any

time, hold itself out or represent that Organization or any of its agents, volunteers,

subscribers, members, officers or employees are in any manner officials, employees

or agents of the City. Organization shall not have any authority to bind the City for

any purpose.

B. Organization acknowledges and agrees that (a) the City will not

withhold taxes of any kind from Organization's compensation, (b) the City will not

secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary rights,

benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and any

assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10.

A. Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents ("Indemnified

Parties"), from and against any and all liability, claims, demands, damage, loss,

obligations, causes of action, proceedings, awards, fines, judgments, penalties,
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costs and expenses, arising or alleged to have arisen, in whole or in part, out of or

in connection with (1) Organization's breach or failure to comply with any of its

obligations contained in this Agreement, or (2) negligent or willful acts, errors,

omissions or misrepresentations committed by Organization, its officers,

employees, agents, subcontractors, or anyone under Organization's control, in the

performance of work or services under this Agreement (collectively "Claims" or

individually "Claim").

B. In addition to Organization's duty to indemnify, Organization

shall have a separate and wholly independent duty to defend Indemnified Parties at

Organization's expense by legal counsel approved by City, from and against all

Claims, and shall continue this defense until the Claims are resolved, whether by

settlement, judgment or otherwise. No finding or judgment of negligence, fault,

breach, or the like on the part of Organization shall be required for the duty to defend

to arise. City shall notify Organization of any Claim, shall tender the defense of the

Claim to Organization, and shall assist Organization, as may be reasonably

requested, in the defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from grant

funds allocated to Organization if itemized on Attachment "B") for the duration of this

Contract the following insurance and bond against claims for injuries to persons or

damage to property that may arise from or in connection with the performance of

this Contract by Organization, its agents, representatives, employees, volunteers or

subcontractors.

(1) Commercial general liability insurance (equivalent in scope

to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less than

One Million Dollars ($1,000,000) per occurrence and Two Million Dollars

($2,000,000) general aggregate. Such coverage shall include but not be
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limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form CG

20 10 11 85 or CG 2026 11 85), and this insurance shall contain no special

limitations on the scope of protection given to the City, its Boards and

Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in an

amount not less than Five Hundred Thousand Dollars ($500,000) combined

single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization hereunder

or Twenty-Five Thousand Dollars ($25,000), whichever is less, to safeguard

the proper handling of funds by employees, agents or representatives of

Organization who sign as the maker of checks or drafts or in any manner

authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage

for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The
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City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as they

would have been protected had the policy or policies not contained retention or

deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to any

other insurance or self-insurance maintained by the City. Organization shall notify

the City in writing within five (5) days after any insurance required herein has been

voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

endorsements for each insurance policy shall contain the original signature of a

28 person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days prior to expiration of this insurance, furnish

to the City certificates of insurance and endorsements evidencing renewal of the

insurance. The City reserves the right to require complete certified copies of all

policies of Organization and Organization's contractors and subcontractors, at any

time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her designee.

Not more frequently than once a year, the City's Risk Manager or his/her designee

may require that Organization, Organization's contractors and subcontractors

change the amount, scope or types of coverages if, in his or her sole opinion, the

amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be construed

or deemed as a limitation on liability relating to Organization's performance or as full

performance of or compliance with the indemnification provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, then

the building must be maintained as a shelter for or provide supportive services to

homeless individuals for not less than ten (10) years nor more than fifteen (15) years

according to a written determination delivered to Organization by the City, and such

determination shall state when the applicable period of time shall commence and

terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant funds

will be used for supportive services, assessment and/or homeless prevention

services shall be maintained as a shelter or provider of programs for homeless

individuals during the term of this Contract.

12
RCZ:bg A16-G1899
L:lApps\CtyLaw32\WPDocs\D021 \P027\00649080 .docx



1

2

3

4

5

6

7

8

9

10

11
0~ >..2

12Z~LL'<tO::•....c(O
og~~f- ~ .•....-N 13f- >."'00
~·-::roco>-u>of- _Q)0l 14-Z"S~
U~ouWo::CO
I~c:~ 15f-a...m~
LLU)UQ)OwOcow-l-c 16uO::lIlc:
-~~oLLI -l
LLUC'") 17o C'")C'")

18

19

20

21

22

23

24

25

26

27

28

C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious

or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a

religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will not

limit such services or give preference to persons on the basis of

religion;

(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of

13
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services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or in

which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to be

a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may continue

to carry out its mission, including the definition, practice, and expression of

its religious beliefs, provided that it does not use direct HUD funds to support

any inherently religious activities, such as worship, religious instruction, or

proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over

its internal governance, and it may retain religious terms in its organization's
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name, select its board members on a religious basis, and include religious

references in its organization's mission statements and other governing

documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is used

for both eligible and inherently religious activities, HUD funds may not exceed

the cost of those portions of the acquisition, construction, or rehabilitation that

are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other

rooms that a HUD funded religious congregation uses as its principal place

of worship, however, are ineligible for HUD funded improvements.

Disposition of real property after the term of the grant, or any change in use

of the property during the term of the grant, is subject to government-wide

regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or families

with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

treatment, counseling, supervision and other services essential for achieving

independent living; and

(2) Other Federal, State, and local private assistance

15
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2 Organization certifies that it will comply with all documents,

available for such individuals, including mainstream resources.

I.

3 policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of

4 this Contract and such other requirements as from time to time may be promulgated

5 by HUD.

6 J. Organization shall execute a Certification Regarding

7 Debarment in the form shown on Attachment "F".

8

9

10

11

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "G".

Section 13. Organization certifies that it has established a Drug-Free

Awareness Program in compliance with Government Code Section 8355, that it has given

a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

possession or use of a controlled substance is prohibited and action will be taken for

violation.

18

19

20

21

22

23

24

25

26

27

28

Section 14. The City shall facilitate the submission of all reports required by

HUD based on information submitted by Organization to the City. The City shall act as the

primary contact for Organization to HUD for services provided under this Contract. The

City shall facilitate directly to HUD the submission of any information related to all financial

and programmatic matters in this Contract, including but not limited to reimbursements of

grant funds, requests for changes to Organization's budget, requests for changes to

Organization's application for grant funds and requests for changes to Organization's

Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing and

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice

16
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1 shall be deemed given on the date personal delivery is made or the date shown on the

2 return receipt, whichever is earlier. Notice of change of address shall be given in the same

3 manner as stated for other notices.

4 Section 16. The City Manager or hislher designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

hislher designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either party

terminates this Contract, all funds held by Organization under this Contract which have not

been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this Contract.

Section 20. The acceptance of any service or payment of any money by the

City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.

26 III

27 III

28 III
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MENTAL HEALTH AMERICA OF LOS
ANGELES, a California nonprofit
corporation

BY~L~

IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

fnJ'--I..""::""""'C\ _V~_f_3 ,2016

___________ ,2016

,2016

By _
Name--------------
Title--------------
"Organization"

CITY OF LONG BEACH, a municipal
corporation

~
~CUTEDPURSUANT

B ~ / ~ SECTION 301 OF
Y ~. ='CiTY CHARTER.

City Manager
Assistant City Manager

"City"

This Contract is approved as to form on

RCZ:bg A16-01899
L:lAppsICtylaw32IWPDocslD021IP027\00649080.docx

~1 ,2016.

By ---"'~-=--f---4jrA:~--------
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City of Long Beach
2015 Continuum of Care (CoC) Program

ScoDe of Work

Agency: Mental Health America of Los Angeles

HUe Grant: CA0652U9D061507

Project Name: •...T,.;.,IP__Y....;,o,.;.,uth 1I

CLB Contract: __P....;E;;;.;.N..;.;D;;..;IN;..;:G
II

Program Objective: MHA's Transition in Place (TIP) - Youth program serves 12 homeless youth with
mental illness ages 18-25 who meet HUD's definition of homeless. Its purpose is to help youth with mental
illness to obtain and retain stable housing using a Rapid Rehousing (PH-RRH) model. MHA has a long-
standing street outreach program in the City of Long Beach, reaching out directly to "street homeless." It
also connects regularly with other City-based service providers to share service information and accept
referrals. MHA's program staff maintains close working and supportive relationships with local landlords in
order to create housing access for clients in the target population. Using a client-choice, scattered site
housing approach coupled with a "whatever-it- takes, high- support, no-fail" philosophy of service delivery,
MHA uses a blend of in-home and community-based services including outreach, intensive case
management, mental health services and active community linkages to emphasize skill development,
community integration, community living, self-discovery, self-help, self-advocacy and personal growth and
development as powerful tools to promote successful, stable living, recovery, wellness and personal
resilience. MHA provides the core, intensive supportive services to all of its housing clients, and connects
clients to mainstream resources, particularly educational, vocational and job development resources as
needed or as determined by client choice/request.

"Housing First" model are in active use in all MHA programs. This approach helps individuals move
immediately from the streets or shelters into their own apartments. The MHA staff will use the Evidence
Based Practices as its primary strategy and philosophy for quickly housing enrolled participants. MHA's
projected outcomes include: 92% of persons will exit to permanent housing destinations during the
operating year; 58.33% of adult persons will increase their total income at the end of the operating year or
program exit; and 92% of persons will utilize the program during the operating year. MHA commits a
required 25% cash match to this project. Funds allocated for this purpose are from MHA's legal entity
contract with the County of Los Angeles Department of Mental Health, whose match dollars serve and
support MHA and DMH's joint youth clients housed in this project. As the only program in the CoC
specifically for mentally ill youth, support is needed because without it, these young persons (who often
present for services without any other resources) would once again be homeless. CoC support enables
them to structure a life plan based on ever-increasing personal and fiscal responsibility. The CoC also
provides participants with access to SSI/SSDI TA through the local SOAR initiative led by Help Me, Help
You, a partner co-located at the MSC.

Outcomes/Performance Measures

Universe # Taraet # Taraet %
RRH: Persons exiting to permanent housing
destinations (per data element 3.12 of the 2014

12 11 92%
HMIS Data Standards) during the operating
year.

Adults who increased their total income (from all
sources) as of the end of the operating year or 12 7 58%
project exit.

Persons who utilize the project during the
12 11 92%

operating year.

2

3

Note: Universe number reflects project participant chart PIT
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City of Long Beach
Department of Health and Human Services

Homeless Services Division
Continuum of Care Program: Scope of Work

Coordinated Entry System
(CES)

The agency will participate in the Coordinated Entry System, ensuring that
any point of entry in the CoC provide participants with access to
stabilization and housing. The agency will participate in the CoC's CES
intake process. Participation includes direct service for and referrals to:
homeless programs, prevention and diversion, mainstream resources and
housing. Projects will prioritize referrals from the CEShubs, to fill project
vacancies within five (5) businessdays.

Additional HEARTHAct and Long Beach Continuum of Care (CoC)Compliance Requirements

Outreach and
Engagement

The agency will participate in outreach and engagement of the street
homeless population including participation in the Long Beach CoCStreet
Outreach Network. The agency will utilize the HMIS to enter, document
and update data on outreach and engagement of the street homeless
population and follow protocol for adding participants onto the Chronic
Homeless Registry.

Universal Assessment The agency will utilize the Vulnerability Index-Service Prioritization
Decision Assistance Tool (VI-SPDAT),the Long Beach CoC's universal
assessment tool, to assessparticipant's housing and service needs. The
agency will follow the CoC'sWritten Standards guiding the use of the VI-
SPDAT.

Prioritization for
Permanent Supportive
Housing (PSH)Placement

The agency will participate in the Long Beach CoC PSH Placement
Prioritization Process. All PSHplacements will be prioritized according the
CoC'swritten prioritization process and aligned with HUD priorities. PSH
placements will come from the Housing Prioritization List established by
the Chronic Homeless Registry.

Housing First The agency will utilize a Housing First approach per the awarded project
application. Housing First is a model of housing assistance that prioritizes
rapid placement and stabilization in permanent housing that does not
have service participation requirements or preconditions (such as sobriety
or a minimum income threshold). It is an approach to: 1) quickly and
successfully connect individuals and families experiencing homelessness
to permanent housing, 2) without barriers to entry, such as sobriety,
treatment or service participation requirements, or 3) related
preconditions that might lead to the participant's termination from the
program. Supportive services are offered to maximize housing stability
and prevent returns to homelessness as opposed to addressing
predetermined treatment goals prior to permanent housing entry;
however, participation in supportive services is based on the needs and
desires of participants.

ATTACHMENT ..... Il......... j
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CONTINUUM OF CARE PROJECT AND SYSTEM PERFORMANCE MEASURES
These performance measures set the standard for how effective the CoC is reducing the number of people who become homeless,
assisting people to become quickly and stably housed and preventing homelessness overall. All performance measures are inter-

related and help to provide a holistic view of system performance for the Long Beach Coc.

~;ft·' ••••• ;/.D.; •. ,j.:\ ..... j;"HJJP/!B':,":,·
.:._LiE :',;!~:;;.' A-it:· ' , :';:" •. C,Sr' "y'.I .,:' •.. :,) >,,: ,~,',.: .. ,:,:':!; .. :~ : ';., ,;oBJEctIvE:,;

Increase the number of persons exiting to permanent housing
80%~ Change in exit to permanent housing

Increase the number of persons remaining in permanent housing
80%~ Persons served in permanent housing projects retain permanent housing at (6 months)

Increase the number of persons served monthly
~ Increase persons served in emergency shelter, transitional housing projects and supportive 90%

services who exit to permanent housing destinations; increasing permanent housing placements
Increase residential project occupancy

~ Increase daily utilization of beds in emergency shelter, transitional housing and permanent
90%housing projects

~ Fill vacancies within five (5) business days
Persons age 18 or older increase employment income during operating year

20%~ Homeless adults being served in CoCprojects increase their earned income from year to year
and between their enrollment in the system and their exit

Persons age 18 or older increase other cash income during operating year
~ Homeless adults being served in CoCprojects increase their other income (i.e. GR,551,SOAR, 54%

TANF, VA Benefits) from year to year and between their enrollment in the system and their exit
Reduce the number of persons experiencing homelessness for the first time - diversion/prevention

~ Decrease the number of people receiving CoCproject services for the first time
Reduce the length of time persons remain homeless LB - Less than

~ Change in the average and median length of time persons are in emergency shelter, transitional 9 months
housing and supportive services; HUD-30 days
Average = total days/total persons homeless during reporting period or less

Reduce the number of persons returning to homelessness
~ Decrease exits from permanent housing back to homelessness (not backwards to emergency

shelter or transitional housing programs)
" ". ." , ;; LONG8EACHPERFORMANCE OBJECTIVES :.

Reduce the length of stay in Transitional housing project
Less than 9~ Reduction of persons who are moving from transitional housing to permanent housing in less
monthsthan 9 months. Expedite permanent housing placements in less than 9 months from entry.

Reduce the number of persons exiting with Unknown Destination
~ Reduction of persons who are exiting from emergency shelter, or transitional housing with an Less than 5%

"Unknown destination"
Reduce the number of persons exiting with No Financial Resources

~ Reduction of homeless adults being served in CoCprojects who have "No identified earned Less than 5%
and/or other income" prior to exiting the project

Cost Effectiveness: # of permanent housing placements/total project budget including match < 5K
benchmark

These Performance Measures will:
.:. Reveal significant information about how well projects are functioning and where improvements are necessary .
•:. Help CoC's identify gaps in services across the Continuum of Care.
•:. Compel the projects to better target the populations they are serving;

o Where they are entering into the Long Beach CoC - tributaries to homelessness.
o Where they are exiting to after services are provided - Permanent housing goal
o Placements to emergency shelter and transitional housing projects coincide with supportive services in an

effort to achieve more rapid placements into permanent housing.
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Docket No. FR-5476-1-o1]

RIN 25D6-AC29

Homeless Emergency Assistance and
Rapid Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTHAct),
enacted into law on May 20, 2009,
consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into II single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTHAct also
directs HUD to promulgate regulations
for these new programs and processes.

This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO)program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Yoar
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTHAct requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276. Department of
Housing and Urban Development.
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration 118 public
comments. comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development.
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708-4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness: promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
tho HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.
Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HVD. These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing.
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Care," "applicant, II and
"collaborative applicant." A '
"Continuum of Care" is a geographically
based group of representatives that
cernes out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
"Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help

, measure a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant A ward
Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding. the
process also provides an appeals
process.

4. Program Components and EligibJe
Costs (Subpart D):Continuum of Care
funds may be used for projects under
five program components: Permanent
housing. transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities. Unified
Funding Agency costs, acquisition,
rehabilitation, new construction.
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-Performing Communities
(Subpart E): HUD will annually, subject
to the availability of appropriate data.
select those Continuums of Care that
best meet application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stabilization services.
and short- and/or medium-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects Within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy. .

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.

Benefits and Costs
This interim rule is intended to help

respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care.
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 201,2
(pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
ofthis rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.

I. Background-HEARTIl Act
On May 20, 2009, the President

signed into law" An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTH Act
codifies in law and enhances the
Continuum of Cere planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995. The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of "homeless." HUD
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability." In addition, the Defining
Homeless rule included record keeping
requirements related to the "homeless"
definition. On December 5,2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continued the process to implement the
HEARTH Act, with the publication of
the proposed rule titled "Homeless
Management Information Systems
Requirements" (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS), for proper
date collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care. a system
administratively established by HUn in
1995. A Continuum of Cere is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, unmet
needs-physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program. The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are Intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless. The regulations established
by this rule are directed to carrying out
this congressional intent.

n. Overview of Interim Rule
As amended by the HEARTH Act,

Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, In order to meet the
purpose of the HEARTIi Act,
established in section 1002(b), and the
goals of "Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness," the Continuum of Care
must be involved in the coordination of
other funding streams and resources-
federal, local, or private-of targeted
homeless programs and other
mainstream resources. In many
communities. the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guidance.

The following provides an overview
of the proposed rule.

General Provisions (Subpart A)
Purpose and scope. The Continuum of

Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehouse homeless individuals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among lndividuals and
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families experiencing homelessness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of "developmental
disability," "homeless," "homeless
individuel," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these defmitions. The final
definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rule. This interim rule adopts the
definition of "at risk of homelessness''
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning ofthe phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "chronically
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment on these
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the "applicant")
'and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system. .

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found

. in section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not required to be legal eritities, but
HUD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum.

These organizations carry out the
responsibilities and duties established
under Subpart B oftbis interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
Dame Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of e Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term "Continuum of
Care" for "collaborative applicant." the
definition of "high-performing
community" in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (B)that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance,' " In HUD's
regulatory definition of "private
nonprofit organization," HUD clarifies
that the organization's accounting
Systemmust be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing,"
Additionally, in the regulatory
definition of "permanent housing,"
HUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Project is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD.HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines "recipient" as "an eligible entity
who-tAl submits an application fer a
grant under section 422 that is approved
by the Secretary; (B)receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects." All of the activities
specified by the statutory definition are
in the rule: (A) and (B)are contained in
the definition and (C)is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTHAct. Although no longer used
in statute, aUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Cere program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of
"subrecipient" is consistent with the
definition of "project sponsor" found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of "transitional housing" in
section 401 of the McKinney-Vento Act,
as follows: "The term 'transitional
housing' means housing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary."
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition ofUFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum a/Care (Subpart B)

In generol. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble.
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. BUD chose this approach
because the Continuum might not be a
legal entity. and therefore cannot enter
into enforceable contractual agreements.
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant). while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments. businesses,
advocates, public housing agencies,
school districts, social service providers.
mental health agencies, hospitals.
universities, affordable housing
developers, law enforcement. and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area
served by the Continuum of Care. HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continuums will have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents.

}fiJD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. BUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and include a member from at
least one Emergency Solutions Grants
program (ESG) recipient's agency
located within the Continuum's
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
BUD; therefore, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
management of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First. the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at the overall performance of
tho Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish lind operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
BUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore, BUD has required, through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example. rural areas will have .
significantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in tho area; a
"no wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.
HUDrecognizes that imposing a

requirement for a centralized or
coordinated assessment system may
.have certain costs and risks. Among the
risks that HUDwishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.
HUD invites suggestions for ensuring

that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing housing!
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensur~ safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?
In addition to comments addressing

the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.
Another duty set forth in this part, is

the requirement to establish and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in §578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continuum of Care planning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Core program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System.
HUD has determined that since the

Continuum of Care will be the larger
planning organization, the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).
While these planning duties are not

explicitly provided in section 402(f) of
the Act, HUn has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUn
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill.
Other planning duties for Continuums

established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

Preparing an application for funds. A
major Cunction of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process Cor
the development of applications. as well
as approving the submission of
applications, in response to a NOFA
published by HUD.
The Continuum must also establish

priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HUDon its
behalf. If the Continuum of Care is an
eligible applicant, the Continuum of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of tho
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§578.23(c), and is required to monitor
and sanction subrecipients in
compliance with §578.107.
Whether the Continuum of Care

submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUDwill use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below.
The duties of the UFA established in

§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of its duties.

Remedial actions. Section 402(c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be taken.
Overview of the Application and Grant
Award Process (Subpart C)

Eligible applicants. Under this interim
rule. eligible applicants consist of
nonprofit organizations. State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum's designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant A Continuum of
Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.
Section 401(10) of the McKinney-

Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUDhas not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum's
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
dotermined through a four-step process,
including the following factors: A
Continuum's PPRN amount; renewal
demand; any additional increases in
amounts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars.
Using the formula that will be

discussed below, HUD will first
determine a Continuum of Care's PPRN
amount, as authorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program.
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is based
upon the "need formula" under
§ 579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this .
formula. HUDwill announce the PPRN
amounts prior to the publication of the
NOFA on its Web site.
To establish the amount on which the

need formula is run. HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Sheltor Grants program) every year sinco
2004. Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG)metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.
Recognizing that in some federal

fiscal yoars, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a)(4) of
this interim rule. HUDwill publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.
. Specific request for comment. HUD
specifically requests comment on the
method established in §578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to ronew all projects
nationwide for at least one year.
The second step in determining a

Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geograpbic area.
Third, HUDwill determine the

Continuum of Care's Final Pro Rata
Need (FPRN),which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum of
Care.
Fourth, HUDwill determine the

maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Appllcation process. Each fiscal year,
HUDwill issue a NOFA. All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC,must be
submitted to HUD in accordance with
the requirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.
An applicant that is a State or a unit

of general local government must have
8HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFRpart 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the Jurisdiction's HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFRpart 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.
An applicant may provide assistance

under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds. HUDwill review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards. .

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUn will withdrew
its offer of the award. These conditions
include establishing site control.
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3).HUb has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUDwill consider an
extension.
The interim rule requires that site

control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.
The interim rule requires that HUD

perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to HUD, and
carry out mitigating measures required
by HUD.The recipient, its project
partners, and its project partner's
.contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

Executing grant agreements. If a .
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
.accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
'choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant'
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR)within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient's submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria set
forth in section 427 of the Act.
Consistent with HUD's use of the term

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
funded (and that any projects submitted
with both applications will not be
funded). To appeal HUn's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD's announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date ofreceipt of an appeal, HUD
will make a decision.

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care's process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum's process. An
organization may submit a solo
application to HUD and appeal the
Continuum's decision not to include it
in the Continuum's application. If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to the
Continuum's applicant(s).

Section 422(h)(1) of the McKinney-
Vento Act requires that "HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
subtitle to a collaborative application."
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.
Program Components and Eligible Costs
(Subpart D)

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects undor
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelesmess prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under tho
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
parmanent housing in section 401 of the
McKinney-Vento Act and §578.3 ofthis
interim rule, the permanent housing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUDhas

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA»
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management.

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
include leasing a structure in which the
HMlS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelessness prevention component by
recipients in Contlnuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated planes)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent oftotal funds made
available to pay for administrative costs
related to Continuum of Care planning.

HUD is defining "of the total funds
made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC)balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for COC,HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds far rental assistance,
so long as the rental assistance meets'
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney-Vento
Act.

The interim rule provides that leasing
funds may not be used to lease units or
structures owned by the recipient,
subrecipient, their parent
organization(s), any other related
organization(s), or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).

The interim rule establishes that
projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD's regulations in
24 CFR5.609 and 24 CFR5.611(a).
However, the interim rule clarifies that
projects may not charge program fees.

Rental assistance. Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months ofrent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key Cactorin reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.

As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program.
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.

Under this interim rule. the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. HUD requires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.

This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery. Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and
are receiving, appropriate supportive
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services; therefore. moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.

Based on HUD's experience in
administering the Shelter Plus Care
program. the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units. the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated. unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally. the recipient may use
grant funds. in an amount not to exceed
one month's rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant. per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are oligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (lllV)1
Acquired Immune Deficiency Syndrome
(AIDS)(lllV/AIDS); and victims of
domestic violence. dating violence,
sexual assault. or stalldng. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs. case management. child
care, education services, employment
assistance and job training. housing
search and counseling services. legal
services. life skills training, mental
health services, outpatient health
services. outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The definition of "supportive
services" in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
treuma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence. dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget. HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)Circulars A-87 and A-122. as
applicable. OMB Circular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local. and
Indian Tribal Governments." OMB
Circular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit
Organizations ."

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction. operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs.Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments. In addition to HUn's
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Bsquicemenis. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMIS and which
standards will be measured through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of episodes
for individuals and families in similar
circumstancas was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUn recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71.

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMlS is not measurable by HUD. This
type of standard would be entirely .
reliant upon self-reporting.
Additionally. individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide consistency
of measurement since most ofHUD's
measurements are across the entire
Continuum of Care geographic area.
HUD has further defined "actively
encourage" within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual or family who
sought homeless assistance services in
the .data system used by that
community," will be measured using
reliable data from an HMlS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums.
The interim rule provides that a

Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§578.71 must demonstrate that thoso
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUDwill select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in §578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year.

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPCmay use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Qrants program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals and families. Recipients and
subrecipients using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §678.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program role.
Program Requirements (Subpart F)
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD.

Matching. The HEARTHAct allows
for anew, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis.
For in-kind match, the

governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFRparts 84 and 85
establish uniform administrative
requirements for HUD grants. The
requirements of 24 CFRpart 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR84.23 and in 24
CFR 85.24 applies to administration
funds, as well as Continuum of Care
planning costs and UFA's financial
management costs. All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCs may use match on eligible
activities described under §678.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) of the
McKinney-Vento Act.

Specific request for comment. With
respect to housing quality standards,
HUD includes in this rule the
longstanding requirement from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, Safe, and sanitary.
Under Section 578.75, General

Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability.
This provision further states that if

the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services 'or any other
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
. Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or institutionalization.

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUn funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for example, 24 CFR
574.30iJ(c), 24 CFR682.U5(c), and 24
CFR583.150(b).)
HUD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13279 'Vas amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and .
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).
Executive Order 1~559 expands on

the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against CUlTElDtor
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.
ExecutiveOrder 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMDto issue guidance to agencies on
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.t
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt

'The report Is available al: hllp:/I .
,vww.whilehou.l1.govl.Jlesld"fauh/file./upload.1
fina/faithbasedworJeinggroupreport.pdj.
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religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13659 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUDwill benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
"referral" provision of the Executive
Order is one that HUDbelieves it can
immediately put in place. HUDmay,
following receipt of public comment
and further consideration of tbis issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 578.013.
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit.

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.
Recipients that are providing

permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.
Fair Housing and Equal Opportunity

requirements. The Continuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of tho Rehabilitation Act of
1973 (Section 504), and title II of the
Americans with Disabilities Act.
Section 578.93(b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As pert of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that HUD·funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUDwill be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities.
There are certain situations in which

a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances where recipients or
subreclplents may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, §578.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Slmilarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.
Section 578.93(b)(3) states that

housing may be limited to families with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.
Further, §§ 578.93(b)(4) and (5) clearly

outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons.
HUD's Section 504 regulations permit

housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Section
578.93(b)(6) states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.
Section 578.93(liJ(7}provides

clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.
Section 578.93(b)(7) states that

recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-Intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§578.93(b)(7) further states that while
tho housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are non exhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.
One clarifying example is as follows.

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, including case
management, Intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or aubrecipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
aubrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
aubrecipient cannot deny occupancy to
Individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.
By comparison, § 578.93(b)(6)

addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HN IAIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HN/AIDS.
In another example, a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.
Section 578.93(e) incorporates the

"preventing involuntary family
separation" requirement set forth in
Section 404 ofthe McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this .
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards. In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federellaws,
conflicts of interest standards, and
standards for identifying uses of
program income.
Additionally, recipients are required

to follow other federal requirements
contained in this interim rule under
§578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G)
Technical assistance. The purpose of

technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs.
Therefore, as needed, HUD may

advertise and competitively select
providers to deliver technical
assistanca. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance. HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds.

Becordkeeping requirements. Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations'
through appropriate records. However,
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements. Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and theae requirements
can be found in §576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011. Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUll
regulations.
'Included along with these changes are

new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the
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confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUDwill approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
under the'NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient's or subrecipient's records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578.109 of this'
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUDwithin 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
toHUD.
The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

Ill. Regulations for HUDHomeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act
Because grants are still being

administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUDwill remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTHAct
regulations.
IV. Conforming Regulations
In addition to establishing the new

regulations for the Continuum of Care
program, HUD is amending the .
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Asaisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 (Purpose and Applicability),
paragraphs (d) and (e) ofthis section;
§5.603 (Definitions), specifically the
definition of "Responsible Entity;"
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Planning
and Development Programs, the .
regulations for which are in 24 CFRpart
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.
V. Justification fur Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFRpart 10, HUD
generally publishes its rules for advance
public comment.s Notice and public

2 The Admlntstratlve Procedure Act (5 U.S.C.
Subchapter II) (APA).whlch governs federal
rulemaklng. provides in seellon 553(a) that matters
involving a military or foreign affair. function of the
United Stat •• or a matter relating to federal agency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest." (See 24 CFR 10.1.)
In this case, HUD has determined that

it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.s Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD's homeless assistance grants,
including the Continuum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
"The conferees express concern that
HUD continued to implement pre-
HEARTHgrant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Continuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding." (See Conf. Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, first, of a proposed rule. As

man"8'R'lent or personnel or to public property.
loans. grant •• benefit •• DrcontracIJ are exempt from
the advance notice and public CDmmant
requirement of .ectlons 553(b) and (c) of the APA.
In it. regulations in 24 CPR 10.1, HUD haa waived
the exemption fur advance notice and public
comment for matters that relate to public property.
loans. grant s, benefits. or contracts. and has
commltted to undertake notice and comment
rulemaking for these matters.
•Although HUD's regulation in 24 CFR 10.1

provIde that HUD will involve public participation
in It. rulemaking. this regulation alao provtdes that
notice and public procedure will be omitted ifHUD
determines in B particular cue Drc1aasof cases that
notice and public procedure are impracticable.
UDDecessllIY.Drcontrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTHAct
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUDis contemplating in its regulations
in 24 CFRpart 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule.
VI. Findings and Certifications
Regulatory Review-Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB)in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned." Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(f) ofExecutlve Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continuum of
Care NOFA at 73 FR 398450, .
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTHAct achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTHAct and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The-docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,
DC 2041CHl500.Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
708-3055 (thtsds not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 80o-B77-8339.

Environmental Impact
A Finding of No Significant Impact

(FONS!) with respect to the
environment has been made in

accordance with HUD regulations at 24
CFRpart 50, which implement section
102(2)(C)of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C». The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 2041CHl500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202-
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 600-877-8339.
Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA.
Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 at seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemalcing
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
solely addresses the allocetlon and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care prograin, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.

Notwithstanding RUD's
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet RUD's objectives 88
described in this preamble.

Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act
The information collection

requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The burden of the information
collections in this interim rule is
estimated as follows:

REPORTING AND RECORDKEEPING BURDEN

Informationcollection Total annual
hours

Number of
respondents

Response
frequency
(average)

Total annual
responses

Burden hours
per response

§578.5(a) Establishing the ceo .
§578.5(b) Establishing the Board .
§578.7(a)(1) Hold coe Meetings : .
§578.7(a)(2) Invitationfor New Members .
§ 578.7(a)(4) Appoint committees .
§ 578.7(a)(5) Govemance charter .
§578.7(a)(6) and (7) Monitorperformance and evaluation
§578.7(a)(8) Centralized or coordinated assessment sys-

tem ; .
§57B.7(a)(9) Wrttten standards .
§578.7(b) Designate HMIS .
§ 57B.9 Application for funds .
§578.11(c) Develop coe plan .
§57B.21(c) Satisfying conditions .
§57B.23 Executing grant agreements .
§578.35(b) Appeal---6olo .
§ 578.35(c) Appeal-denled or decreased funding .
§578.35(d) AppeaJ-..competlng COC .
§578.35(e) AppeaI-ConsoJldated Plan certHlcatlon .
§578.49(a)-Leaslng exceptions ; .
§ 578.65 HPC Standards .
§57B.75(a)(1) State and local requlrements-approprtate

service provision .
§ 578.75(a)(1) State and local requlrements-houslng

codes .
§57B.75(b) Housing quaDtystandards .
§57B.75(b) Suitable dwellingsize .
§ 57B.75(c)Meals .
§ 57B.75(e) Ongoing assessment of supportive services .
§57B.75(f) Residential supervision .
§578.75(g) Participation of homeless Individuals .
§57B.75(h) Supportive service agreements .

.§57B.n(a) Signed leases/occupancy agreements .
§578.n(b) Calculating occupancy charges .
§578.n(c) Calculating rent .
§57B.81(a) Use restriction .
§57B.91(a) Termination of assistance .
§578.91(b) Due process for termination of assistance .
§578.95(d)-Confllct-of-lnterest exceptions .
§ 578.103(a)(3) Documenting homelessness .
§ 578.103(a)(4) Documenting at risk of homelessness .
§ 578.103(a)(5) Documenting imminent threat of harm .
§578.103(a)(7) Documenting program partlclpent records
§ 57B.1 03(a)(7) Documenting case management
§ 57B.103(a)(13) Documenting falth·based ac\Mtles .
§ 578.103(b) Confidentialityprocedures .
§578.105(a) GranVproJectchanges-UFAs .
§578.105(b) GranVprojectchanges-mu"lple project appli-

cants .

450
450
450
450
450
450
450

450
450
450
450
450

8.000
B,OOO

10
15
10
5
5

20

7,000

20
72,800
72,800
70,720

B,ooo
6,600

11,500
3,000

104,000
1,B40
2.000

20
400

4,500
10

300,000
10,000

200
350.000

8,000
8,000

11,500
20

BOO

1
1
2
1
2
1
4

1
1
1
1
1
1
1
1
1
1
1
1
1

1
2
2
1
1
3
1

100
2

200
200
1
1
1
1
1
1
1
6
12
1
1
2

450
450
900
450
900
450
450

450
450
450
450
450

B,OOO
8,000

10
15
10
5
5

20

7.000

20
145,600
145,600
70.720
8,000

19,800
11,500
30,000

208.000
368,000
400,000

20
400

4,500
10

300,000
10,000

200
2,100,000

96,000
8,000

11,500
40

800

8.0
5.0
4.0
1.0
0.5
7.0
9.0

B.O
5.0

10.0
1BO.0

9.0
4.0
1.0
4.0
1.0
5.0
2.0
1.5

10.0

0.5

3.0
1.0

0.08
0.5
1.5

0.75
1.0
0.5
1.0

0.75
0.75
0.5

4.00
3.0
3.0

0.25
0.25
0.5

0.25
1.0
1.0
1.0
2.0

2.0

3,600
2,250
3,600

450
450

3.150
4,050

3,600
2,250
4,500

81,000
4,050

32,000
B,OOO

40
15
50
10
7.5
200

3.500

60
145,600
11,648
35,360
12,000
14,B50
11,500
15,000

208,000
276,000
300,000

10
1,600

13.500
30

75,000
2,500

100
525,000
96,000
B.OOO

11.500
80

1,600

Total . 1,921.710.5
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In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1) Evaluate whether the proposed

collection of information is necessary
for the proper performance of the
functions HUD, including whether the
information will have practical utility;
(2) Evaluate the accuracy of HUD's

estimate of the burden of the proposed
collection of information;
(3) Enhance the quality, utility, and

clarity of the information to be
collected; and
(4) Minimize the burden of the

collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.
Interested persons are invited to

submit comments regarding the
information collection requirements in
this rule. Comments must refer to the
proposal by name and docket number
(FR-5476-I-Ol) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax: (202) 395-
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7233, Washington, DC 20410-
7000.
Interested persons may submit

comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.reguJaUons.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.govWeb site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578
Community facilities, Continuum of

Care, Emergency solutions grants, Grant
programs-housing and community
development, Grant program-social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs- housing and community
development, Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578-CONTINUUM OF CARE
PROGRAM

Subpart A-General Provisions

Sec.
578.1 Purpose and scope.
578.3 Definitions.
Subpart B-Establlshlng and Operating a
Continuum of Care
578.5 Establishing the Continuum of Care.
578.7 Responsibilities of the Continuum of

Care.
578.9 Preparing an application for funds.
578.11 Unified Funding Agency.
578.13 Remedial action.
Subpart C-Appllcatlon and Grant Award
Process
578.15 Eligible applicants.
578.17 Overview of application and grant

award process.
578.19 Application process.
578.21 Awarding funds.
578.23 Executing grant agreements.
578.25 Site control.
678.27 Consolidated plan.

i 578.29 Subsidy layering.
. 578.31 Environmental review.
578.33 Renewals.
578.35 Appeal.
Subpart D-Prollram Components and
Eligible eosts
678.37 Program components and uses of

assistance.
678.39 Continuum 01Cere planning

activities.
578.41 Unified Funding Agency costs.
578.43 Acquisition.
578.45 Rehabilitation.
678.47 New construction.
578.49 Leasing.
578.61 Rental assistance.
578.63 Supportive services.
578.55 Operating costs.
578.57 Homeless Management Information

System.
578.59 Project administrative costs.
578.61 Relocation costs.
578.63 Indirect costs.
Subpart E-Hlgh·Performlng Communities
578.65 Standards.
578.67 Publication of application.
578.69 Cooperation among entities.
578.71 HPC-eligible ectivities.
Subpart F-Prollram Requirements
578.73 Matching requirements.
578.75 General operations.
578.77 Calculating uccupancy charges and

rent.
578.79 Limitation on transitional housing.
578.81 Term of commitment, repayment of

grants, and prevention of undue benefits.
578.83 Displacement, relocation, and

acquisition.
578.85 Timeliness standards.

578.87 Limitation un use of funds.
578.89 Limitation on usa of grant funds to

serve persons defined as homeless under
other federal laws.

578.91 Termination of assistance to
program participants.

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest.
578.97 Program income.
578.99 Applicability of other federal

requirements.
Subpart G-Grant Administration
578.101 Technical assistance.
578.103 Recordkeeping requirements.
578.105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout.
Authority: 42 U.S.C. 11371 at seq., 42

U.S.c. 3535(d).

Subpart A-General Provisions

§578.1 Purpose and scope.
(a) The Continuum of Care program is

authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).
(b) The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness;
(2) Provide funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness:
{3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families: and
(4) Optimize self-sufficiency among

individuals and families experiencing
homelessness.

§578.3 Definitions.
As used in this part:
Act means the McKinney-Vento

Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligiblo
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for
assistance under this part on behalf of
that Continuum.
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At risk of homelessness. (1) An
individual or family who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD:

(11) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section:
and

(iii) Meets one of the following
conditions:

(A) Has moved because of economic
reasons two or marc times during the 60
days immediately preceding the
application for homelessness prevention
assistance:

(8) Is living in the home of another
because of economic hardshi:p;

(C) Has been notified in WIlting that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

(D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside mora than 1.5 people per
room, as defined by the u.s. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institution); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan;

(2) A child or youth who does not
qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S.C. 9832(11)), section
41403(6) ofthe Violence Against
Women Act of 1994 (42 U.S.C. 14043e-
2(6»), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(5)(A)), section 3(m) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15)); or

(3) A child or youth who does not
qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McKinney·
Vento Homeless Assistance Act (42
U.S.C. 114340(2»), and the parent(s) or
guardian(s) of that child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Chronically homeless. (1) An
individual who:

(i) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(ii) Has been homeless and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 years; and

(iii) Can be diagnosed with one or
more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002). post-traumatic stress disorder,
cognitive impairments resulting from
'brain injury, or chronic physical illness
or disability;

(2) An individual who has been
residing in an institutional care facility,
including a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;
or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, including a family
whose composition has fluctuated while
the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers. law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill ofRights Act of 2000 (42 U.S.C.
15002):

(1) A severe" chronic disability of an
individual that-

(I) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

[ii) Is manifested before the individual
attains age 22;

(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or mote of the
following areas of major life activity:

(A) Self-care;
(B) Receptive and expressive

language;
(e) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Economic self-sufficiency.
(v) Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(i) through (v) of the definition of
"developmental disability" in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
.and local government.

Emergency shelter is defined in 24
CFR part 576. ,

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576.

c.
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Fair Market Rent (FMR)means the
Fair Market Rents published in the
Federal Register annually by HUD.

fflgh-per/orming community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means:
(1)An individual or family who lacks

a fixed, regular, and adequate nighttime
residence, meaning:
(i)An individual or family with a

primary nighttime residence that is a
public or private place not designed for
or ordinarily used as Ii regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;
(ii) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements '
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or
(iii) An individual who is exiting an

institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;
(2)An individual or family who will

imminently lose their primary nighttime
residence, provided that:
(i) The primary nighttime residence

will be lost within 14 days of the date
of application for homeless assistance;
(ii) No subsequent residence has been

identified: and
(iii) The individual or family lacks the

resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3)Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:
(i)Are defined as homeless under

section 387 of the Runaway and
Homeless Youth Act (42U.S.C. 5732a),
section 637 of the Head Start Act (42
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012),
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)),or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and
[iv) Can be expected to continue in

such status for an extended period of
time because of chronic disabilities:
chronic physicel health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect): the
presence of a child or youth with a
disability: or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or
(4)Any inillvidual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault. stalking. or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,.
including II. child, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence:
(ii) Has no other residence: and
(iii) Lacks the resources or support

networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.

Homeless Management Information
System (HMIS)means the information
system designated by the Continuum of
Care to comply with the HMlS
requirements prescribed by HUD.

HMlS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf.

Permanent housing means
community-based housing without II.

designated length of stay, and includes
both permanent supportive housing and
rapid rehousing. To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means
an organization:
(1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual;
(2) That has a voluntary board;
(3) That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles: and
(4) That practices nondiscrimination

in the provision of assistance.
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies.

ProgrompwUdpantmoomsan
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUn for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.

Recipient means an applicant that
signs a grant agreement with HUn.

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services:
[2) Provides 24-hour residence for

eligible persons for an unspecified
period;
(3) Has an overnight capacity limited

to 25 or fewer persons; and
(4) Provides low-demand services and

referrals for the residents.
State means each ofthe 50 States, the

District of Columbia. the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private
nonprofit organization, State, local .
government, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide servi~es
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart &-Establishing and
Operating a Continuum of Care

§678.6 Establishing the Continuum of
Care.
(a) The Continuum of Care.

Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.95(b). The board must:
(1) Be representative of the relevant

organizations and of projects serving
homeless subpopulations; and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§678.7 R.sponslblllties of the Continuum
of Care.
(a) Operate the Continuum of Care.

The Continuum of Care must:
(1) Hold meetings, of the full

membership, with published agendas, at
least semi-annually;
(2)Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3) Adopt and follow a written

process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;
(4) Appoint additional committees,

subcommittees, or workgroups,
(5) In consultation with the

collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS raquirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;
(6) Consult with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;
(7)Evaluate outcomes of projects

funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;
(8) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
established by HUD by Notice.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing

ATTACHMENT .•••--~.- ••-•••-
PAGE ._.1:5. .... OF _•..~.~ .. PAGES



45446 Federal Register / Vol. 77, No. 147/ Tuesday, July 31, 2012/ Rules and Regulations

humans must be counted as unsheltered
homeless persons.
(ii) Persons living in emergency

shelters and transitional housing
projects must be counted as sheltered
homeless persons. .
(iii) Other requirements established

by HUn by Notice.
(3) Conducting an annual gaps

analysis of the homeless needs and
services available within the geographic
area;
(4) Providing information required to

complete the Consolidated Plants)
within the Continuum's geographic
area;
(5) Consulting with State and local

government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.
§678.9 Preparing an application for funds.
(a)The Continuum must:
(1)Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUDunder §578.19 of this subpart;
(2)Establish priorities for funding

projects in the geographic area;
(3)Determine if one application for

funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;
(i) Ifmore than one application will

be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
eligible applicant, it may designate
itself;
(il) If only one application will be

submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;
(b) The Continuum retains all of its

responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§678.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for·the Continuum.
(b) Criteria for designating a UFA.

HUDwill consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:
(1)The Continuum of Care it

represents meets the requirements in
§578.7;
(2)The collaborative applicant has

financial management systems that meet
the standards set forth in 24 CFR84.21
(for nonprofit organizations) and 24 CFR
85.20 (for States);
(3)The collaborative applicant

demonstrates the ability to monitor
subrecipients; and
(4)Such other criteria as HUDmay

establish by NOFA.
(c)Requirements. HUD-designated

UFAs shall:
(1)Apply to HUD for funding for all

of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.
(2)Enter into legally binding

agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area.
(3)Require subrecipients to establish

fiscal control and accounting-
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFRparts 84 and 85
and corresponding OMB circulars.
(4) Obtain approval of any proposed

grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.
§678.13 Remedial itctlo'n.
(a)HHUD finds that the Continuum

of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUDmay take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:
(1)Designating a replacement

Continuum of Care for the geographic
area;
(2) Designating a replacement

collaborative applicant for the
Continuum's geographic area; and
(3)Accepting applications from other

eligiblc applicants within the
Continuum's geographic area.
(b)HUDmust provide a 30-day prior

written notico to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C-Appllcatlon and Grant
Award Process

§578.15 Eligible applicants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

(b) Designation by the Continuum of
Care. Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.
(c)Exdu~on.Fo~profitentitiesare

not eligible to apply for grants or to be
subrecipients of grant funds.
§678.17 Overview of application and grant
award process.
(a)Formula. (1) After enactment of the

annual appropriations act for each fiscal
yel)I, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.
(2) HUDwill apply the formula used

to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated br -
(i) Determming the total amount for

the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;
(ii) From the amount in paragraph

(a}(2)(l)of this section, deducting the
amount published in the NOFA as baing
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and
(iii) Deducting the amount of funding

necessary for Continuum of Care
planning activities and UFA costs.
(3) PPRN is calculated on the amount

determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated
among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.
(ii) Seventy-five percent of the

remaining amount will be allocated,
using the Community Development
Block Grant (CDBG)formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.
(iii) The amount remaining after the

allocation under paragraphs (a)(l) and.
(2) of this section will be allocated,
using the CDBGformula, to
metropolitan cities and urban counties
that have not been funded under the
Emergency Solutions Grants. program in
any year since 2004 and all other
counties in the United States and Puerto
Rico.
(4) If the calculation in paragraph

(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUDwill reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide.

(0) Calculating a Continuum of Care's
maximum award amount. (1) Establish
the PPRN amount. First, HUDwill total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFRpart 579.

(2) Establishing renewal demand.
Next, HUDwill determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.
(3) Establishing FPRN. The higher of

PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.

(4) Establishing the maximum award
amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planningjUFA costs:
adjustments to .leasing, operating and
rental assistance line items based on
changes to FMR.;and available bonuses.

§678.19 Application process.
(a) Notice of Funding Availability.

After enactment of the annual
appropriations act for the fiscal year,
HUDwill issue a NOFA in accordance
with the requirements of 24 CFR part 4.
(b)Applications. All applications to

HUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUDmay
require, and contain such information as
HUD determines necessary. At a
minimum,. an application for grant
funds must contain a list of the projects
for which it is applying for funds: a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
subpopulatioDS of homeless or at risk of
homelessness to be served by projects:
the number of units to be provided andl
or the number of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§ 678.21 Awarding funds.
(a) Selection. HUDwill review

applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.
(b)Announcement of awards. HUD

will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before HUDwill execute a
grant agreement with the applicant.
(c) Satisfying conditions. HUDwill

withdraw an award If the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§ 578.23 Executing grant agreements.

(a)Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUDmust
execute the grant agreement.

(b) Grant agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, mID may enter into 8
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals. Continuum of
Care planning, and UFA costs, if any.
These two grants will qover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
the other.
(3) Unified Funding Agencies. If 8

Continuum is a UFA that HUD has
approved, then mID will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.
(c)Required agreements. Recipients

will be required to sign a grant
agreement in which the recipient agrees:
(1) To ensure the operation of the

project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFRpart
578j
(2) To monitor and report the progress

of the project(s) to the Continuum of
Care and HUDj
(3) To ensure, to the maximum extent

practicable, that individuals and
families exporioncing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, In constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project:
(4) To require certification from all

subrecipients that:
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(I)Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the froject;
(ii) The address or location 0 any

family violence project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;
(iii) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness;
[iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;
(v)The subrecipient, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government; and
(vi) Subrecipients will provide

information, such as data and reports, as
required by HUD;and
(5) To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles, if the recipient is a UFA;
(6)To monitor subrecipient match

and report on match to HUD;
(7)To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrnpt such children's
education;
(8)To monitor subrecipients at least

annually;
(9)To use the centralized or

coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8),A victim
service provider may choose not to u~e
the Continuum of Care's centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUn's minimum requirements
and the victim service provider uses
that system instead;
(10) To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578.7(a)(9);
(11)Enter into subrecipient

agreements requiring subreclpients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFRpart 578;
and
(12) To comply with such other terms

and conditions as HUDmay establish by
NOFA.
§ 578.26 Site control.
(a) In general. When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section §578.21 before HUn will
execute a grant agreement, This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.
(b)Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance.
(c) Tax credit projects. (1)Applicants

that plan to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUn's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the rroject site.
(i To have control of the limited

partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.
(il) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member.
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or now
.construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.
§578.27 COnsolidated plan.

(a) States or units of generollocal
government. An applicant that is a State
or a unit of general local government
must have a HUn-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated planes) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b) Other applicants. Applicants that

are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUDunder §578.35.

(c) Timing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUn-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.

§578.29 'Subsidy layering.
HUDmay provide assistance under

this program only in accordance with
HUn subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3645) and 24 CFR part 4, subpart
A. An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities. HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by
combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax concessions or tax credits.

§ 578.31 Environmental review.
(a) Activities under this part are

subject to environmental review by
HUD under 24 CFR part 50. The
racipientor subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewala.
(a) In general. Awards made under

this part and title IV of the Act, as in
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b) Length of renewal. HUD may
award up to 3 years of funds for
supportive servicos, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
15 years ofrentalassistance, subject to
availability of annual appropriations.

(c) Assistance available. (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final

. year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012. Grants
will be renewed if HUD receives a
cartification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30,2012. For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583.325, if the
project received funding under the
Supportive Housing Program.
. (2) Renewal of awards made after
August 30,2012. Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

(e) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

(t) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§578.35 Appeal.
(a) In general. Failure to follow the

procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants. (1) Who may
appeal. Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application. .

(3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice.

(4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

(5) Decision. HUD will notify the solo
applicant and the Continuum of its
decision within 60 days of receipt of the
Continuum's response.

(6) Funding. IfHUD finds that the solo
applicant was not permitted to .
participate in the Continuum of Care
planning procass in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's applicant(s).

(c) Denied or decreased ftiiiding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD's announcement of the award.

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a .
decision only when the applicant can
show that HUD error caused the denial
or decrease.
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.

(d) Competing Continuums of Care.
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HUDwill award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in'two or
more competing Continuum of Care
applications will be funded.

(2) Who may appeal. The designated
applicant(s) for the lower scoring
Continuum may appeal HUD's decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUDmay require by Notice,
within 45 days of the date of HUD's
announcement of the award.
(3)Decision. HUDwill notify the

applicant(s) ofits decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal. HUDwill
reverse a decision only upon a showing
by the applicant that HUDerror caused
the denial.

(e) Consolidated plan certification. (1)
In general. An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUDand send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

(1) A copy of the applicant's request
to the jurisdiction for the certification of
consistency with the Consolidated Plan;
(ii) A copy ofthe jurisdiction's

response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR91.500(c); and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurisdiction's
Consolidated Plan.

(3) Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.
(4)HUDreview. (il HUDwill issue its

decision within 45 days of the date of
HUD's receipt of the jurisdiction's

response. As part of its review, HUD
will consider: .
(A)Whether the applicant submitted

the request to the appropriate political
jurisdiction; and
(B)The reasonableness of the

jurisdiction's refusal to provide the
certificate.
(ii) If the jurisdiction did not provide

written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUDwill find for the
applicant without further inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
Eligible Coats
§578.37 Program components and uses of
a88lslance.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §578.63 when used
to establish and operate projects under
five program components: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grent funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in §578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose ofwhich is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH).PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs ofthe program participants
must be made available to the program
participants.
(ii) Rapid rehousing. Continuum of

Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§578.51(a)(1)(1)and (il); (a)(2); (c) and
(f)through (i); and 0)(1). These projects:
(A)Must follow the written policies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

(B) May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
public housing authority for the area in
which the housing is located.
(C)Limit rental assistance to no more

than 24 months to a household.
(0) May provide supportive services

for no longer than 6 months after rental
assistance stops.

(E) Must re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for .
assistance. When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F) Require the program participant to

meet with a case manager not less than
once per month to assist the prograin
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C.
10401 et seq.) prohibits the recipient
carryirig out the project from making its
housing conditional on the participant's
accertance of services.

(2 Transitional Housing (TH).
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipiont is not providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(5)Homelessnes« prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576.105 and 24 CFR 576.106, that are
necessary to prevent an individual or
family from becoming homeless.

(b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in §578.39 through §578.63 when
used to:

(1) Establish new housing or new
facilities to provide supportive services:

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in §578.87:

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

(5) Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

(6) Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable detabaset.and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.

(c)Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.

§578.39 Continuum of Care planning
actlvIU••.

(a) In general. Collaborative
applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and

(3) Participating in the consolidated
planes) for the geographic area(s).

(b) Continuum of Care pJanning
activities. Eligible plimning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers. victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continuum of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consolidated
planes) of the jurisdiction{s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Continuum of Care membership.
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD.

(c)Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.

§578.41 Unified Funding Agency COltS.
(a) In general. UFAs may use up to 3

percent of their FPRN, or a maximum
amount to be established by the NOFA.
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.

(b) UFA costs. UFA costs include.
costs of ensuring that all financial .
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey. audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program.

(cJMonitoring costs. The costs of
monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs.

§578.43 Acquisition.
Grant funds may be used to pay up to

100 percent of the cost of acquisition of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons.
§578.45 Rehabilitation.

(a) USB. Grant funds may be used to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons. .

(b)Eligible costs. Eligible
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structureto State
and local government health and safety
standards.

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased
property.

§578.47 New construction.
(a) Use. Grant funds may be used to:
(1) Pay up to 100 percent of the cost

of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction. for use as
housing.

(2) If grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison. costs of
rehabilitation or new construction may
include the cost of real property
acquisition.

(b) Ineligible costs. Grant funds may
not be used for new construction on
leased property.

§578.49 Lell5lng.
(a) Use. (1) Where the recipient or

subrecipient is leasing the structure. or
portions thereof. grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures. or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s). any other
related organization(s). or organizations
that are members of 8 partnership.
where the partnership owns the
structure. unless HUD authorized an
exception for good cause.

(2) Any request for an exception must
include the following:

(i) A description of how leasing these
structures is in the best interest of the
program;

(ii) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant. including a recusal for
officers. agents. and staff who work for
both the landlord and tenant.

(b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures. the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units. the rent paid
must be reasonable in relation to ronts
being charged for comparable units.
taking into account the location. size.

type. quality. amenities. facilities. and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units. and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord. these utility costs are an
operating cost. except for supportive
service facilities. If the structure is being
used as a supportive service facility.
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
month 's rent. Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month's rent.

(5) Occupancy agreements and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Calculation of occupancy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7)Program income. Occupancy
charges and rent collected from program
participants are program Income and
may be used as provided, under
§578.97.

(8) Transition. Beginning in the first
year awards are made under tho
Continuum of Care program. renewals of
grants for leasing funds entered into
under the authority oftitle lV, subtitle
D of the Act as it existed before May 20.
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Rental assistance.
(a) USB. (1) Grant funds may be used

for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance. or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(1) The rental assistance may be short-
term, up to 3 months of rent; medium-
term. for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578.7(a)(9) and this section.

[ii] The rental assistance may be
tenant-based. project-based. or sponsor-
based, and may be for transitional or
permanent housing.

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month's rent may be
provided to the landlord. in addition to
the security deposit and payment of first
month's rent.

(b) Rental assistance administrator.
Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.

(c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation. or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence.
dating violence. sexual assault, or
stalking. and who reasonably believe
they are imminently threatened by harm
from further domestic violence. dating
violence. sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit. and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofitorgan~ation.Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.

(e) Project-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.
(f)Grant amount. The amount of

rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant.
(g)Rent reasonableness. HUD will

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance Is reasonable in
relation to rents being charged for
comparable unassisted units, taldng into
account the location, size. type, quality,
amenities, facilities, and management
and maintenance of each unit.
Reasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.
(h) Payment of grant. (1)The amount

of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant's request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(i) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a 5-year grant term; or
(ii) A higher percentage if approved in

advance by HUD. if the reeipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3)A recipient must serve at least as

many program participants as shown in
its afplication for assistance.

(4 If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increasee,
or for serving a greater number of
program participants.
(i) Vacancies. If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies.

(j) Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.
(Ie)Resident rent. Rent must be

calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97.

0) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by' either party. '
(2) lnitial Jeasefor transitional

housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months.

§578.53 Supportive •• rvlce •.
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs ofthe program

participants. If the supportive services
are provided in a supportive service
facility not contained in B housing
structure, the costs of day-to-day
oporation of the supportive service
facility, including maintenance, repair.
building security, furniture, utilities,
and equipment are eligible as a
supportive service.
(1) Supportive services must be

necessary to assist program participants
obtain and maintain housing.
(2) Recipients and subrecipients shall

conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.
(2) Permanent supportive housing

projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.
(4) Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(a)[1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Special populations. All eligible

costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.
(1) Annual Assessment of Service

Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs.
(2) Assistance with moving costs. ,

Reasonable one-time moving costs are
eligible and include truck rental and
hiring a moving company.

CATTACHMENT •••-•••••.--•.----
PAGE ...?~.._.OF _.. _~_~ .. PAGES



45454 Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations

(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:

(i) Counseling;
(ii) Developing, securing, and

coordinating services;
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).

(iv) Obtaining federal, State, and local
benefits;

(v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;
and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability.

(4) child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.

(i) The children must be under the age
of 13, unless they are disabled children.

(ii) Disabled children must be under
the age of 18.

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible.

(5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(1) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educatioual Development
(GED).

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6)Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online andlor
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost.

(i) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses andlor certificates.

[ii] Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(0) Books and instructional material;
(E) Counseling or job coaching; and
(F) Referral to community resources.
(7) Food. The cost of providing meals

or groceries to program participants is
eligible.

(8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements.

[ii] Other eligible costs are:
(A) Mediation with property owners

and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees.

(9)Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family's
ability to obtain and retain housing.

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants.

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling.

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible. If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs ere the
subrecipient's employees' salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abuse, and
homelessness are eligible. These
services must be necessary to assist tho
program participant to function
independently in the community.
Component life skills training are the
budgeting of resources and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

(11)Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed .professionals.
Component services arc crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
useand management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient health services.
Eligible costs are the direct outpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual's health
problems and the development of a
treatment plan;

[ii] Assisting individuals to
understand their health needs;

(iii) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatment;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services;

(v) Provision of appropriate
medication;

(vi) Providing follow-up services; and
(vii) Preventive and noncosmetic

dental care.
(13) Outreach services. The costs' of

activities to engage persons for the .
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible.
(i) Eligible costs include the outreach

worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.
(ii) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
outpatient treatment, group and .
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

(15) Transportation. Eligible costs are:
(i)The costs of program participant's

trevel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
(ii) Mileage allowance for service

workers to visit program participants
and to carry out housing quality
inspections;
(iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v) The costs of recipient or

subrecipient staff to accompany or assist
program participants to utilize public
transf0rtation; and
(vi If public transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A)Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B)Payments for car repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and
(C)Tbe recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(l)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:
(i) The costs of labor or supplies, and

materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and
[ll] The salary and benefit packages of

the recipient and subrecipient staff who
directly deliver the services.

§678.55 Operating costs.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.
(b)Eligible costs. (1) The maintenance

and repair of housing;
(2) Property taxes and insurance;
(3) Scheduled payments to a reserve

for replacement of major systems of the
bousing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);
(4) Building security for a structure

where more than 50 percent of the units
or area tspald for with grant funds;
(5) Electricity, gas, and water;
(6) Furniture; and
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease.

§678.57 Homeless Management
InformaUon System.
(a)Eligible costs. (1) The recipient or

subrecipient may use Continuum of
Care program funds topay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:
(i) Purchasing or leasing computer

hardware;
(ii) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;
(v) Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;
(vii) Paying salaries for operating

HMIS, including:
(A) Completing data entry;
(B)Monitoring and reviewing data

quality;
(Cl Completing data analysis;
(D)Reporting to the HMIS Lead;
(El Training staff on using the HMIS;

and
[F] Implementing and complying with

HMIS requirements; .
(viii) Paying costs of staff to travel to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
(x) Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.
(2) If the recipient or subrecipient is

tho HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of:
(i) Hosting and maintaining HMIS

software or data;
(ii) Backing up, recovering, or

repairing HMIS software or data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(iv) Integrating and warehousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;
(v) Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD; and
(vii) Conducting training on using the

system, including traveling to the
training.
(3) If the recipient or subrecipient is

a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§578.69 Project admlnlstraUva costs.
(a)Bligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project .
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through §578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the .
following:
(i) Salaries, wages, and related costs of

the recipient's staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each porson whose primary .
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:
(A)Preparing program budgets and

schedules, and amendments to those
budgets and schedules;
(B)Developing systems for assuring

compliance with program requirements;
(C)Developing agreements with

subrecipients and contractors to carry
out program activities;
(D)Monitoring program activities for

progress and complianco with program
requirements;
(E)Preparing reports and other

documents directly related to the
program for submission to HUD;
(F)Coordinating the resolution of

audit and monitoring findings;
(G)Evaluating program results against

stated objectives; and
(H)Managing or supervising persons

whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(l)(i)(A) through (G)of this
section.
(ii) Travel costs incurred for

monitoring of subrecipients;
(iii) Administrative services

performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and
(iv) Other costs for goods and services

required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3)Environmental review. Costs of
carrying out the environmental review
responsibilities under §.578.31.
(b) Sharing requirement. (1) UFAs.lf

the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2)Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.
§578.81 Relocation coat ••
(a) In general. Relocation costs under

the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.
(b)Eligible relocation costs. Eligible

costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.
§578.63 Indirect costs.
(a) In general. Continuum of Care

funds may be used to pay indirect costs
in accordance with OMBCirculars A-87
or A-122, as applicable.
(b)Allocation. Indirect costs may be

allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMBCirculars A-87 or
A-122, as applicable.
(c)Expendifurelimits. The indirect

costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578.59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E-Hlgh.Performing
Communities

§578.65 Standards.
(a) In general. The collaborative

applicant for 8Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC).The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.
(b)Applying for HPC designation. The

application must be submitted at such

time and in such manner as HUDmay
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:
(1)A report showing how the

Continuum of Care program funds
received in the preceding year were
expended;
(2) A specific plan for how grant

funds will be expended; and
(3) Information establishing that the

Continuum of Care meets the standards
forHPCs.
(c) Standards for qualifying as an

HPC. To qualify as an HPC, a
Continuum must demonstrate through:
(1)Reliable data generated by the

Continuum of Care's HMIS that it meets
all of the following standards:
(i) Mean length of homelessness.

Either the mean length of episode of
homelessness Within the Continuum's
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.
(ii) Reduced recidivism. Of

individuals and families who leave
homelessncss, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.
(iii) HMIS coverage. The Continuum's

HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.
(iv) Serving families and youth. With

respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:
(A) 95 percent of those families and

youth did not become homeless again
within a 2-year period following
termination of assistance; or
(B) 85 percent of those families

achieved independent living in
permanent housing for at least 2 years
following termination of assistance.
(2)Reliable data generated from

sources other than the Continuum's
HMIS that is provided in a narrative or
other form prescribed by HUDthat it
meets both of the following standards:
(i) Community action. All the .

metropolitan cities and counties within
the Continuum's geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area.
(ii) Renewing HPC status. If the

Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71. that
such activities were effective at
reducing the number of individuals and
families wbo became homeless in that
community.
§ 578.67 Publication of application.

mm will publish the application to
be designated an HPC through the HUD
Web site. for public comment as to
whether the Continuum seeking
designation as an HPC meets the
standards for being one.
§578.69 Cooperation among entltlas.
An HPC must cooperate with HUD in

distributing information about its
successful efforts to reduce
homelessness.
§578.71 HPC-ellglble activities.
In addition to using grant funds for

the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCsmay also use grant funds to
provide bousing relocation and
stabilization services and sbort- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104. if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. Wben carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance. the written standards
set forth in §578.7(a)(9)(v) and
recordlceeping requirements of 24 CFR
576.500 apply.

Subpart F-Program Requirements

I § 578.73 Matching requirements.
, (a) In general. The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients thet are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§ 578.71.
(b)Cash sources. A recipient or

subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.
(c) In-kind contributions. (1)The

recipient or subrecipient may use the
value of any real property, equipment.
goods. or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case ofHPCs, eligible under
§578.71.
(2)The requirements of 24 CFR 84.23

and 85.24 apply.
(3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOU)between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subrecipient's
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.
(i) The MOU must establish the

unconditional commitment, except for
selection to receive a grant. by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided.
(ii) During the term of the grant, the

recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.
§578.75 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council.
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B", and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A. B. H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFRpart 35. subparts A, B, K, and R
apply.
(1) Before any assistance will be

provided on behalf of a program
participant. the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistence will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2) Recipients or subreclpients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.
(c) Suitable dwelling size. The

dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons.
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) If houseliold composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services. -
(d) Meals. Each recipient and

subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.
(f)Residential supervision. Each

recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1)Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity. considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obteins HUDapproval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions.
(2)Each recipient and subrecipient of

assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; o~otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.
{h} Supportive service agreement.

Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mentel
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
pro~m.
(i) Retention of assistance after death,

incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving. members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have the right to
rentel assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculating occupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing.

(b) Calculation of occupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
ofresiding in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:
(1) 30 percent of the family'S monthly

adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);
(2) 10 percent of the family's monthly

income; or
(3) If the family is receiving payments

for welfare assistance from a public
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion of the payments that is
designated for housing costs.
(4) Income. Income must be

calculated in accordance with 24 CFR
5.609 end 24 CFR5.611(a). Recipients
and subrecipients must examine a
program participant's income initially,
and if there is a change in family .
composition (e.g.,birth ofa child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.
(c) Resident rent. (1) Amount of rent.

(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1».
(ii) Income of program participants

must be calculated in accordance with
24 CFR5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant's income initially. and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.
. (3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may result in
changes to a program participant's
contribution toward the rental payment.

1578.79 Limitation on transitional
hDuslng.
A homeless individual or family may

remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.
§578_81 Term of commitment, repayment
of grants. and prevention of undue benefits.
(a) In general. All recipients and

subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial occupancy
or date of initial service provision ..
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
(b) Conversion. Recipients and

subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is .
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care's
geographic area. .
(c) Repayment of grant funds. If a

project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUDwill require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
paragraph (b) ofthis section. If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentago points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing.

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 15-year period, the
recipient must comply with such terms
and conditions as HUDmay prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.
(e)Exception. A recipient or

subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1)The sale or disposition of the

property used for the project results in
the use of the property for the direct
benefit of very low-income persons;
(2)All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this part;

(a) Project-based rental assistance or
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1966; or
(4) There are no individuals and

families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.
§578.83 Displacement, relocation, and
acquisition.
(a) Minimizing displacement.

Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. "Project," as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking.

(b) Temporary relocation. (1) Existing
Building Not Assisted under Title N of
the McKinney- Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
project Is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C. 4601-4655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.
(2) Existing Transitional Housing or

Pennanent Housing Projects Assisted
Under Title N of the McKinney- Vento
Act. Consistent with paragraph (c)(2)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the proparty upon
completion (See paragraph (c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(i) Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
renUoccupancy charges and utility
costs; and
(ii) Appropriate advisory services,

including reasonable advance written
notice of:
(A) The date and approximate

duration of the temporary relocation;
(B)The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
(C)The reasonable terms and

conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and
(D)The provisions of paragraph

(b)(2)(i) of this section.
(c) Relocation assistance for displaced

persons. (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFRpart
24. A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.205(c)(2)(ii)(D).
(2)Displaced person. (i) For the

purposes ofparagreph (c) of this section,
the term "displaced person" means any
person (family, individual,business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:
(A) After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subreclpient
has site control as evidenced in
accordance with §578.25(b); or
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(B)After the owner (or person in
control of the site) issues il notice to
move permanently from the property. or
refuses to renew an expiring lease. if the
move occurs after the date the recir.ient
or subrecipient obtains site contro • as
evidenced in accordance with
§578.25(b). if that occurs after the
application for assistance; or
tC)Before the date described under

paragraph (c)(2)(i)(A)or (B)of this
section. if the recipient or HUD
determines that the displacement
resulted directly from acquisition.
rehabilitation. or demolition for the
project; or '
(D)By a tenant of a building that is

not assisted under Title IV of the
McKinney-Vento Act; if the tenant
moves after execution of the agreement
covering the acquisition. rehabilitation,
or demolition of the property for the
project; or
(ii) For the purposes of paragraph (c)

of this section. the term "displaced
person" means any person (family,
individual. business, nonprofit
organization. or farm) that moves from
real property. or moves personal
property from real property,
permanently. as a direct result of
acquisition, rehabilitation. or
demolition for a project. This includes
any permanent, involuntary move for a
project that ismade by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act. if anyone of the following three
situations occurs:
(A)The program participant moves

after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either not eligible to
return upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement. as
applicable) consistent with Continuum
of Care program requirements. including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §578.77; or
(B)The program participant is

required to relocate temporarily. does
not return to the building or complex,
and anyone of the following situations
occurs:

(1) The program participant is not
offered payment for all reasonable out-

o~pocketexpenseBincurredin
connection with the temporary
relocation;
(2) The program participant is not

eligible to return to the building or
comflex upon prolect completion; or

(3 Other conditions of the temporary
relocation are not reasonable; or
(C)The program participant is

required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:
(1) The program participant is not

offered reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the move;
(2)Tbe program participant. is not

eligible to remain in the building or
comflex upon project completion; or
(3 Other conditions of the move are

not reasonable.
(iii) Notwithstanding the provisions of

paragraph (c)(2)(i) or (ii) of this section,
a person does not qualify as a
"displaced person" if:
(A)The person has been evicted for

serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applicable federal. State.
or local requirements (see §5.78.91);and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;
(B)The person moved into the

property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced. temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
"displaced person" (or for any
relocation assistance provided under
this section). as a result of the project;
(C)The person is ineligible under 49

CFR 24.2(a)(9)(ii»;
(D)The person is a program

participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under §578.79; or
(E)HUD determines that the person

was not displaced as a direct result of
acquisition, rehabilitation. or
demolition for the project.
(iv) The recipient may requost, at any

time, HUD's determination of whether a
displacement is or would be covered
under this section.
(3) Initiation of negotiations. For

purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section. if the displacement is a direct
result of privately undertaken
rehabilitation. demolition. or
acquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement.

(d) Real property acquisition
requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24. subpart
B apply to any acquisition ofreal
property for a project where there are
Continuum of Care funds in any part of
the project costs.
(e)Appeals. A person who disagrees

with the recipient's (or subreclpient's, if
applicable) determination concerning
whether the person qualifies as a
displaced person. or the amount of
relocation assistance for which the
person is eligible. may file a written
appeal of that determination with tho
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

5678.86 Timeliness atandards.
(a) In general. Recipients must initiate

approved activities and projects
promptly.
(b) Construction activities. Recipients

of funds for rehabilitation or new
construction must meet the following
standards:
(1) Construction activities must begin

within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project.
(2) Construction activities must be

completed within 24 months of signing
the grant agreement.
(3)Activities that cannot begin until

after construction activities are
completed must begin within a months
of the date that construction activities
are completed.
(c)Distribution. A recipient that

receives funds through this part must:
(1) Distribute the funds to

subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribute the appropriate portion
of the funds to a subrecipient no later
than 46 days after receiving an
approvable request for such distribution
from the subrecipient; and
(3)Draw down funds at least once per

quarter of the program year, after
eligible activities commence.

§578.87 LImitation on use of funds.
(a) Maintenance of effort. No

assistance provided under this part (or
any State or local government funds
used to supplement this assistance) may
be used to replace State or local funds
previously used, or designated for use,
to assist homeless persons.
(b) Faith-based activities. (1) Equal

treatment of program participants and
program beneficiaries. (i) Program
pcirticipants. Organizations that are
religious or faith-based are eligible, on
the same basis as any other
organization, to participate in the
Continuum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization's religious
character or affiliation. Recipients and
subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.
(ii) Beneficiaries. In providing

services supported in whole or in part
with federal financial assistance, and in
their outreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice.

(2) Separation of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with federal financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religious activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.
(3)Religious identity. A faith-based

organization that is a recipient or
subrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, autonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal. State, and
local government, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that involve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by law.
Among other things, faith-based
organizations may use space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptures, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal governance,
and it may retain religious terms in its
organization's name, select its board
members on a religious basis, and
include religious references in its
organization's mission statements and
other governing documents.
(4)Alternative provider. If a program

participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer such participants
to alternative providers in accordance
with the requirements of
§578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements.
(5) Structures. Program funds may not

be used for the acquisition,
construction, or rehabilitation of
structures to the extent that those
structures are used for explicitly
religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions oftbe acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuuin of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
use of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition (see 24 CFR parts 84 and
85).

(6) Supplemental funds. If a State or
local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However. if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing unit, the
following types of assistance may not be
combined:
(1) Leasing and acquisition,

rehabilitation, or new construction;
(2) Tenant-based rental assistance and

acquisition, rehabilitation, or new
construction;
(3) Short- or medium-term rental

assistance and acquisition,
rehabilitation, or new construction;
(4) Rental assistance and leasing; or
(5) Rental assistance and operating.
(d) Program fees. Recipients and

subrecipients may not charge program
participants program fees.

1578.89 LImitation on use of grant fund,
to aerve persons defined a, homeless
under other federallawa.

(a) Application requirement.
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons isan
equal or greater priotity than serving
persons defined as homeless under
paragraphs (1), (2), and (4) of the
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants mustshow that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B)of the Act, especially with
respect to children and unaccompanied
youth.
(b) Limit. No more than 10 percent of

the funds awarded to recipients within
a single Continuum ofCare's geographic
area may be used to serve such persons.
(c)Exception. The 10 percent

limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.
§578.91 Termination of a•• I.tance to
program participant •.

(a) Tennination of assistance. The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later dale to the
same individual or family.
(b)Due process. In terminating

assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at 8. minimum, must consist of:
(1) Providing the program participant

with a written copy of the program rules
and the termination process before the
participant begins to receive assistance;
(2)Written notice to the program

participant containing a clear statement
of the reasons for termination;
(3) A review of the decision, in which

the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and
(4)Prompt written notice of the final

decision to the program participant.
(c) Hard-to-house populations.

Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant's assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
Opportunity.
(a) Nondiscrimination and equal

opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR5.105(a) are applicable. .
(b) Housing for specific

subpopuJations. Recipients and
subrecipients may exclusively serve a
particular homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following:

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;
(2) The housing may be limited to a

specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).
(3) The housing may be limited to

families with children.
(4) If the housing has in residence at

least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing.
(5) Sober housing may exclude

persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing. using, or being under the
influence of illegal substances and/or
alc;ohol on the premises.
(6) If the housing is assisted with

funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFRpart 574 may be
limiled to persons with acquired
immunodeficiency syndrome or related
diseases).
(7) Recipients may limit admission to

or provide a preference for the housing
to subpopulatlons of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or e high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disabllity.

(c) Affirmatively furthering fair
housing. A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:
(1) Affirmatively market their housing

and supportive services to eligible .
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities;
(2)Where a recipient encounters a

condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and
(3) Provide program participants with

information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws.
(d) Accessibility and integrative

housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973 (24
CFRpart 8), and Titles II and m of the
Americans with Disabilities Act,.as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities;

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part.
§578.95 Conflicts of Interast.
(a) Procurement. For the procurement

of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
ors.anizations).

(b) Continuum of Care board
members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.

(c) Organizationiil conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations. the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person's, as in paragraph (d)(l)
of this section. objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such en
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under §578.75(b) that the recipient.
subrecipient, or related entity owns.
(d) Other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered person, meaning a

person who is en employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest In
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom be or she bas
immediate family or business ties,
during bis or her tenure or during the
one-year period following his or her
tenure.

(2) Exceptions. Upon the written
request of the recipient, HUDmay grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(i1)of
this section.
(i) Threshold requirements. HUDwill

consider an exception only after the
recipient has provided the following
documentation:
(A)Disclosure of the nature of the

conflict, accompanied by a written
assurance, if the recipient is a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made: and if the recipient is 8
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy: and
(B)An opinion of the recipient's

attorney that the interest for whicb the
exception is sought would not violate
State or local law, or if the subrecipient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
(Ii) Factors to be considered fOJ

exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(i) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's or subrecipient's project,
taking into account the cumulative
effect of the following factors, as
applicable:
(A)Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;
(B)Whether an opportunity was

provided for open competitive bidding
or negotiation:
(C)Whether the affected person has

withdrawn from his or her functions,
respOlisibilities, or the decision-making
process with respect to the specific
activity in question:
(D)Whether the interest or benefit

was present before the affected person
was in the position described in
p~!8I'aph (c)(l) of this section:

tE) Whether undue hardship will
result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict;
(F)Whether the person affected is a

member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
grouf or class; and .
(G Any other relevant considerations.

§578.97 Program Income.
(a)Defined. Program income is the

income received by the recipient or
subrecipient directly generated by a
grant-supported activity:
(b) Use.Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient. used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom. they are
collected to move to permanent
housing.
§578.99 Applicability of other federal
requirements.
In addition to the requirements set

forth in 24 CFR part 5. use of assistance
provided under this part must comply
with the following federal requirements:
(a)Environmental review. Activities

under this part are subject to
environmental review by HUD under 24
CFRpart 60 as noted in §578.31.

(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work: performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:
(1) Procure items designated in

guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and
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(3)Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.

(c) Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB),requires recipients to
report subawards made either as pass-
through awards, subrecipiont awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMBPolicy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.S.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.
(e) Applicability of OMB Circulars.

The requirements of 24 CFRpart 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFRpart
225-Cost Principles for State, Local
and Indian Tribal Governments {OMB
Circular A-87)-apply to governmental
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84-Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFRpart 23G-
Cost Principles for Non-Profit
Organizations (OMBCircular A-122);
and 2 CFRpart 22o-Gost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with tho
provisions of the McKinney-Vonto Act
or this part.
(f)Lead-based paint. The Lead-Based

Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and
implementing regulations at 24 CFRpart
35, subparts A, B, H, J, K,M, and R
apply to activities under this program.

19) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMBCircular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations."
(h) Davis-Bacon Act. The provisions

of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFRpart 135, as applicable.

Subpart G-Grant Administration

§ 678.101 Technical assistance.
(a) Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs: and
adopt and provide best practices in
housing and services for persons
experiencing homelessness.

(b) Defined. Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.
(c) Set-aside. HUDmay set aside

funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers.
(d) Awards. From time to time, as

HUD determines the need, HUDmay
advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts, grants, or cooperative
agreements,lVhennecessary,to
implement the technical assistance.
HUDmay also enter into agreements
with other federal agencies for awarding
the technical assistance funds.
§678.103 Recordkeeplng requirement ••
(a) In general. Tho recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establlsh and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:

(1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:
(i) Evidence that the Board selected by

the Continuum of Care-meets the
requirements of § 578.5(b)j
(ii) Evidence that the Continuum has

been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subreclptents:
(iii) Evidence that the Continuum has

prepared the application for funds as set
forth in §578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

(3) Homeless status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish "at risk of
homelessness" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).
(5) Records of reasonable belief of

imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:
(i) Documentation of the original

incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dontal records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence OCCUlTedor by the head of
household.
(ii) Documentation of the reasonable

belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; current restraining order;
recent court order or other court
records; law enforccmant report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpetrator of
the violence, including emalls,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of
household.

(6) Annual income. For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or subrocipient
must keep the following documentation
of annual income:
(i) Income evaluation form specified

by HUD and completed by the recipient
or subrecipient; and
(ii) Source documents (e.g.,most

recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received before the date of the
evaluation;
(iii) To the extent that source

documents are unobtainable, a written
statement by the relevant third party
(e.g.,employer, government benefits
administrator) or the written
certification by the recipient's or
subrecipient's intake staff of the oral
verification by the relevant third party
of the income the program participant
received over the most recent period; or
(Iv)To the extent that source

documents and third-party verification
are unobtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

(7)Program participant records. In
addition to evidence of "homeless"
status or "at-risk-of-homelessness"
status, as applicable, the recipient or

subrecipient must keep records for each
program participant that document:
(iJThe services and assistance

provided to that program participant,
including evidence that the recipient or
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in §578.37(a)(1)(ii)(F); and
(li) Where applicable, compliance

with the termination of assistance
requirement in § 578.91.

(8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in § 578.75(b),
including inspection reports.
(9) Services provided. The recipient or

subrecipient must document the types
of supportive services provided under
the recipient's program and the amounts
spont on those services. The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary.
(10) Match. The recipient must keep

records of.the source and use of
contributions made to satisfy the match
requirement in §578.73. The records
must indicate the grant and fiscal year
for which each matching contribution is
counted. The records must show how
the value placed on third party in-kind
contributions was derived. To the extent
feasible, volunteer services musLbe
supported by the same methods that the
organization uses to support the
allocation of regular personnel costs.

(11) Conflicts of interest. The
recipient and itssubrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest requirements in §578.95(b). the
other conflict requirements in
§578.95(d), a copy of the personal
conflict-of-int~est policy developed
and implemented to comply with the
requirements in § 578.95, and records
supporting exceptions to the personal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subrecipient must
document its compliance with the
homeless participation requirements
under §578.75(g).

(13) Faith-based activities. The
recipient and its subrecipients must
document their compliance with the
faith-based activities requirements
under §578.87(b).
(14)Affirmatively Furthering Fair

Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in §578.93(c).

(15) Other federal requirements. The
recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99. as
applicable.
(16) Subrecipients and contractors. (i)

The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subrecipients, as applicable.
(ii) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient and its

subrecipients must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CPR
85.36 and 24 CPR part 84.

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD.

(6) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data.
the recipient and its subrecipients must
dovelop and implement written
procedures to ensure:
(1) All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and
confidential;
(2) The address or location of any

family violence project assisted with
COntinuum of Care funds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and
(3) The address or location of any

housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;
(c) Period ofrecoidretention. All

records pertaining to COntinuum of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming.
photocopying. or similar methods may
be substituted for the original records.
(1) Documentation of each program

participant's qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participimt records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and
(2)Where Continuum of Care funds

are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used. by
program participants.
(d) Access to records. (1) Federal

Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUDOffice of the Inspector
General. and. the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subreciplents that
are pertinent to'the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2)Public rights. The recipient must
provide citizens, public agencies. and
other interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years.
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this P.art.
(e) Reports. In addition to the

reporting requirements in 24 CFRparts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR),as well as in any
additional reports as and when required
by HUD.Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, unless HUDprovides an
exception under § 578.81(e).
§578.105 Grant and proJeCt changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change ofrecipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by anyone project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.
(2)Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA. are
met.

(b) For Continuums having more than
one recipient. (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change of recipient, a change
of project site, edditions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.
(2)Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met.

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subrecipient's records.

§ 578.107 Sanctions.
(a)Performance reviews. (1) HUDwill

review the performance of each
recipient in carrying out its
responsibilities under this part. with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained from the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports. and
information generated from HUD's
financial and reporting systems (e.g.,
LOCCSand e-snapsl and HMIS. Where
applicable, HUDmay also consider
relevant information pertaining to the
recipient's performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) If HUD determines preliminarily

that the recipient or one of its
subrecipients has not complied with a
program requirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUD may change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUD's prior
approval each time the recipient draws
down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to RUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements.
(3) If the recipient fails to demonstrate

to RUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or consequences; and to
prevent its recurrence.
(1) HUDmay instruct the recipient to

submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, Including:
(i) Preparing and following a schedule

of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;
(ii) Establishing and following a

management plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them;
(iv) Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;
(v) Suspending disbursement of grant

funds for some or all activities or
projects;
(vi) Reducing or terminating the

remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD;and
(vii) Making matching contributions

before or as draws are made from the
recipient's grant.
(2) HUDmay change the method of

payment to a reimbursement basis.
(3) HUDmay suspend payments to

the extent HUD determines necessary to
precludo the further expenditure of
funds for affected activities or projects.

(4) HUDmay continue the grant with
a substitute recipient of HUD's
choosing.
(5) HUDmay deny matching credit for

all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible.

(6) HUDmay require the recipient to
reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected activities.
(7) HUDmay reduce or terminate the

remaining grant of a recipient.
(8) HUDmay condition a future grant.
(9) HUDmay take other remedies that

are legally available.
(c) Recipient sanctions. If the

recipient determines that a subrecipient
is not complying with a program
requirement or its subreclpient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section.
(d) DeobJigation.HUDmay deobligate

funds for the following reasons:
(1) If the timeliness standards in

§578.85 are not met;
(2) If HUD determines that delays

completing construction activities for e
project will mean that the funds for

other funded activities cannot
reasonably be expected tobe expended
Cor eligible costs during the remaining
term of the grant;
(3) If the actual total cost of

acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;
(5) Program participants have not

moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreemont may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.
(a) In general. Grants will be closed

out in accordance with the requirements
of 24 CFR parts 84 and 85, and closeout
procedures established by HUD.
(b)Reports. Applicants must submit

all reports required by HUD no later
than 90 days from the date of the end
of the project's grant term.
(c) Closeout agreement. Any

obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;
(2) Identification of any unused grant

funds to be deobligated by HUD;
(3) Identification of any program

income on deposit in financial
institutions at the time the closeout
agreement is signed;

(4) Description of the recipient's
responsibility after closeout for:

(i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabilities;
[ii] Use of real property assisted with

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(iii) Use of personal property

purchased with Continuum of Care
program funds; and
(iv) Compliance with requirements

governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the obligations hi paragraphs
(c)(l) through (4) of this section.
Dated:June 28, 2012.

Mark Johnston,
AS/iistant Secretary for Community Planning
and Development (Acting).
IFR Doc. 2012-17646 Filed 7-36-12; 8:45 am)

BILLING CODE 4210-67-P
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PART 200-UNIFORM ADMINISTRA·
TIVE REQUIREMENTS. COST PRIN·
CIPLES, AND -AUDIT REQUIRE·
MENTS FOR FEDERAL AWARDS

Subpart A-Acronyms and
Definitions
ACRONYMS

Sec.
200.0 AcroD.yme.
200.1 Definitions.
200.2 Acquisition cost.
200.8 Advance payment.
2OO.'i Allocation.
200.6 Audit finding.
200.6 Auditee.
200.7 Auditor.
200.8 BucSget.
200.9 Central service cost allocation plan.
200.10 Ca.talog of Federal Domestic Assfst-

ance (CFDA) number.
2OO.U CFDA progJ'8.mtitle.
200.12 Capital &Bnts.
200.13 Capital expenditures.
200.14 Cl&1m.
200.15 Cla8s of Federal awards.
200.16 Closeout.
200.17 Cluster of programs.
200.18 CogDiza.ntl4fency for audit.
200.19 Cognizant l4fency for indirect costs.
200.20 Computing devloes.
200.21 Compl1a.nceBupplement.
200.22 Contract.
200.23 Contractor.
200.24 Cooperative l4frgement.
200.25 Cooperatlve audit resolution.
200.26 Corrective action.
200.27 Cost allocation plan.
200.28 Coet objective.
200.29 Cost l5barl.ngor matching.
200.80 Cross-cutttng audit finding.
200.31 [Raeerved]
200.32 Data Universal Numbering Bystem

(DUNS) number.
200.88 EqUipment.
200.84 EzpendI.tures.
200.35 Feder&! alrenoy.
200.86 Federal Audit Clea.rinlrhouse (FAC).
200.87 Federal aW&1'd1n1ragency.
200.88 Federal award.
200.39 Federal award da.te.
2OO.'i0 Federal financial asststance.
200.41 Federal interest.
200.42 Federal program.
200.48 Feder&! ehare.
200.44 Final cost objective.
200.45 Fixed amount awards.
200.46 Foreign public entity.
200.47 Foreign organizatlou.

200.48 General purpcae equipment.
200.49 Generally Accepted Accounting Prin-

ciples (GAAP).
200.50 Generally Accepted Government Au-

diting Standards (GAGAS).
200.51 Grant agreement.
200.52 Hospital.
200.53 Improper payment.
200.54 indian tribe (or "federally recognized

Indian tribe").
200.55 InstitutioJIB of Higber Education

(]HEa).
200.56 Indirect (fac1l1ties &. adm1n1stratlve

(F&'A» costs.
200.57 Indirect cost rate proposal.
200.68 Information technology systems.
200.69 Intangible property.
200.60 Intermediate cost objective.
200.81 Internal controlE.
200.62 Internal control over compliance re-

Quirements for Federal awards.
200.68 Loan.
200.64 Locsl government.
200.85 Major program.
200.68 Management decision.
200.67 Micro-purchase.
200.68 Mod1f1edTotal Direct Cost (MTDC).
200.89 Non-Federal entity.
200.70 Nonprofit orp.n1zatton.
200.71 Obligations.
200.72 Office of Ma.n&4rement and Budget
. (OMB).
200.78 Ovensilrht agency (or audit.
200.74 P&88-through IlJItity.
200.75 Participant support costa.
200.76 Performance go&!.
200.77 Period of performance.
200.78 Personal property.
200.79 Personally Identifiable Infonnatlon

(pn).
200.80 Program Income.
200.81 Property.
200.82 Protected Personally Identifiable In-

formation (Protected pn).
200.68 Project C08t.
200.84 Queetloned cost.
200.85 Real property.
200.86 Recipient.
200.67 Research and Development (R&D).
200.88 Simplified acquisition thl'll6hold.
200.89 Special purpose equipment.
200.90 State.
200.91 Student Financial Aid (BFA).
200.92 Subaward.
200.93 Subreclplent.
200.94 Supplles.
200.95 Termination.
200.96 Third-party in-kind contributions.
200.97 Unliquidated obllgatlons.
200.911 Unobligated b&!ance.
200.99 Voluntary committed cost Bha.rlng.
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Subpart B-General Provlllons
200.100 Purpose.
200.101 Applica.bUlty.
200.102 Exceptions.
200.103 Authorities.
200.104 Superaesa1on.
200.105 Effect on other Iasuances.
200.106 Agency 1mplementa.tion.
200.107 OMBrespoDBibillties.
200.108 Inquiries.
200.109 Review date.
200.110 Efrectiveiappl1ca.b1J1tydate.
200.111 English J.anguage.
200.112 Confliot of interest.
200.113 Ma.ndatory d1ecloBure&.

Subpart ~r •• Federai AWOId Require·
ments and Contenb of Federal Awards

200.200 Purpose.
200.201 Use of grant agreements (iDcluding

fixed amount awards). cooperative agree-
ments. and contracts.

200.202 Requirement to provide public no-
tice of FederaJ fJ.nanc1a.lBasistance pro-
grams.

200.203 Notices of funding opportunities.
200.204 Federal awarding agency review of

merit of proposals.
200.205 Federal awa.rding agency review of

risk posed by applicants.
200.206 Standard application requirements.
200.207 Specific conditions.
200.208 Certifications and representa.tions.
200.209 Pre-a.ward costs.
200.210 Informa.tion contained in a Federal

award.
200.211 Public 8.CCessto Fedenl award infor-

mation.
200.212 SuspenBlon and debarment.

SUbpartD-Po5t Federal Award
Requirements

STANDARDS FOR FINANCIAL AND PROGRAM
MANAGEMENT

200.300 Statutory and national policy re-
quirements.

200.301 Performance measurement.
200.302 Financial management.
200.303 Internal controlS.
200.304 Bonds.
200.305 Payment.
200.306 Cost lha.rlng or matching.
200.30'1 Program income.
200.308 Revision of budget and program

plans.
200.309 Period of performance.

PROPERTY STANDARl>S

200.310 Insurance coverage.
200.311 Real property.
200.312 Federa.lly·owned and exempt prOJr

erty.
200.313 Equipment.

2 CFRCh. II (1-1-15 Edition)

200.314 Supplies.
200.315 IntaDgible property.
200.316 Property trust rela.tionship.

PRoc;lJBDOI:}/TSTA1IDARDS

200.317 Procurements by sta.te8.
200.318 General procurement standa.rde.
200.319 Competition.
200.320 Metohode of procurement to be fol-

lowed.
200.321 Contra.ctiDg with small and minority

buaiDe8888.women'. buaineBBenterprises,
and labor surplue area. fIrms.

200.322 Procursment of recovered materials.
200.323 Contract cost and price.
200.324 Federal awarding agency or pase-

througb entity review.
200.925 Bonding requirements.
200.326 Contract provl81ona.

PERFoRMANCE AND FINANOIAL MONITORING
AND REPoRTING

200.327 F1mI.Ilcialreporting.
200.828 Monitoring and reporting progra.m

performance.
200.829 Reporting on real property.

SUllllECIPIENT MoNITORING AND MAN.AGEMBI\'T

200.330 Subrecipient and oontractor deter-
minations.

200.831 Requirements for pass-througb entt-
ties.

200.832 Fixed amount 8ubawards.

REcORD RETENTION A1IDAOCESS

200.333 Retention requirements for records.
200.834 Requests for tra.nafer of records.
200.835 Metohodsfor collection. tranemisslon

and storage of information.
200.336 Acc8ll8to records.
200.837 Restrictions on publlc access to

recorda.

REMEDIES FOR NONCOMPLIANCE

200.838 Remed1es for noncompliance.
200.839 Termination.
200.340 Notlfica.tion of termina.t1on reqllire-

manto
200.341 opportunitieS to object. hearings

and appeals.
200.342 Effects of suspension and termi-

nation.

CLoSEOUT

200.343 Cloeeout.

POS'l'-CLOSEOUT ADJUSTWBNTSAND
COlo.'TINU1NGREsPONSIBlLITIBS

200.344 Pos~loseout adjustments and con-
tinuing respcnBlbll1t1es.

COLLECTION OF AMOUNTS DUE

200.345 Collection of a.mounts due.
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Subpart E--cost Principles

GENERAL PRoVIllIONS

200.400 Policy guide.
200.401 Application.

BASIC CONSIDBIiATIONS

200.402 Composition of costs.
200.408 Factors &ffect1nK allowability of

costs.
200.404 Rea80llAble coats.
300.405 Allocable costs.
300.406 Applicable cred1ts.
300.40'1 Prior written approval (prior ap-

proval).
200.408 Limitation on allowance of costs.
200.409 Special coJl81derations.
200.410 Collection of11Ilallowable costs.
200.411 Adjustment of previously negotiated

Indirect (F&A) cost rates conta.1n1ng un-
allowable costs.

DIRBCT AND IJ.'DIRECT (F&A) COBTl!
300.4~ Cla.ssiticatlon of costs.
200.413 Direct oosts.
200.414 Indirect (F&A) coats.
200.415 Required certifications.

SPECIAL COl.'SIDERATIoNSFOR STATES,LOCAL
GoVERlOlENTB AND I)IDlANTRlBE8

200.416 Cost allocation plans and indirect
cost proposala.

200.417 Interagency service.

SPECIAL CoNSIDERATIONS ll'OB INSTITUTIONS OF
HIOBBR EDUCATION

200.418 Costs lnCurred by states and local
governments.

200.419 Cost accounting sta.nda.rds and dis-
closure Iltatement.

GENKRAL PROV1.8IONSll'OB SELECTED lTBMS OF
CoST

200.420 COIllllderations for selected items of
cost.

200.421 Advertising and public relatioIlll.
200.422 Advisory councils.
300.423 Alcohol1c beverages.
300.{24 Alumnlla.e aottvrttes.
300.425 Audit services.
200.426 Bad debts.
200.42'1 Bonding costs,
200.~ Collections of improper payments.
2OO.42ll Commencement and convocation

costs.
200.430 Compensation-personal services.
300.431 Compensatlon-f'r1nlre benefits.
200.432 Conferenoes.
200.433 Contingency provisions.
300.484 ContributloIlll and donatrone.
200.485 Defense and prosecution of criminal

and civil prooeedings. cla.ims. appeals
and patent Infrlngements.

200.436 Depreciation.
200.43'1 Employee health and welfare costs

PI. 200

200.438 Enterta.1nment costs.
200.439 Equipment and other capital expend·

rtures.
200.440 Exchange rates.
200.441 Fines, pellAltles, damages a.nd other

Ilettlements.
200.442 Fund ra.lstng and investment man-

agement costs.
200.448 Gains and loesee on disposition of de-

preciable B8Sets.
200.444 GeIieI'&lcosts 01 government,
200.445 Goods or services for J)lll'SoDllluse.
200.446 Idle facilit.1es and idle capaolty.
200.447 Insurance and Indemn1fication.
200.448 Intellectual property.
200.449 Interest.
200.450 Lobbying.
2OG.451 LQlI8eIlon other awards or contracts.
200.452 Maintenance and repair costs.
200.453 Materia.l8 and supplies costs. Includ·

ing costs of computing devices.
200.454 MembeJ'8h1pe,aubscrlptionll. &lid pro-

fessional activity costs.
200.455 Organization coats.
200.456 Participant support costs.
200.457 Plant and security costs.
200.458 Pre-award coets.
200.469 Professional service coats.
200.460 Proposal costs.
200.481 Publication and printing coete.
200.~ Rearrangement and reconversion

coste.
200.463 Recruiting costs.
200.464 Relocation costs of employees.
200.465 Rental costs of real property and

equipment.
200.466 Schola.rsh1pe and student aid costs.
200.467 Ssll1ng and marketing ooste.
200.468 Spec1a.l1zedI!8l'Vlcefaoilitles.
200.469 Btul1ent activ1ty costs.
200.470 Taxee (including Value Added Tax).
200.471 Termination coets.
200.472 Tra.1n1ngand education costs.
200.478 Tra.n8portatlon costs.
200.4'74 Travel costs.
200.476 Trustees.

Subpart F-Aucit Requirements

GENERAL

200.500 Purpose.

AUDITS

200.501 Audit requirements.
200.502 Basis for determ1n1ng Federal

awards expended.
200.503 Relation to other audit require-

ments.
200.504 Frequency of audits.
200.505 Sanctions.
200.506 Audit costs.
200.507 Program·speaifia audits.

AlJDITEES

200.608 Auditee respons1bllltles.
200.509 Auditor selection.
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200.510 F1nancial statements.
200.511 Audit findings follow-up.
200.612 Report submteetcn.

FEDERAL AGENCIES

200.513 Responsibilities.

AUDITORS

200.514 Scope of audit.
200.515 Audit reporting.
2OO.51ti Audit tlDd1ngs.
200.517 Audit documentation.
200.518 MAjor program determination.
200.519 CrIteria for Federal program r18k.
200.520 CrIteria for a low-risk a.uditee.

MANAGEMENT DECISIONS

200.521 Management decision.
APPENDIX I TO PART 200--FULL TExT OF No-

TICE OF FUNDlNG OPFORTUNlTY
APPENDIX n TO PART 2OO--CONTRACT PROVI-

SIONS FOR NON-FEDERAL E!I.'TI'l'Y CON-
TIlA.CTS U}''DEIt FKDBllAL AWARDS

APPENDIX m TO PART 2OO--lNDlRECT (F&A)
COSTS IDENTlFIOATlON Aml AS8IONII4ENT,
Aml RATE DE:'l'EIl.KlNATlON FOR 1N8TlTU-
TIONa OF HIGHER EDUOATION (IHES)

APPXNDIX IV TO PAllT 200--Th'DlRECT (F&A)
COSTS IDENTIFICATION Aml AsslGNMENT,
AND RATIiI Dln'BRMlNATION FOR NONPROFIT
ORGANIZATIONS

APPENDIX V TO PART 200-- STATBILOCAL GoV-
ERIiMENTWIDE CD.'TRAL SERVICE COST AL-
LOCATION PLANS

APPENDIX VI TO PART 200-PUBLlC A.s5lBT-
ANCE C08'l' ALLOCATION PLANS

APPENDIX vn TO PAllT 22O-STATES AND
LocAL GOVERNMENT AND INDlAN TRIBB IN-
DIRECT COST PRQP0&AL8

APPENDIX vm TO PAllT 200-NONPROFlT OR-
GAJo."IZATIONS ExKMPTED FRON SUBl'AllT
E--COST PRINCIPLES OF PART 200

APPENDIX IX TO PAR'!' 2Ol)....,.HOBPITAL COST
PRlNClPLES

APPENDIX X TO PART 200-DATA COLLBCTION
FORM (FORM SF-SAC)

APPENDIX XI TO PART 2OO--COMPLlANCi: StJP-

PLEMENT

AUTHORITY: 31 U.S.C. 603

SOURCE: 78 FR 78608, Dec. 26. 2018, unless
otberwtee noted.

Subpart A-Acronyms and
Definitions
ACRONYMS

§ 200.0 Acronyms.

ACRONYM TERM

CAS Cost Accounting Standards
CFDA Catalog of Federal Domest1c

Assistance

2 CFRCh. II (1-1-15 Edition)

CFR Code of Federal Regulations
CMlA Cash Management Improve-

ment Act
COG Councils OfGovenunents
COSO Committee of Sponsoring Orga-

nizations of the Treadway Commis-
sion

EPA Environmental Protection Agen
cy

ERISA Employee Retirement Income
Security Act of 1974(29 U.S.C. 1301-
1461)

EUI Energy Usage Index
F&A Fac111tiesand Administration
FAC Federal Audit CleaI'injrhouse
FAIN Federal Award Identification

Number
FAPllS Federal Awardee Perform-

ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation
FFATA Federal Funding Account-

ab1l1ty and Transparency Act of 2006
or Tra.nspa.rency Act-Publ1c Law
109-282.as amended by section 6202{a)
of Public Law 110-252(31U.S.C. 6101)

FICA Federa.l Insuranoe Contribu-
tions Act

FOIA Freedom of Informa.tion Act
FR Federal Register
FTE Full-time equivalent
GAAP Generally Accepted Account-

ing Principles
GAGAS Generally Accepted Govern-

ment Auditing Standards
GAO Government Accountability Of-

fice
GOCO Government owned, contractor

operated
GSA General Services Administration
IBS Institutional Base Salary
!HE Institutions of Higher Eduoation
mc Internal Revenue Code
ISDEAA Indian Self-Determination

and Education and Assistance Act
MTC Mod1fledTotal Cost
MTDC Modified Total Direct Cost
OMB Office of Management and Budg-

et
PII Personally Identifiable Informa-

tion
PMS Payment Management System
PRHP Post-retirement Health Plans
PTE Pass-through Entity
REUI Relative Energy Usage Index
SAM System for Award Management
SFA Student Flnancia.l Aid
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SNAP Supplemental Nutrition Assist-
ance Program

SPOC Single Point of Contact
TANF Temporary Assistance for
Needy Fa.m1l1es

TFM Treasury Financial Ma.nual
U.S.C. Un1ted States Code
VAT Value Added Tax
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880, Dec. 19, 2014]

.200.1 Definitions.
These are the definitions for terms

Il.86din this part. Different defin1tions
may be found in Federal statutes or
regulations that apply more specifi-
cally to particular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided in governmentwide
standard information collections.

t 200.2 Acquiaition cost.
Acquisition cost means the cost of the

asset including the cost to ready the
a.sset for ita intended use. AcquiSition
cost for equipment, for example. means
the net invoice price of the equipment.
including the cost of any modifica-
tions, attachments, accessories, or aux-
iliary apparatus necessary to make it
usable for the purpose for which it is
a.cquired. Acquisition costs for soft-
ware includes those development costs
capitalized in accordance with gen-
erally accepted accounting principles
(GAAP). Ancillary charges. such as
taxes, duty, protective in transit insur-
ance. freight, and installation may be
included in or excluded from the a.cqui-
sition cost in accordance with the non-
Federal entity's regular a.ccounting
practices.

1200.3 Advance payment.
Advance payment means a payment

that a Federal awarding agency or
pass-through entity makes by any ap-
propriate payment mechanism, includ-
ing a predetermined payment schedule,
before the non-Federal entity disburses
the fUndsfor program purposes.

§200.4 Allocation.
Allocation means the process of as-

signing a cost, or a group of costs, to
one or more cost objective(s). in rea-
sonable proportion to the benefit pro-

§2OO.9

vided or other equitable relationship.
The process may entall a.ss1gn1ng a
cost(s) directly to a final cost objective
or through one or more intermediate
cost objecttvea.

§200.6 Audit fiDding.
Audit finding means deficiencies

which the auditor is required by
1200.516Audit findings, paragraph (a)
to report in the schedule of findings
and questioned costs.

§ 200.6 Audiiee.
Auditee means any non-Federal enti-

ty that expends Federal awards which
must be audited under Subpart F-
Aud1t Requirements of this part.

UOO.7 Auditor.
Auditor means an auditor who is a

public accountant or a Federal. state,
local government, or Indian tribe audit
organization, which meets the general
8tandardB specified for external audi-
tors in generally accepted government
auditing standards (GAGAS). The term
auditor does not include internal audi-
tors of nonprofit organizations.
[79 FR 71i880, Dec. 19, 2014]

§200.8 Budget.
Budget means the financial plan for

the project or program that the Fed-
eral awarding agency or pass-through
entity approves during the Federal
award process or in subsequent amend-
ments to the Federal award. It may in-
clude the Federal and non-Federal
share or only the Federal share, as de-
termined by the Federa.l awarding
agency or pass-through entity.

§200.9 Central service coat allocation
pIan.

Central service cost allocation plan
means the documentation identifying,
accumulating, and allocating or devel-
oping billing ra.tes based on the allow-
able costs of services provided by a
state, local government. or Indian tribe
on a centralized basis to its depart-
ments and agencies. The costs of these
servrces may be allocated or billed to
users.
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t 200.10 Catalog of Federal Domestic
A•• i8tance (CFDA) number.

CFDA number means the number as-
signed to a Federal program in the
CFDA.

1200.11 CFDA program title.
CFDA program title means the title of

the program under which the Federal
award wa.sfunded In the CFDA.

§200.12 Capital a.Beta.
Capital assets means tangible or in-

tangible assets used in operations hav-
Ing a useful life of more than one year
which are capitalized In accordance
with GAAP.Capital a.ssets include:
(a) Land. buildings (fac1l1t1es),equij»

ment, and intellectual property (in-
cluding software) whether acquired by
purchase, construction, manu!a.cture,
lease-purcha.se, exchange, or through
capltallea.ses; and
(b) Additions, Improvements, modi-

fioations, replacements, rearrange-
ments, reinstallations, renovations or
alterations to capital assets that mate-
rially increase their value or useful life
(not ordinary repairs and mainte-
nance).

§200.13 Capital expendi1ures.
Capital erpeiuiitures means expendi-

tures to acquire ca.pital assets or ex-
penditures to make additions, improve-
ments, modifications, replacements,
rearrangements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially increase their
value or usefulllfe.

§ 200.14 Claim.
Claim means, depending on the con-

text, either:
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter of
right:
(1) The payment of money in a sum

certain;
(2) The adjustment or interpretation

of the terms and conditions of the Fed-
eral award; or
(3)Other relief arising under or relat-

ing to a Federal award.
(b) A request for payment that is not

in dispute when submitted.

2 cn Ch. II (1-1-15 Edtlon)

t 200.16 Clu. of Federal awarda.
Class of Federal awaTds means a group

of Federal awards either awarded under
a specific program or group of pro-
grams or to a specific type of non-Fed-
eral entity or group of non-Federal en-
tities to which specific provisions or
exceptions may apply.

§200.16 CIOlHlOut.
Closeout means the process by which

the Federal awarding agency or pase-
through entity determines that all aIr
pl1cable administrative actions and all
required work of the Federal award
have been completed and takes actions
as described in §200.343 Oloseout.

§200.17 Cluster of programa.
Cluster of programs mea.n.sSo grouping

of closely related programs tha.t share
common compliance requirements. The
types of clusters of programs are re-
search and development (R&D),student
financial aid (SFA), and other clusters.
"Other clusters" are as def1nedby OMB
In the compliance supplement or as
designated by a state for Federal
awards the state provides to its sub-
recipients that meet the def1nltlon of a
cluster of programs. When designating
an "other cluster," a state must iden-
tify the Federal awards Included in the
cluster and advise the subreciplente of
compliance requirements applioable to
the ctnster, consistent with 1200.331
Requirements for pa.ss-tbroagh enti-
ties, paragraph (a). A cluster of pro-
grams must be oonsidered as one pro-
gram for determining major programs,
lUI described in §200.518 Major program
determination, and, with the exception
of R&D as described in 1200.501 Audit
requirements, paragraph (c), whether a
program-specific audit may be elected.

1200.18 CognisaDt agency for audit.
Cognizant agency fOT audit meane the

Federal agency designated to carry out
the responsibilities desoribed in
§200.513 Responslb1l1tiee,paragraph (a).
The cognizant agenoy for audit is not
neoessarily 'the same as the oognizant
agency for indirect costs. A list of cog-
nizant agencies for audit may be found
at the FACWebsite.
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§ 2OCl.lB Copizant agency for indirect
cost&.

Cognizant agency for indirect costs
means the Federal agency responsible
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect
cost proposals developed under this
part on beha.lf of all Federal agencies.
The cognizant agency for indirect cost
is not necesearfly the same as the cog-
nIzant agency for audit. For assign-
ments of cognizant agencies see the
following:
(a) For IREs: Appendix m to Part

200--Indirect (F&A) Costs Identifica-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher
Education (IHEs), paragraph C.11.
(b) For nonprofit organizations: Ap-

pendix IV to Part 200-Indirect (F&A)
Coste Identification and Assignment,
and Rate Determination for Nonprofit
Organizations. paragraph 0.12.
(c) For state and local governments:

Appendix V to Part 200-StatelLocal
Governmentwide Central Service Cost
Allocation Plans, paragraph F.1.
(d) For Indian tribes: Appendix VII to

Part 200--States and Local Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.1.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880, Dec. 19. 2014]

I ZOO.JOComputing devices.
Computing devices means machines

used to acquire, store, analyze, process,
and publish data and other informat1on
electronically, including aooessories
(or "peripherals") for printing, trans-
mitting and receiving, or storing elec-
tronic information. See also §§200.94
Supplies and 200.68 Information tech-
nology systems.

§200.21 Compliance supplement.
Compliance supplement means Appen-

dix XI to Part 200-C0mpl1ance Supple-
ment (previously known as the Cir-
cular A-133Compliance Supplement).

t 200.22 Contract.
Contract means a legal instrument by

which a non-Federal entity purchases
property or services needed to carry
out the project or program under a
Federal award. The term as used in
this part does not include a legal in-

5200.25

strument, even if the non-Federal enti-
ty considers it a contract, when the
substance of the traIllSaction meets the
definition of a Federal award or
subaward (see §200.92Subaward).

t 200.23 Contractor.
Contractor means an entity that re-

ceives a contract as defined in 1200.22
Contract.

f 200.24 Cooperative agreement.
Cooperative agreement means a legal

instrument of financial assistance be-
tween a Federal awarding agency or
pass-through entity and a non-Federal
entity that, consistent with 31 U.S.C.
630HS05:
(a) Is used to enter into a relation-

ship the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a. law of the United States
(see 31 U.S.C. 6101(8»; and not to ac-
quire property or services for the Fed-
eral Government or pass-through enti-
ty's direct benefit or use;
(b) Is distinguished from a grant in

that it provides for substantial involve-
ment between the Federal awarding
agency or pass-through entity and the
non-Federal entity in carrying out the
activity contemplated by the Federal
award.
(c) Tbe term does not include:
(1) A cooperative research and devel-

opment agreement as defined in 15
U.S.C. 3710a; or

(2) An agreement that provides only:
(1) Direct United States Government

cash asslstance to an individual;
(ii) A subsidy;
(iii) A loan;
(iv) A loan guarantee; or
(v) Insurance.

§200.25 Cooperative audit resolution.
Cooperative audit resolution means the

use of audit follow-up techniques which
promote prompt corrective action by
improving communication, fostering
collaboration. promoting trust, and de-
veloping an understanding between the
Federal agency and the non-Federal en-
tity. This approach is based upon:
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(a.)A strong commitment by Federal
agency and non-Federal entity leader-
ship to program integrity;
(b) Federal agencies strengthening

partnerships and working ooopers-
tively with non-Federal entities and
their auditors: and non-Federal enti-
ties and their auditors working coop-
eratively with Federal agencies:
(c) A foous on ourrent conditions and

corrective action going forward;
(d) Federal agencies offering a.ppro-

priate relief for past noncompliance
when audits show prompt corrective
action ha.eoccurred; and
(e) Federal agency leadership sending

a clear message that continued fa.ilure
to correct conditions identified by au-
dits which are likely to cause improper
payments, fraud, waste. or abuse is un-
acceptable and will result in sanctions.

§200.26 CoITeCtiveaetion.
Corrective action means action taken

by the auditee that:
(a) Corrects identified denciencies;
(b) Produces recommended improve-

ments; or
(c) Demonstra.tes that audit findings

are either invalid or do not warrant
auditee action.

§200.27 Co" allocation plan.
Cost allocation plan means central

service cost allocation plan or public
a.Bsistancecost allocation plan.

t 200.28 Cost objective.
Cost objective means a program, func-

tion. activity. award, organizational
subdivision, contract, or work unit for
which cost data are desired and for
which provision is made to accumulate
and measure the cost of processes,
products, jobs, capital projects, etc. A
cost objective may be a major function
of the non-Federal entity, a partioular
service or project, a Federal award, or
an indirect (Fac1l1ties &; Administra-
tive (F&A» cost activity. as described
in Subpart E-Cost Principles of this
Part. See also H200.44Final cost objec-
tive and 200.60Intermediate cost objec-
tive.

§JOO.~9Cost sharing or matching.
CO$t sharing or matching means the

portion of project costs not paid by
Federal funds (unless otherwise author-

2 CFR Ch. II (1-1-15 edition)

ized by Federal statute). See also
§200.306Cost sharing or matching.

§200.S0 Cross·cuttiDg audit liDding.
Cross-cutting audit findfng means an

audit finding where the same under-
lying condition or issue affects Federal
awards of more than one Federal
awarding agency or pass-through enti-
ty.

1200.81 DiaaIlowed eosts.
Dballowed costs means those charges

to a Federal award that the Federal
awarding agency or pass-thl'ough enti-
ty determines to be unallowable, in ac-
cordance with the applicable Federal
statutes, regulations, or the terms and
conditions of the Federal award.

§200.82 [Reserved]

§200.33 Equipment.
Equipment means tangible personal

property (including information tech-
nology systems) having a usefu] life of
more than one year and a per-unit ac-
quisition cost whioh equals or exceeds
the Jesser of the capitalization level es-
tablished by the non-Federal entity for
financial statement purposes, or $5,000.
See also §§200.12Capital assets, 200.20
Computing devtcea, 200.48General pur-
pose equipment, 200.58 Information
technology systems. 200.89Speoial pur-
pose equipment, and 200.94Supplies.

§200.84 E~ditures.
Expenditures means charges made by

a non-Federal entity to a project or
program for which a Federal award was
received.
(a) The charges may be reported on a

cash or accrual basis, as long as the
methodology is disclosed and is con-
sistently applied.
(b) For reports prepared on a cash

basis, expenditures are the sum of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

charged;
(3) The value of third-party 1n-kind

contributions applied; and
(4) The amount of cash advance pay-

ments and payments made to sub-
recipients.
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(c) For reports prepared on an ac-
crual basis, expenditures are the sum
of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

incurred;
(3) The value of third-party in-kind

contributions applied; and
(4) The net inorease or decreaee in

the amounts owed by the non-Federal
entity for:
(i) Goods and other property re-

ceived;
(ii) Services performed by employees,

contractors. subrectptente. and other
payees; and
(iii) Programs for which no current

services or performance are required
such as annuttdea, insurance claims, or
other benefit payments.

§ 200.3Cl Federal agency.
Federal agency means an "agency" as

defined at 5 U.S.C. 551(1)and further
clar1f1edby 5U.S.C. 552(f).

1200.36 Federal Audit Clearineho1llie
(FAC).

FAC means the clearinghouse des-
ignated by OMB &B the repository of
record where non-Federal entities are
required to transmit the reporting
packages required by Subpart F-Audlt
Requirements of this part. The mailing
address of the FAC is Federal Audit
Clearinghouse, Bureau of the Census.
1201E. 10th Street. Jeffersonville, IN
~7132and the web address is: http://har-
ve$ter.cen8US.govlsacl. Any future up-
dates to the location of the FAC may
be found at the OMBWebeite.

1200.37 Federal awarding ageDcy.
Federal awarding agency means the

Federal agency that provides a Federal
award directly to a non-Federal entity.

§300.88 Federal award.
Federal award has the meaning, de-

pending on the context, in either para-
graph (a) or (b) of this section:
(a)(1) Tbe Federal financial assist-

ance that a non-Federal entity receives
directly from a Federal awarding agen-
cy or indirectly from a pass-through
entity, as described in §200.101Applica-
bility; or

§200.40

(2) Tbe cost-reimbursement contract
under the Federal Acquisition Regula-
tions that a non-Federal entity re-
ceives directly from a Federal award-
ing agency or indirectly from a pass-
through entity, as described in §200.101
Appl1cabmty.
(b) The instrument setting forth the

terms and conditions. The instrument
is the grant agreement, cooperative
agreement, other agreement for aseist-
ance covered in paragraph (b) of §200.4O
FederaJ financial assistance. or the
cost-reimbursement contract awarded
under the FederaJ Acquisition Regula-
tions.
(c) Federal award does not include

other contracts that a Federal agency
uses to buy goods or services from a
contractor or a contract to operate
Federal Government; owned, contractor
operated facil1t1es (GOCOs).
(d) See also definitions of FederaJ fi-

nancial assistance, grant agreement,
and cooperative agreement.

§200.89 Federal.ward date.
Federal award date means the date

when the Federal award is signed by
the authorized official of the Federal
awarding agency.

§200.40 Federal financial IUl8iBtaDce.
(a) For grants and cooperative agree-

ments, Federal financial assistance
means assietance that non-Federal en-
tities receive or administer in the form
of:
(1)Grants;
(2)Cooperative agreements;
(3) Non-cash contributions or dona-

tions of property (including donated
surplus property);
(~)Direct appropriations;
(5)Food commodities; and
(6) Other rmancial assistance (except

assistanoe listed in paragraph (b) of
this section).
(b) For Subpart F-Audit Require-

ments of this part, Federal financial as-
sistance also includes assistance that
non-Federal entities receive or admin-
ister in the form of:
(1)Loans;
(2)Loan Guarantees;
(3)Interest subsidies; and
(~)Insurance.
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§200.41

(c) Federal financial assistance does
not include amounts received as reim-
borsement for services rendered to in-
dividuals as described in §200.502 Basis
for determining Federal awards ex-
pended, paragraph (h) and (i) of this
part.

1200.41 Federal interest.
Federal interest means, for purposes of

§200.829 Reporting on real property or
when used in connection with the ac-
quisition or improvement of real prop-
erty. equipment, or supplies under a
Federal award, the dollar amount that
is the product of the:
(a) Federal share of total project

costs; and
(b) Current fair market value of the

property. improvements, or both, to
the extent the costs of acquiring or Im-
proving the property were included as
project costs.

§200.42 Federal program.
Federal program means:
(a) All Federal awards which are as-

signed a single number in the CFDA.
(b) When no CFDA number is as-

signed, all Federal awards to non-Fed-
eral entities from the same agency
made for the same purpose must be
combined and considered one program.
(c) Notwithstanding paragraphs (a)

and (b) of this denn1t1on, a cluster of
programs. The types of clusters of pro-
grams are:

(1) Research and development (R&D);
(2) Student financial aid (BFA);and
(3) "Other clusters," as descrtbed in

the definition of Cluster of Programs.
[78 FR 78608,Dec. ss, 2018. 8.8 amended at 79
FR 75880.Dec. 19. 2014]

§ 200.48 Federal share.
Federal share means the portion of

the total project costs that are paid by
Federal funds.

§200.44 Final cost objective.
Final cost objective means a cost ob-

jective which has allocated to it both
direct and indirect costs and. in the
non-Federal entity'S aooumula.tion sys-
tem, is one of the final acoumulatlon
points, such as a particular award, in-
ternal project, or other direct activity
of a non-Federal entity. See also

2 CFR Ch. II (1-1-15 Edition)

§§200.28 Cost objectIve and 200.60 Inter-
mediate cost object1ve.

§200.46 FU:ecllllllount awards.
Fixed amount awards means a type of

grant agreement under which the Fed-
eral awarding agency or pass-through
entity provides a specifiC level of sup-
port without regard to actual costs in-
curred under the Federal award. This
type of Federal award reduces some of
the adm1n1strative burden and record-
keeping requirements for both the non-
Federal entity and Federal awarding
agency or pass-through entity. Ac-
countab1lity is J:)asedprimarily on per-
formance and results. See §§200.201 Use
of grant agreements (inoluding fixed
amount awards), cooperative agree-
ments, and contracts, paragraph (b)
and 200.382 Fixed amount subawards.

§200.46 Foreip public entity.
Foreign public entity means:
(a) A foreign government or foreign

governmental entity;
(b) A publ1c international organiza-

tion, which Is an organization entitled
to enjoy privileges. exemptions, and
immunities as an internationa.l organi-
zatIon under the International Organi-
zations ImmUnitIes Act (22 U.S.C. 28S--
288f);
(c) An entity owned (in whole or In

part) or controlled by a foreign govern-
ment; or

(d) Any other entity consisting whol-
ly or partIally of one or more foreign
governments or foreign governmental
entit1es.

§200.47 Foreip organization.
Foreign organization means an entity

that is:
(a) A public or private organization

located in a country other than the
United States and its terrttories that is
subject to the laws of the country in
which It is located, irrespective of the
citizensh1p of project staff or place of
performanoe;
(b) A private nongovernmental orga-

nization located in a country other
than the United States that solicits
and receives cash contrtbutIons from
the general public;
(c) A cha.ritable organization located

in a country other than the United
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States that is nonprofit and tax ex-
empt under the laws of its country 01
domicile and operation, and is not a
university, college, accredited degree-
granting institution of education, pri-
vate foundation, hospital, organization
engaged exclusively in research or sci-
entific activities, church, synagogue,
mosque or other similar entities orga-
nized primarily for religious purposes;
or

(d) An organization located in a
country other than the United States
not recognized as a Foreign Public En-
tity.
[78 FR 71l608,Dec. 26, 2013, a.s amended a.t 79
FR 76880, Dec. 19, 2014]

t 200.48 General purpose equipment.
General purpose equipment means

equipment which is not lim1ted to re-
search, medical, scientific or other
technical activities. Examples include
office equipment and furnishings, mod-
ular offices, telephone networks, infor-
mation technology equipment and sys-
tems, air conditioning equipment, re-
production and printing equipment,
and motor vehicles. See also Equip-
ment and Special Purpose Equipment.

IJOC).49 Generally Accepted Account·
ing PriDclpleB(GAAP).

GAAP has the meaning specified in
accounting standa.rd8 issued by the
Government Accounting Standards
Board (GASB) and the FlnanciaJ Ac-
counting Standards Board (FASB).

§ 200.60 Generally Accepted Govern·
ment Auditin, Siandardil (GAGAS).

GAGAS, also known as the Yellow
Book, means generally accepted gov-
ernment auditing standards ieaued by
the Comptroller General of the United
States, which are applicable to finan-
cial audits.
[78 FR 786011, Dec. 26. 2018. 8.ll amended at 79
FR 75880,Dec. 19.2014]

1200.61 Grant agreem.eDt.
Grant agreement means a legal instru-

ment of financial assistance between a
Federal awarding agency or pass-
through entity and a non-Federal enti-
ty that, consistent with 31 U.S.C. 6302,
6304:

§200.5.4

(a) Is used to enter into a relation-
shIp the principal purpose of which is
to transfer anything of value from the
Federal awarding agency or pasa-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see 31 U.S.C. 6101(3»; and not to ac-
quire property or services for tbe Fed-
eral awarding agency or pass-through
entity's direct benefit or use;

(b) Is distinguished from a coopera-
tive agreement in that it does not pro-
vide for subatantdal involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity in carrying out the activity
contemplated by the Federal award.

(c) Does not include an agreement
that provides only:

(1) Direct United States Government
cash assistance to an indIvIdual;

(2) A subsidy;
(3) A loan;
(4) A loan guarantee; or
(5) Insurance.

§ 200.52 Hoapital.
Hospital means a rac1l1ty licensed as

a. hospital under the law of any Iltate or
a fac1l1ty operated as a hospItal by the
United States, a state, or a subdivision
of a state.

1200.53 Improper payment.
(a) Improper f)allment means any pay-

ment that should not have been made
or that was made in an incorrect
amount (including overpayments and
underpayments) under atatutorv, con-
tractual, administrative, or other le-
gally applicable requirementa; and

(b) Improper payment includes any
payment to an ineligible party, any
payment for an ineligible good or serv-
ice, any duplicate payment, any pay-
ment for a good or service not received
(except for such payments where au-
thorized by law), any payment that
does not account for credit for appltca-
ble d1scounts, and any payment where
insufficient or lack of documentation
prevents a reviewer from discerning
whether a payment was proper.

§ 200.54 Indian tribe (or "federally rec·
ognized Indian tribe").

Indian tribe means any Indian tribe,
band, nat.ion, or other organized group
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§2oo.55

or community, including any Alaska
Native village or regional or village
corporation as defined in or establisbed
pursuant to the Alaska Native Claims
Bettlement Act (48 U.S.C. Chapter 88),
which Is recognized 88 eligible for the
special programs. and services provided
by the United States to Indians be-
cause of their status as Indians (25
U.S.C. 450b(e». See annually published
Bureau of Indian Affairs list or Indian
Entities Recognized and Eligible to Re-
oetve Bervtces.

§ZOO.55 Institutions of Highm- Edu·
cation (IBEs).

IHE is defined at 20U.S.C. l00l.

§ llOO.Mi Indirect (faciliti8ll at: adminis·
trative (F&A»con..

Indirect (F&A) costsmeans those costs
incurred for a common or joint purpose
benefitting more than one cost objec-
tive, and not readily a/38lgnable to the
cost objectives specifically benefitted,
without effort disproportionate to the
results achieved. To fac111tate equi-
table distribution of indirect expenses
to the cost objectives served, it may be
necessary to establish a number of
pools of Indirect (F&A) costs. Indirect
(F&A)cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relative benefits derived.
[78 FR ?8608. Dec. 26. 2013. a.s ame.nded at 79
FR ?6880, Dec. 19, 2014J

§ llOO.67 Indirect coat rate proposal.
Indirect cost rate proposal means the

documentation prepared by a non-Fed-
eral entity to substantiate its request
for the esta.bl1shment of an indirect
cost rate as described in Appendix ill
to Part 200-Ind1rect (F&A)Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEs) througb Appendix
VII to Part 200-States and Local Gov-
ernment and Indian Tribe Indirect Cost
Proposals of this part, and Appendix IX
to Part 200-Hospital Cost Principles.
[78 FR 78608, Dec. 26, 2013, a. amended at 79
FR 75880.Dec. 19, 2014J

2 CFRCh. II (1-1-15 Edition)

§ llOO.68 Information technology sys-
tems.

Information technology systems means
computing devices, ancillary equip-
ment, software, firmware, and similar
procedures, servicea (including support
services), and related resources. Bee
also §1200.20Computing devices and
200.33Equipment.

1200.69 Intangible property.
Intangible property means property

baving no physical existence, such as
trademarks, copyrights, patents and
patent applications and property, such
as loans, notes and other debt inatru-
ments, lease agreements, stock and
other Instruments of property owner-
ship (whether the property is tangible
or intangible).

§200.60 Intermediate coatobjective.
Intermediate cost objective means a

cost objective that is used to accumu-
late indirect costs or service center
coste that are subsequently allocated
to one or more indirect cost pools or
final cost objectives. See also 1200.28
Cost objective and 1200.44 Final cost
objective.

§200.61 Internal controla.
Internal controls means a process, im-

plemented by a non-Pedera! entity, de-
signed to provide reasonable assurance
regarding the achievement of objec-
tives in the following categories;
(a) Effectiveness and efficiency of op-

erations;
(b) Relia.bility of reporting for Inter-

nal and external use; and
(c) Compliance with applicable laws

and regulations.

§200.62 Internal control over compli-
ance requirements tor Federal
awarda.

Internal control over compliance re-
quirements fOT Federal awards means a
process implemented by a non-Federal
entity designed to provide reasonable
aesurance regarding the aohievement
of the following objeettves for Federal
awards:
(a) Transactions are properly re-

corded and accounted for, in order to:
(1) Permit the preparation of rel1able

financial statements and Federal re-
ports;

88

AIT ACHMENT ••..J), .
PAGE ._..\'1:._. OF ._.. _~~~. PAGES



OMS Guidance

(2) Maintain accountability over as-
sets; and
(3) Demonstrate compliance with

Federal statutes, regulations, and the
terms and conditions of the Federal
award;
(b) Transactions are executed in com-

pliance with:
(1) Federal statutes, regulations. and

the terms and conditions of the Federal
award that could have a direct and ma-
terial effect on a Federal program; and
(2) Any other Federal statutes and

regulations that are identif:l.ed in the
Compl1ance Supplement; and
(e) Funds, property, and other assets

are safeguarded against loss from un-
authorized use or disposition.

§200.68 Loan.
Loan means a Federal loan or loan

guarantee received or administered by
a non-Federal entity. except as used in
the def:l.n1tion of 1200.80 Program in-
come.
(a) The term "direct loan" means a

disbursement of funds by the Federal
Government to a non-Federal borrower
under a contraot that requires the re-
payment 01 suoh funds with or without
interest. The term includes the pur-
chase of, or participation in. a loan
made by another lender and f'mancing
arrangements that defer payment for
more than 90 days, including the sale of
a Federal Government asset on credit
terms. The term does not include the
aCQuisition of a federally guaranteed
loan in satisfaction of default claims or
the price support loans or the Com-
modity Credit Corporation.
(b) The term "direct loan obligation"

means a binding agreement by a Fed-
eral awarding agency to make a direct
loan when specif:l.edconditions are ful-
nlled by the borrower.
(c) The term "loan guarantee" means

any Federal Government guarantee, in-
surance. or other pledge with respect
to the payment of all or a part of the
prinoipal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender. but does not in-
clude the insurance of depoarta, shares.
or other withdrawable accounts in fi-
nancial insti tu tiona.
(d) The term "loan guarantee com-

mitment" means a binding agreement
by a Federal awarding agency to make

§200.67

a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party to the guar-
antee agreement.

§200.64 Loca1government.
Local government means any unit of

government within a state, including a:
(a) County;
(b) Borough;
(c) Municipality;
(d) City;
(e) Town;
(1) Township;
(g) Parish;
(h) Local publ1c authority, including

any public hous1ng agency under the
United States Housing A.ctof 1937;
(i) Special district;
(j) Sohool district;
(k) Intrastate district;
(l) Council of governments. whether

or not incorporated as a nonprofit cor-
poration under state law; and
(m) Any other agency or instrumen-

tality of a multd-, regional. or intra-
state or local government.

§200.65 ~or program.
Major program means a Federal pro-

gram determined by the auditor to be a
major program in accordance with
§200.518 Major program detennination
or a. program identified as a major pro-
gram by a Federal awarding agency or
pe.ss-through entity in a.ccordance with
§200.503 Relation to other audit re-
quirements. paragraph (e).

§200.86 Man.gement decision_
Management decasion means the eval-

uation by the Federal awarding agency
or pass-through entity of the aud1t
findings and oorrective action plan and
the issuance of a written decision to
the auditee as to what corrective ac-
tion Is necessary.

t 200.67 Micro-purchase.
Micr0-puTchase means a purchase of

supplies or services using Simplified ac-
quisition procedures, the aggregate
amount of which does not exceed the
micro-purchase threshold. Micro-pur·
chase procedures comprise a subset of a
non-Federal entity's small purchase
procedures. The non-Federal entity
uses such procedures in order to expe-
dite the completion of its lowest-dollar
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small purchase transactions and mini-
mize the associated administrative
burden and cost. The micro-purchase
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1
(Definitions). It is $3,000 except as oth-
erwise dlsCUB66din Subpart 2.1 of that
regulation, but this threshold is peri-
odically adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDC means all direct salaries and
wages, applicable fringe benefits, mate-
rials and supplies, services, travel, and
up to the first $25,000 of each subaward
(regardless of the period of perform-
ance of the subawards under the
award). MTDC excludes equipment,
capital expenditurea, charges for pa-
tient care, rental costs, tuition remis-
sion, scholarships and felloWllhips,par-
ticipant support costs and the portion
of each subaward in excess of $25,000.
Other items may only be excluded
when necessary to avoid a serious 1n-
equity in the distribution of indirect
costs, and with the approva.l of the cog-
nizant agency for 1ndirect costs.
[79 FR 75880. Dec. 19, 2(14)

§200.69 Non.Federal entity.
Non-Federal entit1/ means a state,

local government, Indian tribe, institu-
tion of higher education (!HE), or non-
profit organization that carries out a
Federal award as a recipient or sub-
recipient.

§200.70 Nonprofit organization.
Nonprofit organization means any cor-

poration, trust, aseoctatron, coopera-
tive, or other organization, not 1nclud-
1ng llIEs, that:

(a) Is operated primarily for eel-
entific, educational, service, charl-
table, or similar purposes in the public
interest;

(b) Is not organized primarily for
profit; and

(c) Uses net proceeds to ma1ntain,
improve, or expand the operations of
the organization.

§200.71 Obligations.
When used in connection with a non-

Federal entity's utilization of funds
under a Federal award, obligations

2 CFR Ch.U (1-1-15 Edmon)

means orders placed for property and
services, contracts and subawards
made, and similar. transactions dur1ng
a given period that require payment by
the non-Federal entity during the same
or a future period.

§200.72 Office of Management and
Budget (OMB).

OMB means the Executive Offloe of
the PresIdent, Office of Management
and Budget.

1200.78 Oversight agency for audit.
Oversight age7lCl/ for audit means the

Federal awarding agency that provides
the predominant amount of funding di-
rectly to a non-Federal entity not &8-

signed a cognizant agency for audit.
When there is no direct funding, the
Federal awarding agency which 1s the
predom1nant source of pass-through
funding must assume the oversight re-
sponsibilities. The duties of the over-
sight agency for audit and the process
for a.ny reassignments are described in
§200.513ResponBibi11ties,paragraph (b).

1200.74 P•• 8.throqh entity.
Pass-through entity means a non-Fed-

eral entity that provides a subaward to
a subrec1pIent to carry out part of a
Federal program.

§200.75 ParticipaDt 8Upport costa.
Participant support com means direct

COBtsfor items such as stipends or sub-
sistence allowances. travel allowances,
and registration feeBpaid to or on be-
half of participants or trainees (but not
employees) in connectaon with con-
ferences. or training projects.

D200.76 Performance goal
Performance goal means a target level

of performance expreseed as a tangible,
measurable objective. against which
actual achievement can be compared,
1ncluding a goal expressed as a quan-
tItat1ve standard. value, or rate. In
some instances (e.g.• discretionary re-
search awards), this may be limited to
the requirement to submit technical
performance reports (to be evaluated in
accordance with agenoy policy).

§200.77 Period of performance.
Period of performance means the time

during which the non-Federal entity
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may incur new oblIgations to carry out
the work authorized under the Federal
award. The Federal awarding agency or
pa.ss-through entity must include start
a.nd end dates of the period of perform-
a.nce in the Federal award (see §§200.210
Information contained in a Federal
award paragraph (a)(5) a.nd 200.331Re-
quirements for pa.ss-through entities,
paragraph (a)(l)(iv».

1200.78 Personal property.
Personal 'jJTopeTty mea.ns property

other tha.n real property. It may be
tangible, having physica.1 existence, or
intangible.

§200.'79 Personally Identifiable Infor-
mation (PII).

PII means information that can be
used to distinguish or trace an individ-
ual's identity, either alone or when
combined with other personal or iden-
tifying information that is linked or
linkable to a spec1f1c individual. Some
information that is considered to be
PII is available in public sources such
as telephone books, public Web sites,
and university listings. This type of in-
formation is considered to be Public
PII and includes, for example, first and
last name, address, work telephone
number, email address, home telephone
number, and genera.l educational cre-
dentials. The definition of PI! is not
anchored to any single category of in-
formation or technology. Ra.ther, it re-
quires a ca.se-by-ca.seli.ssessment of the
specific risk that an individual can be
ident111ed. Non-PI! can become PI!
whenever additiona.l information is
made publicly available. in any me-
dium and from any source, that. when
combined with other available Infor-
matron. could be used to identify an in-
dividual.

§ 200.80 Program income.
Program income means gross income

earned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral award during the period of per-
formance except as provided in §200.307
paragra.ph (f). (See 1200.77 Period of
performance.) Program income in-
cludes but is not limited to income
from fees for services performed. the
use or rental or real or personal prop-

§200.84

erty acquired under Federal awards,
the sale of commodities or items fab-
ricated under a Federal award, license
fees and royalties on patents and copy-
rights, and principal and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds Is not program income. Except as
otherwise provided in Federal statutes,
regulations, or the t.erms and condi-
tions of the Federal award, program in-
come does not include rebates, credits,
discounts, and interest earned on any
of them. See a.lso 1200.407Prior written
approval (prior approva.l). See also 35
U.S.C. 200-212"DispoSition of Rights in
Educational Awards" applies to inven-
tions ma.de under Federa.l awards.
('18 Fll. 78608. Dec. 26. 2m3. as a.mended at 79
FR 76880, Dec. 19, 2014]

§ 200.81 Property.
Property means real property or per-

sonal property.

§200.82 Protected Pel'liOnaUy Identifi·
able InformatioD CProiected pm.

Protected. PII means an individual's
first name or first init1&land last name
in combination with a.ny one or more
of types of information, including, but
not 11m1tedto, social security number,
passport number. credit card numbers,
clearances, ba.nk numbers, biometrics,
date and place of birth, mother's matd-
en name, crtminal, medical and finan·
cia.l records, educational transcripts.
This does not include PII that 1s re-
quired by law to be disclosed. (See also
§200.79 Personally Ident1f1ab1eInforma·
tion (PI!».

§200.83 Project cost.
Project cost means total allowable

costs incurred under a Federal award
and a.ll required cost shar1ng and vol-
untary committed cost sharing, includ-
ing third-party contributions.

t 200.84 Questioned coat.
Questioned cost means a cost that is

questioned by the auditor because of an
audit finding:

(a) Which resulted from a violation
or possible violation of a statute, regu-
lation. or the terms and conditions of a
Federal a.wa.rd.including for funds used
to match Federal funds;
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(b) Where the coste, at the time of
the audit, are not supported by ade-
quate documentation; or
(0) Where the coste incurred appear

unreasonable and do not reflect the ac-
tions a prudent person would take in
the circumstances.

§200.85 Real properly.
Real property means land, including

land improvements, structures a.nd ap-
purtenances thereto. but excludes
moveable machinery and equipment.

§200.88 Recipient.
Recipient means a non-Federal entity

that receives a Federal award directly
from a Federal awarding agency to
carry out an activity under a Federal
program. The term recipient does not
include subrectpiente, See also §200.69
Non-Federal entity.

§200.87 Research and Development
(R&D).

R&D means all research activities,
both baste and applied, and all develop-
ment activities that are performed by
non-Federal entities. The term re-
search also includes activities involv-
ing the training of individuals in re-
search teohniques where such activities
ut1l1ze the same rac1l1t1esas other re-
search and development activities and
where such activities are not included
in the instruction function.
"Research" is defined as &. system-

atic study directed toward fuller sci-
entific knowledge or understanding or
the subject studied. "Development" is
the syetematic use of knowledge and
understanding gained from researoh di-
rected toward the produotion of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypee and processes.

§200.88 Simplified acquisition thresh·
old.

Simplified acquisition thTeshold means
the dollar amount below which a nOD-
Federal entity may purchase property
or services using small purchase meth-
ods. Non-Federal entities adopt small
purchase procedures in order to expe-
dite the purchase of items costing less
than the simplified acquisition thresh-
old. The simplified acquisition thresh-
old Is set by the Federal Acquisition

2 CFR Ch. II (1-1-15 Edition)

Regulation at 48CFR Subpart 2.1 (Defi-
nitions) &nd in accordance with 41
U.S.C. 1908.As of .the publication of
this part, the simplified acquisition
threshold is $150,000,but this threshold
is periodically adjusted for inflation.
(Also see def'mitioD of §200.57 Micro-
purchase.)

§200.89 Special purpose equipment.
Special purpose equipment means

equipment which is used only for re-
sea.rch, medical, scientific, or other
technical activities. Examplell of spe-
cial purpose equipment Include micro-
scopes, x-ray machines, surgical instru-
ments, and spectrometers. See also
"200.33 Equipment and 200.48General
purpose equipment.

§200.90 State.
State means any state of the United

States, the District of Columbia, the
Commonwea.lth of Puerto Rico, U.S.
Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Ma.riana Islands, and any
agency or inlltrumenta1ity thereof ex-
clustve of local governments.
['18 FR 78608. Dec. 26. 2013, as amendedat 79
FR 75880.Dec. 19, 2014]

f 200.91 Student Fbumcial Aid (SFA).

SFA means Federal awards under
those programs of general student as-
sistance, such as those authomed by
Title IV of the HIgher Education Act of
1965,as amended, (20 U.S.C. 1070--1099d),
which are administered by the U.S. De-
partment of Education, and similar
programs provided by other Federal
agencies. It does not include Federal
awards under programs that provide
fellowllb1ps or similar Federal a.wards
to studente on a competitive basis, or
for specified etudtes or research.

1200.92 Sub.ward.
Subawara means an awa.rd provided

by a pass-through entity to a Bub-
rec1pient for the subrectpient to carry
out part of a Federal award received by
the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that Is a bene-
ficiary or a Federal program. A
subaward ma.ybe provided through any
form of legal agreement. including an
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agreement that the pa.ss-through enti-
ty considers a contract.

§200.98 Subrecipient.
Subrecipient means a non-Federal en-

tity that receives a subawa.rd from a
pses-through entity to carry out part
of a FederaJ program; but does not in-
clude an individual that is a bene-
ficiary of such program. A subrecipient
may also be a recipient of other Fed-
eral awards directly from a Federal
awarding agency.

§2OO.N Supplies.
Supplte& means all tangible personal

property other than those described in
§200.33 Equipment. A computing dev1ce
is a supply if the acquisition cost is
lese than the lesser of the capitaliza-
tion level establlshed by the non-Fed-
eral entity for financial statement pur-
poses or S5,ooo, regardle88 of the length
of its useful life. See also §§200.20 Com-
puting devices and 200.33 Equipment.

§200.96 Termination.
Termination means the ending of a

Federal award. in whole or in part at
any time prior to the planned end of
period of performance.

•200.98 Third·party in·kind contribu·
tions.

Third-party in-kind contributions
means the value of non-cash contribu-
tions (1.e., property or services) that-
(a) Benefit a federally assisted

project or program; and
(b) Are contributed by non-Federal

third parties, without charge, to a non-
Federal entity under a Federal award.

§200.97 Unliquidated obligations.
Unliquidated obligations means, for fi-

nancial reports prepared on a cash
basis, obllgations incurred by the non-
Federal entity that have not been paid
(liquidated). For reports prepared on an
accrual expenditure basis, these are ob-
ligations incurred by the non-Federal
entity for which an expenditure has
not been recorded.

§200.98 Unobligatedbalance.
Unobligated balance means the

amount of funds under a Federal award
that the non-Federal entity has not ob-
ligated. The amount is computed by

§200.100

subtracting the cumulative amount of
the non-Federal entity's unliquidated
obligations and expenditures of funds
under the Federal award from the cu-
mulative amount of the funds that the
Federal awarding agency or pass-
through entity authorized the non-Fed-
eral entity to obligate.

§200.99 Voluntary co:ounitted cost
sharinr·

Voluntary committed cost sharing
means cost sharing specifically pledged
on a voluntary basis in the proposal's
budget or t,be Federal award on the
pa.rt of the non-Fede ••al entity and that
becomes a binding requirement of Fed-
eral awa.rd.

Subpart B-Gel\eral ProvisiOns

t 200.100 Purpose.
(a)(l) This part establlsbes uniform

administrative requirements, cost
principles, and audit requirements for
Federal awards to non-Federal entitles,
as described in §200.101 Applicabl11ty.
Federal awarding agencies must not
impose additional or inconsistent re-
qu1rements, exoept 8.Il provided in
§§200.102 Exceptions and 200.210 Infor-
mation contained in a Federal award,
or unless Bpecifically required by Fed-
eral statute, regulation, or Executive
Order.
(2) This part provides the baBiBfor a

systema.tic and periodic collection and
uniform submission by Federal agen-
cies of information on all Federal fi-
nancial assistance programs to the Of-
fice of Management and Budget (OMB).
It also establ1shes Federal policies re-
lated to the del1very of this informa-
tion to the public, including through
the use of electronic media. It pre-
scribes the manner in which General
Services Administration (GSA), OMB,
and Federal agencies tha.t administer
Federal finanoial assistance programs
are to carry out their statutory respon-
sibilities under the Federa.l Program
Information Act (31 U.S.C. 6101-$1(6).
(b) Administrative requirements. Sub-

parts B through D of this part set forth
the uniform administrative require-
ments for grant and cooperative agree-
ments, including the requirements for
Federal awarding agency management
of Federal grant programs before the
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Federal awa.rd has been made. and the
requirements Federa.l a.wardlng agen-
cies may Impose on non-Federal enti-
ties in the Federal a.ward.
(c) C08t Principles. Subpart E--Cost

Principles of this part establishes prin-
ciples for detenn1ning the allowable
costs incurred by non-Federal entities
under Federal awards. The principles
are for the purpose of cost determina-
tion and are not intended to identify
the ctrcumstanees or dlotate the extent
of Federal Government participation in
the financing of a partlcula.r program
or project. The prinoiples are designed
to provide that Federal awards bear
their fair share of cost reoognized
under these principles except where re-
stricted or prohibited by statute.

(d) Single Audit Requirements and
Audit FollotD-up. Subpart F-Audit Re-
quirements of this part Is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996.(81U.S.C. 7501-7507).It
sets forth standards for obtaining con-
sistency and un1fonnlty among Federal
agencies for the audit of non-Federal
entities expending Federal awards.
These provisions aleo provide the poli-
cies and procedures for Federal awa.rd-
Ing agencies and pass-through entities
when using the results of these audits.
(e) For OMB guidance to Federal

awarding agencies on Challenges and
Prizes, please see M-l(~·ll Guidance on
the Use of Challenges and Prizes to

2 CFR en, II (1-1-15 Edition)

Promote Open Government, issued
March B, 2010,or its successor.

§ZOO.101Applicability.
(a) General applicability to Federal

agencies. The requirements established
in this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all oosts related to Fed-
eral awards.
(b)(l) ApplicabUity to different types of

Federal awards. The following table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to subreclplents unless a par-
ticular section of this part or the terms
and oonditions of the Federal award
epec1f1cally indicate otherwise. This
means that non-Federal entities must
oomply with requirements in this part
regardless of whether the non-Federal
entity is a recipient or subrectptent. of
a Federal award. Pass-through entities
must comply with the requirements de-
scribed in Subpart D-Post Federal
Award Requirements of this part,
§§200.8SOSubrecipient and oontractor
detenninations through 200.832Fixed
amount Subawards, but not any re-
quirements in this part directed to-
wards Federal awarding agencIes un-
1eSBthe requirements of this part or
the terms and cOnditions of the Federal
award indicate otherwise.
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(2) Federal award of cost-reimbursement
contract under the FAR to a non-Federal
entity. When a non-Federal entity 15
awarded a cost-reimbursement con-
tract, only Subpart D-Post Federal
Award Requirements of this part,
§§ 200.330Subreciplent and contractor
determinations through 200.332Fixed
amount Subawards (in addition to any
FAR related requirements for
subaward monitoring), Subpart E-
Cost Principles of this part and Sub-
part F-Audit Requirements of this

part are Incorporated by reference into
the contract, However, when the Cost
Accounting Btandards (CAS) are appli-
cable to the contract, they take prece-
dence over the requirements of thiB
part except for Subpart F-Audit Re-
quirements of this part when they are
in conflict. In addition, coats that are
made unallowable under 10 U.S.C.
2824(e)and 41U.S.C.4304(a)8.Il described
in the FAR subpart, 31.2 and subpart
31.603are always unallowable. For re-
quirements other than those covered in
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Subpart D-Post Federal Award Re-
quirements of this part, §§200.3SOSub-
recipient and contractor determina-
tions through 200.882Fixed amount
Subawards. Subpart E-Cost Principles
of this part and Subpart F-Audit Re-
quirements of this part. the terms of
the contract and the FAR apply.
(3)With the exception of Subpart F-

Audit Requirements of this part. which
is required by the Single Audit Act. in
any circumstances where the provi-
sions of Federal statutes or regulations
differ from the provtafons of this part.
tne provision of the Federal statutes or
regulations govern. This includes. for
agreements with Indian trtbes, the pro-
visions of the Indian Self-Determina-
tion and Education and Assistance Act
(lSDEAA). as amended. 25 U.S.C 450-
458ddd-2.
(c) Federal a.wa.rding agencies may

apply subparta A through E of this part
to for-profit entities. foreign public en-
titles. or foreign orga.n1Za.tions.except
where the Federal awarding agency de-
termines that the application of these
subparts would be inconsistent with
the international obligations of the
United States or the statutes or regu-
lations of a foreign government.
(d) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial assistance programs and
I§200.330Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards of Subpart D-Post
Federal Award Requirements of this
part. the requirements In Subpart e-
Pre-Federal Awa.rd ReQuirements and
Contents of Federal Awa.rds. Subpart
D-Post Federal Award ReQuirements
of this part. and Subpart E-Cost Prin-
ciples of this part do not a.pply to the
following programs:
(1) The block grant awards author-

ized by the Omnibus Budget Reconc1U-
ation Act of 1981(including Community
Services. except to the extent that the
cost and accounting standa.rds of OMB
apply to subrecipients of Community
Services Block Grant funds pursua.nt to
42U.S.C. 9916(a)(1)(B);
(2) Federal awa.rds to local education

agencies under 20 U.S.C. 77oz..7703b.
(portions of the Impact Aid program);
(3) Payments under the Department

of Veterans Affairs' State Home Per
Diem Program (38U.S.C. 1741);and

2 CFRCh. II (1-1-15 EdHIon)

(4) Federal awards authortsed under
the Child Care and Development Block
Grant Act of 1990.as amended:
(1)Child Care and Development Block

Grant (42U.S.C. 98511)
(11)Child Care Mandatory and Match-

ing Funds of the Child Ca.reand Devel-
opment Fund (42U.S.C.9858)
(e) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart C-Pre-Federal Award
Requirements a.nd Contents of Federal
Awards of this part does not apply to
the fonowing programs:
(1) Entitlement Federal awards to

carry out the following programs of the
Social Security Act:
(i) Temporary Assistanoe to Needy

Families (title lV-A of the Social Secu-
rity Act. 42U.S.C. 601-619);
(11)Child Support Enforcement and

Establishment of Paternity (title lV-D
of the Social Security Act, 42 U.S.C.
651-669b);
(111)Foster Care and Adoption Aeslst-

ance (title IV-E of the Act. 42 U.S.C.
670-679c);
(tv) Aid to the Aged. Blind. and Dis-

abled (titles I. X. XIV. and XVl-AABD
of the Act. as amended);
(v) Medica.l Aseistance (Medicaid)

(title XIX of the Act, 42 U.S.C. 1396-
1396",-6)not inoluding the State Med-
icaid Fraud Control program author-
ized by section 1903(aX6)(B)of the So-
cial Security Act (42 U.S.C.
lS96b(a)(6)(B»;and
(vi) Children's Health Insurance Pro-

gram (title XXI of the Act. 42 U.S.C.
1397aa-139'7mm).
(2) A Federal award for an experi-

mental. pilot, or demonstration project
that .is also supported by a Federal
award listed in par&lP"aph(e)(1) of this
section;
(3) Federal awards under subsection

412(e)of the Immigration and Nation-
ality Act and subsection 501(a) of the
Refugee Education Assistance Act of
1960(Pub. L. 9&-4.22.94 Stat. 1809).for
cash assistance. medical assistance,
and Bupplemental security income ben-
efits to refugees and entrants and the
adm1n1stratlve costs of providing the
assistance and benefits (8 U.S.C.
1522(e»;
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OMS Guidance

(4) Entitlement awards under the fol-
lowing programs of Tbe National
School Lunch Act:
(i) National School Lunch Program

(section 4 of the Act, 42U.S.C. 1753).
(ii) Commodity A88istance (section 6

of the Act. 42 U.S.C. 1755),
(iii) Special Meal Assistance (section

11 of the Act, 42 U.S.C. 1759a),
(iv) Summer Food Service Program

for Children (section 13 of the Act, 42
U.S.C. 1761),and
(v) Child and Adult Care Food Pro-

gram (section 17 of the Act. 42 U.S.C.
1766).
(5) Entitlement awards under the fol-

lowing progra.ma of Tbe Child Nutri-
tion Act of 1966:
(1) Special Ml1kProgram (section 3 of

the Act, 42 U.S.C. 1772),
(ii) Bchool Breakfast Program (sec-

tion 4 of the Act, 42 U.S.C. 1773),and
(iii) State Administrative Expenses

(section 7 of the Act, 42U.S.C. section
1776).
(6) Entitlement awa.rds for State Ad-

ministrative Expenses under Tbe Food
and Nutrition Act of 2008 (section 16of
the Act. 7U.S.C. 2(25).
(7) Non-discretionary Federal awards

under the following non-entitlement
programs:
(i) SpeCial Supplemental Nutrition

Program for Women, Infants and Chil-
dren (section 17 of the Child Nutrition
Act of 1966)42 U.B.C.section 1786;

(11) Tbe Emergency Food A881stance
Programs (Emergency Food A881stance
Act of 1983)7 U.S.C. sectton 7501note;
and
(iii) Commodity Supplemental Food

Program (section 5 of the Agriculture
and Consumer Protection Aot of 1973)7
U.S.C. section 612cnote.
[78 FR 78608, Dec. 36, 2013, as amendedat 78
FR 75880.Dec.is, 2014J

§200.102 EsceptiOUB.
(a) With the exception of Subpart F-

Audit Requirements of thIs part, OMB
may allow exceptions for classes of
Federal awa.rds or non-Federal entities
subject to the requirements of this pa.rt
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part will be
permitted only in unusual cir-
cumstances. Exceptions for classes of

§2oo.103

Federal awards or non-Federal entItles
w1ll be published on the OMBWeb site
at www.whitehouse.govlomb.
(b) Exceptions on a case-by-case basis

for individual non-Federal entities may
be authorized by the Federal awarding
agency or cognizant agency for indirect
costs, except where otherwise required
by law or where OMBor other approval
is expressly required by this part.
(c) The Federal awarding agency may

apply more restrictive requirements to
a class of Federal awards or non-Fed-
eral entities when approved by OMB,or
when, required by Federal statutes or
regulations, except for the require-
ments in Subpart F-Audit Require-
ments of this part. A Federal awarding
agency may apply less restrictive re-
quirements when making fixed amount
awa.rds as defined in Subpart A-Acro-
nyms and Det1n1tlOIlsof this part, ex-
cept for those requirements imposed by
statute or in Subpart F-Audit Re-
quirements of this part.
(d) On a case-by-ca.se basis, OMBwill

approve new strategies for Federal
awards when proposed by the Federal
awarding agency in accordance w1th
OMBguidance (such as M-13-17)to de-
velop additional evidence relevant to
addreestng' Important policy challenges
or to promote cost-effectiveness in and
across Federal programs. Propcsals
may draw on the innovative program
designs discussed in M-13-17to expand
or Improve the use of effective prac-
tices in delivering Federal imancial as-
sista.nce while also encouraging inno-
vation in service delivery. Proposals
submitted to OMB in accordance with
M-13-l7 may include requests to waive
requirements other than those in Sub-
part F-Audit Requirements of this
part.
[78 FR 79608, Dec. 36. 2013. a.s amendedat 79
FR 76881, Dec.19,2014]

§200.108 Authorities.
Tbis part is issued under the fol-

lowing authorities.
(a) Subpart B-General Provisions of

this part through Subpart D-Post Fed-
eral Award Requirements of this pa.rt
are authorized under 31U.S.C. 503(the
Chief Financial Officers Act, Funotions
of the Deputy Director for Manage-
ment), 31 U.S.C. 1111(Improving Econ-
omy and Efficienoy of the United
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States Government), 41U.S.C. 1101-1131
(the Office of Federal Procurement
Policy Act), Reorgan1zat10n Plan No.2
of 1970, and Execut1ve Order 11541
("Prescr1bing the Duties of the Office
of Management and Budget and the Do-
mestic Pollcy Councll in the Executive
Office of the President"), the Single
Audit Act Amendments of 1996, (31
U.S.C. 7601-75(7),as well as The Federal
Program Information Act (Public Law
9&-220and Publlc Law 98-169.as amend-
ed, codified at 31U.S.C. 6101-6106).

(b) Subpart E-Cost Principles of this
part 1s authorized under the Budget
and Accounting Act of 1921,as amend-
ed; the Budget and Accounting Proce-
dures Act of 1950,as amended (31U.S.C.
1101-1125);the Chief Financial Omcers
Act of 1990(31 U.S.C. 503-604);Reorga-
nization Plan No.2 of 1970;and Execu-
tive Order No. 11541,"Prescribing the
Duties of the cmce of Management
and Budget and the Domestic Policy
Council in the Executive Omce of the
President."

(c) Subpart F-Audit Requirements
of this part is authcrized under the
Single Audit Act Amendments of 1006,
(31U.S.C. 7601-7607).

iJOO.I04 SUperlIe88ion.
As described in 1200.110Effective/ap-

plicability da.te, this part supersedes
the following OMBguidance documents
and regulatiOns under Title 2 of the
Code of Federal Regulations:

(a) A-21, "Cost Principles for Edu-
oational Institutions" (2 CFR part 220);

(b) A-67. "Cost Principles for State,
Local and Indian Tribal Governments"
(2CFR part 225)and also FEDBRALREG-
ISTER notice 51FR 552(January 6, 1986);
(e) A-89, "Federal Domestic Assist-

ance Program Information";
(d) A-102. "Grant Awards and Cooper-

ative Agreements with State and Local
Governments";

(e) A-llO. "Uniform Administrative
Requirements for Awards and Other
Agreements with Institutions of Higher
Education, Hospitals. and Other Non-
pront Organizations" (codified at 2
eFR 215);
(f) A-l22. "Cost Principles for Non-

Profit Organizations" (2 CFR part 280);
(g) A-133. "Audits of States. Local

Gove11lments and Non-Profit Organiza-
tions "; and .

2 cn Ch. II (1-1-15 Edition)

(h) Those sections of A-50 related to
audits performed under Subpart F-
Audit Requirements of this part.
[78 FR 7B606.Dec. 26. 2013. 8.8 amended at 79
FR 76882,Dec. 19, :n14)

1200.106 Effect ODother issuances.
For Federal awards subject to this

part. all administrative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
consistent with the requirements of
this part must be superseded upon im-
plementation of this part by the Fed-
eral agency, except to the extent they
are required by statute or authorized
in accordance with the provtstons in
§200.102Exceptions.

I JOO.I06 Agency implementation.
The specific requirements and re-

sponsibU1ties of Federal agencies and
non-Federal entities are 8et forth in
this part. Federal a.gencies making
Federal awards to non-Federal entities
must implement the language In the
Subpart C--Pre-Federal Award Re-
quirements and Contents of Federal
Awards of this part through Subpart
F-Audit Requirements of this part In
codified regulations unless different
provtstons are required by Federal stat-
ute or are approved by OMB.

§ JOO.I0'1 OMB respollllibilities.
OMBwill review Federal agency reg-

ulations and implementation of this
part, and will provide Interpretations
of polioy requirements and assistance
to ensure effective and efficient tmple-
mentation. Any exceptions will be sub-
ject to approval by OMB. Exceptions
will only be made in particular cases
where adequate justification is pre-
sented.

§200.108 Inquiries.
Inqu1r1esconcerning this part may be

directed to the Omce of Federal Finan-
cial Management Office of Manage-
ment and Budget. in Washington, DC.
Non-Federal entities' inquiries should
be addressed to the Federal awarding
agency, cognizant agency for indirect
costs. cognizant or oversight agency
for audit, or pass-through entity as ap-
propriate.
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§ZOO.l09 Review date.
OMB will review this part at least

every five years after December 26,
2013.

§ !OO.110 Effective/applicability date.
(a) The standa.rds set forth in this

part which affect administration of
Federal awa.rds tesued by Federal
awa.rding agencies become effective
once implemented by Federal awarding
agencies or when any future amend-
ment to this part becomes (ina.l. Fed-
eral awa.rding agencies must imple-
ment the policies and procedures appli-
cable to Federal awards by promul-
gating a regulation to be effective by
December 26, 2014 unless different pro-
visions a.re required by statute or ap-
proved by OMB. For the procurement
standards in §§2OO.317-200.326, non-Fed-
eral entities may continue to comply
with the procurement standards in pre-
vious OMB guidance (superseded by
this part as described in § 200.104) for
one additional fiscal year after this
part goes into effect. If a non-Federal
entity chooses to use the previous pro-
curement standards for an additional
fiscal year before adopting the procure-
ment standards in this part, the non-
Federal entity must document this de-
cision in their internal procurement
policies.

(b) The standards set forth In Sub-
part F-Audit Requirements of this
part and any other standards whloh
apply directly to Federal agencies will
be effective December 26, 2018 and w1ll
apply to audits of fiscal years begin-
ning on or after December 26, 2014.

[78 FR 78608, Dec. 26. 2013. as amendeda.t 79
FR 758112,Dec. 19,~Hl

§200.111 English language.
(a) All Federal financial assistance

announcements and Federal award in-
formation must be in the English lan-
guage. Applications must be submitted
In the English language and must be in
the terms of U.S. dollars. If the Federal
awarding agency receives applications
in another currency, the Federal
awarding agency will eva.luate the ap-
pl1ca.tlonby converting the foreign cur-
rency to United States currency using
the date specifted for receipt of the ap-
plication.

§200.200

(b) Non-Federal entities may trans-
la.te the Federal awa.rd and other docu-
ments into another language. In the
event of inconsistency between any
terms and conditions of the Federal
award and any translation into another
language, the English language mean-
ing w1ll control. Where a Significant
portion of the non-Federal entity's em-
ployees who are working on the Fed-
eral award are not fluent in English,
the non-Federal entity must provide
the Federal award in English and the
language(s) with which employees are
more familiar.

§200.112 CoDflict of intereet.
The Federal awarding agency must

estabUBh conflict of interest poltcfes
for Federal awa.rds. The non-Federal
entity must disclose in writing any po-
tential conflict of interest to the Fed-
eral awa.rding agency or pasa-through
entity in accordance with applicable
Federal awarding agency policy.

§100.113 Mandatory di.scl051D'e6.
The non-Federal entity or applicant

for a Federal award must disclose, in a
timely manner, in writing to the Fed-
eral awarding agency or pass-through
entity all violations of Federal crimi-
nal law involving fraud, bribery, or
gratuity violations potentially affect-
ing the Federal award. Failure to make
required disclosures can result in any
of the remedies described in §200.838
Remedies for noncompliance, including
suspension or debarment. (See also 2
CFR part 180 and 31 U.S.C. 3821).

Subpart C-Pre-Federal Award
Requirements and Contents of
Federal Awards

§200.200 Purpoee.
(a) Sections 200.201 Use of grant

agreements (including fixed amount
awards), cooperative agreements, and
contracts through 200.208Certifications
and representations prescribe instruc-
tions and other pre-award matters to
be used in the announcement and appli-
cation process.
(b) Use of §§ 200.203Notices of funding

opportunities, 200.204Federal awarding
agency review of merit of proposals,
200.205 Federal awarding agency review
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§200.201

of risk posed by applicants. and 200.207
Specific conditions. is required only for
competitive Federal awards. but may
also be used by the Federal awarding
agency for non-compettttve awards
where appropriate or where required by
Federal statute.
['18 FR 78608. Dec. 26, 2013. as amended at 79
FR 7li882. Dec. 19.2014]

§100.201 Vee of erant agreementll (in·
c1udJug fixed amount awarda), eo-
operative agreements, and eon-
tracts.

(a) The Federal awarding agency or
paes-through entity must decide on the
appropriate instrument for the Federal
award (i.e .• grant agreement. coopera-
tive agreement. or oontract) in accord-
ance w1th the Federal Grant and Coop-
erative Agreement Act (31 U.S.C. 6301-
08).
(b) Fixed Amount Awards. In addi-

tion to the options deecribed in para-
graph (a) of this section. Federal
awarding agencies. or pass-through en-
tities as permitted in §2OO.332 Fixed
amount subawards. may use fixed
amount awards (see §200.45 Fixed
amount awards) to which the following
conditions apply:
(1) The Federal award amount is ne·

gotiated Wling the cost principles (or
other prioing information) &Il a guide.
The Federal awarding agency or pass-
through ent1ty may use fixed amount
awards if the project scope is speoific
and if adequate cost. historical. or unit
pricing data is avaUable to establish a
fixed amount award based on a reason-
able estimate of actual cost, Payments
are based on meeting specifiC require-
ments of the Federal award. Account-
abUlty is based on performance and re-
sults. Except in the case of termination
before completion of the Federal
award. there is no governmental review
of the actual costs incurred by the non-
Federal entity in performance of the
award. Some of the ways in whioh the
Federal award may be paid include. but
are not limited to:
(1) In several partial payments. the

amount of each agreed upon in ad-
vance, and the "milestone" or event
triggering the payment also agreed
upon in advance. and set forth in the
Fsderal award;

2 CFR Ch. H 0-1-15 Eclttlon)

(11)On a unit price basis, for a de-
fined unit or units. at a defined price or
priCes. agreed to in advance of perform-
ance of the Federal award and set forth
in the Federal award; or.
(iii) In one payment at Federal award

completion.
(2) A fixed amount award cannot be

used in programs which require manda-
tory cost sharing or match.
(3) The non-Federal entity must cer-

tify in writing to the Federal awarding
agency or pass·through entity at the
end of the Federal award that the
project or activity was completed or
the level of effort was expended. If the
required level of a.ctivity or effort was
not carried out. the amount of the Fed-
eral award must be adjusted.
(4) Periodic reports may be estab-

lished for ea.cbFederal award.
(5) Changes in principal investigator.

project leader, project partner. or scope
of effort must receive the prior written
approval of the Federal awarding agen-
cy or pass·through entity.
['18 FR 78608, Dec. 26. 2013. 8.8 amended a.t 79
FR 76882, Dec. 19. 2014]

§200.202 Requirement to provide pub·
He notice of Federal ftnancial as-
sistance programs.

(a) The Federal awardins- agency
must notify the public of Federal pro-
grams in the Catalog of Federal Do-
mestic Ass1stance (CFDA), maintained
by the General Services Administra-
tion (GSA).
(1) The CFDA. or any OMB-des-

igna.ted replacement. is the single. au-
thoritative, governmentwide com-
prehensive source of Federal financial
assistance program information pro-
duced by the executive branch of the
Federal Government.
(2) The informat10n that the Federal

awarding agenoy must submit to GSA
for approva.l by OMB is listed in para-
graph (b) of this section. GSA must
prescribe the format for the submis-
sion.
(3)The Federal a.warding agency may

not award Federal financial assistance
without assigning it to a program that
has been included In the CFDA as re-
quired in this section unless there are
exigent circumstances requiring other-
wise, such as timing requirements im-
posed by statute.
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(b) For each program that awards
discretionary Federal awa.rdfl. non-dis-
cretlonary Federal awards, loans, in-
surance, or any other type of Federal
financia.l assistance, the Federal
awarding ~ency must submit the fol-
lOwingInformation to GSA:
(1) Program Description. Purpose,

Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
quirements of the program and its in-
tended outcome. Where appropria.te.
the Program De6Cl1ption, Purpose.
Goals, and Measurement should align
with the strategic goals and objectives
within the Federal awarding agency's
performance plan and should support
the Federal awarding agency's per-
formance measurement. management,
and reporting as required by Part 6 of
OMBCircular A-ll;
(2) Identification of whether the pro-

gram makes Federal awards on a dis-
cretionary basis or the Federal awards
are prescribed by Federal statute. such
as in the case of formula grants.
(3) Projected total amount of funds

ava.11a.blefor the program. Estimates
based on previous yea.r funding are ac-
ceptable If current appropriations are
not ava.11a.bleat the time of the sub-
mission;
(4) AntiCipated Source of Available

Funds: The statutory authority for
funding the program and, to the extent
poB8ible. agency, sub-agency, or, if
known. the spec1tl.cprogram unit that
will issue the Federal awards, and asso-
ciated funding identifier (e.g., Treasury
Account Symbol(s»;
(5) General Eligibility Requirements:

The statutory, regulatory or other eli-
gibility factors or considerations that
determine the applicant's qualification
for Federal awards under the program
(e.g., type of non-Federal entity); and
(6) Applicab1l1ty of Single Audit Re-

quirements as required by Subpart F-
Audit Requirements of this part.

1200.JOS Notices of funding opportuni-
ties.

For competitive grants and coopera-
tive agreements, the Federal awarding
agency must announce speclflc funding
opportunities by providing the fol-
lowing information In a public notice:
(a) Summary Information in Notices of

Funding Opportunitie!;. The Federal

§2OO.203

awarding agency must display the fol-
lowing information posted on the OMB-
deslgnatEld governmentwide Web site
for finding and applying for Federal fi-
nancial assistance, in a location pre-
ceding the full text of the announce-
ment:
(1) Federal Awarding Agency Name;
(2) Funding Opportunity Title;
(3) Announcement Type (wbether the

funding opportunity is the initial an-
nouncement of th1l!l·funding oppor-
tunity or a modification of a pre-
viously announced opportunity);
(4) Funding Opportunity Number (re-

quired, if applicable). If the Federal
awarding agency has assigned or will
assign a number to the funding oppor-
tunity announcement, this number
must be provided;
(5) Catalog of Federal Financial As-

sistance (CFDA)Number(s);
(6) Key Dates. Key dates include due

dates for a.pplications or Executive
Order 12372 submissions, as well as for
any letters of intent or pre-applica-
tions. For any announcement Issued
before a program's application mate-
rials are available, key dates also in-
clude the date on which those mate-
rials will be released; and any other ad-
ditional information, as deemed appli-
cable by the relevant Federal awarding
agency.
(b) The Federal a.warding agency

must generally make all funding op-
portunities a.valla.ble for application
for at least 60 calendar days. The Fed-
eral awarding agency may make a de-
termination to have a less than 60 cal-
endar day avallabi11ty period but no
funding opportunity should be a.va.il-
a.ble for less than 30 calendar days un-
less engent circumstances require as
determined by the Federal awarding
agency head or delegate.
(c) Full Text of Funding Opportunities.

The Federal awarding agency must in-
clude the following information in the
full text of each funding opportunity.
For specific instructions on the con-
tent required in this section. refer to
Appendix I to Part 200-FulI Text of
Notice of Funding Opportunity to this
part.
(1) Full programmatic description of

the funding opportunity.
(2) Federal a.ward information, in-

cluding sufficient information to help
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an applicant make an informed deci-
sion about whether to submit an appli-
cation. (See also §200.414 Indirect
(F&A)costs, paragraph (c)(4».

(3) Specific elig1b1lity information,
including any factors or priorities that
affect an applicant's or its applica-
tion's eligibility for selection.

(4) Application Preparation and Sub-
mission Information, lnclud1ng the ap-
plicable submiBBiondates and time.

(6) Application Review Information
including the cr1teria and process to be
used to evaluate applications. See also
§§200.204Federal awarding agency re-
view of merit proposals and 200.205Fed-
eral awarding agency review of risk
posed by appl1cants. See also 2 CFR
part 27 (forthcoming at time of publi-
cation).

(6) Federal Award Administration In-
formation. See also §200.210Informa-
tion contained in a Federal award.
['78 FR 78608. Dec. 26. 2013, as amended at 79
FR 76882, Dec. 19, 2014]

§200.204 Federal awarding agency re-
view of merit of proposals.

For competitive grants or coopera-
tive agreements, unless prohibited by
Federal statute, the Federal awarding
agency must design and execute a
merit review process for applications.
This process must be described or in-
corporated by reference in the applica.-
ble funding opportunity (seeAppendix I
to this part, Full text of the Funding
Opportunity.) See a.lso §200.20SNotices
of funding opportunities.

§2OO.i06 Federal awarding apDCY re-
view of risk poeed by applicuda.

(a) Prior to making a Federal award,
the Federal awarding agency is re-
quired by 31 U.S.C. 3321and 41 U.S.C.
2313note to review information avail-
able through any OMB-designated re-
positories of governmentwide eligi-
b111tyqualification or financial integ-
rity information, such as SAM Exclu-
sions and "Do Not Pay". See also sus-
pension and debarment requirements
at 2 CFR part 180as well as individual
Federal agency suspension and debar-
ment regulations in title 2 of the Code
of Federal Regulations.

(b) In addition, for competitive
grants or cooperative agreements, the
Federal awarding agency must have in

2 CFRCh. II (1-1-15 Edlllon)

place a framework for evaluating the
risks posed by applicants before they
receive Federal awards. This evalua-
tion may incorporate results of the
evaluation of the applicant's el1g1blllty
or the quality of its application. If the
Federal awarding agency determines
thAt a.Federal award will be made, spe-
cial conditions that oorrespOnd to the
degree of risk assessed may be appl1ed
to the Federal award. Criteria to be
evaluated must be described in the an-
nouncement of funding opportunity de-
scribed in §200.203Notices of funding
opportuni ties.

(c) In evaluating risks posed by appli-
cants, the Federal awardiDg agency
may use a risk-based approach and
may oonsider any items such as the fol-
lowing: .

(1)Financial stab1l1ty;
(2) Quality of management systems

and ability to meet the management
standards prescribed in this part;

(3)History of performance. The a.ppli-
cant's record in managing Federal
awards, if it is a prior recipient of Fed-
eral awards, including timeliness of
compliance with applicable reporting
requirements, conformance to the
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent to which any previously awarded
amounts w1l1be expended prior to fu-
ture awards;

(4) Reports and findings from audits
performed under Subpart F-Audit Re-
quirements of this part or the reports
and findings of any other available au-
dits; and

(5) The applicant's abll1ty to effec-
tively implement statutory, regu-
latory, or other requirements imposed
on non-Federal entities.

(d) In addition to this review, the
Federal awarding agency must comply
with the guidelines on governmentwlde
suspension and debarment in 2 CFR
part 180,and must require non-Federal
entities to comply with these provi-
sions. These provisions restrict Federal
awards, subawards and contracts with
certain parties that are debarred, sus-
pended or otherwise excluded from or
ine11g1blefor participation in Federal
programs or activities.
[78 FR 78608. Dec. 26. 2018. as amended a.t 79
FR 75882, Dec. 19. 2014J
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§ !OO.206 Standard application reo
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only use appl1ca-
tion information collections approved
by OMl3 under the Paperwork Reduc-
tion Act of 1995 and OMB's imple-
menting regulations in 6 CFR part 1320,
Controlling Paperwork Burdens on the
Public. Consistent with these require-
ments, OMB will authorize additional
information collections only on a 11m-
ited basis.

(b) If applicable, the Federal award-
ing agency ms.y inform applicants and
recipients that they do not need to pro-
vide certain informa.tion otherwise re-
quired by the relevant informa.tion col-
lection.

§2OO.J07 Specific conditioDll.
(a) The Federal awarding agency or

pass-through entity may impose addi-
tional speCific award conditions as
needed, in accordance with paragraphs
(b) and (c) of this section. under the
following circumstances:
(1) BlUledon the criteria set forth in

1200.205 Federal awarding agenoy re-
view of risk posed by applicants;

(2) When a.n app11ca.nt or recipient
has a history of failure to comply with
the general or specific terms and condi-
tions of a Federal award;

(3) When an applicant or recipient
fails to meet expeoted performance
goals as described in 1200.210 Informa-
tion contained in a Federal award; or

(4) When an applicant or recipient is
not otherwise responsible.

(b) These additional Federal award
conditions may Include items such as
the following:
(1) Requiring payments as reimburse-

ments rather than advance payments;
(2) Withholding authority to proceed

to the next phase until receipt of evi·
dence of acceptable performance within
a given period of performance;

(3) Requiring additional, more de-
tailed financial reports;

(4) Requiring additional project mon-
itoring;

(5) Requiring the non-Federal entity
to obtain technical or ma.nagernent as-
sistance; or

(6) Establishing additional prior ap-
provals.

§200.210

(c) The Federal awarding agency or
pass-through entity must notify the
applicant or non-Federal entity as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the a.dditional re-
quirements are being imposed;

(3) The nature of the action needed to
remove the additional requirement, if
applicable;

(4) The time a.llowed for completing
the actdone if applicable, and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(d) .A:iJ.y specific conditions must be
promptly removed once the conditions
that prompted them have been cor-
rected.
[79 FR '6882, Dec. 19, 2Al14J

§200.208 CertificatjonB and repreeen-
tations.

Unless prohibited by Federal statutes
or regulations, each Federal awarding
agency or pass-through entity is au-
thorized to require the non-Federal en-
tity to submtt certifications and rep-
resentations required by Federal stat-
utes. or regulattons on an annual basis.
Submission may be required more fre-
quently if the non-Federal entity fa11s
to meet a requirement of a Federal
award.

§200.209 Pre-award eo&t&.
For requirements on costs inourred

by the applicant prior to the start date
of the pertod of performance of the
Federal award, see §2OO.458 Pre-award
costs.

§200.210 Information contained in a
Federal award.

.A Federal award must include the
following information:
(a) General Federal Award In/ormation.

The Federal awarding agency must in-
clude the following general Federal
award information in each Federal
award:
(1) Recipient name (which must

match the name associated with its
unique entity identlner as defined at 2
CFR 26.315);

(2) Recipient's unique entity identi-
fier;

(3) Unique Federal Award Identifica-
tion Number (FAIN);
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§200.210

(4) Federal Award Date (see §200.39
Federal award date);
(5) Period of Performance Start and

End Date;
(6) Amount of Federal Funds Obli-

gated by this action;
(7) Total Amount of Federal Funds

Obl1gated;
(8) Total Amount of the Federal

Award;
(9) Budget Approved by the Federal

Awarding Agency;
(10) Total Approved Cost Sharing or

Matching, where applicable;
(11) Federal award project descrtp-

tion, (to comply with statutory re-
quirements (e.g., FFATA»;
(12)Name of Federal awarding agen-

cy and contact information for award-
ing omcia),
(13) CFDANumber and Name;
(14) Identification of whether the

award is R&D;and
(15)Indirect cost rate for the Federal

award (including if the de minimiS rate
15 charged per §200.414Indirect (F&A)
costs).
(b) General Terms and Conditions (1)

Federal awarding agencies must incor-
porate the following general terms and
conditions either in the Federal award
or by reference, as applicable:
(1) Administrative requirements im-

plemented by the Federal awarding
agency as specified in this part.
(ii) National policy requirements.

These include statutory, executive
order. other Presidential direotive. or
regulatory requirements that apply by
specific reference and are not program-
specific. See §2OO.300 Statutory and na-
tional policy requirements.
(2) The Federal award must include

wording to Incorporate, by reference.
the a.pplicable set of general terms and
conditions. The reference must be to
the Web site at which the Federal
aW&rdlngagency maintains the general
terms and conditions.
(3) If a non-Federal entity requests a

copy of the full text of the general
terms and conditions. the Federal
aW&rdingagency must provide it.
(4) Wherever the general terms and

condrtions are publicly available. the
Federal awarding agency must main-
tain an archive of previOUSversions of
the general terms and conditions. with

2 CFR Ch. II (1-1-15 Edition)

effective dates. for use by the non-Fed-
eral entity. auditors, or others.

(c) Federal Awarding Agency. Program,
or Federal Award Specific Terms and
Conditions. The Federal awarding agen-
cy may include with each Federal
aW&rdany terms and conditions nec-
essary to communicate requirements
that are in addition to the require-
ments outlined in the Federal awarding
agency's general terms and ccndttdens.
Whenever pra.cticable, these specifiC
terms and conditions also should be
shared on a public Web site and in no-
tices of funding opportunities (as out-
lined in 1200.203 Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also
§200.206 Standard application require-
ments.

(d) Federal Award Performance Goals.
The Federal awarding agency must in-
clude in the Federal award an indica.-
tion of the timing and scope of ex-
pected performance by the non-Federal
entity as related to the outoomes in-
tended to be achieved by the program.
In some instances (e.g., discretionary
research awards). this may be limited
to the requirement to submit technical
performance reports (to be evaluated in
accordance with Federal awarding
agency policy). Where appropriate, the
Federal award may include specific
performance goals, indicators, mile-
stones, or expected outcomes (such as
outputs. or services performed or pub-
lic impacts of any of these) with an ex-
pected timeline for accomplishment.
Reporting requirements must be clear-
ly articulated sucb that. where appro-
pria.te, performance during the execu-
tion of the Federal award has a stand-
ard against which non-Federal entity
performance oan be measured. The
Federal awarding agency may include
program-specific requirements. as ap-
pllcable. These requirements should be
aligned with agency strategic goals,
strateglc objectives or performance
goals that are relevant to the program.
See also OMB Circular A-ll, Prepara-
tion. Submiesion and Execution of the
Budget Part 6 for definitions of stra-
tegic objectives and performance goals.
(e) Any other information required

by the Federal awarding agency.
[78 FR 78608.Dec. 26. 2013. as amended a.t 79
FR 75882.Dec, 19. 2014]
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UOO.lll Public accea to Federal
award information.

(a) In a.ccordance with statutory re-
quirements for Federal spending trans-
parency (e.g.• FFATA), except as noted
in this section. for appl1ca.ble Federal
awards the Federal awarding agency
must announce all Federal awards pub-
licly and publ1sh the required informa-
tion on a publicly available OMB-des-
ignated governmentwide Web site (at
time of publ1cation,
W1Dw.USAspending,g01!).
(b) Nothing in this section may be

construed as requiring the publication
of information otherwise exempt under
the Freedom of Informa.tion Act (5
U.S.C 552), or controlled unclassified
information pursuant to Executive
Order 13556.

• 200.112 SuspeD8ionand debarment.
Non-federal entities and contractors

are subject to the non-procurement de-
barment and suspension regulations
implementing Executive Orders 12549
and 12689, 2 CFR part 180. These regula-
tions restrict awards, subawards, and
contracts with certain parties that a.re
deba.rred, suspended. or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.
[79 FR 75883. Dec. 19, 2014]

SUbpart D-Posf Federal Award
Requirements

STANDARDS FOR FINANCIAL AND
PROORAM MANAGEMENT

§200.300 Statu*«wy and national policy
requirements.

(a) The Federal awarding agency
must manage and administer the Fed-
eral a.ward in a manner so as to ensure
that Federal funding is expended and
associated programs are implemented
in full accordance with U.S. statutory
and public polioy requirements: includ-
ing, but not limited to, those pro-
tecting public welfare, the environ-
ment, and prohibiting discrimination.
The Federal awarding agency must
communicate to the non-Federal enti-
ty all relevant public policy require-
ments, including those in general ap-
propriations provisions, and incor-

1200.301

porate them either directly or by ref-
erence in the terms and condrtfons of
the Federal awa.rd.
(b) The non-Federal entity is respon-

sible for complying with all require-
ments of the Federal award. For all
Federal awards, this includes the provi-
sions of FFATA, which includes re-
quirements on executive compensation,
and also requirements implementing
the Act for the non-Federal entity at 2
CFR part 25 Financial Assistance Use
of Universal Identifier and Central
Contractor Registration and 2 CFR
part 170Reporting Subaward and Exec-
utive Compensation Information, See
also statutory requirements for whis-
tleblower protections at 10 U.S,C. 2409,
41 U.S.C. 4712, and 10 U.S.C. 2324. 41
U.S.C. 4304 and 4310 .

§ 200.801 Performance measurement.
The Federal awarding agency must

require the recipient to use OMB-ap-
proved standard information collec-
tions when providing financial and per-
formance information. As appropriate
and in accordance with above men-
tioned information collections. the
Federal awarding agency must require
the recipient to relate financial data to
performance accomplishments of the
Federal awa.rd. Also, in accordance
with above mentioned standa.rd infor-
mation collections, and when applica-
ble, recipients must also provide cost
information to demonstrate cost effec-
tive practices (e.g.• through unit cost
data). The recipient's performance
should be measured in a way that will
help the Federal awa.rding agency and
other non-Federal entities to improve
program outcomes, share lessons
learned. and spread the adoption of
promising practices. The Federal
awarding agency should provide recipi-
ents with olear performanoe goals, in-
dicators, and milestones as described in
§~.210 Information contained in a
Federal award. Performance reporting
frequency and content should be estab-
lished to not only allow the Federal
awarding agency to underetand the re-
cipient progress but also to fac1litate
identification of promising practioes
among recipients and build the evi-
dence upon which the Federal awarding
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§200.302

agency's program and performance de-
c1sionsare made.
[78 FR 78608. Dec. 26. 2013. &l! amended a.t 79
FR 75883. Dec. 19. :lO14]

f 200.302 FiDanclal m8D8jfemeut.

(a) Each state must expend and ac-
count for the Federal award in accord-
ance with state laws and procedures for
expendiDg and accounting for the
state's own fUnds. In addition. the
state's and the other non-Federal enti-
ty's financial management systems. in-
cluding records documenting compli-
aace witt. Feder&1 statutes, regula-
tions, and the terms and conditions of
the Federal award, must be sufficient
to permit the prepara.tion of reports re-
quired by general a.ndprogra.m-specific
terms and conditions; and the tracing
of funds to a level of expenditures ade-
qua.te to establish that such funds ha.ve
been used a.ccording to the Federal
statutes, regulatiOns, and the terms
and conditions of the Federal award.
See a.lso1200.450 Lobbying,
(b) The financial management sys-

tem of each non-Federal ent1ty must
provide for the following (see also
15200.333 Retention requirements for
records, 200.334 Requests for transfer of
records, 200.335 Methods for collection,
transmission a.nd storage of informa-
tion, 200.336 Access to records. and
200.33'7Restrictions on public access to
records):

(1) Identif1catlon, in its accounts, of
all Federal awards received and ex-
pended and the Federal programs under
which they were received. Federa.l pro-
gram and Federal award identifica.tion
must include. as applicable, the CFDA
title and number, Federal a.wardidenti-
fication number and year, name of the
Federal a.gency, and name of the pass-
through entity. if any.
(2) Accurate, current, and complete

disclosure of the financial results of
each Federal award or program in ac-
cordanoe with the reporting require-
ments set forth in 11200.327 Financial
reporting and 2OD.328 Monitoring and
reporting program performance. IT a
Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent must not be required to establish
an accrual accounting system. This re-

2 CFRCh. II (1-1-15 Edition)

clpient may develop aocrual data for
its reports on the b&llisof an analysis
of the documentation on band. Simi-
larly. a pass-through entity must not
require a subrecipient to establish an
accrual accounting system and must
allow the subrecipient to develop ac-
crual data for its reports on the basis
of an analysis of the dooumentation on
hand.

(3) Records that identify adequately
the souroe and application of funds for
federally-fUnded actdvrties, Thtl5e
records must contain information per-
tal.ning to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, expenditures, income and
interest and be supported by source
documentation.
(4) Effective control over, and ac-

countability for, all funds, property,
and other assete. The non-Federal enti-
ty must adequately safeguard all assets
and assure that they are used solely for
authorized purposes. See §200.303Inter-
nal controls.

(5) Comparison of expenditures with
budget amounts for each Federal
award.

(6) Written procedures to implement
the requirements of 1200.305 Payment.

C1) Written procedures for deter-
mining the allowab11ity of costs in ac-
cordance with Subpart E-Cost Prin-
ciples of this part and the terms and
conditions of the Federal award.

§200.303 Internal coutrola.
The non-Federal entity must:
(a) Establish and maintain effective

internal control over the Federal
award that provides reasonable assur-
ance that the non-Federal entity is
managing the Federal award in compli-
ance with Federal statutes, regula-
tions, and the terms and conditions of
the Federal award. These internal con-
trols should be in compliance with
guidance in "Standards for Internal
Control in the Federal Government"
issued by the Comptroller General of
the United States or the "Internal Con-
trol Integrated Framework", issued by
the Committee of Sponsoring Organiza-
tions of the Treadway Commission
(COSO).
(b) Comply with Federal statutes,

regulations, and the terms and condi-
tdons of the Federal awards.
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(c) Evaluate a.nd monitor the non-
Federal entity's complia.nce with stat-
utes, regulations and the terms and
conditions of Federal awards.

(d) Take prompt aotion when in-
stances of noncompltance are identified
including noncompl1a.nce ident1t1ed in
audit findings.

(e) Take reasonable measures to safe-
guard protected personally identifiable
information and other information the
Federal awarding agency or pass-
through entity designatea as sensitive
or the non-Federal entity considers
sens!t!ve consistent with !!'pp!icable
Federal, state, local, and tribal laws re-
garding privacy a.nd obUgations of con-
fidentiality.
[7BFR 78608,Dec. 26, 2013. as amended at 79
FR 76883, Dec. 19, 2014]

IJOO.804 BODds.
The Federal awarding agency may in-

clude a provision on bonding, Insur-
anoe, or both in the following cir-
cumstances:

(a) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
a.ndinsura.nce if the bonding and insur-
a.nce requirements of the non-Federal
entity are not deemed adequate to pro-
tect the interest of the Federal Govern-
ment.
(b) The Federal awa.rding agency may

require adequate fidelity bond coverage
where the non-Federal entity laoks suf-
ficie.nt coverage to protect the Federal
Government's interest.

(c) Where bonds are required in the
situations described above, the bonds
must be obtaIned from companies bold-
ing certificates of authority as accept-
able sureties, as prescrtbed in 31 CFR
Part 223, "Surety Companies Doing
Businesa with the United States."

§ 200.305 Payment.
(a) For states, payments are gov-

erned by Treasury-State CMIA agree-
ments and default procedures codified
at 31 CFR Part 205 "Rules and Proce-
dures for Efficient Federal-State Funds
Transfers" and TFM 4A-2000 Overall
Disbursing Rules for All Federal Agen-
cies.

§200.305

(b) For non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the tra.nsfer of funds from the United
States Treasury or the pass-through
entity a.nd the disbursement by the
non-Federal entity whether the pay-
ment is made by electronic funds
tra.nsfer, or iesua.nce or redemption of
checks, warrants, or payment by other
means. See also 1200.302 Fina.ncial
ma.nagement paragraph (b)(6). Except
as noted elsewhere in this pe.rt, Federal
agencies must require recipients to use
only OMB-allproved standil.rd govern-
mentwide information collection re-
quests to request payment.
(1) The non-Federal entity must be

paid in advance, provided it maintains
or demonstrates the w1l1ingness to
maintain both written procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the non-Federal entity, and finan-
cial ma.nagement systems that meet
the standards for fund control and ac-
countab1l1ty as established 1n th1s part.
Adva.nce payments to a non-Federal en-
tity must be limited to the minimum
amounts needed a.nd be timed to be in
accordance with the actual, immediate
cash requirements of the non-Federal
entity in carrying out the purpose of
the approved program or project. The
timing a.nd amount of advance pay-
ments must, be as close as is admtnfs-
tratively feasible to the actual die-
bursements by the non-Federal ent1ty
for direot program or project costs and
the proportionate share of any allow-
able indirect costs. The non-Federal
entity must make timely payment to
contractors in accordance wJ.th the
contract provtstons.

(2) Whenever possible, advance pay-
ments must be consolidated to cover
a.nticipated cash needs for all Federal
awa.rds made by the Federal awarding
agency to the recipient.

(1)Adva.nce payment meoha.nisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer and
must comply with applicable guidance
in 31 CFR part 208.

(11)Non-Federal entities must be au-
thorized to submit requests for advance
payments and reimbursements at least
monthly when electronic fund transfers
are not used, and as often as they l1ke
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when electronic transfers are used, in
accordance with the provisions of the
Eleotronic Fund Transfer Act (15
U.S.C.1693-1693r).
(3) Reimbursement is the preferred

method when the requ1rements in pars-
graph (b) cannot be met, when the Fed-
eral awarding agency sets a specific
condition per 1200.207 Specific condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
This method may be used on any Fed-
eral award for construction, or if the
major portion of the construction
project is accompltened through pri-
vate market financing or FederaJ
loans, and the Federal award con-
stitutes a minor portion of the project.
When the reimbursement method is
used, the Federal awarding agency or
pa..es-through entity must make pay-
ment within 30 calendar days after re-
ceipt of the billing, unless the Federal
awarding agency or pa.ss-through enti-
ty reasonably believes the request to
be improper.
(4) If the non-Federal entity cannot

meet the criteria for advance payments
and the Federal awarding agency or
pass-through entity has determined
that reimbursement is not feasible be-
cause the non-Federal entity lacks suf-
ficient working capital, the Federal
awarding agency or pass-through enti-
ty may provide cash on a working cap-
ital advance basis. Under this proce-
dure, the Federal awarding agency or
paS5-through entity must advanoe cash
payments to the non-Federal entity to
cover itl! estimated disbursement needs
for an initial period generally geared
to the non-Federal entity's disbursing
cycle. Therellfter, the Federal award-
ing agency or pass-through entity must
reimburse the non-Federal entity for
its actual cash disbursements. Use of
the working capital advance method of
payment requires that the paBB-
through entity provtde timely advance
payments to any subrecipients in order
to meet the Bubrecipient's actual cash
disbursernente. The working capital ad-
vance method of payment must not be
used by the pass-through entity if the
reason for using this method is the un-
willingness or inability of the pass-
through entity to provide timely ad-
vance payments to the subrecipient to

2 CFRCh. II (1-1-15 EcItIon)

meet the subreoipient's actual cash dis-
bursements.
(5) Use of resources before requesting

cash advance payments. To the extent
available, the non-Federal entity must
disburse funds ava.ilable from program
income (including repayments to a re-
volving fund), rebates, refunds, con-
tract settlements, audit recoveries, and
interest es.rned on such funds before re-
questing additional cash payments.
(6) Unless otherwise required by Fed-

eral statutes, payments for allowable
costs by non-Federal entitles must not
be withheld at any time during the pe-
riod of performance unless the condi-
tions of H200.207 Specific conditions,
Subpart D-Post Federal Award Re-
quirements of this part, 200.338 Rem-
edies for Noncomplia.nce, or one or
more of the following applies:
(i) The non-Federal entity has failed

to comply with the project objectives,
Federal statutes, regulations, or the
terms and conditions of the Federal
a.ward.
(iil The non-Federal entity Is denn-

quent in a debt to the United States as
defined in OMB Gll1danceA-I29, "Poli-
cies for Federal Credit Programs and
Non-Tax Receiva.bles." Under such con-
ditions, the Federal awarding agency
or pass-through entity may, upon rea-
sonable notice, inform the non-Federal
entity that payments must not be
made for obligations incurred after a
spec1f1eddate until the conditions are
oorrected or the tndebtednese to the
Federal Government 1sliqUidated.
(iii) A payment withheld for failure

to comply with Federal award condi-
tions, but without suspension of the
Federal award, must be released to the
non-Federal entity upon subsequent
compliance. When a Federal awa.rd is
suspended, payment adjustments will
be made in accordance with 1200.342Ef-
fects of suspension and termination.
(iv) A payment must not be made to

a non-Federal entity for amounts that
are withheld by the non-Federal entity
from payment to contractors to assure
satisfactory completion of work. A
pa.yment must be made when the non-
Federal entity actually disburses the
withheld funds to the contractors or to
escrow accounts establ1shed to assure
satisfactory completion of work.
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(7) Standards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows.
(i) The Federal awarding agency and

pass-through entity must not require
separate depository accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
depositories for funds provided to the
non-Federal entity. However. the non-
Federal entity must be able to aocount
for the receipt, obligation and expendi-
ture of funds.

(11) Advance payments of Federal
funds must be deposited and main-
tained in insured accounts whenever
possible.
(8) The non-Federal entity must

maintain advance payments of Federal
awards in Intereet-bearing' accounts,
unless the follOwingapply.
(i) The non-Federal entity receives

less than $120,000 in Federal awards per
year.

(11) The best reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of $5()()
per year on Federal cash balances.
(iii) The depository would require an

avera.ge or minimum balance so high
that It would not be feasible within the
expected Federal ~d non-Federal cash
resources.
(Iv) A foreign government or banking

system prohibits or precludes interest
bearing accounts.

(9) Interest earned amounts up to S51lO
per year may be retained by the non-
Federal entity for administrative ex-
pense. Any additional interest earned
on Federal advance payments depoSited
in interest-bearing accounts must be
remitted annually to the Department
of Health and Human Services Pay-
ment Management System (PMS)
through an electronic medium using ei-
ther Automated Clearing House (ACH)
network or a Fedwire Funds Service
payment. Remittances must include
pertinent information of the pa.yee a.nd
nature of payment in the memo area
(often referred to as "addenda records"
by Financial Institutions) as that will
assist in the timely posting of inter-
ested earned on federal funds. Perti-
nent detailB Include the Payee Account
Number (PAN) if the payment origi-
nated from PMS, or Agency informa-

§200,306

tion if the payment originated from
ASAP, NSF or another federal agency
payment system. The remittance must
be submitted as follows:

(1) For ACHReturns:
RoutiDg Number: 051036'106
Account number: 303000
Bank Name and Location: Credit Gateway-
ACH Receiver St. Paul, MN

(11) For Fedwire Returns":
RoutiDg Number: 021030004
Account number: 75010501
Bank Name and Location: Federal Reserve
BlUlk Treaa NYClFunds Transfer Division
New York. NY

(* Pleaae DOte organlzat1on initiating pay_
ment IS I1keIy to Incur a ch&rlre from your
Financial Inst1tut1on for this type of pay-
ment)

(111) For International ACHReturns:
Beneficiary Acccunt: Federal Reserve Bank
of New YorklITS (FRBNYIITS)

Bank: Cltlbank N.A. (New York)
Swift Cede: ClTIUS33
Account Number: 36838868
Bank Addre8e: 388 Greenwich Street, New
York. NY 10013 USA

Payment Details (Line 70): Agency
Name (abbreviated when posefbte) and .ALe
Agency POC: Michelle Haney, (301) 492-5065

(iv) For recipients that do not have
electronic remittance capability,
pleaee make cheok"" payable to: "The
Department of Health and Human
Services."
Mail Check to Treaaury approved lockbcx:

HBS Program Support Center, P.O. Box
6302S1, Atlanta, GA 30353-4231

(*" Please allow 4--6 weeke for prooesslng of a
payment by check to be applied to the appro-
priate PMS account)

(v) Any additional information/1n-
structions may be found on the PMS
Web site at http://www.dpm.psc.go.Vl.

[78 FR 78608. Dec. 36, 2013, as amended at 79
FR 75888, Doc. 111,2014)

t 200.308 eo.t sharing or matching.
(a) Under Federal research proposals,

voluntary committed cost sharing is
not expected. It cannot be used as a
faotor during the merit review of appli-
cations or proposals, but may be con-
sidered if it i8 both in accordance with
Federal awarding agency regulations
and specified in a notice of funding op-
portunity. Criteria for considering vol-
untary committed cost sharing and
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any other program pollcy factors that
may be used to determine who may re-
ceive a Federal award must be explic-
itly described in the notice of fUnding
opportunity. See also §§200.414Indirect
(F&A) costs, 200.203Notice5 of fUnding
opportunities, and Appendix I to Part
200--Full Text of Notice of Funding Op-
portunity.

(b) For all Federal awards, any
shared costs or matching funds and all
contributions, including cash and third
party in-kind contributions, must be
accepted as part of the non-Federal en-
tity's COBtsharing or matching when
such contributions meet all of the fol-
lowing criteria:

(1) Are verifiable from the non-Fed-
eral entity's records;

(2) Are not included as contributions
for any other Federal award;

(3) Are necessary and reasonable for
accomplishment of project or program
objectives;

(4) Are allowable under Subpart E--
Cost Principles of this part;

(5) Are not paid by the Federal Gov-
ernment under another Federal award,
except where the Federal statute au-
thorizing a program specifically pro-
vides that Federal funds made avail-
able for such program can be applied to
matching or cost sharing requirements
of other Federal programs;

(6) Are provided for in the approved
budget when required by the Federal
awarding agency; and

(7) Conform to other provisions of
this part, aa applicable.

(c) Unrecovered indirect costs, in-
cluding indirect costs on cost sharing
or matching may be included as part of
cost sharing or matching only with the
prior approval of the Federal awarding
agency. Unrecovered indirect cost
means the difference between the
amount charged to the Federal award
and the amount which could have been
charged to the Federal award under the
non-Federa.l entity's approved nego-
tiated indirect cost rate.

(d) Values for non-Federal entity
contributions of services and property
must be established in accordance with
the cost principles in Subpart E-Cost
Principles. H a Federal awarding agen-
cy authorizes the non-Federal entity to
donate bulldings or land for construe-
tionJfa.cUities acquisition projects or

2 CFRCh. II (1-1-15 Edition)

long-term use, the value of the donated
property for cost sharing or matching
must be the lesser of paragraphs (d)(l)
or (2)of this section.

(1) The value of the remaining life of
the property recorded in the non-Fed-
eral entity's acoounting reoords at the
time of donation.

(2) The current !air market value.
However, when there is sufficient jus-
tification. the FederaJ awarding agen-
oy may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the value de-
scribed in (1)above at the time of dona-
tion.

(e) Volunteer services furnisbed by
third-party professional and technical
personnel, consultants, and other
skilled and unskilled labor may be
counted as cost sharing or matching if
the service is an integral and necessary
part of an approved project or program.
Rates for third-party volunteer serv-
ices must be consistent with those paid
for similar work by the non-Federal en-
tity. In those instances in which the
required skllls are not found in the
non-Federal entity. rates must be con-
sistent with those paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, necesBary, allocable, and oth-
erwise allowable may be included in
the valuation.

(f) When a third-party orga.nization
furnishes the services of 8.D employee,
these services must be valued at the
employee's regular rate of pay plus 8.D

amount of fringe benefite that is rea-
sonable, neoessary, allocable, and oth-
erwise allowable, and indirect costs at
either the third-party oTganiza.tion's
approved federally negotiated indireCt
cost rate or, a. rate in accordance with
§200.414 Indirect (F&A) costs, para-
graph (d), provided these services em-
ploy the same skill(s) for which the
employee Is normally paid. Where do-
nated services are treated a.s indirect
costs, indirect cost rates will separate
the value of the donated services so
tha.t reimbursement for the donated
services will not be made.
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(g) Donated property from third par-
ties may include such items B.8 equip-
ment, office supplies, laboratory sup-
pUes, or workshop and olassroom sup-
plies. Value assessed to donated prop-
erty included in the cost sharing or
matching share must not exceed the
fair market value of the property at
the time of the donation.
(h) The method used for determining

cost sharing or matching for third-
party-donated equipment, buildings
and land for which tItle passes to the
non-Federal entity may differ acoord-
ing to the PUI'POseof the Federal
award, If paragraph (h)(l) or (2) of this
section applies.
(1) If the purpose of the FederaJ

award is to assist the non-Federal enti-
ty in the acquisition of equipment,
buildings or land, the aggregate value
of the donated property may be
claimed as cost sha.r1ngor matching.
(2) If the purpose or the Federal

award is to support activities that re-
quire the use of equipment, buildings
or land, normally only deprec1ation
charges for equipment and buildings
may be made. However, the fair market
value of equipment or other capital as-
sets and fair rental charges for land
may be allowed, provlded that the Fed-
eral awarding agency has approved the
charges. See also 1200.420 Consider-
attona for selected Items of cost.
(1) The value of donated property

must be determined in accordance with
the usual accounting policies of the
non-Federal entIty, with the following
qualifications:
(1) The value of donated land and

buildings must not exceed its fair mar-
ket value at the t1me of donation to
the non-Federal entity as establ1shed
by an independent appraiser (e.g., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a reepon-
sible of11clal of the non-Federal entity
as required by the Uniform Relocation
Assistance and ReaJ Property Acquisi-
tion PolicIes Act of 1970, as amended,
(42 U.S.C. 4601-4655) (Uniform Act) ex-
cept as provided 111the Implementtng
regulations at 49CFR part 24.
(2) The value of donated equipment

must not exceed the fair market value
of equipment of the same age and con-
ditIon at the t1me of donation.

§200.307

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and fac111tles in a privately-owned
buildtng in the same locality.
(4) The value of loaned equipment

must not exceed 1ts fair rental value.
(J) For third-party 11I-kindcontribu-

tions, the fa.ir market value of goods
and services must be documented and
to the extent feasIble supported by the
same methods used inteI'Il&lly by the
non-Federal entity.
(k) For IHEs, see also OMB memo-

randum M-Ol-OO, dated January 5, 2001,
Clarification of OMB A-21 Treatment
of Volontary Uncommitted Cost Sbar-
ing and Tuition Remission Costs.
['18FR 78608, Dec. 26, 2013. as &.mendeda.t 79
FR 75883, Dec. 19, 2014]

§ 200.307 ProIl'BDl income.
(a) General. Non-Federal entItles are

encouraged to earn income to defray
program costs where a.ppropriate.
(b) Cost 0/ generating progTam income.

If authorized by Federal regulatiOns or
the Federal award, costs incIdental to
the generatIon of program income may
be deducted from gross Income to de-
termine program income. provided
these oosts have not been charged to
the Federal award.
(c) Governmental Tevenues. Taxes. spe-

cial aaseeemente, leviee, fines, and
other such revenues raised by a non-
Federal entity are not program income
unless the revenues are specifically
identified in the Federal award or Fed-
eral awarding agency regulations as
program income.
(d) PToperty. Proceeds from the sale

of real property, equipment, or supplIes
are not program income; such proceeds
will be handled in accordance with the
requirements of Subpart D-Post Fed-
eral Award Requirements of this part,
Property Standards 11200.311 Real prop-
erty. 200.313 Equipment. and 200.814
Supplies, or as I5pecificallyidentified in
Federal statutes, regulations, or the
terms and conditions of the Federal
award.
(e) Use of progTam income. If the Fed-

eral awarding agency does not specify
In Its regulations or the terms and COD-
ditions of the Federal award, or give
prior approval for how program income
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is to be used, paragraph (e)(I) of this
section must apply. For Federal awa.rds
made to IHEs and nonprofit resea.rch
inst1tutlons, if the Federal a.warding
agency does not specify in its regula-
tions or the terms and conditions of
the Federal awa.rdhow program income
Is to be used, para.gra.ph (e}(2) of this
section must apply. In specity1Dgalter-
na.tives to paragraphs (e)(I) and (2) of
this section, the Federa.) a.wa.rd1ng
agency ma.y distlngulBh between in-
come earned by the recipient and in-
come earned by subrecipients and be-
tween the sources, kinds, or amcunta
of income. When the Federa.l awa.rding
agency authorizes the approaches in
paragraphs (e)(2) and (3) of th1s section,
program income in excess of any
amounts spec1f1ed must also be de-
ducted from expenditures.

(1) Deduction. Ordinarily program in-
come must be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income must be
used for current costs unless the Fed-
eral awarding agenoy authorizes other-
wise. Program income tha.t the Don-
FederaJ entity dld not anticipate at the
time of the Federal award must be used
to reduce the Federal awa.rd and non-
Federa.l entity contributions ra.ther
than to increase the funds committed
to the project.

(2) Addition. With prior approval of
the Federal awarding agency (except
for IHEs and nonprofit resea.rcb insti-
tutions, as described in paragraph (e) of
this section) program income may be
added to the Federal award by the Fed-
eral agency and the non-Federa.l enti-
ty. The program income must be used
Cor the purposes and under the condi-
tions of the Federal awa.rd.

(3) Cost sharing or matching. With
prior approval of the Federal a.warding
agency. program income may be used
to meet the cost sha.ring or ma.tching
requtrement of the Federal awa.rd. The
amount of the Federal award remains
the same.

(f) Income after the period of perform-
ance. There are no Federal require-
ments governing the disposition of in-
come earned a.fter the end of the period
of performance for the Federal award,
unless the Federa.l awarding agency
regulations or the terms and condi-
tions of the Federal award provide oth-

2 CFRCh. II (1-1-15 Edition)

erwise. The Federal awarding agency
may negotiate agreements with recipi-
ents rega.rding appropriate uses of in-
come earned after the period of per-
formance as part of the grant closeout
process. Bee also §200.343 Closeout.
(g) Unless the Federal statute, regu-

lations, or terms and oonditions for the
Federal awa.rd provide otherwise, the
non-Federal entity has no obligation to
the Federal awa.rding agency with re-
spect to program income earned from
license fees and royalties for copy-
righted materia.l, patents, patent appli-
cations, tra.dema.rks, and inventIons
made under a Federa.l a.ward to which
57 CFR part 401,"Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awa.rds, Contracts and Coopera-
tive Agreements" is applicable.
[78 FR 78608, Dec. 26, 2013, as a.mendedat 79
FR 75884,Dec. 19, 2014J

1200,308 Bevi8iOD of budget and pro-
eram plBD8.

(a) The approved budget for the Fed-
eral awa.rd summa.rlzes the financial
aspects of the project or program as ap-
proved during the Federal award proc-
ess. It may include either the Federal
and non-Federal share (see §200.43 Fed-
eral share) or only the Federa.l share,
depending upon Federal awarding agen-
cy requirements. It must be related to
performance for program eva.luation
purposes whenever appropria.te.
(b) Recipients are required to report

devia.tions from budget or projeot scope
Dr objective, and request prior approv-
als from Federal awarding agencies for
budget and program plan revisions, in
accordance with this section.
(c) For non-construction Federal

awards, roolpiente must request prior
approvals from Federal awa.rding agen-
cies for one or more oC the following
program or budget-related reasons:
(1) Change in the scope or the objec-

tive of the project or program (even if
there 1s no associated budget revision
requiring prior written approval).
(2) Change in a key person specified

in the application or the Federal
award.
(3) The disengagement from the

project Cor more than three months, or
a 25 percent reduction in time devoted
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to the project, by the approved project
director or principal investigator.

(4) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in accord-
ance with Subpart &-Cost Principles
of this part or 45CFR part 75 Appendix
IX, "Principles for Determining Costs
Applicable to Rese8.l'ch and Develop-
ment under Awards and Contracts with
Hospitals," or 48 CFR part 31, "Con-
tract Cost Prinoiples and Procedures,"
as applicable.

(5) The transfer of funds budgeted for
participant support costs as defined in
1200.75 Partio1pant support oosts to
other categories of expense.

(6) Unless described in the appl1ca-
tion and funded in the approved Fed-
era.l awards, the subaward1ng, transfer-
ring or oontracting out of any work
under a Federal award, including f1xed
amount subawards as described in
1200.382 Fixed amount subawards. This
provision does not apply to the acquisi-
tion of supplies, material, equipment
or general support servioes.

(7) Changes in the approved cost-
sharing or matching provided by the
non-Federal entity. No other prior ap-
proval requirements for specific items
may be imposed unless an exception
has been approved by OMB. See also
§§2oo.102 Exceptions and 200.407 Prior
written approval (prior approval).

(8) The need arises for additional
Federal funds to complete the project.

(d) Except for requirements listed in
paragraph (c)(I) of this section, the
Federal awarding agency is authorized,
at its option, to waive prior written ap-
provals required by paragraph (e) this
seotion. Such waivers may include au-
thorizing recipients to do anyone or
more of the following:

(1) Incur project costs 90 calendar
dayS before the Federal awarding agen-
cy makes the Federal award. Expenses
more than 90 calendar days pre-award
require prior approval of the Federal
awarding agency. All costs incurred be-
fore the Federal awarding agency
makes the Federal award are at the re-
cipient's risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive a Federal
award or if the Federal award is less
than anticipated and inadequate to

§200.308

cover such costs). See also §200.458 Pre-
award costs.

(2) Initiate a one-time extension of
the period of performance by up to 12
months unless one or more of the con-
ditions outlined in Jiaragraphs (d)(2)(i)
through (11i)of this section apply. For
one-time extensions, the recipient
must notify the Federal awarding
agency in writing with the supporting
reasons and revised period of perform-
ance at least 10 calendar days before
the end of the period of performance
specified in the Federal award. This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated balances. Extensions re-
quire expl1cit prior Federal a.warding
agency approval when:

(1) The terms and conditions of the
Federal a.wardprohibit the extension.

(11)The extension requires additional
Federal funds.

(11i) Tbe extension involves any
change in the a.pproved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding
agency provides otherwise in the Fed-
eral award or in the Federal awarding
agency's regulations, the prIor ap-
proval requirements described in para-
graph (d) are a.ntomatically waived
(i.e., reoipients need not obtain such
prior a.pprovals) unless one of the con-
d1tions included in paragraph (d)(:!)ap-
plies.

(e) Tbe Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for Federal awards in which the Fed-
eral share of the project exceeds the
Simplified Acquisition Threshold and
the cumulative amount of such trans-
fers exceeds or is expected to exceed 10
percent of the total budget as last ap-
proved by the Federal awarding agen-
cy. Tbe Federal awarding agency can-
not permit a transfer that would cause
any Federal approprtataon to be used
for purposes other than those con-
sistent with the appropriat1on.

(f) All other changes to non-construc-
tion budgets, except for the changes de-
scribed in paragraph (0) of this section,
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do not require prior approval (see also
§200.407Prior written approval (prior
approval».

(g) For construction Federal awards,
the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (g}(l), (2), or
(3)of this section applies.
(1) The revision results from cha.nges

in the scope or the objective of the
project or program.
(2) The need arises for additional

Federal funds to complete the project.
(8) A revision is desired which in-

volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in Subpart
E-Cost Principles of th1s part.
(4) No other prior approval require-

ments for budget revisions may be im-
posed unless an exception has baen ap-
proved by OMB.
(5) When a Federal awarding agency

makes a Federal award that provides
support for construction and non-con-
struction work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
awarding agency before making any
fund or budget transfers between the
two types of work supported.
(h) When requesting approval for

budget revisions, the recipient must
use the same format for budget infor-
mation that was used in the applica-
tion, unless the FederaJ awarding agen-
oy indicatee a letter of request suffices.
(i) Within 30 calendar days from the

date of receipt of the request for budg-
et revisions, the Federal awarding
agency must review the request and
notify the recipient whether the budget
revisions have been approved. If the re-
vision is still under consideration at
the end of 80calendar days, the Federal
awarding agency must inform the re-
cipient in writing of the date when the
recipient may expect the decision.
['18 FE 78608, Dac.26, 2013, as amended at 79
FE 75884,Dec.19, lKl14]

§200.309 Period of perfonnaDce.
A non-Federal entity may charge to

the Federal award only allowable costs
incurred during the period of perform-
ance (except as described in §200.461
Publication and printing costs) and

2 CFR en, II (1-1-15 Edition)

any COBtsincurred before the Federal
awarding agency or pass-through enti-
ty made the Federal awa.rd that were
authorized by the Federal awarding
agency or pass-through entity.
[78 FR 78608,Dec.26, 2013, lU! a.mended at 79
FR 75884,Dec. 19, 2014]

PROPERTY STANDA!lDS

§200.310 IDsuranee coverage,
TlIe non-Federal entity must, at a

minimum, provide the equivalent in-
surance coverage for real property and
equtpment acquired or improved with
Federal funds as provided to property
owned by the non-Federal entity. Fed-
eraJly-owned property need not be in-
sured unless required by the terms and
conditions of the Federal award,

§200.311 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this sectlon,
title to real property acquired or im-
proved under a Federal award will vest
upon acquisition in the non-Federal en-
tity.
(b) U3e, Except as otherwise provided

by Federal statutes or by the Federal
awarding agency, real property wUl be
used for the originaJly authorized pur-
pose as long as needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
its title or other tntereets.
(c) Dispontion, When real property is

no longer needed for the originally au-
thorized purpose, the non-Federal enti-
ty must obtain disposition instructions
from the Federal awarding agency or
pass-through entity. The ·instructions
must provide for one of the following
al ternatives:
(l) Retain title after compensating

the Federal awarding agency. The
amount paid to the Federal awarding
agenoy will be oomputed by applying
the Federal awarding agency's percent-
age of participation in the cost of the
original purchase (and costs of any im-
provements) to the fair market value
of the property. However, in those situ-
ations where the non-Federal entity is
disPOBingof real property acquired or
improved with a Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the dispoSition may be
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used Il8 an offset to the cost of the re-
placement property.
(2) Sell the property and compensate

the Federal awarding agency. The
amount due to the Federal awarding
agency will be calculated by applying
the Federal awarding agency's percent-
age of participation in the cost 01 the
original purchase (and cost of any im-
provements) to the proceeds of the sale
after deduction of any actual and rea-
sonable sellliig and fixing-up expenses.
If the Federal award has not been
closed out. the net proceeds from sale
may be offset against the original cost
of the property. When the non-Federal
entity is directed to sell property, sales
procedures must be followed that pro-
vide for competition to the extent
practicable and resul t in the highest
possible return.
(3) Transfer title to the Federal

awarding agency or to a third party
designatedJapprQved by the Federal
awarding agency. The non-Federal en-
tity is entitled to be paid an amount
calculated by applying the non-Federal
entity's percentage of participation in
the purchase of the real property (and
cost of any improvements) to the cur-
rent fair market value of the property.
[78 FR 78608. Dec. 26, ~13. 8S amended at 79
FR 75884. Dec. 19, ~141

§2OO.3U FederaDy-owoed and exempt
property.

(8.) Title to federally-owned property
rema.in.s vested in the Federal Govern-
ment. The non-Federal entity must
submit annually an inventory listing of
federally-owned property in its custody
to the Federal awarding agency. Upon
completion of the Federal award or
when the property is no longer needed,
the non-Federal entity must report the
property to the Federal awarding agen-
cy for further Federal agency utiliza-
tion.
(b) If the Federal awarding agency

haa no further need for the property. it
must declare the property excees and
report it for disposal to the appropriate
Federal disposal authority. unless the
Federal awarding agency has statutory
authority to dispose of the property by
alternative methods (e.g., the author-
ity provided by the Federal Technology
Transfer Act (15 U.S.C. 3710(1)) to do-
nate research equipment to edu-

§2OO.313

cational and non-profit organizations
in accordance with Executive Order
12999. "Educational Teohnology: Ensur-
ing Opportunity for All Children in the
Next Century."). The Federal awa.rd1ng
agency must issue appropriate instruc-
tions to the non-Federal entity.
(c) Exempt federally-owned property

means property aoquired under It Fed-
eral award where the Federal awarding
agency has chosen to vest title to the
property to the non-Federal entity
without further obligation to the Fed-
eral Government. based upon the ex-
plicit terms and 'conditions of the Fed-
eral award. The Federal awarding agen-
cy may exercise this option when stat-
utory authority eztste. Absent statu-
tory authority and BJlec1ficterms and
conditions of the Federal award, title
to exempt federally-owned property ac-
quired under the Federal award re-
ma.iIl8with the Federal Government.
[78 FR 78608. Dec. 26, 2013, as a.mendedat 79
FR 75884, Dec. 19. 2014]

UOO.SIS Equipment.
See also §200A39 Equipment and

other capital expenditures.
(a) Title. Subject to the obltga.ttons

and conditions set forth in this seotdon,
title to equipment aoquired under a
Federal award will vest upon acquisi-
tion in the non-Federal entity. Unless
a statute specifically authorizes the
Federal agency to vest title in the non-
Federal entity without further obliga-
tion to the Federal Government. and
the Federal agency elects to do so, the
title must be a conditional title. Title
must vest in the non-Federal entity
subject to the following conditions:
(1) Use the equipment for the author-

ized purposes of the project during the
period of performance, or until the
property is no longer needed Cor the
purposes of the project.
(2) Not encumber the property with-

out approval of the Federal awarding
agency or PIl8s-through entity.
(3) Use and dispoSe of the property in

accordance with paragraphs (b), (c) and
(e) of this section.
(b) A state must use. manage and dis-

pose of equipment acquired under a
Federal award by the state in accord-
anoe with state laws and procedures.
Other non-Federal entitles must follow
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paragraphs (c) through (e) of this sec-
tion.

(c) Use. (1) Equipment must be used
by the non-Federal entity in the pro-
gram or project for which it was ac-
quired &8 long &B needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity must not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer needed for the
original program or project, the equip-
ment may be used in other activities
supported by the Federal awarding
agency, in the following order of pri-
ority:

(i) Activities under a Federal award
from the Federal awarding agency
which funded the original program or
project, then

(ii) Activities under Federal awards
from other Federal awarding agencies.
This tnoludes consolidated equipment
for information technology systems.

(2)During the time that equipment is
used on the project or program for
which It was acquired. the non-Federal
entity must also make equipment
available for use on other projects or
programs currently or previously sup-
ported by the Federal Government,
provided that such use will not Inter-
fere with the work on the projects or
program for which It was originally ac-
quired. First preference for other use
must be given to other programs or
projeots supported by Federal awarding
agency that nnanced the equipment
and second preferenoe must be given to
programs or projects under Federal
awards from other Federal awarding
agenoies. Use for non-federally-funded
programs or projects Is a180 permis-
sible. User fees should be considered if
appropria.te.

(3) NotwithstandiDg the encourage-
ment in §200.307 Program inoome to
earn program income, the non-Federal
entity must not use equipment ac-
quired with the Federal a.ward to pro-
vide services for a fee that Is less than
private companies oharge for equiva-
lent services unless speoincally author-
ized by Federal statute for as long as
the Federal Government retains an in-
terest in the equipment.

(4) When acquiring replacement
equipment, the non-Federal entity may

2 CFRCh. II (1-1-15 Edition)

use the equipment to be replaced as a
trade-in or sell the property and use
the prooeeds to offset the cost of the
replaoement property.

(d) Management requtremenu. Prooe-
dures for managing equipment (inolud-
ing replacement equipment), whether
acquired in whole or in part under a
Federal award, until dispOsition takes
place will. as a min1mum, meet the fol-
lowing requirements:

(1) Property records must be main-
tained that include a desor1ption of the
property, a serial number or other
Identifioation number, the source of
funding for the property (including the
FAIN), who holds title, th'e acquisition
date, and cost of the property. percent-
age of Federal participation in the
project costs for the Federal award
under whioh the property was acquired,
the location, use and condition of the
property, and any ultimate disposition
data. inoluding the date of dillpOsaland
sale price of the property.

(2) A physioa.l inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent 10SB,damage. or theft of the
property. Any loss, damage. or theft
must be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good oondition.

(5) If the non-Federal entity is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment a.cquired under a
Federal award is no longer needed for
the original projeot or program or for
other activities currently or previously
supported by a Federal awarding agen-
cy. except as otherwise provided in
Federal statutes. regulations. or Fed-
eral a.warding agenoy disposition in-
structions, the non-Federal entity
must request disposition instructions
from the Federal awarding agency if
required by the terms and conditions of
the Federal award. Disposition of the
equipment will be made as follows. in
acoordance with Federal awarding
agency disposition instructions:
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(1) Items of equipment with a current
per unit fair market value of $5,000 or
less may be retained, sold Dr otherwise
disposed of with no further obligation
to the Federal a.wardingagency.
(2) Except as provided in §200.812 Fed-

era.l1y-owned and exempt property,
paragraph (b), or if the Federal award-
ing agency fa.ils to provide requested
disposition instructions within 120
days, items of equipment, with a. cur-
rent per-unit fm-market value In ex-
cess of $5.000 may be retained by the
non-Federal entity or Bold.The Federal
awarding agency is entitled to an
amount calculated by multiplying the
current market value Dr proceeds from
sale by the Federal awarding agency's
percentage of participation in the cost
of the original purchase. If the equip-
ment Is sold, the Federa.l awarding
agenoy may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share S500 or ten percent of the
proceeds, whichever is Iess, for its sell-
ing and handling expenses.
(8) The non-Federa.l entity may

transfer title to the property to the
Federal Government or to an eligible
third party provided that, In such
cases, the non-Federal entity must be
entitled to compensation for its attrib-
utable percentage of the current fair
market value of the property.

(4) In cases where a non-Federal enti-
ty faUs to take appropriate disposition
aottons, the Federal awarding agency
may direct the non-Federal entity to
take disposition actions.
[78 FR 78608, Dec. 26, 2018, a.s amended at 79
FR 75884,Dec. 19, 2014]

§200.314 Supplies.
See also §200.453 Materials and sup-

pUes costs, Including costs of com-
puting devices.
(a) Title to supplies will vest in the

non-Federal entity upon a.oquisition. If
there Is a residual inventory of unused
supplies exceeding $5,000 in total aggre-
gate value upon termination or com-
pletion of the project or program and
the supplies are not needed for any
other Federal award, the non-Federal
entity must retain the supplies for use
on other activities or sell them, but
must, in either case, compensate the
Federal Government for its share. The
amount of compensation must be com-

§2OO.315

puted in the same manner as for equip-
ment. See §200.313 Equipment, para-
graph (eX2)for the calculation method-
ology.
(b) As long as the Federal Govern-

ment retains an interest In the sup-
plies, the non-Federal entity must not
use supplies a.cqujred under a Federal
award to provide services to other or-
ganizations for a fee that is Iess than
private companies charge for equiva.-
lent services, unless specif1ca.lly au-
thorized by Federal statute.

§200.316 IntaDgJ'ble property.
(a) Title to intangible property (see

§200.59 Intangible property) a.cqu1red
under a Federal award vests upon ao-
qujsition In the non-Federal entity.
The non-Federal entity must use that
property for the originally-authorized
purpose, and must not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the originally authorized
purpose, disposition of the Intangible
property must occur in accordance
with the provisions in §2OO.318 Equip-
ment paragraph (e).
(b) The non-Federal entity may copy-

right any work that is subject to copy-
right and was developed, or for which
ownership was acquired, under a Fed-
eral aWlLrd.The Federal aWlLrdingagen-
cy reserves a royalty-free, nonexclu-
sive and irrevocable right to reproduce,
publiBh, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.
(c) The non-Federal entity is subject

to applicable regulations governing
patents and inventions, including sov-
ernmentwide regulaticns issued by the
Department of Commerce at 37 CFR
Part 401, "Rights to Inventions Made
by Nonprofit Organizations and Sma.ll
Business Firms Under Government
Awards, Contracts and Cooperative
Agreements. "
(d) The Federal Government hll.llthe

right to:
(1) Obtain. reproduce, publish. or oth-

erwise use the data produced under a
Federal award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
da.ta for Federal purposes.
(e) Freedom of Information Act

(FOIA).
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(1) In response to a Freedom of Infor-
mation Act (FOIA)request for research
data relating to published research
findings produced under a Federal
award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the Federal a.wardiDgagency must
request, and the non-Federal entity
must provide. within a reasonable
time, the research data so that they
can be made available to the publ1c
through the procedures established
under the }<'OIA.If the Federal award-
ing agency obtains the research data
solely In response to a FOIA request,
the Federal awarding agency ma.y
charge the requester a reasonable fee
equaling the full incremental cost of
obtaining the reeearch data. This fee
should reflect costs incurred by the
Federal agency and the non-Federal en-
tity. This fee is in addition to any fees
the Federal awarding agency may as-
sess under the FOIA (5 U.B.C.
552(a)(4)(A».
(2) Published research findings means

when:
(i) Research fiDdings are published in

a peer-reviewed scientific or technical
journal; or
(ii) A Federal agency publlcly and of-

ficially cites the research 11ndings in
support of an agency action that has
the force and effect of law. "Used by
the Federal Government in developing
an agency action that has the force and
effect of law" is defined as when an
agency publ1cly and omcially cites the
research findings in support of an agen-
cy action that has the force and effect
of law.
(3) Research data means the recorded

factual material commonly accepted in
the scientific community as neceesary
to validate research 11ndings, but not
any of the following: preliminary anal-
yses, drafts of scientific papers, plans
for future research, peer reviews, or
communications with colleagues. This
"recorded" material excludes physical
objects (e.g., laboratory samples). Re-
search data also do not include:
(i) Trade secrets, commercial infor-

mation, materials necessary to be held
confidential by a researcher until they
are publiehed, or eimilar iDformation
which is protected under law; and

2 CFR Ch. \I (1-1-15 EdItIon)

(11)Personnel and medical informa-
tion and similar information the dIs-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privaoy, such as informatIon that
could be used to identify a particular
person in a reeearch study.
['18FR ~8608,Dec.26, 3113, 11.8 a.mendedat 79
FR '75884, Dec. 19,3114]

1200.316 Property trust re1atioDlihip.
Real property, equipment, and intan-

gible property, that are acquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
as trustee for the beneficiaries of the
project or program under which the
property was acquired or improved.
The Federal awarding agency may re-
Quire the non-Federal entity to record
liens or other appropriate notices of
record to indicate that personal or rea.l
property has been acquired or improved
with a Federal award and tha.t use and
disposition conditions apply to the
property.

PROCUREMENT STANDARDS

§200.317 Procurements by date •.
When procuring property a.nd serv-

ices under a Federal award, a. state
must follow the same polioies and pro-
cedures it uses for procurements from
Its non-Federal funds. The state will
comply with §200.822 Procurement of
recovered material8 and ensure that
every purchase order or other contract
includes any clauses required by sec-
tion §200.326 Contract provisions. All
other non-Federa.l entities, including
subrecipients of a state, will follow
§§200.318General procurement stand-
ards through 200.326Contract provi-
sions.

§200.318 General procurement dand-
ards.

(a) The non-Federal entity must use
its own documented procurement pro-
cedures which reflect applicable State,
local, and tribal laws and regulations,
provided that the procurements con-
form to applicable Federal law and the
standards identified in this part.
(b) Non-Federal entities must main-

tain oversight to ensure that contrac-
tors perform in accordance with the
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terms, conditions, and specifications of
their contracts or purchase orders.
(c)(1) The non-Federal entity must

maintain written standards of conduct
covering conflicts of Interest and gov-
ernIng the actions of Its employees en-
gaged in the selection, award and ad-
m1nistration of contracts. No em-
ployee, officer, or agent may partici-
pate In the selection, a.ward, or admin-
istration of a contract supported by a
Federal award If he or she has a real or
a.pparent conflIct of interest. Such a
conflict of interest would arlse when
the employee, officer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or Is about to em-
ploy any of the parties tndicated here-
in, has a f1na.nclalor other Interest in
or a tangible personal benefit from a
firm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity may neither solicit
nor accept gratuities, favors, or any-
thing of monetary value from contrac-
tors or parties to subcontracts. How-
ever, non-Federal entitles may set
standard! for situations in which the
financIal interest is not substantial or
the gift is an unsolicited item of nomi-
nal value. The standards of conduct
mnst provide for disciplinary actions
to be applied for violations of such
standards by omcers, employees, or
agents of the non-Federal entity.
(2) If the non-Federal entity has a

parent, affiUate, or subBidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must also maintain written
standards of conduct covering organi-
zational conflicts of interest. Organiza-
tional conflicts of Interest means that
beCa.US8of relationships with a parent
company, affiliate, or subsidiary orga-
nization, the non-Federal entity Is un-
able or appears to be unable to be im-
partial In conducting a procurement
action Involving a related organiza-
tion.
(d) The non-Federal entity's proce-

dures must avoid acquisition of unnec-
essary or duplicative Items. Consider-
ation should be given to consolidating
or breaking out procurements to ob-
tain a more economical purchase.
Where appropriate, an analysis will be
made of lease versus purchase alter-

§200.318

natives, and any other appropriate
analysie to determine the most eco-
nomical approach.
(e) To foster greater economy and ef-

ficiency, and in accordance with efforts
to promote cost-effective use of shared
services across the Federal Govern-
ment, the non-Federal entity Is encour-
aged to enter into state and loca.linter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.
(f) The non-Federal entity is enoour-

aged to use Federal excess and surplus
property in lieu of purchasing new
equipment and property whenever such
use Is feasible and reduces project
costs.
(g) The non-Federal entity 1s encour-

aged to use value engineering clauses
in contracts for construction projects
of sufficient size to offer reasonable op-
portunities tor cost reductions. Va.1ue
engfDeer1ng is a Bystema.tic and cre-
ative analysis of each contract item or
task to ensure that Its essential rune-
tion Is provided at the overall lower
cost.
(h) The non-Federal entity must

award contracts only to responeible
contractors possessing the ab1l1ty to
perform euooessrullv under the terms
and conditions of a proposed procure-
ment. Consideration will be given to
such matters ae contractor integrity,
compliance with public policy, record
of past performance, and financial and
technical resources. See also §200.212
Suepension and debarment.
(i) The non-Federal entity must

maintain records sufficient to detail
the history of procurement. These
records will Include, but are not nec-
essarily l1mlted to tbe following: ra-
tionale for the method of procurement,
selection of contract type, oontractor
selection or rejection, and the basis for
the contraot price.
O)(l) The non-Federal entity may use

a time and materials type contract
only after a determination that no
other contract is suitable and if the
contract includes a ce1l1ngprice that
the contractor exceeds at its own risk.
Time and materia1e type contract
means a contract whose cost to a non-
Federal entity is the Bumof:
(I) The actual cost of materials; and
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(ii) Direct labor houre charged at
fixed hourly rates tha.t reflect wages.
general and administrative expenses,
and profit.
(2) Since this formula generates an

open-ended contract price, a time-and-
materials contract provides no positive
profit incentive to the contra.ctor for
coat control or labor efficiency. There-
fore, each contract must set a ceiling
price tha.t the contractor exceeds at ite
own risk. Further, the non-Federal en-
tity awa.rd1ngsuch a contract must aa-
sert a high degree of oversight in order
to obtain reasonable &SS1lranoethat
the contractor is using efficient meth-
ods and effective cost controls.
(k) The non-Federal entity alone

must be responsfhle, in accordance
with good adm1n1strative practice and
sound business judgment, for the set-
tlement of all contractual and adminis-
trative Issues arising out of procure-
ments. These i88ues include, but are
not limited to, source evaluation, pro-
teste, disputes, and claims. These
standards do not relieve the non-Fed-
eral entity of any contractual respon-
slbil1ties under ite contracts. The Fed-
eral awarding ~ncy will not sub-
etitute its judgment for that of the
non-FederaJ entity unless the matter is
primarily a Federal concern. Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiction.
[78 FR 78llllll, Dec. 26. ~. &8 amended at 79
FR 76884, Dec. 19, 2014]

§ 200.819 Competition.
(a) All procurement transactions

must be conduoted In a manner pro-
viding full and open competition con-
sistent with the standards of this sec-
tlon. In order to ensure objective con-
tractor performance and eliminate un-
fair competitive advantage, contrac-
tors that develop or draft specifica-
taons, requirements, statemente of
work, or invitations for bide or re-
quests for proposals must be excluded
from competing for such procuremente.
Some of the situations considered to be
restrictive of competition include but
axe not limited to:
(1) Placing unreasonable require-

ments on firms in order for them to
qualify to do business;

2 CFR Ch. " (1-1-15 Edition)

(2)Requiring unnecessary experience
and excessive bonding;
(3) Noncompetitive pricing practices

between nrms or between affiliated
companies;
(4) Noncompetitive contracts to con-

sultants that are on retainer contracts;
(5) Organizational confl1cts of inter-

est;
(6) SpecifYing only a "brand name"

product instead of allowing "an equal"
product to be offered and describing
the performance or other relevant re-
quirements of the procurement; and
(7) Any e.rbitrary sctaon in the pro-

curement process.
(b) The non-Federal entity must con-

duct procurements in a manner that
prohibits the use of statutorily or ad-
ministratively imposed state, local, or
tribal geogra,phical preferences in the
ev.aluation of bids or proposa.ls, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographiC preference. Nothing In
this section preempts state licensing
laws. When contracting for architec-
tural and engineering (AlE) services,
geographic location may be a selection
criterion provided its application
leaves an appropriate number of quali-
fied firms, g1ven the nature and size of
the projeot, to compete for the con-
tract.
(c) The non-Federal entity must have

written procedures for procurement
transactions. These procedures must
ensure that all solicitations:

(1) Inoorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion must not, in competitive prooure-
ments, contain features wh1ch unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured and, when
necessary, must set forth those min-
imum essential characteristics a.nd
standards to which it must conform if
it is to satisfy its intended use. De-
ta.11edproduot speoifications should be
avoided if at all poss1ble. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requiremente, a "brand name
or equivalent" description may be used
as a means to denne the performance
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or other 811.~ientrequirements of pro-
curement. The specific features of the
named brand which must be met by of-
fers must be clearly stated; and
(2) Identify all requirements which

the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.
(d) The non-Federal entity must en-

sure that all prequa.lif1ed lists of per-
sons. firms. or products which are used
in acquiring goods and services are cur-
rent and include enough qual1fied
sources to ensure maximum open and
free competition. Also, the non-Federal
entity must not preclude potential bid-
ders !rom qualifying during the solici-
tation period.
[78 FR 78608, Dec. 26, 2018. lUI amendedat 7S
FR 75885.Dec. 19, 2014]

§200.820 Methods of procurement to
. be followed.
The non-Federal entity must use one

of the following methods of procure-
ment.
(a) Procurement by micro-purchases.

Procurement by micro-purchase is the
acquisition of supplies or services, the
aggrega.te dollar amount of which does
not exceed the micro-purcha.ee thresh-
old (§200.67Micro-purchase). To the ex-
tent practicable, the non-Federal enti-
ty must distribute micro-purchases eq-
uitably among qualified suppliers.
Micro-purchases may be awarded with-
out soliciting competitive quotations if
the non-Federal 4ijntity considers the
price to be reasonable.
(b) Procurement by small purchase

procedures. Small purcha.se procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the Sim-
plified Acquisition Threshold. If small
purchase procedures are used, price or
rate quotations must be obtained !rom
an adequate number of qualified
sources.
(0) Procurement by sealed bids (for-

mal advertising). BidB are publicly so-
licited and a f1rm fixed price contract
(lump sum or unit price) Is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, Is the lowest in price. The sealed
bid method is the preferred method for

§2oo.320

proouring construction. if the condi-
tions in paragraph (c)(I) of this section
apply.
(1) In order for sealed bidding to be

feaBible. the following oonditions
should be present:

(1) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available;
(ii) Two or more responsible bidders

are willing and able to compete effec-
tively ror the busineee: and
(1ii) The procurement lends itself to a

firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the baBis of price.
(2) If sea.led bids are used, the fol-

lowing requirements apply:
(1) Bids must be solicited !rom an

adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids, for state, local, and tribal
governments, the invitation for bids
must be publically advertised;
(ii) The Invitation for bids, which

will include any spec1f1cations and per-
tinent attachments, must define the
Items or services in order for the bidder
to properly respond;
(il1) All bids will be opened at the

time and place prescribed in the invita-
tdon for bids, and for local and tribal
governments, the bids must be opened
publicly;
(Iv) A firm flxed price oontract award

will be made in writing to the lowest
responsive and responsible bidder.
Where speCified in bidding documents,
factors such as discounts. transpor-
tation cost, and life cyole coste must
be considered in detenninlng which bid
is lowest. Payment discounts will only
be used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and
(v) Any or all bids may be rejected if

there is a.sound documented reason.
(d) Procurement by competitive pro-

posals. The technique of competitive
proposals 1s normally conducted with
more than one source submitting an
offer, and elt.her a fixed price or cost-
reimbursement type contract Is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used. the
followtng requirements apply:
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(1) Requests for proposals must be
publicized and ident11y all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be considered to the
maximum extent practical;
(2) Proposals must be soliCited from

an adequate number of qualified
sources;
(8) The non-Federal entity must have

a written method for conducting tech-
nical evaluations of tbe proposals re-
ceived and for selecting recipients;
(4) Contracts must be awa.rded to tbe

reeponeible firm whose proposa.l 1s
most advantageous to the program,
with price and other factors consid-
ered; and
(5) The non-Federal entity may use

competitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (AlE) profes-
sional services whereby competitors'
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of AlE professional services. It
cannot be used to purchase other types
of services though AlE firms are a po-
tential source to perform tbe proposed
effort.
(e) [Reserved]
(f) Procurement by noncompetitive

proposals. Procurement by non-
competitive proposals 1s procurement
through sol1citation of a proposal from
only one source and may be used only
when one or more of the following cir-
cumstances apply:
(1) The item is available only from a

single source;
(2) The publ1c exigency or emergency

for the requirement will not permit a
delay resulting from competitive solic-
itation;
(8) The Federal awa.rdlng agency or

pass-through entity expressly autbor-
izes noncompetitive proposals in re-
sponse toa written request from the
non-Federal entity; or
(4) After solicitation of a number of

sources. competition is determined in-
adequate.
[78 FR '8608. Dec. 26, 2013. as amended at 79
FR 75885. Dec. 19, 2014]

2 CFR Ch. II (1-1-15 EdIHon)

§200.321 Contracting with BDlalland
minority businenes, women'. buBi·
ne.. tlnterpriees, and labor IUl'Phui
area ftrDu.

(a) The non-Federal entity must take
all necessary affirmative stepe to as-
sure tbat minority businesses, women's
business enterprises, and labor surplus
area firms are used when possible.
(b) Affirmative steP8must include:
(1) Placing qualified small and mi-

nority bUSinessesand women's business
enterprises on sollcItat10n lists;
(2) Assuring that small and minority

businesses, and women's business en-
terprises are solicited whenever they
are potential sources;
(8) Dividing total requirements, when

economically feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women's busi-
ness enterprises;
(4) Establishing delivery schedules,

where the requirement permits, which
encourage partiCipation by small and
m1nority businesses, and women's bust-
ness enterprises;
(5) Using the services and assistance,

as appropriate, of such organizations as
the SmaJl Business Administration and
the Minority Business Development
Agency of the Depa.rtment of Com-
meroe; and
(6) Requiring the prime contractor, if

subcontracts are to be let, to take the
a.ffirmative steps listed in paragraphs
(1) through (5) of this section.

§200.822 Procurement of recovered
materi •••.

A non-Federal entity that is a state
agenoy or agency of a political subdivi-
sion of a state and its contractors must
comply with section 6002 of the Solid
Waste Dispoll8.lAct, as amended by the
Resource Conservation and Recovery
Act. The requirements of Section 6002
include procuring only items des-
ignated in gu1delines of the Environ-
mental Protection Agency (EPA) at 40
CFR part 247 that contain tbe h1ghest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satisfactory level of competition,
where the purchase price of the item
exoeeds 110,000 or the value of the
qua.ntity acquired during the preceding
fiscal year exceeded $10,000; procuring
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solid waste management services in a
manner that maximizes energy and re-
source recovery; and establish1ng an af-
firmative procurement program for
procurement of recovered materials
identified in the EPA guidelines.
[78 FR '18608.Dec.26. 2013. IIJ! amended at 79
FR 76885,Dec.19, 2014]

§100.323 Contract coat and price.
(a) The non-Federal entity must per-

form a cost or price analysis in connec-
tion with every procurement action in
excess of the Simpl1Qed Acquisition
Threshold including contract modifica-
tions. The method and degree of anal-
ysis is dependent on the facts sur-
rounding the particular procurement
situation, but as a starting point, the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.
(b) The non-Federal entity must ne-

gotiate proflt as a separate element of
the price for each contract in which
there is no priee competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration must be given to the
complexity of the work to be per-
formed, the risk berne by the con-
tractor, the contractor's investment,
the amount of subcontracting, the
quality of its record of past perform-
ance, and industry profit rates in the
surrounding geographical area for
s1mUarwork.
(c) Costs or prices bued on estimated

costs for contracts under the Federal
award are a.llowable only to the extent
that costs incurred or COBtestdmates
included in negotiated prices would be
allowable for the non-Federal entity
under Subpart E-Cost Principles of
this part. The non-Federal entity may
reference its own cost principles that
comply with the Federal cost prin-
ciples.
(d) The cost plus a percentage of cost

and percentage or construction cost
methods of contracting must not be
used.

§ 200.324 Federal BWardillfr Bgeney or
pa ••..through entity reVIew.

(a) The non-Federal entity muet
make available, upon request of the
Federal awarding agency or pass-
through entity, technical speciflca-

§2OO.324

tions on proposed procurements where
the Federal a.wardlng agency or pass-
through entity believes such review is
needed to ensure that the item or serv-
ice specif1ed is the one being proposed
for acquisition. This review generally
will take place prior to the time the
specification is incorporated into a so-
lioitation dooument. However, if the
non-Federal entity desires to have the
review accomplished alter a solicita-
tion has been developed, the Federal
awarding agency or pass-through enti-
ty ma.y still review the specifica.tions,
with such review usually limited to the
technical aspects of the proposed pur-
oha.se.
(b) The non-Federal entity must

make ava1lable upon request, for the
Federal awarding agenoy or pass-
through entity pre-procurement re-
view, procurement documents, such as
requests for proposals or invitations
for bids. or independent cost estimates,
when:

(1) The non-Federal entity's procure-
ment procedures or operation faUs to
comply with the procurement stand-
ards in this part;
(2) The procurement is expected to

exceed the Simplified Acquisition
Threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
(3) The proourement, whioh is ex-

pected to exceed the Simplif1ed Acqui-
sition Thrtlllbold, specifies a "brand
name" product;
(4) The proposed contract is more

than the Simplified Acquisition
Threshold and is to be awarded to
other than the apparent low bidder
under a sealed bid procurement; or
(5) A proposed contract modification

changes the scope of a contract or in-
creases the contract amount by more
than the Simplified Acquisition
Threshold.
(c) The non-Federal entity is exempt

from the pre-procurement review in
paragraph (b) of this section if the Fed-
eral awarding agency or pass-through
entity determines that its procurement
systems comply with the standards of
this part.
(1) The non-Federal entity may re-

quest that its procurement system be
reviewed by the Federal awarding
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agenoy or paes-through entity to deter-
mine whether its system meets these
standards in order for its system to be
certified. Generally, these reviews
must occur where there is continuous
high-dollar funding, and third party
contracts are awarded on a regular
basis;
(2) The non-Federal entity may Bel!-

certify its procurement system. Such
self-certificatlon must not limit the
Federal awarding agency's right to sur-
vey the system. Under a Belf-certlfi-
cation prooedure, the Federal awarding
age!lcy !!l!!.Y reh' on written aaeurancee
from the non-Federal entity that it is
oomplying with these standards. The
non-Federal entity must cite specific
pcltctes, procedures, regulatiOns, or
standards 8.8being in compliance with
these requirements and have Its system
available for review. .

§200.825 Bonding requirements.
For construction or facility improve-

ment contracts or subcontracts exceed-
ing the Simplified Aoquisition Thresh-
old, the Federal awarding agency or
pass-through entity may a.ccept the
bonding policy and requirements of the
non-Federal entity provided that the
Federa.l awarding agency or pass-
through entity has made a determina-
tion that the Federal Interest is ade-
quately protected. If such a determina-
tion h8.8not been made, the minimum
requirements must be as follows:
(a) A bid guarantee from each bidder

equivalent to five percent of the bid
price. The "bid guarantee" must con-
sist of a firm commitment such 8.8a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder will,
upon acceptance of the bid, execute
such contractual documents as may be
required within the time specified.
(b) A performance bond on the part of

the contractor for 100 peroent of the
contract price. A "performance bond"
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under such
contract.
(c) A pa.yment bond on the part of the

contractor for 100 percent of the con-
tract price. A "payment bond" Is one
executed in connection with a contraot
to assure payment as required by law

2 CFRCh. n (1-1-15 EdHlon)

of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the contract.

§200.326 Contract proviliiolUi.
The non-Federal entity's contracts

must contain the applicable provisions
described in Appendix II to Part 200-
Contract Provisions for non-Federal
Entity Oontracts Under Federal
Awards.

PBRFORHANOE AND FINANCIAL
MONITORING AND REPORTING

§200.327 FiDancial reporting.
Unle811otherwise approved by OMB,

the Federal awarding agency may so-
licit only the standard, OMB-approved
governmentwide data elements for col-
lection of f1naDcial information (at
time of publication the Federal Finan-
cial Report or such future collections
as may be approved by OMBand listed
on the OMBWeb site). ThiB informa-
tion muet be collected with the fre-
quency required by the terms and con-
ditions of the Federal award, but no
less frequently than annually nor more
frequently than quarterly except in un-
usual circumstanoes, for example
where more frequent reporting is nec-
essary for the effective monitoring of
the Federal award or could signifi-
cantly affeot program outcomes, and
preferably in coordination with per-
formance reporting.

200.328 Monitoring and reporting pro-
gram performance.

(a) MonItoring bll the non-Federal enti-
ty. The non-Federal entity is respon-
sible for oversight of the operations of
the Federal award supported activities.
The non-Federal entity must monitor
its activities under Federal awards to
assure compllance with applicable Fed-
eral requirements and performance ex-
pectations are being achieved. Moni-
toring by the non-Federal entity must
cover each program, function or activ-
ity. See also §2OO.381 Requirements for
pass-through entities.

(b) Non-construction performance re-
pOTU. The FederaJ' awarding agency
muet use standard, OMB-approveddata
elements for collection of performance
information (including performance
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progress reports, Research Perform-
ance Progress Report, or such future
collections as may be approved by OMB
and listed on the OMB Website).

(1) The non-Federal entity must sub-
mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and productivity. Intervals must
be no less frequent than annually nor
more frequent than quarterly except 1n
unusual circumstances, for example
where more frequent reporting is nee-
essarv for the effective monitoring of
the Federal award or could signifi-
ca.ntly &.tIect program outcomes. An-
nual reports must be due 90 calendar
daYBafter the reporting period; quar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Alternatively, the Federal
awarding agency or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performance
report will be due 90 calendar days
after the period of performance end
date. If a justified request is submitted
by a non-Federal entity, the Federal
agency may extend the due date for
any performance report.

(2) The non-Federal entity must sub-
mit performance reports using OMB-
approved governmentwide standard in-
formation collections when providing
performance information. All appro-
priate in accordance with above men-
tioned information collections, these
reports will contain, for each Federal
award, brief information on the fol-
lowing unless other collections are ap-
proved by OMB:

(i) A comparison of actual accom-
plishments to the objectives of the
Federal award establirshed for the pe-
riod. Where the accomplishments of
the Federal award can be quantified, a
computation of the cost (for example,
related to units of accomplishment)
may be required if that information
will be useful. Where performa.nce
trend data and analvete would be in-
formative to the Federal a.warding
agency program, the Federal awarding
agency should include thill as a per-
formance reporting requirement.

(ii) The reaeons why established
goals were not met, if appropriate.

§2oo.329

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(c) Construction performance reports.
For the most part, onsite technical in-
spections and certified percentage of
completion data are relied on heavily
by Federal awarding agencies and pass-
through entitles to monitor progress
under Federal awards and subawards
for construction. The Federal awarding
agency may require additional per-
formance reports only when considered
necessary.

(d) Significant aevelopments. Events
may occur between the scheduled per-
formance reporting dates that have sig-
nificant impact upon the supported ac-
tivity. In such caees, the non-Federal
entity must inform the Federal award-
ing agency or pass-through entity as
Boon as the following types of condi-
tions become known:

(1) Problems, delays, or adverse con-
ditions which will materially 1mpair
the ability to meet the objective of the
Federal award. This disclosure must in-
clude a statement of the action taken,
or contemplated, and any assistance
needed to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less oost than antici-
pated or producing more or different
bene!1cial results than originally
planned.

(e) The Federal awarding agency may
make site visits ae warranted by pro-
gram needs.

(f) The Federal awarding agency may
waive any performance report required
by this part if not needed.

§200.329 Reporting on real property.
The Federal awarding agency or pass-

through entity must require a non-Fed-
eral entity to submit reports at least
annually on the status of raal property
in which the Federal Government re-
tains an interest, unless the Federal in-
terest in the raal property extends 15
yaars or longer. In those instances
where the Federal interest attached is
for a. period of 15 years or more, the
Federal awarding agency or pass-
through entity, at its option, may re-
quire the non-Federal entity to report
at various multi-year frequencies (e.g.,
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every two years or every three yearll.
not to exceed a five-year reporting pe-
riod; or a Federal awa.rding agency or
pass-through entity may require an-
nual reporting for the first three years
of a Federal award and therea.1'ter re-
quire reporting every five years).

SUBRECIPIENT MONITORING AND
MANAGEMENT

§200.330 Subreclpient and contractor
determinations.
The non-Federal entity may concur-
rently receive Federal awards as e. re-
cipient. a subrecipient, and a con-
tractor, depending on the substance of
its agreements with Federal awarding
agencies and pass-through entities.
Therefore, a pa.Il8-tbrough entity must
make case-by-case determinations
whether each agreement it makes for
the diebursement of Federal program
funds casts the party receiving the
funds in the role of a subrecipient or a
contractor. The Federal awarding
agency may supply and requ1re recipi-
ents to comply with additional guid-
ance to support these determinations
provided such guidance does not con-
flict with this section.
(a) Subreciptents. A subaward Is for
the purpose of carrying out a portion of
a Federal award and creates a Federal
aesistance relatiOnship with the BUb-
recipient. See 1200.92 Subaward. Char-
acteristics which support the cluei-
fication of the non-Federal entity 8.B a
subreciplent Include wben the non-Fed-
eral entity:
(1) Determines wbo is eligible to re-
ceive wbat Federal aesistance;
(2) Has its performance measured in
relation to whether objectives of a Fed-
eral program were met;
(3) Has responsib111ty for pro-
grammatiC decision making;
(4) Is responsible for adherence to ap-
plica.ble Federal program requirements
specified in the Federal award; and
(5) In accordance with Its agreement,
uses the Federal.funds to carry out a
program for a public purpose specified
In authorizing statute. 8.B opposed to
providing goods or services for the ben-
efit of the pass-through entity.
(b) Contractors. A contract is for the
purpose of obtaining goods and services
for the non-Federal entity's own use

2 CFR Ch. II (1-1-15 EdItion)

and creates a procurement relatiOnship
with the contractor. See §2OO.22 Con-
tract. Characteristics Indicative of a
proourement relationship between the
non-Federal entity and a contractor
are when the non-Federal entity re-
ceiving the Federal funds:
(1) Providee the goods and servioes
within normal business operations;
(2) Provides similar goods or services
to many different purcba.sers;

(3) Normally operates in a competi-
tive environment;
(4) Provides goods or services that
are anc11le.ry to the operation of the
Federal program; and
(5) Is not subject to compliance re-
quirements of the Federal program as a
result of the agreement, thougb similar
requirements may apply for otber rea-
SODS.
(c) Use of judgment in maki1l.{l deter-

mination. In determining whether an
agreement between a paes-througb en-
tity and another non-Federal entity
casts the la.tter as a subreciptent or a
contractor, the substance of the rela-
tionship is more important than the
form of tbe agreement. All of the cbar-
acteristlcs listed above may not be
present in all cases, and the paas-
through entity must use judgment in
classifying each agreement as a
subaward or a procurement contract.

§200.831 RequireDleDta for pass·
through entitles.
All palls-through entitie8 must:
(a) Ensure that every 8UbaWard Is
clearly identified to the subreclpient as
a 8ubaward and includes the following
information at the time of the
subaward and if any of these data ele-
ments change, Include the ohanges in
aubeequent subaward modification.
When some of this information ill not
avatla.ble, the pass-through entity
must provide the best information
available to describe the Federal award
and subaward. Required information
includes:
(1)Federal Award Identification.
(i) Subrecipient name (which must
match the name associated with its
unique entity identifier);
(11) Subreclplent's unique entity
identifier;
(iii) Federal Award Identifica.tion
Number (FAlN);
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(tv) Federal Award Date (see 1200.89
Federal award date);
(v) Subaward Period of Performance

Start and End Date;
(vi) Amount of Federal Funds Obli-

gated by this action;
(vii) Total Amount of Federal Funds

Obligated to the subrecipient;
(v1i1)Total Amount of the Federal

Award;
(ix) Federal award project descrip-

tion, ae required to be responsive to
the Federal Funding Accountability
and Transparency Act (FFATA);
(x) Name of Federal awarding agency,

pallB-throughentity, and contact Infor-
mation for awarding offiCial,
(xi) CFDA Number and Name; the

pallB-through entity must identify the
dollar amount made available under
each Federal award and the CFDA
number at time of disbursement;
(xii) Identification of whether the

award is R&D;and
(xiii) Indirect cost rate for the Fed-

eral award (including if the de minimis
rate Is charged per §200.414Indirect
(F&A)costs).
(2) AIl requirements imposed by the

pass-through entity on the sub-
recipient so that the Federal award is
used in accordance with Federal stat-
utes, regulatiOns and the terms and
conditions of the Federal award.
(8) Any additional requirements that

the p&BB-throughentity imposes on the
subrecipient in order for the pass-
through entity to meet its own respon-
sibility to the Federal awarding agency
including identification of any required
flnancial and performance reports;
(4) An approved federally recognized

indirect cost rate negotiated between
the subrectptent and the Federal Gov-
ernment or. if no such rate exists, ei-
ther a rate negot1ated between the
pass-through entity and the sub-
recipient (in compliance with this
part), or a de minimis indirect cost
rate as defined in §200.414 Indirect
(F&A) costs. paragraph (f) of this part.
(5) A requirement that the sub-

recipient permit the pass-through enti-
ty and auditors to have access to the
8ubrecipient's records and financial
statements as necessary for the pass-
through entity to meet the require-
ments of this part; and

§200.331

(6) Appropriate terms and conditions
concerning closeout of the subaward.
(b) Eva.luate ea.ch subrecipient's risk

of noncompliance with Federal stat-
utes, regulations, and the terms and
conditions of the subaward for purposes
of determining the appropriate sub-
recipient monitoring described in para-
graphs (d) and (e) of this section, which
may include consideratton of such fac-
tors as:
(1) The subrec1p1ent's prior experi-

ence with the same or similar sub-
awards;
(2) The results of previous audits in-

cluding whether or not the sub-
recipient receives a Single Audit in ac-
cordance with Subpart F-Audit Re-
quirements of this part, and the extent
to which the same or s1milar subaward
has been audited as a major program;
(8) Whether the subrecipient has new

personnel or new or substantially
changed systems; and
(4) The extent and results of Federal

awarding agency monitOring (e.g., if
the subrectplent also receives Federal
awards directly trom a Federal award-
ing agency).
(c) Consider 1mposing specific

subaward conditione upon a sub-
recipient if a.ppropriate as described in
§200.207Spec1f1cconditions.
(d) Monitor the activ1ties of the Bub-

recip1ent as necessary to ensure that
the subaward is used Cor authorized
purposes, in compl1a.nce with Federal
statutes, regulations, and the terms
and condttdons of the subaward; and
that subaward performance goals are
achieved. Paes-through entity moni-
toring of the subreorpient must in-
clude:
(1) Reviewing financial and perform-

ance reports required by the pass-
through entity.
(2) Following-up and ensuring that

the subrectpiant takes timely and ap-
propriate action on all defic1encies per-
taining to the Federal award provided
to the subreclplent ,!rom the pass-
through entity detected through au-
dits. on-site reviews, and other means.
(3) Issuing a management decision for

audit findings perta1nIng to the Fed-
eral award provided to the subrecipient
from the pass-through entity as re-
quired by §200.621 Management deci-
sion.
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(e) Depending upon the pass-through
entity's assessment of risk posed by
the subrecipient (as described in para-
graph (b) of th18 section), the following
monitoring tools may be useful for the
pass-through entity to ensure proper
accountability and compl1ance with
program requirements and achieve-
ment of performa.nce goals:
(1) Providing subrecipfents with

training and technical assistanoe on
program-related ma.tters; and
(2) Performing on-site reviews of the

subrecipient's program operations;
(3) Arra.ng1ngfor agreed-upon-proce-

dures engagements as described in
§ 200.425 Audit services.

(0 Verify that every subrecipient is
audited as required by Subpart F-
Audit Requirements of this part when
it is expected that the subrecipient'6
Federal awards expended during the re-
spective fiscal year equaled or exceeded
the threshold set forth in 1200.501 Audit
requirements.

(g) Consider whether the results of
the subrecipient'8 audits, on-site re-
views, or other monitoring indicate
conditions that necessitate adjust-
ments to the pass-through entity's own
records.

(h) Consider ta.king enforcement ac-
tion against noncompliant subrectpl-
ents as described in §2oo.338 Remedies
for noncompliance of this part and in
program regulations.
[78 FR 786011.Dec. 26. 2018. as amended at ?9
FR ?5885,Dec. 19, 2014]

§200.332 Fixed amount eubaward&..
With prior written approval from the

Federal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Sim-
pUfiedAcquisition Threshold, provided
that the subawards meet the require-
ments for fixed amount awa.rds in
§200.201 Use of grant agreements (in-
cluding fixed amount awards), coopera-
tive agreements, and contracts.

RECORDRETENTION AND ACCESS

§ 2OO.3SS Retention requireIlU!ntll for
records.

Financial records, supporting docu-
ments, statistical records. and all
other non-Federal entity records perti-
nent to a Federal award must be re-

2 CFRCh. II (1-1-15 Edition)

tained for a period of three years from
the date of submission of the final ex-
penditure report or, for Federal awards
that are renewed quarterly or annu-
allY, from the date of the eubmisslon of
the quarterly or annual financial re-
port, respectively, as reported to the
Federal awarding agency or pass-
through entity in the case of a. sub-
recipient, Federal awarding agenoies
and pass-through entities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
Tbe only exceptlons are the following:

(a) If any l1tigatlon. claim, or audit
is started before the expiration of the
3-year period, the records must be re-
tained until all litigation, claims, or
audit findings involving the records
have been resolved and final action
taken.
(b) When the non-Federal entity Is

notified in writing by the Federal
awarding agency, cogmsant. agency for
audit, oversight agency for audit, cog-
nizs.nt agency for indirect costs, or
pass-through entity to extend the re-
tention period.
(c) Records for real property and

equipment acquired with Federal funds
must be retained for 3 years after final
disposition.
(d)When records are transferred to or

maintained by the Federal awarding
agency or pass-through entity, the S-
year retention requirement is not ap-
plicable to the non-Federal entity.
(e) Records for program income

transactions after the period of per-
formance. In some cases recipients
must report program income after the
period of performance. Where there is
such a requirement, the retention pe-
rrod for the records pertaining to the
earning of the program income starts
from the end of the non-Federal enti-
ty'S fiscal year in which the program
income is earned.
(f) Indirect cost rate proposals and

cost allocations plans. This paragraph
applies to the following types of docu-
ments and their supporting records: in-
direct cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).
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(1) If submitted far negotiation. If the
proposal, plan, or other compute.tion Is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the basis ror negutfa-
tton of the rate, then the S-yee.rreten-
tion period for 1tl! supporting records
starts from the date of such submis-
sion.

(2) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
paBB-through entity) for negotiation
purposes, then the a-year retention pe-
riod for the proposal, plan, or computa-
tion and Its supporting records starts
from the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

§200.334 Requests for tr8D8fer of
records.

The Federal awarding agency must
request transfer of certain records to
Its custody from the non-Federal enti-
ty when it determines that the records
POBSeBBlong-term retention value.
However, in order to avoid dupl1cate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

t 200.88& Methode for collection. trane·
mi88ion and dora«e of intOl'llllltion.

In accordance with the May 2013 Ex·
ecutive Order on Making Open and Ma·
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non- Federal
entity should, whenever practicable,
collect, transmit, and store Federal
award-related information in open and
machine readable formats rather than
in closed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accept
paper versions of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agency or pass-through entJty must
not require more than an original and
two copies. When original records are
electronic and cannot be altered. there
is no need to create and retain paper

§2OO.337

copies. When orig1.na.1 records are
paper, electronic versions may be sub-
stituted through the use of dupl1cation
or other forms of electronic media pro-
vided that they are subject to periodic
quality control reviews, provide rea-
sonable eafeguards against alteration.
and remain readable.

t 200.336 Access to record8.
(a) Records of non-Federal entitles.

The Federal awarding agency, Inspec-
tors Genera.l, the Comptroller General
of the United States, and the pass-
through entIty, or any of their author-
ized representatives, must have· the
right of access to any documents, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
such documents.
(b) Only under extraordinary and

rare circumstances would such access
include review of the true name of vic-
tims of a crime. Routine monitoring
cannot be considered extraordinary and
rare circumstances that would neces-
sitate access to this information. When
access to the true name of victims of a
crime is necessary, appropriate steps to
protect this sensitive information must
be taken by both the non·Federal enti-
ty and the Federal awarding agency.
Any such access, other than under a
court order or subpoena pursuant to a
bona. fide confidential investigation,
must be approved by the hea.d of the
Federal awarding agency or delegate.
(c) Expiration of right of access. The

rights of access in this section are not
limited to the required rstention pe-
riod but last as long as the records are
retained. Federal awa.rding agencies
and pass-through entities must not im-
pose any other access requirements
upon non-Federal entIties.

§ 200.337 RestrictioDs on public: access
to recorda.

No Federal awarding agency may
place restrictions on the non-Federal
entity that Umit public access to the
records of the non-Federal entity perti-
nent to a Federal award, except for
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protected personally identif1able Infor-
mation (PIT) or when the Federal
awarding agency can demonstrate that
such reoords will be kept confidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) or con-
trolled unclassified information pursu-
ant to Exeoutive Order 13556 if the
records had belonged to the Federal
awarding agency. The Freedom of In-
formation Act (5 U.S.C. 552) (FOIA)
does not apply to those records that re-
main under a non-Federal entity's con-
trol except as required under § 200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit public aocess to their
records. The non-Federal entity's
records provided to a Federal agency
generally will be subject to FOIA and
applicable exemptions.
[78 FR 78008, Dec. 2li, 2018, &.8 amended at 79
FR 75886,Dec. 19, 2014]

REMEDIES FOR NONCOMPLIANCE

§200.838 Remedies for DoncomplillDC4l.
If a non-Federal entity fails to com-

ply with Federal statutes, regulations
or the terms and conditions of a Fed-
eral award, the Federal awarding agen-
cy or pass-through ent1ty may impose
addit10nal condJtlons, as described in
1200.207 Specific conditions. If the Fed-
eral awarding agency or pass-through
entity determines that noncompliance
cannot be remedied by Imposing addi-
tional conditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ac-
tions, as a.pproprlate in the cir-
cumstances:
(a) Temporarily withhold cash pay-

ments pending correction of the defi-
ciency by the non-Federal entity or
more severe enforcement action by the
Federal awarding agency or pass-
through entity.
(b) Disallow (that is, deny both use of

funds and any applicable matching
credit for) all or part of the cost of the
activ1ty or action not in compl1ance.
(c) Wholly or partly suspend or ter-

minate the Federal award.
(d) Initiate suspension or debarment

prooeedings as authorized under 2 CFR
part 180 and Federal awarding agenoy

2 CFR Ch, II (1-1-15 Edition)

regulations (or in the case of a pass-
through entity, recommend such a pro-
ceeding be initiated by a Federal
awarding agency).
(e) Withhold further Federal awards

for the project or program.
(f) Take other remedies that may be

legally available.

t 200.839 Termination.
(al The Federal award may be termi-

nated in whole or in part as follows:
(1) By the Federal awarding agency

or pass-through entity, if a non-Fed-
eral entity falls to comply with the
terms and conditions of a Federal
award;
(2) By the Federal awarding agency

or pass-through entity for cause;
(3) By the Federal awarding agency

or pass-through entity with the con-
sent of the non-Federal entity, in
which oaae the two parties must agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated; or
(4) By the non-Federal entity upon

sending to the Federal awarding agen-
cy or pass-through entity wr1tten noti-
fication setting forth the reasons for
suob termination, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency or paS8-
through entity determines in the case
of partial termination that the reduced
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agency or pass-through entity may ter-
minate the Federal award in its en-
tirety.
(b) When a Federal award is termi-

nated or partially terminated, both the
Federal awarding agenoy or pass-
through entity and the non-Federal en-
tity remain responsible for compl1ance
with the requirements in §§2OO.343
Closeout and 200.844 Post-closeout ad-
justments and continuing responsibil-
ities.

~200.340 Notification of terminatioD
requiremeDt.

(a) The Federal agency or pass-
through entity must provide to the

130

An ACHMENT ••_.•2....---
PAGE 2± OF ••••~~~-- PAGES



OMB Guidance

non-Federal entity a notice of termi-
nation.
(b) If the Federal award is terminated

for the non-Federal entity's failure to
comply with the Federal statutes, reg-
ulattons, or terms and conditions of
the Federal award, the notification
must state that the termina.tion deci-
sion may be considered in evaluating
fUture applicatiOns received from the
non-Federal entity.
(c) Upon termination of a Federal

award, the Federal awarding agency
must provide the information required
under FFATA to the Federal Web Bite
established to fUlfill the requirements
of FFATA, and update or notlfy any
other relevant governmentwide sys-
tems or entities of any indications of
poor performance as required by 41
U.S.C. 417band 31 U.S.C. 3321 and im-
plementing guidance at 2 CFR part 77
(forthcoming at time of publ1catlon).
See also the requirements for Suspen-
sion and Debarment at 2 CFR part 180.

[78 FR 78608,Dec. 26, 2013. a.s ameDded at 79
FR 75885.Dec. 19. 2014]

§200.841 Opportunities to object, hear-
iDp ancr appeals.

Upon taking any remedy for non-
compliance, the Federal awarding
agency must provide the non-Federal
entity an opportunity to object and
provide' information and documenta-
tion challenging the suspension or ter-
mination a.ction, in accordance with
written processes and procedures pub-
lished by the Federal awarding agency.
The Federal awarding agency or pass-
through entity must comply with any
requirements for heariDgs, a.ppeals or
other administrative proceedings to
which the non-Federal entity is enti-
tled under any statute or regulation
applicable to the action involved.
[78 FR 78608,Dec. 26, 2013. a.s amended at 7f)
FR 75885.Dec. 19.2014]

§200.342 Effects of IUlpensioD and ter-
mination.

Costs to the non-Federal entity re-
5ultlng from obligations incurred by
the non-Federal entity during a sus-
pension or after termination of a Fed-
eral award or subaward are not allow-
able unless the Federal awarding agen-
cy or pass-through entity expressly au-
thorizes them in the notice of suspen-

§200.343

sion or termination or subsequently.
However, costs during suspension or
a.fter termination are allowable if:
(a) The costs result from obligations

which were properly incurred by the
non-Federal entity before the effective
date of suspension or tezmination, are
not in anticipation of it; and
(b) The costs would be allowable if

the Federal award was not suspended
or exPired normally at the end of the
period of perfonnance in whloh the ter-
mination takes effect.

CLoSEOUT

§ 200.843 ClolMlOut.
The Federal awarding agency or P&B8'

through entity will close-out the Ped-
eral award when it determines that all
applicable administrative actions and
all required work of the FedereJ award
have been completed by the non-Fed-
eral entity. This section specifies the
a.ctions the non-FederaJ entity and
Federal awarding agency or pase-
through entity must take to complete
this process at the end of the period of
performance.
(a) The non-Federal entity must sub-

mit, no later than 90 calendar days
after the end date of the period of per-
formance, all financial, performance.
and other reports as required by the
terms and conditions of the Federal
award. The Federal awarding agency or
pass-through entity may approve ex-
tensions when requested by the non-
Federal entity.
(b) Unless the Federal awarding agen-

cy or pass-through entity authorizes an
extension, a non-Federal entity must
liquidate all obligations incurred under
the Federal award not later than 90
calendar days after the end date of the
period of performance as spec1f1ed in
the terms and conditions of the Federal
a.ward.
(c) The Federal awarding agency or

pass-through entity must make prompt
payments to the non-Federal entity for
allowable reimbursable costs UDderthe
Federal award being closed out.
(d) The non-Federal entity must

promptly refund any balances of unob-
ligated cash tha.t the Federal a.warding
agency or pass-through entity paid In
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advance or paid and that are not au-
thorized to be retained by the non-Fed-
eral entity for use in other projects.
See OMB Circular A-129 and see
§200.345 Collection of amounts due, for
requirements regarding unreturned
amounts that become delinquent debts.

(e) Consistent with the terms and
conditions of the Federal award, the
Federal awarding agency or pasa-
through entity must ma.ke a. settle-
ment for any upWard or downward ad-
justments to the Federal share of oosts
after closeout reports are received.
(!) The non-Federal entity must ac-

count for any real and personal prop-
erty acquired with Federal funds or reo
ceived from the Federal Government in
accordance with §§200.310 Insurance
coverage through 200.316 Property trust
relationship and 200.329 Reporting on
real property.

(g) The Federal awarding agency or
pass-through entity should complete
all closeout actions for Federal awards
no later than one year after receipt and
acceptance of all required final reports.
[78 FR 78608. Dec. 26. 2013. as amendedat 79
FR 76886, Dec. 19, 2014]

PosT·CLosEOUT ADJUSTMENTS AND
CONTINUING RESPONSIBILITIES

§200.344 POBt-cloeeollt acUlIBtments
and continlling respoDBibilities.

(8.) The closeout of a Federal a.ward
does not affect any of the following:

(1) The right of the Federal awarding
agency or pass-through entity to dis-
allow costs and recover funds on the
basis of a later audit or other review.
The Federal awarding agency or pass-
through entity must make any cost
disallowance determination and notify
the non-Federal entity within the
record retention period.

(2) The obligation of the non-Pederal
entity to return any funds due a.Ba re-
sult of later refunds, correotions, or
other transactions including final indi-
rect cost rate adjustments.

(3) Audit requirements in Subpart
F-Audit Requirements of this part.

(4) Property management and dis-
position requirements in Subpart D-
Post Federal Award Requirements of
this part, §§200.310Insurance Coverage
through 200.316Property trust relation-
ship.

2 CFR Ch. II (1-1-15 Edition)

(6) Records retention as required in
Subpart D-Post Federal Award Re-
quirements of this part, §§200.333 Re-
tention requirements for records
through 200.337Restrictions on public
access to records.

(b) After closeout of the Federal
award, a relationship created under the
Federal award may be modifted or
ended in whole or in part with the con-
sent of the Federal awarding agency or
pass-through entity and the non-Fed·
eral ent1ty. provided the responstbfl-
ities of the non·Federa,l entity referred
to in paragraph (a) of this section, in-
cluding those for property management
a.s applicable, are considered and provi-
sions made for continuing responeibil-
ities of the non-Federal entIty, as ap-
propriate.
[78 FR 78608, Dec. 26, 2015, 8.& amended at 79
FR 76885, Dec. 19,2(14)

COLLECTION OF AMOUNTS DUE

§200.346 Collection of amounts due.
(a) Any funds paid to the non-Federal

entity in excess of the amount to
which the non-Federal entity is finally
determined to be entitled under the
terms of the Federal award constitute
a debt to the Federal Government. If
not paid within 90 calendar dayS after
demand, the Federal awarding agency
may reduce the debt by:
'(1) Making an administrative offset

aga.1nst other requests for reimburse-
ments;

(2) Withholding advance payments
otherwise due to the non-Federal entt-
ty; or
. (3)Other action permitted by Federal
statute.

(b) Except where otherwise provided
by statutes or regulations, the Federal
awarding agency will charge interest
on an overdue debt in accordance with
the Federal Cla.ims COllection Stand-
ards (31CFR parts 900through 999).The
date from which interest is computed
is not extended by litigation or the fil-
ing of any form of appeal.
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Subpart E-<ost Principles
GENERAL PROVISIONS

t 200.400 Policy guide.
The application of these cost prin-

ciples Is based on the fUndamental
premises that:
(a) The non-Federal entity is respon-

sible for the eMcient and efJectlve ad-
min1stration of the Federal award
through the appl1catlon of sound man-
agement practices.
(b) The non-Federal entity a.ssumes

responsibility for administering Fed-
eral fUnds in a manner consistent with
underlying agreements. program objec-
tives, and the terms and conditions of
the Federal award.
(c) The non-Federal entity, in rec-

ognition of its own unique combination
of staff, factl1tles, and experience, has
the primary rBsponsib1l1tyfor employ-
ing whatever form of sound organiza-
tion and management techniques may
be nece888.ryIn order to assure proper
and efficisnt administration of the
Federal award.
(d) The application of these cost prin-

ciples should require no significant
changes in the internal accounting
pol1cies and practices of the non-Fed-
eral entity. However, the accounting
practices of the non-Federal entity
must be consistent with these cost
principles and support the accumula-
tion of costs as required by the prin-
ciples, and must provide for adequate
documentation to support costs
charged to the Federal award.
(e) In reviewing, negotiating and ap-

proving cost allocation plans or indi-
rect oost proposals, the cognizant agen-
cy for indirect coste should generally
assure that the non-Federal entity is
applying these cost accounting prin-
ciples on a consistent basis during
their review and negotiation of indirect
cost proposals. Where wide variations
exist in the treatment of a given cost
item by the non-Federal entity. the
reasonableness and equity of such
treatments should be fully considered.
See §200.56Indirect (fac11ities& admin-
istrative (F&A» costs.

(!) For non-Federal entities that edu-
cate and engage students in research.
the dual role of students as both train-
ees and employees (including pre- and

1200.401

post-doctoral staff) contributing to the
completion of Federal awards for re-
search must be recognized in the appli-
cation of these principles.
(g) The non-Federal entity may not

earn or keep any profit resulting from
Federal financial a.ssistance, unless ex-
pl1cItly authorized by the terms and
conditions of the Federal award. See
also §200.307Program income.
[78 FR 786Oll.Dec. 26, 2018, as amended at 79
FR 76885,Dec.19. 2014]

I 100.401 Application.
(a) General. These principles must be

used in determining the allowable costs
of work performed by the non-Federal
entity under Federal awards. These
princ1ples also must be used by the
non-Federal entity as a guide in the
pricing of fixed-price contracts and
subcontracts where coste are used in
determining the appropriate price. The
principles do not apply to:
(1) Arrangements under which Fed-

eral financing is in the form of loans,
scholarships, fellowships, traineeships,
or other fixed amounts based on such
items as education allowance or pub-
lished tuition rates and fees.
(2) For llIEs, capitation awards,

which are awards based on case counts
or number of beneficiaries aocording to
the terms and conditions of the Federal
award.
(8) Fixed amount awards. See also

Subpart A-Acronyms and Definitions,
§§200.45 FIxed amount awards and
200.201Use of grant agreements (includ-
ing fixed amount awards), cooperative
agreements, and oontracts.
(4) Federal awards to hospitals (see

Appendix IX to Part 200-Hospital Cost
Principles).
(5) Other awards under which the

non-Federal entity 15 not required to
account to the Federal Government for
actual oosts incurred.
(b) Federal Contract. Where a Federal

contract awarded to a non-Federal en-
tity is subfect to the Cost Accounting
Standards (CAS). it incorporates the
applicable CAS clauses, Standards, and
CAS administration requirements per
the 48CFR Chapter 99 and 48CFR part
SO (FAR Part 80). CAS applies directly
to the CAS-covered contract and the
Cost Accounting Standards at 48 CPR
parts 9904or 9905takes precedence over
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the cost principles in this Subpart E-
Cost Principles of this part with re-
spect to the allocation of costs. When a
contract with a non-Federal entity is
subject to full CAS coverage, the al-
lowab1l1ty of certain costs under the
cost principles will be affected by the
allocation provisions of the Cost Ac-
counting StandArds (e.g.• CAS 414--46
CFR 9904.414.Cost of Money as an Ele-
ment of the Cost of Fac1l1ties Capital.
and CAS 417-48 CFR 9904.417,Cost of
Money as an Element of the Cost of
Capital Assets Under Construction).
apply rather the allowab1l1ty provi-
sions of 1200.449Interest. In oomplying
with those reqUirements, the non-Fed-
eral entity's application of cost ac-
counting practices for estimating, ac-
cumulating. and reporting costs for
other Federal awards and other cost
objectives under the CA8-covered con-
tract still must be consistent with its
cost accounting practices for the CAS-
covered contracts. In all cases. only
one set of accounting records needs to
be maintained for the alloca.tion of
costs by the non-Federal entity;
(c) E:remptio713. Some nopprofit orga-

nizations, because of their size and na-
ture of operations. can be considered to
be similar to for-profit entities for pur-
pose of applicability of cost principles.
Such nonprofit organizations must op-
erate under Federal cost principles ap-
pUcable to for-profit entities located at
46CFR 31.2. A listing of these organiza-
tions ill oontained in Appendix VIII to
Part 200--Nonprofit Organizations Ex-
empted From Subpart E-Coet Prin-
ciples of this part. Other organizations,
as approved by the cognizant agency
for indirect coste, may be added from
time to time.

BASICCONSIDERATIONS

§200.402 Composition of costs.
Total cost. The total cost of a Federal

award is the sum of the allowable di-
rect and allocable indirect costs less
any applicable credits.

I 200.403 Facton affecting allowability
of costs.

Except where otherwise authorized
by statute. costs must meet the fol-
lowing general criteria in order to be
allowable under Federal awards:

2 CfR Ch. II (1-1-15 Edition)

(a) Be necessary and reasonable for
the performance of the Federal award
and be allocable thereto under these
principles.
(b) Conform to any limitations or ex-

clusions set forth in these principles or
in the Federal award as to types or
amount 01 cost items.
(c) Be consistent with policies and

procedures that apply uniformly to
both federally-financed and other ac-
tivities of the non-Federal entity.
(d) Be accorded consistent treatment.

A cost may not be assigned to a Fed-
eral awa.rd as a.direct cost if any other
cost incurred for the same purpose in
like circumstances has been allocated
to the Federal award as an indirect
cost.
(e) Be determined in accordance with

generally accepted accounting prin-
ciples (GAAP), except. for state and
local governments and Indian tribes
only, &8 otherwise provided for in this
part.
(0 Not be included as a cost or used

to meet cost Bha.r1ngor matching re-
quirements of any other federally-fi-
nanced program in either the cUITBnt
or a prior period. See also §200.806Cost
sha.ring or matching paragraph (b).
(g) Be adequately documented. See

also §§200.300Statutory and national
policy requirements through 200.309Pe-
riod of performance of this part.

1200.404 BelUlOnablecosts.
A cost is reasonable if. in its nature

and amount. It does not exceed that
which would be Incurred by a prudent
person under the circumstances pre-
vailing at the time the decision wa.s
made to Incur the cost. The question of
reasonableness is particularly impor-
tant when the non-Federal entity is
predominantly federally-funded. In de-
termining reasonablenese of a given
oost, consideration must be given to:
(a) Whether the cost is of a type gen-

erally recognized as ordinary and nec-
essary for the operation of the non-
Federal entity or the proper and effi-
cient performance of the Federal
award.
(b) The restraints or requirements

imposed by such !actore &.'3: BOundbusi-
ness practices; arm's-length bar-
gaining; Federal. state, local, tribal.
and other laws and regulations; and
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terms and conditions of the Federal
award.
(c) Market prices for comparable

goods or servtcee for the geographic
area.
(d) Whether the individuals con-

cerned acted with prudence in the cir-
cumstances considering their respon-
slbll1tles to the non-Federal entity, its
employees, where applicable its stu-
dents or membership, the public at
large, and the Federal Government.
(e) Whether the non-Federal entity

significantly deviates from Its estab-
lished practnces and pohctes regarding
the incurrence of costs, which may
unjustifiably increase the Federal
award's cost.
[78 FR 78608. Dec. 26. 2013. 118 amended at 79
FR 75885.Dec. 19. 2(14)

I 200.405 Allocable costs.
(a) A cost is allocable to a particular

Federal award or other cost objectivs if
the goods or services involved are
chargeable or a.ssignable to that Fed-
eral award or cost objective in accord-
ance with relative benefits received.
This standard is met if the cost:
(1) Is incurred speclf1oa.lly for the

Federal award;
(2) Benefits both the Federal award

and other work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reasonable methods; and

(3) Is necessary to the overall oper-
ation of the non-Federal entity and is
asSignable in part to the Federal award
in accordance with the prinCiples in
this subpart.
(b) All activities which benefit from

the non-Federal entitY'1!indirect (F&A)
cost, including unallowable activities
and donated services by the non-Fed-
eral entity or third parties, wtll receive
an appropriate allocation of indirect
costs.
(c) Any cost allocable to a particular

Federal award under the principles pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund def1cienoies, to avoid re-
strictions imposed by Federal statutes.
regulations. or terms and oonditions of
the Federal awards. or for other rea-
sons. However. this prohibition would
not preclude the non-Federal entity
from shifting costs that are allowable

§200.406

under two or more Federal awards in
accordance with existing Federal stat-
utes, regulations, or the terms and con-
ditions of the Federal awardl!.
(d) Direct cost allocation principles.

If a cost benef1ts two or more projects
or activities In proportions that can be
determined withont undue effort or
coet, the coet must be allocated to the
profeote based on the proportional ben-
efit. If a cost benefits two or more
projects or activities In proportions
that cannot be determined because of
the interrelationship of the work in-
volved, then, notwithstanding para-
graph (c) of this section. the coste may
be allocated or transferred to bene-
fitted projects on any reasonable docu-
mented basis. Where the purobase of
equipment or other capital asset Is spe-
cifically authorized under a Federal
award, the costs are &85ignableto the
Federal award regardless of the use
that may be made of the equipment or
other capital asset Involved when no
longer needed for the purpose for which
it was originally required. See also
§§200.310 Insurance coverage through
200.316 Property trust relationllhip and
200.439 Equipment and other capital ex-
penditnres.
(e) If the contract is subject to CAS.

costs must be allocated to tbe contract
pursuant to the Cost Accounting
Standards. To the extent that CAS is
appl1cable. the allocation of coste in
a.ccorda.noewith CAS takes precedence
over the allocation provisions in thll!
part.
[78 FR 78608. Dec. 26. 2013, IUl amended at 711
FR 76886.Dec. 19, 2014]

f 200.406 Applicable credits.
(a) Applicable credits refer to those

receipts or reductlon-of-expenditure-
type transactions tha.t offset or reduce
expense items allocable to the Federal
award as direct or indirect (F&A)costs.
Examples of sucb traneactlons are: pur-
chase disoounts, rebates or allowances,
recoveries or indemnities on losses. in-
surance refunds or rebates. and adjust-
ments of overpayments or erroneous
charges. To the extent that such cred-
its accruing to or received by the nOD-
Federal entity relate to allowable
costs, they must be credited to the
Federal award either as a cost reduc-
tion or cash refund. as appropriate.
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(b) In some instances, the amounts
received from the Federal Government
to finance activities or service oper-
ations of the non-Federal entity should
be treated as applicable credits. Spe-
cifically, the concept of netting such
credit items (including any amounts
used to meet cost sharing or ma.tching
requirements) must be recognized in
determining the rates or amounts to be
charged to the Federal award. (See
§§200.4S6Depreciation and 200.468Spe-
cialized service facilities, for areas of
potential application in the matter of
Federal financing of activities.)
[78 FR 78608,Dec. 26, 2013, as amended a.t 79
FR 75885,Dec. 19, 20141

§200.407 Prior written approval (prior
approval).

Under any given Federal award, the
reasonableness and allocab1l1ty of cer-
tain items of costs may be difficult to
determine. In order to avoid subse-
quent disallowance or dispute based on
unreasonableness or nonallocabllity,
the non-Federal entity may seek the
prior written approval of the cognizant
agency for indirect costs or the Federal
awarding agency in advance of the in-
currence of special or unusual costs.
Prior written approval ehould include
the timeframe or IICOpeof the agree-
ment. The absence of prior written ap-
prova.l on any element. of cost w1l1not,
in itself, affect the relU;onableness or
allocability of that element, unless
prior approval is specifically required
for allowab1Uty as described under cer-
tain circumstances in the following
sections of this part:
(a) §200.201Use of grant agreements

(including fixed amount awards), coop-
erative agreements, and contracts,
paragraph (b)(5);
(b) §200.306Cost sharing or match1ng;
(c) §200.307Program income;
(d) 1200.308Revision of budget and

program plans;
(e) 1200.311Real property;
(0 §200.318Equipment;
(g) 1200.832Fixed amount subawards;
(h) §200.413Direct costs, paragraph

(c);
(1) §200.430 Compensation-personal

services, paragraph (h);
(j) 1200.431Compensation-fringe ben-

efits;
(k) §2110.438Entertainment costs;

2 CFRCh. II (1-1-15 Eclt\on)

0) 1200.439Equipment and other cap-
ital expenditures;
(m) 1200.440Exchange rates;
(n) §200.441Fines, penalties, damages

and other settlements;
(0) §2OO.442Fund raising and invest-

ment management costs;
(P) §200.445Goods or services for per-

Bonal use;
(q) 1200.447 Insurance and indem-

nificat1on;
(r) §200.454 MemberBhips. subscrip-

ttons, and profe88ional activity costs,
paragraph (c);
(s) 1200.455Organization costs;
(t) 1200.456Participant support costs;
(u) §200.458Pre-award costs;
(v) 1200.462Rearrangement and re-

conversion costs;
(w) §2OO.467Selling and marketing

costs;
(x) §200.470Taxes (including Value

Added Tax); and
(y) 1200.474Travel costs.

[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 7588li,Dec. 19, 2014]

§200.408 Limitation on allowance of
coats.

The Federal award may be subject to
statutory requirements that limit ths
allowab1l1ty of costs. When the max-
imum amount allowable under a limi-
tation 1sless than the total amount de-
termined in aooordance with the prin-
ciples in this part, the amount not re-
coverable under the Federal award may
not be charged to the Federal award.

§200.409 Special consicieratioDli.
In addition to the basic consider-

ations regarding the allowab1l1ty of
costs highlighted in this subtitle, other
subtitles in this part describe special
cons1derations and requirements appli-
ca.ble to states, local governments. In-
dian tribes. and IHEs. In addition, cer-
tain provisions among the items of cost
in this subpart, are only a.pplicable to
certain types of non-Federal entities,
as speCified in the following sections:
(a) Direct a.nd Indirect (F&A) Costs

(§§200.412 Classification of oosts
through 200.415Required certifications)
of this subpart;
(b) Special Considerations for States,

Local Governments and Indian Tribes
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(§§200.416 Cost allocation plans and in-
direot cost proposals and 200.417 Inter-
agency service) of th1s subpart; and
(c) Special Considerations for Insti-

tutions of Higher Education (§§2Oll.418
Costs incurred by states and local gov-
ernments and 200.419 Cost aocounting
standards and disolosure statement) of
this subpart.

§200.410 Collection of unallowable
code.

Payments made for costs determined
to be unallowa.ble by either the Federal
a.warding agency, cognizant agency for
indlreot costs. or pass-through entity,
either as direot or indirect coste, must
be refunded (including interest) to the
Federal Government in acoordanoe
with instruotions from the Federal
agenoy that determined the oosts are
unallowable unless Federal statute or
regulation directs otherwise. See also
Subpart D-Post Federal Award Re-
quirements of this part, §§2Oll.300 Stat-
utory a.ndna.tlonal policy requirements
through 200.309 Period of performance.

§ 200.411 Adjustment of previously De·
,otiated indirect (F&.A)cost rates
containln, unaUowable costs.

(a) Negotiated indirect (F&A) cost
rates based on a proposal later found to
have included costs that:

(1) Are unallowable as specified by
Federal statutes, regulations or the
terms a.nd conditions of a Federal
award; or
(2) Are unallowable because they are

not allocable to the Federal award(s),
must be adjusted, or a refund must be
made, in accordance with the requ1re-
ments of this section. These adjust-
ments or refunds are designed to cor-
rect the proposals used to establish the
rates and do not constitute a reopening
of the rate negotiation. The adjust-
ments or refunds w1ll be made regard-
less of the type of rate negotiated (pre-
determined, final. fixed. or provi-
sional).
(b) For rates covering a future fiscal

year of the non-Federal entity, the un-
allowable costs will be removed from
the indirect (F&A) cost pools and the
rates appropriately adjusted.
(c) For rates oovering a past period,

the Federal share of the unallowable
costs will be computed for each year

§200.413

involved and a cash refund (including
interest chargeable in accordanoe with
applioable regulations) will be made to
the Federal Government. If cash re-
funds are made for past periods covered
by provtsional or fixed rates, a.ppro-
priAte adjustments will be made when
the rates are finalized to a.void dupl1-
cate reoovery of the unallowable costs
by the Federal Government.
(d) For rates covering the current pe-

riod, either a rate adjustment or a. re-
fund, as de8Cll'1bedin para.graphs (b) and
(0) of th1s section, must be required by
the cogn:l.zantagency for indirect costs.
The choice of method must be at the
discretion of the cognizant agency for
indirect costs, based on its judgment as
to which method would be most prac-
tical.
(e) The amount or proportion of unal-

lowable costs included in each year's
rate will be assumed to be the same as
the amount or proportion of unallow-
able costs Included in the base year
proposal used to establish the rate.

DlRECTAND INDIRECT(F&A) COSTS

§ZOO.412 Classification of eoeu.
There Is no universal rule for

classifying certain costs as either di-
reot or indirect (F&A) under every ac-
counting system. A cost may be direct
with respect to some specific service or
function, but indirect with respect to
the Federal award or other final cost
objective. Therefore. it is essential
that each item of cost inourred for the
same purpose be treated consistently
in l1ke circumstanoes either as a direct
or an indirect (F&A) cost in order to
av01d possible double-cbarging of Fed-
eral awards. Guidelines for determining
direct and indirect (F&A) costs charged
to Federal awards are provided in this
subpart.

§200.418 Direct costs.
(a) General. Direct coste are those

costs that can be identified ePBoifioally
with a particular final oost objective,
suoh as a Federal award, or other inter-
nally or externally funded activity, or
that can be directly assigned to such
aotivities relatively easily with a high
degree of accuracy. Costs incurred for
the same purpose in like circumstances
must be treated consistently as either
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direct or indirect (F&A) costs. See also
§200.405 Allocable costs.
(b) Application to Federal awards.

Identification with the Federal award
rather than the nature of the goods and
services involved is the determining
factor in distinguishing direct from in-
direct (F&A) costs of Federal a.wards.
Typical costs charged directly to a
Federal award. are the oompensation of
employees who work on that award,
their related fringe benefit costa, the
costs of materia.ls and other items of
expense incurred for the Federal award.
If directly related to a specific award,
certain costs that otherwise would be
treated as indirect costs may also in-
clude extraordinary utility consump-
tion, the cost of materials supplied
from stock or services rendered by spe-
cialized facilities or other institutional
service operations.
(c) The salaries of admiDistrative and

clerical staff should normally be treat-
ed as indirect (F&A) costs. Direct
charging of these costs ma.y be appro-
priate only if all of the following condi-
tions are met:
(1) Administrative or clerical serv-

ices are integral to a project or a.ctiv-
ity;
(2) Indjviduals involved can be spe-

Cifically identified with the project or
activity;
(3) Such oosts are explicitly included

in the budget or have the prior written
approval of the Federal a.wardingagen-
cy;and
(4) The costa are not also recovered

as indirect costs.
(d) Minor· item3. Any direct cost of

minor amount may be treated as an in-
direct (F&A) cost for reasons of practi-
oa.lity where such accounting treat-
ment for that item of cost is consist-
ently appl1ed to all Federal and nOD-
Federal cost objectives.
(e) The costs of certain activities are

not allowable as charges to Federal
awards. However, even though these
costs are unallowable for purposes of
computing oharges to Federal a.wards,
they nonetheless must be treated as di-
rect costs for purposes of determining
indirect (F&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity's indirect costs if they
represent a.ctivities which:
(1)Include the salaries of personnel,

:1CFRCh. II (1-1-15 EdHon)

(2)OCCUpyspace, and
(3)Benefit from the non-Federal enti-

ty's indirect (F&A)costs.
(f) For nonprofit organizations, the

costs or activities performed by the
non-Federal entity primarily as a serv-
ice to members, clients, or the general
public when s1gn1f1cant and neceeearv
to the non-Federal entity's mission
must be trea.ted &8 direct costs whether
or not allowable, and be allocated an
equitable share of indirect (F&A)costs.
Some examples of these types of activi-
ties include:
(1)Ma.intenance of membership rolls,

subscriptions, publications, and related
functions. See also § 200.454 Member-
ships, subsCriptiOns, and proressionat
activity costs.
(2) Providing services and informa-

tion to members. legislative or a.dJDin-
istrative bodies, or the public. See a.lso
§§ 200.454 Memberships, subscriptions,
and professional activity costs a.nd
2OO •.so Lobbying.
(3) Promotion, lobbying, and other

forms of public relations. See also
§§200,421 Advertising and public rela.-
tions and 200.450 Lobbying.
(4) Conferences except those held to

conduct the general administration of
the non-Federal entity. See also
1200.432 Conferences.
(5) Maintenance, protection, and in-

vestment of special funds not used in
operation of the non-Federal entity.
See also 1200.442 Fund ra.1sing and in-
vestment management costa,
(6) Administration of group benefits

on beha.lf of members or clients, in-
cluding life and hospital insurance, an-
nuity or retirement plans, and finan-
cial a.1d. See also 1200.431 Oompenaa-
tion-ft1nge benefits.
['18 FR '18608,Dec. 26, 2013, as amended at 79
FE. '16886,Deo. 19, 2014]

§200.414 Indirect (F&.A) costs.
(a) Facilities and Administration Classi-

fication. For major IHEs and major
nonprofit organizations, indireot (F&A)
costs must be classified within two
broad categories: "Facilities" and
"Administration." "Facilities" is de-
fined as depreciation on buildings,
equipment and capital improvement,
interest on debt associa.ted With cer-
tain buildings, equipment and capital
improvements, and operations and
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maintenance expenses. "Administra-
tion" is defined as general administra-
tion and general expenses such as the
director's office. accounting. personnel
and all other types of expenditures not
listed specifically under one of the sub-
categories of "Facilities" (including
cross allocations from other pools.
where applicable). For nonprofit orga-
nizations, library expenses are included
in the "Administration" categOry; for
institutions of higher education, they
are included in the "Facilities" cat-
egory. Major IREs are defined as those
required to use the Standard Format
for Submission as noted in Appendix III
to Part 200-Indirect (F&A)Costs Iden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEs) paragraph C. 11.
Major nonprofit organizations are
those which receive more than $10mil-
lion dollars in direct Federal funding.
(b) Diversity of nonprofit organizations.

Because of the diverse characteristics
and a.ccounting praotioes of nonprofit
organizations. it is not possible to
specify the types of cost whioh may be
olassified as indirect (F&A) cost in s.ll
situations. Identification with a Fed-
eral award rather than the nature of
the goods and services involved is the
determining factor in distInguishing
direct from indirect (F&A) costs of
Federal awards. However. typics.l ex-
amples of indirect (F&A) cost for many
nonprofit organizations may include
depreciation on buildings and equip-
ment. the coste of operating and main-
ta.1n1ngfac1l1ties. and general adminis-
tration and geners.l expenses. such as
the salarree and expenses of executive
offioers. personnel administration. and
aocounting.

(c) Federal Age7lCll Acceptance of Nego-
tiated Indirect Cost Rates. (See also
§200.S06Cost sharing or matching.)
(1) The negotiated rates must be ac-

cepted by all Federal a.warding agen-
cies. A Feders.l awarding agency may
use a rate different from the negotiated
rats for a class of Federal awards or a
single Federal award only when re-
quired by Federal statute or regula-
tion, or when approved by a Federal
awarding agency head or delegate
based on documented justification as
described in paragraph (c)(3) of this
section.

§200A14

(2)The Federal awarding agency head
or delegate must notify OMBof any ap-
proved deviatdons,
(3) The Federal awa.rding agency

must implement, and make publicly
available. the policies. procedures and
general decision making criteria that
their programs will follow to seek and
justify deviatdons from negotiated
rates.
(4)As required under §200.203Notices

of funding opportunities. the Federal
awarding agency must include in the
notice of funding opportunity the poli-
cies rela.ting to indirect cost rate reim-
bursement, match1ng. or cost share as
approved under paragraph (e)(l) of this
section. As appropriate, the Federal
agency should incorporate discussion
of these policies into Federal awarding
agency outreach activities with non-
Federal entities prior to the posting of
a notice of funding opportunity.
(d) Pass-through entities are subject

to the requirements in §200.831Re-
quirements for pass-tbrough entities.
paragraph (a)(4).
(e) Requirements for development

and submission of indirect (F&A) cost
rate proposals and cost allocation
plans a.re contained In Appendices ill-
vn and Appendix IX as follows:
(1)Appendix ill to Part 200-Indirect

(F&A) Costs Identification and Assign-
ment. and Rate Determination for In-
stitutions of Higher Education (TIlEs);
(2)Appendix IV to Part 200-Indirect

(F&A) Costs Identification and Assign-
ment. and Rate Determination for Non-
prof'lt Organizations;
(3) Appendix V to Part 200-State/

Local Governmentwide Central Service
Cost Allocation Plans;
(4) Appendix VI to Part 200-Public

AsSistance Cost Allocation Plans;
(5) AppendiJ.:vn to Part 200-States

and Local Government and Indian
Tribe Indirect Cost Proposals: and
(6) Appendix IX to Part 200-Hospital

Cost Principles.
(f) In addition to the procedures out-

lined in the appendices in paragra.ph (e)
of this section. any non-Federal entity
that has never received a negotiated
indirect cost rate, exoept for those non-
Federal entities described in Appendix
vn to Part 2O~States and Local Gov-
ernment and Indian Tribe Indirect Cost
Proposals. paragraph Di l .b, may elect
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to charge a de minimis rate of 10%of
modified total direct costs (MTDC)
which may be used IndeflIlltely.As de-
scribed in §200.403Factors a.f1'ect1nga.l-
lowab1l1tyof costs. costs must be con-
sistently charged as either indirect or
direct costa, but may not be double
charged or inconsistently cha.rged as
both. H chosen. this methodology once
elected must be used consistently for
all Federal awards until such time as a
non-Federal entity chooses to nego-
tiate for a rate. which the non-Federal
entity may apply to do at any time.
(g)Any non-Federal entity that has a

current federally negotiated indirect
cost rate may apply for a one-time ex-
tension of the rates in that agreement
for a period of up to four years. This
extension will be subject to the review
and approva.l of the cognizant agency
for indirect costs. H an extension is
granted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
4-year extension. the non-Federa.l enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extensions (up to
four years) are permitted if a renegoti-
ation is completed between each exten-
sion request.
[78 FR 78608, Dec. 26, 2013, 118 amendedat 79
FR75886. Dec.19. 2(14)

§ 200,416 Required certifications.
Required certifications include:
(a) To assure that expenditures are

proper and in accordance with the
terms and oonditions of the Federal
a.ward and approved project budgets.
the annual and final fiscal reporte or
vouchers requesting payment under the
agreements must include a certifi-
cation. signed by an official who Is au-
thorized to legally bind the non-Fed-
eral entity. which reads as follows: "By
signing this report. I certify to the best
of my knowledge and bellef that the re-
port is true. complete, and accurate.
and the expenditures. disbursements
and cash receipts are for the purposes
and objectives set forth in the terms
and conditions of the Federal award. I
am aware that any false. fictitious. or
fraudulent information. or the omis-
sion of any material fact. may subject
me to criminal. civil or administrative
penalties for fraud, false statements.
false claims or otherwise. (U.S. Code

2 CFR Ch .• (1-1-15 Edition)

Title 18. Section 1001and Title 31. sec-
tions 8729-3780and 3801-3812)."
(b) Certification of cost allocation

plan or indireot (F&A) oost rate pro-
posal. Each cost allocation plan or in-
direct (F&A) cost rate proposal must
comply with the following;
(1)A proposal to establish a cost a.llo-

cation plan or an indireot (F&A) cost
rate. whether submitted to a Federal
cognizant agency for indirect costs or
maintained on file by the non-Federal
entity •.must be certified by the non-
Federal entity using the Certificate of
Cost Allocation Plan 01' Certificate of
Indirect Coste as set forth in Appen-
dioesm through vn. and Append1.IIX.
The certificate must be signed on be-
half of the non-Federal entity by an in-
dividual at a level no lower than vice
president or chief financial officer of
the non-Federal entity that submits
the proposal.
(2) Unless the non-Federal entity has

elected. the option under §200.414Indi-
rect (F&A) costs. paragra.ph (0. the
Federal Government may either dis-
allow all indirect (F&A) costs or uni-
laterally establish such a plan or rate
when the non-Federal entity failS to
submit a certified proposal for estab-
lishing such a plan or ra.te in accord-
anoe with the requirements. Such a
plan or rate may be based upon audited
historical data or such other data that
have been furnished to the cognizant
agency for indirect costs and for which
it ca.n be demonstrated that all unal-
lowable coste have been excluded.
When a cost a.llocation plan or indirect
cost rate Is unilaterally establiehed by
the Federal Government because the
non-Federal entity failed to submit a
certified proposal. the plan or rate es-
tablished will be set to ensure that po-
tentially unallowable coste will not be
reimbursed.
(c) certificatiOns by non-profit orga-

nizations as a.ppropriate that they did
not meet the definition of a major non-
profit organization as deflIled in
§200.414Indirect (F&A) coste. para-
graph (a.).
(d) See also §200.450Lobbying for an-

other required certification.
['18 FR 78608. Dec. 26, 2013, as amended at 79
FR 76886. Dec.19, 2014]
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SPECIAL CONSIDERATIONS FOR STATES,
LocAL GovERNMENTS A.'ID INDIAN
TRIBES

§200.416 Cost allocation planll and in·
direct eotIt proposals.

(a) For states, local governments and
Indian tribes, certain services, such as
motor pools, oomputer centers, pur-
cha.sing, a.ccounting, etc., are provided
to operating agencies on a centralised
basts. Since Federal awards are per-
formed within the individual operating
agencies. there needs to be a process
whereby these central service costa can
be identified and assigned to benefitted
activities on a reasonable and con-
sistent basis. The central service cost
allocation plan provides that procese.
(b) Individual operating agencies

(governmental department or agency),
normally oharge Federal awards for in-
direct costa through an indirect cost
rate. A separate indirect cost rate(s)
proposal for each operating agency is
usually necessary to claim indirect
costs under Federal awards. Indirect
costs inolude:
(1) The indirect coste originating in

eaon department or agency of the gov-
ernmental unit carrying out Federal
awards and
(2)The costs of central governmental

servioes distributed through the cen-
tral service cost allocation plan and
not otherwise treated as direct costa.
(c) The requiremente for development

and submreeron of cost allocation plans
(for central service costs and public as-
sistance programs) and indirect cost
rate proposals are contained in appen-
dices IV, V and VI to this part.

1200.417 Interagency aervice.
The oost of services provided by one

agency to another within the govern-
menta.l unit may include allowable di-
rect coste of the service plus a pro-
rated share of indireot costs. A stand-
ard indirect cost allowance equal to
ten percent of the direct saJary and
wage cost of providing the service (ex-
cluding overtime, shift premiums, and
fringe benefits) may be used in Heu of
determining the actua.l indirect oosts
of the service. These services do not in-
olude centralized services included In
central service cost allocation plans as
described in Appendix V to Part 200--

5200.419

State/Local Government and Indian
Tribe-Wide Central Service Cost Allo-
cation Plans.

SPECIAL CONSIDERATIONS FOR
INSTITUTIONS OF HIGHEREDUCATION

§200.418 Costs incurred by l!ltatesand
local governmenu.

Costs incurred or paid by a state or
locaJ government on beha.lf of Its IHEs
for fringe benefit programs, such as
pension coste and FICA and any other
costs speCifically incurred on behalf of,
and in direct benefi t to, the IHEs, are
allowable coste oi sucb IREs whether
or not tbese coste are recorded in the
accounting records of the institutions,
subject to the following:
(a) Tbe costa meet the requirements

of §§200.402 Composition of costs
througb roO.411 Adjustment of pre-
viously negotiated indirect (F&A) cost
rates containing unallowable costs, of
this subpart;
(b) Tbe costs are properly supported

by approved cost allocation plans in ac-
cordance with applicable Federal cost
accounting principles in this part; and
(c) The costs are not otherwise borne

directly or indirectly by the Federal
Government.

§200.4111Coet accounting stanciardB
and di8cl081U'eabdeJllent.

(8) An !HE that receives aggregate
Federal awards totaling $50million or
more in Federal awards subject to this
part in its most recently completed fis-
cal year must comply with the Cost
Accounting Standards Board's cost ac-
oounting standards located at 48 CFR
9905.501.9905.502.9905.505,and 9905.506.
CAS-covered contracts awarded to the
IREs are subject to the CAS require-
ments at 48 CFR 9900through 9999and
49 CFR part 30(FAR Part SO).

(b) DisclosuTe statement. An IRE that
receives aggregate Federal awards to-
taling $50 million or more subject to
this part during ita most recently com-
pleted fiscal year must disclose their
cost accounting practices by filing a
Disclosure Statement (DS-2), which Is
reproduced in Appendix III to Part
200-Indlrect (F&A) Costs Identifica-
tion and A88ignment. and Rate Deter-
mination for Institutions of HIgher
Education (IREs). With the approval of
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the cognizant agency for indirect costs,
an DIE may meet the D8-2 submission
by submitting the D8-2 for each bust-
ness unit that received $50 million or
more In Federal awards.

(1) The D8-2 must be submitted to
the cogn1za.ntagency for indirect costs
with a copy to the DIE's cognizant
agency Coraudit.
(2) An DIE is responsible for main-

taining an accurate D8-2 and com-
plying with disclosed cost accounting
practices. An IRE must file amend-
ments to the D8-2 to the cogn1Unt
agenoy for ind1rectcosts six months in
advance of a disclosed practice be1ng
changed to comply with a new or modi-
fied standard, or when a practice is
changed for other reasons. An !HE may
proceed with implementing the change
only if it has not been notified by the
Federal cognizant agency for indirect
costs that either a longer period will be
needed for review or there are concerns
with the potential change within the
six months pertod. Amendments of a
D8-2 may be submitted at llJlY time.
Resubmission of a complete, updated
D8-2 Is discouraged except when there
are extensive changes to dtsclosed
practices.

(3) Cost and funding adjustments. Cost
adjustments must be made by the cog-
nizant agency for indirect costs If an
DIE fails to comply with the cost poli-
cies in this part or falls to consistently
Collowits esta.blisbed or disclosed cost
accounting practaces when estimating,
accumulating or reporting the costs of
Federal awards, and the aggregate cost
impact on Federal awards is material.
The cost adjustment must normally be
made on an aggregate basis for all af-
Cected Federal awards through an ad-
justment of the mE's future F&Acosts
rates or other means considered appro-
priate by the cognizant agency for indi-
rect costs. Under the terms of CAScov-
ered contra.cts, adjustments In the
amount of funding provided may also
be required when the estimated pro-
posal oosts were not determined in ac-
cordance with established cost ac-
counting practices.
(4) Overpayments. Exce85 amounts

paid In the aggregate by the Federal
Government under Federal awards due
to a noncompliant cost accounting
practice used to estimate, accumulate,

2 CFR Ch. II (1-1-15 Edition)

or report costs must, be credited or re-
funded. as deemed appropriate by the
cognizant agency for indirect costs. In-
terest applicable to the excess amounts
paid in the aggregate during the period
of noncompliance must also be deter-
mined and collected In accordance with
applicable Federal agency regulations.

(6) Compliant cost accounting practice
changes. Changes from one compliant
cost accounting practice to another
oompllant practice that are approved
by the cognizant agency for ind1rect
costa may require cost adjustments if
the change hae a. ma.terial effect on
Federa.] awards and the changes are
deemed appropriate by the cognizant
agency for indirect costs.

(6) Responsibilities. The cognizant
agency for indirect cost must:
(i) Determine cost adjU1ltments for

all Federal awards in the aggrega.te on
behalf of the Federal Government. Ac-
tions of the cognizant agency for indi-
rect cost in making cost adjU1ltment
determinations must be coordinated
with all affected Federal a.warding
agencies to the extent necessary.

(11) Prescribe guidelines and establish
internal prooedures to promptly deter-
mine on behalf of the Federal Govern-
ment that a D8-2 adequately discloses
the IRE's cost accounting practices
and that the disclosed practices are
compliant with applicable CAS and the
reQuiremente of this part.

(111) Distribute to all affected Federal
awarding agencies any DS-2 determina-
tton of adequacy or noncompliance.
[78 FR 7B608,Dec.26. 2013, /l.Il &.mended at 79
FR 76886.Dec. 19. 2014]

GENERAL PROVISIONS FOR SELECTED
ITEMS OF COST

I 200.420 ConsideratloDS for .elected
iteDUI of eoet.

This section provides principles to be
applied in establishing the allowability
of certain Items involved In deter-
mining cost, in addition to the require-
ments of Subtitle n. Basic Consider-
ations of this subpart. These principles
apply whether or not a particular item
of cost is properly treated as direct
cost or Indirect (F&A) cost. Failure to
mention a particular Item of cost is
not intended to imply that It Is either
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allowable or unallowable; rather. deter-
mination as to allowab1lity in each
case should be based on the treatment
provided for similar or related items of
cost. and based on the principles de-
scribed in §§200.402 Composition of
costs through 200.411 Adjustment of
previously negotiated indirect (F&A)
cost rates containing unallowable
coste. In case of a discrepanoy between
the proV1Bionsof a speo1!1c Federal
award and the provisions below. the
Federal award governs. Criteria out-
lined in §200.40S Factors affecting 0.1-
lowabiUty of costs must be applied in
determining allowability. See also
§200.102 Exceptions.

§200.421 AdvertisiDr and public reIa·
tioJUJ.

(a) The term advertiSing oosts means
the costs of advertising media and cor-
ollary adm1n1strative coste. Adver-
tising media include magazines, news-
papers. radio and television. direct
mail. exhibits. electronic or computer
transmittals. and the like.
(b) Tbe only allowable advertising

coste are those which are sclely for:
(1) The recruitment of personnel re-

quired by the non-Federal entity for
performance of a Federal award (See
also §200.463 Recruiting coste);
(2) The procurement of goods and

services for the performance of a Fed-
eral award;

(3) The disposal of scrap or surplus
materials acquired in the performance
of a Federal award except when non-
Federal entities are reimbursed for dill-
posal costs at a predetermined amount;
or
(4) Program outreach and other spe-

cific purposes necessary to meet the re-
quirements of the Federal award.
(c) The term "public relations" in-

cludes community relations and means
those activities dedicated to maintain-
ing the image of the non-Federal entity
or maintaining or promoting under-
standing and favorable relations with
the community or publio at large or
any segment of the public.
(d) The only allowable public rela-

tions costs are:
(1) Costs specifically required by the

Federal a.ward;
(2) Costs of communicating with the

public and press pertaining to spectnc

§200,424

activities or accomplishments which
result from performance of the Federal
a.ward (these coste are considered nec-
essary as part of the outreach effort for
the Federal a.ward);or
(3) Costs of conducting general liai-

son with news media and government
public rela.tions officers, to the extent
that such activities are limited to com-
mumcatton and liaison necessary to
keep the public informed on matters of
public concern, such a.s notices of fund-
ing opportllIrlties, financial matters,
etc.
(e) Unallowable advertising and pub-

lic relations costs include the fol-
lowing:

(1) All advertising and public rela-
tions costs other than as specified in
paragraphs (b) and (d) of this section;
(2) Costs of meetings, conventions,

convocations, or other events related
to other activities of the entity (see
also §200.432 Conferences), including:
(i) Costs of displays, demonstrations,

and exhibits;
(ii) Coste of meeting rooms, hospi-

tality suites. and other spectal [ac111-
ties used in conjunction with shows
and other special events; and
(11i)Sa.larles a.nd wages of employees

engaged in setting up and displaying
exhibits, making demonstrations, and
providing briefings;

(3) Costs of promotional items and
memorab1l1a. including models. gifts,
and souvenirs;
(4) Costs of advertising and public re-

lations designed solely to promote the
non-Federal entity.

§200.422 Advisory COUDcils.
Costs Incurred by a.dvisory councils

or committees are una.llowable unless
authorized by statute. the Federal
awarding agency or as an indirect cost
where allocable to Federal awards. Bee
§200.444 General coste of government,
applicable to states. local governments
and Indian tribes.

§200.423 Alcoholic beverages.
Costs of alcoholic beverages are unal-

lowable.

§200.424 Alumni/ae activities.
Costs incurred by mEl! for, or in sup-

POrt of, alumni/as activities are unal-
lowable.
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§200.425 Audit services.
(a) A reasonably proportionate share

of the costs of audits required by, and
performed in accordance with, the Sin-
gle Audit Act Amendments of 1996 (31
U.S.C. 7501-7507). as implemented by re-
quiremente of this part. are allowable.
However, the following audit costs are
unallowable:
(1) Any costs when audits required by

the Single Audit Act and Subpart F-
Audit Requirements of this part have
not been conducted or have been con-
ducted but not in accordance there-
with; and
(2) Any costs of auditing a non-Fed-

eral entity that 1s exempted from hav-
ing an audit conducted under the Sin-
gle Audit Act and Subpart F-Audit
Requirements of this part because its
expenditures under Federal awards are
less than $750,000 during the non-Fed-
eral entity's fiscal year.
(b) The coste of a financial statement

audit of a non-Federal entity that does
not currently have a Federal award
may be included in the indirect cost
pool for a cost allocation plan or indi-
rect cost proposal.
(c) Pass-through entities may charge

Federal awards for the cost of a.greed-
upon-procedures engagements to mon-
itor Bubrecipients (in accordance with
Subpart D-Post Federal Award Re-
quirements of this part, §§200.330 Sub-
recipient and contractor determina.-
tions through 200.332 Fixed Amount
Subawards) who are exempted from the
reQuiremente of the Single Audit Act
and Subpart F-Audit Requirements of
this part. This cost ill allowable only if
the agreed-upon-procedures engage-
ments are:
(1) Conducted in accordance with

GAGASattestation standards;
(2) Paid for and arranged by the pass-

through entity; and
(3) Limited in scope to one or more of

the following types of compliance re-
quirements: activities allowed or
unallowed; allowable costs/cost prin-
ciples; eligibility; and reporting.

§200.426 Bad debts,
Bad debts (debts which have been de-

termined to be uncollectable), includ-
ing losses (whether actual or esti-
mated) arising from uncollectable ac-
counts and other claims, are unallow-

2 CFR Ch. II (1-1-15 Edition)

able. Related collection costs, and re-
lated legal costs, arising from such
debts after they have been determined
to be uncollectable are also unallow-
able. See also 5200.428 Collections of
improper payments.

§200.427 Bondiug-"-
(a) Bonding costs arise when the Fed-

eral awarding agency requires 888ur-
ance against financial lOBSto itself or
others by reason of the act or default
of the non-Federal entity. They arise
also in 1n1ltances where the non-Fed-
eral entity requires similar assurance,
including: bonds as bid, performance,
payment, advance payment, infringe-
ment, and fidelity bonds for employees
and officials.
(b) Costs of bonding required pursu-

ant to the terms and conditions of the
Federal award are allowable.

(c) Costs of bonding required by the
non-Federa.l entity in the general con-
duct of its operations are allowable as
an indirect cost to the extent that such
bonding is in accordanoe with BOund
business practice and the rates and pre-
miums are reasona.ble under the cir-
cumstances.

§ZOO.428 Collections of improper pay-
ments.

The costs incurred by a non-Federal
entity to recover 1mproper payments
are allowable as either direct or indi-
rect costs, as appropriate. Amounts
collected may be used by the non-Fed-
eral entity in accordance with cash
management standards set forth in
§200.305 Pallment.

§200.429 Commencement and convoca-
tiOD costs.

For IHEs, costs incurred for com-
menoements and convooations are un-
allowa.ble,except as provided for in Ap-
pendix III to Part 200-Indlrect (F&A)
Costs Identification and ASSignment,
a.nd Rate Determination for Institu-
tions of Higher Education (IREs), para-
graph (B)(9) Student Administration
and Services, as student actlv1ty costs.

§ 200,430 Compensation-personal
services.

(a) General. Compensation for per-
sona.l services includes all remunera-
tion, pa1d currently or accrued. for
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services of employees rendered during
the period of performance under the
Federal award, including but not nec-
essarily limited to wages and salaries.
Compensation for personal services
may also include fringe benefits which
are addressed in §200.431Compensa-
tion-fringe benefits. Costs of com-
pensation are allowable to the extent
that they satisfy the specific require-
ments of this part, and that the total
compensation for individual employ-
ees:
(1) Is reasonable for the servioes ren-

dered and conforms to the establ1shed
written policy of the non-Federal enti-
ty consistently appl1ed to both Federal
and non-Federal activities;
(2) Follows an appointment made in

accordance with a non-Federal entity's
laws and/or rules or written policies
and meets the requirements of Federal
statute, where applicable; and
(3) Is determined and supported as

provided in paragraph (i) of this sec-
tion, Standards for Documentation of
Personnel Expenses, when applicable.
(b) Reasonableness. Compensation for

employees engaged in work on Federal
awards will be considered reasonable to
the extent that it is consistent with
that paid for simllar work In other ac-
tivities of the non-Federal entity. In
cases where the kinds of employees re-
Quired for Federal awards are not found
in the other activities of the non-Fed-
eral entity, compensation w1ll be con-
sidered reasonable to the extent that it
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.
(c) PTo/ess/onal activities outside the

non-Federal entitl/. Unless an arrange-
ment is specifically authorized by a
Federal awarding agency, a non-Fed-
eral entIty must follow Its written non-
Federal entity-wide poliCies and prac-
tices concermng the permissible extent
of professional services that can be pro-
vided outside the non-Federal entity
for non-organizational compensation.
Where such non-Federal entity-wide
written policies do not exist or do not
adequately define the permissible ex-
tent of consulting or other non-organi-
zational activities undertaken for
extra outside pay, the Federal Govern-
ment may require that the effort of

§2000430

professional staff working on Federal
awa.rds be allocated between:
(1) Non-Federal entity activities, and
(2) Non-organizational professional

activities. If the Federal awardIng
agency considers the extent of non-or-
ganizational professional effort exces-
sive or inconsistent with the oonfliots-
of-interest terms and oonditions of the
Federal award, appropriate arrange-
ments governing compensation will be
negotiated on a caee-by-case basis.
(d) Unallowable costs. (1) Costs whioh

are unallowable under other sections of
these prinoiples must not be allowable
under this section solely on the basis
that they oonstitute personnel com-
pensation.
(2) The allowable compensation for

oertain employees is subject to a ceil-
ing in accordance with statute. For the
amount of the ceiling for cost-reim-
bursement contracts, the covered com-
pensation subject to the oeilIng, the
covered employees, and other relevant
provisions, see 10 U.S.C. 2324(e)(1)(P),
and 41 U.8.C. 1lZl and 4304(a)(16).For
other types of Federal awards, other
statutory ce1lings may apply.
(e) Special considerations. Special con-

siderations in determining a.llowab1l1ty
of compensatdon will be given to any
change in a non-Federal entIty's corn-
pensation policy resulting in a substan-
tial increase in Its employees' level of
oompensa.tion (partioularly when the
change was concurrent with an in-
crease in the ratio of Federal awards to
other activities) or any change in the
treatment of allowability of specific
types of compensation due to changes
in Federal policy.
(f) Incentive compensation. Incentive

oompensation to employees based on
cost reduction, or effident perform-
ance, suggestion awards, safety a.wards,
etc., is allowable to the extent that the
overall compensa.tion is determined to
be reasonable and such costs are paid
or accrued pursuant to an agreement
entered into in good faith between the
non-Federal entity and the employees
before the services were rendered, or
pursuant to an established plan fol-
lowed by the non-Federal entity so
consistently as to imply, in effect, an
agreement to make such payment.
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(g) Nonprofit organizations. For com-
pensation to members of nonprofit or-
ganizatlons, trustees, directors, aseoct-
ates, officers, or the immediate fami-
lies thereof, determination must be
made that such compensation is rea-
sonable for the actual personal services
rendered rather than a distribution of
earnlngs in excees of oosts. This may
include director's and executive com-
mittee member's fees, incentlve
awards, allowances for off-6ite pay, In-
centive pay, location allowances. hard-
ship pay. and coet-of-Uving differen-
tials.

(h) Institutions of higher education
(lHEs). (1) Certain conditions require
special consideration and possible limi-
tations in determining allowable per-
sonnel compensation coste under Fed-
eral awards. Among such condit1ons
are the following:

(i) Allowable activities. Charges to
Federal awards may include re&llonable
amounts for activities contributing
and directly related to work under an
agreement, such as deUvering special
lectures about specific aspects of the
ongoing activ1ty, writing reports and
articles, developing and maintaining
protocols (human, animals, etc.), man-
aging substanceBlchemicals, managing
and securing project-specific data, co-
ordinating research subjects. partici-
pating in appropriate seminars, con-
sulting with oolleagues and graduate
students, and attending meetings and
conferences.

(ii) Incidental activities. Incidental
activities for which supplemental com-
pensation is allowable under written
instltutional policy (at a rate not to
exceed Institutlonal base salary) need
not be included in the records described
in paragraph (i) of this section to di-
rectly charge payments of incidental
activities, such activities must either
be specifically provided for in the Fed-
eral award budget or receive prior writ-
ten approval by the Fedew awarding
agency.

(2) Salal1l basis. Charges for work per-
formed on Federal awards by faculty
members during the academic year are
allowable at the IBS rate. Except as
noted in paragraph (h)(l)(ii) of this eec-
uon, in no event will charges to Fed-
eral awards, irrespective of the basis of
computation. exceed the proportionate

2 CFR Ch. II (1-1-15 Edition)

share of the IBS for that period. This
principle applies to all members of fac-
ulty at an institution. IBS is defined as
the annual oompensatlon paid by an
!HE for an lnd1vidual's appointment,
whether that individual's time is spent.
on research, instruction, administra-
tion. or other activities. ms excludes
any 1noome that an 1nd1vidual ea.rns
outside of duties performed for tbe
IRE. Unle88 there Is prior approval by
the Federal awa.rd1ngagency, charges
of a faculty member's salary. to a Fed-
eral award must not exceed the propor-
tionate ahare of the ms for the period
during whicb the faculty member
worked on the award.

(3) Intra-Institution of Higher Edu-
cation ([HE) consulting. Intra-IHE con-
sulting by faculty Is assumed to be un-
dertaken as an !HE obligation requir-
ing no compensation in add1tion to
rna. However, In unusual cases where
consultation is across departmental
lines or involves a separate or remote
operation, and the work performed by
the faculty member is in addition to
bis or her regular responsibilities. any
charges for such work representing ad-
ditional compensation above IBS are
allowable provided that such con-
sulting arrangements are specifically
provided for in the Federal award or
approved In writing by the Federa.l
awarding agency.

(4) Extra Service Pay normally rep-
rssents overload compensation, subject
to institutional compensation policies
for services above and beyond rna.
Where extra. service ps.y is a result of
Intra-mE oonsulting, it is subject to
the same requirements of paragraph (b)
above. It is allowable if all of the fol-
lowing conditions are met:

(1) The non-Federal entity estab-
lishes ooIisistent written policies which
apply uniformly to all faculty mem-
bers, not just those working on Federal
awards.

(il) The non-Federal entity estab-
11shesa.consistent written definition of
work covered by ms which is specific
enough to determine conolusively when
work beyond that level has occurred.
This may be described in appointment
letters or ot.her documentations.

(11i) The supplementation amount
paid is commensurate with the lES

146

ATTACHMENT 2 _
., 1'0,PAGE ._.__9.. OF _. ~_-w._PAGES



OMB Guidance

rate of pay and the amount of adell-
tiona.l work performed. See paragrapll
(h)(2) of this section.
(iv) The salaries, as supplemented,

fall within the salary structure and
pay ranges esta.blished by and docu-
mented in writing or otherwise applica-
ble to the non-Federal entity.
(v) The total salaries charged to Fed-

eral awards including extra. service pay
are subject to the Standards of Docu-
menta.tion as described in pa.ra.graph (1)
of this section.

(5) Periods outside the acad.emic year.
(i) Except as specified for teaching ac-
tivity in paragraph (h)(5)(ii) of this sec-
tion, charges for work performed by
faculty members on Federal awa.rds
during periods not included in the base
salary period will be at a rate not in
excess of the IBS.
(ii) Charges for teaching activities

performed by faculty members on Fed-
eral a.wardsduring periods not included
in IBB period will be based on the nor-
mal written policy of the !HE gov-
erning compensation to faculty mem-
bers for teaching assignments during
such periods.

(6) Pan-time facu.ItJ/. Charges for work
performed on Federal awards by fac-
ulty members having only part-time
appointments will be determined at a
rate not in excess of that regularly
pa.1dfor part-time assignments.

(7) SaIJbatical leave costs. Rules for
sabbatical leave are as follow:
(l) Costs of leaves of absence by em-

ployees for performance of graduate
work or sabbatical study, travel, or re-
search are allowable provided the lHE
has a uniform written policy on sab-
batical leave for persons engaged in in-
struotion and persons engaged in re-
search. Such costs will be allocated on
an equitable basis among all related
activities of the !HE.
(ii) Where sabbatical leave is in-

cluded in fringe benefits for which a
cost is determined for assessment as a
direct charge, the aggregate amount of
such assessments applicable to all
work of the institution during the base
period must be reasonable in relation
to the lHE's actual experience under
its sa.bba.ticalleave policy.

(8) Salary rates fOT non-faculty mem-
bers. Non-faculty full-time professional
personnel may also ea.rn "extra service

§200.43O

pay" in accordance with the non-Fed-
eral entity's written policy and con-
ststent, with paragraph (h)(l)(i) of this
section.
(i) Standards for Documentation of Per-

sonnel Expenses (1) Charges to Federal
awa.rds for salaries and wages must be
based on records that accurately re-
nect the work performed. These
reoords must:
(1)Be supported by a system of inter-

na.l control which provides reasonable
assurance that the charges are accu-
rate, allowa.ble, and properly allocated;
(11)Be incorporated into the official

records of the non-Federal entity;
(11i)Reasonably reflect the total ac-

tivity for which the employee 1s com-
pensated by the non-Federal entity,
not exceeding 100%of compensated ac-
tivities (for IHE, this per the IHE's def-
inttion of IBS);
(iv) Encompa.ss both federally as-

sisted a.nd all other activities oom-
pensated by the non-Federal entity on
an integrated basis, but may Include
the use of subsidiary records as defined
in the non-Federa.l entity's written pol-
iCY;
(v) Comply with the established ac-

counting policies and practices of the
non-Federal entity (See paragraph
(h)(1)(11)above for treatment of inci-
denta.l work for IHEs.); and
(vi) [Reserved)
(vii) Support the distribution of the

employee's salary or wages among spe-
c1f1cactivities or cost objectives if the
employee works on more than one Fed-
eral a.ward; a Federal award and nOD-
Federal award; an indirect cost a.ctiv-
ity and a. direct cost activity; two or
more indirect activities which are allo-
cated using different a.llocation bases;
or an unallowable activity and a direct
or indirect cost activity.
(viU) Budget estimates (i.e., esti-

mates determined before the services
are performed) alone do not qua.l1fy as
support for charges to Federal awards,
but may be used for interim accounting
purposes, provided that:

(A) The system for establl.Bhlng the
estimates produoes reasonable approxi-
mations of the activity actua.lly per-
formed; .
(B) Significant changes in the cor-

responding work activity (as defined by
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the non-Federal entity's written poli-
cies) are identified and entered into the
records in a timely manner. Short tenn
(such as one or two months) fluotua-
tion between workload categories need
not be considered lI.Il long as the dis-
tribution of ealaries and wages is rea-
sonable over the longer tenn; and
(C) The non-Federal entity's system

of internal controls includes processes
to review after-the-fact interim
charges made - to a Federal awards
ba.aed on budget estimates. All nec-
essary adjustment must be made such
that the final amount charged to the
Federal award Is accurate, allowable,
and properly allocated.
(ix) Because practices vary as to the

activity constituting a full workload
(for IHEs, rnS), records may reflect
categories of activities expressed as a
percentage distributIon of total activi-
ties.

(x) It is recognized that tee.ching, re-
search, service, and administration are
often inextricably intermingled in an
academic setting. When recording sala-
ries and wages charged to Federal
awards for mEs, a precise a.ssessment
of factors that contribute to costs is
therefore not always feasible, nor is it
expected.
(2) For records which meet the stand-

ards required in paragraph (1)(1) of this
section, the non-Federal entity will not
be required to provide additional sup-
port or documentation for the work
perfonned, other than that referenced
in paragraph (i)(3)of this section.
(3) In accordance with Department of

Labor regulations implementing the
Fair Labor Standards Act (FLSA) (29
CFR part 516), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be Bupportedby records indicating
the total number of hours worked each
day.
(4) Salaries and wages of employees

used in meeting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.
(5) For states, local governments and

Indian tribes, substitute processes or
systems for allocating salaries and
wages to Federal awards may be used

2 CFRCh. II (1-1-15 EdItion)

in place of or in addition to the records
described in paragraph (1) if approved
by the cognizant agency for indirect
cost. Such systems may include, but
are not limited to, random moment
sampling, "roillng" time studies, case
counts, or other quantlftable measures
of work perfonned.

(1) Substitute systems which use
sampl1ng methods (primar1ly for Tem-
porary Assistance for Needy Families
(TANF), the Supplemental Nutrition
AlISistanceProgram (SNAP). Mell1caid,
and other public assistance programs)
must meet acceptable statistical sam-
pling standards including:
(A) The sampling universe must in-

clude all of the employees whose sala-
ries and wages are to be allocated
based on sample results except as pro-
vided in paragraph (i)(5)(iii) of this sec-
tion;
(B) The entire time period Involved

must be covered by the sample; and
(C) The resuita must be statistically

valid and applied to the period being
sampled.
(ii) Allocating charges for the sam-

pled employees' supervisors, clerical
and support staffs, based on the results
of the sampled employees, w1l1be ac-
ceptable.
(111)Less than full compliance with

the statistical sampling lltandards
noted 1n eubsectaon (5)(i) may be ac-
cepted by the cognimDt agency for in-
direct costs if It concludes that the
amounts to be allocated to Federal
awards will be minimal, or if it con-
cludes tha.t the system proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
·whichcomplles with the standards.

(6) Cognizant agencies for indirect
costs are encouraged to approve alter-
native proposals based on outcomes
and milestones for program perform-
ance where these are clea.rly docu-
mented. Where approved by the Federal
cogntmnt a.gency for indirect costs,
these pla.ne are aoceptable a.s an al ter-
native to the requirements of para.-
graph (i)(l} of this section.
(7)For Federal awards of similar pur-

pose activity or instances of approved
blended funding, a non-Federal entity
may submit performance plans that in-
corporate funds from multiple Federal
a.wardsand account for their combined
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use .based on performance-orlented
metrics, provided that such plans are
approved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that descrlbes the method of charging
costs, relates the charging of costs to
the specific activity that is applicable
to all fund sources, and is based on
quantifiable measures of the activity
in relation to time charged.

(8) For a non-Federal entity where
the records do not meet the standards
describeCi in this section, the Federal
Government may require personnel ac-
tivity reports, including prescribed cer-
t1fications, or equivalent documenta-
tion that support the records as re-
quired in this section.
[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 75886, Dec. 19, 2014]

§200.431 Compensation--6inge bene-
fits.

(a) Fringe benefits are allowances
and services provided by employers to
their employees as compensation in ad-
dition to regular salaries and wages.
Fringe benefits include, but are not
limited to, the costs of leave (vacation,
family-related, sick or military), em-
ployee insurance, pensions, and unem-
ployment benefit pla.nB.Except as pro-
vided elsewhere in these principles, the
costs of fringe benefits are allowable
provided that the benefits are reason-
able and are required by law, non-Fed-
eral entity-employee agreement, or an
established policy of the non-Federa.l
entity.

(b) Leave. The cost of fringe benefits
in the form of regular compensation
paid to employees during periods of au-
thorized absences from the job, such as
for annual leave, family-related leave,
sick leave, holidays, court leave, mili-
tary leave, administrative leave, and
other similar benefits, are allowable if
all of the following criteria are met:

(1) They are provided under estab-
lished written leave policies;

(2) The costs are equitably allocated
to all related activities, Including Fed-
eral awards; and,

(3) The accounting basis (cash or ac-
crual) selected for costing each type of
leave is consistently followed by the

§2oo.431

non-Federal entity or specified group-
ing of employees.

(i) When a non-Federal entity uses
the cash basis of accounting, the cost
or leave is recognized in the period that
the leave is taken and paid for. Pay-
ments for unused leave when an em-
ployee retiree or terminates employ-
ment are allowable In the year of pay-
ment.

(11) The accrual basis may be only
used for those types of leave for which
a liability as defined by GAAP exists
when the leave is earned. When a non-
Federal entity uses the accrual basis of
accounting. allowable leave costs are
the lesser of the amount accrued or
funded.

(c) The cost or fringe benefits in the
form of employer contributions or ex-
penses for social security; employee
life, health, unemployment, and work-
er's compensation insurance (except as
indicated in § 200.447Insurance and in-
demnification); pension plan costs (see
pa.ragraph (i) of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written policies. Such benefits,
must be allocated to Federal awards
and all other activities in a manner
consistent with the pattern of benefits
attributable to theindiv1duals or
group(s) of employees whose salarles
and wages are chargeable to such Fed-
eral awards and other activities, and
charged as direct or indirect costs in
accordance with the non-Federal enti-
ty's accounting practices.

(d) Fringe benefits may be aS5igned
to cost objectives by identifYing spe-
cific benefits to specifiC individual em-
ployees or by allocating on the basis of
entity-wide salaries and wages of the
employees receiving the benefits. When
the allocation method is used, sepa.rate
allocations must be made to selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs in relationship to salaries and
wages do not differ significantly for
different groupe of employees.

(e) Insurance. See also § 200.447Insur-
ance and indemnification, paragraphs
(d)(I) and (2).

(1) Provisions for a reserve under a
self-insurance program for unemploy-
ment compensation or workers' com-
pensation are allowable to the extent
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that the provisions represent reason-
able estimates of the liabilities for
sucb compensation, and tbe types of
coverage, extent of coverage, and rates
and premiums would have been allow-
able had insurance been purchased to
cover the risks. However, provisions for
self-Insured liabilities which do not be-
come payable for more than ODeyear
after the provision is ma.de must not
exceed the present value of the Uabll-
ity.

(2) Costs of insurance on the lives of
trustees, officers, or other employees
bolding positions of similar responsi-
bility are allowable only to the extent
that the insurance represents a.ddi-
tional compensation. The costs of such
insurance when the non-Federal entity
is named as beneficiary are unallow-
able.

(3)Actual claims paid to or on behalf
of employees or former employees for
workers' compensa.t1on,unemployment
compensation, severance pay, a.ndsimi-
lar employee benefits (e.g., poat-retire-
ment health benefits), are allowable in
the year of payment provided that the
non-Federal entity follows a consistent
costing pollcy.

(f) Automobiles. That portion of auto-
mobile costs furnisbed by the entity
that relates to personal use by employ-
ees (including transportation to and
from work) is unallowable as fringe
benefit or indirect (F&A) costs regard-
less of whether the cost is reported as
taxable income to the employees.

(g) Pension Plan Costf. Pension plan
costs which are incurred in accordance
with the established policies of the
non-Federal entity are allowable, pro-
vided that:

(1) Such policies meet the test of rea-
sonableness.

(2)The methods of cost allocation are
not discriminatory.

(3) For entities using accrual based
accounting, the cost assigned to each
fiscal year is determined in accordance
with GAAP.

(4) The costs assigned to a given fis-
cal year are funded for all plan partici-
pants within six months after tbe end
of that year. However, increases ·tonor-
mal and past service pension costs
caused by a delay in funding the actu-
arial liab1l1ty beyond 30 calendar days
after each quarter of the year to which

2 CFR en, II (1-1-15 Edition)

such costs are assignable are unallow-
able. Non-Federal entity may elect to
follow the "Cost Acoounting Standard
for Composition and Measurement of
Pension Costs" (48 CFR 9904.412).

(5) Pension plan termination insur-
ance premiums paid pursua.nt to the
Employee Retirement Income Security
Aot (ERISA) of 1974 (29 U.S.C. 1301-1461)
are allowable. Late payment cba.rges
on such premiums are unallowable. Ex-
cise taxes on accumulated f'unding defi-
ciencies and other penalties imposed
under ERISA are unallowable.

(6) Pension plan costs may be com-
puted using a pay-as-you-go method or
an acceptable actuarial cost method in
accordance with established written
policies of the non-Federal entity.

(1) For pension plans nuanced on a
pay-as-you-go method, allowable costs
will be limited to those representing
actual payments to retirees or their
beneficiaries.

(11)Pension costs calculated using an
actuar1a.l cost-baaed method recognized
by GAAP are allowable for II. given fis-
cal year if they are funded for that
year within six.months after the end of
that year. Costs funded after tbe six
month period (or a la.ter period agreed
to by the cognizant agency for indirect
costs) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the six
month period if an appropriate adjust--
ment 1s ma.de to compensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursement and the non-Federal enti-
ty's contribution to the pension fuDd.
Adjustments may be made by caah re-
fund or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the pension fund.

(iii) Amounts funded by the non-Fed-
eral entity in excess of the a.ctuarially
determined amount for a fisca.l year
may be used as the Don-Federal enti-
ty's contribution in future periods.

(tv) When a non-Federal entity con-
verts to an acceptable actuarial cost
method, as defined by GAAP. and funds
pension costs in accordance with this
method, the unfunded liability at the
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time of conversion is allowable if am-
ortized over a period of years in accord-
ance with GAAP.
(v) The Federal Government must re-

ceive an equitable share of any pre-
viously allowed pension costs (includ-
ing earnings thereon) which revert or
inure to the non-Federal entity in the
form of a refund, withdrawal, or other
credit.
(h) Post-Rettrement Health. Post-re-

tirement health plans (PRHP) refers to
costs of health inBurance or health
services not included in a pension plan
covered by paragraph (g) of this section
for retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be computed using a pay-as-you-go
method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.
(1) For PRHP financed on a pay-as-

you-go method, allowable costs will be
limited to those representing actual
payments to retirees or their bene-
ficiaries.
(2) PRHP costs calculated using an

actuarial cost method recognized by
GAAPare allowable if they are funded
for that year within six months after
the end of that year. Costs funded after
the six month period (or a later period
agreed to by the cognfzant agency) are
allowable in the year funded. The Fed-
eral cognizant agenoy for indirect costs
may agree to an extension of the six
month period 11an appropriate adJust-
ment is made to compensate for the
t1ming of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty's oontributions to the PRHP fund.
Adjqstments may be made by cash re-
fund, reduction in current year's PRHP
costs, or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the PRHP fund.
(3) Amounts funded in excess of the

actuarially determined amoUnt for a
fiscal year may be used as the Federal
Government's contribution in a future
perlod.
(4) When a non-Federal entity con-

verts to an acceptable actuarial cost
method and funds PRHP costs in ac-
cordance with this method, the initial

§2oo.431

unfunded llab1l1ty attributable to prior
years is allowable if amortized over a
period of years in acoordance with
GAAP, or, if no such GAAP period ex-
ists, over a period negotiated with the
cognizant agency for indirect. costs.
(5) To be allow&ble in the current

year. the PRHP costs must be paid ei-
ther to:
(1) An insurer or other benefit pro-

vider as current yea.r costs or pre-
miums, or
(H)An insurer or trustee to maintain

a trust fund or reserve for the BOlepur-
pose of providing post-retirement bene-
fits to retirees and other beneficiaries.
(6)The Federal Government must re-

ceive an equitable share of any
amounts of previously allowed post-re-
tirement benefit costs (including earn-
ings thereon) which revert or inure to
the non-Federal entity in the form of a.
refund, withdrawal, or other credit.
(i) Severance Pay. (1) Severance pay,

also oommonly referred to as dismissal
wages, is a payment in addition to reg-
ula.r salaries and wages, by non-Federal
entities to workers whose employment
is being terminated. Costs of severance
pa.y a.re a.llowable only to the extent
that in each case, it is required by (a)
law, (b) employer-employee agreement,
(c) established pollcy that constitutes,
in effect, an implied agreement on the
non-Federal entity'S part, or (d) cir-
cumstances of the particular employ-
ment.
(2) Costs of severance payments a.re

divided into two categories as follows:
(1)Actual normal turnover severance

payments must be allocated to all sc-
tivities; or, where the non-Federal en-
tity provides for a reserve for normal
severanoes, such method will be ac-
ceptable if the charge to current oper-
a.tions is reasonable in light of pay-
ments aotually made for normal
severances over a representative past
period, and if amounts charged are al-
located to all activities of the non-Fed-
eral entity.
(ii) Measurement of costs of abner-

mal or mass severa.ncepa.y by means of
an accrual will not achieve equity to
both parties. Thus, accrua.ls for this
purpose are not allowa.ble. However,
the Federal Government recognfzes its
obligation to partlcipate, to the extent
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of its fair share, in any specific pay-
ment. Prior approval by the Federal
awarding agency or cognizant agency
for indirect cost, as appropriate, Is re-
quired.
(3) Costs incurred in certain sever-

ance pay packages which are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change in
management control over. or owner-
ship of, the non-Federal entity's assets,
are unallowable.
(4) Severance payments to foreign na-

tionals employed by the non-Federal
entity outside the United States. to
the extent that the amount exceeds the
customary or prevailing practicee for
the non-Federal entity in the United
States. are una.llowable. unleaa they
are necessary for the performance of
Federal programs and approved by the
Federal awarding agency.
(5) Beveranoe payments to foreign na-

tionals employed by the non-Federal
entity outside the United States due to
the termination of the foreign national
as a result of the closing of, or ourtail-
ment of activities by. the non-Federal
entity in that country. are unallow-
able. unless they are necessary for the
performance of Federal programs and
approved by the Federal awarding
agency.
m(l) FOT [HEs only. Fringe benefits in

the form of tuition or remission of tui-
tion for individual employees are al-
lowable. provided such benefits are
granted in accordance with established
non-Federal entity policies. and are
distributed to all non-Federal entity
a.ctivities on an equitable basis. Tut-
tion benefits for family members other
than the employee are unallowable.
(2) Fringe benefits in the form of tui-

tion or remission of tuttion for indi-
vidual employees not employed by
IREs are limited to the tax-free
a.mount allowed per seotion 127 of the
Internal Revenue Code as amended.
(3) IHEs may offer employees tuition

waivers or tuition reductions for un-
dergraduate education under IRC Sec-
tion 117(d) as amended, provided that
the benefit does not disoriminate in
favor of highly oompensated employ-
ees. Federal reimbursement of tuttion

2 CFRCh. II (1-1-15 Edition)

or remission of tuttion is also limited
to the institution for which the em-
ployee works. See §200.466 Scholartlhipe
and student aid costs. for treatment of
tuttion remission provided to students.
(k) For IHEs whose oosts are paid by

state or local governments. fringe ben-
efit programs (such as pension costs
and FICA) and any other benefits costs
spec1i'1callyincurred on behalf of. and
in direct benefit to. the non-Federal
entity. are allowable costs of such non-
Federal entities whether or not these
costs are reoorded in the' accounting
records of the non-Federal entities.
subject to the following:
(1) The costs meet the requirements

of Basio Considerations in 11200.402
Composition of costs through 200.411
Adjustment of previously negotiated
indirect (F&A) cost rates conta1ning
unallowable costs of this subpart;
(2) The costs are properly supported

by approved cost allocation plans in ac-
cordance with appl1cable Federal cost
accounting principles; and
(3) The costs are not otherwi5e borne

directly or indirectly by the Federa1
Government.
[78 FR 71608.Dec. 26. 2013. as amended at 79
FR 76886.Dec. 19.2014]

§ 200.432 Conferencell.
A conference is defined as a meeting.

retreat. seminar. symposium. work-
shop or event whose primary purpose is
the dissemination of technical infor-
mation beyond the non-Federal entity
and is necessary and reasonable for
successful performanoe under the Fed-
eral award. Allowable conference costs
paid by the non-Federal entity as a
sponsor or host of the conference may
include rental of facilities. speakers'
fees. costs of meals and refreshments.
local transportation. and other items
incidental to such conferenoes unless
further restricted by the terms and
conditions of the Federal awa.rd. As
needed. the costs of identifying. but
not providing, locally available depend-
ent-oare resources are allowable. Con-
ference hosts/sponsors must exercise
discretion and judgment in ensuring
that oonference costs are appropriate,
necessary and managed in a manner
that m1Dimizes oosts to the Federal
award. The Federal awarding agency
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may authoI1Ze exceptions where appro-
priate for programs 1ncluding Indian
tribes, children, and the elderly. See
also §§200.488 Entertainment costs,
200.466 Pa.rticipant support costs,
200.474 Travel costs, and 200.475 Trust-
ees.

§200.433 Contingency provisions.
(a) Contingency is that pa.rt of a

budget estimate of future costs (typi-
cally of large oonstruotion projects, IT
systems, or other items as approved by
the Federal awarding agency) which is
associated with possible events or con-
ditions arising from causes the precise
outcome of whioh is indeterminable at
the time of estimate, and that experi-
ence shows will likely result, in aggre-
gate, 1n additional costs for the ap-
proved activity or project. Amounts for
major project scope ch8Jlg88, unfore-
seen risks, or extra.ordinary events
may not be included.
(b) It is permiSSible for contingency

amounts other than those excluded 1n
paragraph (a) of this section to be ex-
plicitly included 1n budget estimates,
to the extent they are necessary to im-
prove the precrston of those estimates.
Amounts must be estimated us1ng
broadly-accepted cost estimating
methodologies, specified in the budget
documentation of the Federal award,
and aocepted by the Federal awarding
agenoy. As such, contingency amounts
are to be Included in the Federal
award. In order for actual costs in-
curred to be allowable, they must com-
ply with the cost principles and other
requirements in this part (see also
§§20().300 Statutory and national policy
requirements throngh 200.809 Period of
performance of Subpart D of this pa.rt
and 200.403 Factors affecting allow-
ability of costs); be necessary and rea-
sonable for proper and efficient accom-
plishment of project or program objec-
tives, and be verifiable from the non-
Federal entity's records.
(c) Payments made by the Federal

award1ng agency to the non-Federal
entity's "contingency reserve" or any
sim1lar payment made for events the
occurrence of which cannot be foretold
with certainty as to the time or inten-
sity, or with an assurance of their hap-
pening, are unallowable, except as
noted in §§200.431 Compensation-

§200A34

fringe benefits regarding self-1nsur-
ance, pensions, severance and post-re-
tirement health costs and 200.447 Insur-
ance and indemnification.
['18 FR 78608, Dec. 26, 2015, as Lmended at 79
FR '75886,Dec. 19, 2014]

§JOO.4S4Contributions and donations.
(a) Costs of contributions and dona-

tions, including cash, property, and
services, from the non-Federal entity
to other entities, are unallowable.
(b) The value of services and property

donated to the non-Federal entity may
Dot be charged to the Federal award ei-
ther as a direct or indirect (F&A)cost.
The value of donated services and prop-
erty may be used to meet cost sharing
or matching requirements (see 1200.306
Cost sharing or matching). Deprecia-
tion on donated assets is permitted in
accordance with §200.486 Depreciation,
as long as the donated property is not
counted towards cost sharing or
matching requirements.
(c) Services donated or volunteered

to the non-Federal entity may be fur-
nished to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other skilled and un-
skilled labor. The value of theseserv-
ices may not be charged to the Federal
award either as a direct or indirect
cost. However, the value of donated
services may be used to meet cost shar-
ing or matching requirements in ac-
cordance with the provisions of §200.806
Cost sharing or matching.
(d) To the extent feasible, services

donated to the non-Federal entIty will
be supported by the same methods used
to support the allocab1l1ty of regular
personnel services.
(e) The following provtatons apply to

nonprofit organizations. The value of
services donated to the nonprofit orga-
ntsation utilized in the performance of
a direct cost activity must be consid-
ered in the determination of the non-
Federal entity's indirect cost rate(s)
and, accordingly, must be allocated a
proportionate share of applicable indi-
rect costa when the following cir-
cumstances exist:
(1) The aggregate value of the serv-

ices is material;
(2) The services are supported by a

significant amount of the indirect
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costs incurred by the non-Federal enti-
ty;
(i) In those Instances where there Is

no basis for determining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for Indirect costs must nego-
tiate an appropriate allocation of indI-
rect cost to the services.
(11)Where donated services directly

benefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total costs of the project.
Such indirect costs may be reimbursed
under the Federal award or used to
meet cost sharing or matching require-
ments.
(f) Fair market value of donated

services must be computed as described
in §200.306 Cost sharing or matching.
(g) Personal Property and Use of

Space.
(1) Donated personal property and

use of space may be fwnished to a non-
Federal entity. The value of the per-
sonal property and space may not be
charged to the Federal award either as
a direct or indirect cost.
(2)The value of the donations may be

used to meet cost sharing or matching
share requirements under the condi-
tions described in §§200.300Statutory
and national policy requirements
through 200.309Period of performa.nce
of subpart D of this part. The value of
the donations must be determined in
accordance with §§2OO.300 Statutory
and national policy requirements
through 200.309Period of performance.
Where donations are treated as indirect
costs, indirect cost rates will separate
the value of the dona.tlons 80 that re-
imbursement will not be made.
['18 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014]

§200.435 Defeuse and.pl'OIIeCution of
criminal aDd civil proceedings,
claims,appeala and patent infringe-
ments.

(a) Definitions for the purposes of
this section.

(1) Conviction means a judgment or
conviction of a crim1nal offense by any
court of competent jurisdiction, wheth-
er entered upon verdict or a plea, in-
cluding a conviction due to a plea of
nolo contendere.

2 CFRen, II (1-1-15 Edition)

(2) Costs include the services of in-
house or private counsel, a.ccountants,
consultants, or others engaged to as-
sist the non-Federal entity before. dur-
ing, a.nd after commencement of a judi-
c1al or administrative proceed1ng, that
bear a direct relationship to the pro-
ceeding,

(3) Fraud mea.ns:
(i) Aots of fraud or corruption or at-

tempts to defraud the Federal Govern-
ment or to corrupt its agents.

(11) Aots that constitute a cause for
debarment or suspension (as speoified
in agenoy regulatiOns), and
(iii) Acts which violate the FalBe

Claims Act (31 U.S.C. 3729-3'732) or the
Anti-kickback Act (41 U.S.C. 1S20a-
7b(b».

(4) Penalty does not include restitu-
tion, reimbursement, or compensatory
damageB.

(5) Proceeding Includes an Inveetdga-
tion.
(b) Costs. (1) Except A8 otherwise de-

scribed herein. costs incurred in con-
nection with any criminal, civll or ad-
ministrat1ve prooeeding (including fil-
Ing of a false certification) commenced
by the Federal Government, a state.
local government. or foreign govern-
ment, or joined by the Federal Govern-
ment (1ncluding a proceeding under the
False Claims Act), against the non-
Federal entity, (or commenced by third
parties or a ourrent or former em-
ployee of the non-Federal entity who
submtta a whistleblower compla.1nt of
reprisal 1n accordance with 10 U.S.C.
2409or 41 U.S.C. 4712), a.re not allowable
if the proceeding:

(1) RelateB to a violation of, or failure
to comply with. a Federal, state, local
or foreign statute, regulation or the
terms and conditione of the Federal
award, by the non-Federal entity (in-
cluding its agents and employees); and
(11)Results in any of the following

dispo siti one:
(A) In a crimina] proceeding. a con-

viction.
(B) In a civil or administrative pro-

ceeding 1nvolving an allegation of
fraud or similar misconduct, a deter-
mination of non-Federal entity liabil-
ity.
(O) In the case of any civil or admm-

ietrative proceeding, the disallowance
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of costs or the imposition of a mone-
tary penalty, or an order issued by the
Federal awarding agency bead or dele-
gate to the non-Federal entity to take
corrective action UDder 10 U.S.C. 2409
or 41 U.S.C. 4712.

(D) A final decision by an appropriate
Federal official to debar or suspend the
non-Federal entity, to resc1Ddor void a
Federal award, or to term1Date a Fed-
eral award by reason of a violation or
failure to comply with a statute, regu-
lation, or the terms and conditions of
the Federal award.

(E) A dispoSition by consent or com-
prom1se, if the action could have re-
sulted in any of the d1spositions de-
scribed in paragraphs (b)(l)(ii)(A)
through (D) of this sect1on.

(2) If more than one proceeding in-
volves the SAme alleged misconduct,
the costs of all such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.

(c) If a proceeding referred to 1npara-
graph (b) of this section is commenced
by the Federal Government and 1s re-
solved by oonsent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the Federal Govern-
ment, then the costs incurred may be
allowed to the extent specifically pro-
vided in such agreement.

(d) If a proceeding referred to in para-
graph (b) of this section is commenced
by a state, local or foreign government,
the authorized Federal oft1oiaI may
allow the costs incurred if such author-
ized official determines that the coats
were incurred as a result of;

(1)A specific term or condition of the
Federal award, or

(2) Specific written direction of an
authorized official of the Federal
awarding agency.

(e) Costs 1Dcurred in connection with
proceedings described 1Dparagraph (b)
of this section, which are not made UD-
allowable by that subsection, may be
allowed but only to the extent that;

(I) The costs are reasonable and nec-
essary in relation to the administra-
tion of the Federal award and actlvi-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;

(2) Payment of the reasonable, nec-
essary, allocable and otherwise allow-

§200A35

able coste incurred Is not prohibited by
any other provision(s) of the Federal
award;

(3) The costs are not recovered from
the Federal Government or a third
party, either directly as a result of the
proceeding or otherwise; and,

(4) An authorized Federal official
must determine the percentage of costs
allowed considering the complexity of
litigation, generally accepted prin-
ciples governing the award of legal fees
in oivil actions involving the United
States, and such other factors as may
be appropriate. Such percentage must
not exceed 80 percent. However, if an
agreement reached under paragraph (c)
of this section bas explicitly consid-
ered this 80 percent limitation and per-
mitted a higher percentage, then the
full amount of costs resulting from
that agreement are allowable.

(f) Costs incurred by the non-Federal
entity in connection with the defense
of sutts brought by its employees or ex-
employees under section 2 of the Major
Fraud Act of 1988 (18 U.S.C. 1031),in-
cluding the cost of all relief necessary
to make such employee whole, where
the non-Federal entity was found liable
or settled, are UDallowable.

(g) costs of prosecution of claims
against the Federal Government, in-
cluding appeals of f1na1Federal agency
decisions, are unallowable.

(h) Costs of legal, accounting, and
consultant services, and related costs,
incurred 1Dconnection with patent in-
fringement litigation, are unallowable
unless otherwise provided for in the
Federal award.

(1) Costs which may be unallowable
UDder this seotion, including directly
associated costs, must be segregated
and accounted for separately. During
the pendency of any proceeding covered
by paragraphs (b) and (f) of this sec-
tion, the FederaJ Government must
generally withhold payment of such
coste. However, if in its best interests,
the Federal Government may provide
for conditional payment upon proviston
of adequate security, or other adequate
assurance, and ap-eement to repay all
unallowable costs, plus interest, if the
costs are subsequently determined to
be unallowable.
['78 FR 78608, Dec. 26, 2013, lUI amended at 79
FR 75886,Dec. 19, 2014]
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§200.436 Depreciation.
(a) Depreciation 1s the method for al-

locating the cost of fixed assets to peri-
ods benefitting from asset use. The
non-Federal entity may be com-
pensated for the use of its buildings.
capital improvements. equipment, and
software projects- capitalized in accord-
ance with GAAP. provided tha.t they
are used. needed in the non-Federal en-
tity's activities. and properly allocated
to Federal awards. Such compensation
must be made by computing deprecia-
tion.

(b) The allocation for depreciation
must be made in accordance with Ap-
pendices ill through !K.

(c) Depreciation is computed apply-
Ing the following rules. The computa-
tion of depreciation must be based on
the a.cquisition cost of the a.esets in-
volved. For an asset donated to the
non-Federal entity by a third party, its
fair market value at the time of the do-
nation must be considered as the aoqni-
sit10n cost. Such assets may be depre-
ciated or cla.1medas matching but not
both. For the purpose of computing de-
precla.tion, the acquisition cost will ex-
clude:

(1)The cost of land;
(2) Any portion of the cost of build-

ings and equipment borne by or do-
na.ted by the Federal Government. irre-
spectIve of where title was originally
vested or where it is presently located;

(3) Any portdon of the cost of bul1d-
ings and equipment contributed by or
for the non-Federal entity where law or
agreement prohibits recovery; and

(4) Any asset acquired solely for the
performance of a non-Federal award.

(d) When computing depreciation
charges, the following muet be ob-
served:

(1) The period of useful service or
useful IHe established in each case for
usable ca.pital assets must take into
consideration such factors as type of
construction, nature of the equipment,
technological developments in the par-
ticular area, historical data. and the
renewal and replacement policies fol-
lowed for the individual items or class-
es of assets involved.

(2) The depreciation method used to
charge the cost of an asset (or group of
assets) to a.ccounting periods must re-
flect the pa.ttern of consumption of the

2 CFR Ch. II (1-1-15 Edition)

asset during its useful life. In the ab-
sence of clear evidence indicating that
the expected consumption of the asset
will be significantly greater in the
early portions than in the later por-
tions of its usefull1fe. the straight-line
method must be presumed to be the ap-
propriate method. Depreciation meth-
ods once used may not be changed un-
less approved in advance by the cog-
nizant agency. The depreciation meth-
ods ueed to caloulate the depreciation
amounts for indirect (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
cial statements.

(3) The entire building, including the
shell and all components, may be treat-
ed as a single asset and depreciated
over a single useful 11fe. A building
may also be divided into multiple com-
ponents. Eaoh component item may
then be depreciated over its estimated
ueeful life. The building components
must be grouped Into three general
components of a. building: building
shell (including oonstruction and de-
sign costs), building services systems
(e.g.• eleva.tors, HVAC. plumbing sys-
tem and heating and air-conditioning
system) and fixed equipment (e.g.,
sterilizers. casework, fume hoods, cold
rooms and glassware/washers). In ex-
ceptional cases, 8. cognizant agency
may authorlw a non-Federal entity to
use more than these three groupings.
When a non-Federal entity elects to de-
preciate its buildings by its compo-
nents. the same depreciation methods
must be used for indirect (F&A) pur-
poses and nnancial statements pur-
poses. as described in paragraphs (d)(l)
and (2)of this section.

(4) No depreciation may be allowed
on any assets that have outlived their
depreciable Uves.

(5) Where the depreciation method is
introduced to replace the use a.1low-
ance method. depreCiation must be
computed as if the asset had been de-
preciated over its entire life (Le., from
the date the asset was acquired and
ready for use to the date of disposal or
withdrawal from service). The total
amount of use allowance and deprecia-
tion for an a.sset (including imputed de-
precia.tlon applicable to periods prior
to the conversion from the use allow-
ance method as well as depreciation
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after the conversion) may not exceed
the total acqu1sit1on cost of the asset.
(e) Charges for depreciation must be

supported by adequate property
records, and physical inventories must
be taken at least once every two years
to ensure that the assets exist and are
usable, used, and needed. Statistical
sampling techniques may be used in
takiIlg these inventories. In addition,
adequate depreciation records showing
the amount of depreclatton taken each
period must also be maintained.
[78 FR 78008. Dec. all. 2013. &8 amended at 79
FR 75886. Dec. 19. 2014]

§200.487 Employee health and welfare
com.

(a) Costs incurred in accordance with
the non-Federal entity's documented
policies for the improvement of work-
Ing conditions, employer-employee re-
lations, employee health, and employee
performance are allowable.
(b) Such costs will be equ1tably ap-

portioned to all activities of the non-
Federal entity. Income generated from
any of these activities w11lbe cred1ted
to the cost thereof unless such income
has been irrevocably sent to employee
welfare organizations.
(c) Losses resulting from operating

food services are allowable only if the
non-Federal entity's objective is to op-
erate such services on a break-even
basis. Losses sustained because of oper-
ating objectives other than the above
are allowable only:
(1)Where the non-Federal entity can

demonstrate unusual circumstances;
and
(2) With the approval of the cog-

nizant agency for indirect costs.

§200.438 Entertainment COIIt••
Costs of entertainment, including

amusement. diversion, and social ac-
tivities and any associated costs are
unallowable. except where specific
costs that might otherwise be constd-
ered entertainment have a pro-
grammatIc purpose and are aufhortzed
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency.

§200.439

§200.439 Equipment and other capital
expenditures.

(a) See §§200.1S Capital expenditures.
200.83 Equipment, 200.89 Special pur-
pose equipment. 200.48 General purpose
equipment, 200.2 Acquisition cost, and
200.12Capital assets.
(b) The following rules of allow-

ab1l1ty must apply to equipment and
other capital expenditures:
(1) Capital expenditures for general

purpose equ1pment. buildings. and land
a.re unallowable as direct charges. ex-
cept with the prior written approval of
the Federal awarding agency or pass-
through entity.
(2) Capital expenditures for special

purpose equipment are allowable as di-
rect costs, provided that items with a
unit cost of $6.000 or more have the
prior written approval of the Federal
awarding agency or pass-through enti-
ty.
(3) Capital expenditures for improve-

ments to land. buildings, or equipment
which materia.lly increase their value
or useful life are unallowable as a di-
rect cost except with the prior written
approval or the Federal awarding agen-
cy, or pass·through'entity. See §200.436
Depreciation, for rules OD the al1ow-
ability of depreciation on buildings.
capital improvements. and equipment.
See also §200.465 Rental costs of real
property and equipment.
(4) When approved as a direct charge

pursuant to paragraphs (b)(1) through
(3) of this sectton, capital expend1tures
w1ll be charged in the period in which
the expenditure is incurred, or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awarding'
agency.
(6) The unamortized portion of any

equipment written off as a result of a
change in capitalization levels may be
recovered by continuing to claim the
otherwise allowable depreciation on
the equipment, or by amortizing the
amount to be written off over a period
of years negotiated with the Federal
cognizant agency for indirect cost.
(6) Cost of equipment disposal. If the

non-Federal entity 1s Instructed by the
Federal awarding agency to otherwise
dispose of or transfer the equipment
the costs of such disposal or transfer
are allowable.
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(7) Equipment and other capital ex-
penditures are unallowable as indirect
costs. See 1200.436 Depreciation.
['78 FR 78608. Dec. 26. 2013. as amendedat 79
FR 75886. Dec. Ill, 2014]

§ 200.440 Exchange rate8.
(II,) Cost increases for fluctuations in

exchange rates are allowable coste sub-
ject to the avallab111ty of funding.
Prior approval of exchange rate fluc-
tuations is required only wben the
change results in the need for addi-
tional Federal funding. or the in-
creased coste result in the need to 6ig-
niflcantly reduce the 8COpe of the
projeot. The Federal awarding agenoy
must however ensure that adequate
funds are available to cover currenoy
fluctuations in order to avoid a viola-
tion of the Anti-Deficiency Act.

(b) The non-Federal entity is re-
quired to make reviews of local cur-
rency gains to determine the need for
additional federal funding before the
expiration date of the Federal award.
Subsequent adjustmente for currency
increases may be allowable only when
the non-Federal entity provides the
Federal awarding agency with ade-
quate source documentation from a
commonly used source in effect at the
time the expense was made. and to the
extent that swf'l.oient Federal funds are
available.
['78 FR 78608. Dec. 26, 2013, 8Jl amendedat 79
FR 75886. Dec. 19. 2OH]

§200Ml FiueI!, penalties. damages
and other settlemeuts.

Costs resulting from non-Federal en-
tity violations of. alleged violations of.
or failure to comply with. Federal.
state, tribal, local or foreign laws and
regulations are unallowable, except
when incurred as a result of compU-
ance with spec1f'l.cprovisions of the
Federal award. or with prior written
approval of the Federal awarding agen-
cy. See also 1200.435 Defense and pros-
ecution of criminal and civil pro-
ceedings, claims, appeals and patent
infringement!!.

§ 200.442 Fund raising and investmeDt
managemeDt co&t••

(a) Costs of organized fund raising.
including financial campaigns, endow-

2 CFR Ch. II (1-1-15 Edition)

ment drives, solicitation of gift8 and
bequests, and similar expenses incurred
to raise capital or obtain contributions
are unallowable. Fund raising costs for
the purposes of meeting the Federal
program objectives are allowable with
prior written approval from the Fed-
eral awarding agency. Proposal costs
are covered in §200.460 Proposal costs.

(b) Costs of 1nvestment counsel and
staff and similar expenses incurred to
enhance inoome from investments are
unallowable except when 8.Ssociated
with investrpents covering pension,
self-insurance, or other funds which tn-
clude Federal participation allowed by
this part.

(c) Coats related to the physical cus-
tody and control of monies and securi-
ties are allowable.

(d) Both allowable and unallowa.ble
fund raising and investment activities
must be allocated as an appropriate
share of ind1rect costs under the condi-
tions described in §200.418 Direct costs.

12000443 Gain. and 10._ OD disposi.
tiOD of depreciable assets.

(a) Gains and loeses on the sale, re-
t1rement. or otber disposition of depre-
ciable property must be included in the
year in which they occur as credits or

. charges to the asset cost grouping(s) in
which the property was included. The
amount of the gain or loss to be in-
cluded &sa credit or charge to the ap-
propria.te asset cost grouping(s) i! the
difference between the amount realized
on the property and the undepreciated
basta of the property.

(b) Gains and Iosses from the disposi-
tion of depreciable property must not
be recognized as a separate credit or
charge under the following conditions:
(1) The gain or lOBSis processed

through a depreCiation account and is
reflected in the deprectataon allowable
under 11200.436 DepreCiation and 200.439
Equipment and other ca.pital expendi-
tures.

(2) Tbe property Is given in exchange
as part of the purchase price of a simi-
lar item and the ga.in or loss is taken
Into account in determining the depre-
ciation cost basis of the new item.

(3) A loss results from the failure to
ma.1nta1npermiesible insurance, except
as otherwise provided In §200.447 Insur-
ance and Indemnification.
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(4) Compensation for the use of the
property was provided through use al-
lowances in lieu of depreciation.

(5) Gains and 1088es arising from
mass or extraordinary sales, retire-
ments, or other disposlt.ions must be
considered on a case-by-case basis.

(c) Gainl! or losses of any nature arts-
ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of this section, e.g., land,
must be excluded in computing Federal
award coste.

(d) When assets aoqu1red with Fed-
eral funds, in part or wholly, are dis-
posed of, the distribution of the pro-
ceeds must be made in accordance with
§§200.310 Insurance Coverage through
200.316 Property trust relationship.
['78 FR 78608,Dec. 216, :lOlS. a.s amended a.t 79
J'R 75886.Dec. lll. 2014]

§200.444 General c:osill of IOvernment.
(a) For states, local governments,

and Indian Tr1bes, the general costs of
government are unallowable (except as
provided in §200.474 Travel costs). Unal-
lowable costs include:

(1)Salaries and expenses of the Office
of the Governor of a state or the chief
executive of a local government or the
chief executive of an Indian tribe;

(2) Salaries and other expenees of a
state legislature, tribal council, or
simllar local governmental body, such
as a county Bupervisor, city councll,
school board, etc., whether incurred for
purposes of legislation or executive di-
rection;

(3) Costs of the judicial branch of a
government;

(4) Costs of prosecutorial activities
unless treated as a direct cost to a spe-
cific program if authorized by statute
or regulation (however, this does not
preclude the allowability of other legal
activities of the Attorney General as
described in §2OO.435 Defense and pros-
ecution of criminal and civil pro-
ceedings, claims, appeals and patent
1nfr1ngements); and

(5) Costs of other general types of
government services normally provided
to the general publtc, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.

(b) For Indian tribes and Oounetls of
Governments (COGs)(see §200.64 Local

§2oo_446

government), up to 50% of salaries and
expenses directly attributable to man-
aging and operating Federal programs
by the chief executive and his or her
staff can be included in the indirect
cost calculation without documenta-
tion.
[78 FR 716Oll,Dec. 26, 2013, B.8 amended a.t 79
FR 7lill86, Dec. 19.2014]

§200.446 Goods or servicee for per-
sonal u.e.

(a) Costs of goods or services for per-
sonal use of the non-Federal entity's
employees are unallowable regardless
of whether the cost is reported as tax-
able inoome to the employees.

(b) Costs of housing (e.g., deprecia-
tion, maintenanoe, utiUties, fur-
niShings, rent), housing allowances and
personal living expenses are only al-
lowable as direct costs regardless of
whether reported as taxable income to
the employees. In addition, to be allow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200.446 Idle facilities and idle eapee-
ity.

(a) As used in this section the fol-
lowing terms have the meanings set
forth in this section:

(1) Fac1llties means land and build-
ings or any portion thereof, equipment
indlyldually or colleotively, or any
other tangible capitaJ asset, wherever
located, and whether owned or leased
by the non-Federal entIty.

(2) Idle facHities means completely
unueed facilities that are excess to the
non-Federal entity's current needs.

(3) Idle capacity means the unused
capacity of partially used fac1llties. It
Is the difference between:

(1) That which a fac1l1ty could
achieve under 100 percent operating
time on a one-shift basis less operating
interruptions resulting from time lost
for repairs, setups, unsatisfactory ma-
terials, and other normal delays and;

(U) The extent to which the fac11ity
was actually used to meet demands
during the accounting period. A multi-
shift basis should be used if it can be
shown that this amount of usage would
normally be expected for the type of fa-
cility involved.
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(4) Cost of Idle iac1l1tles or Idle ca-
pacity means costs such as mainte-
nance, repair, housing, rent, and other
related costs, e.g., Insurance, interest.
and depreciation. These costs could in-
clude the costs of idle public safety
emergency facilities, telecommuni-
cations, or information technology sys-
tem capacity that is built to withstand
major fluctuations in load, e.g., con-
sol1dated data centers.

(b) The costs of Idle facilities are un-
allowable except to the extent that:
(1) They are necessary to meet work-

load requirements which may fluctuate
and are allocated appropriately to all
benefiting programs; or

(2) Although not necessary to meet
fluctuations in workload, they were
neceesary when acquired and are now
Idle because of cbanges In program re-
quirements, efforts to achieve more ec-
onomical operations, reorganization,
termination, or other causes which
could not have been reasona.bly fore-
seen. Under the exception stated in
this subsection, costs of idle facll1ties
are allowable for a.reasonable period of
time, ordinarily not to exceed one
year, depending on the initiative taken
to use, lease, or dispose of such facili-
ties.

(c) The costs of Idle capacity are nor-
mal costs of doing business and are a
factor in the normal fluctuations of
usage or indireot cost rates from period
to period. Buch costs are a.llowable,
provided that the capacity is reason-
ably anticipated to be necessary to
carry out the purpose of the Federal
award or was originally reasonable and
Is not subject to reduction or elimi-
nation by use on other Federal awards,
subletting, renting, or sale, in accord-
ance with sound business, economic, or
security practtces. Widespread idle ca-
pacity throughout an entire fac1l1ty or
among a group of assets having sub-
stantially the l18.IDefunction may be
considered Idle fac1l1ties.

§ 200.447 Insurance and indemnifica·
tion.

(a) Costs of insurance required or ap-
proved and maintained. pursuant to
the Federal award, are allowable.

(b) Costs of other insurance in con-
nection with the general conduct of 8.0-

2 CFRCh. II (1-1-15 Edition)

tlvit1es are allowable subject to the
following limitations:
(1) Types and extent and cost of cov-

erage are In accordance with the non-
Federal entity's policy and sound busi-
ness practice.

(2) Costs of insurance or of contribu-
tions to any reserve covering the risk
of loss of. or damage to, Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agency has specifically re-
quired or approved such costs.

(3) Costs allowed for business inter-
ruption or other similar insurance
must exclude coverage of management
fees.

(4) Costs of insurance on the lives of
trustees. officers, or other employees
holding positdons of similar respon-
sibilitiee are allowable only to the ex-
tent that the Insurance represents ad-
ditional compensation (see §200.431
Compensation-fringe benefits). The
cost of such insurance when the non-
Federal entity is Identified as the bene-
fioiary Is unallowable.

(5) Insurance against defects. Costs of
insurance with respect to any coste in-
curred to correct defoots In the non-
Federal entity's materials or work-
manship are unallowable.

(6) Medical liability (malpractice) in-
surance. Medical liability insurance is
an allowable cost of Federal research
programs only to the extent that the
Federal research programs involve
human subjects or training of pa.rtici-
pa,nts in research techniques. Medical
lia.b1l1tyinsurance costs must be treat-
ed as a direct cost and must be as-
signed to individual projects based on
the manner In which the insurer allo-
cates the risk to the population cov-
ered by the Insurance.
(e) Actual losses which could have

been covered by permiBBibleinsurance
(through a. self-insurance program or
otherwise) are una.llowable. unless ex-
pressly provided for in the Federal
award. However, costs incurred because
of losses not covered under nominal de-
ductible insurance coverage provided
in keeping with sound management
practdce, and minor losses not covered
by insurance, such as spoilage, break-
age, and disappearanoe of small hand
tools, wh1ch occur in the ordinary
course of operations. are allowable.

160

ATfACHMENT •..J2 .
PAGE ...~_~._. OF _1L.t~ .. PAGES



OMB Guidance

(d) Contributions to a reserve for cer-
tain self-insurance programs inoluding
workers' compensation, unemployment
compensation, 8.nd severance pay are
allowable subject to the following pro-
visions:

(I) The type of coverage and the ex-
tent of coverage and the rates and pre-
miums would ha.vebeen a.l1owedhad in-
surance (including reinsurance) been
purchased to cover the risks, However,
provision for known or reasonably esti-
mated self-insured lia.bilities, which do
not become payable for more than one
year after the proviston is made, must
not exceed the discounted present
value of the l1ab111ty.The rate used ror
discounting the l1ab1l1tymust be deter-
mined by giving consideration to such
factors as the non-Federal entity's set-
tlement rate for those liab1l1ties and
Its investment rate of return.

(2)Earnings or Investment income on
reserves must be credited to those re-
serves.

(3)(i) Contributions to reserves must
be based on sound actuarial principles
using historical experience and reason-
able assumptions. Reserve levels must
be analyzed and updAted at least bien-
nially for each major risk being in-
sured and take into account any rein-
surance, coineurance, etc. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claims:

(A) Submitted and adjudicated but
not paid;

(B) Submitted but not adjudioated;
and

(C)Inourred but not submitted.
(ii) Reserve levels In excess of the

amounts based on the above must be
identified and justified In the cost allo-
cation plan or indirect cost rate pro-
posal.

(4) Accounting records, actuaria.l
studies, and oost alloca.tions (or bil-
lings) must recognize any significant
differences due to types of insured risk
and losses generated by the various in-
sured a.ctlvities or agencies of the non-
Federal entity. If individual depart-
ments or agencies of the non-Federal
entity experience significantly dif-
ferent levels of claims for a. particular
risk, those differences are to be recog-
nized by the use of separate allocations

5200..448

or other techniques resulting in an eq-
uitable allocation.

(5) Whenever funds are transferred
from a self-insurance reserve to other
accounts (e.g., general fund or unre-
stricted account), refunds must be
made to the Federal Government for
Its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargea.ble in accordance with
applica.ble Federal cogniZlUlt agency
ror indirect cost, claims collection reg-
ulations.

(e) Insurance refunds must be cred-
ited against insurance costs in the year
the refund is received.

(1) Indemnification includes securing
the non-Federal entity against liab1l-
ities to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity only to the extent expressly pro-
vided for In the Federal award, except
as provided in paragraph (c) of this sec-
tion.

§!OO.448 Intellectual property.
(a) Patent costs. (1) The following

costs rela.ted to securing patents and
copyrights are allowable:

(1) Costs of preparing disclosures, re-
ports, and other documents required by
the Federal award, and of searching the
art to the extent necessary to make
such disclosures;

(ii) Costs of preparing documents and
any other patent costs in connection
with the filing and prosecution of a
United States patent application where
title or royalty-free license is required
by the Federal Government to be con-
veyed to the Federal Government; and

(l1i) General counseling services re-
lating to patent and copyright matters,
such as advice on patent and copyright
laws, regulations, cla.uses, and em-
ployee intellectuaJ property agree-
ments (See also §200.459Professional
service costs).

(2) The following costs related to se-
curing patents and copyrights are unal-
lowable:

(i) Costs of preparing disclosures, re-
ports, and other documents. and of
searching the art to make disclosures
not required by the Federal award;
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(11)Costs in connection with filing
and prosecut.ing any foreign patent ap-
plication, or any United States patent
application, where the Federal award
does not require conveying title or a
royalty-free license to the Federal
Government.
(b) Royalties and other costs for tuB of

patents and copyrights. (1) Royalties on
a patent or copyright or amortization
of the cost of acquiring by purcha.Bea
copyright, patent, or rights thereto,
necessary for the proper performance
of the Federal award are allowable un-
less:

(1) The Federal Government already
has a license or the right to free use of
the patent or oopyright.
(ii) The patent or copyright has been

adjudicated to be invalid, or has been
administratively determined to be in-
valid.

(111) The patent or copyright is con-
sidered to be unenforceable.
(Iv) The patent or copyright is ex-

pired.
(2) Special care should be exercised in

determining reasonablene6S where the
royalties may have been arrived at as a
result of less-tba.n-arm's-length bar-
gaining, such as:

(1) Royalties paid to persons, includ-
ing oorporations, a.ff1l1ated with the
non-Federal entity.
(li) Roya.lttes paid to unaffiliated

parties, including oorporations, under
an agreement entered into in con-
templation that a Federal award would
be made.

(111) Royalties paid under an agree-
ment entered into after a Federal
award is made to a non-Federal entity.

(3) In any case involving a patent or
copyright formerly owned by the non-
Federal entity. the amount of royalty
allowed must not exceed the cost which
would have been allowed had the non-
Federal entity retained title thereto.
['18 FR 78608, Dec. 26,2018,&8 lUDended a.t79
FR 76886,Dec. 19, 2014)

§200.449 Interest.
(a) General. Costs incurred for inter-

est on borrowed capital. temporary use
of endowment funds. or the use of the
non-Federal entity's own funds. how-
ever represented, are unallowable. Fi-
nancing costs (including interest) to
acquire. construct. or replace cspital

2 CFR Ch. II (1-1-15 fciHon)

assets are allowable. subject to the
conditions in this section.
(b)(1) Capital assets is defined as

noted in §200.12 Capital assets. An
asset oost includes (as applicsble) ac-
quisition costs, construction costs, and
other costs capitalized in accordance
with GAAP.
(2) For non-Federal entity fiscal

years beginning on or after January 1,
2016, 1ntangible assets include patents
and compu ter software. For software
development projecta, only interest at-
tributable to the portion of the project
costs capitalized in accordance with
GAAP is aJlowable.
(c) Conditions for all non-Federal enti-

tiea. (1) The non-Federal entity uses the
capital assets in support of Federal
awards;
(2) The allowable asset costs to ac-

quire facilities and equipment are lim-
ited to a fair market value available to
the non-Federa.l entity from an unre-
lated (arm's length) third party.
(3) The non-Federal entity obta.1ns

the financing via an arm's-length
transaction (that Is, a transaction with
an unrelated third party); or claims re-
imbUrsement of actual interest oost at
a rate avallab1e via such a transaction.
(4) The non-Federal entity limits

claims fOI Federal reimbursement of
interest costs to the least expensive al-
ternative. For example, a oa.pital lease
may be determined less costly than
purchasing through debt financing, In
which case reimbureement must be
limited to the amount of interest de-
termined if leasing had been used.
(5) The non-Federal entity expenses

or capitalizes allowable interest cost in
accordance with GAAP.

(6) Earnings generated by the invest-
ment of borrowed funds pending their
disbureement for the asset oosts are
used to offset the current period's al-
lowable Interest cost, whether that
cost is expensed or capitalized. Earn-
ings subject to being reported to the
Federal Internal Revenue Service
under arbitrage requirements are ex-
cludable.
(7) The following conditions must

a.pply to debt arrangements over $1
million to purchase or construct faoili-
ties, unless the non-Federal entity
makes an Initial equity contribution to
the purchase of 25percent or more. For
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this purpose, "initial eqwty contribu-
tion" means the amount or value of
contributions made by the non-Federal
entity lor the acquisition of faclUtIes
prior to occupancy.
(i) The non-Federal entity must re-

duce cla.ims lor reImbursement of in-
terest cost by an amount equal to im-
puted interest earnIngs on excess cash
flow attributable to the portion of the
facility used for Federal awards.
(ii) The non-Federal entity must im-

pute interest on exoees cash flow as fol-
lows:
(A)AnnuallY, the non-Federal entity

must prepare a cumulative (from the
inception 01 the project) report of
monthly cash inflows and outflows, re-
gardless of the funding source. For this
purpose, 1nllows consIst of Federal re-
lmbursement lor depreciation, amorti-
zation of capitalized construction in-
terest, and a.nnual interest cost. Out-
flows consist olinitial equity contribu-
tions, debt principal payments (less the
pro-rata share attributable to the cost
of land), and interest payments.
(B)To compute monthly cash inflows

and outflows, the non-FederaJ entity
must divide the annual amounts deter-
m1ned In step (1) by the number of
months in the year (usually 12) that
the building is in service.
(C) For any month in which cumu-

lative cash inflows exceed cumulative
outflows, interest must be calculated
on the excess inflows for that month
and be treated as a reduction to allow-
able interest cost. The ra.te of interest
to be used must be the three-month
Treasury b1ll closIng rate a.s of the last
business day of that month.
(8)Interest attributable to a fully de-

preciated asset is unallowable.
(d) Additional conditions for states,

local governments and IndIan tribes.
For costs to be allowable, the non-Fed-
eral entity must have incurred the in-
terest COBtsfor buildings after October
I, 1980,or for land and equipment after
September I, 1995.
(1)The requirement to offset interest

earned on borrowed fUnds against cur-
rent allowable interest cost (paragraph
(c)(5), above) also applies to earnings
on debt service reserve funds.
(2)The non-FederaJ entity will nego-

tiate the amount of allowable interest
cost related to the acquisition of facili-

§200.A50

ties with asset costs of $1 million or
more, as outlined in paragraph (c)(7) of
this section. For this purpose, a non-
Federa.l entity must oonstder only cash
inflows and outflows attributable to
that portion of the real property ueed
for Federal awards.
(e) Additional conditions for IllEs.

For costs to be allowable, the !HE
must have incurred the interest costs
after September 28, 1982,in connection
with aCQuisitions of capital assets that
occurred after that date.
(f) Additional condition for nonprofit

organizations. For costs to be allow-
able, the nonprofit organization in-
curred the interest coste after Sep-
tember 29, 1995,in connection with ac-
quisitions of capital assets that oc-
curred after that date.
(g) The interest allowab1l1ty provi-

sions of this section do not apply to a
nonprofit organization subject to "full
coverage" under the Cost Accounting
Standards (CAS), as de!1ned at 48 CFR
9903.201-2(a).The non-Federal entity's
Federal awards are instead subject to
CAS 414 (48 CFR 9904.414)."Cost of
Money as an Element of the Cost of Fa-
cilities Capital", and CAS 417 (48CFR
9904.417),"Cost of Money as an Element
of the Cost of Capital Assets Under
Construction" .

§200.450 ~byin~.
(a) The cost of certain influencing ac-

tivities associated with obtaining
grants. contracts, cooperative agree-
ments, or loans is an unallowable cost.
Lobbying with respect to certain
grants. contracts, cooperative agree-
ments, and loans is governed by rel-
evant statutes, Including among oth-
ers, the provisions of 31U.S.C. 1352,as
well as the common rule, "New Re-
strictions on Lobbying" published at 55
FR 6786(February 26, 1990), including
definitIons, and the Office of Manage-
ment and Budget "Governmentwide
Guidance for New Restrictions on Lob-
bying" and notioes published at 54 FR
52306(December 20, 1989),55 FR 24540
(June 15. 1990).57 FR 1772(January 15,
1992),and 61FR 1412(January 19, 1996).
(b) Executive lobbying costs. Costs

incurred in attempting to improperly
influence either directly or indireotly,
an employee or offloer of the executive
branch of the Federal Government to
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give consideration or to act regarding a
Federal award or a regulatory matter
are unallowable. Improper 1n11uence
means any influence that induces or
tends to induce a Federal employee or
officer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In add1tIon to the above, the Col-
lowing restrictions are applicable to
nonprofit organizations and IHEs:
(1) Costs aeaociated with the Col-

lowing activities are Unallowable:
(I) Attempts to 1n11uence the out-

comes of any Federal, state, or local
electron, referendum, initiative, or
similar procedure, through in-kind or
ca.sh contributions, endorsements, pub-
lic1ty, or s1milar activity;

(11)Establishing, adm1nistering, con-
tributing to, or paying the expenses of
a political party, campaign, political
action committee, or other organiza-
tion establ1shed for the purpose of in-
fluencing the outcomes of elections in
the United States;

(iii) Any attempt to Influence:
(A)The introduction of Federal or

state legislation;
(B) The enactment or modification of

any pending Federal or state leglsla-
tion through communication with any
member or employee of the Congress or
state legislature (including efforts to
influence state or local oIDcials to en-
gage 1n similar lobbying activity);
(0) The enactment or modification of

any pending Federal or state legisla-
tion by preparing, d1stributing, or
using publicity or propaganda, or by
urging members of the general publ1c,
or any segment thereof, to contribute
to or participate in any maea dem-
onstration, march, rally, fund raising
drive, lobbying campaign or letter
writing or telephone campa.igD;or
(D) Any government oIDcial or em-

ployee in connection with a dec1slon to
sign or veto enrolled legislation;
(rv) Legislative l1a1son activities, in-

cluding attendance at legislative ses-
sions or committee hearings, gathering
information regarding legislation, and
analyzing the effect of legislation,
when such activities are carried on in
support of or in knowing preparation
for an effort to engage in unallowable
lobbying.

2 CFRCh. II (1-1-15 EditIOn)

(2) The following activit1es are ex-
cepted from the coverage of paragraph
(c)(1) of this section:

(i) Technica.l and factual presen-
tations on topics directly related to
the performance of a grant, contract,
or other agreement (through hearing
testimony, statements, or letters to
the Congress or a state legisla.ture, or
subdtvislon, member, or cognizant staff
member thereof), in response to a docu-
mented request (including a Congres-
sional Record notice requesting testi-
mony or statements for the record at a
regularly scheduled hearing) made by
the non-Federal entity's member of
congress, legislative body or a. subdivi-
sion, or a cogn1za.nt staff member
thereof, provided such information Is
readily obtainable and can be readily
put in deliver80ble form, and further
provided that costs under this section
for travel, lodging or meals are unal-
lowable unless incurred to offer testi-
mony at a regularly scheduled Congres-
stonal hearing pursuant to a. written
request for such presentation made by
the Ch801rman or Ranking Minority
Member of the Committee or Sub-
committee conducting such hearings;

(11)Any lobbying made unallowable
by paragraph (o)(l)(ii1) of this section
to 1n11nencestate legislation in order
to directly reduce the cost, or to avoid
material impairment of the non-Fed-
eral entity's authority to perform the
grant, contract, or other agreement; or

(111)Any activity specifically author-
ized by statute to be undertaken with
funds from the Federal award.

(iv) Any activity excepted from the
definitions of "lobbying" or "influ-
encing legislation" by the Internal
Revenue Code provisions that require
nonprofit organizations to limit their
participation in direct and "grass
roots" lobbying activities in order to
retain their charitable deduction sta-
tus and 8ovoid punitive excise taxes,
I.R.C. §§OOl(cX3),501(h), 4911(a),includ-
Ing:

(A) Nonpartisan anaJysis, study, or
research reports;

(B) Examinations and discussions of
broad social, economic, and similar
problems; and

(C) Information provided upon re-
quest by a legislator for technical ad-
viae and assistance, as defined by I.R.C.
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§4911(d)(2)and 26 CFR 56.4911-2(c)(1)-
(c)(S).

(v) When a non-Federal entity seeks
reimbursement for indirect (F&A)
costs, total lobbying coste must be sep-
arately identified in the indirect (F&A)
cost rate proposal, and thereafter
treated as other unallowable activtty
costs in accordance with the proce-
dures of 1200.413Direct costs.

(vt) The non-Federal entity must sub-
mit as part oC its annual indirect
(F&A)cost rate proposa.l a certification
tba.tthe requirements and standards of
thie section have been complied with.
(See also §200.U5 Required certifi-
oations.)

(vti)(A) Time loge, calendars, or simi-
lar records are not required to be cre-
ated for purposes of complying with
the record keeping requirements in
§200.302 Finanoia.l management with
respect to lobbying costs during any
partioular calenda.r month when:

(1)The employee engages in lobbying
(as deCined in paragraphs (c)(1) and
(c)(2) or this section) 25 percent or Ieee
of the employee's compensated hours of
employment during that calendar
month; and

(2) Within the preceding five-year pe-
riod, the non-Federal entity has not
materially misstated allowable or nn-
a.llowable costs of any nature, includ-
Ing leg1s].atlve lobbying coste.
(B) When conditions in paragraph

(c)(2)(v1i)(A)(1)and (2) of this section
are met, non-Federal entities are not
required to establish records to support
the allowa.b1llty DC claimed costs in ad-
dition to records already required or
maintained. Also, when conditions in
paragraphs (o)(2)(vii)(A)(l) and (2) of
this section are met, the abeence of
time logs, calendars, or similar records
will not serve as a basis for disallowing
costs by contesting estima.tes of lob-
bying time spent by employees during
a ca.lendar month.

(viii) The Federal awarding agency
must establish procedures for resolving
in advance, in consultation with OMB,
any significant questions or disagree-
ments concerning the interpretation or
application of this section. Any such
adva.nce resolutions must be binding in
any subsequent settlements, audits, or
investigations "1th respect to that
grant or contract for purposes of inter-

§200A53

pretation of this part, provided, how-
ever, that this must not be construed
to prevent a contractor or non-Federal
entity from contesting the lawfulness
of such a detenuination.

§200.461 Losses on other awards or
contraets.

Any excess of costs over income
under any other awa.rd or contract of
any nature is unallowable. Th1s in-
cludes, but is not 11m1tedto, the non-
Federal entity's contributed portion by
reason of coat-sharing agreements or
any under-recoveries through negotia-
tion of nat amounts for indirect (F&A)
costs. Also, any excess of costs over au-
thorized funding levels transferred
from any award or contract to another
award or contract is una.llowable. All
losses are not allowable indirect (F&A)
coste and are required to be included in
the appropriate Indirect cost rate base
for allocation of indirect costs.

1200.452 Maintenance and repair
costs.

Costs incurred for ut1l1tles, insur-
ance, security, necessary maintenance,
janitorial serv1ces, repair, or upkeep of
buildings and equipment (including
Federal property unless otherwise pro-
vided for) which neither add to the per-
manent value of the property nor ap-
preciably prolong 1ts intended life, but
keep it in an effioient operating condi-
tion, are allowable. Costs Incurred for
improvements wh1ch add to the perma-
nent value of the buildings and equip-
ment or appreciably prolong their in-
tended life must be treated as capital
expenditures (see 5200.439Equipment
and other capital expenditures). These
costs are only allowable to the extent
not paid through rental or other agree-
ments.

t 200.4153Materials and supplies costs,
iDcluding costa of computinar de-
vices.

(a) Costs incurred for materials, sup-
plies, and fabricated parts necessary to
carry out a Federal award are allow-
able.

(b) Purchased materials and supplies
muat be charged at their actual prices.
net of applicable credits. Withdrawals
from general stores or stockrooms
must be charged at their actual net
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cost under any recognized metbod of
pricing inventory withdrawals, consist-
ently applied. Incoming transportation
charges are a proper part of materials
and supplies costs.

(c) Materials and supplies used for
the performance of a. Federal award
may be charged as direct coste. In the
specific case of computing devices,
charging as direct coste is allowable for
devices that are essential and allo-
cable, but not solely dedicated, to the
performance of a Federal award.

(d) Where federally-donated or fur-
nished materials are used in per-
forming tbe Federal award, such mate-
rials will be used without charge.
['18 FR 78608, Dec. 26, 2018, lUI a.mendedat 79
FR 76887, Dec. 19, 2OH]

§ 200.464 Memberships, llUbecriptioJUl,
and profelildonal activity eost8.

(a) Costs of tbe non-Federal entity's
membership in business, technical, and
professional organfzatdons are allow-
able.

(b) Costs of the non-Federal entity's
subscriptions to buetnese, profeB8ional,
a.ndtechnical periodicals are allowable.

(c) Costs of membership in any civic
or community organIzation are allow-
able with prior approval by the Federal
awarding agency or pass-through enti-
ty.

(d) Coste of membership in any coun-
try club or social or dining club or or-
ganization are unallowable.

(e) Costs of membership in organiza-
tions whose primary purpose is lob-
bying are unallowable. See also §2OO.450
Lobbying.

f 200.455 Organization costa,
Costs such as incorporation fees, bro-

kers' fees, fees to promoters, crganlsers
or management consultants, attorneys,
accountants, or investment counselor,
whetber or not employees of tbe non-
Federal entity in connection with es-
tablishment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Federal
awarding agency.

§ 200.456 Participant support coats.
Participant support coste as defined

in §200.75 Participant support costs are
allowable with the prior approval of
the Federal awarding agency.

2 CFR Ch. II (1-1-15 Edition)

§ 200.467 Plant and eecurity costs.
Necessary and reasonable expenses

incurred for protection and security of
facllities, personnel, and work products
are allowable. Such coste include, but
are not limited to, wages and uniforms
of personnel engaged in seourity activi-
t1es; equipment; barriers; protectdve
(non-military) gear, devices, and equip-
ment; contractual security services;
and consultants. Capital expenditures
for plant seourity purposes are subject
to 1200.439 Equipment and other capital
expenditures.
[78 FR '1ll6Oll,Dec. 26, 2013, as amended at 79
FR 75887, Dec. 19.2014]

§200.458 Pre-B'ward coris.

Pre-award costs are those incurred
prior to the effective date of the Fed-
eral award directly pursuant to the ne-
gotia.tion and in anticipation of the
Federal award where such costs are
necessa.ry for efficient and timely per-
formance of the scope of work. Such
costs are allowable only to the extent
that they would have been allowable if
incurred after the date of the Federal
award and only with tbe written ap-
proval of the Federal a.warding agency.

§ 200.459 Professional service costs.
(a) Costs of professional and consult-

ant servicss rendered by persons who
are members of a particular profession
or POSSSBB a special skUl, and who are
not officers or employses of the non-
Federal entity, are allowable, subject
to paragraphs (b) and (c) when reason-
able in relation to the services ren-
dered and when not contingent upon
recovery of the costs from the Federal
Government. In addition, legal and re-
lated services are limited under
§2OO.4S5 Defense and prosecution of
criminal and civil prooeedings, claime,
appeals and patent infringements.

(b) In determining the allowab1l1ty of
coste in a particular case, no single fac-
tor or any special combination of fac-
tors is necessarily determinative. How-
ever, the following factors are relevant:

(1) The nature and scope of the serv-
ice rendered in relation to the service
required.
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(2) The necessity of contracting for
the service, considering the non-Fed-
eral entity's capability in the par-
ticular area.
(8) The past pattern of euch costs,

particularly in the years prior to Fed-
eral awards.
(4) The impact of Federal awards on

the non-Federal entity's business (i.e.,
what new problems have arieen).

(5) Whether the proportion of Federal
work to the non-Federal entity's total
business is such as to 1nfluence the
non-Federal entity in favor of incur-
ring the cost, particularly where the
services rendered are not of a con-
tinuing nature and have little relation-
ship to work under Federal awards.

(6) Whether the service can be per-
formed more economically by direct
employment rather than contracting.

(7) The qualifications of the indi-
vidual or concern rendering the service
and the customary fees charged, espe-
cially on non-federally funded activi-
ties.
(8) Adequacy of the contractual

agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
quired. rate of compensation. and ter-
mination provisions).
(c) In addition to the factors in para-

graph (b) of this section, to be allow-
able, retainer fees must be supported
by evidence of bona lide services avail-
able or rendered.

t .100.460 PropOllalcoate,
Proposal oosts are the oosts of pre-

paring bids, proposals. or appl1cations
on potential Federal and non-Federal
awards or projects, including the devel-
opment of data necessary to support
the non-Federal entity's bids or pro-
posals. Proposal costs of the current
accounting period of both euccessrul
and unsuccessful bids and proposals
normally should be treated as indirect
(F&A) costs and allocated currently to
a.ll activities of the non-Federal entity.
Ko proposal costs of past accounting
periods will be allocable to the current
period.

§200.461 PublicatioD and printing
costs.

(a) Publ1catlon costs for electronic
and print media, including distribu-
tion, promotion, and general handling

§2DDA63

are allowable. If these costs are not
Identifiable with a particular cost ob-
jective, they should be allocated as in-
direct costs to all benefiting activities
of the non-Federal entity.
(b) Page cha.rges for professlona.l

journal publications are allowable
where:
(l) The publtoattone report work sup-

ported by the Federal Government: and
(2) The charges are levied impartially

on all items published by the journal,
whether or not under It Federal award.
(8) The non-Federal entity may

charge the Federal award before close-
out for the costs of publication or shar-
ing of research results if the costs are
not incurred during the period of per-
formance of ths Federal award.

S200.462 Rearrangement and reCOD'
version co5&8.

(a) costs incurred for ord1nary and
normal rearrangement and alteration
of fac1l1t1es are allowable as indirect
costs. SpeCial arrangements and a.lter-
attons costs incurred specifically for a
Federal award are allowable as a direct
cost with the prior approval of the Fed-
eral awarding a.gency or pa.ss-tbrough
ent1ty.
(b) Costs incurred in the restoration

or rehab1Utat10n of the non-Federal en-
tity's facilities to approximately the
same condition existing immediately
prior to commencement of Federal
awards. less costs related to norma.l
wear and tear, are allowable.

§200.463 Recruiting eosts.
(a) Subject to paragraphs (b) and (c)

of this section, and provided tha.t the
size of the staff recru1ted and main-
tained is in keeping w1th workload re-
quirements, costs of "help wanted" ad-
vertising, operat1ng costs of an em-
ployment off1qf;! necessary to secure
and maintain an adequate stlLff, costs
of operating an aptitude and edu-
cational testing program, travel costs
of employees whlle engaged 1n recrui t-
ing personnel, travel costs of appli-
cants for interv1ews for prospective
employment, and relocation costs in-
curred incident to recruitment of new
employees, are allowable to the extent
that such costs are incurred pursuant
to the non-Federal entity's standard
recruitment program. Where the nOD-
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Federal entity uses employment agen-
cies, costs not in excess of standard
commercial rates for such services are
allowable.
(b) Special emoluments, tr1nge bene-

fits, and salary allowances 10curred to
attra.ct profeBllional personnel that do
not meet the test of reasonableness or
do not conform with the established
practtces of the non-Federal entity, are
unall owable.

(c) Where relocation coste Incurred
incident to recruitment of a new em-
ployee have been t'lmded in whole or 10
part to a Federal award, and the newly
hired employee resigns for reasons
within the employee's control within 12
months after hire. the non-Federal en-
tity will be required to refund or credit
the Federal share of such relocation
costs to the Federal Government. See
also §200.464 Relocation costs of em-
ployees.

(d) Short-term, travel visa costs (as
opposed to longer-term. immigration
visas) are generally allowable expenses
that may be proposed as a direct cost.
Since short-term vi5&Sare issued for a
speciflc period a.ndpurpose, they can be
clearly identified as dirootly connected
to work performed on a Federal award.
For these costs to be directly charged
to a Federal award, they must:
(1) Be critical a.nd necessary for the

conduct of the project;
(2) Be allowable under the applicable

cost principles;
(3) Be consistent with the non-Fed-

eral entity's cost accounting practices
a.ndnon-Federal entity policy; and

(4) Meet the definition of "direct
cost" as described in the applicable
cost principles.
[18 FR 18E108.Dec. 26. 2013. aa amended a.t 79
FR 7588'1.Dec. 19. 2014]

§200.464 Relocation costa of employ-
ees.

(a) Relocation costs are costs inci-
dent to the permanent change of duty
asetgnment (for an indefinite period or
for a stated period of not less tha.n 12
months) of an existing employee or
upon recruitment of a new employee.
Relocation costs are allowa.ble, subject
to the limitations described in para-
graphs (b), (c), a.nd (d) of this section.
provided that:

2 CFR Ch. II (1-1-15 EdlHon)

(1) Tbe move is for the benefit of the
employer.

(2) Reimbursement to the employee
is in accordance with an established
written policy consistently followed by
the employer.

(3) Tbe reimbursement does not ex-
ceed the employee's actual (or reason-
ably estimated) expenses.
(b) Allowable relocation costs for

current employees are 11m1tedto the
following:
(1) The costs of transportation of the

employee, members of his or her imme-
diate family and his household, and
personal effects to the new location.

(2) The costs of finding a new home,
such as advanoe trips by employees and
spouses to locate living quarters and
temporary lodging during the transi-
tion period. up to maximum period of
30calendar days.

(3) Closing costs, such as brokerage,
legal, and appraisal fees, incident to
the dillposition of the employee's
former home. These costs, together
with those described in (4), are limited
to 8 per cent of the sales price of the
employee's former home.

(4) The continuing costs of ownership
(for up to six months) of the vaca.nt
former home after the settlement or
lea.se date of the employee'S new per-
manent home, such as maintena.nce of
buildings and grounds (exolusrve of fix-
ing--up expenses), utilities, taxes, and
property insurance.

(5) Other necesearz and reasonable
expenses normally incident to reloca-
tion, such as the costs of canceling an
unexpired lease, transportation of per-
sonal property. and purchasing insur-
ance against loss of or damages to per-
sonal property. The cost of canceling
an unexpired lease is 11m1tedto three
timee the monthly rental.

(c) Allowable relocation costs for new
employees are limited to those de-
scribed in paragraphs (b)(l) and (2) of
t.his section. When relocation costs in-
curred incident to the recruitment of
new employees bave been oha.rged to a
Federal a.ward and the employee re-
signs for reasons within the employee's
control within 12 months after hire,
the non-Federal entity must refund or
credit the Federal Government for Its
share of the cost. However, the costs of
travel to an oversea.s location must be
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considered travel costs in accordance
with §200.474 Travel costs, and not this
1200.464 Reloca.tion costs of employees,
for the purpose of this paragraph if de-
pendents are not permitted a.t the loca-
tion for IlJlY reason and the costs do
not include costs of transporting
household goods.
(d) The follOwing coats related to re-

loca.tion are unallowable:
(1) Fees and other costs asaooiated

with acquiring a new home.
(2) A lose on the sale of a former

home.
(3) Oontdnufng mortgage prinCipal

and 1nterest payments on a home being
sold.
(4) Income taxes paid by an employee

related to reimbursed relocation costs.
[78 FR 78808,Dec. 26, llO13,as a.rnended at 79
FR 7li8117, Dec. 19, 3014]

f 200.485 Rental eosts of real property
and equipment.

(a) Subject to the limitations de-
scribed in paragraphs (b) through (d) of
this section, rental costs are allowable
to the extent that the rates are reason-
able in light of sucb factors aa: rental
coats of comparable property, if any;
market conditions in the area; alter-
na.tives available; and the type, life ex-
pectancs', condition, and value of the
property leased. Rental arrangements
should be reviewed periodically to de-
termine if circumstances have changed
and other options are available.
(b) Rental costs under "sale and lease

back" arrangements are allowable only
up to the amount that would be .1-
lowed had the non-Federal entity con-
tinued to own the property. This
amount would include expenses such as
depreciation. maintenance, taxes, and
insurance.
(c) Rental costs under "lese-than-

arm's-length" leases are allowable only
up to the amount (as explained in para-
graph (b) of this section). For this pur-
pose, a less-than-arm's-length lease is
one under which one party to the lease
agreement is able to control or sub-
stantially influence the actions of the
other. Such leases include. but are not
limited to those between:
(1) Divisions of the non-Federal enti-

ty;

§2OO.465
(2) The non-Federal ent1ty under

common control through common offi-
cers, directors. or members; and
(3) The non-Federal entity and a di-

rector, trustee, Officer, or key em-
ployee of the non-Federal entity or an
immedia.te family member, either di-
rectly or through corporations. trusts,
or similar arrangements in which they
hold a controlling interest. For exam-
ple, the non-Federal entity may estab-
I1sh a separate corporation for the sole
purpose of owning property and leasing
it back to the non-Federal entity.
(4) Famlly members Include one

party with any of the following rela-
tionships to another party:
m Spouse, and parents thereof;
(11) Children, and spouses thereof;
(iii) Parents, and spouses thereof;
(iv) Siblings, and spouses thereof;
(v) Grandparents and grandchildren.

and spouses thereof;
(vi) Domestic partner and parents

thereof, including domestic partners of
any Individual In 2 through 5 of this
definition; and
(vii) Any individual related by blood

or affinity whose close association with
the employee is the equivalent of a
family relationship.
(5) Rental costs under leases which

are required to be treated as capital
leases under GAAP are allowable only
up to the amount (as explained in para-
graph (b) of this sectton) that would be
allowed had the non-Federal entity
purchased the property on the date the
lease agreement was executed. The pro-
visions of GAAP must be used to deter-
mine whether a lea.se is a capital lease.
Interest costs related to capital leases
are allowable to the extent they meet
the criteria in §200.449 Interest. Unal-
lowable costs include amounts paid for
profit, management fees, and taxes
that would not have been incurred had
the non-Federal entity purchased the
property.
(6) The rental of any property owned

by any individuals or entities affiliated
with the non-Federal entity, to include
commercial or residential real estate.
for purposes such as the home office
workspace is unallowable.
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§200.466 Scholarship5 and .tudent aid
costa.

(a) Costs of scholarehlps, fellowships,
and other programs of student aid at
IHEs are allowable only when the pur-
pose of the Federal award 15to provide
training to selected participants and
the charge is approved by the Federal
awarding agency. However, tuition re-
mission and other forms of compensa-
tion paid as, or in lieu of, wages to stu-
dents performing necessary work are
allowable provided that:

(1) The individual is conducting ac-
tivities necesearz to the Federal
award;
(2) Tuition remission and other sup-

port are provided in accordance with
established policy of the IRE and con-
sistently provided in a like manner to
students in return for similar activities
conducted under Federal awards as
well 8.8 other s.ctlvities; and

(3) During the academic period, the
student is enrolled in an advanced de-
gree program at a non-Federal entity
or affilis.ted institution and the activi-
ties of the student in relation to the
Federal award are rels.ted to the degree
program;
(4) The tuition or other pe.yments are

reasonable compensation for the work
performed and are conditioned explic-
itly upon the performance of necessary
work; and
(5) It Is the IHE's practdce to simi-

larly compensate students under Fed-
eral awards as well 8.8 other activities.
(b) Charges for tuition remtsston and

other forms of compensation paid to
students as, or tnIteu of, sals.ries and
wages must be subject to the reporting
requirements in 5200.430 Compenaa-
tlon-pereonal services, and must be
treated as direct or indirect cost in ac-
cordance with the actual work being
performed. Tuition remission may be
charged on an average rate basis. See
also 1200.481 Compensation-fringe ben-
efits.

§200.467 Selling and marketing costs.
Costs of sell1ng and marketing any

products or services of the non-Federal
entity (unless allowed under §200.421
Advertising and public relations.) are
unallowable, except as direct costs,
with prior approval by the Federal

2 CFR Ch. II (1-1-15 Edition)

awarding ILgency when necessary for
the perfonnance of the Federal award.

§100.468 Speeia1ized service facllitles.
(a) The costs of services provided by

highly complex or specialized,fa.cilities
operated by the non-Federal entity,
such as computing fa.c1l1t1es,wind tun-
nels, and reactors are allowable, pro-
vided the charges for the services meet
the conditions of either paragraphs (b)
or (c) of this seotion, and, in addition,
take into account any items of income
or Federal nns.ncing that qualify 8.8 ap-
plicable credits under 1200.406 Applica-
ble credits.
(b) The costs of such services, when

material, must be charged directly to
applicable awards based on actual
usage of the services on the basil! of a
schedule of rates or established meth-
odology that:

(1) Does not discr1minate between ac-
tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding usa.ge by the non-Federal ent!-
ty for internal purposea, and

(2) Is designed to recover only the ag-
gregate costs of the services. The costs
of each service must consist normally
of both its direct costs and its allocs.ble
ehare of all indirect (F&A) costs. Rates
must be adjusted at least biennially,
and must take into consideration overt
under applied costs of the previous pe-
riod(s).
(c) Where the costs incurred for a

service are not material, they may be
allocated as indirect (F&A) costs.
(d) Under some extraordinary cir-

cumstances, where it is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative costing arrangements, such
arrangements may be worked out with
the Federal cognizant agency for indi-
rect costs.

I 100.469 Student activity costs.
Costs incurred for intramural actrvt-

ties, student publications, student
clubs, and other student aotivities, are
unallowable. unless specifically pro-
vided for in the Federal award.

§ZOO.470Tans (including Value
Added Tax).

(a) For states, local governments and
Indtan tribes:
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(1)Taxes that a governmental unit is
legally required to pay are allowable,
except for self-asse88ed taxes that dis-
proportionately affect Federal pro-
grams or changes in tax polioies that
disproportionately affect Federal pro-
grams.
(2) Gasoline taxes, motor vehicle

fees, and other taxes that are in effect
user fees for benefits provided to the
Federal Government are allowable.
(3) This provision does not restrict

the authority of the Federal awa.rdiD.g
agency to identify taxes where Federal
participation is inal)proprtate. Where
the identification of the amount of un-
allowable taxes would require an inor-
dinate amount of effort, the cognizant
agency for indirect costs may accept a
reasonable apprOximation thereof.
(b) For nonprofit organizations and

lEEs:
(1) In general, taxes whicb the nOD-

Federal entity is required to pay and
which are paid or accrued in accord-
ance with GAAP, and payments made
to local governments in lieu of taxes
which are commensurate with the Iocal
government services reoeived are aJ-
Jowab1e,except for:
(1)Taxes from which exemptions are

available to the non-Federal entity di-
rectly 01' which are available to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and, in the latter case, when the Fed-
eral awarding agency makes available
the necessary exemption certificates,
(li) Special aaseesmente on land

whioh represent capital improvements,
and
(111)Federalinoome taxes.
(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-
terest thereon. which were allowed as
Federal award coete, will be credited
either as a cost reduction or cash re-
fund, as appropriate, to the Federal
Government. However, any interest ac-
tually paid or credited to an non-Fed-
eral entity incident to a refund of tax,
interest, and penalty will be paid or
credited to the Federal Government
only to the extent that such interest
accrued over the period during which
the non-Federal entity has been reim-
bursed by the Federal Government for
the taxes, interest, and penalties.

§200,471

(c) Value Added Tax (VAT) Foreign
taxes cbarged for the purchase of goods
or services that a non-Federal entity is
legally required to pay in country is an
allowable expense under Federal
awarde. Foreign tax refunds or app11oa-
ble credits under Federal awards refer
to receipts, or reduction of expendi-
tures, which operate to offset or reduce
expense items that are allocable to
Federal awarde as direct or indirect
coete. To the extent that such credits
accrued or received by the non-Federal
entity relate to allowable cost, these
costs must be credited to the Federal
awarding agency either as costs or cash
refunds. If the costs are credited back
to the Federal award, the non-Federal
entity may reduce the Federal share of
costs by the amount of the foreign tax
reimbursement, or where Federal
award has not expired. use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal awarding
agency.

f 200.471 TerminatioD costa.

Termination of a Federal award gen-
erally gives rise to the incurrence of
costs, or the need for special treatment
of costs, which would not have arisen
had the Federal award not been termi-
nated. Cost principles covering these
items are Bet forth in this section.
They are to be used in conjunction
with the other provtatons of this part
in termination situations.
(a) The cost of items reasonably usa-

ble on the non-Federal entity's other
work must not be allowable unless the
non-Federal entity submits evidence
that it would not retain such items at
cost without sustaining a loss. In de-
ciding whether such items are reason-
ably usable on other work of the non-
Federal entity, the Federal awarding
agency should consider the non-Federal
ent1ty's plane and orders for current
and scheduled activity. Contempora-
neous purchases of common items by
the non-Federal entity must be re-
garded as evidence that such items are
reasonably ueable on the non-Federal
entity's other work. Any acceptance of
common items as allocable to the ter-
minated portion of the Federal award
muet be limited to the extent that the
quantities of such items on hand, in
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transit. and on order are in excess of
the rea.sonable quantitative require-
ments of other work.
(b) If in a particular case, despite all

reasonable efforts by the non-Federal
entity, certain costs cannot be discon-
tinued immediately after the effective
date of termtnatton, such costs are
generally allowable within the limita-
tions set forth in this part. except that
any such costs continuing after termi-
nation due to the negligent or wUlful
failure 01 the non-Federal entity to dis-
continue such coste must be unallow-
able
(c) Loss of useful value of special

tooling, machinery. and equipment is
generally e.llowableif:

(1) Such special tooling, special ma-
chinery. or equipment Is not reason-
ably capable of use in the other work of
the non-Federal entity,
(2) The interest of the Federal Gov-

ernment is protected by transfer of
title or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.S1S Equipment, paragraph
(d), and
(3) The loss of useful value for a.ny

one terminated Federal award is lim-
Ited to that portion of the acquisition
cost which bears the same ratio to the
total acquisition cost as the termi-
nated portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the specia.l tooling, machinery.
or equipment was acquired.
(d) Rental costs under unexpired

leases are generally allowable where
clearly shown to have been reasonably
necessary for the performance of the
terminated Federal award less the re-
sidual value of such leases. if:
(1) The amount of such rental

claimed does not exceed the rea.sonable
use value of the property leased for the
period of the Federal award and such
further period a.s ma.y be reasonable.
a.nd
(2) Tbe non-Federa.l entity makes all

reasonable efforts to terminate. assign.
settle. or otherwise reduce the cost of
such lease. There also may be included
the cost of alterations of such leased
property. provided such alterations
were necessary for the performance of
the Federal award. and of reasonable

2 CFRCh.U (1-1-15 EdItion)

restoration required by the provisions
of the lease.
(e) Settlement expenses including the

following are genera.lly allowable:
(1) Aooounting. legal, clerical. and

similar costs reasonably neceesary for:
(1) The prepara.tion and presentation

to the Federal awarding agency of set-
tlement claims a.nd supporting data
with respect to the terminated portion
of the Federal award, unless the termi-
nation is for cause (see Subpart D-
Post Federal Award Requirements o£
this part, 1§200.338 Remedies for Non-
compliance through 200.342 Effeots of
Suspension and termination); and.

(11) The termination and settlement
of subawards.
(2) Reasonable costs for the storage,

transportation, protection, and disposi-
tion of property provided by the Fed-
eral Government or acquired or pro-
duced for the Federal award.

(f) Claims under subawards, including
the allocable portion of claims which
are common to the Federal award and
to other work of the non-Federal enti-
ty. are genera.lly allowable. An appro-
priate share of the non-Federal entity's
indirect costs may be allocated to the
amount of settlements with contrac-
tors a.ndlorsubrecipients. provided tha.t
the amount allocated is otherwise con-
sistent with the basic guidelines con-
tained in 1200.414 Indirect (F&A) costs.
The indirect costs 80 allocated must
exolud.e the same and similar costs
claimed directly or indirectly as settle-
ment expenses.'

• JOO.472 Training aDdeducation coats.
The oost of training and education

provided for employee development is
allowable.

t 200.473 Transportation costs.
Coate incurred for freight. express.

cartage. postage. and other transpor-
t&tion services relating either to goods
purchased, in process, or delivered, are
allowable. When such costs can readily
be identified with the items involved.
they may be charged directly as trans-
portation costs or added to the cost of
such items. Where identification with
the materials received cannot re&d1ly
be made, inbound transportation cost
m&ybe charged to the appropriate in-
direct (F&A) cost accounts if the non-
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Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound freight, if re1mbursa.ble under
the terms and conditions of the Federa1
award, should be treated 8.5 a direct
cost.

§200.474 Travel costa.
(a) General. Travel costs are the ex-

penses (or transportation, lodging, sub-
sistence, and related items incurred by
employees who are in travel status on
official business of the non-Federal en-
tity. Such costs may be charged on an
actual cest basis, on a per diem or
mileage baste in lieu of actual costs in-
curred, or on a combination of the two,
provided the method used is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity's non-federally-funded activities
and in accordanoe with non-Federal en-
tity's written travel reimbureement
policies. Notwithstanding the provi-
sions of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written approval of the Fed-
eral awarding a.gency or paB8-through
entity when they are specifioally re-
lated to the Federal award.
(b) Lodgi1llJ and subsistence. Costs in-

curred by employees and officers for
travel, including costs oflodging, other
subsistence, and incidental expenses,
must he considered reasonable and oth-
erwise allowable only to the extent
such costs do not exceed charges nor-
mally allowed by the non-Federal enti-
ty in its regular operations as the re-
sult of the non-Federal entity's written
travel policy. In addition, if these costs
are charged directly to the Federal
award documentation must justifY
that:
(1) Participation of the individual is

necessary to the Federal award; and
{2)The costs are reasonable and con-

sistent with non-Federal entity's es-
tablished travel policy.
(c)(l) Temporary dependent care

costs (as dependent is defined in 26
U.S.C. 152) above and beyond regular
dependent care that directly results
from travel to conferences is allowable
provided that:

§200.474

(I) The costs are a d1rect result of the
individual's travel (or the Federal
award;

(11) The costs are consistent with the
non-Federal entity's dooumented trav-
el policy for all entity travel; and
(iii) Are only temporary during the

travel period.
(2) Travel costs for dependents are

unallowable, except (or travel of dura.-
tion of six months or more with prior
approval of the Federal awarding agen-
cy. See also §200.432Conferences.
(d) In the absence of an acceptable,

written non-Federal entity policy re-
garding travel costs, the rates and
amounts established under 5 U.S.C.
5701-11, ("Travel and Subsistence Ex-
penses; Mileage Allowances"), or by
the Adm1n1strator of General Services,
or by the President (or his or her des-
ignee) pureuant to any provtstons of
such subchapter must apply to travel
under Federal awards (48 CFR 31.2~
46(a».
(e) Commercial air travel. (1) Airfare

costs in excess of the basic least expen-
sive unrestricted accommodations
class offered by commercial airlines
are unallowable except when suoh ac-
commodations would:

(1) Requ1re c1rcu1tous routing;
(11) Require travel during unreason-

able hours;
(Hi) Excessively prolong travel;
(tv) Result in additional costs that

would offset the transportation sav-
ings; or
(v) Offer accommodationB not reason-

ably adequate (or the traveler's med-
ical needs. The non-Federal entity
must justify and document these condi-
tions on a case-by-case basts in order
for the use of first-class or business-
class a1rfare to be allowable in such
caaes.
(2) Unless a pattern of avoidance is

detected, the Federal Government will
generally not question a non-Federal
entity's determinations that cus-
tomary standard a.irfare or other dis-
count airfare is unava.ilable for specific
trips if the non-Federal entity can
demonstrate that such airfare was not
available in the specific case.
(f) AiT travel by other than commerciul

earner. Costs of travel by non-Federal
entity-owned, -Ieased, or -chartered
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aircraft include the cost of lease, char-
ter, operation (including personnel
costs), maintenance, depreciation, in-
surance, and other related coste. The
portdon of such costs that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, 1s unallow-
able,
[78 FR 78608, Dec, 26, 2013, a.s amended at 79
FR 75887,Dec. 19, 2014]

1200.4711.~.
Travel and subsistence coste of trust-

ees (or directors) at IHEs and nonprollt
organizations are allowable. See also
§200.474 Travel costs.

Subpart F-AudH Requirements
GENERAL

§2OO.MlO Purpose.
This part sets forth standards !or ob-

taining consistency and uniformity
among Federal agencies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDITS

§ 200.501 Audit requirementli.
(a) Audit reauirea. A non-Federal enti-

ty that expends 5750,000 or more during
the non-Federal entity's fiscaJ year in
Federal awards must have a single or
program-speoific audit oonduoted for
that year in accordance with the provi-
sions of this part.
(b) Single audit. A non-Federal entity

that expends S750,OOO or more during
the non-Federal entity's fillOalyear in
Federal awards must have a single
audit conducted in accordance with
5200.514 Roope of audit except when 1t
elects to have a program-specific audit
conduoted in acoordance with para-
graph (c) of this section.
(c) Program-gpecifit: audit electicm.

When an anditee expends Federal
awards under only one Federal pro-
gram (excluding R&D)and the Federal
program's statutes, regulatioDls, or the
terms and conditions of the Federal
award do not require a financial state-
ment audit or the auditee, the auditee
may elect to have a program-specific
audit conducted in accordance with
§ 200.507 Program-specific audits. A P1'o-
gram-speclf1c a.udit may not be elected

2 CFR Ch. II (1-1-15 EdlHon)

for R&D unless all of the Federal
awards expended were received from
the same Federal agency, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
cy, or pass-throull'h entity in the case
of a subrecipient, approves in advance
a program-specific audit.

(d) Exemption when Federal awards ex-
pended are less than S7fj(),()()(). A non-Fed-
eral entity that expends less thaD
S750,OOOduring the non-Federal entity'e
fiscal year in Federal awards 1s exempt
from Federal audit requiremente for
that year, except as noted in 1200.503
Rela.tion to other audit requirements,
but records must be available for re-
view or audit by appropriate officials
of the Federal agency, pass-through en-
tity, and Government Accountability
Office (GAO).

(e) Federally Funded Research and De-
velopment Centers (FFRDC). Manage-
ment of an auditee that owns or oper-
ates a FFRDC may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.

<0 Subrecipients aild Contractors. An
auditee may Simultaneously be a re-
cipient, a' subrecipient, and a. con-
tractor. Federal awards expended as a
recipient or a subrecipient are subject
to audit under this part. The paymente
received for goods or services provided
as a contractor are not Federal awards.
Section §200.330 Subrecipient and con-
tractor determinations sets forth the
coDBiderations in determining whether
paymente constitute a Federal award
or a payment for goods or services pro-
vided as a contractor.

(g) Compliance responsibility JOT con-
tractors. In most cases, the auditee's
compliance responeib11ity for oontrac-
tors is only to ensure that the procure-
ment, receipt, and payment for goods
and services comply with Federal eta.t-
utes, regulations, and the terms and
conditions of Federal awards. Federal
award oompl1ance requirements nor-
mally do not pass through to contrac-
tors. However, the auditee is respon-
sible for ensuring compliance for pro-
curement transactfons which are struc-
tured such that the contractor is re-
sponsible for program compliance or
the contractor's records must be re-
viewed to determine program compli-
ance. Also, when these procurement
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transactions relate to a major pro-
gram, the scope of the audit must in-
clude determining whether these trans-
actions a.re in compliance with Federal
statutes, regulations, and the terms
and conditions of Federal awards.
(h) For-profjt subrecipient. Bince this

part does not apply to for-profit sub-
recipients, the pass-through entity is
responsible' for establishing require-
ments, as necessary, to ensure compli-
ance by for-profit subrecipients. The
agreement with the for-prol1t sub-
recipient must describe applicable
compliance requirements and the for-
profit subrecipient's compliance re-
sponsibility. Methods to ensure compli-
ance for Federal awa.rds made to for-
profit subrecipients may include pre-
award audits, monitoring during the
agreement, and post-awa.rd audits. Bee
also §200.331 Requirements for pass-
through entities.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887,Dec. 19, 2(14)

§200.502 ~. for deiermining Fed-
eral awardll expended.

(a) Determining Federal awards ex-
penaed. The determination of when a
Federal award is expended must be
based on when the activity rela.ted to
the Federal award occurs. Generally,
the activity pertains to events that re-
quire the non-Federa.l entity to comply
with Federal statutes, regulatdone, and
the terms and conditions of Federal
awards, such as: expenditure/expense
transactions associated with awa.rds in-
cluding grants, cost-reimbursement
contracts under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, and direct a.pproprta.tions; the
disbursement of funds to subreciplents;
the use of loan proceeds under loan and
loan guarantee progra.ms; the receipt of
property; the receipt of surplus prop-
erty; the receipt or use of program in-
come; the distribution or use of food
commodities; the disbursement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in foroe.
(b) Loan and loan guarantees (loans).

Since the Federal Government is at
risk for loans until the debt is repaid,
the following guidelines must be used
to calculate the va.lue of Federal
awards expended under loan programs,

§200.502

except as noted in paragraphs (c) and
(d) oC this section:
(1) Va.lue of new loans made or re-

ceived during the audit period; plus
(2) Beginning oC the audit pertod bal-

ance of loans from previous years for
which the Pederal Government imposes
continuing complianoe requirements;
plus
(3) Any interest subsidy. cash, or ad-

ministrative cost allowa.noe received.
(c) Loan and loan guarantees (loans) at

IHEs. When loans are made to students
oC an IRE but the IRE does not make
the loans, then only the value of loans
made during the audit per10d must be
considered Federal s.wards expended in
that audit period. Tbe balance of loans
for previous audit periods is not in-
cluded as Federal awards expended be-
cause the lender accounts for the prior
balances.
(d) PriOT loan and loan guarantees

(loans). Loans, the proceeds of which
were received and expended in prior
yea.rs, a.re not considered Federal
awards expended under this part when
the Federal statutes, regulations, and
the terms and conditions of Federal
s.wards pertaining to such loans impose
no continuing oompliance require-
ments other than to repay the loans.
(e) Endowment funds. The cumutattve

balance of Federal awards for endow-
ment funds that are federally re-
stricted are considered Federal awards
expended in each a.udit I>eriod in which
the funds are still restricted,
(f) Free rent. Free rent reoeived by

itself is not oonsidered a Federal award
expended under this part. However, free
rent received as part of a Federal
s.ward to carry out a Federal progrs.m
must be included in determining Fed-
eral awards expended and subject to
audit under this part,
(g) Valuing non-cash. assistance. Fed-

eral non-cash a.ssistance, such as free
rent, food commodities, donated prop-
erty. or donated surplus property, must
be valued at fair market value at the
time of receipt or the assessed va.lue
provided by the Federal agency.
(h) Medicare. Medicare payments to a

non-Federal entity for providing pa-
tient care services to Medica.re-eligible
individuals a.re not considered Federal
awards expended under this part. .
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(1) Medicaid. Medioaid payments to a
subrecrptent for providing patient care
servioes to Medicaid-eligible individ-
ua.ls are not considered Federal awards
expended under this part unless a state
requires the funds to be treated as Fed-
eral awards expended because reim-
bursement is on a cost-reimbursement
basis.
(j) Certain loans provided bll the Na-

tional Credit Union Administration. For
purposes of this part, loans made from
the Nattonal Credit Uriion Share Insur-
ance Fund and the Central Liquidity
Facility that are funded by oontribu-
tions from insured non-Federal entities
are not considered Federal awards ex-
pended.
[78 FR 78608, Dec. 26. :lOlS. 85 amended at 79
FR 75887,Dec. 19, 2014)

§200.603 Relation to other audit reo
quirements.

(a) An audit conducted in accordance
with this part must be in Ueu of any fi-
nancial audit of Federal awardBwhich
a non-Federal entity is required to un-
dergo under any other Federal statute
or regulation. To the extent that such
audit provides a Federal agency with
Lhe information it requires to carry
out its responsibilities under Federal
statute or regulation, a Federal agency
must rely upon and use that informa.-
tion.
(b) Notwithstanding subsection (a), a

Federal agency, Inspectors General, or
GAOmay conduct or arrange for addi-
tional audits which are neceSS&ryto
carry out its responsibilities under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Federal entity to oonstrain, in
any manner, such Federal agency from
carrying out or arranging for such ad-
ditiona.l audits, except that the Federal
agency must plan such audits to not be
duplicative of other audits of Federal
awards. Prior to commencing such an
audit, the Federal agency or pass-
through entity must review the FAC
for recent audits submitted by the non-
Federal entity. and to the extent suoh
audits meet a Federal agency or pass-
through entity's needs, the Federal
agenoy or pass-through entity must
rely upon and use such audits. Any ad-
ditional audits must be planned and
performed in such a way as to build

2 CFR Ch. II (1-1-15 Edition)

upon work performed, including the
audit documentation, sampling, and
testing already perfonned, by other
auditors.
(c) The provisions of this part do not

limit the authority of Federal agencies
to conduct, or arrange for the conduct
of, audits and evaluations of Federal
awards, nor limit the authority of any
Federal agenoy Inspector General or
other Federal oIDcial. For example, re-
quirements that .may be applicable
under the FAR or CAS and the terms
and conditions of a cost-reimbursement
contract may include additional appli-
cable audits to be oonducted or ar-
ranged for by Federal agencies.
(d) Federal agency to pay for addi-

tional audits. A Federal agency that
conducts or arranges for additioIlAI au-
dits must, consistent with other appli-
cable Federal statutes and regulatiOns.
arrange for funding the full cost of
such additional audits. .
(e) Request for a program to be au-

d1ted as a major program. A Federal
awarding agency may request that an
auditee have a particular Federal pro-
gram audited as a major program in
Ueu of the Federal awarding agency
conducting or arranging for the addi-
tional audits. To allow for planning,
such requests should be made at least
180 calendar days prior to the end of
the fiscal year to be audited. The
auditee, after consultation with its
auditor, should promptly respond to
such a request by informing the Fed-
eral awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in 5200.518
Major program determlnatdon and, if
not, the estimated incremental oost.
The Federal awarding agenoy must
then promptly confirm to the auditee
whether it wants the program audited
as a major program. If the program is
to be audited as a major program based
upon this Federal awarding agency re-
quest, and the Federal awarding agen-
cy agrees to pay the full tncremente)
costs, then the auditee must have the
program audited as a major program. A
pass-through entity may use the provi-
sione of this paragraph for a sub-
rec1p1ent.

176

AlTACHMENT __I~ .
PAGE ••~~.~••_. OF •.J.':!~.. PAGES

.•.



OMS Guidance

t 200.504 Frequency of audita.
Except for the provisions for biennial

audits provided in paragraphs (a) and
(b) of this section, audits required by
this part must be performed annually.
Any biennial audit must cover both
years within the biennial period.
(a) A state, local government, or In-

dian tribe that is required by constitu-
tion or statute, in effect on January 1,
1987, to undergo its audits less fre-
Quently than annually, Is permitted to
undergo Its audits pursuant to this
part biennially. 'rh1s requirement must
iltill be in effect for the biennial period.
(b) Any nonprofit organization that

had biennial audits for all biennial pe-
riods ending between July 1, 1992, and
January 1, 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

1200.506 Sanctions.
In cases of oontinued inab1llty or un-

wil11ngnessto have an audit conducted
in accordance with this part, Federal
agencies and pasB-through entities
must take appropria.te action as pro-
vided In §200.338 Remedies for non-
compliance.

§200.506 Audit coats.

Bee§200.425 Audit services.

t 200.607 Program-epeciftc audits.

(a) Program-specific audit guide avail-
able. In many cases, a program-specific
audit guide will be available to provide
specific guidance to the auditor with
respect to internal controls, compli-
ance requirements, suggested audit
procedures, and audit reporting re-
quirements. A listing of current pro-
gram-speclfic audit guides can be found
in the compliance supplement begin-
ning with the 2014 supplement includ-
ing Federal awarding agency contact
information and a Web site where a
copy of the guide can be obtained.
When a current program-specific audit
guide Is availa.ble, the auditor must
CollowGAGAS and the guide when per-
forming a program-specific audit.

(b) Protnam-specitic audit guide not
available. (1) When a current program-
spectnc audit guide is not avatlab'le,
the auditee and auditor must have ba-
sically the same responsibilities for the

§200.507

Federal program as they would have
for an audit 01 a major program In a
Single audit.
(2) The auditee must prepare the fi-

nancial statement(s) for the Federal
program that Includes, at a minimum.
a schedule of expenditures of Federal
awards for the program and notes that
describe the significant accounting
policies used 1Dpreparing the schedule,
a summary schedule of prior audit find-
ings consistent with the requirements
of 1200.511 Audit findings follOW-Up,
paragraph (b), and a correct1ve action
plan consistent with the requirements
of §200.511 Audit findings follow-up.
paragraph (c).
(8) The auditor must:
(i) Perform an audit of the financ1al

statement(s) for the Federal program
in accordance with GAGAS;
(ii) Obtain an understanding of Inter-

nal controls and perform tests of inter-
nal controls over the Federal program
consistent with the requirements of
§20D.514 Soope of audit, paragraph (c)
for a major program;
(111)Perform procedures to determine

whether the auditee has complied with
Federal statutes, regulations, and the
terms and conditions of Federal awards
that could have a direct and material
effect on the Federal program con-
sistent with the requirements of
§200.514 Scope of audit, paragraph (d)
for a major program;
(1v)Follow up on prior audit findings,

perform procedures to assess the rea-
sonableness of the summary schedule
of prior audit findings prepared by the
auditee in accordance with the require-
ments of 5200.511 Audit findinge rollow-
up, and report, as a current year audit
finding, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
ing; and
(v) Report any audit findings con-

sistent with the requirements of
§200.516 Audit findings.
(4) The auditor's report(s) may be in

the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in
this section. The auditor's report(s)
must state that the audit was con-
ducted in accordance with this part
and include the follow1Dg:
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(i) An opinion (or disclaimer of opin-
ion) as to whether the financial state-
mentes) of the Federal program is pre-
sented fairly in all material respecte in
accordance with the stated accounting
policies;

(ii) A report on internal control re-
lated to the Federal program, which
must describe the scope of testing of
internal control and the results of the
tests;

(iii) A report on compliance wb1ch in-
cludes an opinion (or disclaimer of
opinion) as to whether the auditee
complied with laws, regulations, and
the terms and conditions of Federal
awards which could have a direot and
material effect on the Federal pro-
gram; and

(1v)A schedule of findings and ques-
tioned costs for the Federal program
that includes a summary of the audi-
tor's results relative to the Federal
program in a format consistent with
§ 200.516 Audit reporting, paragraph
(d)(1)and findings and questioned costs
consistent with the requirements of
§200.516 Audit reporting, paragraph
(d)(S).

(c) Report submission for program-spe-
cific audits. (1) The audit must be com-
pleted and the reporting required by
paragraph (c)(2) or (c)(3)of this section
submttted within the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(e), or nine months after
the end of the audit period, unleee a
different period Is speci1l.edin a pro-
gram-speoific aud1t guide. Unless re-
stricted by Federal law or regulation,
the aud1tee must make report copies
available for public inspection.
Audttees and auditors must ensure
that their respective parts of the re-
porting package do not include pro-
teoted personally ident1fia.ble informa-
tion.

(2) When a program-specific audit
guide is available, the auditee must
electronically subm1t to the FAC the
data collection form prepared in ac-
cordance with § 200.612Report submis-
s1on, paragraph (b), as applioable to a
program-speoific audit, and the report-
ing required by the program-spec1fic
audit guide.

(3) When a program-specfffc audit
guide is not available, the reporting
package for a program-specific audit

2 CFR Ch.11 (1-1-15 EditiOn)

must consist of the financial state-
mentes) of the Federal program, a sum-
mary schedule of prior audit findings,
and a correotive action plan as de-
scribed in paragrapb (b)(2) of tbis sec-
tion, and the auditor's report(s) de-
scribed in paragrapb (b)(4) of this sec-
tion. The data collection form prepared
in accordance with 1200.512Report sub-
missfon, paragraph (b), as applicable to
a program-specific a.udit, and one copy
or this reporting package must be elec-
tronically submitted to tbe FAC.

(d) Other sections of this part mall
apply. Program-specific audits are sub-
ject to:

(1) 200.500Purpose through 200.503Re-
lation to other audit requirements,
paragraph (d);

(2) 200.504 Frequency of audits
through 200.506Audit costs;

(3) 200.508 Auditee responsib1l1ties
through 200.509Auditor selection;

(4)200.511Audit findings follow-up;
(5) 200.612Report submiBBion, para-

graphs (e) through (b);
(6) 200.513Responsibilities;
(7) 200.516 Audit findings through

200.517Audtt documentation;
(8) 200.521Management decision, and
(9) Other referenced provisions of this

part unless contrary to the provisions
of this section, a program-specific
audit guide, or program statutes and
regulatiOns.
[78 FR 78608. Dec. as, 2018, as amended at 79
FR '15887,Dec. 19, 2014J

AUDJTEES

§ 200.1108 Auditee ftBpOnsibllitiell.
The auditee must:
(a) Procure or otherwise arrange for

the audit required by this part in ac-
cordance with §200.509Auditor selec-
tion, and ensure it is properly per-
formed a.nd submitted when due in ac-
cordance with 1200.512Report submis-
sion.

(b) Prepare appropriate financial
statements, including the schedule of
expenditures of Federal awards in ac-
cordance with §200.510Financial state-
ments.

(c) Promptly follow up and take cor-
rective action on audit findings, in-
cluding preparation of a summary
schedule of prior audit findings and a
corrective action plan in accordance
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with 1200.611Audit findings follow-up,
paragraph (b) and §200.511Audit find-
ings follow-up, paragraph (c), respeo-
tively.
(d) Provide the auditor with accese to

personnel, accounts, books, records,
supporting documentataon, and other
information as needed for the auditor
to perform the audit required by this
part.

1200.509 Auditor .election.
(a) Auditor PTqcurement. In procuring

audit services, the auditee must follow
the procurement standards prescribed
by the Procurement Standards in
§§200.317 Procurement by states
through 20.326Contract provisions of
Subpart D- Post Federal Award Re-
Quirements of this part or the FAR (48
CFR part 42), as a.pplicable.When pro-
curing a.udit services, the objective is
to obtain high-qual1ty audits. In re-
Questing proposals for a.udit services,
the objectives &Ddscope of the audit
must be made clear and the non-Fed-
eral entity must request a copy of the
audit orga.n1sa.t1on'speer review report
which the auditor is required to pro-
vide under GAGAS. Factors to be con-
sidered in eva.luating each propoaal for
audit services include the responsive-
ness to the request for proposal, rel-
evant experience, availability of sta.ff
with professional Qual1!ications &Dd
technical abilities, the results of peer
and external quality control reviews,
and price. Whenever possible, the
auditee must make positive efforts to
ut1l1ze small businesses, minority-
owned firms, and women's business en-
terprises, in proourtng' audit services as
stated in 1200.321 Contracting with
small &Ddminority businesses, wom-
en's businese enterprises, and labor
surplus area firms, or the FAR (48CFR
part 42), aa appllcable.

(b) ReJtru:tion on auciitor preparing in-
direct cost proposals. An auditor who
prepares the indirect cost proposal or
cost allocation plan may not also be se-
lected to perform the audit required by
this part when the indirect costs recov-
ered by the audttee during the prior
year exceeded $1 million. This restric-
tion applies to the base year used in
the preparation of the indirect cost
proposal or cost allocation plan and
any subsequent years in which the re-

§2OO.510

sult1ng indirect cost agreement or cost
allocation plan is used to recover costs.
(c) Use of Federal auditors. Federal

auditors may perfonn all or part of the
work required under thle part if they
comply fully with the requirements of
this part.

i200.510 Financial Btatemenu.
(a) Financial statements. The auditee

must prepare llnanc1al statements that
reflect its financial position, results of
operations or changes in net assets,
and, where appropriate, cash flows for
the fiscal year audited. The financial
statements must be for the same orga-
nisational unit and fiscal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide financial statements may also in-
clude departments, agencies, and other
organizational units that have separate
audits in accordance with §200.514
Scope of audit, paragraph (a) and pre-
pare separate financial statements.

(b) Schedule of expenditures of Federal
awards. The auditee must also prepare
a schedule ot expenditures of ,,'ederal
awards for the period covered by the
audttea's f'1D&Dcialstatements which
must include the total Federal awards
expended as determined in accordance
with §200.502 Basis for determining
Federal awards expended. While not re-
Quired, the audttee may choose to pro-
vide information requested by Federal
awarding agencies &Dd pass-through
entities to make the schedule eas1er to
use. For example, when a Federal pro-
gram has multiple Federal award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separa.tely. At a
minimum, the schedule must:
(1) List iildividual Federal programs

by Federal agency. For a cluster of pro-
grams, provide the cluster name, list
individual Federal programs within the
cluster of programs, &Ddprovide the
applicable Federal agency name. For
R&D, total Federal awards expended
must be shown either by individual
Federal award or by Federal agency
and major subdivision within the Fed-
eral agency. For example, the National
Institutes of Health Is a major subdivi-
ston in the Department of Health and
Human Services.
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(2) For Federal awards received as a
subrecipient, the name of the pass-
through entity and identifying number
assigned by the pa.ss-through entity
must be included.
(3) Provide total Federal awards ex-
pended for each individual Federal pro-
gram and the CFDA number or other
identifying number when the CFDA in-
formation is not available. For a clus-
ter of programs also provide the total
for the cluster.
(4) Include the total amount provided
to subrecipients mm each Federal pro-
gram.
(5) For loan or loan guarantee pro-
grams described in §200.502 Basis for
determining Federal awards expended,
paragraph (b), identify in the notes to
the schedule the balances outstanding
at the end of the audit period. This is
in addition to including the total Fed-
eral awards expended Corloan or loan
guarantee programe in the schedule.
(6) Include notes that desor1be tha.t
significant a.ccounting policies used in
preparing the schedule, and note
whether or not the auditee elected to
use the 10% de minimis cost rate as
covered in §200.414. Indirect (F&A)
costs.
[78 FR 78608,Dec. 26, 2013, as amendadat 79
FR 75887.Dec.19,2014]

i200.511 Audit findinp follow·up.
(a) General. The a.uditee is responsible
for follow-up and corrective action on
all audit findings. As part of this re-
sponSibility, the auditee must prepare
a summary schedule of prior audit find-
ings. The auditee must also prepare a.
corrective action plan for current year
audit findings. The summary schedule
of prior audi t f'mdings and the correc-
tive action plan must include the ref-
erence numbers the auditor assigns to
audit findingS under §200.516 Audit
findings, paragraph (c). Since the SUID-
mary schedule may include audit find-
ings from multiple years. it must in-
clude the fiscal year in which the fin.d-
in.g initially occurred. The corrective
action plan and summary schedule of
prior audit findings must include find-
ings relating to the financial state-
ments which are required to be re-
ported in accordance with GAGAS.
(b) Summary schedule of prior audit

findings. The summary schedule of

2 CFRCh. II (1-1-15 Edition)

prior a.udit findings must report the
status cf all a.udit findings included in
the prior audit's schedule of findings
and questioned costs. The summary
schedule must also Include audit find-
ings reported in ths prior audit's sum-
mary schedule of prior audit findings
except audit fiDdings listed as cor-
rected in acccrdance with paragraph
(b)(1) of this section, or no longer valid
or not wSJ;Tantingfurther action in ac-
cordance with paragraph (b)(S) of this
section.
(1) When audit findings were fully
corrected, the summary schedule need
only liet the audit findings and state
that oorrective action was taken.
(2) When audit findings were not cor-
rected or wers only partially corrected,
the summary schedule must describe
the reasons for the finding's recurrence
and planned corrective action, and a.ny
partia.l corrective actton taken. When
corrective action taken is B1gnificantly
different from corrective action pre-
v10usly reported In a. corrective action
plan or in the Federal agency's or pass-
through entitY'B management decision,
the summary schedule must provide an
.explanation.
(3) When the auditee believes the
audit findings are DOlonger valid or do
not warrant further action, the reasons
for this position must be described in
the summary schedule, A valid reason
for considering an audit finding as not
warranting further action ill that all of
the following have occurred:
(i) Two years have passed since the
audit report in which the finding oc-
curred was submitted to the FAC;
(11) The Federal agency or pass-
through ent1ty is Dot currently fol-
lowing up with the auditee on the audit
finding; and
(111)A management decision wa.snot
1ssued.
(c) Correcti1!e action plan. At the oom-
pletion of the audit, the auditee must
prepare, in a document separate Crom
the auditor's findings described in
§ 200.516 Audit findings, a corrective ao-
tion plan to address each audit finding
Included in the current year auditor's
reports. The correct1ve action plan
must provide the name(s) of the COD'
tact person(s) responsible for correc-
tive action. the oorrective action
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planned, and the anticipated comple-
tion date. If the auditee does not agree
with the audit 1'1ndingsor believes cor-
rective action is not required, then the
correctrve action plan must include an
explanation and specific reasons.

t 200.512 Report submission.
(a) General. (1) The audit must be

completed and the data collection form
described in pa.ragra.llh (b) of this sec-
tion and reporting package described in
paragrapli (c) of this section must be
submitted within the earller of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months after
the end of the audit period. If the due
date falls on a Saturday, Sunday, or
Federal holiday, the reporting package
Is due the next bustness day.
(2)Dnlese restricted by Federal stat-

utes or regulations, the auditee must
make copies available for publio in-
spection. Auditees and auditors must
ensure that their respective part8 of
the reporting package do not include
protected personally identifiable infor-
mation.
(b)Data Collection. The FAC is the re-

pOSitoryof record for Sllbpart F-Audit
Requfrements of this part reporting
packages and the data collection form.
All Federal agencies, pass-through en-
tities and others interested in a report-
Ing package and data collection form
must obtain it by accessing the FAC.
(1)The auditee must submit required

data elements described in Appendix X
to Part 200-Data Collection Form
(Form SF-BAC), which state whether
the audit was completed in accordance
with thiB part and provides informa-
tion about the auditee, its Federal pro-
grams, and the results of· the audi t.
The data must include information
available from the audit required by
this part that is necessary for Federal
agenCies to use the audit to ensure in-
tegrity for Federal programs. The data
elements and format must be approved
by OMB, available from the FAC, and
include collections of information from
the reporting package described in
paragraph (c) of this section. A senior
level representative of the auditee
(e.g., state controller, director of fi-
nance, chief executive officer, or chief
financial officer) must sign a state-
ment to be included as part of the data

§200.512

collection that says that the auditee
complied with the requirements of this
part, the data were prepared In accord-
ance with this part (and the instruc-
tions accompanying the form), the re-
porting package does not Include pro-
tected personally identi1'1able informa-
tion, the information included in its
entirety is accurate and complete, and
that the FAC is authorized to make the
reporting package and the form pub-
licly available on a Website.

(2) Exception for Indian Tribes and
Tnbal Organizations. An audrtes that is
an Indian tribe or 8. tribal organization
(as defined in the Indian Self-Deter-
mination, Education and Assistance
Act (lSDEAA), 25 U.S.C. 450b(l))may
opt not to authorize the FAC to make
the reporting package publ1cly avail-
able on a Web site, by excluc11Dgthe au-
thorization for the FAC publication in
the statement described in paragrapb
(b)(1) of this section. If this option is
exercised, the auditee becomes respon-
sible for submitting the reporting
package directly to any pass-througb
entities through which it has received
a Federal award and to pass-througb
entities for which the summary sched-
ule of prior audit findings reported the
status of any findings related to Fed-
eral awards that the paB8-through enti-
ty provided. Unless restricted by Fed-
eral statute or reglllation, if the
auditee ollts not to authorize publica-
tion, it must make copies of the report-
ing package available for public inspec-
tion.
(3)Using the information included in

the reporting package described In
paragraph (c) of this section, the audi-
tor must complete the appl1ca.bledata
elements of the data collection form.
The auditor must sign a statement to
be included as part of the data collec-
tion form that indicates, a.t a min-
imum, the source of the information
Included in the form, the auditor's re-
sponsib1l1ty for the information, tha.t
the form is not a substitute for tbe re-
porting package described in paragrapb
(c) of this section, and that the content
of the form is limited to the collection
of information prescribed by OMB.
(c) Reporting package. The reporting

packa.gemust include the:
(1) Financial statements and sched-

ule of expenditures of Federal awards
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discussed 1n §200.510 Financial state-
ments, paragraphs (a) and (b), respec-
tively;
(2) Summary schedule of prior audit

f1lldings discussed in §200.511 Audit
findings follow-up, paragraph (b);
(3) Auditor'B report(s) discussed in

§200.515 Audit report1ng; and
(4) Corrective action plan discussed

in 1200.511 Audit rmdings follow-up,
paragraph (c).
(d) Submission to FAC. The auditee

must electronically submit to the FAC
the data collection form described in
paragraph (b) of this section and the
reporting package described in para-
graph (c) of this section.
(e) Requests for management letters

issued by the auditor. In response to re-
quests by a Federal agency or pa8S-
through entity, audltees must submit a
copy of any management letters issued
by the auditor.
(f) Report retention requirements.

Auditees must keep one copy of the
data collection form described in para-
graph (b) of this section and one copy
of the reporting package described in
paragraph (c) of this section on file for
three years from the date of submis-
sion to the FAC.
(g) FAC responsibilities. The FAC muet

make available the reporting packages
received in accordance with paragraph
(c) of this section and §200.60'7 Pro-
gram-specific audits, paragraph (c) to
the public, except for Indian tribes ex-
erctsmg the option in (b)(2)of this sec-
tion, and maintain a data base of com-
pleted audits, provide appropriate in-
formation to Federal agencies, and fol-
low up with known auditees that have
not submitted the required data collec-
tion forms and reporting packages.
(h) Electronic filing. Nothing in this

part must preclude electronic submis-
sions to the FAC in such manner as
may be approved by OMB.
['18 FR 78608, Dec. 116,2018, &8 amended at 79
FR 75887, Dec. 19. 2014]

FEDERALAGENCIES

§200.518 Re5pOD8ibilities.
(a)(1) Cognizant agency for audit re-

sponsib1l1ties. A non-Federal entity ex-
pending more than $50 million a year In
Federal awards must have a cognizant
agency for audit. The deeignated cog-

2 CFR Ch. II (1-1-15 Edition)

niza.nt agency Cor audit must be the
Federal awarding agency that provides
the predominant amount of direct
funding to a non-Federal entity unless
OMB deSignates a specific cognizant
agency for audit.
(2) To provide for continuity of cog-

nizance, the determination of the pre-
dom1nant amount of direct funding
must be based upon direct Federal
awards expended in the non-Federal en-
tity's fiBCal years ending in 2009, 2014,
2019 and every fifth year thereafter.
For eXample, a.udit cogniza.nce :Corperi-
ods ending in 2011 through 2015 will be
determined baaed on Federal awards
expended in 2009.
(3) Notwithstanding the manner in

which audit cognizance is determined,
a Federal awarding agency with cog-
nizance for an auditee may reassign
cogniza.nce to another Federal award-
ing agency that provides substantial
funding and agrees to be the cognizant
agency for audit. Within 80 calendar
days after any reassignment, both the
old and the new cogn.iza.nt agency for
audit must provide notice of the
ohange to the FAC, the auditee, and, if
known, the auditor. The cognizant
agency Coraudit must:

(1) Provide technical audit advice and
liaison aBSista.nceto auditees and audi-
tors.
(11)Obtain or conduct qual1ty control

reviews on selected audits made by
non-Federal audItors, and provide the
results to other interested Organiza.-
tiODB.Cooperate and provide support to
the Federal agency designated by OMB
to lead a governmentwide project to
determine the quality of eingle audits
by providing a statistically reliable es-
timate of the extent that Single audits
conform to applicable requirements,
standards, a.nd procedures; a.ndto make
recommendations to address noted
audit QuaJity issues, includ1.ng rec-
ommenda.tione for any ohanges to a.p-
plicable requirements, standards and
procedures indicated by the results of
the project. This governmentwide audit
quality project must be performed once
every 6 years begInning in 2018 or at
such other interval as determined by
OMB,and the results must be public.
(iii) Promptly Inform other affected

Federal agencies and appropriate Fed-
eral law enforcement officiale of any
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direct reporting by the audi tee or its
auditor required by GAGASor statutes
and regulations.
(iv) Advise the community of inde-

pendent auditors of any noteworthy or
important factual trends related to the
quality of audits stemming from qual-
ity control reviews. Sign1f1cant prob-
lems or quality issues consistently
identified through qual1ty control re-
views of audit reports must be referred
to appropriate state I1censlng agencies
and profess1onal bodies.
(v) Advise the auditor, Federal

awarding agenc1es, and, where appro-
priate, the auditee of any defic1encies
found in the audits when the defi-
ciencies require corrective action by
the auditor. When advised of defi-
ciencies, the auditee must work with
the s.uditor to ts.ke corrective action.
If oorrective a.ction is not ta.ken, the
cognizant agency for s.udit must not1fy
the audttor, the auditee, and appl1cable
Federal awarding agenoies and pass-
through entities of the facts and make
recommendations ror follow-up aotion.
Major tnadequaotes or repetitive sub-
standa.rd performanoe by auditors must
be referred to appropriate state licens-
ing agenoies and professional bodies for
disoipllnary action.
(vi) Coordinate, to the extent prac-

tical, audits or reviews made by or for
Federal agenoies that are in addition
to the audits made pursuant to this
part, so that the additional a.udits or
reviews build upon rather than dupli-
oate audits performed in a.ocordanoe
with this part.
(vii) Coordinate a management deci-

ston for croea-cutrtdngaudit findings (&8

defined in 12OO.SO Orose-cuttfng audit
finding) that affect the Federal pro-
grams of more than one agency when
requested by any· Federal awarding
agency whose awards are included in
the audi t finding of the auditee.
(viii) Coordina.te the a.udit work and

reporting respons1b111tiesamong audi-
tors to achieve the most oost-effective
audit.
(ix) Provide advice to auditees as to

how to handle changes in fisoal years.
(b) Oversight agency for audit re-

sponsibillt1es. An auditee who does not
have a des1gnated cognizant agency for
audit will be under the general over-
sight of the Federal agency determined

§200.513

in accordance with §200.73 Oversight
agenoy for audit. A Federal agenoy
with oversight for an auditee may reas-
sign oversight to another Federal agen-
cy that agrees to be the oversight
agency for audit. Within SO calendar
days after any reasstgnment, both the
old and the new oversight agency for
s.udit must provide notice of the
change to the FAC, the auditee, and, if
known, the auditor. The oversight
agency for audit:
(1) Must provide technioal advice to

auditees and a.uditors as requested.
(2)May assume all or some of the re-

sponslb111tlesnormally performed by a
cognizant agency for audit.
(c) Federal awarding agency respon-

sibilities. The Federal awarding agency
must perform the following for the
Federal awards it makes (See also the
requirements of §200.210 Information
contained in a Federal award):
(1) Ensure that audits are completed

and reports are received in a timely
manner and in accordance with the re-
quirements of this part.
(2) Provide technical advice· and

counsel to auditees and auditors as re-
quested.
(3) Follow-up on audit findings to en-

sure that the recipient takes appro-
priate and timely corrective action. As
part of audit follow-up, the Federal
awarding agency must;
(1) Issue a management decision &8

prescribed in 1200.521 Management de-
cision;
(ii) Monitor the recipient taking ap-

propriate and timely corrective action;
(iii) Use cooperative audit resolution

mechanisms (see §200.25 Cooperative
audrt resolution) to 1mprove Federal
program outcomes through better
audit resolution, follow-up, and correc-
tive aotion; and
(iv) Develop a baseline, metrics, and

targets to track, over time, the effec-
tiveness of the Federal agency's proc-
ess to follow-up on audit flndings and
on the effeotlveness of Single Audits in
improving non-Federal entity account-
abi11tyand their use by Federal award-
ing agencies in making award deci-
sfons.
(4) Provide OMB annual updates to

the compliance supplement and work
with OMB to ensure that the compli-
ance supplement focuses the auditor to
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test the compliance requirements most
likely to cause improper pa.yments.
fraud, waste, abuse or generate audit
finding for which the Federal 'a.warding
agency will take sanctions.

(6) Provide OMB with the name of a
single audit accountable official from
among the senior policy officials of the
Federal awarding agenoy who must be:

(i) Responsible for ensuring that the
agency fulfills all the requirements of
paragraph (0) of this section and effec-
tively uses the single and1t process to
reduce improper payments and improve
Federal program outcomes.

(ii) Held accountable to improve the
effectiveness of the single audit process
baaed upon metrlcs 8.S described in
paragraph (c)(3)(lv)of this section.

(iii) Responsible for designating the
Federal agency's key management sin-
gle audit liaison.

(6) Provide OMB with the name of a.
key management single audit liaison
who must:

(1) Serve as the Federal awarding
agllDcy's management point of contact
for the single aud1t process both within
and outside the Federal Government.

(11) Promote interagency coordina-
tion. consistency, and sharing in areas
suoh as coordinating audit follow-up;
identifYing higher-risk non-Federal en-
tities; providing input on single audit
and follow-up policy; eIihanoing the
utility of the FAC; and studying ways
to use single audit results to improve
Federal award acoountab1l1ty and best
practioes.

(iii) OVersee training Cor the Federal
awarding agency's progra.m manage-
ment personnel related to the single
audit process.

(iv) Promote the Federal awarding
agency's use of cooperative audit reso-
lution mechanisms.

(v) Coordinate the Federal awarding
agency's activities to ensure appro-
priate and timely follow-up and correc-
tive action on audit findings.

(vi) Organize the Federal cognizant
agency for audit's follow-up on cross-
cutting audit findings that affect the
Federal programs of more than one
Federal awarding agency.

(vii) Ensure the Federal awarding
agency provides annual updates of the
compliance supplement to OMB.

2 CFR Ch. II (1-1-15 Edmon)

(v111)Support the Federal awarding
agency's single audit accountable offi-
cial's mission.
[78 FR 78608, Dec. 26, 2013. 80S amendedat 79
FR '75887.Dec. 19. 2014]

AUDlTOR8

§ JOO.614 Scope of audit.
(a) General. The lI.udit must be oon-

ducted in accordance with GAGAS.The
audit must cover the entire operations
of the auditee, or, at the option of the
auditee, such a.udit must include a se-
ries of audits that cover departments,
agencies, and other organizational
units that expended or otherwise ad-
ministered Federal awards during such
audit period, provided that each such
aud1t must encompass the financial
statements and schedule of expendi-
tures of Federal awards for each such
department, a,gency, and other organi-
zational unit, whioh must be consid-
ered to be a. non-Federal entity. The fi-
nancial statements and schedule of ex-
penditures of Federal awards must be
for the same audit period.

(b) Flnancial statements. The auditor
must determine whether the financial
statements of the auditee are presented
fairly in all material respecte in ac-
cordance with generally accepted ac-
counting principles. The auditor must
also determine whether the schedule of
expenditures of Federal awards is stat-
ed fairly in all material respects in re-
lation to the auditee's financial state-
ments a.sa wbole.

(0) Internal control. (1) The compli-
ance supplement provides guidance on
internal controls over Federal pro-
grams based upon tbe guidance in
Standards for Internal Control in the
Federal Government 1saued by the
Comptroller General of the United
States and the Internal Control-Inte-
grated Framework, i8Suedby the Com-
m1ttee of Sponsoring Organizat1ons of
the Treadway Commission (COSO).

(2)In addit10n to the requirements of
GAGAS,the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
sufficient to plan the aud1t to support
II. low assessed level of control risk of
noncompliance for major programs.

(3) Except a.s provided in pa,ragrapb
(c)(4) of this section, the auditor must:
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(1) Plan the testing of internal con-
trol over compliance for major pro-
grams to support a low assessed level
of control risk for the assertions rel-
evant to the oompliance requirements
for each major program; and
(ii) Perform testing of internal con-

trol as planned in paragraph (c)(3)(i) of
this section.
(4) When internal control over some

or all of the compliance requirements
for a major program are likely to be in-
effective in preventing or detecting
nonoompliance, the planning and per-
forming or testing desoribed in para-
graph (c){s) or this section are not re-
quired for those compliance require-
ments. However, the auditor must re-
port a significant deficiency or mate-
rial weakness in accordanoe with
§2OO.516Audit findings, assess the re-
lated oontrol risk at the maximum,
and consider whether additional com-
pliance tests are required because of
ineffective internal control.
(d) Complia1lCe. (l) In addition to the

requirements of GAGAS, the auditor
must determine whether the audltee
has complied with Federal statutes,
regulations, and the terms and condi-
tions of Federal awards that may have
a direct and material effect on each of
its major programs.
(2) The principal compliance require-

ments appl1cable to most Federal pro-
grams and the compliance require-
ments of the largest Federal programs
are included in the compliance supple-
ment.
(S) For the compl1ance requirements

related to Federal programs contained
in the compliance supplement, an audit
of these compliance requirements will
meet the requirements of this part.
Where there have been changes to the
compliance requirements and the
cha.nges are not reflected in the com-
pliance supplement, the auditor must
determine the current compliance re-
quirements and modify the audit proce-
dures accordingly. For those Federal
programs not covered in the compli-
ance supplement, the auditor must fol-
low the compliance supplement's guid-
ance for programs not incl uded in the
supplement.·
(4) The compliance testing must in-

clude tests of transactions and such
other auditing procedures necessary to

§200,515

provide the auditor sufficient appro-
priate audit evidence to support an
opinion on compliance.
(e) Audit follow-up. The auditor must

"follow-up on prior audit findings, per-
form procedures to assess the reason-
ableness or the summary schedule of
prior aud1t find1ngs prepared by the
auditee in accordance with §2OO.511
Audit findings follow-up paragraph (b),
and report, as a current year audit
flnding, when the auditor concludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status or any prior audit find-
ing. The auditor must perform audit
follow-up procedures regardless of
whether a prior audit finding relates to
a major program in the current year.
(f) Data Collection Form. As required

in §200.512 Report submission para-
graph (b)(S), the auditor must complete
and sign specified sections of the cia ta
collection form.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75887,Dec. 19. 2014]

§200.515 Audit reporting.
The auditor's report(s) may be in the

form of either combined or separate re-
ports and may be organized differently
from the manner presented in this sec-
tion. The auditor's report(s) must state
that the audit was conducted in ac-
cordance with this part and include the
following:
(a) An opinion (or disclaimer of opin-

ion) as to whether the financial state-
ments are presented fairly in all mate-
rial respects in accordance with gen-
erally accepted accounting prtnciplea
and an opinion (or disclaimer of opin-
ion) as to whether the schedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the financial statements as a
whole.
(b) A report on intemal control over

finanoial reporting and compliance
with provisions of laws, regulations,
contracts, and award agreements, non-
complianoe with whioh could have a
material effect on the financial state-
ments. This report must describe the
scope of testing of internal control and
compliance and the results of the tests,
and, where applioable, it will refer to
the separate schedule of findings and
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questioned costs described in para-
graph (d) of this section.
(c) A report on compliance for each

major program and a report on internal
control over compliance. This report
must describe the scope of testing of
internal control over compliance, in-
clude an op1Dionor disclaimer of opin-
ion as to whether the auditee oomplied
with Federal statutes, regulatiOns, and
the tenns and conditions of Federal
awards which oould have a direct and
material effect on each major program
and refer to the separate schedule of
findings and questioned costs described
in paragraph (d) of this section.
(d) A schedule of findings and ques-

tioned coste which must include the
following three components:

(1) A summa.ry of the auditor's re-
sults, whioh must include:

(1) The type of report the auditor
issued on whether the finanoial state-
ments audited were prepared in accord-
ance with GAAP (t.e .• unmodified opin-
ion. qualified opinion, adverse opinion,
or disclaimer of opinion);

(11) Where applicable, a statement
about whether significant deficiencies
or material weaknesses in internal con-
trol were disolosed by the audit of the
1lna.ncialstatements;
(111)A statement as to whether the

audit disclosed any noncompliance
that is material to the financial state-
mente of the auditee;
(iv) Where applicable, a statement

about whether significant deficiencies
or material weaknesses in internal con-
trol over major programs were dis-
closed by the audit;
(v) The type of report the auditor

issued on compliance for major pro-
grams (1.e., unmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion);
(vi) A statement as to whether the

audit disclosed any audit findings that
the auditor is required to report under
§200.516Audit findings paragraph (a);
(vii) An identification of major pro-

grams by listing each indiv1dual major
program; however in the case of a clus-
ter of programs ouly the cluster name
as shown on the Schedule of Expendi-
tures of Federal Awards Is required;
(viii) The dollar threshold used to

distinguish between Type A and Type B
programs, as described in §200.518

2 CFR Ch. II (1-1-15 Edtlon)

Major program detenninatlon para-
graph (b)(l), or (b)(3)when a reoaloula-
tion of the Type A threshold is re-
quired for large loan or loan guaran-
tees; and
(ix) A statement as to whether the

auditee qualified as a low-risk auditee
under §200.52OCriteria for a low-risk
auditee.
(2) Findings relating to the financial

statements which are required to be re-
ported in acoordance with GAGAB.
(3) Findingll and Questioned costs for

Federal awards which must include
audit findings as defined in §200.616
Audit {'mdlngs,paragraph (a).
(i) Audit findings (e.g., internal con-

trol findings, compliance findings,
questioned costs, or fraud) that relate
to the same issue must be presented as
a eingle audit finding. Where practical,
audit findings should be organized by
Federal agency or pass-through entity.
(11)Audit findings that relate to both

the financial statements and Federal
awards, as reported under paragraphs
(d)(2) and (d)(3) of this seotion, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one section of the sohedule
may be in summary form with a ref-
erence to a detailed reporting in the
other section of the eohedule.
(e) Nothing in this part precludes

oombining of the audit reporting re-
quired by this section with the report-
ing required by §200.612Report submis-
sion, paragraph (b) Data Collection
when allowed by GAGASand Appendix
X to Part 200-Data Collection Form
(Form SF-SAC).
[78 FR 786Oll,Dec. 26, 2013, as amendedat 79
FR 76887,Dec. 19, 2014]

t 200.616 Audit fiDdinp.
(a) Audit findings reported. The audi-

tor must report the following as audit
findings in a schedule of findings and
questioned costs:
(1) Significant deficienCies and mate-

rial weaknesses in internal control
over major programs and significant
instancee of abuse relating to ma.jor
programs. The a.udltor's determination
of whether a defioiency in internal con-
trol is a signifioant defioiency or mate-
rial weakness for the purpose of report-
ing an audit finding 15 in relation to a
type of oompliance requirement for a
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major program identified in the Com-
pliance Supplement.
(2) MAterial noncompliance with the

provtsions of Federal statutes, regula-
tions, or the terms and conditions of
Federal awards related to a major pro-
gram. The auditor's determination of
whether a noncompliance with the pro-
v1sions of Federal statutes, regula-
tions, or the terms and conditions of
Federal awards 1smaterial for the pur-
pose of report1ng an audit finding 1ein
relatton to a type of compliance re-
quirement for a major program identi-
fied in the compliance supplement.
(3) Known questioned costs that are

greater than $25,000 for a type of com-
pliance requirement for a major pro-
gram. Known questioned costs are
those specifically ident1f1ed by the
auditor. In evaluating the effect of
questioned costs on the opinion on
compliance, the auditor considers the
best estimate of total costs questioned
Oikely questioned costs), not just the
questioned costs spec1f1cally 1dent1f1ed
(known questioned costs). The auditor
must also report known questioned
costs when likely questioned costs are
greater than $25,000 for a type of com-
pl1ance requirement for a major pro-
gram. In reporting questioned costs,
the auditor must include information
to provide proper perspective for judg-
ing the prevalence and consequences of
the questioned costs.
(4) Known questioned oosts that are

greater than $25,000 for a Federal pro-
gram which is not audited as a major
program. Exoept for audit follow-up,
the auditor is not required under this
part to perform audit prooedures for
such a Federal program; therefore, the
auditor will normally not find ques-
tioned costs for a program that is not
audited as a major program. However,
if the auditor does become aware of
questioned costs for a Federal program
that i8 not audited as a major program
(e.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned costs are greater than $25,000,
then the auditor must report this as an
audit finding.
(5) The circumstances concerning

why the auditor's report on compliance
for each major program i5 other than
an unmod1f1edopinion, unless such cir-
cumstances are otherwise reported as

§2oo.516

audit findings in the schedule of find-
inp and questioned costs for Federal
awards.
(6) Known or likely fraud affecting a

Federal award, unless such fraud is
otherwise reported as an audit finding
In the schedule of findings and Ques-
tioned costs for Federal awarde. This
paragraph does not require the auditor
to report publicly information which
could compromise investigative or
legal proceedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud was reported out-
side the auditor's reports under the di-
rect reporting requirements of GAGAS.
(7) Instances where the results of

audit follow-up procedures disclosed
that the summary schedule of prior
audit findings prepared by the auditee
in accordance with 1200.511 Audit find-
ings follow-up, paragraph (b) materi-
ally misrepresents the statue of any
prior audit flnding.
(b) Audit finding detail and clarity.

Audit findings muat be presented in
sufficient detail and clarity for the
auditee to prepare a corrective action
plan and take correcti ve actIon, and
for Federal agencies and pass-through
entities to arrive at a management de-
cision. The following specific informa-
tion moat be included, as applicable, in
audit findings:
(1) Federal program and specifio Fed-

eral award ident1f1cation including the
CFDAtitle and number, Federal award
ident11'ication number and year, name
of Federal agency, and name of the ap-
plicable pass-through entity. When in-
formation, such as the CFDA title and
number or FederBl award identification
number, Is not available, the auditor
must provide the best information
available to describe the Federal
award.
(2) The criteria or specific require-

ment upon which the audit finding Is
based, including the Federal statutes,
regulations, or the terms and condi-
tions of the Federal awards. Criteria
generally i(l.entify the required or de-
sired state or expectation with respect
to the program or operation. Criteria
provide a context for evaluating evi-
dence and understanding findings.
(3) The condition found, including

facts that support the deficiency iden-
tified in the audit finding.
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(4) A statement of cause that identi-
fies the rea.eon or explanation for the
condition or the factors responsible for
the difference between the situation
that exists (condition) and the required
or desired state (criteria), which may
also serve a.e a basis for recommenda-
tions for corrective aotion.
(S) The possible a.eserted effect to

provide sufficient information to the
auditee and Federal agency, or pass-
through entity 1n the case of a sub-
reoipient, to permit them to determine
the cause and effect to facilitate
prompt and proper corrective action. A
statement of the effect or potential ef-
fect should provide a clear, logical link
to establish the impact or potential
impact of the difference between the
condition and the oriteria.
(6) Identification of questioned costs

and how they were oomputed. Known
questioned costs must be identified by
applicable CFDA number(s) and appli-
cable Federal award ident1f1cation
number(s).
(7)Information to provide proper per-

speotive for judging the prevalence and
consequences of the audit find1ngs,
such a.ewhether the audit findings rep-
resent an isolated instance or a sys-
temic problem. Where appropriate, in-
stances ident1f1ed must be related to
the universe and the number of cases
examined and be quantified 1n terms of
dollar value. The auditor should report
whether the sampl1ng wa.e a statis-
tically valid sample.

(8) Identification of whether the
audit finding wa.ea repeat of a finding
in the immediately prior audit and if
80 any applicable prior year audit find-
ing numbers.
(9) Recommendations to prevent fu-

ture occurrences of the deficiency iden-
tified in the audit finding.
(lO) Views of responsible officials of

the auditee.
(c) Reference numbers. Each audit

finding in the schedule of findings and
questioned costs must inolude a ref-
erence number in the format meeting
the requirements of the data collection
form submission required by §200.512
Report submiesion, paragraph (b) to
allow for Ba.BY referencing of the audit
findings during follow-up.

2 CFR Ch. II (1-1-15 Ecltlon)

§200,617 Audit documentation,
(a) Retention of audit documentation.

The auditor must retain audit docu-
mentation and reports for a minimum
of three years after the date of
issuance of the a.uditor's report(s) to
the auditee, unless the auditor is noti-
ned in writing by the cognizant agency
for audit, oversight agancy ror audit.
cognizant agenoy for indirect costs, or
pa.es-through entity to extend the re-
tention period. When the auditor is
aware that the Federal agency, paas-
through entity, or auditee Is con-
testing an audit finding, the auditor
must contact the parties contesting
the audit finding for guidance prior to
destruction of the audit documentation
and reports.

(b) Access to audit documentation.
Audit documentation must be made
available upon request to the cognizant
or oversight agency for audit or Its des-
ignee, cognizant agency for indirect
cost, a Federal agency. or GAOat the
completion of the audit, as part of a
quality review, to resolve audit find-
ings. or to carry out oversight respon-
sibilities consistent with the purposes
of this part. ACceBSto audit docu-
mentation includes the right of Federal
agencies to obtain copies of audit docu-
mentation, as is reasonable and nec-
essary.

§200.618 Major program determina·
tion.

(a) General. The auditor must use a
risk-based approach to determine
which Federal programs are major pro-
grams. This risk-based approach must
Include consrderattcn of: current and
prior audit experience, oversight by
Federal agencies and pa,88-through en-
tities, and the Inherent risk of tbe Fed-
eral program. The process in para-
graphs (b) through (h) of this section
must be followed.
(b) Step one. (1) The auditor must

identify the larger Federarl programs,
which must be labeled Type A pro-
grams. Type A programs are defined aa
Federal programs with Federal awards
expended during the audit period ex-
ceeding the levels outlined in the table
In this paragraph (b)(1):
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TotalFedefallWlrds ••
pended Type AlB IhJeShold

Equal 10 or eIlIllIed $7SO.000
~ •••• !han or equal 10
$25 rntlon.

Exceell $25 mlIIlCln buI ••••
thanor .,...,llCl $100 mi-
lion.

Exceell $100 mIIIorl bulless
It.> or ecpIllJ $1 billion.

Exceed $1 ~lCln bu1_
lhM or ~ lCl$10 bilion.

Exceed $10 -. but '-
lhen or eqLM/10 $20 _.

Exceed $20 -. ._..•..•....•._

$750.000.

Total~I awardsex·
pended Imee .03.

$3million.

TDlIlI Faderal awards ex·
pended _ .003.

$3Omlllillfl

Telal Feder-' _Ris ex'
pended IImee .0015.

(2) Federal programs not labeled
'I'ype A under paragraph (b)(l) of this
section must be labeled Type B pro-
grams.
(8) The inclusion of large loan and

loan guarantees (loans) must not result
in the exclusion of other programs Il.5
Type A programs. When a Federal pro-
gram providing loans exceeds four
times the largest non-loan program it
is considered a large loan progra.m, and
the auditor must consider this Federal
program as a Type A program and ex-
clude its values in determining other
Type A programs. This recalculation of
the Type A program 1sperformed after
removing the total of all large loan
programs. For the purposes of this
paragraph a program Is only considered
to be a Federal program providing
loans if the value of Federal awards ex-
pended for loans within the program
comprises fifty percent or more of the
total Federal awards expended for the
program. A cluster of progra.rns is
treated as one program and the value
of Federal awards expended under a
loan program 1s determined as de-
scribed in § 200.602 Basis for deter-
mining Federal awards expended.
(4) For biennial audite permitted

under §200.504 Frequency of audits, the
deteqnination of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period.
(c) Step two. (1) The auditor must

identlJ'y Type A programs which are
low-risk. In making thiB determina.-
tion. the auditor must consider wheth-
er the requirements in §200.519 Criteria
for Federal program risk pa.ragraph (c),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indicate Significantly

5200.618

inoreased risk and preclude the pro-
gram from being low risk. For a Type
A program to be considered low-risk, it
must have been audited as a major pro-
gram in at least one of the two most
recent audit periods (in the most re-
oent audit period in the case of a bien-
nial audit), and. in the most recent
audit period, the program must have
not had:
(i) Internal control deficiencies

which were identified as material
weakneeees in the auditor's report on
internal control for major progra.rns as
required under §200.515 Audit report-
ing, paragraph (c);
(11)A modified opinion on the pro-

gram in the auditor's report on major
programs as required under §200.515
Audit reporting, paragraph (c); or
(111)Known or likely questioned costs

that exceed five percent of the total
Federal awards expended for the pro-
gram.
(2) Notwithstanding paragraph (c)(l)

of this section, OMB may approve a
Federal awarding agency's request that
a Type A program may not be consid-
ered low risk for a certain recipient.
For example, it may be neoessary for a
large Type A program to be audited as
a major program each yea.r at a par-
ticular recipient to allow the Federal
awarding agency to oomply with 31
U.S.C. 3515. The Federal a.warding
agency must notify the reciptent and,
if known, the a.uditor of OMB's ap-
proval at least 180 calendar days prior
to the end of the fiscal year to be au-
dited.
(d) Step three. (1) The auditor must

Identify Type B programs which are
high-risk using profeBSional judgment
and the criteria. in 1200.519 Criteria for
Federal program risk. However, the
auditor is not required to identify more
high-risk Type B programs than at
least one fourth the number of low-risk
Type A programs Identified as low-risk
under Step 2 (paragraph (c) of this sec-
tion). Except for known material weak-
ness in internal control or complfanoe
problems Il.5 diSCU8Bedin §200.519 Cri-
teria for Federal program risk para-
graphs (b)(l), (b)(2), and (0)(1), a single
criteria in risk would seldom cause a
Type B program to be considered bigh-
risk. When identifying which Type B
programs to risk assess. the auditor is
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encouraged to use an approach which
provides an opportunity for different
higb-risk 'rype B programs to be au-
dited ae major over a period of time.
(2) The auditor ts not expected to per-

form risk aasessmenta on relatively
small Federal programs. Therefore, the
auditor Is only required to perform risk
assessments on Type B programs that
exceed twenty-five percent (0.25) of the
Type A threshold determined in Step 1
(paragraph (b) of this section).
(e) Step fOUT. At a minimum, the

auditor must aud1t all of the following
as major programs:

(1) All Type A programs not identi-
fied as low risk under step two (para.-
grapb (c)(1) of this section).

(2) All Type B programs Identified as
high-risk under step three (paragraph
(d) of this section). '
(3) Sucb additional programs as may

be necessary to comply with the per-
centage of coverage rule discussed in
paragraph (0 of this section. This may
require the auditor to audit more pro-
grams as major programs than the
number of Type A programs.

(f) Percentage of coverage rule. If the
auditee meets the criteria in 1200.520
Criteria for a low-risk auditee, the
a.uditor need only aud1t the major pro-
grams identified in Step 4 (paragra.pb
(e)(I) and (2) of this section) and sucb
additional Federal programs with Fed-
eral awards expended that, in aggre-
gate, all major programs encompass at
least 20 percent (0.20) of total Federal
awards expended. Otherwise, the audi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(I)
and (2) of this section) and such addi-
tional Federal programs with Federal
awards expended that, in aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.
(g) Documentation of risk. Tbe auditor

must include in the audit documenta.-
tion th., risk analysis process used in
determining major programs.
(h) Auditor's judgment. Wben the

major program determination was per-
formed and documented in accordance
with tbiB Subpart, the auditor's judg-
ment in applying the risk-based ap-
proach to determine major programs
must be presumed correct. Cha.llenges
by Federal agencies and pass-through

2 CFRCh. II (1-1-15 Edlfton)

entities must only be for clearly im-
proper use of the requirements in this
part. However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
particular Federal program and the
auditor must cons1der this guidance in
determ1n1ng major programs in audits
not yet completed.
[78 FR 7II6Oll,Dec. 26, 2013, as amBDded at '19
FR 7588'1.Dec. 19, 3014]

§200.1519Criteria for Federal program
risk.

(a) General. The auditor's determina-
tion should be based on an overall eval-
uatton of the risk of noncompliance oc-
curring that could be material to the
Federal program. The auditor must
cons1der ariteria, such as described in
paragraphs (b), (c), and (d) of th1e sec-
t1on, to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysis, the auditor may wish to discuss a
particular Federal program with
a.uditee management and the Federal
agency or pa.se-through ent1ty.

(b) Current and prior audit experience.
(1) Weaknesses in internal control over
Federal programs would indicate higb-
er risk. Considera.tion Bhould be given
to the control environment over Fed-
eral programs and such factors as the
expectatton of management's adher-
ence to Federal statutes, regula.tions,
and the terms and conditions of Fed-
eral a.wards and the competence and
experience of personnel who administer
the Federal programs.
(i) A Federal program administered

under multiple internal control struc-
tures may have higher risk. When as-
seBsing risk in a large single audit. the
auditor must consider whether weak-
nesses are isolated in a single oper-
at1ng un1t (e.g., one college campus) or
perva.sive throughout the entity.

(U) When sign1!1cant parts of a. Fed-
sra.1 program a.re passed through to
subrec1pients, a wea.k Bystem for moni-
toring subrecipients would ind1cate
higher risk.
(2) Prior audit findings would indi-

cate higher risk, particularly when the
situations identified in the audit find-
ings could have a significant impact on
a Federal program or have not been
corrected.
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(3) Federal programs not recently au-
dited 80S major programs may be of
higher risk tha.n Federal programs re-
cently audited as major programs with-
out audit {"mdings.
,(c) Oversight exercised by Federal agen-

cies and pass-through entities. (1) Over-
sight exeroised by Federal agencies or
pass-through, entities could be used to
assess risk. For example, recent mont-
wring or other reviews performed by
an oversight entity that disclosed no
significant problems would indicate
lower risk. whereas monitoring that
disclosed significant problems would
indicate higher risk.

(2) Federal agencies, with the concur-
rence of OMB, may identify Federal
programs that are higher risk. OMB
will provide this identification in the
compliance supplement.

(d) Inherent risk of the Federal pro-
gram. (1) The nature of a Federal pro-
gram may indicate risk. Consideration
should be given to the complexity of
the program and the extent to which
the Federal program contract.s Cor
goods and services. For example, Fed-
eral programs that disburse funds
through third party contracts or have
eligibility criteria may be of higher
risk'. Federal programs primarily in-
volving staff pa.yroll costs may have
high risk for noncompliance with re-
quirements of 1200.430 Compensation-
personal services, but otherwise be at
low risk.

(2) The phase of a Federal program in
its life cycle at the Federal agency
ma.y indicate risk. For example, a new
Federal program with new or interim
regulations ma.y have higher risk than
an established program with time-teet-
ed regulations. Also. Significant
changes in Federal programs, statutes.
regulations, or the terms and condi-
tions of Federal awards may increase
risk.

(3) The phase of a.Federal program in
its life cycle at the auditee may indi-
cate risk. For example. durtng the first
and last years that an auditee partici-
pates in a Federal program, the r1ak
may be higher due to start-up or close-
out of program a.ctivitles and staff.

(4) Type B programs with larger Fed-
eral awards expended would be of high-
er risk than programs with subetan-

§200.520

tially smaller Federal awards ex-
pended.

§200.520 Criteria for a low·rii1k
Buditee.

An auditee that meets all of the (al-
lowing conditions for each of the pre-
ceding two audit periods must qualifY
as a low-risk auditee and be eligible for
reduced audit coverage in a.ccordance
with §200.518 Major program deter-
mination.

(a) Single audits were performed on
an annual basis in accordance with the
provisions of th1s Subpart, including
submitting the data oollection Corm
and the reporting package to the FAC
within the timeframe specified in
1200.512 Report submission. A non-Fed-
eral entity that has biennial audits
does not qualify as a low-risk auditee.

(b) The auditor's opinion on whether
the finanoial statements were prepared
in accordanoe with GAAP. or a.basis of
accounting required by state law, and
the auditor's in relation to opinion on
the schedule of expenditures of Federal
a.wardswere unmodified.

(0) There were no deficienciee in in-
ternal control which were identified as
material weaknesses under the require-
menta of GAGAS.

(d) The audttor did not report, a sub-
stantial doubt about the B.uditee's abil-
Ity to continue as a going concern.

(e) None oC the Federal progra,ms had
audit findings from any of the fol-
lowing in either of the preceding two
a.udit periods in which they were olassi-
fied as Type A programs:

(1) Internal control deficienoies that
were identified as material weakneBBes
in the auditor's report on internal oon-
trol for major programs as required
under §200.515 Audit reporting, para-
graph (c);

(2) A modrned opinion on a major
program in the auditor's report on
major programs as required under
1200.515 Audit report1ng, paragraph (c);
or

(3) Known or likely questioned costs
that exceeded five percent of the total
Federal awards expended for a Type A
program during the a.udit period.
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1200.521

MANAGEMENT DECISIONS

§200.521 Management decision.
(a) General. Tbe management deci-

sion must clearly state whether or not
the audit llnding is sustained. the rea-
sons for the decision, and the expected
auditee action to repay disallowed
costs, ma.ke financial adjustments, or
take other action. If the auditee has
not completed corrective action, a
timetable. for follow-up should be
given. Prior to iBBuing the manage-
ment decision, the Federal agency or
pass-through entity may request addi-
tional information or documenta.tion
from the auditee, including a request
for a.uditor assurance related to the
documentation, as a way of mitigating
disallowed costs. The management de-
cision should describe any appeal proc-
ess available to the auditee. While not
required, the Federal agency or p&8S-
through entity may also issue a man-
agement decision on findings relating
to the financial statements which are
required to be reported in accordance
wlthGAGAS.
(b) Federal agency. As provided in

1200.513 Responsib1l1ties, paragraph
(a)(7), the cognizant agenoy for audit
must be responsible for coordinating a
management decision for audit find-
ings that affect the programs of more
than one Federal agency. As provided
In §200.513 Responsibilities, paragraph
(c)(3),a Federal awarding agency Is re-
sponsible for iBBuinga management de-
craton for llnd1ngs that relate to Fed-
eral awards it makes to non-Federal
entities.
(c) Pass-through entity. As provided in

5200.331 Requirements for pass-tbroush
entities, paragraph (d), the paes-
through entity must be responsible for
issuing a management decision for
audit findings that relate to Federal
awards it makes to subrecipients.
(d) T1me requirements. The Federal

awarding agency or pass-through enti-
ty responsible for I~ing a manage-
ment decision must do so within six
months of acceptance of the audit re-
port by the FAC. The auditee must ini-
tiate and proceed with corrective ac-
tion as rapidly as possible and correc-
tive action should begin no later than
upon receipt of the audit report.

2 CFR Ch. II (1-1-15 Edtlon)

(e) Reference numbers. Management
decisions must include the reference
numbers the auditor aBsigned to each
audit finding in accordance with
§2OO.516 Audit findings paragraph (c).

ApPIi:NDIXI TO PART ~FULL TEXTOF
NOTICE OF FuNDINGOPPORTUNITY

The 1'11lltext of the notice of funding op-
portunlty 18 organized in sectaoas. The re-
quired format outlined in this appendix indi-
cates immediately following the title of each
Bect10n wbether that section 18 required in
every annoUllcement or 18a Federal award-
inc agency option. The format 18deSigned so
that BL-nUartypes of informll.t1onwill appea.r
in the same sections in announcements of
dilferent Federal funding opportllIli ties. To-
ward that end, there Is text in each of the
following eectiOIlllto deacribe the types of in-
formation that a Federal awarding agency
would include in that section of an actual
announoement.

A Federal awarding agency that wishes to
include information that the format does not
spec1t1ca1lydiScuss may address that subject
in whatever section(e) 18 m06t appropriate.
For ell8JDllle,if a Federal awarding agency
chooses to addreall performance goals in the
announcement. it might do BOin the funding
opportunity description, the application con-
tent. or the reporting requirements.
B1m1larly, wben this format calls for a

type of information to be in a pa.rtioulAr sec-
tion, a Federal awarding agency w1eh1ngto
addre85 that subject in other sections may
elect to repeat the information in those eec-
tiOIlBor U8eCt'086 references between the sec-
tioIlB (there ebould be byperl1nks tor cross-
references in any slsctronic veraioDil of the
announcement). For example, a Federal
awa.rd1Dgagency may want to include Sec-
tion A information about the types of non-
Federal entities wbo are eligible to apply.
Tbe format speo1fies a. standard looation for
that intormation in Section C.l but does not
preclude repeating the intonnation in Sec-
tion A or creating a. crose reference between
Section A a.ndC.l, 8.8 long as a potential ap-
plicant can t1nd the intormatlon quickly &Dd
eallily from the etandard location.
The aections of the full text of the an-

nouncement are deecribed in the following
ps.ragra.pbs.

A.PRooRAM DxscRIPTION-Rli:QUIRED
Tb1S eectton contains the full program de-

8C1"iptionof the funding opportunity. It may
be as long as needed to adequately commu-
nIcate to potential applicants the areBJl in
wblch I'L1ndingmay be provided. It describes
the Federal awarding agency's funding prior-
ities or the technical or fOCUBareas in which

192

·DATIACHMENT •... -•.•.•........

PAGE •••llli'....OF .J1~--PAGES



OMB Guidance

the Federal awa.rd1ngagency intends to pro-
vide &.llsista.nce..AJ!appropriate, it may in-
clude any PI'OIl1'lIJIl history (e.g., whether this
Is a new proanun or a new or changed area of
program empbaa1s). Th1Bsection may com-
municate indicators of Ilucceesfol projectl!
(e.g., If the program encourages collabo-
rative efforts) and may include examples of
projects that have been funded previously.
TbJe sectdon &.leomay include other Informa-
tion the Federal award1ng q'eDcy deema nee-
llll88.l'Y,and must at a minlmum include cita-
tions for authorImng statutes and regula-
tions for the 1'luldlngopportunity.

B. FEDERAL AWARD n.70RMATION-REQUIRED

TbJs section provides sufncient informa-
tion to help an applicant make an Informed
decision about whether to submit a proJlO8&.l.
Relevant information oould include the total
amount of funding that the Federal awardlng
agency expeots to award through the an-
nouncement; the anticipated numbsr of Fed-
eral awards; the expected amounts of indi-
vidual Federal awards (whicb may be a
ra.nge); the amount of funding per Federal
award, on average, experienced in previous
years; and the anticipated start dates and
periods Of performance for new Fedsral
awards. This section a.lso should address
whether applications for renewal or sup-
plementation of existing projects are eligible
to compete with applications for new Fed-
eral awards.
TbJs section also must indicate the type(s)

of aesista.nce 1D8trurnent (e.g., grant, oooper-
ative aJrl"8lllIlent)that may be awarded If ap-
plications are suocessful. U cooperative
agreements may be awarded, thiB section ei-
ther should describe the "Bubst&ntla.l in-
volvement" that the Federal awarding agen-
cy expects to have or should reference where
the potentla.l applicant can find that infor-
mation (e.g., in the funding opportunlty de-
acription in A. Proanun DeacriptioD-Re-
Quired or Federal award administration in-
formation in Section D. Application and
Submission lDformation). U procurement
contracts also may be awarded, this must be
stated.

C. ELIGIBILITY INFORMATION

Tbis section addresses the considerations
or factors that determine applicant or appli-
cation el1g1bll1ty. Tbia includes the el1g1-
b1lJtyOfparticular types of applicant organt-
zatiOIlB,llDYfactors affecting the el1g1blllty
of the principa.linvestigator or project dlrsc-
tor, and any criteria that make particular
projects ineligible. Fedetal ag-encles should
make clear whether a.n applicant'e failure to
meet an "ellglbU1tycriterion by the time of
a.n application deadline will result in the
Federal awa.rd1ng agency returning the ap-
plication without review or, even thougb an
application may be reviewed, will preclude

pt. 200, App, I

the Fsderal awarding agency from makin!r a
Federal aWard.Key elements to be addressed
are:
1. Eligible Applioon!3-Reqwred. Announce-

ments must, clearly identUY the types of en-
tities that are el1g1bleto apply. U there are
no restrictions on ellgibil1ty, this aectton
may simply indicate that all potential aPJlli-
cants are eligible. If there are restrictions on
eligibility, it is important to be clear about
the specific types Of entities that are el!gJ.-
ble, not just the types that are ineligible.
For example, If the program i8 limited to
nonprofit orga,naations BlIbject to :a6U.S.C.
501(c)(3)of the tax code (28 U.S.C_501(c)(S».
the announcement should say so. Similarly,
It is better to state explicitly that Native
AmerlO&il tctba.l org&i1iza.tionsare 6llglble
than to aBBumethat they can unambiguously
infer that from a statement that nonprofit
organisations may apply. Ellg1bWty also can
be expre8lled by exception. (e.g., open to all
types of domestic applicants other than indi-
vidualS). This section should refer to any
portion of Section D speclfylng dooumenta-
tion that must be submitted to support an
eJ..igibility determination (e.g.. proof of
001(c)(3)status as determ1ned by the Internal
Revenue Service or an authorizing tribal res-
olution). To the extent that any funding re-
striction in Section D.6 Could affeot the eU-
glbility Of an appUcani or project. the an-
nouncement must either restate that restric-
tion In this aectlon or provide a oroBII-ref-
erence to its description in Section D.6.

2. COlt Shannq or Matching-RequiTed. An-
nouncementa must state whether there is re-
quired coat sba.r1ng, matching, or cost par-
tiCipation without which an applloatioJl
would be inel1g1ble (If cost 8ha.r1ngis not re-
qllired. the announoement must explicitly
lillYso). Required cost sh&r1ngmay be a cer-
tain percentage or amount, or may be in the
form of contributiollB oC apecifted items or
actiVities (e.g., provision of equipment). It iB
important that the announcement be clear
about any restrictions on the types of cost
(e.g., in-kind cOIItrlbutions) that are aooept-
able &.llcost Bharlng. Cost 8ha.r1ngas an eligi-
bility criterion includes requirements based
in statute or regulation, as deacribed In
1200.806 Cost Bha.rlng or matching of this
Part. This section should refer to the appro-
prate portiones) of section D. ApplicatioJl
a.nd Submission lDformation statlng any pre-
award requtrementa for submission of letters
or other documentation to verity commit-
ments to meet cost-sharlng requ1rements 1C a
Federal award is made.
3. OtJu:T-&q..ired, if applicable. U there are

other el1g1blllty criteria (i.e., criteria that
have the effect of making an application or
project ineligible for Federal awards, wheth-
er referred to as "reaponsivenees" criteria.
"go-no go" criteria, "threshold" cr1terla, or
in other ways), must bs clearly stated and
must include a reference to the regulation of
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requirement that dellcribes the relltnction,
&8 appl1cable. For example, if entities tbat
have been found to be in violation of a par-
ticular Federal statute are ineligible. It is
important to Bay 80. Thill section mUllt also
state any l1m1t on the number of applica-
tions an applicant may submit under the an-
nouncement lI.IIdmalte clear whether the
l1m1ta.tionill on the 6ubmitting organisa.tion,
incHvidual investigator/program director, or
both. Tb1ll section Mould also addrS88 lI.IIy
eJ1gib1l1ty criteria Cor benefioiaries or tor
program partioipants other thll.ll Federal
award recip1ents.

D. APPLICATION AND SUllMIBBlON INFOlUdATJON

1. Address to Request Application Package-
Required. Potential applicants must be told
how to get application forms, kits. or other
mater1a.ls needed to apply (If th16 announce-
ment conta1ne everything needed, this sec-
tion need only say 80). An Internet address
where the materia.ls can be acceBSedIs ac-
ceptable. However, stnce high-speed Internet
acCf1B8i.e not yet universally available for
downloading documents, and appl1cants may
have additional acceBSib1llty requirements,
there also should be a way for potential ap-
pJ1cants to request paper copies ofmaterials,
BUch&8 a U.S. P08tal Service mailing ad-
dress. telephone or FAX number, Telephone
Device for t.be Deaf (TDD), Text Telephone
(TI'Y) number, and/or Federal Information
Relay Service (FIRS) number.

2. Ccmtent and Form of Application Submis-
sion-Required. Thie section must identify
the required content of an application and
the forms or formats that an applicant must
use to eubmit It. If any requirements are
etated elsewhere beca\l88they are general re-
quirements that apply to multiple programs
or tanding opportunities. th1e section should
refer to where thoae requirements may be
round. Tb1B eectlon a.lso should include re-
quired forms or formats &8 part. of the an-
nouncement or eta.te where the applicant
may obta.1nthem.
This eectlon Mould epec1flcally addrees

content and torm or format requirements
ror:
I. Pre-apPl1cations, letten! of intent, or

white papers required or encouraged (see
Section D.4), including any l1mltations on
the number or pages or otber formatting re-
quirements s1mi1a.rto those for full a.ppUca-
ttons.
U. The application as a wbole. For a.lJBUb-

.missions, this wou)d include any l1m1tations
on the number or pages, font size and type-
race, margins, paper slse. number of copies,
and sequence or assembly requirements. If
electronic submiBSion is permitted or re-
quired, this could include spectal require-
mente for fonna.tting or signatures.
ill. component pieces of the a.ppl1cation

(e.g., if a.lJ copies of the application must
bear original signatures on tbe face page or

2 CFRCh. II (1-1-15 EdItion)

tbe program narrative may not exceed 10
pages). This includes any pieces that may be
submitted separately by third parties (e.g.,
reterences or letters confirming commit-
menta from third pe.rt1es that will be con-
tributing a portion of any required cost shar-
ing).
Iv. Information that succB8llfulapplicants

must submit after notlflcation of intent to
make a.Federal award, but prior to a Federal
award. This could include evidence of com-
pliance with requirements relating to buman
eubjects or Information needed to comply
with the National Environmental Policy Act
(NEPA) (42U.S.C. 4321-437Oh).

3. Unique entitJ/ identifier and System fOT
Award Management (SAM)-RequiTed.
Th1e paragraph m1i.st 8~te olearly t.ha.t

each a.pplicant (unrese the applicant 111an in-
dividual or Federal awarding agency that 18
excepted from thoa.e requirements under 2
CFR 125.1lO{b)or (c), or bas an exception ap-
proved by the Federal awa.rding agency
under 2 CFR 125.110(d»Ie required to: (1) Be
registered in SAM before submitting its a.p-
plication; (ii) provide a a va.l1dunique entity
Identifier in its appUcation; and (iii) con-
tinue to maintain an active SAM regtetra.-
tlon with current information at all times
during which it has an active Federal award
or an appUcation or plan under consideration
by a Federal awarcnng agency. It also must
state that the Federal awarding agency may
not malte a Federal award to an appl1cant
until the applicant has complied wit.h a.ll ap-
plicable unique entity Ident1fler and BAM re-
quirements and, 1! an applicant has not fully
complied with the requirements by the time
the Federal a.wardlng agency Is ready to
make a Federal a.ward, the Federal a.warding
agency may determine tbat the applicant Is
not qua.l1fledto receive a Federal a.ward and
use that determination 1.8 a bas16for making
a Federal award to another applicant.

4. SvbmWion Dates and Times-RequIred.
Announcements must ldentl1Y due datea and
times for all submissions. This includes not
only the full appI1catlons but also any pre-
l1m1na.rysubmtB8\ons (e.g., letters at intent,
white papers. or pre-allllI1cat1ons).It also In-
cludes any other Bubmill8lonsof Information
before Federal award that are separate from
the tun applJcatton. If the Cundlng oppor-
tuni1;y 18 a general announcement that is
open for a period of time with no epec1flodue
dates Cor appl1catione, tb18 Beetlon should
II&Y eo. Nots that· the information on da.t.es
that 18inoluded in this eect10n also must ap-
pear with other overview information in a lo-
cation preced1ng the full text of the an-
nouncement (see 1200.203Noticss oCtanding
opportunities of th1ePart).
Each type or submission should be des-

ignAted as encoDrll4redor required and, If re-
quired, any deadline date (or dates, 1! the
Federal a.warding agency plans more than
one cycle of appl1catton submiSsion. review.
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&lidFederrJ award UIlder the announcement)
should be spedfled. The announcement must
state (Drprovide a. refereJlce to aDother docu-
ment that states):
1. Ally deadllJle iII terms of a date aDd local

time. If the due date falls on a Saturday,
8UJlday, or Federal holida.y, the reportiDg
package 18due the next busmees day.
ii. What the deadline means (e.g., whether

It Is the date and time by which the Federal
awarding agency ml1Bt receive the applica-
tion, the da.te by which the application must
be polltmaJ'ked, or something else) and how
that depends, if at all, on the BUbm1ll81on
method (e.g., mail, electronic, or pel'BOnall
courier dellvery).
iii. The effect of missing a deadline (e.g.,

whether late applications are neither re-
viewed nor considered or ue reviewed and
considered under some ctrcumetences).
iv. Bow the receiving Federal omoe deter-

mines whether aDapplication or pre-applica-
tion has been submitted before the deadline.
This includes the form of acceptable proof of
maWng or syetem-generated documentation
of receipt date and time.
This section also may indicate whether,

when, and in what form the applicant w1ll re-
ceive an acknowledgement of receipt. Thill
information should be displayed in ways that
will be 888y to understand &Dduse. It can be
difficult to extract rJI needed 1nformation
trom narrative paragraphs, even when they
are well wrttten. A tabular form for pro-
viding a BUmmarYof the information may
belp applicants for some programs and give
them what efCectively could be a checkllllt to
ver1ty the completenllll8 of theJr applloatlon
package before submias1on.

6. Intergo'lle1Tlme1'ltal RevIew-RequiTed, if ap-
plicable. If the funding opportUDity is subject
to Executive Order l23'12, ''Intergovem-
mental Review of Federal Progra.ma," the
notice ml1Bt say so. In alertiJIg applioants
that they must contact their state's Single
Point of Contact (SPOO) to flnd out about
aDd comply with the state's prooel!6 under
Executive Order 12372.it may be useful to in-
form potential applicants that the names
and addrllll8esof the 8POCSare 118ted1n the
OMce of Management &DdBudget's Wsb ette.
lDtDW.1Dhitehovn.gOtll'omb,i7TanWspoc.html.

6. Funding RutrlctioM-Requ,jred. Notioee
mUBtinclu.de information Onfllnd1ng restrtc-
tlon6 in order to allow an applicant to de-
velop an application &Ddbudget coDBietent
with program requirements. Examples are
whether construction rs an rJlowable activ-
ity, if there are any lim1tations on direct
costs such as foreign travel or eqo.1pment
purcbaeea, and if there are any limits on in-
direct costs (or facillties 8Ild adminIstrative
coste). Applicants m118tbe advised if Federal
awarda will not rJlow reimbu.rsement of pre-
Federal award coots.

7. Othr:r SubmiB8ion Requirf!ments- Required.
This section must address any other eubmts-

PI. 200, App. I

aion reqllirements not included in the other
pa.rau&pha of this section. Thill might in-
clude the format of llubm18.51on,i.e., paJlBr or
electronic, for sach type of reqUired submie-
sfon. Applicants should not be required to
Bubmit in more than one format and thiB sec-
tion should ind1cate whether they may
ahoose whether to Bubmit applications in
hard copy or electron1cally, may su.bm1t only
in hard copy, or may submit only electroni-
cally.
ThIs section rJso must indicate where ap-

plioations (and any pre-appl1oations) must be
lubmitted if Bent by postal mall, electron1c
means, or hand-delivery. For postal mall
lubmiBs1on,this must include the name of a.n
office, official, ind1v1dual or function (e.g.,
application receipt center) and a complete
mailing address. For electronic BubmilSion,
this must include the URL or email address;
whether a p&lI8WOrd(S)III required; whether
particular software or other electron1c capa-
bilities are required; what to do In the event
of 8yIltem problems and a point of contact
who will be available in the event the appli-
cant expertences teclm1cal d1!ficulties,l

E. APPLICATION REvIEw INFORMATION

1. Criteria-RequiTed. This section must ad-
dress the criteria that the Federal a.wa.rd1ng
agenoy 11'111use to evrJuate appl1catioDB.
This includes the mertt &lidother review cri-
teria that evrJuatora w1ll use to judge appli-
cations, including any statutory, regulatory,
or other preferences (e.g., minority status or
Native American trtbal preferences) that
will be applied in the review process. These
crttsrta are distinct trom el1g1b1l1tycriteria
that are addrll88ed before an application ts
accepted for review and any program policy
or other factors that are applied dur1n.g the
selection prooees, after the review procese is
completed. The intent Is to make the appli-
cation proce8Il transparent so applicants can
make 1nformed declsions when preparing
their applications to maltirnb.. fa1rnese of
the process. The announcement should clear-
ly descrtbe all crtter1&, inc).uding any sub-
criteria.. If criteria vary in importe.nce, the
announcement. should specify the relative
percentagee, weights, or other means used to
dtstiDgu.ish among them. For statutory, reg-
ulatory, or other preferences, the announce-
ment should provide a detailed apIana.tion
of those preferences with an explicit indica-
tion of their effect (e.g., whether they result
In additional points being assigned).

1With respect to electronic methods for
providing information about funding .oppor-
tunities or accepting applicants' submissions
of information, each Federal awarding agen-
cy Is responsible for compl1&Jlcewith Section
508 of the Rehabilitation Act of 1973 (29
U.S.C. 794d).
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If ADapplicant's propoaed coat sharing will
be considered in the review process (8.8 op-
posed to being a.n ellgibility criterion de-
scribed iII Sect10n C.2), the announcement
must, IlpeclfloaJ.lyaddress how it wiD be oon-
sidered (e.g., to B.llIl1gna certaiII number of
addlt10nal poiIlts to applicants who offer
cost,8ha.rlnlf,or to break t1es among applica-
tions with equivalent IICOresafter evaluation
aga1n8t all other facton). If cost aharlng will
not be considered in the evaluation, the an-
nouncement ahould say 80, 80 that there ill
no ambiguity for potenttal applicants. Vague
statements that. cost aba.r1ngill encouraged,
without clarlf1catlon 8.8 to what that means,
are unhelpful to applicants. It also ill impor-
tant that the announcement be clear about
a.nyrestrictions on the types of OOllt(e.g., iII-
kind cont.rlbutlons) that are acceptable as
COIltsharing.
2. Review and Selection Process-Jl.e4ui7"ed.

Thill I5IlCtionmay vary iII the level of detail
provided. The announcement must Hst any
program policy or other factors or elements,
other than merit criteria, that the selecting
official may nee iII eeleoUng applicatio1lll for
Federal awaro. (e.g.. geographioaJ.dispersion.
program balance, or diversity). The Federal
8.warding agency may also Include other ap-
propriate detailll. For eu.mple, this aection
may indicate who ill responsible for evalua-
tion agaiDst the merit criteria (e.g., peers ex-
ternal to the Federal awarding agency or
Federal awarding agency peraonnel) and/or
who make& the final selections for Federal
awards. If there Is a multi-phase review proc-
e88 (e.g., an external panel advising internal
Federal awarding agency personnel who
make flnal recommendations to the dec1diDg
omclal), the announcement may describe the
.phases. It also may include: the number of
people on an evaluation panel a.ndhow it op-
erates. the way reviewers are aelected, re-
viewer Qual1ncatlons. and the way that con-
filcts of interest are avoided. With respect to
electroniC methods for providing informa-
tion about funding opportunities or II.CCBpt-
iDg applicants' submillll10ns01 information,
each Federal awarding agency is responsible
for compliance with Section Ii08 of the Reha-
b1l1tation Act of 1973(29U.S.C. 794d).
In addition, if the Federal awarding agency

permits applicants to nominate sugge8ted re-
viewers of their applications or euggest those
they feel may be inappropriate due to a con-
mct of iIltereBt, that information ehould be
included in this section.

3. Anticipated AnMuncement and Federal
Award Dates-Optional. ThlB section is in-
tended to provide applica.nte with informa-
tion they can use for planning purposea. If
there Is a single application deadline fol-
lowed by ths simultaneollil review of all ap-
plications, the Federal awarding agenoy can
Include iII this section Information about the
a.nticipated dates for announcing or noti-
fying SUCCB88fW and unsuccesaful applicants

2 CFR Ch. II (1-1-15 Edition)

and for having Federal awards in place. If ap-
plicatloDl! ue received and evaluated on a
"rolling" basis at different times during an
extsnded period, it may be appropriate to
give applicants an estimate of the time need-
ed to process a.n APplication and notify the
applicant of the Federal awarding agency's
decision.

F. FEDBRAL AWAIW ADIONlS'l'RA'l'ION
INFoRMATION

1. FedeTal Award Notlc_Required. This
section must addre88what a sllcClll8fulappli-
cant can expect to receive tollowiDg.selec-
tion. If the Federal awarding agency's prac-
tice ill to provide a Ileparate notice stating
that an application has been selected before
it actually makes the Federal award. thlB
section would be the place to Indicate that.
the letter is not an authorization to begin
performance (to the extent that it. allows
charging to Federal awa.rcls of pre-award
C08teat the non-Federal entity's own risk).
This section should iIldicate that the notice
of Federal award Signed by the grants officer
(or equivalent) ill the authorizing document,
and wbether it ill provided through postal
mail or by electronic means and to whom. It
a180may addre88 the timing, form, and con-
tent of notiflcatloDll to UDSuocell8fUlappli-
cante. See also 5200.210 Information con-
talned in a Federal award.
Z. AdmlniBtTative and NaUoTUlI Policy Re-

quirements-ReQui7"ed. This section must iden-
tify the usual a.dministrative and national
policy requiremente the Federal awarding
agency's Federal awards may iIlclude. Pro-
viding this information lete a potential ap-
plicant identifY any requirements with
which It would have dl1ficulty complying If
Its application Is BUccellBful.In those cases,
early notiflcation about the requiremente al-
lowe the potential applicant to decide not to
apply or to take needed actlom before re-
ceiving the Federal award. The announce-
ment nsed not iIlclude all of the terms and
conditions of the Federal award, but may
refer to a document (with information about
how to obtain it) or Intsrnet site where ap-
plicants can see the terms and conditions. If
this t1mdlngopportunity will lead to Feder&!
awards with some special terma and condl-
tlons that differ from the Federal awarding
agency's usual (sometimes oaJ.led"general")
terms and conditions, this Bectlon should
highlight those special terms and conditions.
DoiDgso will alert applicants that have re-
ceived Federal awards from the Federal
awarding agency prevlou&ly and might DOt
otherwise expect dlffsrent terms and condi-
tlOIlll. For the same reason, the announce-
ment ahould inform potential applicants
about special requirements that could apply
to particular Federal awards alter the review
of applications and other Information, baSed
on the particular circumstanoes of the effort
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to be supported re.s., if human Bub!ectlswere
to be involved or if some e1tu&tioIlSmay jus-
tify Bpec1a.1terms on intellectual property,
data sharing or security rsqu1rements).

J. Reporting-JUqviTe4. This section must
Include general information about the type
(e.g., flnanc1a.l or performance), frequency,
IUld msans of submiBBion (pa.per or elec-
tronic) of post-Fedsral award report1.ng re-
quirements. Highlight any special reportiDg
requirements for FederaJ awards under this
funding OPPOrtunity that Illffer (e.g., by re-
port type, frequency, formlformat, or clr-
Cl1II1Btancesfor use) from what tbe Federal
•.warding agsncy's Federal awards usually
require.

G. FEDERAL AWARDING AGENCY CO}'''TACT(S}-
RJ:QUlR.BD

The announcement must give potent1al ap-
plicants a polnt(s) of contact for answering
questions or helping with problems while the
funding opportunity is open. The Intent of
t.hll!requirement 1s to be lUI helpful as pos-
sible to potent1al applicants, eo the Federal
awarding agency should constder approaches
such as giving:
'1. Points of contact who may be reached In

multiple wa.ys(e.g.. by telephone, FAX, and!
or email, as well as regular ma11).

11. A fax or emall a44re88 that multiple
people access, so that someone will respond
even if others are unexpectedly absent dur-
ing critical periods.

111.D1fferent contacts for distinct kinds of
help (e.g., one for queBttons of programmatic
content and a second for adm1nietratlve
questions).

R. OTHBR DlJI'ORHATION--QPTlONAL

This section may Include any additional
information that wUI assist a potent1a1 ap-
plicant. For example, the section migbt:

i. Indicate whether this is a new prOBTam
or a one-time Initiative.

ii. Mention related programs or other up-
coming or ongoing Federal awarding agency
funding opportunities for .similar act1vit1es.

iii. Include current Internet addre8lles for
Federal awarding agency Web sitee that may
be useful to an applicant in understanding
the program.

iv. Alert •.ppl1oantlsto the need to Identify
proprietary information and Inform U1em
about the way the Federal awarding agency
will handle it.

v. Include certain routine notices to appli-
cants (e.g., that the FederaJ Government Is
not obl1gated to make &ByFederal award as
a result of the announcement or that only
grants officers can bind the Federal Govern-
ment to the expenditure of funds).

PI. 200, App. II

APPENDIX n TO PART 2OG-CoN'IRACT
PROVISIONS FOR NON-FEDERAL ENTI-
TY CONTRACTS UNDER FEDERAL
AWARDS

In addition to other provisiOns required by
the Federal agency or non-Federal entity, all
contracts made by the non-Federal entity
under the Federal award must contain provi-
sions covering the following, as applicable.

(A) Contracts for more than the s1mplitied
acquisition threshold currently aet at
SlliO,ooo,whicb is the inflation adjUBtBd
amount determined by the Civil1an Agency
Acqu1llltlon Council a.ndthe Defense Acquisi-
tion Regulations Counell (Council.e) &.8 au-
thorized by 41 U.S.C. 1908,must addrese ad-
ministrative, contractual, or legal remedies
in Instances wbere contractors violate or
breacb contract terms, and provide for sucb
I18.Dct1onsand penaltiee &.8 appropriate.

(11) All contractls In aoe88 of SlO.ooomust
address termtne.tion for cause and for con-
venience by the non-Federal entity including
the manner by whlcb It w11lbe effected and
the basis for aettlement.

(C) EQual Employment Opportunity. Ex-
cept as otherwise provided under 41 CFR
Part 50, all contracts that meet the def1n1-
tlon of "federally B.IlIl1stedconstruct1on con-
tract" in 41CFR Part 60-1.3must include the
equal opportunity clause provided· under 41
CFR 6O-1.4(b),In accordance with Executive
Order 11246, "Equal Employment Oppor-
tunity" (30 FR 12319.12935,II CFR Part, 11164-
lll65 Comp., p. 339),a.aamended by Executive
Order 1l3'16, "Amending Executive Order
l1246 Relating to Equal Employment Oppor-
tunlty," a.nd implementing regulations at 41
CFR part 60, "omce of Federal Contract
Oompl1ance l'rograme, Equal Bmployment
Opportunity, Department of Labor. ,.

(D) Davia-Bacon Act, as amended (401:.8.C.
3141-3148).When rSQuiredby Federal program
legislation, all prime oonetruotlon contracts
in excess of $2,000awarded by non-Federal
entitles muet Include a provie1on for compli-
ance with the Davia-Bacon Act (40 U.S.C.
8141-3144,and 3146-3148)a.a supplemented by
Department of Labor reguIatiODB (29 CFR
Part 6, "Labor Standards Provisions Appl1-
cable to Contracts Covering Federally FI-
nanced and Assisted Construction"). In ac-
cordance with the etatute, contractors must
be required to pay wages to laborers and me-
cha.nics at a rate not 18116 than the preva1l1ng
wages specified In a wage determination
made by the Secretary of Labor. In &ddition,
contractors must be required to pay wages
not less than once a week. The non-Federal
entity must place a copy of the current pre-
va1l1ngwage determination issued by the De-
partment of Labor in each solicitation. The
decision to a.ward a contract or subcontract
must be conditioned upon the acceptance of
the wage determination. Tbe non-Federal en-
tity must report all suspected or reported
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violations to the Federal awarding agency.
The contrs.cta most also include a provision
(or compli&noe with the CopellUld "Antl-
Kickback" Act (40 U.S.C. 3146), &Bsupple-
mented by Department of L&bor regula.tioIIB
(29 CFR Part S. "Contractors IUld Sub-
contraoto1'8 on Public Building or Public
Work Financed in Whole or in Part by LO&IIB
or Gruts from the Unlted States"). The Act
provides that ea.ch oontractor or sub-
recipient must be prohibited from inducing,
by &ny me&ns, &ny pel'8On employed In the
construction, completion, or repair of public
work. to pve up &IlYpa.rt of the compen&&-
tion to which he or abe lBotherwiee entitJed.
The non-Federal entity muat report all BU6-
pected or reported violations to the Federal
awa.rding agency.
(E) Contract Work Hours and 8&fety

Standards Aot (40 U.S.C. 3701-3708).Where
applicable, all cont,ra.ots awarded by the non-
Federal entlty in exeeea of $100,000that in-
volve the employment of mechanics or labor-
e1'8muet lnclode a provlBion for compliance
with 40U.S.C. 3702and S'104,as aupplemented
by Depaxtment of L&bor regulations (29 CFR
Part 6). Under 40U.S.C. S'l02of the Act, each
contractor mUBtbe required to compute the
wages of every mecha.n1c and laborer on the
b&Bieof a Bta.n4a.rdwork week oC 40 hours.
Work in exC8BBof the st.a.nciardwork week lB
permiBBibleprovided that the worker lBcom-
pens&ted at a rate or not less than one and a
half times the basic rate or pay for all hours
worked In excess of 40 hours in the work
week. The requirements of 40 U.S.C. 3704are
applicable to construction work and provide
that no laborer or mechanic must be re-
quired to work in Burroundings or unc!er
working conditions which are unsanltary,
hazardoue or d&ngeroue. These requirements
do not apply to the purchaeeB of suppliea or
matertals or &rt1cleBord1narlly available on
the open muket, or contracts for transpor-
tation or tra.nsmtsaion of Intelligence.
(F) Rights to Inventlons Made Under a

Contract or Agreement. If the Federal award
meets the def1nltion of "tlmdlng agreement"
under 37 CFR 1401.2 (a) and the recipient or
subrecipient wisbee to enter Into a contract
with a. ema.ll bu&1ne88firm or nonpront orga-
nization rega.rding the sublltltutlon of par-
ties, assignment or performance of experi-
mental, developmental, or research work
under that "funding agreement," the recipi-
ent or subreciplent muet comply with the re-
quirements of 37OFR Part 401, "~hts to in-
ventions Ma.de by Nonprofit Orga.nlu.tions
and Bma.ll Business FirllUl Under Govero-
ment Gr&nts, Contracts and Cooperative
Agreements," and any implementing r8&11la-
tions issued by the &warding agency.
(G) Clean Air Act (42U.S.C. 7401-7671q.)and

the Federal Water pollutlon Control Act (33
U.S.C. 1251-1387),&Bamended-Contracts and
eubgrants of amounts in eJl:Ce88or $150,000
must contain a provision that requires ~e

2 CFRCh. II (1-1-15 Ec:ltlon)

non-Federal award to agree to comply with
all appllcable etandards, orders or regula-
tions lBaued pul'lI11&IItto the Clean Alr Act
(42 U.S.C. 74Ol-'16'11q)and the Federal Wa.ter
Pollution Control Act a.B amended (33 U.S.C.
1251-188'1).Violatlons most be reported to the
Federal &wa.rding agency and the Ree10nal
Office of the Environmental Protection
Agency <EPA).
(H) Debarment a.nd SDBpansion (Executive

Orders 12549 and 12689)-A contract award
(Ilee 2 CFR 180.220)must not be ma.de to PLI'-
ties llBted on the governmentwlde excl11810ns
In the System for Award Management
(BAM), in accorda.nce with the OMB guide-
lines at 2 OFR 180that Implement E:l:ecutive
Orders 12549(3 crn part 1986 Comp., p. 189)
and 121689 (3 CFR part 1989 Comp., p. 235),
"Debarment and Suepenslon." SAM Exclu-
sions contains the names of parties debarred,
Buapended, or otherwise exoluded by agen-
cies, &8 well &8 parties decll.I'ed lnel1g1ble
under statutory or regulatory authortty
other th&IIExecutive Order 12549.
(1) Byrd Anti-Lobbying Amendment (81

U.8.C. lS62)-Contractors that apply or bid
for an a.ward exceeding $100,000must rue the
required certl.tlcatlon. Each tier cert1fies to
the tier above that it will not and has not
uaed Federal a.ppropriated funds to pay a.ny
person or orga.nlzation for influencing or at-
tempting to in11nence a.n otficer or employee
of any agency, a.member or Congress, officer
or employee of Oongress, or an employee of a
member of Congress In connection with ob-
tainlng any Federal contract, grant or any
other award covered by 81 U.S.C. 1952. Ea.ch
tier must &lao disclose any lobbying with
non-Federa.l funds that takes pl&ce in con-
nection with obtainiJIg any Federal award.
Such disclosures are forwarded from tier to
tier up to the non-Federal award.
(J) See Uoo.ll22 Procurement of recovered

materi&lB.
['1llFR 78608,Dec. 26, 2013,&8amended a.t 79
FR 75888, Dec. 19, 2014]

ApPENDIX ill TO PART 200-INDIRECT
(F&A) COSTS IDENTIFICATION AND
ABSlGNMENT, AND RATE DETERMINA-
TION FOR INSTITUTIONS OF HIGHER
EDUCATION (IRES)

A.GI!NlCRAL
TblB appendix provides cr1ter1&Cor identi-

fying and computing Indirect (or indirect
(F&A)) rates a.t IHEI! (institutions). Indirect
(F&A) costs are thoae that are incurred for
common or joint objectives and therefore
cannot be Identlf1ed rea.di.ly and Ilpecifically
with a particular sponsored project, an in-
s\rUctlonal activity, or any other Institu-
tional activity. See subeectaon B.l, Defini-
tion of FacUltles a.nd Administration, for a
diBcU8Bionof the components of Indirect
(F&A) costs.
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1. Major Functums of an Institution

Refers to instrllctlon, orga.n1zedresearch,
other spoDSCn'8da.ctlvitles and other inBtltu-
tioIlaI a.ctlvitles &8defined in th1IIeectton:
a. Instroction me&llS the tea.chJng and

tra.1n1ngactivities of an 1nstltutlon. Except
for research tr&ln1ng &8 provided in 8Ub-
section b, this term Includes all tea.chblg and
tr&1n1ngactivities, whether they are o1fered
for credite toward a degree or cert11lca.te or
on a non-cred1t basis, a.nd whether they are
offered through regular &CAdem1cdepa.rt..
mente or 8eparate div1810DS,such &8a sum-
mer lIchooldlv1B1onor an extenalon div1elon.
Also conB1deredpart of this major runctaon
are departmental research, a.nd, where
agreed to, :mivers1ty 1'888arch.
(1) SpQn80rea jnm-vcti(m ana tTalmng means

spectnc InBtructlonal or tra1n1ng actiVity es-
tabliBhed by gra.nt, contract. or cooperative
agreement. For purposes of the coat prin-
ciples, this activity may be considered a
major function even though a.n institution's
accounting treatment may 1DcludeIt In the
instruction ftmctlon.
(2) Departmental rtl&earch means research,

development a.nd soholarly activities that
are not orga.n1Bed research and, con-
IlBqusntly, are not separately budgeted and
accounted for. Depa.rtmental reeearch, for
purposes of this document, 18not considered
&8a major function, but &8a part of the in-
struction function of the institution.
(3) Only mandatory cost sharing or cost

shar1ng specifically commltted in the project
budget must be included In the organized re-
search blUefor computing the indirect (F&A)
cost rate or refiected in any allocation of In-
d1nlct costs. Salary coats above statutory
limite are not conB1deredcoet sharing.
b. OrganiZlld resea.rch meaDS all research

and development activities of an 1nBtltutlon
that are separatelY budgeted and accounted
for. It 1ncludBll:
(1) Sponsored research means all research

and development activities that are spon-
80red by Federal and non-JI'ederal agencies
a.ndorganJzatlOJl8.Th1Bterm includes activi-
ties involving the tra1n1ng of Individull1s in
reaearch techniques (oommonly called re-
searcb tra1n1ng)where such activities utll1ze
the same facilities &8other research and de-
velopment activities and where such actlvi-
ties are not included in the in8truction func-
tion.
(2) Univnalty research means all research

and development activities that are sepa-
rately budgeted and accounted for by the In-
stitution under an internal appl1catlon of in-
stitutional funds. Univereity research, for
purposes of thIs document. must be com-
bined with sponsored research under the
function of organized research.
c. Other 81/OfIBoreaactivities meana programs

and projects financed by Federal and nOD-
Federal agenclee and organlza.tions whicb in-

Pt. 200. App, III

volve the performance of work other than in-
struction and organized research. Examples
of such p~rl.lIUl and projectll are health
service prcjects and community service pro-
grams. However, when any of these activities
are undertaken by the institution without
outside support, they may be claselfied as
other lnstitutioIlal activities.
d. Other institutional activities means all AC-

tivities of an Institution except for 1nstruc-
tdon, departmental research, organized re-
eearch, and other eponsored activities. &8de-
fined in th1.esection; 1ud1reot (F&lA)cost ae-
tivities ldentU'1ed 1u this Append1z para-
graph B, Ident11lcation and asalgnment of In-
dlreot (F&A) costs; and spec1a.l1zedservices
faci11tles described in f 200.468 Specialized
service fa.c1lltles of tb18Part.
Examples of other iIlIltitutioIlaI activities

Include operation of reB1dencehalle. dining
halls, hospitals and clinlca, 8tudent unions,
intercollegiate athletics, bookstores, faculty
housing, student apartments, guest houees,
chapels, theaters, public museums. and other
slmllar alUi11ary enterprises. Th1Bdefln1t1on
&leoincludes any other categories of activi-
ties, costs of which are "unallowable" to
Federal awards, unleBBotherwillB 1udicated
in an award.

2. OIiteria. foy Distribution
a. Bale period. A base period for distribu-

tion of indirect (F&A) coats 18 the period
duriug which the coste are Incurred. The
base period normally sbould coincide with
the fiscal year establ1sbed by the institution,
but in any event the base period should be so
selected as to avoid inequities In the dis-
tribution of costs.
b. Nud for coal llToupjngs. The overall ob-

Jective of the ind1rect (JI'&A)coat allocation
pI'Oceee18 to distribute the Indirect (F&A)
costs described in Seot1oJlB, Identification
and aee1gnment of indirect <F&lA)coste, to
the major functions of the 1nBt1tution 1upr0-
portions reaaonably consistent with the na-
ture and extent of their use of the 1nBtltu-
tdon'e reeourcee, In order to aobleve this ob-
Jective, It may be neceBB&rYto provide for
selective d1etrlbution by establ1sh1ng sepa-
rate groupings of cost wltbin one or more of
the indirect (F&A) coat categories referred
to in subsection B.l. DenDition of Facilities
and Adminietration. In general, the cost
groupings establ1Bhed with1n a category
ehould constttute, 1u each case, a pool of
those Items of ezpeD88that are considered to
be of like nature in terms of their relative
contribution to (or degree of remoteness
from) the particular cost objectives to which
distribUtion 18 appropriate. Coat groupings
should be establ1BbedcOJl8lderingthe general
guides provided in subsection c of this sec-
tion. Eacb Buchpool or cost grouping should
then be distributed individually to the re-
lated cost objectives. using the distribution
be.se or method most appropriate in l1gbt of
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the guidelines set forth In subsection d of
this section.
c. Ge7Ie1'al cOmlderatiom 011 cost IlTCru.pings.

The extent to "bleb sepa.rate coat groupings
and seleetdve d1Btrlbutlon woald be appro-
priate at an institution is a matter of judg·
ment to be determined on a case-by-case
be.Illll.Typloa.l B1tl1&tlonswhich may warra.nt
the establ18hment of two or more separate
coat groap1np (baaed on account cla8alf1ca-
tion or analysis) within an indirect (F&A)
coat category Include but are not limited to
the toll owing:
(1) If certain items or categories of expense

relate lolely to one of the major functions of
the institution or to IllBB than all functlone,
such expenllBSmould be set aBIde lUI a sepa.-
rate cost grouping for direct a.sstgnment or
selective allocation In accordance with the
guides provided In 8ubsectlons b and d.
(2) If any type.!!of expense orcUne.rily treat-

ed as general &dm1nistl'atlon or depa.rt-
mental &dmin1stratlon are charged to Fed-
eral awards as direct coats, expenses applica-
ble to other activities of the inetltutlon
when Incurred for the same purp0888 In like
ctrcumstaneee must, through seps.ra.te Q08t
groupings. be excluded from the indirect
(F&A) ocets allocable to those Federal
awards and included In the direct coet of
other activities for cost allocation purposes.
(3) If It IIdetermined that certain expenses

are for the eupport of a service unit or fa.c1l-
ity whose output 18 llU8Cflptlblllof measure-
ment on a workload or other quantitative
baa1e, such expenses should be set aside &8 a
separate cost grouping for distribution on
Iluch basis to organized research. instruc-
tional, and other activities at the institution
or within t.he department.
(4) If activities provide their own pur-

chasing, penlonDel a.dm1n1strat1on, building
maintenance or slmilar service, the distribu-
tion of general adm1n1etratlon and general
expenses. or operation and malntena.nce 9X-

peJ18B8to 8uch activities should be accom-
plished through cost groupings whieb lDclude
only that portion of central indirect (F&A)
C08ts (such 8.ll for overall IIl8Jl8,gement)
which are properly allooable to such activi-
ties.
(5) If the 1netltutlon elects to tre&t fringe

benefits as indirect (F&A) chaJ'll'es, such
ccets should be set aaide as a separate cost
grouping for selective distribution to related
oost objectives.
(6) The number of separate cost groupings

within a categOry should be held within
practical l1m1ts, after taking into consider-
ation the materiality of the amounts in-
volved and the delrree of precision attainable
through less selective methode of distribu-
tion.
d. Seleotion or distribution metbod.
(1) Actual conditione must be taken into

account In selecting the method or base to
be used in distributing individual cost

2 CFRCh. II (H-15 Edition)

groupings. The eB8entlal consideration in se-
lecting a base is that it be the one best suit-
ed for assigning the pool 01 costs to cost ob-
jecUres in accordanoe with benefits derived;
with a traceable call1lB-and-effect relation-
ship; or with logio and rea80n, where neither
benefit nor a caUB8-and-effectrelationshiP Is
determinable.
(2) If a cost grouping can be identified di-

rectly with the cost pbjectlve bensfitted, It
mould be &881Cnedto that cost objeotive.
(8) If the expenees in a cost grouping are

more general in nature, the distribution may
be be.Iledon a COlItanalyB1eIltIldy which re-
sults in an equitable diBtr1bution of the
coste. Such cost analysis studies may take
into conaideratlon weightin&' factors, popu-
lation, or space occupted If appropriate. Cost
analys1e studies, however, must (a) be appro-
priately documented in aufllcisnt detail tor
subsequent review by the cogn1za.nt agency
for indirect coste, (b) d1Btr1butethe coste to
the related cost objectives in accordance
with the relative benefits derived, (c) be ata-
t1etlca.lly sound. (d) be performed spec11lcally
at the inIltltution at which the resulte are to
be used, and (e) be reviewed periodically, but
not 1_ frequently than rate negotia.t1ol18,
updated It neCB8ll&1'Y,and used consistently.
~ usumptlonB made in the study must be
stated and exp1a.1ned.The use of cost anal-
ysis studiee and periodic changes In the
method of cost distribution must be fully
justified.
(4) If a. cost analys1e study is not per-

formed, or if the study does not result In an
equitable d18trlbutlon of the coste, the dis-
tribution must be made in accordanoe with
the appropriate b8.llecited in Section B, Iden-
ttnca.tion and a.sBIgnment of indirect (F&A)
coste, unlese one of the following conditions
iBmet:
(a) It can be demonstrated that the use of

a different b8.llewould result In a more equi-
table allocation of the coste. or that a more
readUy available base would not increase the
coste charged to Federal awarda, or
(b) The institution quall11es for, and elects

to use. the simpllfled method tor computing
indirect (F&A) cost rates described in Sec-
tion D, Simplified method 10r emall institu-
tions.
(6) Notwithstanding aubeectaon (3), effec-

tive July 1, 1998, a cost analysis or bue other
than that in Section B must not be used to
distribute ut1J1ty or student services coste.
Inatead. 8ub88Ctions B.4.c Operation and
maintenance expensee, may be used in the
recovery of ut1l1ty ooste.
e. Order ot distribution.
(I) Indirect (F&A) costs are the broa.d cat-

egories ot coste ·di8c1l.88edin Bection B.l.
Definitions of Faoilities and Administration
(2) Depreciation, Interest expBnll8ll, oper-

ation and maintenance expenses, and genera.!
a.dministratlve and general expenses should
be allocated In that order to the reme.in1ng
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Indirect (F&A) cost categories IUS well lUI to
the ma.jor functions and spec1&l1zedaernce
faciUties of the 1nat1tutlon. Other cost cat-
egories may be &11ocatediII the order deter-
mined to be most appropr1at.e by the institu-
tions. Wben oroae allocation of costs is made
8.8 provided in subsection (3), this order of al-
location dose not apply.
(3) Normally an indirect (F&A) cost cat-

egory will be considered cloaed once it has
been allocated to other cost objectives, and
costs may not be subsequently &1100atedto
It. However, a Cl"OU allocation of coets be-
tween two or more iIldireot (F&A) cost cat-
egories may be UBIldIf sucb allocation will
result in a more equitable allocation of
coste. If a crose allocation Ii!used, an appro-
priate modlflcation to the composition of
the Indirect (F&A) cost categories desoribed
in Section B is required.

B.WEI\'TlFICATION~"D AB5IGNMENTOF
INDIRECT (F&A) COSTS

1. Definition of Facilitigs and Admini!tration

Bee 1200.414 Indirect (F&A) oosts which
provides the bas1Bfor these Indirect coat re-
qulrements.

2. Depreciation

a. The expensee under this heading are the
portion of the oosts of the institution's
bulldtnge, capital Improvemente to land and
buUdtnge, and equipment which are com-
puted In accordance with 1200.436 Deprecia-
tion.
b. In the absence of the alternatives pro-

vided for in Section A.l!.d, Selection of dis-
tribution method, the ezp8Jl1l81lIncluded In
this category must be allocated In the fol-
lowing manner:
(1) Depreclailon on buildings used exclu-

sively In the conduct of a single function,
and on capital improvements and equipment
used In sucb buildings. must be B.BBignedto
that function.
(2)Depreciation on bul1dings WlBdfor more

than one f\mction, and on capital improve-
mente and equipment used In suob butldlngs,
must be allocated to the individual functions
performed In each building on the basis of
usable equars feet of epace, exoludlng com-
mon areas sucb as ball ways , stairwells. and
restroome.
(3) Deprecl••tion on buildings, capital im-

provements and eQutpmellt related to space
(e.g., individual roome, laboratories) used
Jointly by more thaD one function (as deter-
mined by the users of the spa.ce) must be
treated as follows. The cost of ea.cb jointly
used unit of apace must be allocated to bene-
fitting functioJUIon the baste of:
(a) The employee full-time equtvalents

(FTE8) or 6alariee and wagee of thoee indi-
vidual functions benefitting from the use of
that space; or

pt. 200, App. III

(b) Institution-wide employee FTEs or sal-
aries and wages applicable to the benefitting
major functions (see Section A.l) of the in-
stitution.
(4) Depreciation on certain capital im-

provements to land, sucb as paved parking
1U'8a8,fences, etdewalks, and the like, DOtin-
cluded iII t.he cost of bo.ildinge, must be allo-
cated to user catsgoriea of students and em-
ployees on a full-time equivalent bll.llis.The
amount allocated to the student cate8'ory
must be UBtgned to the Instruotion function
of t.he Institution. The amcunt, &11ocatedto
the employee category must be 1'urtber &110-
cated to the m&jor functions of the InBtitu-
tlon In proportion to the e&lar1esand wages
of all employees applicable to th06B func-
tions.

3. Interest
Intereet on debt &8soclated with certain

buildings, equipment and capital improve-
ments, &8defined In 1200.449 Interest, must
be clB.BBifiedas an expenditure under the cat-
egory FacUlties. Theee coste must be allo-
cated In the same manner as the depreol••-
tion on the bulldlngs, equipment and capital
Improvements to wblch the Interest relates.

4. OpeTation and MallItenance Ezpenses
a. The expenaes under this beading are

those that h&vebeen Incurred for the admin-
istration, supervision, operation, mainte-
nance, preservation, and protect1on of the in-
stitution's phye1cal plaDt. They include ex-
penses nonnally Incurred for such items as
j&n!tor1&1and utWty services; repa11'lla.nd
ord1na.ry or normal &Iterations of butld1nge,
furniture and equtpment; care of grounds;
ma.1ntenance and operation of bulldiDgs and
other plant facU1ties; security; earthquake
and ~terprepare~_; envtro~en~
aa.fety; hazardous wut.e disposal; propertY,
liabWty and all ot.her tnsurance relating to
property; space and capital lea.e1ng; fac1l1ty
planning and management; and central re-
ceiving. The operation and maintenance ex-
pense category Mould also include its allo-
cable share of fringe benefit costs, deprecia-
tion, and Interest costs.
b. In the absence of the ••lternatlves pro-

vided for In Seotion A.2.d, the expenses in-
cluded in thli! category must be allocated In
the ea.memanner as described In subeectaon
2.b for depreciation.
c. A utU1ty cost adjustment of UP to 1.3

percentage points may be Included In tbe ne-
gotiated Indirect cost rate of the IHE for or-
gantzed research, per the computation alter-
D&tives in paragr ••pbs (0)(1) and (2) of this
section:
(1)Wbere space is devoted to a single func-

tion a.ndmetering allows unambiguous meas-
urement of uaage related to that space, costs
must be assigned to tbe function located in
that space.
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(2) Where space lB anocated to differeIlt
functions and metering does not allow unam-
biguous measurement oC usage by fllDCtion,
coste must, be allocated as follows:
(1)Ut1l1ties costs Bllouldbe apportioned to

functions in the 8&IIlemanner as deprecia.-
tion, based on the calculated difference be-
tween the site or building actual square foot-
~e for monitored research laboratory apace
(site. building, floor. or room), and a sepa-
rate calculation prepared by the IHE ua1ng
the "effective equare foo~" dsecribed in
subsection (c)(2XU)oC this aection.
(11)"Effective square foo~e" allocated to

reeeareb laboratory apa.cemut be calculated
as the actual equare Coo~e tlmee the rel-
atlve energy utlll7.atlon index (llEUI) poated
on the OMBWeb Bite at the time or a r&.te
determination.
A. This Index Is the ratio of a laboratory

energy use index (lab EUl) to the cor-
reeponding Index for overall average college
or univel'8lty space (college EUl).
B. In July !Il12,values for these two Indices

(taken respectively from the Lawrence
Berkeley Laboratory "Labs for the 21BtCen-
tury" benchmarking tool http://
labs21bencIlmaTldfl9.lbl.gov.CompareData.php
and the US Department DCEnergy "Build-
ings Energy Databook" and http://
builaingBaatabook.eren.aoe.govICBECS.asp:r)
were 310 kBtuIBQft-yr. and 155kBtuleq ft-yr.,
BOthat the adjustment ratio lB 2.0 by this
methodology. To retain currency, OMBwill
adjust the EUI numbers from time to time
(no more often than annually nor leas oCten
than every 5 years), U8ing reliable and pub-
licly dieclosed data. Current values of both
the EUIs and the REUl will be posted on the
OMBWebsite.

5. General AdmtnistTation and General E:rperues

a. The expensee under this heading are
those that have been Inctl1T8dCorthe general
executive and a.dm1n1Btrativeomces oC edu·
cational 1nBtitutlOI1lland other expenses oC a
general character which do not relate 80lely
to any major function of the lI1lltltution; i.e .•
solely to (1) Instruction, (2) org&.n1l1edreo
search. (3) other sponsored activitiee. or (4)
other Institutional activities. The general
administration and general expanse category
should also Include Its allocable sha.re oC
CrInge benefit costs. operation and mainte-
nance expenee. depreciation, and Interest
costs. Examplee ot general adminlBtratlon
and general expenlMl8tnclude: those expel1lles
inourred by adm1nlBtrative officee that serve
the entire univel'8lty system oC which the in-
stltutlon Is a part; central officee oC the m-
stltution such as the President's or
Chancellor's omce, the offices for Instltu·
tlon-wide financial management. bumess
servicee. budget and planning, penonnel
management, and aarety and riak manage-
ment; the office oC the General CounBel;and
the operations of the oentral administrative

2 CfR en II (1-1-15 EdI1Ion)

management ID!ormatlon systems. General
a.dm1nlBtratlon and general expenses must
not include expenses Incurred within non-
university-wide deans' offices, a.oa.demiode-
pa.rtm81lts, organized research unite, or simi-
lar organizational units. (Bee Bubsectlon 6.
Department&.! admlnletratlon expenses.)
b. In the &.b6enceof the altern&tives pro-

vided for In Section A.2.d, the expenses in-
cluded In this categOry must be grouped first
a.coordlng to common major functiOns oC the
1nst1tution to which they render Bervicee or
provide beneflts. The aggregate expenses of
each group must then be allocated to serv-
iced or benefltted functions on the modified
totAl cost basle. Modified totAl costs oon81st
or the aame elements as those In Section C.2.
When an activity included In this indirect
(F&A) cost category provides a service or
product to another lI1lltitutlon or organis&-
tion, an s.pproprtate adjustment must be
made to either the expenlMl8or the ba81s of
allocation or both, to &Il8urea proper alloca-
tion of costs.

6. Departmental AdministTation Ezpenses

a. The ezpenees under this heading are
those that have been IncUlTed for adminls·
tratlve and supporting BervicBBthat beneflt
common or joint departmental activities or
objectives In academic deana' omcea, aca-
demic departments and diVlBiOIlB,and orga-
nized reeea.rch units. Organized research
unite include such units as institutes, study
centers, and reeearch centers. Department&.!
adminiBtrlLtion expensee are subject to the
following lIm1tatlons.
(1) Academic deans' offices. Sals.rill8 and

opera.ttng expenses are limited to th088 at-
tributable to adm1n1stratlve functions.
(2)Academic departments:
(a) 8alar1es and CrInge benefits attrib-

utable to the administrative work (including
bid and proposal preparation) oC [aCuIty (in-
cluding department heads) and other proCes-
sional personnel oonducting research and/or
instruction. musb be allowed at a rate oC 8.6
percent of modtned total direct costs. This
category does not Include profe8Sional busl-
nees or profeee1onal admln1Btrative omeers.
ThIll allowance must be added to the com-
putatlon DC the indirect (F&A) cost rate Cor
major functiOI1llIn Section C. Determination
and application of indirect (F&A) oost rate
or rates; the expeIllle6covered by the allow-
ance must be exoluded trom the depart-
mental administration cost pool. No docu-
mentation Is required to BUpportthis allow-
ance.
(b) Other adminietl'lltive and supportIng

expenses Incurred within academic depart-
ments are allowable provided they are trel'ot-
ed conslBtently In Ilke circumstances. This
would Include expSI1ll98such as the salarieal
of secretarial and clerical stalIB, the salaries
of administrative omcera and assistants.
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travel. omce Iluppliee. stockrooma, and the
like.
(8)Other fringe bllDefit costs applicable to

the salaries and wages included in sub-
eectiollll (1) and (2) are allowable. &ewe1l as
an appropriate ahare oC general admin1etra-
non and general expenses, operation and
maintenance expenses. aDddeprecl&tlon.
(4) Federal agenoies may authorize relm-

bureement of additional COlliefor department
.heads and faculty only in exceptional ca.ses
wbere an institution can demonstrate undue
ha.rdabip or detriment to project perform-
ance. .
b. The folloWingguidelines apply to the de-

termination of departmental administrative
cOlts as direct or indirect (F&tA)coats.
(1) In developing the departmental a.dmin-

istration C08tpool, special ca.remould be ex-
erci8ed to ensure thAt COlts incurred Cortbe
ll&Jnepurpoee in like circUIDlltances are
treated collll1atently &eeither direct or indi-
rect (FIlA) costs. For example, salaries oC
technical staff, laboratory supplies (e.g.,
cbemicals), telephone to1l charges. animals.
a.n1mal care coste, computer oosts, travel
c08tS, and specialized shop coste must be
treated as direct coste wberever identiC1able
to a partioul&r coet objective. Direct charg-
ing of these coets may be aooompl1shed
througb I>pec1fIcident1f1cation oC individual
COlts to benefitting coat objectives, or
through recharge centers or spec1al1zedserv-
ice facilities. as appropriate under tbe clr-
cumstances. See f§200AlSDirect coeta, para-
graph (c) aud 200.468Specialized service fa-
clllties.
(2) Items sucb as omce supplies, postage,

local telephone costs. and memberBbipe must
normally be treated as indirect (F&tA)coets.
c. In the absence of the alternatives pro-

vided for In Section A.2.d, the expell88ll in-
cluded in this category must be allocated as
follows:
(1) The adm1nietrative expenses of the

deAn'Somce of each college and 8cbool must
be allocated to the academic departments
within that college or schocl on the mod11led
total oost basis.
(2) The administrative expenses oC each

academic department, and the department's
Ilhare oC the 8Xpe!lllllllallocated In subeection
(1)must be allocated to the appropriate Cunc-
tiODll oC the department on the mod11led
total cost baa1a.

7. Spofisored Projects Administration

a. The expenses under this heading are lim-
ited to those Inourred by a separate organi-
za.tion(s) establlshed primarily to adm1nlster
sponsored projects, including such functioDfl
as grant and contract administration (Fed-
eral and non-Federal), speoial security, pur-
cbaII1ng,personnel, administration, and edit-
ing and publ1sh1ngof research and other re-
ports, They include the salaries and expenses
of the head of sucb organization, assistants,

PI. 200. App. III

and 1mmediatll staff, together with the sala-
ries and expenses of personnel engaged In
supporting activities maintained by the or-
ganization, sucb as stock rooms, print shops.
and the like. Tb1Ilcategory also includes an
allocable Bbare of fringe benefit costs, gen-
eral .administration and gllDeral expenses,
operation and maintenance eltpeDJles.and de-
preciation. Appropria.te adjustments will be
made for services provided to other 1'llnctions
or organizations.
b. In the absence of the alternatives pro-

vided Cor in SeetloD 1..2.d. the expeneell in-
cluded in this category must be allocated to
the major tunctions of the 1DstitutiOIl under
whicb the sponsored projeotz are conducted
on the baBiIlof the mod11led total COIltof
sponsored projects.
c. An appropriate adjustment must be

made to el1m1nate any duplicate charges to
Federal awarde when this category includes
s1mil&r or identical activities as those in-
cluded in the general adm1n1etration and
general expense category or other indirect
(F&A) cost Items, sucb as accounting, pro-
curement, or personnel &dm1n1Btratlon.

8. LibraT]l Expenses
a.. The expeIl888 under this heading are

thou thAt have been incurred for the oper-
ation of the library, including the ooet of
books and library matsriale purchased Cor
the library. less any items or llbrary Income
that QualifY as applicable ored1ts UDder
§200.406Applicable credits. The library ex-
pense categOry should also include the fringe
benefits a.pplicable to the salar1es and wages
included therein, an approprlate share of
general adminI.stration and general expense,
operation aud maintenance expense, and de-
prec1ation. Costs incurred in the purcbaaes
of rare books (museum-type boob) with no
value to Federal aw&rdllshould not be allo-
cated to them.
b. In the absence DC the alternatives pro-

vided for in SeetioD A.2.d, the BXpensesin-
cluded in thiIl category muat be allocated
fint on the baa1s of primary categories oC
users. including etudents. professional em-
ployees, and otber users.
(1) The student category muet cousist of

1I1ll-timeequivalent studente enro1led at the
institution. regardless oC whether they earn
credits toward a degree or certificate.
(2) The proCeaeional employee category

must cona1at of all faculty members and
other professional employees of the institu-
ticn, on a full-time equivalent basis. This
category may aleo Include poet-doctorate
fellows Andgraduate students.
(8) The other users category must consist

oCa reasonable factor as determined by insti-
tutional records to account for all other
userS of library facUities.
c. Amount allocated IDparagraph b of this

section must be assigned further aa follows:
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(1) The amount in the student category
must be &8llilrnedto the instruction function
of the institution.

(2) The amount in the profeaelonaJ em-
ployee category must be ass1gned to the
major functions of the 1nBtltution in propor-
tion to the aalaries and wages of all faculty
members and other prof_lonal employees
applicable to those functions.

(8) The amOUDtin the other users category
must be assigned to the other institutional
activities function of the institution. .

9. Stuaent AdmmtstTation and Servicea
a. The expen&e8under this heading are

those that have been incurred for the admin-
istration of student affa1re and for services
to students, includ1n8 upenses 01 such ac-
tivities as deaml 01etudents, a.dmi811lons,reg-
istr&r, counseling and placement services,
student Advisers, student health and infir-
mary servic911, catalogs, and commence-
mente and convOcations. The ealaries of
members of the academic staff whose respon-
Bib1l1tiesto the institut10n require adminis-
trative work that beneOts sponsored projects
may also be included to the extent that the
portion charged to student administration is
deteniUned in accordance with Subpart E-
Cost Principles of this Part. This exp8DBe
category also includes the fringe benefit
costs appl1c&bleto the eal&r1esand wages in-
cluded therein, an appropriate sha.re of gen-
eral a.dm1nistration and general expenses,
operation and ma.1ntenance, interest ex-
pense, and depreciation.

b. In the abaence of the altern&tives pro-
vided for in Section A.2.d, the expenses in
this category must be allocated to the in-
struction function, and subSequently to Fed-
eral aw&rdsin that function.

10. Offset fur Indirect (F&A) E%pen8eBOtner-
wile l'TO'Dided fur bll the Federal Govern-
ment
a. The itelDll to be accumula.ted under this

heAding are the relmbursements and other
payments tram the Federal Government
whioh are mAdeto the institution to support
solely, speolflcally, and directly, in whole or
in part, any of the adm1n1stretive or service
activities delScrlbedin subsections 2 through
9.

b. The 1tems in this group must be tre&ted
as &credit to the affected individual indirect
(F&A) cost categOry before that category is
allocated to beneOtting functions.

O. DETli:RloIlNATION AND ApPLICATION OF
INDIRECT (F&A)COST RATE OR RATE5

1. Indirect (F&A) Cost Poola

a. (1) Subject to subsection b, the separa.te
categories of indirect (F&A) costs allocated
to eacb major function of tbe institution as
prescribed in paragrapb B of. this para.gra.ph

2 CFR Ch.1I (1-1-15 EdItion)

C.l Ident1f1cation and asetgnment of indirect
(F&A) costs, must be aggregated and treated
as a common pool for that function. The
amount in each pool must be divided by the
distribution base deacrlbed in BUbl!eCtion2 to
&!'riveat a s1ngle indirect (F&A)cost rate for
each functlon.

(2) The ra.te for eacb function i8 uaed to
distribute indirect (F&A) coste to individual
Federal awards of that functlon. Since a
common pool is establisbed for eacb major
!unction of the institution, a sepa.ra.te indi-
rect (F&A) COIIt rate would be establ1abed for
each of the major functions described in Sec-
tlon A.l under which Federal a.warda are ear-
ried out.

(S) E&ch institution's indirect (F&Al cost
rate procees must be appropriately deBigned
to ensurs that Federal sponsors do not in
any wa.ysubs1dizethe indirect (F&A) coste of
other sponsors, specifically activities spon-
sored by industry and foreign governmente.
Accordingly, each alloca.tion method uaed to
1dentifYand allocate the indirect (F&A) cost
poola, •• described in SeCtions A.2, Criteria
for d18trlbution, and B.2 througb B.9, must
contaJ.n the full amount of the 1nBtltution'e
modified total coste or other appropriate
anita of meuurement used to make the com-
putatiOIlll. In Addition, the finaJ rate dis-
tribution base (as defined in subeeetton 2) for
each mador function (organized research, in-
struction, etc., as described in Sectlon A.t,
Major funCtiOlUlof an 1nBtitutionl must con-
t&in all the programs or activities which uti-
lize the 1nd1reOt (F&A) costs allocated to
that major function. At the time an indirect
(F&A) cost propoaal is submltted to a cog-
ntzant agency for indirect costs, ea.ch insti-
tution must deecr1be the proCS8Bit UBllII to
ensure that Federal funds &re not used to
Bube1d1seindustry and foreign government
funded prOgr&Dl8,

b. In some instances a Ilingle rate ba.B18for
use &Cl'088the bOard on all work within a
major function at an instltution may not be
appropriate. A Bingle rate for research, for
example, migbt not take into account thQlle
different environmental factors and other
conditions wbich may affect substantiallY
the indirect (F&Al costs applicable to a par-
ticular segment DCresearch at the iJllltitu-
tion. A particular segment of research may
be that performed under a single sponsored
agreement or it may conB1et of research
under a group of Federal a.w&rdsperformed
in a common env1ronment. The environ-
mental factors are not l1m1ted to tbe phye-
lcal location of tbe work. Other important
factors are tbe level of the administrative
support requlred, the nature of the fa.cll1ties
or other resources employed, the sc1entiOc
disclplinee or technical skille involved, the
organizational arrangements used. or any
comb1na.tlonthereof. If a.p&rtlcular segment
of a sponsored agreement is performed with-
in an environment which BPpea.rsto generate
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a significantly different level of indirect
(F&A) costs, provtsions sboall! be made for a
aeparate indirect (F&A) coet pool applicable
to such work. The aeparate Indirect (FkA)
coat pool shoald be developed during the reg-
ular course of the rate determ1.n&t1onproceB6
and the separate indirect (F&.A)COIltrate re-
sulting therefrom shoald be utUlzed; pro-
vlded 1t Is determined that (1) auch indirect
(F&A) cost rate differs s1gn11lC&Dt.1yfrom
that wblch would have been obtained under'
subeectlon a, and (2) the volume of work to
wblch BUchrate would apply 1Bmater1al in
relation to other Federal awardl! at the insti-
tution.

2. T/U Distributton Basi8

Ind1rect (F&A) costs must be d1BtI1butedto
applicable Federal awarda and other benefit-
ting act1v:1t1e.sw1th1n each major functaon
(see sectacn A.1, Major fUIlctions of an insti-
tution) on the bas1s of mo4111edtotal direct
costs (MTDC). coDBisting of all salaries and
wages, fringe benefits, materialB and su~
plies, services, travel. and up to the first
125,000 of each subaward (regardless of the
period covered by the subaward). MTDO is
deflned in 1200.68 Mod1OedTotal D1rect Coat
(MTDC).For th1Bpurpoae, an indirect (F&A)
coat rate &bould be determined for each of
the aeparate indirect (F&.A)cost pools devel-
oped pursuant to eubsection 1. The rate in
each case should be stated as the percentage
wblch the amount of the p&.rt1cularIndirect
(F&A) cost pool is of the mod1Oed total di-
rect costs 1denttned with such pool.

3. Negotiated Lump ~m fOT Indirect (F4tA)
COsts

.Anegotiated tued amount in l1eu of indi-
rect (FeStA)coste may be appropriate for seU-
contained, off-campue, or primarily subcon-
tracted activlties where the benefits derived
from an institution's indirect (FeStA)eervtces
O&IIJlotbe readUy determined. Such nego-
tiated indirect (F&.A)costs wUlbe treated as
an offset before allocation to instruction, or-
ga.n1zedresearch, other sponsored activities.
and other institutional activities. The base
on ",blch such remainlnlr expenses are allo-
oated &boaldbe appropriately adjusted.

4. Predetermined Rates for Indirect (F4tA) costs
Publio Law 8'1-638 (~6 Stat. 437)as amended

(41 U.S.O. 4708) authorise8 the use of pre-
detsrmined rates in determ1nlJl.gthe "indi-
rect costs" (indirect (F&EA)costs) applicable
under researoh agreements with educational
lDBUtutloDB.The stated objectives of the law
are to Simplify the &dm1n1B1irationof COIlt·
type research and development contracts (in-
cluding grants) with educational 1nBtitu-
tlons, to facUitate the preparatIon of their
buClgets, and to permIt -more expeditious
closeout of such contracts when the work is
completed. In view of the potent1aJ advan-

Pt. 200, App, III

tages offered by th1e procedure, negotiation
of predetermined rates for ind1rect (FeStA)
costs for a period of two to four years &bould
be the norm in those situations where the
cost experienoe and other pertinent faots
avaUable are deemed sufficient to enable the
parties involved to reach an informed juClg·
ment &8 to the probable level of indirect
(F&A) costs during the ensuing allCounting
pertods.

5. NegoUated Fixed Rates and CafT1/-Forwf1rd
Provisions

When a fixed rate is negotiated in advanoe
for a fiscal year (or other time period), the
over- or under-recovery for that year may be
included &8 an ad,Justment to the indirect
(F&A) cost for the next rate nsgot1a.tion.
When the rate is negotiated before the CIIlTY.
forward adjustment is determined, the CIIlTY'
forward amount may be appl1ed to the next
Bubsequent rate negotiation. When such ad-
justments are to be made, each fixed rate ne-
gotiated in advance for a given period will be
computed by applying the expected ind1rect
(F&A) costs allocable to Federal awards for
the forecast pertod plus or minus the CIIlTY-
forwa.rd adjustment (over- or under-recovery)
trom the prior pertod, to the forecast d1B-
tribution base. Unrecovered amounts under
Inmp-snm agreements or cost-&har1ngprovi-
sions of prior years must not be carried ror-
ward for considerat1on in the new rate nego-
tiation. There must, however. be an advance
understanding in each case between the in-
st1tution and the cogDizant agencY for indi-
rect coste as to whether these dlfferences
wID be considered in the rate negotiation
rather tha.n maJdng the determination after
the d1fferenoea are knOWli.Further, institu-
tions electing to use Ws carry-forward pro-
vision may not subaeQuentiy change w1thout
prior approval of the cogntzant agencY for
indirect coats. In the event that an institu-
tion returns to a post-determined rats, any
over- or under-reoovsry d1lr1ngthe pertod in
which negotiated fixed rates and carry-for-
wa.rd provisions were followed will be In-
oluded in the subsequent post-determined
rates. Whare multiple rates are used. the
same procedure wUl be appl1cable for deter-
m1n1ngeach rate.

6. Provisional anci Fiaal Rates for indirect
(F4tA) Cosu

Where the cogn1u.nt agency for indirect
oosts determtnes that cost experience and
other pertiD8nt facts do' not justify the use
of predetermined rates, or a tued rate with
a carry-forward, or If the parties cannot
agree on an eQuita.ble rate, a provisional rate
must be establlshed. To prevent 8Ubstantlal
overpa,yrnent or UIldel"p&yment. the provl-
sional rate may be ad,Justed by the cognizant
8.ll'encyfor 1nd1rect costs during the institu-
tion's /lecal year. Predetermined or fixed
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rates may replace provl61onal rates at any
time prior to the close of the iIlstitution's
fiscal year. If a provisional rate is not re-
placed by a predetermlned or fixed rate prior
to the end of the lnBtltution's nsc&l year, a
fin&l rate will be establiBhed and upward or
dOWllwardadjustments wm be made hased on
the e.ctual allowable coats Incurred for the
period Involved.

7. FizerJ Rates for the Life of the Spomored
Agreement

Except &8provided In paragraph (c)(l) of
1~.414 Indirect (F&:A)costs, Federal agen-
clea must II1!e the negotl&ted rates, must
paragraph (b)(l) for indirect (F&:A)coste in
effect at the time of the Initial award
throughout the life of the Federal award.
Award levels for Federal awards may not be
adjustsd In fIlture yean; as a result of
changes In negotiated rates. "Negotla.ted
ra.tes" per the rate agreement include fill&l.
fixed. and predeterm1ned rates and exclude
provisionaJ rates. "LIfe" for the purpose of
this subsectton means ea.ch competitive BBg-
ment of a project. A competitive segment Is
a period of year& a.pproved by the Federa.l
awarding ~ncy a.t the time of the Federa.l
award. U negotiated rats agreements do not
extend through the 111eof the Federal award
at the time of the lnitla.l &ward.then the ne-
gotiated rate for the lut year of the Federal
award must be extended through the end of
the life of the Federalll.ward.
b. Except &8provided In §~.414 Indirect

(F&:A)costs, when an educationaJ iIlstltution
does not ha.ve a. negotiated rate with the
Federal Government II.tthe time of an award
(because the educa tlonaJ iIlstitution Is a new
recipient or the parties cannot reach agree-
ment on a ra.te), the provlB1onal ra.ts ueed at
the time of the award must be adjusted OIlCe
a ra.te Is negotiAted and 8opprovedby the cog-
nizant agency for Indirect coets.

8. Limitation 011 Reimbursement of
Admini&trative Costs

a. Notwithstanding the provisions of sub-
section C.l.a, the admintetra.tlve coste
charged to Federal awards awuded or
amended (including continuation and re-
newal awards) with effeotlve dates beg1nnIng
on or aftBr the etart of the inJ!titution 'a first
fiScal year whicb begins on or after October
1. 1991.must be l1mlted to 26% of modified
total direct coeta (as defined In subsection 2)
for the tota.l of GenereJ Admlnlstra.tlon and
General ExpeJl888~Dep&rt.mentaJ AdminIs-
tration, SpoIlBOredProjects AdminIstration,
and Student AdminlBtration and Services
(Including their allocable shll.le of deprecia-
tion, Interest oosts, operation &Ildmainte-
nance expenses, and frilIge benefits coste, as
provided by Section B, Identification and as-
signment of Indirect (F&A) coats, and all
other types of expenditures not listed spe-

2 CFRCh. II (1-1-15 Edtlon)

clf1cally under one of the Buboa.tegorles of fa.-
cilities In Section B.
b. Institutions should not challlfe their ae-

countln.g or coat allocation methode If the ef-
feet ill to cha.nge the charging of a partJcula.r
type of cost from F&:Ato direct, or to reclas-
sify coate. or Increa.ee allocations from the
admiDietr80tlve pools Identified In paragraph
B.I of this Appendix to the other F&:Acost
pools or fringe benefits. CogniZ&Dt~cles
for indirect cost are authorized to allow
changes where an institution's charg1ng
pra.ctlces are at variance with acceptable
practices followed bY a subetantia.l majority
of other institutions.

9. AlteT1lGtive Method for Administrattve Costs

a. Notwithstanding the provisions of sub-
sBction C.l.a.. an lnlltitutlon may elect to
olaim a fixed aIlOW&Ilcefor the "Admlu1s-
tra.tlon" portion of indirect (F&:A)costa. The
allowance could be either ~4% of modified
total direct coats or a percentage equa.l to
95~.of the most recently negotiated fixed or
predetermined rate for the cost pools in-
cluded under "Administration" II.S defined in
8ectiOIl B.1, whichever Is 1688.Under thia al-
tema.tlve, no coat propoea.l need be prepared
for the "Adminlstra.tlon" portion of the indi-
rect (F&:A)cost rate nor Is fIlrther Identifica-
tion or documentAtion of theae C06ts re-
quired (aee subsection c). Where a negotiated
indirect (F&A) cost, acreement lttcludes this
a.lternatlve, an Institution must ma.ke no
further charges for the expenditure cat-
egories described In Section B.li, General ad-
mlu1stl'ation &nd general expenses, Seotlon
B.6, Dep&rt.mental a.dm1n1stratlon 8%pllllSBB,
Section B.7, Bpol18Oredprojects adm1n1str&-
tlon. and Section B.9, Student adm1n1stra.-
tion and services.
b. In DlIll'ottationa of rates for subsequent

periods, &n institution thAt ha.Il elected the
option of subaeotlon a.may continue to exer-
cise It at the same rate without further Iden-
tification or documenta.tlon of coets.
c. If an institution elects to accept a

threshold rate a.e defined in subsection a of
this aection, It la not required to perform a
detailed analya18 of its a.dm1nlstra.tlve costs.
However, In order to compute the factl1tlee
components of Ita Indirect (F&A)"cost rate,
the institution must reconclle Its lnd1rect
(F&:A) coat propoaaJ to lte f1n&Ilcla.lstate-
ments and make 8oppropriate a.djustments
and reclll.ll8ificatlons to Identify the costs of
ea.ch major function a.e def1Iled in Section
A.l, as well as to identify and lI.11ocatethe fa-
cilities cornponentls. Admlnistra.tlve costa
that are not Identified 80asuch by the insti-
tution's a.ccountinl; sYlltem (such &8those in-
curred in ac&demlc departments) will be
ola.ss1fled&8 instructional coets for purposes
of reconciling indirect (F&:A)cost propoaals
to financial statements and allocating faclll-
ties costs.
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10. Individual Rate Components

lD order to prov1de mutually agreed-upon
lnformation for Il1IUlllg8IJ1llntpurposes, ea.ob
ind1rect (F&A) coet rate negotiation or de-
tennination muet include development of a
rate for each indirect (F&A)coat pool ae well
as the overall ind1rect (F&A)coat rate,

11. Negotiation and Approval of Indirect (FdlA)
Rate

a. Oogn1za.nt agency for indireot coets 1s
de1l.nedin Subpa.rt A-Acronyms and DefiDi-
taona.
(1) Coet negot1at1on cognlzance 1eallsigned

to the Depa.rtment of Health and Huma.n
Services (BBS) or the Department of De-
Iense's Crooe of Nan.! Resaarcli (DOD), nor-
mally depending on whlch of the two agen-
cies (BBS or DOD) proVides more funds to
the educational institution for the moat re-
cent three years. 1Df0rma.tion on funding
muet be derived from relevant data. gathered
by the Nat1onal8cience Foundat10n.Ill caees
where neither BRS nor DOD proVides Fed-
eral funding to an eduoational institution,
the cogn1za.nt agency for ind1rect c08tll &IS-
slgnment must default to BRS. Notw1th-
standing the method for cognizance deter-
mina.tion deacribed in this seotlon, other ar-
ra.ngemente for cogn1s&Dceof a pa.rt1cular
educational institution may aleo be based in
part on the types of resea.roh performed a.t
the educational institution and must be de-
c1ded based on mutual agreement between
HBS and DOD. Wbere a non-Federal entity
only receives funds &B a subrectpient, 1200.831
Requirements for pa8B-through entities.
(2) After cogn1eance 16established, it must

continue for a ftve-Ye&rperiod.
b. Acceptance of rates. See 1200.414 Ind1-

rect (FM) oosts.
c. Correcting detlciencies. The cognizant

agency for indirect costs mWlt negot1e.te
obanges needed to correct ayetems defi-
ciencies relating to a.ccountsbility for Fed-
eral awards. Cogn1za.ntagencies for indirect
costs muet address the concerns of other a£-
fected agencies, .s appropriate. and must ne-
gotiate spec1e.l rates for Federal agencies
that are required to l1m1t recovery of indi-
rect coats by statute.
d. Resolving QU8llUonedcosts. The cog-

nizant agency for indirect coete must con-
duct any necessary nego~iations with an edu·
cational1natitutlon rega.rd1ngamounts Ques-
tioned by aud1t that are due the Federal
Government related to costs covered by a ne-
gotiated agreement.
e. Reimbursement. Reimbursement to cog-

n1za.nt agencies for indirect coste for work
performed under this Pa.rt may be made by
reimbursement blll1ng under the Economy
Act, 31U.S.C. 1535.
f. Procedure for establishing facilities and

administrative rates must be established by
one of the following methods:

pt. 200. App. III

(1) Forma.! negoUation. The cognizant
agency for indirect coste is responsible for
negotiaUng and approving ra.tes for an edu-
cational 1natitution on behalf of all Federal
agencies. Federal awarding agencies that do
not have cognizance for indirect costs, must
notify the oogn1s&Dt agsncy for 10direct
coste of spec1fic conoerns (i.e., a need to es-
ta.blish spec1e.lcost rates) which could a.ffect
the negoUation pt'Ocess.The cogn1za.ntagen-
cy for 1od1rsct costs mUllt addrees the con-
cerns of all interested agellcies, as appro-
priate. A pre-negoUation conference ID&Ybe
scheduled among aU interested agencies, if
neceesary. The cogn1eant agency for 1od1rect
costs must then a.rra.nge a negotiation con-
ference with the educational1naUtution.
(2) Other tha.n formal negotiation. The cog-

nizant agency for 10direct coats and edu-
catlonalinstitution may reach an agreement
on rates without a fonnal negotiation con-
ference; for example, through correspond-
ence or UBe of the eimplifled method de-
scribed In this section D of this Appendix.
g. FormaliJ.ing determinations and agree-

ments. The cogn1eant agency for ind1rect
costs must formalize all determ1uat10nB or
agreements reached with an educational in-
stitution and proVide copies to other agen·
cies having an interest. Determinations
should include a description of any adjust-
ments, the actual amount, both dollar and
percenta,gs ad,usted, and, the reason for mak-
ing e.d,1ustments.
h. D1eputes and d1eagreements. Where the

cogn1zaDtagency for indirect coats 1eUDAble
to reaob agreement with an educational in-
stitution with regard to ra.teBor aud1t reeo-
lution, the appeal system of the cogn1sant
&cancy for indirect ooste must be followed
for resolution of the disagreement.

"12.Stanrlard Format for Submission

For facillUes and administrative (indirect
(F&A» rate proposals, educational lnBtitu-
tions must use the standard format, shown
in section E DCthis appendix, to submit their
indirect (F&A) rate propoeal to the cog-
nlunt agency for indirect coste. The cog-
n1z&ntagency for indirect costs may, on an
institution-by-iDStltuUon b&Bla,grant excep-
tions from all or portions of Part n of the
standa.rd forma.t requirement. Th1e require-
ment does not apply to educaUonal InsUtu-
taons that use the simplifled method for cal-
culating indirect (F&A) rates, as described in
Section D of this Appendix.
As provided in section C.10 of this appen-

dix. each FIllAoost rate negotiation or deter-
mination must, lnclude development of & rate
for each F&A cost pool as well &8 the overall
FIllArate.
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D. SIMPLIJ'IBD MlrI'BOD FOR SMALL
INBTlTUTIONS

1. Gen8fal

a..Where the toW direct CO&tof work cov-
ered by this Part at lIJl inetitutlon dOElllnot
exceed 110 million In a. Qaw year. the 81m-
plified procedure deacr1bed in Bubeections 2
or S may be used in determ1Ding allowable
lnd1rect (F&A) coats. Under this B1mplltled
procedure, the inBt1tution's most recent an-
DIal 11nancial report lIJldImmediately avail-
able Bllpportlng information mut be utilized
as a ba81afor determining the indirect (F&A)
COBtrate applioable to all Federal awards.
The institution may use either the aa.lar1es
and wagea (see Bllbsectlon 2) or modified
total direct coats (see subeectaon S) as the
distribu tlon b8.ll1s.
b. The 81mplified procedure abowd not be

ased wbere It produces results wblcb appear
inequitable to the Federal Government or
the Instttutton. In any BUcbcase, indirect
(F&A) costs sbowd be determined througb
nee of the regular procedure.

2. Simplified P7oceduTe---SalaTie.s and Wages
Base

a. Establ1sb the total &mount of salaries
and wages paid to &11employees of the iJUltl-
tutiOll.
b. Establlsb an indirect (F&A) COBtpool

cOllsletlng of the expenditures (exclusive of
caplt&! Items and other costs 8pecltlcally
Identified as unallowable) wblcb customarily
are claBBified under the following titles or
their equlv&1ents:

(1) General &dm1D1Btrationand general ex-
pensee (exclusive of C08taof student adminis-
tration and servioes, student actlvltiea, stu-
dent aid, and 8cbolarsb1pe).
(2) Operatlon and maintenance of physical

plant and depreciation (after appropriate ad-
justment for costs applicable to other ineti-
tutional actlvl ties).

(3) Library.
(4) Department administration expenses,

.•••bicb will be computed as 20 percent of the
s&1a.r1esand expenses of de&ll6and beads of
departments.
In those cases wbere expenditures claBBl-

fled under subsectton (1) bave previously
been &!located to other 1nstltotlonal activi-
ties, they may be Included In the indirect
(F&A) eost pool. The tot&! amount of aaJ.a-
rl98 and wages Included in tbe indirect (F&A)
oost pool must be eeparately Identified.
c. Establisb a salary and wage distribution

base, determined by deducting from the total
of sala.r1es and Wages lUlestabllsbed in sub-
section a from tbe amount of e&la.r1esand
.•••ages Included under subeection b.
d. EstabliBb the Indirect (F&A) cost rate,

determined by dividing the amount In the In-
direct (F&A) cost pool, subaectlon b, by the

2 CFR Ch. II (1-1-15 EdiHon)

amount of the distribution base, subsection
c.
s. Apply the indirect (F&A) ooat rate to di-

rect eaJaries aDd wagee for individual agree-
ments to determine the amount of indirect
(F&A) COBtsalloo&ble to sucb agreements.

3. Simplified PToceduT&-Modijied Total Direct
COlt Base

a. EstabliBb the tot&! costs Incurred by the
InIltitntion for the b&lIeperiod.
b. Establish an indirect (F&A) coet pool

DOnslat1ngof the expenditures (exclusive of
ca.p1tal items and other D06ts 8pec1tlcally
identified as unallowable) wblch oustomarlly
are claBB1tledunder the following titles or
their equivalents:
(1) General adm1nl8tratlon and general ex-

penses (exclns1vBof coets of student a.dm1D1s-
tratiOD and services, student activities, stu-
dent ald. and 8cbolar8b1pe).
(2) Opera.tion and maintenance of physical

plant and depreciation (after appropriate ad-
justment for coats applicable to other insti-
tutional activities).
(3) Library.
(4,) Department a.dmin1Btration expenses,

wbich will be computed as 20 percent of the
saJaries and expenses of deall6 aDd bea.dBor
departments. In those C8888 wberB expendi-
tures ol&8llltled under subsection (1) have
previously been allocated to other institu-
tional activities, they may be included In the
indirect (F&A) cost pool. The mod1tled total
direct coeta amount included In the indirect
(F&A) cost pool most be separately identi-
fied.
c. Establish a mod1tled total direct cost

distribution base, lUldefined in Section C.2,
The diBtribution ba.s1B.that cons1sta of all
institution's direct ftmctions.
d. Establ1sb the indirect (F&A) cost rate,

determined by dividing the amount in the in-
direct (F&A) cost pool, Bubsectlon b, by the
smounr of the distribution base, subsection
c.
e. Apply the indirect (F&A) cost rate to

\.he mod1tled total direct costa for individual
agreements to determine the amount of indi-
rect (F&A) costs allocabls to such agree-
ments.

E. DOlJU)(ENTATIONREQUJlI.BMBN'l'8

The standard Cormat for documentation re-
quirements lor indirect (indirect (F&A» rate
proposale for clai.m1ng costs under the reg-
ular method Is available on the OMB Web
site bere: http://IOww.whltehoU8e.l1ovlombl
I1TantsJomu.

F. CERTIFICATlON

1. Certtjicc.lion of Cha7ge8

To assure that expenditures for Federal
awards are proper and In accordance with
the agreement docwnents and approved

208

oATTACH M ENT •.--•.•••••••-----
PAGE __t21.-.-- OF ...~~-. PAGES



OMB Guidance

project budgets, the annual and/or f1Dal tie-
cal reporte or vouchen requesting p&yment
under the agreements wUl include a cert11l-
cation, signed by an aathor1aed oIDclal of
the llIl1vere1ty,whJch read8 "By B1gniDgthlls
report, I certify to the beet of my lmowledge
and belief that the report is true, complete,
and accurate, and the expenditures, disburse-
ments and cash recelpta are for the purposes
and intent set forth in the award documenta.
I am aware that any false, tictltioUB, or
fraudulent information, or the omieeion of
any material !act, may subject me to cr1m1-
nal, civil or adm1n1etratlve penalties for
fraud, false statements, !alse claims or oth-
erwise. (U.S. Oode, Title 18, Section 1001 and
Title 31, SectiOJlSll'l2!Hl'l'33 and 3801-3812)".

2. Certi/icat/Ofl 0/ Indirect (F&:A) Costs

a. Policy. Cogn1ant agencle6 must not ac-
cept a proposed indirect cost; rate unless
BUchcoats bave been certified by the edu-
cational iJlStltution us1Dgthe Certificate of
indirect (F&A) Coats set forth in subsection
F .2.c
b. The certincate must be signed on behalf

of the institution by the chief financial offt-
"car or an 1ndiVldual de81gnated by an indi-
vidual at a level no lower than vice president
or ohlef financial !lfftcer.
An indirect (F&A) cost rate 18not binding

upon the Federal Government 1! the moat re-
cent required proposel from the lnBtltutlon
hall not been certified. Where it Is nec_ry
to establish indirect (F&A) cOBt rates, and
the institution has not submitted a certified
propo8&l Cor establish1ng BUchrates in ac-
oordance with the requirements of this "sec-
tion. the Federal Government must unllater-
ally eetablish Bach rates. Such rates may be
based upon audited hJstoric&l data or Bach
other data that bave been furntahed to the
cogn1za.nt agency for Indirect coats and for
which it can be demoJlStrated that all unal-
lowable coats have been excluded. When indi-
rect (F&A) cost rates are an1laterally estab-
lished by the Federal Government because of
!allure of the 1nBtltution to submit a cer-
tified propoe&lfor establ1Bh1ngsuch rates in
a.ccordance with this section, the rates es-
tablished will be &8t at a level low enough to
ensure that potent1ally unallowable COBts
will not be re1mbuned.
c. Certi/iCc.te. The oertiQcate required by

this seotion must be in the following form:

CKRTlFICATBOFINDIRECT(F&A) COBTll
This is to certify that to tbe best of my

lmowledge and belief:
(1) I have reviewed the indirect (F&A) cost

propo6&lsubmitted herewith;
(2)All costs included in thie propo8&l[Iden-

tify date] to establish bIDing or nn&J indi-
rect (F&A) coets rate for [Identify period
covered by rate) are allowable in accordance
with tbe requlrementa of the Federal agree-

pt, 200. App. IV

ment(e) to which they apply and with the
cost pr1Dc1ples applicable to those agree-
ments. "
(3) This proposal does not include any coats

which are unallowable under applicable cost
prinCiples ncb aa (without I1m1tation): pub-
ne relatione costs, contributions and dona-
tloJlS, entertainment costs, fines and pen-
alties, lobbying coats, and defense of fraud
proceedings; and
(4) All COBtB included in this proposal are

properly allooable to Fedenl agreementa on
"the ba818of a beneticl&l or caa8&l relation-
ship between the expeII88Bincurred and the
agreements to wblch they are allocatad in
accordance with applicable ~uirements.
I declare that t1J.efOI'SKo1ngIs true and cor-
rect.

Institution of Higber Education:
Signature:
Name of Official:
Title:
Da.te of Execution:
[78 FR 78608. Dec. 26, ~13, as amended at 79
FR 75888, Deo. 19, 2014)

APPENDIX IV TO PART 200-INDIRECT
(F&A) COSTS IDENTIFlCATIONAND
ASSIGNMENT,ANDRATE DETIllRMINA.-
TION FOR NONPROFIT ORGANIZA-
TIONS

A.GENERAL
1. Indirect costs Are those that have been

incurred for common or joint objectives and
cannot be readlly Identified with a par-
ticular !1n&lcost objective. Direct cost of
minor amounta may be treated &8 indirect
costa under the conditioJlS described. In
1200.413 Direct coats paragraph (d) of th1Jl
Part .. After direct coste have been deter-
mined and aeeigned d1rectly to awards or
other work as appropriate, indirect coste are
those remaining to be allocated to benefit-
ting oost obJectives. A coat may not be allo-
cated to a Federal award &8 an Indirect coat
If any other coat Incurred for the same pur-
pose, in like clrcumstances, has been ss-
signed to a Federal award as a.direct cost.
"MAjor nonprofit organizations" are de-

fined in 1200.414 Indirect (F&A) coete, See in-
direct cost rate reporting reQuirements In
sections B.2.e and B.S.g of this Appendix.

B. ALLOCATIONOFINDIRECTCOSTSAND
DETERMINATIONOFINDIRECTCOBTRATEll

1. General

a. If a nonprofit organl£a.t1on haa only one
major function, or where all its major func-
tions benefit from ite indirect cOBtato ap-
proldmately the same degree, the allocation
of indirect costa and the computation of an
indirect cost rate may be accomplished
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through simplified allocation procedures, 8.ll
described In section B.2 of thiS AppendlX.
b. If an organization ba.s several major

functiona which benefit from its Indirect
coets In varying degrees, allocation of indi-
rect costs ma.y require the accumulation of
8uch costs into separate cost groupings
which then are allocated Indiv1dually to ben-
efittiDg functions by means of a ba.8ewhich
best mea.suras the relative degree of benent.
The indirect COBteallocated to each function
are then distributed to individual Federal
awa.rds and other activ1tles Inoluded in that
function by me&.llllof IUlindiJ'9ct COBtrate(s).
c. The determination of what constitutes

an organization's major functions will de-
pend on Its purpose In being; the types of
services it renders to the pubUc, Its cltenta,
and Its members; and the amount of effort It
devotes to sllch actiVities as fundralelng,
publrc information and membership activi-
ties.
d. SpeCifiCmethods for allocating lDd1rect

coets and computing Indll'ect oost rates
along with the conditions under which each
method should be used are deeorlbed in eeo-
non B.2 through B.5 of this AppendLx.
e. The base perIod for the allOCAtionor in-

direct coste Is the period In wblch such COBtB
are inourred and accumulated for allocation
to work performed In that period. The ba.8e
period normally should coincide ~th the or-
ganization's f1llc&lyear but, in any event,
must be so selected a.Bto avoid Inequities in
the allocation of the coste.

2. Simplified Allocation Method

a. Wbere an organization's major functiODB
benent from ItI! Indirect COBteto a.pproxl-
mately the same degree. the alloca.tlon of in-
direct oosts ma.y be a.ocompllBhedby (i) 1l8p&-
rating the organlzation's total ooete for the
ba.Beperiod &8 either direct or ind11'ect, and
(11) dividing the total allowable lnd1rect
coste (net of a.ppllca.ble credits) by an equi-
table diBtribution be.se. The result of this
procees Ie an lDdlrect cost rate which Is used
to d1etribute IDd1rect costa to IndivldU&l
Federal awarde. The rate should be expre&Bed
as the percen~e which the total amount or
allowable Indirect costs bears to the ba.8eBe-
lected. This method should also be UBed
where an organization has only one major
function encomJ)B.llllInga. number of indi-
vldU&l projects or &ctivities, and may be
used where the level of Federal awards to an
organization i&relatl vely small,
b. Both the direct costs and the indirect

coata must exclude capital expenditures and
unallowable costs. However, unallowable
costs which represent actlv1t1es must be in-
cluded In the direct costs under the condi-
tione described In 1200.413Direct costs. para.-
gra.pb (e) of thle Part.
c. The distribution be.se may be total di-

rect coste (excluding capital expenditures
and other distorting items. such a.s Bub-

2 CFRCh. H (1-1-15 EdtIon)

awarda for US,OOO or more), direct aa.la.ries
and wage8, or other be.se wblch results lD an
equitable d1etribution. The dllltribution be.se
must exclude participant support coets as de-
fined In 1200.75PartiCipant support costs.
d. Except where a special ra.te(s) Ie re-

qu1red in accordance with section B.5 of thle
Appendix, the indirect OOBtrate developed
under the above pr1ncIples Ie applicable to
all Federal a.warde of the orga.nisation. If a
special rate(s) Ie required. a.ppropriate modi-
noati0D8 mut be made In order to develop
tbe speclal ra.t.e(a).
e. For an organization that receives more

tha.n 110million In Federal funding of direct
cOBteIn a fleca.l yaar, a. brea.kout of the Indl-
ract coet component Into two broad cat-
egories. Facilities and AdmlDletra.tion as de-
fIned In section A.S of thIs Appendix, Is re-
quired. The rate In each ca.eemust, be stated
as the percentage which the amount of the
pa.rtlcular Indirect cost categOry (I.e., Fa.clll-
ties or AdmI.n1stra.tion) Ie of the distribution
base Ident1fted with that category.

J. MultiJ)ie AZlocaticm Base Method

a. General. Where an orga.n1zatlon's indi-
rect costs benefit its ma.jor functlone In
va.rying degrees, Indlrect costs must be aeeu-
mulated lDto separate cost groupings, &II de-
eorIbed In Bubpa.ragreph b. Each grouping
must Ulen be alloca.ted individually to bene-
fittlng tunctlons by means of a. blUlewblch
best measure8 the relative benents. The de-
fa.ult allocation ba.ae8 by cost pool are de-
scr1bed In aection B,a,c of tble Appendix.
b. Identlncatiotl of lDdirect coete. Cost

grouplnp must be eeta.bllahed ISO&8to per-
mit the allocation of each grouping on the
be.sis of benefits prov1ded to the major func-
tions. Ea.ch grouping must, constitute a pool
of expenaes that are or liks cba.racter lD
terms of functions they benefit and in terms
of the allocation ba.8e which beat meaeurea
the relative beneflts provided to each func-
tion. The CJ"OuplngSare cl&6llifiedwithin the
two broad categories: "FaciUties" and "Ad-
minlstratlon," &8 dBllcribed in section A.a or
this Appendix. The indirect coet poole are de-
fined &8 follows:
(1) Depreciation. The expenB9Bunder tb1s

hea.dIng are tbe portion of the costs of the
organisation's buildings, capital improve-
ments to land and bulldlngs, and equipment
which are oomputed in a.ccordance with
1200.436Depreciation.
(2) Intereet. Interest on debt associated

with certain buUd1nge. equipment and cap-
ltal improvements are computed In acoord-
ance with 1200.449InterBllt.
(3) Opera.tlon and maintenance expense6.

The expenses under thiS bea.ding are those
tba.t have been incurred for the admlnilStra-
tlon. operation. malDtenaJlce, preservation,
and protection of the organ1sa.tion'8 physical
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plant. They 1Ilclude expenses normally 1Il-
curred for such Items as: janitorial and util-
Ity services; repain and ordinary or normal
alteratioDB of buildingB, fnrD1tme 8.Ddequip-
ment; care of grounds; mainteDJl,llceand op-
eration of buildlJlgB a.nd other pla.nt facili-
ties; seourity; earthquake and dill8.llter pre-
pa.redness; environmental Bafety; hazardous
WllSted16posa.l;property, l1abWty and other
insurance relating to property; space a.nd
capital lellS1Ilg;fac1l1ty plamIing a.nd man-
agement; and central recelvtng. The oper-
ation and ma1ntenance expeI11!e8category
must also 1Ilelnde Its a.llocable Bha.re of
fr1Dlrebenent costs, depreciation. and Inter-
eet coste.

(4) General adm1n1lltra.tiona.nd general ex-
peDSeS.The expeDllBSunder tb1Bbeading are
those tbat have been 1Ilcurred for the overall
general uecutive and administrative omces
of tbe orga.nir.ation and other expenses of a
general natme which do not relate solely to
any major function of tbe organization. Th1B
category must also include lte allocable
share of fringe benefit ooste, operation and
ma.1ntenance expense, depreciation, and in-
terest OOBts.Examples of this category In-
clude central omces. such as the director's
office, the omoe of f1nanoe, bwdness serv-
Ices, budget and planning, pereonnel, wety
and r1llk management, general counsel, man-
agement Information SY6tems, and lJbrary
costs.

In developing tb111ccst pool, special care
should be exero1Bedto 8D1IUl'e that ccets In-
curred for tbe aame purpose In lJke cir-
cumstances are treated conBi8tently lIB et-
tber direct or Indirect OOBts.For example.
salariee of technical staff, project Bupplles,
project publlcation, telepbone toll cbarges,
computer costa, travel costs, and speclaltzed
serviC8Scoste mWlt be treated as direct coste
whsrever Identl11able to a particular pro-
gram. The saJa.rles and wages of adm1Il1Btra-
tive and pooled clerical staff should nor-
mally be treated as indirect coste. Direct
charging of these coste may be appropriate
as described in f200.Ull Direct Costs. Items
sucb &8 office supplies, postage. local tele-
phone coets, perlodlcale and membersh1pe
should normally be treated as indirect costs.

c. Allocation baBeS. Actllal condi tiona
must be taken into account In selecting the
blUleto be used In allocating tbe expenses 1Il
each grouping to benefitting functione. The
essential cone1deratlon In eelectlng a metbod
or a base ill that it Is tbe one best euited for
ase1gn1ngthe pool of coets to cost objectives
In accordance witb benefite derived; a trace-
able cause and effect relationship; or logic
and reason, wbere neltber tbe cause nor tbe
effect of the rela.tlonship is determinable.
When an allocation can be made by aeslgn-
mant of a cost grouping directly to the funo-
tion benefitted, the allocation must be made
In that manner. When the expeDSeSin a cost
grouping are more ganeral in nature, the 1.1-
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locatlon must be made through the use of a
selected base which produces results tbat are
equitable to both tbe Federal Government
and the organizatlon. The distribution must
be made 1Il accordance with the blUleede-
scribed herein unless It can be demonstrated
that tbe use of a different bass would result
in a more equitable allocatlon of the costs.
or that a more read11y available baee would
not Increase the costs charged to Federal
awards. The reeults of speclal cost studies
(such as an engineering utlllty study) must
not be W!edto determ1De and allocate tbe in-
d1rect 00IltB to Federal a.wards.

(1) Depreciatlon. Depreclatlon expenses
must be a.llocated In the following manner:

(a) Depreciation on bulldlnga used exclu-
sively 1Il the conduct, oi a single function,
and on capital improvements and equipment
used In lIuch buildings. must be assigned to
that function.

(b) Depredation on buildings used for more
than one runotaon, and on capital improve-
mante and equipment W!edin sucb bulldlngll,
must be allocated to tbe individual functions
performed in each building on the baBis of
usable equa.re feet of space, excluding com-
mon areas, sucb &IIhallways. stalrwelle, and
reatl'ooms.

(c) Depreciation on bulldingll, capital lm-
provementB and equipment related space
(e.g., individual rooms, and 'laboratories)
used jointly by more tba.n one function (as
determined by the l1BerBof the space) must
be treated as follows. The COIltof each joint-
ly used unit of space must be allocated to
tbe benentting functions on the bas1Bof:

(i) tbe employees and other U8eraon a mn-
time equlvalent (FTE) bas1Ilor Il&larieeand
wages of those individual funCtiODIIbenent-
tlng from tbe use oftbat space; or

(11) orgllll1zation·wide employee FTEs or
salaries and Wage8&ppl1cableto the benefit-
ting ftmCtioDIIor the orgaD1za.tlon.

(d) Depreclatlon on certain capital lm-
provementB to land, such &IIpaved parking
areas, rences, s1dew&lke,and tbe like, not tn-
clulled in the cost of buildlJlgB,must, be allo-
cated to user categories on a FTE ba.81eand
distributed to major functions 1Ilproportion
to the Balaries and wages of all employees
appl1cable to the functions.

(2) Interest. Interest costs must be allo-
cated In tbe same manner as tbe deprecia-
tion on the buUdlngs, equipment and capital
equipment to which tbe Interest relates.

(3) Operation and maintenance expensee.
Operation and maintenance expenses must
be allocated In tbe same manner as the de-
preciation.

(4) General adm1Il1Btration and general ex-
penses. General administration and general
expenses must be allocated to benefitting
functlon·s based on modified total COBts
(MTC).The MTC 16tbe modified total direct
costs (MTDC). &IIdescribed in Subpart A-
Acronyms and Deflnitions of Part 200, plus
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the allocated iIlc11rectcost proportion. Tbe
expenses Included iII this category could be
grouped first accord1Ilg to major functioD8 of
the organ1z&tion to which they render serv-
Ices or provide benefits. Tbe aggregate ex-
penses oC each group must then be allocated
to benefitting functions based on MTC.
d. Order of distribution.
(1) Indirect cost oa.tegoriee consisting of

depreCiation, iIltereet, operation and ma.1nte-
nance, and general adm1Il1etration and gen-
eral expellllBSmust be allocated iII that order
to the rema.1nlng iIldirect coat CAtegOries&8
well &8 to the major functione of the organi-
zation. Other coat categories should be allo-
cated iII the order determlDed to be most ap-
propriate by the organization. Tb1Border of
allocation does not apply 1Ccross allocation
of coste is made as provided in section B.S.d.2
of this Appendix.
(2)Normally, an Indireot coat category will

be considered closed once It has been allo-
cated to other coat objeCtives, and coste
must not be subsequently allocated to it.
However, a cross allocation of coste betw&eIl
two or more iIldirect costA!categories could
be U88d if such allocation w1ll result iII a
more eQuitable allocation or coste. If a croes
allocation Is uaed, an appropriate modifica-
tion to the compOIlition oC the iIldirect coat
categories is required.
e. Application oC indirect cost rate or

rates. Except wbere a special indirect cost
rate(s) is reQuired in acoordAnoewith seotaon
B.5 of this Appendix, the separate groupings
of 1ndirect coete allocated to eacb major
function must be aggregated and treated &5a
oommon pool for that function. Tbe coste in
the common pool mUBtthen be distributed to
Individual Federal awards iIlcluded in that
function by use of& single lDd1rect cost rate.
f. Distribution baeis. Indirect costa must

be distributed to applicable Federal awards
and other benefitting activities with1Il each
major function on the ba81s of MTDC (see
defln.ltion iII 1200.68 Modified Total Direct
Cost (MTDC)of Part 200.
g. Individual Rate Componentll. An indi-

rect cost rate must be determined for each
Beparate indirect cost pool developed. Tbe
rate in each case must be Btated as the per-
centage which the amount of the particular
indirect coat pool is of the distribution be.se
identified with that pool. Each indirect ooat
rate negotiation or determ1natlon agreement
muat include development of the rate for
eacb indirect coat pool as well &8the overall
indirect cost rate. Tbe IDdirect coat poolB
must be cl8.llllitied within two broad oat-
egories: "FacilitieB" and "Administration,"
as described in section A.S of this Appendix.

4. DiTect Allocation Method

a. Borne nonprofit organizatioIl& treat a.ll
ccste as direct coats except general adminis-
tration and general expenses. These organi-
zations generally separate their coste Into

2 CFRen, II (1-1-15 Edition)

three basic catagOriBll: (i) General adm1n1B-
tration and general expeD8B8, (U) fUnd-
r&leing, and (lU) other direct functions (in-
cluding projects performed under Federal
awards). JoiIlt costa, such as depreciation.
rental coste, operation and maintenance of
tacllitiBB, telBphone expenses, and the like
are prora.ted 1nd1v1duallyas direct ooats to
eacb category and to each Federal award or
other activity UBInga ba8e mORtappropriate
to the particular coat being prorated.
b. Tb1BmethOd IBaooept&b1e,provided each

JOint coat is prorated using a b&8ewhich &0-
cUl'll.telymeasures the benefl tR provided to
each Federal award or other activity. The
b&8B8mUBtbe establl8hed in accordance with
reasonable criteria, and be supported by cur-
rent da.ta. This method is compatible with
the Standards of Accounting and Financial
Reporting for Voluntary Health and Welfa.re
Orga.n1z&tionsiBSUedjointly by the National
H.ee.lUlCouncll, Inc., tbe National Aeeembly
of Voluntary Health and Social Welfare Or-
gan1za.tiona,and the United Way of America.
c. Under this method, Indirect costs con-

sist exclUllively of general administration
and reneral expenees. In all other respects,
the orgaaiz&tion's iIld1rect cost rateR must,
be computed in tile same manner a.s that de-
scribed in section B.2 Simpllfled allocs.tion
method of this Appendix.

5. Special indirect Cod Rates

In eome lnBtanoee, a single indlrect coat
rate ror all activities of an organ1za.tlon or
for each major fUnction of the orga.n1zation
may not be appropriate, since it would not
take into LOOOuntthose different factors
which may BUbetantiallY affect the iIldirect
coste a.pplicable to a particular aegment of
work. For this purpose, a pArticular seement
ot work may be that performed under a Bin-
gle Federal award or it may consi6t of work
under a group of Federal awarda performed
in a oommon environment. Tbese factors
may iIlclude the physical location of the
work, the level of admin1etrative support re-
quired, the nature of the faClliti88 or other
resources employed, the acientWc disciplines
or techD1cal skills Involved, the organiza-
tional arrangements used, or any combtna-
tion thereof. When a partlcular segment of
work 18performed in an environment which
a.ppears to generate a IlillDifiClantlydifferent
level of iIld1rect coste, prOV1a10DBshould be
made ror a. separate iIldirect cost pool appU-
cable to such work. The separate iIldirect
coat poOl 8hould be developed during the
course of the regular allocation procees, and
the separate Indirect cost rate reeul t1ng
theretrom should be used, provided it is de-
termined tbat (I) the rate differs s1gni11-
cantlf trom that which would have been ob-
tained under sections B.2, B.3, and B.4 of this
Appendix. and (11) the volume of work to
which the rate would apply Is material.
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C. NEGOTIATION.AND ApPROVAL OF lNDIRI1CT
COST RATES

1. De/initio~

As used In this section, the folloWing terms
have the mea.n1Dgsset forth In tlilll section:

a. Cognizant GgfmC1/ fOT i1Ulirect costs meane
the Federal agency l'88ponlllble ror negoti-
a.ting and approvlDg lnd1reot cost rates Cor a
nonprofi t orga.n1za.tlon on behalf of all Fed-
eral agenoiell.
b. PTedeternrined rate means an lndirect coat

rate, appl1cable to a spec1f1edcurrent or fu-
ture period, ullUally the orga.n1za.tlon'sfiscal
year. The rate is based on an eBtimate oC the
costs to be Incurred d1ll'1Dgthe per1od.A pre-
determined rate 18 not subject to adjust-
ment.
c. Fl:ted rate me&nll an indirect cost rate

"blch has the same cha.ra.cter18tics as a pre-
determined rate, except that the d1fference
between the estimated costs and the actual
coate of the period covered by the rate is car-
r1ed forward as an adjustment to the rate
oomputatlon of a subeeauent period.
d. Final rate me&nll an indirect cost rate

appUoable to a IlPllcifiedpe.st period wbleb is
based on the actual cOlltllot the period. A
final rate is not subject to &djustment.
e. PTovistonal rate or WIling rate means a

temporary 1nd1rect cost rate applicable to a
specified period wblch is used ror Cunding,in-
terim re1robursement, and report1ng indirect
COIltson Federal awarde pending the estab-
liahment oCa Onal rate for the period.

C. Indirect cost proposal means the docu-
mentation prepared by an organization to
substantiate ita claim Corthe re1robursement
or indirect coete. Th1Bpropoeal provides the
baB1llfor the review and Degotiation leading
to the eatablishment of an organization's in-
direct cost rate.
g. Cost objective meaJ1lla funotion, organJza.--

tlonal subdlv1Bion, contract, Federal award,
or other work unit for which oost data are
de6lred and tor which provlB1on18 made to
accumulate and measure the cost of proc-
essee, projecta, jobs and capitalized projecte.

2. Negotiation and Approval of Rates

a. Unless different &l'I'ILlItrements are
agreed to by the Federal agencies ooncerned,
the Federal agenoy with the largest do11&r
value of Federal awa.rd8with an oi-ganlzatlon
wID be de81gna.ted as the cogn1za.Dtagency
for indirect costs Corthe negotiation and ap-
proval of the j.ndirect cost ratea and, wbere
neceeea.ry, other rates such a.s fringe benefit
and computer charge-out rates. Onoe an
agency is ass1gDed cognjzance for a par-
ticular nonprofit organlza.tion. the assign-
ment will not be changed unleee tbere is a
shill in the dollar volume of the Federal
awards to the organization for at least three
yean. All concerned Federal agencies must
be glven the opportunity to participate in
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the negotiation proceee but, after a rate has
been agreed upon, It will be accepted by all
Federal agencies. When a Federa.l agency bu
reason to beUeve that. Special opera.tinK fac-
tors a1reotintr its Federal awarde necessttate
special Ind1reot cost rates in accordance
with section B.6 of this Append1li:, it will,
prior to the time the rates are negotiated,
notifY the oD81l1zant agency for indirect
coste. (See a.1Bo 1200.414 Indirect (F&A) costa
of Part 200.) Where a non-Federal entity only
receives funds as a IIUhrecipient, see the re-
quirements of 1200.331 Requirements for
pallll-throogb entitlell.
b. Exoept as othetw1se provided In 1200.4H

Ind1reot (F&A) costs paragraph (e) of th1l;
Part, a nonprofit organization which has not
previoullly est.a.biiahed an lnd1rect coat ra.te
With a Federal agency moat submit its 1n1-
tial indirect C06tproposal immediately a.fter
the orga.nization is advtiled that a Federal
award wID be made and, in no event, later
than three mont.hll a1ter the effective date of
the Federal award.
c. Unless approved by the cognizant agency

Corindirect ooeta in accordance with f 2OO.41~
Indirect (F&A) caets paragTapb (t) of this
Part, organIZations that have preViously es-
tablished indirect coo rates must aubmtt a
new indirect ooat propoaal to the cognizant
agency tor indirect costs within Bixmonths
after the cloee of each Dscal year.
d. A predetermined rate may be negotiated

for use on Federal awards wbere there is rea-
sonable a&luraDCe,based on pe.st experience
and reUable projection of the organization's
coats, that the ra.te 18not likely to exceed a
rate baaed on the organization's actual oosts.
e. Fixed rates may be negotiated where

predetenn1ned rates a.re not conB1dered ap-
propriate. A fixed rate, however, must not be
negotiated If (1)aJ1 or a 8ubllt.a.nttal portion
of the organization's Federal awarde are ex-
pected to expire before the carry-forward ad-
justment can be made; (11)the mill:or Federal
and non-Federal work at the organ1za.tion is
too erratic to permit an equitable carry-for-
ward adjustment; or (111)the organization's
operations fluctuate B1gnifioantly from yelU'
to year.
f. Provisional and final rates must be nego-

tiated where neither predetermined nor fixed
rates are appropriate. Predetennlned or
fixed rates may replace prov1Bional rates at
any time prior to t.be close of the organiza-
tion'e fiscal year. If that event does not
occur, a flnaJ ra.te will be established and up-
ward or downward Ldjuatments w111be made
based on the actual allowable costs incurred
for the period involved.
g. The resulte of each negotiation must be

formalized in a written agreement between
the cognizant agency for indirect costs and
the nonprofit organization. The cognizant
agency for indirect costs must make avail-
able copies oC the agreement to all concerned
Federal agencies.
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h. If 11 dispute arises in a negotiation of an
indirect cost rate between the cogn1saDt
agency for indirect coats aDd the nonprofit
organization, the dispute must be resolved in
accordance with the appea.lS procedures of
the cogniza.nt ~ency for indirect coste.
1. To the extent that problems are encoun-

tered among the Federal agencies in connec-
tion with the negotiation and approval proo-
9as, OMBwill lend aaistance as required to
resolve anch problems in a Ymely manner.

D. Certification of Ind1rect (F&A) Coste

(I) Required Certification. No propoaaJ to
eetabl1Bh indirect (F&.A)cost rates must be
acceptable unless such coste have been cer-
t11led by the non-profit organization using
the Cert1Clcate of Indirect (F&A) Costs set
forth in section [, of th1e appendix. The cer-
titlcate mll8t be signed on behalf of the orga-
nization by an 1ndlvidoal at a level no lower
than vice president or chlef financial omoor
for the orga.ntza.tlon.
(2) Each indirect cost, rate proposal must

be accompanied by a certiflcation in the fol-
loWingCorm:

Cert1ficate of Indirect (F&A) Costs

This Is to certify that to the best of my
knowledge and beUef:
(1) I have reviewed the indirect (F&A) cost

proposal submitted herewith;
(2) All coste included in this proposal [Iden-

tify date) to establ1Bh b1ll1Dgor Onal indi-
rect (F&A) costs rate for [Identity pertod
covered by rate] are allowa.ble in a.coordance
with the requiremente of the Federal awards
to which they a.pply and with Subpart E-
Cost Prlnoipl8ll oC P&rt allO.
(S) This proposal does not include any ooste

which are unallowable under Subpart E-
Coat Principles of Part 200 such as (without
Itmttatdon): publ1c relations costs, contrlbu-
tiOJlll and donations, enterta.inment costs,
fiIies and penalties, lobbying coste, and de-
reuse oC fraud proceedi.ng6; and
(4) All coste included in thie proposal are

properly allocable to Fedenl awarde on the
bas16 of a beneClcial or C&llBalrelatloneh1p
between the upeJlIlee inourred and the Fed-
eral awarde to. which they are allocated in
accordance with a.pplicable requiremente.
I declare that the foregoing is true and cor-

rect.
Nonprofit Organization:
Signature: .,-,--:- _
Name of Official:
Title:
Date of Execution:

2 CFRen. II (1-1-15 Edition)

APPENDIX V TO PART 200-STATB/LOCAL
GoVERNMENTWIDE CENTRAL SERVICE
COST ALLOCATION PLANS

A.GENERAL
1. Most governmental unite provide certain

services, Buch &6 motor poole, computer cen-
ters, purcha.eing, accounting, etc., to oper-
ating agencies on a central1sed basla. Since
federallY-Ilupported awarde are performed
within the individual operating agenciell,
there neede to be a. proCllllllwhereby theee
central service costs can be ldentifled and
8.881gDedto benefitted activities on a. reaaon-
a.ble and cons1Btent basts. The central service
cost allocation pla.D provides that procees.
All coste and other data. used to dlatrlbute
the coats included in the plan ehould be su~
ported by formal &ocount1ng and other
records that will support the propriety of the
costs asB1gnedto Federal awards.
2. Guldel1nes a.nd illustr&tionB of central

servioe coet allocation plane are provided in
a. brochure publ1Bhed by the Department of
HealIJl and Human Services entitled "A
Guide for State. Local and Indian Trillal Gov-
ernments: Cost Prlndpl&!: and ProcedUf'e.! [or
DevelopillO Cost Allocation Pla1Ul and hl.direct
Coat Raw fur Agreement.! with the Federal
Government." A copy ot this brochure may be
obta.1nad from the HHS Cost Allocation Serv-
ieee or at their Web site a.t http&://
raw.p&c.gOl!.

B. DEFINITIONS
1. Agency or operating agencv means an or-

ganisational unit or Bub-divill1on within a.
governmental unit that la respoDB1blefor the
performance or a.dm1niBtr&tion of Federal
awa.rds or aotlvitles of the governmenta.l
unit.

2. Anocated centTal sl!l'1llces means centr&l
servicee that benefit operating agencies bat
are not b1lled to the ~encietl on a. fee-Cor-
service or a1m1la.rbasts. These coste are allo-
ca.ted to benefitted agenciee on aome rea.son-
a.ble bailie. Examples of such services might
inolude genera.! a.ccounting, personnel ad-
miniBtration. purchasing, etc.

3. Billed central .ervicu mea.ne central serv-
ices that &re bUled to benen tted &g'tlncieeor
programs on an lDdividual fee-foT-BBl'Viceor
s1m1la.rb&s1s.Typical eu.mples of billed oen-
tral servioes include computer serviC8l!.
tra.D8pOrta.tlon services, iJlIlura.nce, a.nd
trtnge benefite.

4. Cognizant al1mcil1tor inctif'ect costs is de-
fined in 1200.l9 Cognizant &g'tlnoyCorindirect
coste oCthis Part. The determination of cog-
nizant agency Cor indirect C08U for atates
a.nd local governmente 1s descr1bed in aectlon
F.l, Negotiation and Approval of Central
Servioe Plus.
5. Mojor local l10vernment means local gov-

ernment that receives more tha.n $100m1illon
1n direct Federal awards subject to this Part.
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C. ScoPE OF THB Cl!:NTRALSERVICECOST
ALLocATIONPLANs

The central serv1ce cost allocation pla.n
w1ll 1Dclude a.ll central service costs that
will be claimed (either as a bUled or an allo-
eated cost) UDderFederal awa.rds and will be
documented as described in section E. C08t1!
of central services omitted from the plan
will not be retmbursed.

D. SUBMIBSIONRIlQ1JIRI!I4BNTS
1. Bach state will subm1t a pla.n to the De-

partment or Health and Human Services for
ea.cbyear in whloh it elaims central service
costa under Federal awards. The plan should
1Delude(a) a projection of the Dext year's al-
located central service coat {based either on
actual coats for the most recently completed
year or the budget projection Cor the coming
year). and (b) a reconciliation of actual allo-
cated central service coate to the estlmated
coste used for either the most recently com-
pleted year or the year immediately pre-
ceding the moat recentlY completed year.
2. Each major loe&!government 1e &lso re-

quired to submit a plan to ite cogn1sa.nt
agency tor 1Dd1rectcoats annuallY.
3. All other local governments claiming

central service coets must develop a. plan in
accorda.nce with the requirements descr1bed
in th1e Part and mainta1D the plan and re-
lated supporting documentation Cor audit.
Th_ local governmsnts are not required to
submit their plB.llll ror Federal approval un-
less they are speciflca.lly requested to do so
by the cognizant agenoy for indirect coste.
Where a loe&! government only receives
funds as a subrecip1ent, the pass-through en-
t1ty wul be responaible for momtor1Dg the
Bubreciplent's pla.n.
4. All central service cost allocation plB.IlIl

will be prepared and, when required. sub-
mitted with1De1x months prior to the begin-
ni.Jlgof each of the governmenta.l unit's fis-
cal years in which it ]ropoees to claim can-
tnU. service ecsta. Extensions may be grant-
ed by tbe cognizant agency for indirect coste
on a case-by-case basis.

E. DOCUMENTATIONREQUIREMBNTS FOR
SUBMl'l"J'EI)PLANS

The documentation requirementl! described
1Dthis section may be modlfied.. expanded. or
reduced by the oognisant agency for indirect
costs on a case-by-case bas1e. For example,
the requ1rements may be reduced for those
central services which have l1tUe or no im-
pact on FederAl awards. ConverselY, if a re-
v1ew of a pla.n indicates that certain addi-
tional information 1e needed, and wul likelY
be needed 1D ruture years, it may be rou-
tinelY requested in future plan subm1ssionB.
Items marked with an aster1sk (*) should be
Bubmltted only once; subsequent plane
should merely Indicate any changes since tbe
last plan.

PI.2OO,App. V
1. Gene,al

.Allproposed plans must be accompanied by
the follow1nlr: an organlutlon chart suffi-
cientlY detailed to show operationslncluding
the central service activities of the statel
local government wbetber or not they are
shown as benefitting from central service
functions; a copy of the Comprehensive An-
nual F1Dancial Report (or a copy of.the Exec-
utive Budget if budgeted coats are being pro-
posed) to support the allowable coats of each
central service activity 1Dcluded1Dthe pIan;
and. a certifioation (see subeeotlon 4.) that
the pla.n was prepared in allcordance with
th1s Part, contains only allowable coste, and
was prepe.red in a manner that treated B1m1-
lar costs consistently among tbe various
Federal awards and between Federal and
non-Federal awards/activities.

2. AUoCQ.ted Centra.l Services

For each allocation central aervtce=, the
plan must also 1Dcludetbe followi.Jlg:a brlef
description of the service, an Identifie&tion
of the unIt render1Dg the eervlce and the op-
erating agencies receiving the service, the
items of expense 1Dcluded in the eoet of the
service, the method used. to distribute the
coat of the service to benefitted agencies,
and a eummary schedule showi.Jlgtbe alloca-
tion of eacb service to the spec111cbenefitted
agencies. If any selC-1D8urance funds or
Q1.ngebenefit!:;coste are treated a5 allocated
(rather than b1lled) central services. docu-
mentation discn_d in subsections 3.b. and
c. muet also be inoluded.

3. BlUed Service8

a. General. The information described In
this section must be provided for 11011 bllled
central services. including 1Dternal service
funds, self-1Dsur&IlcsfundI, and fringe ben-
el1t funds.
b. Internal service funds.
(1) For each internal service fund or s1m1·

lar activity with an operating budget of 55
mlll10n or more, tbe plan must include: a
brief description of each service; a balance
sheet for each fund baaed on 1Ddiv1dualac-
counts conta1Ded.in the governmental unit's
accounting system; a revenue/expenees state-
ment. with revenues broken out by BoW'Ce.
e.g., regular billings, 1Dterest ea.rned..etc.; a
lteting of all non-opera ting transfers (as de-
fined by Generally Accepted Accounting
PriDciples (GAAP» 1Dtoand out of the fund;
a description of the procedures (method-
ology) used to charge the coste of each serv-
ice to users. 1Ilcluding bow billing rates are
determined: a SCheduleof current rates; and.
a schedule eomparmg' total revenues (includ-
ing imputed reveuues) generated by the serv-
ice to tbe allowable costs or tbe service, as
determ1Ded under this Part. with an expla·
nation of bow varla.nces will be handled.
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(2) Revenues must consist of &ll revenues
generated by the service. including unbilled
and uncollected revenuee. If BOrne users were
not bUled for the servicee (or were not billed
at the full rate for thAt clAll8of users), 8.
schedule ebowing the full 1mputed revenues
ll.Il8oclated with theee uBers mU8t be pro-
vided. ExpeDll88must be broken out by ob-
ject C06t categortes (e.g., wartee, suppl1ee,
etc.).

e. Self-insurance tund$. For each self-1naur-
ance fund. the plan must include: the fund
balance ebeet; a Ilt8.tement of revenue and
exPBnses including. a summary of b1ll1ngs
and cla1mll paid by agency; a listing of all
non-operating transfers Into and out of the
fund; the type(e) of r1sk(s) covered by the
fund (e.g.. automobile lia.b1llty, workers'
compensation, eto.); an explanation of how
the level of fund contributions are deter-
mined, including a copy of the current actu-
arial report (with the actua.r1al ll.Il8umptions
used) if the contributions are determined on
&.Ilactuar1a.l bae1s; and, a. description of the
procedures DUd to charge or allocate fund
contributions to beDefitted activities. Re-
serve levels in exoess of claims (1) submitted
and adjudicated but not paid, (2) 8ubmitted
but not adjudicated, and (3) incurred but not
submitted must be ident1ned and expl&1ned.

d. Fringe benefits. For fringe benefit eoeta,
the plan must include: a Usting of fringe ben-
efitl! provided to covered employees, a.nd the
overall annual cost of each type of benefit;
current fringe benent polieiea; and proce-
dures ueed to charge or allocate the coste of
the benefitl! to benefitted activities. In addi-
sion, for pension and Jl(lIlt-ret1rement bealth
insurance plans, the following information
must be proVided: the governmental unit's
funding poUcies, e.g., legislative bills, trust
84[reements, or stat.B:-mandated contribution
rules, if different trom actuar1a.lly deter-
mined rates; the pension plan's coats aeorned
for tbe year; the amount funded, and date(s)
of funding; a copy of the current actuarial
report (Including the actuarial assumptions);
the plan trustee's report; and, a scbadule
from the activity ebowing the value of the
interest cost associated with late tundlng.

I. Required Certification

Each central service cost &llocatton plan
w111be accompanied by a certification In the
following form:

CERTIFICATE OF COSTALLOCATION
PLAN

This is to certify that I bave reviewed the
cost allocation plan submitted herewith and
to the best of my knowledge and beUe!:

(1)All costl!lncluded in this proposa.l [iden-
tify date] to establieb coet allocations or bU-
11.ng8for [ldentllY pertod covered by plan] are
allowable In accordanoe with the require-
ments of this Part and the Federal award(s)

2 CFR Ch. II (1-1-15 Edition)

to which they apply. Unallowable costs have
been aclJusted for in allocating costs as indi-
cated In the cost allocation plan.

(2) All coats Included in this propoaa.l are
properly allocable to Federal awards on the
basis of a benefiCial or cauBal relationship
between the expenses incurred and the Fed-
eral awards to which they are allocated in
accordance with appUcable requirements.
Further, the same costs thAt bave been
treated as indirect oosts bave not been
c1a1med as direCt costs. 81mi1ar types of
C08t1!bave been accounted for oonsilltently.
I declare that the foregoing Is true and cor-

rect.
Goveromental Unit:
Signll.ture:
Name of Officlli.l:
Title:
Date of El[eoution: ----_._---

F. NBGO'I'lATION AND APPROVAL OF CENTRAL
SERVICEPLANS

1. Fedual Cognizant AgenC1/ JOTIndiTect Costs
Asrifl'lmentlfOT Cost Negoti4tion

In general, unleas different arrangements
are agreed to by the concemed Federal agen-
ctes, for central service cost allocation
plans, the cognizant agency respon&ble for
review and approval is the Federal agency
with the largest dolla.r value of total Federal
awards with a governmental unit. For indi-
rect oost rLtes and departmental indirect
cost allocation plans, the cognisant agency
Is the Federal agenoy with the largeet dollar
value of direct Federal awards with a govem-
mental unit or component, as appropriate.
Once de8ignated as the oognisant agency for
indirect costl!, the Federal agency muat re-
main eo for a period of Ove years. In addi-
tion, the following Federal agenc181lcontinue
to be responaible for the Indicated govern-
mental entities:
DepaTtme1lt of Health and Human Services-

Publlc assistance and state-Wide cost alloca-
tion plaJ18for all 8tates (Including the DIa-
trict of Columbia and Puerto Rico), state
and local hospitals, 11brartes and heal th dis-
tricts.
Department of the Intertor-lDd1an tr1ba.1

governmentl!, terrttor1al governments, and
state and local park and recreational dls-
trictl!.
DepaTtme1lt of L4b0T-State and local labor

departments.
Department 0/ Education-School districts

and state and local education agencies.
Department 0/ Agriculture-State and local

&l!rtculture departments.
Department of Transportation-State and

local airport and port Luthortties and transit
districtl!.

Deportment 0/ Commerce-State and local
economic development districts.
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Department of Housing ana Urban Develop-
men~tate IUld local housing &I1ddevelop-
ment dlstrlots.
Environmental Protection Agenc]l-State &I1d

local water &I1dsewer districts.

2. Review

All proposed oentral service cost allocation
plans t.ba.tare required to be Bubmitted will
be reviewsd, negotiated, and approved by the
cogn1za.nt acenoy ror indirect coste on a
timely baels. The oogn1za.ntagency ror lDdi-
reot 00Bt8will review the propoaal within six
months of receipt of the proposal and either
negotiate/approve the propoeal or advise the
governmental nnlt of the additional docu-
mentation needed to BupportJev&luate the
proposed plan or the changes required to
make the proposa.l acceptable. Once &11
agreement with the governmental unit haB
been reached, the a&T8ementw111be accepted
and used by all Feder&l agencies, unlllllS pro-
hibited or limited by statute. Where a Fed-
er&l awarding agency has reason to believe
that special operatlDg factors a.ffectlng lte
Federal awards neceaeltate special consider-
ation. the tlmding agency wUl, prior to the
time the plus are negotiated, notify the
cognizant agency for I.Dd1rectccste.

3. AgTeement

The reaul ta of each negotiation must be
forme.l1zellin a written agreement between
the cognizant agency ror lDd1rect ooste and
the governmental unit. This agreement w1ll
be subject to re-openlng if the agreement is
subsequently found to violate a statute or
the information upon which the plan was ne-
gotiated Is later fonnd to be materially in-
complete or 1n&ccurate. The resulte of the
negotiation must be made available to a.ll
Feder&lagenoies for their use.

4. Adjwtments

Negotiated cost allocation plane wed on a
proposal later found to have lDcluded COStEl
that: (a) are unallowable (1) as specified by
law or regulation, (11)as Identified in subpart
F, General Provisions for selected Items of
Coet of this Part, or (111)by the terms &I1d
conditions of Feder&l awards, or (b) are unal-
lowable because they are clearly not allo-
cable to Feder&laward8, must be adjusted, or
a refund must be made at the option of the
cognizant agency for indirect coats, includ-
Ing earned or imputed interest frOm the date
or transfer and debt interest, if appl1cable,
chargeable in accordance with applicable
Federal cognizant agency for indirect costs
regulations. Adjustments or 08.8b refunds
may include. at the option of the cO(l1ll.zant
agency for Indirect costa, earned or imputed
interest from the date of eXpenditure and de-
linquent debt interest, 1f applJcable, charge-
able in a.ccordance with applicable cogn1z.a.nt
agenoy claims collection regulaUoDll. These

pt. 200, App. V

adjustments or refund8 are designed to cor-
rect tbe pla.Ill!and do not constitute are·
opeIl1ngof the negotiation.

G. OTHER POLICIES

1. Billed Central Senlice Activitiu

Each billed central service activity must
separately account ror a.ll revenues (inclnd·
1ng imputed revenues) generated by the serv-
ice. expenses incurred to furnish the service,
and profitJloes.

Z. Working Cap/tal Reservu

1nternal service fnnde are dependent upon
a reasonable level of working capital reserve
to ope1"!!.tefrom one 1l1U1ngcycle to the next.
Charges by &11internal service activity to
provide Cor the establi6hment IUld ma.inte·
nance of a reasonable level of working cap-
ital reserve, in addition to the full recovery
of costs, are allowable. A working ca.pltal reo
serve as part of reta.1ned ea.ming8 of up to 60
o&1endardays cash expen88llfor norrn&l oper-
ating purpoaee Is considered reasonable. A
working capital reserve uceeding 60 0&1.
endar days may be approved by the cog·
n1za.nt agency for indireCt ccsta in excep-
tional cases.

3. Carry-Forward AdjlatmDlts of AUocated
Central Service Costs

Allocated central service coate are usually
negotiated &I1dapproved for a future fl8cal
year on a "fixed with carry-forward" basie.
Under this procedure, the 11100amonnts lor
the future year covered by agreement are
not subject to adjustment for that year.
However. when the actual costs or the year
involved become )mown, the di1rerenCllllbe-
tween the 111edamount. previously apJll'oved
and the actu&l costs wID be oarrted forward
and used as an adjustment to the fixed
amounts established for a later year. ThIs
"carry-forward" procedure applies to all cen-
tral services whose costs were fixed In the
approved pl&l1.However, a carry-forward ad-
justment is not permitted, for a central servo
Ice activity that was not included in the ap-
proved plan, or for UllAllowablecosts that
must be retmbnrsed Immediately.

4. Adjustments of Bil~d Central Services

BIDing rates used to charge Federal awards
must be based on the 8Ilt1ma.tedCOllts of pro-
viding the services, including an estimate of
the allocable central lIervice C08ts. A com-
parison of the revenue generated by each
billed service (Including total revenues
whether or not billed or oollected) to the ac-
tua.l allowable coats of the service will be
made at least a.nnua.lJ.y,and an ad3ustment
w111be made for the difference between the
revenue and tbe allowable costs. Thetle ad-
Justments will be made through one or the
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follow1Dgadjustment methods: (a) a cub re-
fund including ea.rned or imputed interest
from the date of transter and debt lllterest, if
applicable, chargeable in accordance with
appllcable Federal cogni%antagency for llldi-
rect coste regula tiona to the Federal Govern-
ment for the Federal &hare of the adjust-
ment, (b) credits to the amounts cha.rlred to
the individual programs, (c) adjustments to
future billing rates. or (d) adjustments to al-
located central service costs. Adjustments to
allocated oentral servteee will not be per-
mitted where the total amount of the adjust-
ment for a partioular Bervice (Federal ahare
and nOll-Federal) sha.re exceeds S5OO,OOO. Ad-
justment methods m&ylllolude. at the option
of the cognizant agency. earned or imputed
interest from the da.te of expenditure and de-
linquent debt interest, if applicable. charge-
able in accordance with applioable cognizant
agency claims collection regulations.

5. RecOTd.! Retention

All oentral service cost allocation plans
and related documentation I186das a haBis
for olaiming costs under Federal awards
must be retallled for audJt in accordance
with the records retention requirements eon-
talned in Subpart D-Post Federal Award
Requirements, of Part llOO.

6. Appeals

If a dispute arises in the negotiation of a.
plan between the cogn1z.a.ntagency for indi-
reot coste and the governmental unit. the
dispute must be resolved in accordance with
the appeals procedures of the cognizant
agency for indireCt ooste.

7. OMB AssI3tanee

To the extent that problema are encoun-
tered among the Federal a.gBnciesor govern-
mental units in connection with the negotia-
tion and approval process. OMBwill lend 8.6-
ll18tance. as required. to resolve euch prob-
lems In a timely manner.

APPENDIX VI TO PART 200-PUBLIC
ASSISTANCE COST ALLOCATION PLANS

A.. GENERAL
Federally-financed progr&me adminilItered

by state public aas1stance agencies are fund-
ed predominately by the Department of
Health and Human Services (HBS). III sUJ>-
pert of itl! stewardahlp requirements, HHS
bas published requ1rements Cor the denloJ>-
ment, documentation, submiaBion, negotia-
tion, and approval of publlc ass18tance cost
allocation plaIlBin Subpart E of 45CPR Part
95.All adminiStrative coste (direct and Indt-
reet) are normally charged to Federal awards
by implementing the public assistance cost
allocation plan. 'I'b1l!Appendix extends these
requirements to all Federal awarding agan-
ctea whose programs are administered by a

2 CFR c-, II (1-1-15 Edition)

state public aas18tance agency. Major feder-
ally-financed programs typically adminis-
tered by state public assistance agencies in-
clude; Temporary Ald to Needy Fa.m1lies
(TANF), Medlca.id,Food Stamps, Child SUjr
port Enforcement, Adoption Assistance and
Foster Care, and 80cial Services Block
Grant.

B. DBFIN1TlONS
1. State public as.ri&tance agency means a

state agency a.dm1n1ster1ngor supervising
the &dmin1Btrationof one or more pnblic as-
sistance progra.mIl opera.ted by the state as
identified in Subpart E of 46 CFR Put 95.
For the purpose of th18 Appendix, these pr0-
grams include all programs administered by
the state public UMstancs agency.
2. state publIc assistance agency costs means

all costs Incurred by, or allocable to, the
state public assistance agency. except ex-
penditures for finano1al aas18tance. medical
contractor payments, food stamps, and pay-
ments for services and goods provided di-
rectly to program recipients.

C, POLICY

State public assiStance agencies will de-
velop, document and implement, and the
Federal Government will review, negotiate,
and approve, public assistance cost alloca-
tion plan&in accordance with Subpart E of 45
OFR Part 95. Tbe plan will include all pro-
gr&mBa.dmIniBtered by the state public as-
sistance agency. Where a letter of approval
or diaapproval is transmitted to a ste.te pub-
lic aas18tance agency in accordanoe with
Subpart E. the letter wUl apply to all Fed-
eral agencies and programe. Tbe rema.1n1ng
.actions of th18Appendix (except for the re-
quirement for cert1flcat10n) summarize the
prov1a1oneof Subpart E of 46 CFRPart 95.

D. SUBMISSION. l>OCUMENTATION, .u;n AP-
PROVAL OJ' PUBLIC ASSISTANCECOST ALL<>-
(!ATIONPLANS

1. State public ass18tance agencies are re-
quired to promptly submit amendmente to
the cost allocation plan to HB8 for review
and approval.
2. Under the coordination process outlined

in section E. Review of Implementation of
Approved Plans. a.Uected Federal ageneieB
will review all new plans and plan amend-
mentis and provide comments. as appro-
priate. to HBS. Tbe effective date of the plan
or plan &mendment will be the flrst day of
the calendar quarter following the event
that required the amendment, unless an-
other date is specifically approved by HH8.
HBS, as the cognizant agency for indirect
costs acting on behalf of all affected Federal
agencies, wfil. as neoessarr. conduct negotia-
tions with the state public a.seistance agency
and will inform the state agency of the ac-
tion taken on the plan or plan amendment.
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E. REVmW 011'IMPLEKENTATlON OF APPROVED
PLANs

1. Since publ1c 8BIltstance coet alloca.tion
plans are of a narrative nature. the review
during the plan approval proceBllCOIlllUtsof
eveJ1)8.tlng the appropriateneB8 of the pro-
posed groupings of costs (cost centers) and
the related allocation bases. AB such, the
Feder&! Government needs some &B8nrance
that the coet allocation plan has been imple-
mented as approved. Th1s 18ACcomplishedby
revlews by the Federal awardi1lg agencies,
single audits. or audits conducted by the the
cogn1za.ntagency for 1nd1rect coets.
2. Wbere inappropriate ohArglll!affecting

more than one Federal awarding agency are
Identified. the cognizant BRS cost Degotia-
tlon office will be a.dv1Bedand wID take the
lead In rellolving the 1l!eue(s)as provided for
In subpi.rt E or 41iCFR Part 95.
S. If a diepute ari8e8 In the negotiation of

a plan or from 8.dtsallowance involving two
or more Federal awarding agencies, the die-
pute must be resolved In ACcorda.ncewith the
appeals procedW'es set out In 41iCFR Part 16.
D18putes involving only one Feder&! awa.rd-
ing agency wID be resolved in a.coordance
with the Federal awarding agency's appeal
proeess.
4. To the extent that problems ue encoun-

tered among the Federal 8.wa.rd1ngagencies
or governmental units In connection with
the negotiation and approval process, the Of-
nee oCMana.gement and Budget w111lend 8.S-
ststanoe, as required, to resolve such prob-
lems In a timely manner.

F. UNALLOWABLECOSTS

Cla.imsdeveloped under approved cost allo-
cation plans will be baSed on allowable costs
as identified In th1SPart. Wbere unallowable
costs have been claimed and reimbursed.
they will be refunded to the program that re-
imbursed the UDallowable cost using one of
the following methods: (a) a ca.sh refund, (b)
oUeet to 8.subsequent cla.im, or (0) credits to
the amounts charged to Individual Federal
awards. Cash refunds, offilets, and credi ts
may include at the option of the cDtrnizant
agency for Indirect cost. earned or imputed
Interest from the date of expenditure and de-
linquent debt Interest, If applloable, charge-
able In accordance with applicable cognizant
agency for indirect cost cla11I111collection
regulations.

APPENDIX vn TO PART 200--STATES AND
LoCAL GoVERNMENT .um INDIAN
TRIBE INDIRECTCOST PROPOSALS

A. GENERAL

1. Indirect costs are thoee that have been
incurred for common or joint PUJ'P0B8s.
These costs benefit more than one cost ob-
jective and ca.nnot be readily identified with
a particular final cost objective without eC-

PI. 200, App. VII

fort disproportionate to the results achieved.
.After direct costs have been determined and
8BIligned directly to Federal awards and
other activltles as appropriate. Indirect costs
are those rema.1ning to be allocated to bene-
fitted cost objectives. A cost may not be al-
located to a Federal award as an IndIreCt
coet if any other cost incurred for the same
purpose, III like circumstances, has been as-
signed to a Federal award as a direct cost.
2. Indirect coet.e include (a) the indirect

coets origina~ in each department or
agenoy of the governmental unit carrying
out Federal aw&J'dlland (b) the coste of cen-
tral governmental services dtstrlbuted
through the central service coat allocation
plan (as d88Cr1bedIn Appendix V to Part
200-Stateri..oca1 Government and :lnd1a.n
Tribe-Wide Central Servlce Coet Allocation
Plans) and not otherwise treated as direct
costs.
S. Indirect costs are normally charged to

Federal awarc1Sby the use of an Indirect cost
rate. A separate Indirect cost rate(s) Is usu-
ally neoesaa.ry for each department or agen-
cy of the governmental unit cla.1m1ngIndi-
rect coste under Federal awards. GuidellnB5
and Illustrations of Indlreot cost proposall!
are provided In 8. brochure publlBhed by the
Department of Health ll.DdHuman Servlces
entitled ".A G1dde fOT Statu and Local Govern-
ment Agencies: Cort Principlfl$ and Procedures
fOT EstDbllshinl/ Cost ARocaUon Plans and Indi-
rect Cod Rates fOT Grants and Contracts 'With
the Federal Government." A copy or this bro-
chure may be obtained from the HHS Cost
Allocation Servlces or at their Web site at
httpr:llrates.plc.l/ov.
4. Because of the diveree character18t1cs

and accountlIlg practloes of governmental
units, the types of costs which may be cla8s1-
fled as Indirect coste cannot be spectned In
all situations. However. typical exampl8ll of
indirect coete may include certain state!
local-wide central service coste. general ad-
ministration of the non-Federal entity ae-
COllDtingand personnel services performed
within the non-Federal entity. depreciation
on buildings and equipment, the costs of op-
erating and maintaining faclll ti8ll.
Ii. Th1SAppendix does not apply to state

public assistance agencies. These agencies
should refer 1n8tead to Appendix VI to Part
200-Public A.sIllstance Coet Allocation
Plans.

B. DBFUnTIONB
1. BlUe means the accumulated direct costs

(normally either total dlreot sal&J'1eeand
wages or total direct costs excluslve of any
extraordinary or dtstortlng expenditures)
used to distribute indirect coats to indi-
vidual Federal 8.wardll. The direct cost base
selected should result In each Federal award
bea.ring a fair share oC the indirect costs In
reasonable relation to the benefits received
from the costs.

219

ATTACHMENT ••.•.p..__....-
PAGE ._•.~~.2..OF .•l~~..PAGES



pt. 200. App. VII

2. Base period for the allocat.ion of ind1rect
costs is the period in which such coste are in-
curred and a.ccumulAted for &llocation to ac-
tIvitiss performed in that period. The base
period normally should oolnc1de with the
government&) unit's fiec&lyear, but in any
event., must be so selectsd as to avoid Inequi-
ties in the &llocation of costs.
S. Cognizant ageTU:I/ fOT tndtrect COlts means

the Federal agency rllll))Onalblefor reviewillg
and approving the 1I'0vernment&lunit's indi-
rect eoet rat.e(B)on the behalf of the Federal
Government. The cogn1E&1ltagency lor indi-
rect coate aesi.gnment.is deecribed in Appen-
dix V, Beotlon F, N8II'Otiationand Approval
of Oentral Service Pla.ns.
4. Final rate means an lnd1rect cost rate ap-

plicable to a specifted pallt period which Is
based on the actual allowable costs of the pe-
riod. A final audited rate Is not Bubject to
a.djustment.

5. Fired rate means an indirect coet rate
which bas the same oharacteristics as a pre-
determined rate, except that the difference
between the estim&ted coete and the actual,
&llowable oosts of the period covered by the
rate Is carried forward as an adjustmant to
the rate computation of a subsequent period.
6. l'11llireet cost pool is the a.ccumulated

coste that. jointly benefit two or more pro-
gT&JJl8 or other coet objectives.
7. l'11lliTect cost rate Is a device for deter-

minlnll' in a reasonable manner the propor-
tion of indi%eot costs each proll'f8IDBhould
bear. It 16 the ratio (expreeeed as a percent-
age) of the indirect costa to a direct cost
base.
8. ln4irect con rate proposal means the doc-

umentation prepared by a IrOvemmental unit
or subdivision thereof to 8ublltantlate ite re-
quest ror the eatabliBhment of an indirect
cost rate.
9. Predetermined rate meana an indirect coat

rate, applicable to a specified current or fu-
ture period, usually t.he governmental I1ll1t's
fifloaJ.year. ThIs rate is based on an est.ima.te
of the coste to be incurred durlnll' the period.
Except under very unusual c1rc11D1lltances,a
predetermined rate is not subjeot to adjust-
ment. (Because of legal oonstrainte, pre-
determined rates are not permitted for Fed-
eral contracte; they may, however, be used
for lI'fants or cooperative agreemente.) Pre-
determined ratee may not be used by govern-
mental units that have not submitted and
negotiated the rate with the coguizant agen-
cy for indireot costs. In view of the potential
advantages offered by this procedure, nell'O-
t1atlon of predetermined rates for indirect
costs for a period of two to four years Bhould
be the norm in those situations where the
cost experience and other pertinent facts
availa.ble are deemed eumcient to enable the
parties involved to rea.ch an informed judg-
ment as to the probable level of indirect
costs during the ensuing a.ccounting periods.

2 CFR Ch. II (1-1-15 EdIt1on)

10. Prol1UionoJ ra~ means a temporary indi-
rect cost rate applicable to a sp801l1edperiod
which Ie used for funding, interim reimburse-
ment, and reporting indirect costa on Fed-
er&l awarde pending the establlBhmant of a
"final" rate for that period.

C. ALLOCATION OF INDIRECT COSTS AND
IlllTERMINATION OF lNDIRZCT COST RATES

1. General

a. Where a governmental unit's depart-
ment or agency has only one m&jor function,
or where all ita major functions benel1t from
the indirect coste to approlDmately the aame
degrse, the allocation of indirect coste and
the oomputation of an indirect OOBt rate may
be accompllehed through a1mpl1f1edaiioca-
tton procedures as described in subsection 2.
b. Where a governmental unit's depart-

mant or agency has several major functions
whicb benefit from its indirect 008te in Vary-
Ing degrees, the &llocatioD of indirect costs
may require the accumulAtion of such coste
into sepa.r&te cost groupings which then are
allocated individually to benel1tted func-
tiona by means ofa base which beat meas-
urea the relative degree of henel1t. The indi-
rect coats allocated to ea.ch function are
then distributed to individual Federal
awarde and othsr activities included in that
funotlon by mea.na of an indirect cost, rate(s).
c. Specific methods for &llocatlnll' indirect

coste and computlnll' indi%ect cost rates
along with the conditions under which each
method Bhould be used are described in sub-
sections 2, 3 and 4.

2. Simplifaed Method

a. Where a non-Federal entity'S major
functions benel1t from ite indi%ect ooste to
approlDmt.tely the same degree, the alloca-
tion or indirect costs m&y be accomplished
by (1) claB&1tyln&'the non-Federal antlty's
tot&l ooete for the base period as either di-
rect or indirect, and (2) d1v1d1ngthe total al-
lowable indirect coets (net of applicable
credits) by an equitable distribution base.
The result of this proceee is an 1nd1rect cost
rate which is I18ed to distribute indirect
coate to individual Federal awarde. The rate
should be expressed as the percentage whicb
the total amount of allowable indlreot ooste
bears to the base selected. This method
Bhould also be used wbere a governmental
unit.'s department or agency bas only one
major funotion encompaeelnll'a number of in-
dividual projecte or activities. and may be
used where the level of Federal aWlLl'dsto
thllt department. or agenoy is relatively
small.
b. Both the direct ooste and the indirect

coate must exclude capital expendit.ures and
unallowable coets. However, unallowable
coate must, be included in the direct. costs if
they represent activities to whioh indirect
coste are properly allocable.
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c. The d1Btr1butionbase may be (1)total di-
rect costs (excluding capital expenditures
a.nd other distortJ.ng tteme, such &IIpue-
through funds, subcontract! in excess of
$25,000, pa.rt101pant support oosts, eto.), (2)
direct aal&r1eaa.ndwages, or (8) &Jlotherbase
whIoh results in an equitable distribution.

3. Mvltip/e AllocatiOn Baae Method.

a. Where a non-Federal entity's indirect
coete benefit its major funCtlOl1ll1Dvarying
degrees, Buch coete muet be 80cumulated
into separate cost group1ngll. Eaob grouping
must then be allocated individually to bene-
ntted functions by mea.Dllof a baJle which
beet measures the relative benefits.

b. The cost groupiDg1lshould be Bllte.bliBhed
BO as to permit the allocation of each group-
1Dgon the basis of benefits provided to the
major funotlons. Each grouping Bhould con-
stitute a pool of expeneell tbAt are of like
cb&racter 1Dterms of the functlona they ben-
efit and in terms of the allocation base
which beet measures the relative benefits
provided to each function. The number of
separate groupings Bhould be held wlth1D
practical limite, taking into conaideratlon
the material1ty of the amounts involved and
the degree of prec1&ionneeded.

c. Actual conditions must be taken into ac-
count 1Dselecting the base to be used in allo-
cating the expenses in eacb grouping to ben-
entted funotlone. When an allocation can be
made by llS8ignment of a ooet grouping di-
rectly to the f1mot1onbenefitted, the alloca-
tion muet be made in tbAt manner. When the
expeDBea1Da grouping are more general in
nature, the allocation should be made
through the uee of a selected base which pro-
duOBl!results tbAt are equitable to both the
Federal Govermnent and the govermnental
unit. In general, any cost element or related
f.aotor a.ll8oo1&tedwith the governmtlDtal
unit's aotivitles 1&poteDtla.lly adaptable for
uee as an allocation base provided that: (1) It
can readily be expressed in terms of dolla.re
or other quantltatlve measuree (total direot
coste, direot ealar1ea and wages, staff hOurs
appl1ed, square feet used, hours of UllA&'e,
number of documents proceeaed, population
served, and the like), and (2) it 1&common to
the benefitted funot1ons during the beee pe.
riod.

d. Except where a epecla.l indireot cost
rate(s) is required in aooordanoe with para-
graph (C)(4) of th1B Appendix, the separate
groupings of indirect coats allocated to each
major function muet be aggregated and
treated 88 a commoa pool for that function.
The costs 1Dthe common pool must then be
distributed to individual Federal awards in-
cluded in that function by use of a single in-
direct cost rate.

e. The distribution base used 1Dcomputing
the indirect oost rate for e80b funotlon may
be (1)total direct com (excluding capital ex-
penditures and other distorting items sucb

Pt. 200, App. VII

as p&eIl-througbfunds, 8Ubawardain excees of
$25,000, pa.rt1cipant support ooets, etc.), (2)
direct salaries and wag8ll, or (8) another base
which results 1Dan equitable distribution.
An indiraot oost rate &bouldbe developed for
eaob separate indireot C08t pool developed.
The rate in each O&Ileabould be stated as the
percentage relationship between the par-
ticular indlrect coet pool and the distribu-
tion base identified with that pool.

~. SpecIa.l hldire.ct Coat Rates

a. In some instanoes. a Bingle indlrect cost
rate for all activities of a non-Federal entity
or for each major function of the agency may
not be appropriate. It may not take into 80-
oount those different f.aotors which may sub-
stantially affect the indlreot coste applicable
to a particular program or group of pro-
grams. The f.aotol'llmay include the physical
location of the work, the level of adm1n1etra-
tlve support reQuired, the nature of the fa.-
cilitlea or other resources employed, the or-
ganizational arrangements need, or any com-
bination thereof. When a partloular Federal
award is carried out in an environment
which appe&l'll to generate a e1gn1t1cantly
dl1Jerent level of 1Dd1rectoosts, provisions
abould be made for a separate indirect cost
pool applicable to that Federal award. The
separate indirect cost pool should be devel-
oped during the course of the regular alloca-
tion process, and the separate indirect cost
rate resulting therefrom Bhouldbe used, pro-
vided th •.t: (1) The rate differs signlt1cantly
from the rate which would have been devel-
oped under paragraphs (C)(2) and (C)(3) of
this Appendix, and (2) the Federal award to
which the rate would apply ill material In
amount.

b. Where Faderal statutes restriot the re-
imbursement of cert&1n indirect C08ts. it
may be neoessary to develop a spec1&lrate
for the affected Federal award. Where a "re-
strictsd rate" 1&required, the same proce-
dure for developing a non-restrioted rate w111
be used except for the addltloD&l step of the
el1mination from the indirect COlltpool thoae
costs for which the law prohibits reimburse-
ment.

D. SUBMISSION AND I>oculIi:NTATlONOF
PJIOPOSAL8

1. Submission of Indirect Cost Rate PT01l0~als

a. All departmente or agencies of the gov-
ernmental unit desiring to cla.1m indirect
costs under Federal awards must prepare an
Indirect coet rate proposal and related docu-
mentation to support those coets. The pro-
posal and related docwnentation muet be re-
tained for audit 1D accordance with the
records retention requirements oontained in
1200.838 Retention Requirements tor Records.

b. A governmental department or agency
unit that receives more than S35 million in
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direct Federal funding mUBteubmit Its Indi-
rect cost rate proposal to ita cognizant a.gen-
cy for lnd1rect coate. Other government.a.l de-
partment or a.gencymust develop an indirect
cost proposal In accordance with the rellu1re-
menta oC this Part and maintain the proposal
and related supporting documentation for
8oudlt. These governmental departments or
agenc1ee a.re not rellu1red to submit their
propoB&leunletl8 they a.re spec1f1cally re-
quested to do so by the cognizant a.gency for
Indirect COIIts.Where a non-Federal entity
only receivea CundB&8 •. llubrec1pient. the
paee-tbrough entity will be relpoDllible Cor
negotia.tiJIg andlor monitoring the 8ubrecipi-
ent's indirect costs.
c. Ea.ch Indian tribal govsrmnent dee1ring

reimbursement of Indirect costs must submit
Its indirect cost propoB&lto the Department
of the Interior (its cognizant a.gency for indi-
rect coats).
d. Indirect cost proposals must be devel-

oped (and. when required. submitted) within
s11 months a.fter the clole of the govern-
ment.a.lunit's fiscal year, unlees an exception
i6 approved by the cognizant agency for indi-
rect costs. II the proposed central service
coat alloca.tion plan Cor the ll&II1eperiod bas
not been approved by that time. the indirect
coat proposa.l may be prepa.red including an
amcunt for central Bervicee t.h&t ia baled on
the la.test CederallY;LJlprovedcentral service
cost allccatlon pllW. The difference between
tbese central service amounts and the
amcunts ultimately approved will be com-
pensated for by IW a.djustment in a subse-
quent period.

2. Documentation of Proposals

The following must be included with each
indirect coat proposal:
a. The rates propoaed. Including aubaldla.ry

work weets and other relevant data.. oroBS
referenced and reconcUed to the financial
data noted In subsection b. Allocated Cllntrai
service costs will be supported by the SUlD-
mary ts.ble included In the approved central
service coat allocation plan. Th1a aumma.ry
table is not required to be submitted with
the indirect cost prcpoaallf the central aarv-
Ice cost allocation plan for the same Clocal
year bas been approved by the cognizant
agency for indirect costs and ia available to
the funding agency.
b. A COpyof the flnancial data (financial

statements. compreheDllive annual flnanclal
report. executive budgate. account1Dg re-
ports. etc.) upon which the rate ia bued. Ad-
jWltments reaultlng from the ase of
una.udlted d&t&will be recognized. where ap-
propriate. by the Federal cogDlZa.ntagency
for indirect costs In a subsequent propoB&l.
c. The appro;dma.te amount of direct ba.se

coate Incurred under Federal awards. Theae
cOllts should be broken out between salaries
and wages and other direct costs.

2 CFR Ch. II (1-1-15 Edition)

d. A ohart showing the organisational
structure of the agency during the period for
which the prc]108&lapplies. along with a
functional statement(e) noting the duties
andlor responeib1lities of all units tba.t com-
prise the agency. (Once thia i8 submitted.
onlY rev1aions need be submitted with subse-
quent proposals.)

3. ReqWt"ed certification.

Each indirect cost ra.te propoaal must be
accompanied by a certlflcation in the fol-
lowing form:

CERTIFICATE 0]1"DmIRECT COSTs

This is to cert11Ythat I have reviewed the
indirect cost ra.te pxoposal submitted here-
with and to the beat of my knowledge and
belief:

(1) All coate included in tbis proposal [iden-
tify date] to establleb bUling or final indi-
rect costs rates for [Identify period covered
by rate) are allowable in accordance with the
rBlluirements of the Federal award(s) to
which they apply and the provisions of thie
Part. Unallowable coets have been a.djusted
for in allocating coste &8 indicated In the in-
direct cost, proposal
(2) All costa included in thiB propoaal are

properlY allocable to ll'ederal awardB on the
basis of a beneficial or caus&l relationship
between the expeIlllBllIncUlTedand the agree-
mente to which they are allocated in accord-
anee with applicable requirements. Further,
the IlS.nlSCOlltsthat have been tzsa.ted &8 in-
direct coate bave not been claimed &8 direct
costs. Similar typea of coets bave been ac-
counted for consiatently and the Federal
Government will be notified of any account-
ing cb&ng88 that would affect the predeter-
mined rate.
I declare that the foregoing ia true and cor-
rect.

Governmental Unit:
Slgna.ture:
Name of Offlcia.l:
Title:
Date of Execution: --- ------

E. NBOOTlATlON ANDAPPItOVAL OF RATES.

1. Indirect coet rates will be revieWed. ne-
gotiated. and approved by the cognizant
agency on a timely bas1s. Once a rate bas
been agreed upon. it will be 8ocoepted and
uaed by all Federal agencies unlB8Bprobib-
ited or limited by statute. Where a Federal
awa.rd1ng agency bas reason to beHeve that
special opera.t1DgCaoto1'6affecting Its Fed-
eral awards necess1\ate apecial indirect cost,
rates, the funding agency will. prior to the
time the rates are negotl&ted. notifY the cog-
nizant agency for indirect coets.
2. The U88 cf predetermined rates. if al-

lowed. is encouraged where the cognlzant
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agency for ulCDrect costa hll.8rell.8oD&ble&.8-
eursnoe based on put experience and rell-
able projection of the non-Federal entity's
coete, that the rate is not likely to exceed a
rate based on actual ooeta. Long-term agree-
mente utilis1ng predetermined rates extend-
~ over two or more years are encouraged,
where appropriate.
3. Tbe rel!ulta of each negotiation must be

forma.l1zed in a written a.greemenL between
the cogniza.nt agenCY for indireCt coste foIld
the governmental unit. This agreement will
be subject to re-opeD1ng 1f the agreement is
subsequently found to violate a statute, or
the iDforma.tion upon which the pl&nwas ne-
gotiated Is later found to be materially in-
complete or Inaccurate. Tbe agreed upon
rates must, be made avallable to all Federal
agencies for their use.
4. Refunds must be made if proposals are

later found to have included costs that (a)
are unallowable (I) as spec111edby law or reg-
ulation, (11) as Identified in IllOO.420 Cone1der-
ations for selected items of cost. of this Part,
or (111)by the terms foIldconditions of Fed-
era.! awards, or (b) are unallowable because
they are clearly not allocable to Federal
awards. These adjustments or refunds will be
made regardless of the type of rate nego-
tiated (predetermined, f1na.l..fixed, or provi-
sional).

F. 0'niER POLICIES

1. FriflI/e Bene/it Rates

If overall friDge benefit rates are not ap-
proved for the g"overnmental unit as part of
the centra.! service cost allocation plan,
these rates will be reviewed, negotiated and
approved for individual recipient agencies
during the indirect cost negotiation prccesa,
In these cases, a propolled trlnge benefit rate
computation should accompany the indirect
cost proposal. If fringe benetl.t rates are not
used at the recipient agency level (t.e., the
agency specifically Ident11l.es friDge benefit
coste to individual employees), the govern-
mental unit should BO advise the cognizant
agency for indirect COSWl.

2. Billed Services P'rovlded bll the Recipient
Ageney

In some cases, governmental departments
or agencies (components of the govern-
mental unit) provide and bill for services
eimilsr to those covered by central service
cost allocation plans (e.g.. computer een-
ten). Where this occurs, the gcvernmental
depa.rtment5 or agencies (components of the
governmental unit)should be gn1ded by the
requirements in Appendix V rela.ttng to the
development of billing rates and documenta-
tion requlrement5, and should advise the
cognizant agency for Indirect costs of follY
billed services. Reviews of these types of
services (Including reviews of costlnglbi1l1ng
methodology, profits or losses, etc.) will be
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made on a case-by-oase basts as W&rnUltedby
the ctroumstancee Involved.

3. Indirect Cost AllocaU/l1l.! Not Using Rates

In certain situations, governmental de-
partments or agenclee (componente of the
governmental unit), because of the nature of
their Federal awards, may be required to de-
velop a cost allocation plan that distributes
Indirect (and, in some caees. direct) costs to
the speCific funding sources. In these cases, a
narrative coet allocation methodology
should be developed, documented, mam-
ta1Ded for audit, or submitted, as appro-
pria.te, to the cogntzant agency for indirect
coste for review, negotiation. and approval.

4. Appeals

If a dispute &.risesin a negottation of an in-
direct cost rate (or other rate) between the
cognizant agency for 1ndlrect coste and the
governmental unit, the dispute must be re-
solved in accordance with the a.ppeale proce-
dures of the cogn1za.nt &!rBnCyfor indirect
coste.

5. Collection 0/ Unallowable Costs and
Erroneous Payments

Coste specl!1CallYIdentified as unallowable
and charg"ed to Federal awards either di-
rectly or indirectly wUI be refunded (includ-
ing interest chargeable in accordance with
appl1cable Federal cogn1zant agency for Indi-
rect costa rBK"ulationa).

6. OMB A6Iutance

To the extent that problems are encoun-
tered &mong the Federal agencies or govern-
mental untta in connection with the negotia-
tion and a.ppraval prOce8S,OMBwUI lend as-
sistance, as required, to resolve such prob-
lems in a timely manner.
[78 FR 78608, Dec. 36, 2013, as amended at 79
FR 75889, Dec. 19, 2(14)

ApPENDIX VIII TO PART 200-NONPROFIT
ORGANIZATIONS EXEMPTED FROM
SUBPART E-COST PRINClPLES OF
PART 200

1. Advance Technology Institute (ATI),
Charleston. South Carolina

2. Aerospace Corporation. El Segundo. Cali-
fornia

3. American Institutes of Research (Am),
Washington. DC

4. Argonne National Laboratory. Chicago. n-
linois

Ii. AtomiC Casualty commtssron, Wasb-
ington. DC

6. Battelle Memor1al Institute,
Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
NewYork
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8. Charles Stark Draper Labora.tory, Incor-
porated, Cambridge, Ma.s8a.cbusette

9. CNACorporation (CNAC),Alexa.ndria, vir-
ginia

10. Environmental Institute of Michigan,
Ann Arbor, Micbiga.n

11. Georgia Inst1tute of Technology/Georgia
Tech Applied Researob CorporatlonlGeor·
gia. Te<:b ReBeuch Institute, Atlanta,
Georgia.

12. Hanford Environmental Health FO\lDda.-
tion, Ricbland, Wa.ablngton

13. ITTReeeuch Institute, Chicago, Illlnois
14. Institute DC Gas Technology, Chloago, D-
llnols

16. InBtitute Cor Defense Ana.lysiB, Alexan-
dria. Vlrgtnta

16. LMI, MoLean, Virginia
17. Mitre Corporation. Bedford. Ma.ssa.cbu-
eette

18. Nob116,lDc.• Fa.lls Church, VirgiDia
19.Naticmal Radiological Astronomy Observ-
atory, Green Bank, West Virginia

20. National Renewable Energy Laboratory.
Golden, Colorado

21. Oak Ridge All80ciated Universitiea. Oak
Ridge, TezmetlS6e

22. Rand Corporation. Banta Montca, Oal1-
Comta

23. R.e6earch Triangle Institute, Research
Triangle Park, North Carolina.

24. Riveratde Reaearcb Institute, New York.
New York

25. South Carolina. Reaearch Authority
(SeRA), Charleston. South Carolina.

26. Southern Research Institute, Bir-
mingham, Alabama

27. Southwest Re8ea.rcb Institute, San Anto-
nio, Tex8.B

38. SlU International, Menlo Park, Californta
29. Syracue ReBearch Corporation. Syra-
cuse, New York

2 CFR Ch. II (1-1-15 Edition)

30. Untveratties Research Association, lDcor-
parated (National Acceleration Lab), Ar-
gonne, DllnoiB

31. Urban Institute. Washington DC
32. Non-profit Insurance compantea, Buch as
Blue Cross and Blue Sble1d Organizations

33. Other non-protlt orga,ntzatlons as nego-
tiated with Federal awarding agencies

APPENDIX IX TOPART 200-HOSPITAL
COST PRINCIPLES

Baaed on initial feedback, OMBpropoaea to
establish a review proce88 to cone1der exist-
ing boIlpltal cost determine how beet to up-
date and align them with this Part. Until
such time lI.Il revi.lled guidance Is proposed
and implemented ror hospitals, the existing
principles located at 45 CFR Part 76 Appen-
dix E, entitled "Principles for Determining
Cost Applicable to Research and Develop-
ment Under Grante and Contracts with Hos-
pitals," remain in effect.
[78 FR 78608, Dec. 26, 2013,as amended at 79
FR 75889, Dec. 19,2014]

APPENDIXX TOPART 200--DATA
COLLECTION FORM (FORM SF-SAC)

The Data Collection Form SF-SAC ie
available on the FAC Web site.

ApPENDIXXI TOPART 2OO--COMPLlANCE
SUPPLEMENT

The comp11ance supplement is available on
the OMBWeb site: (e.g. Cor2013here http://
www.1Dhitehou,e./}ovIombIciTcularsl)

PARTS 2Dl-299 [RESERVED]
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2525 GRANDAIIENUE • LONG BEACH, CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Ciinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT
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Business Associate Agreement
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2. OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the policies and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered Entity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident. involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(c) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

ATIACHMENT .....• ~ ••.•.....
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

f. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Protected Health Information. Business Associate

ATTACHMENT L_ .
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

i. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

j. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(j) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

3. PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the

AIT ACHMENT €: .
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.502(j)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes.
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this special restriction and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate's use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

£::;.
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Cause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

AIT ACHMENT f. _.._
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA Regulations and
the HITECH Act.

10. LAW. This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11. ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,

£-ATTACHMENT •...••••..••......
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

1G. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

17. CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.

ISATIACHMENT •......•..•.•.....
{3 l\)PAGE , _. OF •..••....... PAGES



Business Associate Agreement
Page 9

IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Title: __ C_€O _

______ ,20_ By _

Title:, _

CITY OF LONG BEACH, a municipal
corporation

~

EXECUTEDPURSUANT
BY~ c--,-J TO SECTION 301 OF

- THE CITY CHARTER.
City Manager or designee

Assistant City Manager
"City"

i?1Ic... The foregoing Agreement is hereby approved as to form this~day of

~'201h-.
CHARLES PARKIN, City Attorney

By ~+P'=ep~u-ty---

ATI ACHMENT ...•.••~ .•.•._•.
V1 I\)PAGE •.......•... OF .•.•..•..... PAGES



This page intentionally left blank.

ATTACHMENT •.•.•.~ •••.•.- •.
PAGE ..J~.....OF ...• kY..•.. PAGES



Attachment "F"



This page intentionally left blank.



2525 GRAND AVENUE • LONG BEACH. CALIFORNIA 90815 • (562) 570-4000 • FAX: (562) 570-4049

CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

2. The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

3. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier
covered transaction," "partlclpant," "person," "primary covered transaction,"
"principal," "proposal," and "voluntarily excluded," as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

4. The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.

6. A participant in a covered transaction may rely upon a certification of partiCipant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7. Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

fAIT ACHMENT ••._._••••• _
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clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government. the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension. 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

Agreement Number: C·~lt'1~lX'il\'i"o1 Contract Agency: )AttWtl Wfth bnulcl o( US ~IL~

ntative: ~\O p\ l,.cN J c..c Q

e ~), ~
Date
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CITY OF LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 670-4000 • FAX: (562) 570--4049

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code,

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of hislher knowledge and belief, that:

1, No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement,
and any extension, continuation, renewal, amendment or modification of said
documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying" in accordance with its instructions,
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PAGE ~ OF J PAGES



CERTIFICATION REGARDING LOBBYING
Page 2

3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.
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