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FIRST AMENDMENT TO CONTRACT NO. 34867

34867

THIS FIRST AMENDMENT TO CONTRACT NO. 34867 is made and

entered, in duplicate, as of March 21, 2018 for reference purposes only, pursuant to a
minute order adopted by the City Council of the City of Long Beach at its meeting held on
November 14, 2017, by and between SULLY-MILLER CONTRACTING COMPANY, a
Delaware corporation (“Contractor”), whose address is 135 S. State College Blvd., Suite
400, Brea, California 92821, and the CITY OF LONG BEACH, a municipal corporation
(“City”).

WHEREAS, City and Contractor entered into Contract No. 34867 whereby
Contracior agreed to provide the work described in Project Plans and Specifications No.
R-7064 for Willow Street Pedestrian Improvements; and

WHEREAS, the Project has been approved for Cal Trans funding; and

WHEREAS, certain contract provisions are necessary in order to accept the
funding;

NOW, THEREFORE, in consideration of the mutual terms and conditions
herein contained, the parties agree as follows:

1. Section 21 of Contract No. 34867 is hereby amended and restated to
read as follows:

“21.  AUDIT. If payment of any part of the consideration for this Contract is
made with federal, state or county funds and a condition to the use of those funds by City
is a requirement that City render an accounting or otherwise account for said funds, then
City shall have the right at all reasonable times to examine, audit, inspect, review, extract
information from, and copy all books, records, accounts and other information relating to
this Contract.” |

2. Section 31 is hereby added to Contract No. 34867 io read as follows:

“31. FEDERAL-AID PROVISIONS. The work to be performed under this

Contract will be financed in whole or in part with Federal funds, and therefore all of the
§ o i

LTV:bg A17-01825 Seahd

LAApps\CtyLaw3Z\WPDoss\DO1 5\POSA00865 732 dosx




OFFICE OF THE CITY ATTORNEY

CHARLES PARKIN, City Attorney
333 West QOcean Boulevard, 11th Floor

Lona Beach. CA 80802-4664

o O oo N O O A W

|3 N 1 T % TR % R . % TN % TN %o SRR o TN \ Vo TP Wi GO WO U S SO S GO S
o N o0 o b W N = O O 0~ W NN =

statutes, rules and regulations promulgated by the Federal Government and applicable to
work financed in whole or in part with Federal funds will apply tc such work. Gontractor
shall complete and deliver to City the United States Department of Transportation Form
Federal Highway Administration (FHWA) 1273 “Required Contract Provisions, Federal-Aid
Construction Contracts,” attached as Exhibit “E” and incorporated by reference.”

3. The United States Department of Transportation Form Federal
Highway Administration (FHWA) 1273 is attached hereto as Exhibit “E” and incorporated
herein.

4, Except as expressly modified herein, all of the terms and conditions
contained in Agreement No. 34867 are ratified and confirmed and shall remain in full force
and effect.
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IN WITNESS WHERECF, the parties have caused this document to be duly

executed with all formalities required by law as of the date first stated above.

SULLY-MILLER CONTRACTING
COMPANerIaware corporation

MARCH 23, 2018 , 2018 By
Name DENNIS GANSEN
Title_ VICE PRESIDENT

*%* SEE ATTACHED CORPORATE RESOLUTION ***
, 2018 By ‘

Name
Title

“Contractor”

CITY OF LONG BEACH, a municipal

] corporation .
3196 , 2018 By @ D@ij/
: City Manager
“City”

This, First Amendment to Contract No. 34867 is approved as o form on

3! 7 o018,
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CERTIFICATE OF INCUMBENCY AND RESOLUTION

I, Anthony L. Martino, 11, do hereby certify that 1 am the Secretary of Sully-Miller Contracting
Company, a Delaware corporation, and that as such I have access to and custody of the corporate

records and minute books of said corporation.

And 1 do hereby further certify that the following persons are duly elected officers of said

corporation.

TITLE
Chairman Of The Board
President

Vice President, CFO & Treasurer

Vice President of Operations
Vice President

Vice President

Secretary

Assistant Secretaty

NAME

John Harrington

John Harrington

Christian Ransinangue
William Joseph Thomas Boyd
Scott Bottomley

Dennis Gansen

Anthony L. Martino II
Raymond Sanchez

)

I further certify that the following is a ttue and correct copy of a resolution duly adopted by the
Board of Directors of said Company at a meeting held on December 9, 2016, and that this
resolution has not been in any way rescinded, annulled, or revoked but the same is still in full

force and effect:

“BID TENDERS: GENERAL

RESOLVED, that any officer of the Corporation be and they hereby are
authorized in the name and on behalf of the Corporation, under its corporate
seal or otherwise (i) to prepare proposals and bids for the supplying of
construction materials and the performance by itself or in joint venture, of
work of whatsoever nature in connection with the construction or paving of
highways, roads and airports and in connection with earthworks and civil
engineering projects of all kinds, together with all work incidental thereto, (if)
to execute and submit any and all such proposals and bids to any governmental
authority, instrumentality, or agency of the United States, its several states,
territories and possessions, including without limitation, any municipality or
other political or corporate subdivision thercof, and to any corporation,
partnership, sole proprictorship, or other business entity, (iil) in connection
with any such submission, to deliver bid deposits or bonds as may be required
and (iv) to execute and deliver definitive agreements binding the Corporation
to perform work in accordance with any proposals and bids authorized

hereby.”

IN WITNESS WHEREOQF, I have hereunto sct my hand and affixed the corporate seal this 2nd

day of May 2017.

(SEAL)

e

Sithony L. Martitio, 11

Secretary

Sully-Miller Contracting Company
135 S. State College Blvd., Ste. 400
Brea, CA 92821
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Local Assistance Procedures Manual

Fxhibit 12-G
Required Federal-Aid Contract Language

I, Genaral

1. Nondiscrimination

.  No segregated Fadilities

V. DavisBacon and Related Act Provisions

V. Contract Work Hours and Safety Standards Act Provisions

Vi, Sublettingor Assigning the Contract

VIi.  Safety: AccidentPrevention

VIIl. False Statements Conceming Highway Projects

IX.  tmplementation of Clean Air Actand Federal Water Pollution
Cantrol Act

X. Comgliance with Govemment wide Suspensicn and Debament
Requirements

Xl.  Cerlification Regarding Use of Contract Fundsfor Lobbying

ATTACHMENTS
A. Employmant and MaterialsPraferencefor Appalachian Development

Highway System or Appalachian Local AccessRoad Contracts
{included in Appalachian contractsonly)

. GENERAL

ko

. Foam FHWA-1273 must be phydcally incorporatedin each
construction contract funded under Title 23 (axcluding emergency
contractssolelyintendedfor debrisremoval), The contractor (or
subcontractor) must insert this form in each subcontract and further
require itsinclusion inall lower tier subcontracts {excluding purchase
orders, rental agreementsand otheragreementsfor suppliesor
services).

The applicable requirementsof Form FHWA-1273 are incorporated by
reference forwork done underany purchase order, rental agraement or
agreement forotherservices. The prime contractorshall be responsible
forcompliance by any subcontractor, lower-fier subcontractor or service
pravider,

Farm FHWA-1273 must be included inall Federal -aid design-bulld
contracts, in all subcontractsand in lowertier sibcontracts{excluding
suhcontracts fordesign services, purchase orders, rental agreements
and otheragreementsfor suppliesorservices). The design-buildershall
ba responsible farcompliance by any subcontracter, lower-tier
subcantractararservice provider.

Contracting agencies may referance Form FHWA-1273 inbid proposal
or request far proposat documents, however, the Form FHWA-1273
must be physically incorporated (not referenced) in all contracts,
subcontracts and lower-tler subcontracts (excluding purchase ordars,
rental agreementsand other agreementsfor suppliesorsarvices raiated
to a construction conlract).

2. Subjact to the applicability criteria neted in the following sections,
these contract providonsshall apply to all warkperformed on the
contract by the contractorsown organization and withthe assistance
of workers under the contractor'simmediate superintendenceand to
all work performed on the contract by piecework, station wotk, or by
subcontract.

3. Abreach of any of the stipulaticns contained inthass Required
Contract Pravisions may be sufficient groundsforwithholding of
progress payments, withholding of final payment, termination of the
contract, suspension / debarment ar any otheraction determined o
be appropriate by the contracting agency and FHWA.

4. Selection of Labor. During the perfomanca of thiscontract, the
contractor shall not use convict laborforany purposs within the limits
of a construction project on a Federal-aid highway unlessitislabor
performed by convictswho are on parole, supervised release, or
probation. Thetemn Federat-aid highway doesnotinclude roadways
functionally classified aslocal roadsor rural minor collectors,

tt. NONDISCRIMINATION

The providonsof thissection relatedto 23 CFR Part 230 are applicable
to all Federal-aid construction contractsand ta all related construction
subcontracts of $10,000 ormore. The provisionsof 23 CFR Part 230
are notapplicable to material supply, engineering, oraschitectural
service contracts.

In addition, the contactor andall subcontractorsmust comply with the
following poficies: Executive Order 11246, 41 CFR60, 29 CFR1625-
1627, Title 23 USC Section 140, the Rehabilitation Actof 1973, as
amended {29 USC734), Tile VIl of the Civil Rights Actof 1964, as
amended,and refated regulationsincluding 49 CFR Parts21, 26 and
27;and 23 CFR Parts 200, 230, and 633.

The contractarand all subcontractarsmust comply with: the
requirementsof the Equal Opportunity Clause in 41 CFR60-1.4¢b)and,
for all congruction contracts exceeding $10,000, the Standard Federal
Equat Employment Opportunity Construction Contract Specificationsin
41 CFR 60-4.3.

Note: The U.S. Department of Labor hasexclusive authority to
detemmine compliance with Executive Order 11246 and the policiesof
the Secratary of Laborincluding4 1 CFR&0, and 28 CFR 1625-1627.
The cantracting agency andthe FEWA have the authority andthe
responsibility to ensure compliance with Title 23 USC Section 140, the
Rehabilitation Act of 1973, asamended {28 USC 794), and Title Vi of
the Civil Rights Act of 1964, asamended, and related regulations
including49 GFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and
633,

The following provision isadopled from 23 CFR 230, Appendix A, with
appropriate revisionsto conform to the U.8, Department of Labor (US
DOL) and FHWA requirements.

1. Equal Employment Opportunity: Equal employmant oppeoriunity
(EEO) requirementsnot o discriminate and te take affimative action to
assure equal opportunity asset forth underlaws, executive orders,
rules, regulations{28 CFR 35, 29 CFR 1630, 28 CFR 1625-1627, 41
CFR 60 and 49 CFR 27)and orders of the Secretary of .aboras
modifled by the provisionsprescribed hereln, and imposad purauant to
23 U.8.C. 140 shall constitute the EEO and specific affirmative action
standards forthe contractor'sproject activifiesunderthiscontract. The
provigansof the Americanswith Disabilities Act of 1990 {42 U.S.C.
12101 et seq.) set forth under 28 CFR 35 and 29 CFR 1630 are
Incomporated by reference in thiscontract. In the executionof this
contract, the contractor agreesto comply with the following minimum
specific requirement activities of EEQ:

a. The contractor will workwith the centracting agency and the Federal
Governmant to ensure that it hasmade every good faith effort to
provide egual opportunity with respect to all of itstemrmsand
conditionsof employmentand intheirreview of activitiesunderthe
confract,

b. The contractorwill accept aslis eperating policy the fallowing
stafemant:

"It is the policy of thisCompany to assure that applicanisare employed,
and that employeesare treated during employment, without regard to
theirrace, religion, sex, color, national origin, age ordisasbility. Such
action shall include: employment, upgrading, demotion, ortransfer;
recruitment orrecruitment advertising; layoff or termination; ratesof pay
or otherforms of compensation; and selection for training, including
apprenticeship, pre-apprenticeship, and/oron-the-jobfraining.”

FHWA-1273 - Revised May 1, 2012
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Local Assistance Procedures Manunal

Exhibit 12-G
Required Federal-Aid Contract Language

2. EEO Officer: The contractor will designate and make know nto
the contracting officers and EEQ Officer whowillhavea the
responsibility for and must be capable of effectively administering
and promoting and active EEQ program and who mustbe assigned
adequate authority and responsibility to do so.

3. Dissemination of Policy: Allmembers of the confractor's staff
w ho are authorized to hire, supervise, promote, and discharge
employees, or w ho recomimend such action, orw ho are
substantially involved in such action, willbe made fully cognizant of,
and willimplement, the contractor's EEO policy and contractual
responsibilities to provide EEO in each grade and classification of
amployment. To ensure that the above agreement willbe met, the
follow ing actions will be taken as a minkmum

a. Periodic meetings of supervisary and personnel office
armployees w ill be conducted before the start of w orkand then
not less often than once every six months, at w hich time the
contractor's EEQ policy and its implementation wiill be review ed
and explained. The meetings will be conducted by the EEO
Officer.

b. All new supenvisory or personnel office employees will be given
a thorough indoctrination by the EEQ Officer, covering alt major
aspects of the contractor's EEO obligations w ithin thirty days
follow ing their reporting for duty w ith the contractor.

¢, Al parsonnelw ho are engaged in direct recruitment for the
projectwillbe instructed by the EEO Officer in the contractor's
procedures for locating and hiring minorities and w omen.

d. Notices and posters setting farth the contractor's EEQ policy will
be placedin areas readily accessible to ermployees, applicants
for ermployment and potential employees.

e. The cantractor's EEQ policy and the procedures to implement
such policy w ill be brought to the attention of employees by
means of meetings, emplayee handbooks, or other appropriate
means.

4. Re cruitment: When advertising for employees, the contractor
willinclude in all advertisements for employaes the notation: "An
Equal Opportunity Employer.” All such advertisements w il be
placed in publications having a large cirgulation among minorities
and women in the area fromw hich the project w ork force would
normally be derived.

a. The contractor will, unless precluded by a valid bargaining
agreement, conduct systematic and direct recruitment through
public and private employee referral sources likely fo yield
qualified minorities and weomen. To mest this requirement, the
contractor will identify sources of potential minority group
employees, and establishw ith such identifled sources
procedures whereby minerity and w omen applicants may be
referred to the contractor for employment consideration.

b. In the event the contractor has a valid bargaining agreement
providing for exclusive hiring hall referrals, the contractor Is
expected to observe the provisions of that agreementto the
extent that the systemmeets the contractor's compliance with
EEQ contract provisions. Where implementation of such an
agreement has the effect of discriminating against minorities or
w omen, or obligates the contractor to do the same, such
implementation violates Federal nondiscrimination provisions.

¢. The contractor will encourage its present employees tarefer

5.

minorities and w omen as applicants for employment.
Information and procedures with regard ta referring such
applicants w il be discussed with employeas.

Personnel Actions: Wages, working conditions, and employee

benefits shall be established and administered, and personnel
getions of every type, including hiring, upgrading, promotion,
transfer, demotion, layoff, and termination, shall be taken w ithout
regard to race, color, religion, sex, national origin, age or disability.
The follow ing procedures shall be follow ed:

a. The contractor will conduct periodic inspections of project sites to
insure that w orking conditions and employee facilities do not
indicate discriminatory treatment of project site personnel.

b. The contractor will periodically evaluate the spread of w ages paid
w ithin sach classification to determine any evidence of
discriminatory w age practices.

G.

d.

6.

a.

The contractor will periodically review selected personnel actions
in depth to determine w hether there is evidence of discrimination.
Where evidence is found, the contractor will promplly take
corrective action. I the review indicates that the discrimination
may extend beyond the actions review ed, such corrective action
shall include all affected persons.

The contractor will promptly investigate all complaints of alleged
discrimination made to the contractor in connection with its
obligations under this contract, will attempt to resolve such
complaints, and w i take appropriate corrective action within a
reasonabletime. [f the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shallinclude such other persons. Upon
completion of each investigation, the contractor will inform every
complainant of all of their avenues of appeal.

Training and Promotion:

The contractor will assistin locating, qualifying, andincreasing
the skills of minorities and w omen w ho are applicants for
employment or currentemployees. Such efforts should be aimed
at developing fulf journey level status employees in the type of
trade or job classification invoived.

. Consistentwith the contractor's work force requirements and as

permissible under Federal and State regulations, the contractar
shall make full use of training programs, i.e., apprenticeship, and
on-the-job training programs for the geographical area of coniract
performanca. Ih the event a special provisionfor training is
provided under this cantract, this subparagraph wiltbe
superseded as indicated in the special provision. The contracting
agency may reserve training positions for personswho receive

w elfare assistance in accordance with 23 U.5.C. 140(a).

c. The contractor will advise ermployees and appficants for

employment of available training progrars and entrance
requirements for each.

d. The contractor will periodically review the training and pramotian

potentiat of employees w ho are minorities and women and will
encourage eligible employees to apply for such training and
promotion.

Page 9 0of 23
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Local Assistance Procedures Manual

Exhibit 12-G
Required Federal-Aid Contract Language

7. Unions: [f the contractor relies in whale orin part upon unions as
a source of employees, the contractor will use good faith efforts to
obtain the cocperation of such unions to increase oppartunities for
minorities and women. Actions by the contractor, either directly or
through a contractor's association acting as agent, willinclude the
procedures setforth below:

a. The contractor will use good faith efforts to develop, in
cooperation w ith the unions, joint training programs aimed
tow ard qualifying more minorities and w omen for membership
In the unions and increasing the skills of mincrities and w omen
sothat they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an EEO
clause into each union agreement to the end that such union
willbe contractually baund to refer applicants without regard to
their race, color, religion, sex, national origin, age or disability.

¢. The contractoris to abtain information as to the referral
practices and policies of the labor union exceptthat tothe
extent such information is w ithin the exclusive possession of
the fabor union and such labor union refuses tofurnishsuch
information to the contractor, the cantractor shall so certify to
the contracting agency and shallset forth w hat efforts have
been made to obtain such information.

d. In the eventthe union s unable to provide the contractor with a
reasonable flow of referrals within the fime limit setforthin the
collective bargaining agreement, the contractor wil, through
independent recruitment efforts, fill the smployment vacancies
without regard to race, color, religion, sex, national origin, age
or disability; making full efforts to obtain qualified and/or
qualifiable minorities and women. The failure of a union to
provide sufficlent referrals (even though itis obligated to
provide exclusive refermals under the terms of a collective
bargaining agreement) does not relieve the contractor fromthe
requirements of this paragraph. In the eventthe union referral
practice prevents the contractaorfrommeeting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shallimmediately notify the
contracting agency.

8. Reasonable Accommodationfor Applicants /Employees
with Dis abilities: The contractor must be familiar w ith the
requirements for and comply with the Americans w ith Disabiities
Actand all rulas and regulations established there under.
Employers must provide reasonable accommadation in all
employment activities unfess fo do so would cause an undue
hardship.

9. Selection of Subcontractors, Procurement of Materials and
Leasing of Equipment: The contractor shalf not discriminate on
the grounds of race, color, religion, sex, national origin, age or
disability in the selection and retention of subcontractors, including
procurament of materials and leases of equipment. The contractor
shall take all necessaryand reasonable steps to ensure
nondiscrimination in the administration of this contract.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors of their EEO obligations under this contract.

b. The contractor will use good faith efforts to ensure stibcontractor
compliance w ith their EEO obligations.

FHWA-1273 -- Revised May 1, 2012
10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 49 CFR Part 26 and the State DOT's U.S.
DOT-approved DBE program are incorporated by reference.

b. The contractor or subcontractor shallnot discriminate on the
basis of race, color, national origin, or sex in the performance of
this contract. The contractor shall carry out applicable
requirements of 43 CFR Part 26 in the aw ard and administration
of DOT-assisted contracts. Failure by the contractar to carry out
theserequirements is a material breach of this contract, which
may resultin the termination of this contract or such other remedy
as the contracting agency deems appropriate.

11. Records and Reports: The contractor shallkeep suchrecords
as necessary to document compliance with the EED requirements.
Such records shall be retained for a period of three years following
the date of the final payment {o the contractor for all confract work
and shall be available atreasonable times and places for Inspection
by authorized representatives of the contracting agency and the
FHWA.

a. The records kept by the contractor shall document the follow ing:

(1) The number and w orkhours of minority and non-minority group
members and women employed in each w ork classification on
the project; :

(2) The progress and efforts being made in cooperation w ith
unions, w hen applicable, to increase employment opportunities
for minotities and w omen; and

(3) The progress and efforts being made in locating, hiring, training,
qualifying, and upgrading minorities and women.

b. The contractors and suhcontractors willsubmit an arnual report
to the contracting agency each July for the duration of the
project, indicating the number of minority, w omen, and non-
minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHW A-1351. The staffing data should
representthe project w ork force on board in all or any part of the
last payroll period preceding the end of July. If on-the-job
training is being required by special provision, the contractor will
be required o collectand report training data. The employment
data should reflect the w ork force on board during all or any part
of the last payroll period preceding the end of Juiy.

ll. NONSEGREGATED FACILITIES

This provisionis applicable to all Federal-aid construction contracts
and to all related construction subcontracts of $10,000 or more.

The contractor must ensure that facilities provided for employees
are provided in such a manner that segregation on the basis of
race, color, religion, sex, or national origin cannot result. The
contractor may neither require such segregated usae by written or
oral policies nor tolerate such use by employee custom. The
contractor's obligation extends further to ensure that its employees
are not assigned to performtheir services at any lacation, under the
contractor's contrd, where the facllitfes are segregated. Theterm
"facllities” includes w alting rooms, w ark areas, restaurants and
other eating araas, time clocks, restraoms, w ashrooms, locker
rooms, and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation, and
housing provided for employees. The contractor shall provide
separate or single-user restrooms ahd hecessary dressing or
sleeping areas to assure privacy between sexes.
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Exhibit 12-G
Required Federal-Aid Contract Language

V. DAVIS-BACON AND RELATED ACT PROVISIONS

This sectionis applicable fo all Federal-aid construction projects
exceaading $2,000 and to all related subcontracts and lower-tier
subgontracts (regardless of subcontract size). The requirements
apply to all projects located within the right-of-way of a roadway that
is functionally classified as Federal-aid highw ay. This excludes
roadw ays functionally classified as localroads or rural minor
collectors, w hich are exempt. Coniracting agencies may electto
apply these requirements to other projects.

The follow ing provisions are fromthe U.S. Bepartment of Labor
regulations in 28 CFR 5.5 “Contract provisions and related matters”
with minor revisions to conformto the FHWA-1273format and
FHWA program reguirements.

1. Minimum wages

a. Alllaborers and mechanics ermployed or w orking upon the site
of the w ork, willbe paid unceonditionally and not less often than
once a week, and w ithout subsequent deduction or rebate onany
account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland
Act (29 CFR part 3)), the fullamount of w ages and bona fide fringe
benefits {or cash equivalents thereof) due attime of payment
computed at rates notless than those contained in the wage
determination of the Secretary of Labor w hich is attached hereto
and made a part hereof, regardless of any contractual relationship
w hich may be alleged to existbefw een the contractor and such
laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide
fringe benefits under section 1(b)}(2) of the Davis-Bacon Acton
behalf of laborers or mechanics are considered w ages paid ta such
taborers or mechanics, subjectto the provisions of paragraph 1.d.
of this section; also, regular contributions made or costs incurred for
more than a w eekly period {but not less often than quarterly) under
plans, funds, or programs w hich coverthe particutar w eekly period,
are deemed to be consfructively made or incurred during such

w aekly period. Such laborers and mechanics shall be paid the
appropriate w age rate and fringe benefits on the w age
determination for the classification of work actually performed,

w ithout regard to skill, except as provided in 29 CFR 5.5(a){4).
Laborers or mechanics performing w orkin more than one
classification may be compensated at the rate spacified for each
classification for the time actually w orked therein: Provided, That
the employer's payrall recards accurately set forth the time spentin
each classification inw hichwork is performed. The w age
determination (including any additional classification and w age
rates conformed under paragraph 1.b. of this section) and the
Davis-Bacon poster (WH-1321) shall be posted at all times by the
contractor and its subcontractors at the site of the workina
pron}:inent and accessible place w here it can be easily seen by the
workers.

b. {1) The contracting officershalirequire that any class of
laborers or mechanics, including helpers, w hich is not fisted in the
w age determination and w hich is to be employed under the contract
shall be classified in conformance with the w age determination. The
contracting officershall approve an additional classiflcation and
w age rate and fringe benefits therefore only w hen the following
criteria have been met:

FHWA-1273 - Revised May 1, 2012

(i} The w ork to be performed by the classification requested is not
performed by a classification in the w age determination; and

(i) The classification is utifized in the area by the construgtion
industry; and

(i) The propased wage rate, including any bona fide fringe benefits,
bears a reascnable relationship to the w age rates contained in
the w age determination.

(2) if the contractor and the laborers and mechanics to be
employed in the classification (if know n), or their
representatives, and the contracting officer agree onthe
classification and w age rate (including the amount designated
for fringe benefits whereappropriate), a report of the action
taken shall be sent by the contracting officerto the Administrator
of the Wage and Hour Division, Brployment Standards
Administration, U.S. Department of Labor, Washington, DC
20210. The Administrator, or an authorized representative, wil
approve, modify, or disapprove every additional classification
action w ithin 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

{3)In the event the contractor, the laborers or mechanics to be
employed in the classification or their representatives, and the
contracting officer do not agree on the praposed classification
and w age rate (including the amount designated for fringe
henefits, w here appropriate), the contracting officer shall refer
the questions, including the view s of allinterested parties and
the recommendation of the contracting officer, to the Wage and
Hour Administrator for determination. The Wage and Hour
Administrator, or an authorized representative, willissue a
determination w ithin 30 days of receipt and so advise the
contracting officer or will notify the contracting officer within the
30-day period that additional time is necessary.

(4) The w age rate (including fringe benefits w here appropriate)
determined pursuant to paragraphs 1.b.(2) or 1.b.(3} of this
section, shall be paid to all w orkers petforming w orkinthe
classification under this contract fromthe first day on w hich work
is performed in the classification.

¢. Whenever the minimum wage rate prescribed inthe contract for
a class of laborers or mechanics includes a fringe benefit w hich
is not expressed as an hourly rate, the contractor shall either
pay the benefit as stated in the w age determination or shall pay
flhnothc-zfr bona fide fringe benefit or an hourly cash equivalent
ereof.

d. If the contractor does not make payments to a trustee or ather
third person, the contractor may consider as part of the w ages of
any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under aplan ar
program, Provided, That the Secretary of Labor has found, upon the
w ritten request of the contractor, that the applicable standards of
the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor fo setaside in a separate accountassets for
the meeting of chligations under the plan or program.

Page 110f 23
January 2018




Local Assistance Procedures Manual

Exhibit 12-G
Required Federal-Aid Contract Language

2. Withholding

The contracting agency shall upon its ow n action or upon written
request of an authorized representative of the Department of Labor,
w ithhold or cause to be withheld fromthe contractor under this
contract, or any other Federal contract w ith the same prime
contractor, or any other federally-assisted contract subject to Davis-
Bacon prevailing w age requirements, which is held by the same
prime contractor, so much of the accrued payments or advances as
may be considered necessaiy to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subconfractor the full amount of w ages required
by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or
w orking on the site of the w ork, allor part of the w ages required by
the contract, the contracting agency may, after written notice to the
contractor, take such action as may be necessaryto causathe
suspension of any further payment, advance, or guarantee of funds
until such violations have ceased.

3. Payrolls and basicrecords

a. Payrolls and basic recards relating thereto shall be maintained
by the contractor during the course of the w ork and preserved for a
period of three years thereafter for all laborers and mechanics
w orking at the site of the w ark. Such records shall contain the
name, address, and social security number of each such w orker,
his or her correct classification, hourly rates of wages paid
{including rates of contributions or costs anticipated for bona fide
fringe benefits or cash equivalents thereof of the types descrbedin
saction 1(b)(2){B) of the Davis-Bacon Act), daily and w eeldy
number of hours w orked, deductions made and actual w ages paid.
Whenever the Sacretary of Labor has found under 29 CFR
5.5(a)(1)(iv) that the w ages of any laborer or mechanic include the
amount of any cosfs reasonably anticipated in providing bensfits
under a plan or programdescribed in section 1{b){2)(B) of the
Davis-Bacon Act, the contractor shallmaintain records w hich show
that the commitment to provide such benefits is enfarceakls, that
the plan or programis financially responsible, and that the plan or
program has been communicated in writing to the laborers or
mechanics affected, and records whichshow the costs anticipated
or the actual costincurred in providing such benefits. Contractors
employing apprentices or trainees under approved programs shall
maintain w ritten evidence of the registration of apprenticeship
programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and w age rates
prescribed inthe applicable programs.

b. {1) The contractor shallsubmit w eekly for each week in w hich
any contract w orkis performed a copy of all payrolls to the
contracting agency. The payralls submitted shall set out accurately
and completely all of the information required to be maintained
under 28 CFR 5.5{a){3)(i), except that full social security numbers
and home addresses shainot be included on w eekly transmittals.
Instead the payralls shallanly need to include an individually
identifying number for each employee ( e.g. , the last four digits of
the employee's social security number). The required w eekly payrd
infarmation may be submitted in any form desired. Optional Form
WH-347 is available for this purpose fromthe Wage and Hour
Division Web site at
hitp:ifwww.dol.goviesavhdformsAvh3d 7instrhtmor its successor
site. The prime confractor is responsible for the submission of
copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and
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current address of each covered worker, and shall provide them
upon requesttothe contracting agency for transnission to the
State DOT, the FHWA or the Wage and Hour Division of the
Department of Labar for purposes of aninvestigation or audit of
compliance w ith prevaiing w age requirements. ltis not a violation
of this section for a prime contractor to require a subcontractorto
provide addresses and social security numbers ta the prime
contractor for its own records, without weekly submission tothe
contracting agency.

{2) Each payrofl submitied shall be accompanied by a “Statement
of Compliance,” signed by the contractor or subcontractor or his
or her agent who pays or supervisesthe payment of the
persons employed under the contract and shall certify the
fallow ing:

(i) That the payroll for the payroll period contains the information
required to be provided under §5.5 (a)(3)(li} of Regulations, 29
CFR part5, the appropriate information is being maintained
under §5.5 (a)(3)(i) of Regulations, 28 CFR part 5, and that such
information is correct and complete;

(i) That each lahorer or mechanic {including each helper,
apprentice, and trainee) employed on the contract during the
payroll period has been paid the fufw eekly w ages earned,

w ithout rebate, either directly or indirectly, and thatno
deductions have been made either directly or indirectly framthe
full w ages earned, other than permissible deductions as set
forth in Regulations, 28 CFR part 3;

{iiiy That each laborer or mechanic has besn paid not less thanthe
applicable w age rates and fringe benefits or cash equivalents
for the classification of work performed, as specified in the
applicable w age determination incorporated into the contract.

(3) The w eeldy submission of a properly executed cerfification set
forth onthe reverse side of Optional Form WH-347 shall
satisfy the requirement for submission of the "Staterment of
Compliance” required by paragraph 3.b.(2) of this section.

{4) The falsification of any of the above certifications may subject
the contractar or subcontractorto civil or criminal prosecution
under section 1001 of fitle 18 and section 231 of fitle 31 of the
United States Code.

¢. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during w orking hours
on the job. I the contractor or subcontractor fails to submit the
raquired records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, fake such action as may be necessary o
cause the suspension of any further payment, advance, ar
guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may
he grounds for debarment action pursuant to 28 CFR 5.12,
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4. Apprentices andtrainees
a. Apprentices (programs of the USDOL).

Apprentices will be permitted to w ork atless than the predetermined
rate for the w orkthey perfonmed w hen they are employed pursuant
to and individually registered in a bona fide apprenticeship program
registered w ith the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer
and Labor Services, or w ith a State Apprenticeship Agency
recognized by the Office, or if a person is employed in his or her
first 90 days of probationary employment as an apprentice in such
an apprenticeship program, w ho is notindividually registeredin the
program, but w ho has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State Apprenticeship
Agency (whese appropriate) to be eligible for probationary
employment as an apprentice.

The allow able ratio of apprentices to journeymen on the job site in
any craft classification shall not be greater than the ratio permitted
to the contractor as o the entire w orkforce under the registered
program. Any w otker listed on a payroll at an apprentice w age rate,
w holis not registered or otherw ise employed as stated above, shall
be pald not less thanthe applicable w agerate onthe wage

" determination for the classification of work actually performed. In
addition, any apprentice perfarming w orkonthe job sitein excess
of the ratio permitted under the registsred programshall be paid not
less than the applicable w age rate on the w age determination for
the w ork actually perfarmed, Where a cantractor is perfarming
constructionon a projectin alocality other than that in whichits
program s registered, the ratios and w age rates (expressed in
percentages of the journeyman's hourly rate) specified in the
cohtractor’s or subcontractor's registered programshall be
observed.

Every apprentice must be paid at not less than the rate specified in
the registered programfor the apprentice's level of progress,
expressed as a percentage of the journeymen hourly rale specified
in the applicable w age determination. Apprentices shallbe paid
fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship programdoes not
specify fringe benefits, apprentices must be paid the full amount of
fringe benefits listed on the w age determination for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification, fringes
shall be paid i accerdance with that determination.

In the eventthe Office of Apprenticeship Training, Employer and
Labor Services, or a State Apprenticeship Agency recognized by
the Office, withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize apprentices atless
than the applicable predetermined rate for the w ork performed until
an acceptable programis approved.

b. Trainees {programs of the USDOL}.

Except as provided in 29 CFR 5.186, trainees willnot be permitted to
work at less than the predestermined rate for the w ork performed
unless they are employed pursuant to and individually registered in
a programw hich has received prior approval, evidenced by formal
certification by the U.S. Depattment of Lahar, Employment and
Training Administration.
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The ratio of trainees fo journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment
and Training Administration.

Every trainee must be paid at not less than the rate specified in the
approved programfor the trainee's level of progress, expressed as
a percentage of the journeyman hourly rate specified in the
applicable w age determination. Trainees shall be paid fringe
benefits in accordance with the provisions of the trainee program. I
the trainee program does not mention fringe benefits, trainees shall
he paid the fuli amount of fringe benefits listed on the w age
determination unless the Administrator of the Wage and Hour
Bivision determines that there is an apprenticeship program
associated with the correspending journeyman w aga rate enthe

w age determination w hich provides forless than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee rate
w hais notregistered and participating in a training plan approved
by the Employment and Training Adrrinistration shall be paid not
less than the applicable w age rate on the w age determination for
the classification of work actually performed. In addition, any trainee
performing w ork on the job site in excess of the ratio permitted
under the registered pregramshatt be paid not [ess than the
applicable w age rate on the w age determination for the w ork
actually performed.

In the eventthe Employment and Training Administration withdraws
approval of a tralning program, the contractor willnolonger be
permitted to utilize trainees atless than the applicable
predetermined rate for the w ork performed until an acceptable
pragramis approved.

c. Equal employment opportunity. The utilization of apprentices,
trainees and journeymen under this part shall bein conformity
w ith the equal emplayment opportunity reguirements of Executive
Order 11246, as amended, and 29 CFR part 30. i

d. Apprentices and Trainses (programs of the U.S. DOT).

Apprentices and trainees w orking under apprenticeship and skill
training programs w hich have been certifted by the Secretary of
Transportation as promoting EEO in connection w ith Federal-aid
highw ay construction programs are not subject to the requirements
of paragraph 4 of this Saction V. The straight time hourly w age
rates for apprentices and trainees under such programs wil be
established by the particular programs. The ratio of apprentices and
trainees to journeymen shallnot be greater than permitted by the
terms of the particular program.

5. Compliance with Copeland Act requirements. The contractor
shall comply w ith the requirements of 28 CFR part 3, w hich are
incorporated by reference in this contract.

6. Subcontracts. The contractor or subcontractor shallinsert
Form FHWA-1273 in any subcontracts and also require the
subcontractorsio include Form FHWA-1273 in any low ertier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor with all
the contractclauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the contract
clauses in 29 CFR 5.5 may be grounds for termination of the
contract, and for debarment as a contractor and a subcontractor as
provided in 28 CFR 5.12.
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8. Compliance with Davis -Baconand Related Act requirements.
All rulings and interpretations of the Davis-Bacon and Related Acts
contained in 28 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

9. Dis putes conceminglabor standards. Disputes arising out of
the labor standards provisions of this contract shall not be subjectto
the general disputes clause of this contract. Such disputes shallbe
resolved in accordance with the procedures of the Depariment of
Labor setforthin 29 CFR parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes hetw eenthe confractor (or
any of its subcontractors)and the contracting agency, the U.S.
Department of Labor, or the employees or their representatives.

10. Certification of eligibility.

a. By entering into this contract, the contractor cerfifies that neither
it {nor he or she) hot any person or firmw hohas an interastIn the
contractor's firmis a person or firmineligible to be aw arded
Government confracts by virtue of section 3(a) of the Davis-
Bacon Actor 29 CFR 5.12(a)(1).

b, No part of this contract shallbe subcontracted to any person or
firm ineligible for aw ard of a Government coniract by virtue of
saction 3(a) of the Davis-Bacon Actor 28 CFR 5.12{(a}(1).

¢. The penalty for making false statements is prescribed in the U.S.
Criminal Code, 18 U.S.C, 1001.

V. CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT

The follow ing clauses apply to any Federal-aid construction contract
in an amount in excess of $100,000 and subject to the overtime
provisions of the Contract Waork Hours and Safety Standards Act.
These clauses shallbe inserted in addition to the clauses required
by 28 CFR 5.5(a) or 28 CFR 4.8. As used in this paragraph, the
terms laborers and mechanics include w atchmen and guards.

1. Overtimerequirements. No confractor or subconiractor
contracting for any part of tha contract workwhichmay require or
involve the employment of laborers or mechanics shall require or
permit any such tabarer or mechanic in any w orkweek inw hich he
or she is employed on suchw orktow orkin excess of forly hoursin
suchw orkweek unless such laborer or mechanic receives
conpensation at a rate notless than one and one-half times the
basic rate of pay for all hours w orked in excess of forty hours in
suchworkweek,

2. Violation; liability for unpaidw ages; liquidated damages. In
the avent of any violation of the clause setforthin paragraph (1.) of
this section, the confractor and any subcontractorresponsible
therefor shalt be liable forthe unpaid w ages. In addition, such
contractor and subcontractor shaflbe liable to the United States {in
the case of work done under contract for the District of Columbia or
a territory, 1o such Disfrict or to such territory), for fiquidated
damages. Such liquidated damages shall be computed with respect
to each individual laborer or mechanic, including w atchmen and
guards, employed in violation of the clause setforth in paragraph
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3. Withholding for unpaid wages and liquidated damages. The
FHWA or the contacting agency shallupon its ow n action or upon
w ritten request of an authorized representative of the Department of
Labor withhold or cause to be w ithheld, fromany moneys payable
on account of w ork performed by the contractor or subcontractor
under any such contractor any other Federal contractw ith the
same prime contractor, or any other federally-assisted contract
subject to the Contract Work Hours and Safety Standards Act,
which s held by the same prime contractor, such sums as may be
determined to be necessary to satisfy any liabilities of such
contracior or subcontractor for unpaid w ages and liquidated
damages as provided in the clause setforthin paragraph (2.) of this
section.

4. Subcontracts. The contractor or subcontractor shallinsertin
any subcontracts the clauses set forth in paragraph (1.) through (4.)
of this section and also a clause requiring the subcontractors to
include these clauses in any low er tier subcontracts. The prime
contractor shall be responsible for compliance by any subcontractor
or low er tier subcontractorwith the clauses setforth in paragraphs
(1.)through (4.) of this section.

V1. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-ald construction contracts
on the National Highw ay System.

1. The contractor shall performw ith its ow norganization contract
w ork amounting to not less than 30 percent (or a greater
percentage if specified elsewhere in the contract) of the total
original contract price, excluding any specialty items designated
by the contracting agency. Specialty iterms may be performed
by subcontract and the amount of any such specialty items
performed may be deducted fromthe total original contract price
before computing the amount of w ork required to be performed
by the contractor's own organization (23 CFR 635.116).

a. The term “performw orkwith its own organization” refers to
w orkers employed or leased by the prime contractor, and
equipment ow ned or rented by the prime contractor, with or
w ithoui operators. Such termdoes notinclude employeas or
equipment of a subcontractoror low ertier subcontractor,
agents of the prime contractor, or any other assignees. The
term may include payments for the costs of hiring leased
employees froman employee leasing firmmeeting all relevant
Federal and State regulatory requirements. Leased
employeas may only be included in this termif the prime
confractor meets all of the follow ing conditions:

{1} the prime contractor maintains control over the supervision of
the day-to-day activities of the leased smployees,

{2) the prime contractor remains responsible for the quality of the
w arkof the leased employees;

{3) the prime contractor retains all pow er to accept or exclude
individual employees fromw ork on the project; and

{4) the prime contractor remains ultimately responsible for the
payment of predetermined minimum w ages, the submission of
payralls, statements of compliance and all other Federal
regulatory requirements.

b. “Specialty items™ shall be construed to be limited to w orkthat
requires highly specialized know ledge, abilities, or equipment
not ordinarily avallable in the type of contracting organizations
qualifled and expected to bid or propose on the contractas a
w hale and In general ara {o be limited to minor components of
the overall contract.
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(1.) of this section, in the sum of $10 for each calendar day an w hich
such individual w as required or permitted to w orkin excess of the
standard w orkweek of forty hours without payment of the
overtime w ages required by the clause setforth in paragraph (1.)
of this section.

2. The contract amount upon w hich the requirements set forth in
paragraph {1) of Section Vlis computed includes the cost of
material and manufactured praducts which are to be purchased
or produced by the confractor under the contract provisions.

w

. The contractor shall furnish (a) a competent superintendent or
supervisor whois employed by the firm, has full authority to direct
performance of the w orkin accordancewith the contract
requiraments, and is in charge of all censtruction operations
{regardless of who performs the work) and {(b) such other of its
ow n organizational resources (supervision, management, and
engineering services)as the contracting officer determines is
necessary to assurethe performance of the confract.

ES

. Na partion of the confract shall be sublet, assigned or ctherwise
dispased of except w ith the written consentof the contracting
officer, or authorized representative, and such consentwhen
given shall not be construed to relieve the contractor of any
responsibility for the fulfillment of the contract, Written consent
wilthe given anly after the contracting agency has assuredthat
aach subcontract is evidenced in writing and that it contains all
pertinent provisions and requirements of the prime confract.

5. The 30% self-perfarmance requirement of paragraph {1} is not

applicable to design-hulld confracts; however, contracting
agencies may establish their ow n self-performance requirements

VII. SAFETY: ACCIDENT PREVENTION

This provision is applicable to all Federal-aid construction contracts
and to all related subcontracts.

1. In the performance of this cantractihe contractor shall comply
with all applicable Federal, State, and local law s governing
safety, heaith, and sanitation (23 CFR 635). The contractor shall
provide all safeguards, safety devices and protective equipment
and take any other needed actions as it determines, or as the
contracting officermay determine, to be reasonably necessary
to protect the fife and heaith of employees on the job and the
safety of the public and to protect property in connection w ith the
performance of the w ork covered by the contract.

2. It is a condition of this contract, and shall be made a condition of
each subcontract, whichthe contractor entersinto pursuantto
this contract, that the contractor and any subcontractor shall not
permit any employee, in performance of the contract, tow orkin
surroundings or under conditions w hich are unsanitary,
hazardous or dangerous to his/her health or safety, as
determined under construction safety and health standards (29
CFR 1926) promuigated by the Secretary of Laber, in
agcordance with Section 107 of the Contract Work Hours and
Safety Standards Act (40 U.8.C, 3704).

3. Pursuant 1o 29 CFR 1926.3, it is a condition of this contractthat
the Secretary of Labor or authorized representativethereof, shall
have right of entry to any site of cantract performance to Inspect
or investigate the rmatter of compliance w fth the construction
safety and health standards and to carry out the duties of the
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In arder to assure high quality and durable construction in
conformity w ith approved plans and specifications and a high
degree of rellability on statements and representations made by
engineers, contractors, suppliers, and w orkers on Federal-aid
highw ay projects, itis essential that ali persons concerned with the
project performtheir functions as carefully, thoroughly, and honestly
as possible. Willful falsification, distortion, or misrepresentation wih
respectio any facts related to the projectis a violation of Federal
taw . To prevent any misunderstanding regarding the seriousness of
these and similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highw ay project (23 CFR 635) in ane or more places
w here it is readily available to all persons concerned with the
project:

18 L.5.C. 1020 reads as follow s:

"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, orw hoever, whethera person,
association, firm, or corparation, know ingly makes any false
statement, false representation, or false report as tothe character,
quality, quantity, or cost of the material used or to be used, or the
quantity or quality of the w ork performed or to be performed, or the
cost thereof in connection w ith the submission of plans, maps,
specifications, contracts, or costs of construction on any highw ay or
related project submitied for approvalto the Secretary of
Transportation; or

Whoever know ingly makes any false statement, false
representation, false report or false claimw ith respect tothe
character, quality, quantity, or cost of any w ork performed or to be
performed, or materials furnished or to be furnished, in connection
w ith the construction of any highway of related project approved by
the Secretary of Transportation; or

Whoever know ingly makes any false statementor false
representation as to material factin any statement, certificate, or
report submitted pursuant to provisions of the Federal-aid Roads
Actapproved July 1, 1916, (39 Stat. 358), as amended and
supplemented; ‘

Shall be fined underthis title or imprisoned not more than 5 years
or both.”

B IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction coniracts
and to all related subcontracts.

By submission of this bid/proposal or the execution of this contract,
or subcontract, as appropriate, the bidder, proposer, Federal-aid
construction contractor, or subcontractor, as appropriate, will be
deemed tohave stipulated as follow s:

1. That any personw hols or will be utilized in the performance of
this contractis not prohibited fromreceivingan awardduetoa
violation of Section 508 of the Clean Water Actor Section 306 of
the Clean Air Act.

2. That the confractor agrees to include or cause to be included the
requirements of paragraph (1) of this Section X in every
subcontract, and further agreesto take stich action as the
contracting agency may direct as a means of enforeing such
requirements.
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Secretary under Section 147 of the Contract Work Hours and
Safety Standards Act (40 U.8.C.3704).

VIll. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provisionis applicable to af Federal-aid construction contracts
and to all related subcontracts.

1. Instructions for Certification— First Tier Participants:

a, By sighing and submitting this proposal, the prospective first tier
participantis providing the certification set aut below ,

b. The inability of a personto provide the certification satout below
w il not necessarily result in denial of participation in this covered
transaction. The prospective first tier participant shall submit an
axplanation of w hy it cannot provide the certification set out below .
The certification or explanation w ill be considered in connection
w ith the department or agency's determination w hetherto enter
into this transaction. How ever, failure of the prospective first tier
participant to furnish a certification or an explanation shall
disquzlify such a person from participationin this transaction.

¢. The certification in this clauseis a material representation of fact
upon w hich reliance was pfaced when the confracting agency
determined to enter into this transaction. If it is later determined
that the prospective participant knowingly rendered an erroneaus
certification, in addition to other remedies available to the Federal
Government, the contracting agency may terminate this
transaction for cause of default,

d. The prospective first tier participant shall provide immediate w ritien
notice to the contracting agency to w homthis propesalis
submitted if any time the prospective first tier participant learns that
its certification was erroneous when submitted or has become
erroheous by reason of changed circumstances.
e. The terms “"covered transaction,” "debarred,” "suspended,”
"ineligible," “"participant,” "person,” "principal,” and "voluntarily
excluded," as used in this clause, are definedin 2 CFR Parts 180
and 1200. "First Tier Covered Transactions” refersio any covered
transaction betw een a graniee or subgrantee of Federalfunds and
a participant (such as the prime or general contract). “Lower Tier
Covered Transactions” refersto any covered transaction under a
First Tier Covered Transaction (such as subcontracts). “First Tier
Participant” refers to the participant w ho has enteredinto a
covered transaction with a grantee or subgrantees of Federal funds
(such as the prime or general contractor). “Lower Tier Participant”
refers any participant who has entered into a covered transaction
with a First Tier Participant or other Low er Tier Participants (such
as subcontractors and suppliers).

f. The prospsective first tier participant agrees by subitting this
proposalthat, should the proposed covered transaction be entered
into, it shall not know ingly enter into any low er tier covered
transaction with a person who is debarred, suspended, declared
ineligible, or voluntarily excluded fromparticipationin this covered
transaction, unless authorized by the department or agency
entering into this transaction.

g. The prospective first tier participant further agrees by submitting
this praoposalthat it w illinclude the clause titled "Certification
Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion-Low er Tier Covered Transactions," provided by the
department or contracting agency, entering into this covered
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X. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITY AND VOLUNTARY EXCLUSION

This provision is applicable o all Federal-aid construction contracts,
design-build contracts, subcontracts, lower-tier subcontracts,
purchase orders, lease agreements, consultant contracts or any
other covered transaction requiring FHWA approval or that is
astimated to cost $25,000 or more — as definedin 2 CFR Parts 180
and 1200.

h. A participantin a covered transaction may rely upon a certification

of a prospective participant in a low er tier covered transaction that
is nat debarred, suspended, ineligible, ar voluntarily excluded from
the covered transaction, unless it know s that the certification is
arroneous, A participantis responsible for ensuring that its
principals are not suspended, debarred, or otherw ise ineligible to
participate in coveredtransactions, Te verify the eligibility of its
principals, as w ell as the eligibility of any low er tler prospective
participants, each participant may, but is nat required to, checkthe
Excluded Parties List Systemw ebsite {htps.//vww epls.gov/), which
is compiled by the General Services Administration.

i. Nothing contained in the foregoing shall be consfrued to require
the establishment of a systemof records in order to render in goad
faith the certification required by this clause. The know ledge and
information of the prospective participant is not required to exceed
that w hich is normally possessed by a prudent person in the
ordinary course of business dealings.

. Bxcept for transactions authorized under paragraph (f) of these
instructions, if a participantin a covered transaction knowingly
enters into a low er tier covered transaction with a personwho is
suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies
available to the Federal Government, the department or agency
may terminate this transaction for cause or default.

HkR KK

2. Certificaion Regarding Debarment, Suspension, [neligibility
and Voluntary Exclusion —First Tier Participants:

a. The prospective first tier participant certifies tothe bestof its
kriow ledge and belief, that it and its principals:

(1) Arenot presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal department
or agency,;

(2) Have not within a three-year period preceding this propesal
been convicted of or had a civiijudgment rendered against them
for commission of fraud or a criminal offense in connection with
ohtaihing, attempting to obtain, or performing a public (Fedetal,
State ar [ocal) transaction or contractunder a public transaction;
violation of Federal or State antitrust statutes or commission of
aembezzlement, theft, forgery, bribery, falsification or destruction
af records, making false statements, or receiving sfolen

property;

{3) Are notpresently indicted for or otherw ise criminally or civilly
charged by a governmental entity (Federal, State or local) with
commission of any of the offenses enumerated in paragraph
{a)(2) of this certification; and

{4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or defauit.
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transaction, w ithout modification, in all low er tier covered
transactions and in all soficitations for low er tier covered
transactions exceeding the $25,000 threshald,

2. Instructions for Certification - Lower Tier Participants:

(Applicable to ali subcontracts, purchase orders and other low ertier
transactions requiting prior FHWA approval or estimated to cost
$25,000 or more - 2 CFR Parts 180 and 1200)

a. By signing and submitting this proposal, the prospective lower tier
is providing the certification set outbelow .

b. The certification inthis clause is a material representation of fact
upon w hich reliance was placed when this fransaction was
entered into. If it is later determined that the prospective lower tler
participant know ingly rendered an erroneous certification, in
addition to other remedies available to the Federal Government,
the department, or agency w ith which this transaction ariginated
may pursue avallable remedies, including suspension and/or
debarment.

c. The prospective low er tier participant shall provide immediate
w ritten notice to the person tow hich this proposal is submitted if
at any time the prospective low er tier participant learns that its
certification w as erroneous by reason of changed circumstances.
d. The terms "covered transaction," "debarred," "suspended,"
"ineligible,” "participant,” "person,” “principal," and "voluntarily
excluded,” as used in this clause, are definedin 2 CFR Parts 180
. and 1200. You may contactthe person tow hich this proposalis
submitted for asslstance in obtaining a copy of those regulations.
“First Tier Covered Transactlons” refers to any covered
transaction betw een a grantee or subgrantee of Federal funds
and a participant {such as the prime or general contract). “Lower
Tier Covered Transactions” refers ta any covered transaction
under a First Tier Covered Transaction (such as subcontracts).
“First Tier Participant” refers to the participant w ho has entered
into a covered transaction with a grantee or subgrantee of
Federal funds (such as the ptime or general contractor). “Lower
Tier Participant” refers any participant w hohas enteredinto a
covered transaction with a First Tier Participant or other Low er
Tier Participants (such as subcontractors and suppliers).

€. The prospective low ertier participant agrees by submitting this
proposal that, should the proposed covered transaction be
entered inta, it shall not know ingly enter into any low er tier
cavered transaction with a personwho is debarred, suspended,
declared ineligible, or voluntarily excluded fromparticipation in
this covered transaction, unless authorized by the department or
agency with which this transaction originated.

f. The prospective low ertier participant further agrees by submitting
this proposal thatit wiltinclude this clausetitled "Certification
Regarding Debarment, Suspension, Ineligibifity and Voluntary
Exclusion-Low er Tier Covered Transaction,” w ithaut modification,
in all low er tier covered transactions andin all salicitations for
low er tier covered transactions exceeding the $25,000 threshold.

. A participantin a covered transaction may rely upon a
certification of a prospective participantin a low er tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded fromthe covered transaction, unless it knows
that the certification is erroneous. A participantis responsible for
ensuring that its principals are not suspended, debarred, or
otherw ise ineligible to participate in covered transactions. To
verify the sligibility of its principals, as w ellas the eligibility of any
low er tier prospective participants, each participant may, butis
not required to, checkthe Excluded Partles List Systemw ebsite

FHWA-1273 -- Revised May 1, 2012

b. Where the prospective participant is unable to certify to any of
the statements in this certification, such prospective participant
shalt attach an explaration o this proposal.

i. Except for transactions authorized under paragraph e of these
instructions, if a participantin a covered transaction knowingly
enters into a low er tier covered transaction with a personwho is
suspended, debarred, neligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies
available to the Federal Government, the department or agency
w ith w hich this transaction originated may pursue available
ramedies, including suspension and/or debarment.

[ R R XX

Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier Participants:

1. The prospective low ertier participant certifies, by submission of
this proposal, that neither it nor its principals is presently
debarred, suspended, proposed for debarment, declared
ineligible, or voluntarlly excluded fromparticipating in covered
transactions by any Federal depattment or agency.

2. Where the prospective low er tier participant is unable to certify to
any of the statements in this certification, such prospective
participant shalt attach an explaration to this proposal.

Ak kA K

Xl. CERTIFICATION REGARDING USE OF CONTRACT FUNDS
FOR LOBBYING

This provision is applicable to all Federal-aid construction contracts
and to all related subcontracts which exceed $100,000 (49 CFR
20).

1. The prospective participant certifies, by signing and subitting
this bid or proposal, to the best of his or her know ledge and
belief, that:

a. No Federal appropriated funds have been paid or willbe paid,
by or on behalf of the undersigned, to any person for influehcing
or attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
caonnectionw ith the aw arding of any Federal contract, the
making of any Federal grant, the making of any Federal loan,
the entering into of any cooperative agreement, and the
extension, continuation, renew al, amendment, or modification of
any Federal contract, grant, loan, or cooperative agreement.

b. If any funds other than Federal appropriated funds have been
paid or will be paid to any person for influencing or attempting to
influence an officer or employee of any Federal agency, a
Mamber of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connectionw ith this
Federal confract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL,
"Disclosure Form to Report Lobbying,” in accordance withits
instructions.

2. This certification is a material represantation of fact upon w hich
reliance w as placed when this transaction was made or entered
into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by 31 U.S.C. 1352,
Any personw hofails to file the required certification shall be
subjectto a civil penalty of not less than $10,0060 and not more
than $100,000 for each such faiure.

3.The prospective participant alsc agrees by submitting its bid or
proposal that the participant shall require that the language of
this certification be Included in alf low er tier subcontracts, which
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(hitps:/fwww.epls.gov/), which is compiled by the General Services
Administration.

h. Nothing contained in the foregoing shali be construed to require
establishment of a systemof records in order te render in good
faith the certification required by this clause. The know ledge and
normally possessed by a prudent personin the ordinary course of
business dealings.

FHWA-1273 — Revised May 1, 2012

exceed information of participant s not required to exceed that
whichis $100,000 and that all such recipients shall certify and
disclose accordingly. .
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