
26 Agreement is incorporated herein by this reference. Organization shall comply fully with

27 the Grant Agreement.

1

2
3

4

5

6

7

8

9

10

11

18

19

20

21

22
23

24

25

28 III

CONTRACT FOR CONTINUUM OF CARE

34370
THIS CONTRACT FOR CONTINUUM OF CARE PROGRAM (this

"Contract") is made and entered into, in duplicate, as of July 13, 2016 for reference

purposes only, pursuant to a minute order adopted by the City Council of the City of Long

Beach at its meeting on June 9,2015, by and between CATHOLIC CHARITIES OF LOS

ANGELES, INC., a California nonprofit corporation ("Organization"), whose address is

1531 James M. Wood Boulevard, Los Angeles, California 90015, and the CITY OF LONG

BEACH, a municipal corporation (the "City").

WHEREAS, the City has received a grant from the U.S. Department of

Housing and Urban Development ("HUD") called the "Continuum of Care Program" which

deals with the needs of the homeless; and

WHEREAS, Organization provides one or more of the following: transitional

housing, permanent housing, human or social services to low-income and homeless

residents; and

WHEREAS, as part of the 2015 Continuum of Care Program Grant

Agreement ("Grant Agreement"), the City is required to enter into subcontracts with

organizations that provide housing and supportive services to the homeless and the City

has selected Organization as a sub-recipient of grant funds; and

WHEREAS, the City Council has authorized the City Manager to enter into a

contract with Organization that provides the grant funding within a maximum amount and

program accountability by the City;

NOW, THEREFORE, in consideration of the terms and conditions contained

herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant

1
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Section 2.

A. Organization shall provide supportive services in conjunction

with housing, outreach and assessment, transitional housing and supportive

services, and permanent housing or permanent supportive housing to meet the

long-term needs of the homeless in accordance with the Grant Agreement,

Attachment "A" entitled "Scope of Work", Attachment "B" entitled "Budget",

Attachment "C" entitled "24 CFR 578 Homeless Emergency Assistance and Rapid

Transition to Housing: Continuum of Care Program; Interim Final Rule, Docket No.

FR-5476-I-01, Federal Register, Volume 77, No. 147, July 31, 2012", Attachment

"0" entitled "CFR Title 2, Subtitle A, Part 200 - Uniform Administrative

Requirements, Cost Principles, and Audit Requirements for Federal Awards, 1-1-15

Edition", also known as the OMB Super Circular (which supersedes requirements

from OMB Circular A-11 0, A-122 and A-133), Attachment "E" entitled "Health

Information in Compliance with the Health Insurance Portability and Accountability

Act of 1996 (HIPAA) and the Health Information Technology for Economic and

Clinical Health Act (HITECH Act) Business Associate Agreement", Attachment "F"

entitled "Certification Regarding Debarment", and Attachment "G" entitled

"Certification Regarding Lobbying", all of which are attached hereto and

incorporated by this reference, and the Long Beach Continuum of Care Grants

Guidelines, which have been provided to Organization and are incorporated by this

reference.

B. Organization shall be responsible for adherence to all policies,

procedures, rules and regulations contained in the 2015 HUD Continuum of Care

NOFA (Notice of Funding Availability), applicable OMB Circulars, Long Beach

Continuum of Care Grants Guidelines, this Contract and attachments A-G, the City

of Long Beach Consolidated Plan, the Grant Agreement, the Request for Proposal

("RFP") and Organization's proposal in response to the RFP.

Section 3. The term of this Contract shall be the Operational Year
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beginning on July 1, 2016 and ending on June 30, 2017, including an additional 6-month

post-operational period, unless sooner terminated as provided herein.

Section 4.

A. Organization shall affirmatively and aggressively use its best

efforts to seek and obtain all possible outside funding, cash and/or in-kind match at

the rate required by 24 CFR 578.73, and mainstream resources available to

continue the services identified in this Contract. Further, Organization shall maintain

cash reserves equivalent to three (3) months of funding necessary to provide

services under this Contract.

8. Total disbursements made to Organization under this Contract

by the City shall not exceed Two Hundred Eight Thousand Nine Hundred Forty-

Three Dollars ($208,943) over the term of this Contract. Upon execution of this

Contract, the City shall disburse funds payable hereunder in due course of

payments following receipt from Organization of billing statements in a form

approved by the City showing expenditures and costs identified in Attachment "8".

C. The City shall pay to Organization the amounts specified in

Attachment "8" for the categories, criteria and rates established in that Attachment.

Organization may, with the prior written approval of the Director of the City's

Department of Health and Human Services, or his designee, make adjustments

within and among the categories of expenditures in Attachment "8"; provided,

however, that such adjustment(s) shall not cause the amount of the total budget

stated in Attachment "8" to be exceeded.

D. Organization shall prepare monthly invoices and submit them

to the City within fifteen (15) days after the end of the month in which Organization

provided services. Organization shall attach cancelled checks and other

documentation supporting the charges and the amount of required matching funds

to each invoice. Failure to submit an invoice and its accompanying documentation

within the 15-day period may result in late payment from the City. Submission of
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incorrect invoices or inadequate documentation shall result in the suspension of

payment from the City. The City reserves the right to refuse payment of an invoice

(a) received by it thirty (30) days after Organization provided the services relating to

that invoice; (b) including inallocable or ineligible expenses; or (c) for the

unauthorized expense of funds requiring written approval for budget changes or

modifications.

E. Within thirty (30) days of the date of this Contract first stated

herein, Organization shall submit to the City invoices, cancelled checks and other

documentation supporting the charges incurred and required matching funds for all

expenses incurred prior to the date of this Contract and related to this grant of funds.

F. The City closes its fiscal year during the months of August and

September; Organization acknowledges and agrees that the City's payment of

invoices will be slightly slower during that time.

G. No later than thirty (30) days after the completion of the

Operational Year during the term of this Contract, Organization shall submit to the

City a final invoice and APR certified by one of Organization's officers or by its

Executive Director. The City reserves the right to refuse payment of any outstanding

invoice if Organization fails to submit a final invoice, or certified APR within thirty

(30) days of the end of the Operational Year.

H. If the City is unable to draw down funds from HUD for

reimbursement to Organization due to failure of Organization to submit required

fiscal and programmatic documents within thirty (30) days after the end of the

Operational Year, the City cannot guarantee payment to Organization. The City will

not be obligated to pay Organization for costs incurred unless HUD releases funds

to the City. For this reason, failure of Organization to submit the final invoice and

certified APR within thirty (30) days after the end of the Operational Year may result

in loss of reimbursement of funds.

I. The City reserves the right to withhold payment of an invoice
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pending satisfactory completion of an audit, as determined by the City in its sole

discretion, or Organization's cure of a breach of this Contract, as determined by the

City in its sole discretion, after being notified of such breach by the City.

J. All reimbursement by the City is contingent upon the City's

receipt of funds from HUD. The City reserves the right to refuse payment of an

invoice until such time as it receives funds from HUD sufficient to cover the

expenses in the invoice.

Section 5.

A. Organization's records relating to the performance of this

Contract shall be kept in accordance with generally accepted accounting principles

and in the manner prescribed by the City. Organization's records shall be current

and complete. The City and HUD, and their respective representatives, shall have

the right to examine, copy, inspect, extract from, and audit financial and other

records related, directly or indirectly, to this Contract during Organization's normal

business hours to include announced and unannounced site visits during the term

of the Contract and thereafter. If examination of these financial and other records

by the City and/or HUD reveals that Organization has not used these grant funds

for the purposes and on the conditions stated in this Contract, then Organization

covenants, agrees to and shall immediately repay all or that portion of the grant

funds which were improperly used. If Organization is unable to repay all or that

portion of the grant funds, then the City will terminate all activities of Organization

under this Contract and pursue appropriate legal action to collect the funds.

Alternatively, to the extent the City has been refusing payment of any invoices, the

City may continue to withhold such funds equal to the amount of improperly used

grant funds, regardless of whether the funds being withheld by the City were

improperly used.

B. In addition, Organization shall provide any information that the

City Auditor and other City representatives require in order to monitor and evaluate
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Organization's performance hereunder. The City reserves the right to review and

request copies of all documentation related, directly or indirectly, to the program

funded by this Contract, including by way of example but not limited to, case files,

program files, policies and procedures. Organization shall provide all reports,

documents or information requested by the City within three (3) days after receipt of

a written or oral request from a City representative, unless a longer period of time is

otherwise expressly stated by the representative.

C. Organization shall comply with HUD's Homeless Management

Information System (HMIS) requirements and ensure full participation in the City's

HMIS. Organizations that provide domestic violence and legal services have been

permitted by HUD to use a comparable database to capture required data elements

that comply with HMIS data and HUD reporting requirements.

D. If Organization spends Seven Hundred Fifty Thousand Dollars

($750,000) or more in Federal funds in an Operational Year, then Organization shall

submit an audit report to the City in accordance with OMS Super Circular no later

than thirty (30) days after receipt of the audit report from Organization's auditor or

no later than nine (9) months after the end of the Operational Year, whichever is

earlier. If Organization spends less than Seven Hundred Fifty Thousand Dollars

($750,000) in Federal grant funds in an Operational Year, submission of the audited

financial statement is required.

Section 6.

A. Organization will maintain the confidentiality of records

pertaining to any individual or family that was provided family violence prevention or

treatment services through the project.

S. The address or location of any family violence project assisted

with grant funds will not be made public, except with written authorization of the

person responsible for the operation of such project.

C. Organization will establish policies and practices that are
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consistent with, and do not restrict, the exercise of rights provided by subtitle B of

title VII of the Homeless Emergency Assistance and Rapid Transition to Housing

(HEARTH) Act and other laws relating to the provision of educational and related

services to individuals and families experiencing homelessness.

D. In the case of a project that provides housing or services to

families, Organization will designate a staff person to be responsible for ensuring

that children being served in the program are enrolled in school and connected to

appropriate services in the community, including early childhood programs such as

Head Start, part C of the Individuals with Disabilities Education Act, and programs

authorized under subtitle B of title VII of the Act.

E. Organization, its officers, and employees are not debarred or

suspended from doing business with the Federal Government.

F. Organization will provide information, such as data and reports,

as required by HUD.

Section 7.

A. In the performance of this Contract, Organization shall not

discriminate against any employee, applicant for employment or service, or

subcontractor because of race, color, religion, national origin, sex, sexual

orientation, gender identity, AIDS, HIV Status, AIDS related condition, age, disability

or handicap. Organization shall take affirmative action to assure that applicants are

employed or served, and that employees and applicants are treated during

employment or services without regard to these categories. Such action shall

include but not be limited to the following: employment, upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or termination; rates of payor

other forms of compensation; and selection for training, including apprenticeship.

B. Organization shall permit access by the City or any other

agency of the County, State or Federal governments to Organization's records of

employment, employment advertisements, application forms and other pertinent
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data and records for the purpose of investigation to ascertain compliance with the

fair employment practices provisions of this Contract.

Section 8.

A. In performing services hereunder, Organization is and shall act

as an independent contractor and not as an employee, representative, or agent of

the City. Organization's obligations to and authority from the City are solely as

prescribed in this Contract. Organization expressly warrants that it will not, at any

time, hold itself out or represent that Organization or any of its agents, volunteers,

subscribers, members, officers or employees are in any manner officials, employees

or agents of the City. Organization shall not have any authority to bind the City for

any purpose.

B. Organization acknowledges and agrees that (a) the City will not

withhold taxes of any kind from Organization's compensation, (b) the City will not

secure workers' compensation or pay unemployment insurance to, for or on

Organization's behalf, and (c) the City will not provide, and Organization and

Organization's employees are not entitled to any of the usual and customary rights,

benefits or privileges of City employees.

Section 9. This Contract contemplates the personal services of

Organization and Organization's employees. Organization shall not delegate its duties or

assign its rights hereunder, or any interest therein or any portion thereof, without the prior

written consent of the City. Any attempted assignment or delegation shall be void, and any

assignee or delegate shall acquire no right or interest by reason of such attempted

assignment or delegation.

Section 10.

A. Organization shall indemnify, protect and hold harmless City,

its Boards, Commissions, and their officials, employees and agents ("Indemnified

Parties"), from and against any and all liability, claims, demands, damage, loss,

obligations, causes of action, proceedings, awards, fines, judgments, penalties,
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costs and expenses, arising or alleged to have arisen, in whole or in part, out of or

in connection with (1) Organization's breach or failure to comply with any of its

obligations contained in this Agreement, or (2) negligent or willful acts, errors,

omissions or misrepresentations committed by Organization, its officers,

employees, agents, subcontractors, or anyone under Organization's control, in the

performance of work or services under this Agreement (collectively "Claims" or

individually "Claim").

B. In addition to Organization's duty to indemnify, Organization

shall have a separate and wholly independent duty to defend Indemnified Parties at

Organization's expense by legal counsel approved by City, from and against all

Claims, and shall continue this defense until the Claims are resolved, whether by

settlement, judgment or otherwise. No finding or judgment of negligence, fault,

breach, or the like on the part of Organization shall be required for the duty to defend

to arise. City shall notify Organization of any Claim, shall tender the defense of the

Claim to Organization, and shall assist Organization, as may be reasonably

requested, in the defense.

Section 11.

A. Organization shall procure and maintain at Organization's

expense (which expense may be submitted to the City for reimbursement from grant

funds allocated to Organization if itemized on Attachment "B") for the duration of this

Contract the following insurance and bond against claims for injuries to persons or

damage to property that may arise from or in connection with the performance of

this Contract by Organization, its agents, representatives, employees, volunteers or

subcontractors.

(1) Commercial general liability insurance (equivalent in scope

to ISO form CG 00 01 11 85 or CG 00 01 1093) in an amount not less than

One Million Dollars ($1,000,000) per occurrence and Two Million Dollars

($2,000,000) general aggregate. Such coverage shall include but not be
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limited to broad form contractual liability, cross-liability, independent

contractors liability, and products and completed operations liability. The

City, its Boards and Commission, and their officials, employees and agents

shall be named as additional insureds by endorsement (on the City's

endorsement form or on an endorsement equivalent in scope to ISO form CG

20 10 11 85 or CG 20 26 11 85), and this insurance shall contain no special

limitations on the scope of protection given to the City, its Boards and

Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the

California Labor Code.

(3) Employer's liability insurance in an amount not less than

One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in

an amount not less than One Million Dollars ($1,000,000) per claim.

(5) Commercial automobile liability insurance (equivalent in

scope to ISO form CA 0001 0692), covering Auto Symbol 1 (Any Auto) in an

amount not less than Five Hundred Thousand Dollars ($500,000) combined

single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty

percent (50%) of the total amount to be disbursed to Organization hereunder

or Twenty-Five Thousand Dollars ($25,000), whichever is less, to safeguard

the proper handling of funds by employees, agents or representatives of

Organization who sign as the maker of checks or drafts or in any manner

authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,

Organization's Commercial General Liability insurance shall not exclude coverage

for abuse and molestation. If Organization is unable to provide abuse and

molestation coverage, it can request a waiver of this coverage from the City. The
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City's Risk Manager will consider waiving the requirement if Organization can

demonstrate to the satisfaction of the City's Risk Manager that Organization has no

exposure, that the coverage is unavailable, or that the coverage is unaffordable. If

a request for a waiver is desired, Organization must submit a signed document on

Organization's letterhead to the Director of the City's Department of Health and

Human Services, who will forward it to the City's Risk Manager, providing reasons

why the insurance coverage should be waived. Waivers will be considered on a

case by case basis.

B. Any self-insurance program, self-insured retention, or

deductible must be separately approved in writing by the City's Risk Manager or

his/her designee and shall protect the City, its Boards and Commission, and their

officials, employees and agents in the same manner and to the same extent as they

would have been protected had the policy or policies not contained retention or

deductible provisions. Each insurance policy shall be endorsed to state that

coverage shall not be reduced, non-renewed, or canceled except after thirty (30)

days prior written notice to the City, and shall be primary and not contributing to any

other insurance or self-insurance maintained by the City. Organization shall notify

the City in writing within five (5) days after any insurance required herein has been

voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and

subcontractors that Organization uses in the performance of services under this

Contract maintain insurance in compliance with this Section unless otherwise

agreed in writing by the City's Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,

Organization shall deliver to the City certificates of insurance and required

endorsements for approval as to sufficiency and form. The certificate and

endorsements for each insurance policy shall contain the original signature of a

person authorized by that insurer to bind coverage on its behalf. In addition,
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Organization, shall, within thirty (30) days priorto expiration of this insurance, furnish

to the City certificates of insurance and endorsements evidencing renewal of the

insurance. The City reserves the right to require complete certified copies of all

policies of Organization and Organization's contractors and subcontractors, at any

time. Organization shall make available to the City's Risk Manager or his/her

designee during normal business hours all books, records and other information

relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

shall only be made with the approval of the City's Risk Manager or his/her designee.

Not more frequently than once a year, the City's Risk Manager or his/her designee

may require that Organization, Organization's contractors and subcontractors

change the amount, scope or types of coverages if, in his or her sole opinion, the

amount, scope, or types of coverages herein are not adequate.

F. The procuring or existence of insurance shall not be construed

or deemed as a limitation on liability relating to Organization's performance or as full

performance of or compliance with the indemnification provisions of this Contract.

Section 12.

A. Organization certifies that, if grant funds are used for

renovation or conversion of the building for which the grant funds will be used, then

the building must be maintained as a shelter for or provide supportive services to

homeless individuals for not less than ten (10) years nor more than fifteen (15) years

according to a written determination delivered to Organization by the City, and such

determination shall state when the applicable period of time shall commence and

terminate in accordance with 24 CFR Part 578.81.

B. Organization certifies that the building for which the grant funds

will be used for supportive services, assessment and/or homeless prevention

services shall be maintained as a shelter or provider of programs for homeless

individuals during the term of this Contract.
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C. Organization shall comply with all requirements of the City's

Municipal Code relating to building code standards in undertaking any activities or

renovations using grant funds.

D. Organization shall not commence services until the City's

Development Services has completed an environmental review under 24 CFR Part

50, and Organization shall not commence such services until the City informs

Organization of the completion and conditions of said environmental review.

E. Organization shall provide reports as required by the City and

HUD and as required in this Contract and applicable laws and regulations.

F. In addition to, and not in substitution for, other terms of this

Contract regarding the provision of services or the payment of operating costs for

supportive services only or housing pursuant to 24 CFR Part 578, and except as

described in Section 12.G below, Organization shall not:

(1) Represent that it is, or may be deemed to be, a religious

or denominational institution or organization or an organization operated for

religious purposes that is supervised or controlled by or in connection with a

religious or denominational institution or organization.

(2) In connection with costs of services hereunder, engage

in the following conduct:

(a) discriminate against any employee or applicant

for employment on the basis of religion;

(b) discriminate against any person seeking housing

or related supportive services only on the basis of religion and will not

limit such services or give preference to persons on the basis of

religion;

(c) provide religious instruction or counseling,

conduct religious worship or services, engage in religious

proselytizing, or exert other religious influence in the provision of
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services or the use of facilities and furnishings;

(3) In the portion of the facility used for housing or

supportive services only assisted in whole or in part under this Contract or in

which services are provided that are assisted under this Contract, contain

sectarian religious symbols or decorations.

G. Organizations that are religious or faith-based are eligible, on

the same basis as any other organization, to participate in the Continuum of Care

Homeless Assistance program. However, an organization that participates in a

HUD funded program shall comply with the following provisions if it is deemed to be

a religious or faith-based organization.

(1) Organization may not engage in inherently religious

activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be

offered separately, in time or location, from the programs or services funded

under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

(2) A religious or faith-based organization will retain its

independence from Federal, State, and local governments, and may continue

to carry out its mission, including the definition, practice, and expression of

its religious beliefs, provided that it does not use direct HUD funds to support

any inherently religious activities, such as worship, religious instruction, or

proselytization.

A religious or faith-based organization may use space in their

facilities to provide HUD funded services, without removing religious art,

icons, scriptures, or other religious symbols.

A religious or faith-based organization retains its authority over

its internal governance, and it may retain religious terms in its organization's
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name, select its board members on a religious basis, and include religious

references in its organization's mission statements and other governing

documents.

(3) A religious or faith-based organization shall not, in

providing program assistance, discriminate against a program beneficiary or

prospective program beneficiary on the basis of religion or religious belief.

(4) HUD funds may not be used for the acquisition,

construction or rehabilitation of structures to the extent that those structures

are used for inherently religious activities.

HUD funds may be used for the acquisition, construction, or

rehabilitation of structures only to the extent that those structures are used

for conducting eligible activities under this Section. Where a structure is used

for both eligible and inherently religious activities, HUD funds may not exceed

the cost of those portions of the acquisition, construction, or rehabilitation that

are attributable to eligible activities in accordance with the cost accounting

requirements applicable to HUD funds herein. Sanctuaries, chapels, or other

rooms that a HUD funded religious congregation uses as its principal place

of worship, however, are ineligible for HUD funded improvements.

Disposition of real property after the term of the grant, or any change in use

of the property during the term of the grant, is subject to government-wide

regulations governing real property dispositions.

H. Organization shall provide homeless individuals and/or families

with assistance in obtaining:

(1) Appropriate supportive services, including transitional

housing, permanent housing, physical health treatment, mental health

treatment, counseling, supervision and other services essential for achieving

independent living; and

(2) Other Federal, State, and local private assistance
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available for such individuals, including mainstream resources.

I. Organization certifies that it will comply with all documents,

policies, procedures, rules, regulations and codes identified in Sections 2 and 12 of

this Contract and such other requirements as from time to time may be promulgated

by HUD.

J. Organization shall execute a Certification Regarding

Debarment in the form shown on Attachment "F".

K. Organization shall execute a Certification Regarding Lobbying

in the form shown on Attachment "G".

Section 13. Organization certifies that it has established a Drug-Free

Awareness Program in compliance with Government Code Section 8355, that it has given

a copy of said Program to each employee who performs services hereunder, that

compliance with the Program is a condition of employment, and that it has published a

statement notifying employees that unlawful manufacture, distribution, dispensation,

possession or use of a controlled substance is prohibited and action will be taken for

violation.

Section 14. The City shall facilitate the submission of all reports required by

HUD based on information submitted by Organization to the City. The City shall act as the

primary contact for Organization to HUD for services provided under this Contract. The

City shall facilitate directly to HUD the submission of any information related to all financial

and programmatic matters in this Contract, including but not limited to reimbursements of

grant funds, requests for changes to Organization's budget, requests for changes to

Organization's application for grant funds and requests for changes to Organization's

Technical Submission.

Section 15. All notices given hereunder this Contract shall be in writing and

personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt

requested, to the City at 2525 Grand Avenue, Long Beach, California 90815 Attn:

Homeless Services Officer, and to Organization at the address first stated above. Notice
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shall be deemed given on the date personal delivery is made or the date shown on the

return receipt, whichever is earlier. Notice of change of address shall be given in the same

manner as stated for other notices.

Section 16. The City Manager or hislher designee is authorized to

administer this Contract and all related matters, and any decision of the City Manager or

hislher designee in connection with this Contract shall be final.

Section 17. Organization shall have the right to terminate this Contract at

any time for any reason by giving ninety (90) days prior notice of termination to the City,

and the City shall have the right to terminate all or any part of this Contract at any time for

any reason or no reason by giving five (5) days prior notice to Organization. If either party

terminates this Contract, all funds held by Organization under this Contract which have not

been spent on the date of termination shall be returned to the City.

Section 18. This Contract, including all exhibits and attachments hereto,

constitutes the entire understanding of the parties and supersedes all other agreements,

oral or written, with respect to the subject matter herein.

Section 19. This Contract shall not be amended, nor any provision or

breach hereof waived, except in writing by the parties that expressly refers to this Contract.

Section 20. The acceptance of any service or payment of any money by the

City shall not operate as a waiver of any provision of this Contract, or of any right to

damages or indemnity stated herein. The waiver of any breach of this Contract shall not

constitute a waiver of any other or subsequent breach of this Contract.

Section 21. This Contract shall be governed by and construed pursuant to

the laws of the State of California, without regard to conflicts of law principles.

Section 22. In the event of any conflict or ambiguity between this Contract

and one or more attachments, the provisions of this Contract shall govern.

III

III

III
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CATHOLIC CHARITIES OF LOS
ANGELES, INC., a California nonprofit
corporation

IN WITNESS WHEREOF, the parties have signed this document with all the

formalities required by law as of the date first stated above.

--.u:...,~t:,...!!!::.~--"'-~---' 2016

___________ ,2016

,2016

By_.JS::::;!,~~:!;L~~~~---
Name Rev Mo ignor Gregory A. Cox
Title Executi ve Director

By .,----- _
Name _
Title--------------
"Organization"

CITY OF LONG BEACH, a municipal
corporation

EXECUTEDPURSUANT
----L----.:~~~-=---.:~~BEfJr:FlGN-%G.:t_ OF

City Manaqer THE CITY CHARTEr..

This Contract is approved as to form on

"City" Assistont City Mappg r

~ 1~__ ,2016.o
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City of Long Beach
2015 Continuum of Care (CoC) Program

Scope of Work

Agency: Catholic Charities of Los Angeles Project Name: Transition in Place - Families

HUD Grant: CA0649U9D061508 CLB Contract: PENDING

Program Objective: For the 2015 CoC, using the CoC UFA designation, the CoC allocated funds from a returned SSO
project to increase both the Budget and the Scope of work for the Transition in Place - Families project. The original
project serves 12 Families, however with the CoC Board approved an increase of $106,311 for a total project amount of
$211,585. The TIP project will be able to increase services to 24 families, better meeting the local needs of the CoCo
The Transition in Place (TIP) - Families is a scattered-site PH - Rapid Rehousing project, which, at full capacity, serves
24 homeless families with children. Using a Transition in Place model, this project provides assistance customized to meet
the unique needs of each family, including case management, life skills supports, and a time-limited rental subsidy (up to
12 months). TIP families adheres to the Housing First model. The project have few to no programmatic prerequisites to
permanent housing entry, low barrier admission, rapid and streamlined entry into housing, and supportive services are
voluntary. The goal of the project is to help the families achieve housing stability and economic self-reliance.

The TIP Families project receives its referrals from the Multi-Service Center (MSC). In coordination with the MSC, the TIP
Participant Resources Coordinator: 1) Assists participants in a "screen in" process; 2) Provides referrals to other
mainstream resources to increase self-sufficiency; and 3) Aids participants in locating housing that is affordable in relation
to their budget, and coordinates the disbursement rental assistance funds with participants' landlords; and 4) Assists
participants for up to one year, providing monthly case management appointments and home visits. Although supportive
services are voluntary for families in the TIP-Families project, services provided in conjunction with other mainstream and
CoC resources, including those collocated at the MSC are proactively offered to help tenants achieve and maintain
housing stability. Participants also have access to SSI/SSDI TA through the local SOAR initiative led by Help Me, Help
You, a partner co-located at the MSC.
By June 30,2017,88% of participants served will remain in the PH program or exit to PH; 54% of adults served will
increase their total income; the project will remain utilized at 90%. During July 2014 to June 2015, the project exited 78
participants and averaged $891 per participant with a permanent housing outcome. The TIP - Families project is an
extremely cost effective program that contributes to the national goal of ending family homelessness by 2020.

Project Outcomes/Performance Measures

Universe # Target # Taruet %

RRH: Persons exiting to permanent housing
1 destinations (per data element 3.12 of the 2014 HMIS 48 42 88%

Data Standards) during the operating year.

Adults who increased their total income (from all
2 sources) as of the end of the operating year or project 13 24 54%

exit.

3
Persons who utilize the project during the operating

43 48 90%year.

Note: Universe number reflects project participant chart PIT
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City of long Beach
Department of Health and Human Services

Homeless Services Division
Continuum of Care Program: Scope of Work

Additional HEARTH Act and Long Beach Continuum of Care (CoC) Compliance Requirements

Coordinated Entry System
(CES)

The agency will participate in the Coordinated Entry System, ensuring that
any point of entry in the CoC provide participants with access to
stabilization and housing. The agency will participate in the CoC's CES
intake process. Participation includes direct service for and referrals to:
homeless programs, prevention and diversion, mainstream resources and
housing. Projects will prioritize referrals from the CEShubs, to fill project
vacancies within five (5) business days.

Outreach and
Engagement

The agency will participate in outreach and engagement of the street
homeless population including participation in the Long Beach CoCStreet
Outreach Network. The agency will utilize the HMIS to enter, document
and update data on outreach and engagement of the street homeless
population and follow protocol for adding participants onto the Chronic
Homeless Registry.

Universal Assessment The agency will utilize the Vulnerability Index-Service Prioritization
Decision Assistance Tool (VI-SPDAT), the Long Beach CoC's universal
assessment tool, to assess participant's housing and service needs. The
agency will follow the CoC's Written Standards guiding the use of the VI-
SPDAT.

Prioritization for
Permanent Supportive
Housing (PSH) Placement

The agency will participate in the Long Beach CoC PSH Placement
Prioritization Process. All PSHplacements will be prioritized according the
CoC's written prioritization process and aligned with HUD priorities. PSH
placements will come from the Housing Prioritization List established by
the Chronic Homeless Registry.

Housing First The agency will utilize a Housing First approach per the awarded project
application. Housing First is a model of housing assistance that prioritizes
rapid placement and stabilization in permanent housing that does not
have service participation requirements or preconditions (such as sobriety
or a minimum income threshold). It is an approach to: 1) quickly and
successfully connect individuals and families experiencing homelessness
to permanent housing, 2) without barriers to entry, such as sobriety,
treatment or service participation requirements, or 3) related
preconditions that might lead to the participant's termination from the
program. Supportive services are offered to maximize housing stability
and prevent returns to homelessness as opposed to addressing
predetermined treatment goals prior to permanent housing entry;
however, participation in supportive services is based on the needs and
desires of participants.

- ATT;:CH~\E'Ni- ..-:Jj ~l'
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CONTINUUM OF CARE PROJECT AND SYSTEM PERFORMANCE MEASURES
These performance measures set the standard for how effective the CoC is reducing the number of people who become homeless,
assisting people to become quickly and stably housed and preventing homelessness overall. All performance measures are inter-

related and help to provide a holistic view of system performance for the Long Beach coc.

Increase the number of persons exiting to permanent housing
>- Change in exit to permanent housing 80%

Increase the number of persons remaining in permanent housing
>- Persons served in permanent housing projects retain permanent housing at (6 months) 80%

Increase the number of persons served monthly
>- Increase persons served in emergency shelter, transitional housing projects and supportive

services who exit to permanent housing destinations; increasing permanent housing placements
Increase residential project occupancy

>- Increase daily utilization of beds in emergency shelter, transitional housing and permanent
housing projects

>- Fillvacancies within five (5) business days
Persons age 18 or older increase employment income during operating year

>- Homeless adults being served in CoCprojects increase their earned income from year to year
and between their enrollment in the system and their exit

Persons age 18 or older increase other cash income during operating year
>- Homeless adults being served in CoCprojects increase their other income (i.e. GR,551,SOAR,

TANF,VABenefits) from year to year and between their enrollment in the system and their exit

90%

90%

20%

54%

Reduce the number of persons experiencing homelessness for the first time - diversion/prevention
>- Decrease the number of people receiving CoCproject services for the first time

Reduce the length of time persons remain homeless
>- Change in the average and median length of time persons are in emergency shelter, transitional

housing and supportive services;
Average = total days/total persons homeless during reporting period

Reduce the number of persons returning to homelessness
>- Decrease exits from permanent housing back to homelessness (not backwards to emergency

shelter or transitional housin ro

Reduce the length of stay in Transitional housing project
>- Reduction of persons who are moving from transitional housing to permanent housing in less

than 9months. Expedite permanent housing placements in less than 9 months from entry.
Reduce the number of persons exiting with Unknown Destination

>- Reduction of persons who are exiting from emergency shelter, or transitional housing with an
"Unknown destination"

Reduce the number of persons exiting with No Financial Resources
>- Reduction of homeless adults being served in CoCprojects who have "No identified earned

and/or other income" prior to exiting the project

LB - Lessthan
9 months

HUD-30 days
or less

Lessthan 9
months

Less than 5%

Less than 5%

Cost Effectiveness: # of permanent housing placements/total project budget including match < 5K
benchmark

These Performance Measures will:
+:+ Reveal significant information about how well projects are functioning and where improvements are necessary.
+:+ Help CoC's identify gaps in services across the Continuum of Care.
+:+ Compel the projects to better target the populations they are serving;

o Where they are entering into the Long Beach CoC- tributaries to homelessness.
o Where they are exiting to after services are provided - Permanent housing goal
o Placements to emergency shelter and transitional housing projects coincide with supportive services in an

effort to achieve more rapid placements into permanent housing.
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EXHIBIT la

FEDERAL REGISTER
Vol. 77

No. 147

Tuesday,

July 31, 2012

Part II

Department of Housing and Urban
Development
24 CFR Part 678
Homeless Emergenoy Asslstance and Rapid Transition to HOl!slng:
Continuum of Care Program; Interim Final Rule
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578
[Docket No. FR-5476-I-01]

RIN 2506-AC29

Homeless Emergency Assistance and
Rapid Transition to Housing:
Continuum of Care Program
AGENCY: Office of the A~sistant
Secretary for Community Planning and
Development, HUD.
ACTION: Interim rule.

SUMMARY; The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
consolidates three ofthe separate
homeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Cars planning process, a longstanding
part ofHUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Act also
directs BUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on

regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of such
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fisoal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date:August 30, 2012.

Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submiseion of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaldng Portal at
www.regolatione.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.govWeb site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.
Nole: To receive consideration as public

comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments arenot acceptable.

Public Inspection of Public
Comments. All properly submitted
oomments and oommunioations
submitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m, weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708-
3055 (this is not a toll-free number),
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulatione.gov.
FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000: telephone
number 202-708-4300 (this is not a toil-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800-877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule .
This interim rule implements the

Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Seotion 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness:
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families: and optimize self-sufficiency
aI110ngindividuals and families
experiencing homelessness,
The HEARTH Act streamlines HUD's

homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continuums of care,
which are community-basad homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Aot intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continuum of care
and the process for applying for
Continuum of Care grants.

Summary of Major Provisions
The major provisions of this

rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the progmm,
and how to use the funds for projects
approved by HUD. These provisions are
summarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permanent supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
"Continuum of Care," "applicant," and
"collaborative applicant." A .
"Continuum of Care" is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
"applicants" as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
""Continuum of Care" also designates
one particular applicant to be a
"collaborative applicant." The
collaborative applicant is the only entity
that can apply for a grant from HUDon
behalf of the Continuum that the
collaborative applicant represents.
2.E~ablishmgaodOpMatinga

Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to: (1) Operate the
Continuum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
, measure a Continuum's overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continuums will have to establish the
funding priorities for its geographic area
when submitting an application.
3. Application and Grant Award

Process (Subpart C):The Continuum of
Care grant award process begins with a
determination of a Continuum's
maximum award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum's Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal must also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process.
4. Program Components and Eligible

Costs (Subpart D):Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.
5. High·Peiforming Communities

(Subpart E):HUDwill annually, subject
to the availability of approrriate data,
select those Continuums I') Care that
best meet application requirements to be
designated a high-performing
community (HPC).An HPCmay use
grant funds to provide housing
relocation and stabilization services,
and short- and/or medium-terin rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.
6. Program Requirements (Subpart F):

All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum. Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy. ,
7. GrantAdministration (Subpart G):

To effectively administer the grants,
BUDwill provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuum ofCare funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUDcan assess compliance with the
program requirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.
Benefits and Costs
This interim rule is intended to help

respond to and work toward the goal of
eliminating homelessness, This interim
rule provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories. As reported in HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney·Vento Act as amended by
the HEARTHAct (i.e., Shelter plus Care,
Supportive Housing Program, Single
Room Occupancy), The changes
initiated by this interim rule will
encourage Contlnuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient servlcemodels, with the end
result of preventing and ending
homelessness,
The Consolidated and Further

Continuing Appropriations Act, 201,2
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed
by these Continuum of Care regulations.
I. Background-HEARTII Act
On May 20, 2009, the President

signed into law" An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability," which
became Public Law 111-22. This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
tho McKinney-Vento Homeless .
Assistance Act (42 U.S.C. 11:371et seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordihation and
effectiveness in addressing the needs of
homeless persons. The HEARTHAct
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs ofthe homeless, which was
established administratively by HUD in
1995. The single Continuum of Care
program established by the HEARTH .
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabllitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants programand is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.
HUD commenced the process to

implement the HEARTHAct with
rulemaking that focused on the
definition of "homeless," HUD
published a proposed rule, entitled
"Defining Homeless" on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 6, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for "homeless"
and "homeless individual with a
disability," In addition, the Defining
Homeless rule included recordkeeping
requirements related to the "homeless"
definition. On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954), This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations, On December 9, 2011, HUD
continued the process to implement the
HEARTHAct, with the publication of
the proposed rule titled "Homeless .
Management Information Systems'
Requirements" (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS),for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. 'I'oday's publication of the
interim rule for the Continuum of Care
program continues HUD's
implementation of the HEARTHAct.
This rule establishes the regulatory

framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care,
Prior to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUD's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995, A Continuum of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs, The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves 8 variety of underlying, unmet
needs-physical, economic, and social.
TheHEA~TH Act not only codified in

law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program, The consolidation of the
three existing homeless assistance
programs into the Continuum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established
by this rule are directed to carrying out
this congressional intent.

II, Overview of Interim Rule
As amended by the HEARTH Act,

Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program, The
purpos~ of the program is to promote
communitywide commitment to the
goal of ending homelessness: provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislo~ation
caused to homeless individuals,
families, and communities by
bomelessnese: promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness,
This interim rule establishes the

Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program,
Additionally, ip order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of "Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness," the Continuum of Care
must be involved in the coordination of
other funding streams and resources-
federal, local, or private-of targeted
homeless programs and other
mainstream resources. In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule), As noted
earlier, HUD published onDecember 9,
2011, a proposed rule to establish HMIS
regulations in accordance with the
HEARTHAct. However, while the
HEARTHAct directed that regulations
be established for HMIS, HMIS is not
new to manyHUD grantees. Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guidance, .
The following provides an overview

of the proposed rule.
General Provisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelesanesa: provide funding to
quickly rehouse homeless individuals
(including unaccompanled youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization Of,
mainstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness.
The program is composed oftransitionai
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and H1y1IS.

pefinitions. The interim rule adopts
the definitions of "developmental
disability," "homeless," "homeless
individual," and "homeless person"
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5,. 2011, final rule was
preceded by an April 20, 2010,
proposed rule,' which sought public'
comment on these definitions. The final
, definitions of these terms took into
consideration the public comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
1'\11e.This interim rule adopts the
definition of "at risk of homelessness"
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
sought public comment on this
definition, and additional public
comment is not being sought through
this rule.
HUD received valuable public

comment on the definition of
"chronically homeless," through the
public comment process on the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of "chronically homeless"
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning of the phrase "where each
homeless occasion was at least 15
days." The concerns raised about this
phrase, used for the first time in a
definition of "chronically homeless,"
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therefore
amends the definition of "chronically
homeless" in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regulations,
and HUD solicits comment onthese
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Continuum. HUD highlights that the Act
does not contain different definitions for
"applicant" and "collaborative
applicant." HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the "applicant")
'and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
"collaborative applicant"). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assesement, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum's
centralized or coordinated assessment
system. '

Collaborative applicant is defined to
mean an eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
"applicant" is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of "applicant" above, the
collaborative applicant applies for a
grant to carry out the planning activities
on behalf of the Continuum of C\IfB.The
interim rule simplifies the statutory
language in order to make the
Continuum of Care planning process
clear.
HUD highlights that its definition of

collaborative applicant does not track
the statutory definition, which is found

, in section 401 of the McKinney. Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, nun
uses the term Continuum of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds, The clarification is necessary in
this rule because Continuums of Care
are not required to be legal entities, but
HUD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is ,

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations,
governments, business ell, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continuums are expected to '
include representation to the, extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Continuum.
These organizations carry out the

responsibilities and duties established
under Subpart B of this interim rule.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. Hun established the
Continuum of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Core terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jurisdiction of a Continuum of
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney·Vento Act
provides that BUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HOO's
substitution of the term "Continuum of
Care'" for "collaborative applicant," the
definition of "high-performing
community" in this interim rule
provides for design,tion of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
becoming a high-performing community
can be found in §578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
"private nonprofit organization." The
term "private nonprofit organization" is
defined in section 424 of the McKinney-
Vento Act as follows: "The term 'private
nonprofit organization' means an
organization: '(A) No part of the net
earnings of which inures to the benefit
of any member, founder, contributor, or
individual; (D)that has a voluntary
board; (C)that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscrimination in the
provision of assistance.' " In HUD's
regulatory definition of "private
nonprofit organization," HUD clarlfies
that the organization's accounting
system must be functioning and
operated in accordance with generally
accepted accounting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of "private nonprofit
organization," H,UDmay establish
requirements for the designation of a
fiscal agent. HUDhas determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of ths McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of "permanent
housing" in section 401 of the
McKinney-Vento Act, but does not track
the statutory language. HUD's regulatory
definition of "permanent housing"
states: "The term 'permanent housing'
means community-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-housing. JI
Additionally, in the regulatory
definition of "permanent housing,"
BUD clarifies that to be permanent
housing, "the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that requiring a lease for a
term of at least one year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
'these requirements are consistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
housing.

Project is consistent with the statutory
definition of "project" in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines "project" as, with respect to
activities carried out undar'suhtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD's definition
of "project" in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a projectin an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD.HUD's definition of
"recipient" is consistent with the
statutory definition of "recipient," but
does not track the statutory language.
.Seotlon 424 of the MoKinney-Vento Act
defines "recipient" as "an eligible entity
who-tAl submits an application for a
grant under section 422 that is approved
by the Secretary; (D)receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (il) awards'
the funds to project sponsors to carry
out the projects." All of the activities
specified by the statutory definition are
in the rule: (A) and (D)are contained in
the definition and (C)is covered In the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTFiAct. Although no longer used
in statute, tJUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regulations.
The term "safe haven" is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services. In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

. Bubreciptettt is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The definition of ,
"subreolpient" is consistent with the
definition of "project sponsor" found in
section 401 of the McKinney-Vento Act,
but does not track the statutory
language. To be consistent with the
Emergency Solutions Grants pr,ogram
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is using the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of "transitional housing" in
section 401 ofthe McKinney-Vento Act,
as follows: "The term 'transitional
housing' means housing,the purpose of
which is to facilitate the movement of
individuals and families ~xperiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary."
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act's explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24months and cannot be extended.

Unified Funding Agenoy (UI!A) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition ofUFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's ,
substitution of Continuum of Care for
collaborative applicant.
Establishing and Operating the
Continuum of Care (Subpart B)

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act,
As stated under section 1002 of the
HEARTHAct, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.
Consequently, under this interim rule,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble.
HUD's interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, including decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible ,
applicant that can enter into a
contractual agreement. All ofthe duties
assigned to the Continuum are based on
the comparable duties of section 402(t)
of the McKinney-Vento Act,

Subpart B of the interim rule
identifies how Continuums of Care are
established, as well as the required
duties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant .
organizations within a geographic area
must establish a Continuum of Care. As
discussed earlier in this preamble, this,
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevant organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, sooial service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located within the geographic area
served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continuum. HUDrequires two
characterlstics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area.
and include a homeless or formerlr
homeless person. Continuums wil have
2 years from the effective date of the
interim rule to establish a board that
meets the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant or other financial benefits for an
organization that the member
represents. '

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; Include
members from the public and private
sectors: and include a member from at
least one Emergency Solutions Grants
program (ESG)recipient's agency
located within the Continuum's
geographic area. HUD is requesting
comment on all of these proposed
requirements; however, HUD
specifically requests comments from
Continuums of Care and ESG recipients ,
on the requirement that the Board
Include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUD; therefore, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved In the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care. The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective '
management of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continuum of Care. BUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continuum of Care's
performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be used for eligible
Continuum of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family's particular needs.

Therefore, HUD has required. through
this interim rule, each Continuum of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rural areas will have .
significantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"no wrong door" approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which "hubs" are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and ooordinated assessment
types, including those most appropriate
for rural areas.
HUD recognizes that imposing a

requirementfor a centralized or
coordinated assessment system may
.have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violence,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, or
whether victim service providers should
have the option to participate or not.

tJpeoifio request tor oomment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate "track" within the
assessment framework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.
HUD invites suggestions for ensuring

that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effedtlvely and best meet the needs of all
families and individuals who need
assistance, Questions that HUn asks
commenters to specifically address are:
What barriers to accessing housing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers Integrated
into that system? Under either scenario
(they are integrated into an assessment
process or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?
In addition to comments addressing

the needs ofvictims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments on the use of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be '
improved. HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.
Another duty set forth in this part, is

the requirement to establish and
consistently follow written standards

when administering assistance under
this part, These requirements,
established in consultation with
recipients of Emergency Solutions
G!ants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continuums
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
administering assistance fairly and
methodically. The written standards can
be found in §578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580,
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.
Continuum of Care planning. The

Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
,and prevention strategies. Because there
are not sufficient resources available
through the Continuum of yare program
to prevent and end homelessness,
coordination and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying out the Continuum of Care
System. ,
HUD has determined that since the

Continuum of Care will be the larger
planning organization. the Continuum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions ofthe
most recently issued notice of funding
availability (NOF A).
While these planning duties are not

explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD'
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation ofthe
Continuum of Care and the duties the
Continuum of Care will have to fulfill.
Other planning duties for Continuums

established in this section of the interim
rule are planning for and conducting at
least a biennlal-polnt-in-ttme count of
homeless persons within the geographic
area, conducting an annual gaps
analysis ofthe homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consolidated Planes)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

Preparing an application for funds. A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rule .
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible fer designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HOD.
The Continuum must also establish

prlorlties for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamble, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a .
contractual agreement with HOD, the
Continuum must select one or more
eligible applicants to submit an
application for funding to HOD on its
behalf. If the Continuum of Care is an
eligible applicant, the Continuum 'of
Care may submit an application. If the
Continuum selects more than one
application, the Continuum must select
one eligible applicant to be the
collaborative applicant. That applicant
will collect and combine the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant wlll collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agreements with
its subrecipients as set forth in
§ 578.23(c), and is required to monitor
and sanction subrecipients in
compliance with §578.107.
Whether the Continuum of Care

submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUDwill use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b), and are
described below.
The duties of the UFA established in

§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even ifthe Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retains
all of Its duties.

Remedial actions. Section 402(c) of
the McKimiey-Vento Act gives HOD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating another body as a
collaborative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be taken.
Overview of the Application and GI'Qnt
A ward PrOCBSS(Subpart C)

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum's designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collaborative applicant. A Continuum of
Care that is designating only one .
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entitles are not
eligible to apply for grants or to be
subrecipients of grant funds.
Section 401(10) ofthe McKinney.

Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUDhas not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire'
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD's position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum's
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum's PPRN amount: renewal
demand: any additional increases in
amounts for leasing, rental assistance,'
and operating costs based on Fair
Market Rents (FMRs);planning and
UFA cost funds; and the amounts

, available for bonus dollars.
Using the formula that will be

discussed below, HOD will first
determine a Continuum of Care's PPRN
amount, as authorized under section
. ~27(b)(2)(B)of the McKinney·Vento Act.
This amount is the sum of the PPRN
amounta for each metropolitan city,
urban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving funds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFRpart 579. The
PPRN for each of these areas is based
upon the "need formula" under
§579.17(a)(2) and (3). Under the
McKinney·Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under §579.17(a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this .
formula. HUDwill announce the PPRN
amounts prior to the publication of the
NOFA on its Web site.
To establish the amount on which the

need formula is run, Hun will deduct
an amount, which will be published in
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the NOF A, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area's PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas (American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the remaining funds made
available shall be allocated to
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.
Recognizing that in some federal

fiscal years, the amount available for tho
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in § 578.17(a)(4) of
this interim rule. BUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continuum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continuum.
. Specific request for comment. HUD
specifically requests comment on the
method established in §·578.17(a)(4) to
reduce the total amount required to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continuum of Care when funding
is not sufficient to renew all projects
nationwide for at least one year.
The second step in determining a

Continuum's maximum award amount
is establishing a Continuum of Care's
"renewal demand." The Continuum's
renewal demand is the sum of the
annual renewal amounts of all projects
eligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year's competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.
Third, HUD will determine the

Continuum of Care's Final Pro Rata
Need (FPRN), which is the higher of:
(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Continuum-of
Care ..
Fourth, HUD will determine the

maximum award amount. The
maximum award amount for the
Continuum of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Application process, Each fiscal year,
BUD will issue a NOFA. All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to BUD in accordance with
the requirements of the NOFA and
contain such information as the NOF A
specifies. Applications may request up
to the maximum award amount for
Continuums of Care.
An applicant that is a State or a unit

of general local government must have
a HUD-approved, consolidated plan in
accordance with BUD's Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the BUD-approved
consolidated plan(s) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction's HUD-
approved consolidated plan. The
oertification must be made by the unit
of general local government or the State,
in accordance with BUD's regulations in
24 CFR part 91, subpart F. The required
certification must be submitted by the
funding application submission
deadline announced in the NOFA.
An applicant may provide assistance

under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD Clarifies that the
applicant must submit information in its
application on other sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

A warding funds, HUD will review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards. .

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will Withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complying
with environmental review under
§ 578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUb has included In the
interim rule the deadlines for conditions
that may be extended and the reasons
for which BUD will consider an
extension.
The interim rule requires that site

control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish .
site control is 12 months for projects not
receiving new construction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated under
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
supportive service funds. HUD's
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.
The interim rule requires that BUD

perform an environmental review for
each property as required under HUD's
environmental regulations in 24 GFR
part 50. All reoipients of Continuum of
Care program funding under this part
must supply all available, relevant
information necessary to BUD, and
carry out mitigating measures required
by HUD. The recipient, its project
partners, and its project partner's
.contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

Bxecuting grant agreements. If a .
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
. each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUDmay enter into
one grant agreement with that recipient
for new awards, if anyj and one grant
agreement for renewals and Continuum
of Care planning CDStSand UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other, If the
Contiuuum is a UFA, HUDwill enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.
HUD requires the recipient to enter

into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
,accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient must monitor
and report the progress of the projects
to the Continuum of Care and to Hun.
The recipient must ensure that
individuals and families experiencing
hemelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and monitor and report matching funds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider, Victim service providers may
'choose not to use the centralized Dr
coordinated assessment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUDmay fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTHAct. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if those projects

would not be eligible under the
Continuum of Care prDgram. For
projects that would nDlonger be eligible
under the Continuum of Care prDgram '
[e.g., safe havens), but which are serving
homeless persons; HUDwants to ensure
that housing is maintained and that
persons do not become homeless
because funding is withdrawn.
HUDmay renew projects that were

submitted on time and in such manner
as required by HUD,but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing, The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditlons
as HUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant'
and require the recipient to repay the
renewal grant if the recipient fails to
submit a Hun Annual Performance
Report (APR)within 90 days of the end
ofthe program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part. Section 576.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occupancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient's submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application, Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition ofreceiving approval for a
new grant agreement for'the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.
Under section 422(g) of the

McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUDmust award funds
to the application that scores the highest
score based on the selection criteria Bet
forth in section 427 of the Act.
Consistent with RUD's use of the term
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.
Program Components and Eligible Costs
(Subpart D)

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention,
Administrative costs are eligible under
all components, Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components Betforthunder the
Emergency Solutions Grants program,
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects, One slgniflcant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below,

The interim rule sets forth the costs
eligible for each program component in
§578,37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components.

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578,3 ofthis
interim rule, the permanent housing
_component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance [i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUn programs, such as
Section 8 and HOME,provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-tennrental assistance.
While the time frames under which a
program participant may receive short-
term or medium-term rental assistance
set forth in this part match -thetime
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment. While
BUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for RUD's determination to
require case management for some
initial period after exiting homelessness,
HUD specifically welcomes comment on
other experiences with monthly case
management.

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only, Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care's HMIS.

As set forth in Section 424(c) of the
McKinney.Veto Act, Continuum of Care
funds may be used only for the

homelessnese prevention component by
recipients in Contlnuums of Care that
have been designated HPCs by HUn.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent lin individual or
family from becoming homeless.

Planning activities. Under this interim
rule, BUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c), HOD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs,
These costs must be related to designing
a collaborative process for an
application to BUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic areals). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.

BUD is defining "of the total funds
made available" to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. Hl.,JDhas determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care (CoC)balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for now money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC's FPRN to establish the CoCs
maximum award amount.

Unified Funding Agency Costs. Under
this interim rule, BUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoC,HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CpC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out under the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit. or evaluation of
the financial records of each project
carried out hJ a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoCmaximum
award amount.

Leasing. Under this interim rule, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide .
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Housing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowanoe for proJeots originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets'
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney·Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded prior to the HEARTHAct
amendments to the McKinney·Vento
Act.
The interim rule provides that leasing

funds may not be used tolease units or
structures owned by the recipient,
subrecipient, their parent
organizatlon(s), any other related
organizatlonls), or organizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program (HPRP).
The interim rule establishes that

projects for leasing may require that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD's regulations in
24 CFR5.609 and 24 CFR5.611(a).
However, the interim rule clarifies that

, projects may not charge program fees.
Rental assistance. Under this interim

rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may beshort-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.
As noted in the above discussion of

rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits .
this retention to within the Continuum
of Care boundaries. HUDhas .
determined that Continuum of Care
program funds must be used within the
Continuum's geographic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Continuum would have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum· ,
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate '
service delivery.
Under this interim rule, the only

exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of "tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney·Vento Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit.
In the interim rule, HUDhas clarified

that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would include threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. HUDrequires that the program
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, 'mental health provider, or
other professional from whom the
victim hils requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
statement. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of

domestic violence, dating violence,
sexual assault, and stalking who are
receiving tenant-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance,
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery. Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access to, and
are receiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
amove.

Based on HUD's experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistance may continue
for a maximum of 30 days from the end
of the month in which the unit was
vacated, unless the unit is occupied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month's rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
,program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)I
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health servloes, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The definition of "supportive
services" in section 401(27) of the
MoKinpey-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indireot costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB)CircularsA-87 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFRpart 225 pertain to
"Cost Principles for State, Local, and
Indian Tribal Governments." OMB
Ciroular A-122 and the regulations
codified at 24 CFRpart 230 pertain to
"Cost Principles for Non-Profit
Organizations. "

Other costs, In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.
High-Performing Communities (Subpart
E)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§ 578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov) for
public comments. In addition to HUD's
review of the applications, interested
members of the public will be able to
provide comment to HUDregarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUDwill publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Continuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum's HMIS and which
standards will be measured 'through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HVD.

Contlnuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum's geographic area, or the
Continuum's mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2)
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 96 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.

The MoKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above. one of which
includes achieving independent living
in permanent housing among this
population. HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, whioh
are high. It is HUD's position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a,HPC and being allowed
to spend funds in accordance with
§578.71.

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistance to be
included in the data system used by that
community. HUD has defined this as .
bed-coverage and service-volume
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
type of standard would be entirely'
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.
Continuums must use reliable data

from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Community action and
renewing HPC status. Section 424(d)(4)
of the McKinney-Vento Act establishes

. another standard for HPCs, which is
"community action." This statutory
section provides that communities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined "communities that compose the
geographic area" to mean the entire
geographic area of the Continuum. This
definition will also provide consistency
of measurement since mostofHUD's
measurements are across the entire
Continuum of Care geographic area.
HUD bas further defined "actively
encourage" within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, "each
homeless individual orfamily who
sought homeless assistance services in
the .data system used by that
community," will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensure consistent
measurement across Continuums.
The interim rule provides that a

Continuum of Care that was lin HPC in
the prior year and used Continuum
funds for activities described under
§578.71 must demonstrate that those
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection. HUDwlll select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in §57,8.65.
Consistent with section 424 of the
MoKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for
a period of one year.

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPCmay use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions ~rantB program.
All eligible activities discussed in this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving such
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless .
individuals and families. Recipients and
subreciplents using grant funds on these
eligible activities must follow the
written standards established by the
Continuum of Care in §578.7(a)(9)(v),
and the recordkeeplng requirements set
for the Emergency Solutions Grants
program rule.
Program Requirements (Subpart F)
All recipients of Continuum of Care

funding must comply with the program
regulations and the requirements of the
NOFA issued annually by BUD.

Matching. The HEARTHAct allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the matcb on a
Continuum-wide basis.
For in-kind match, the

governmentwide grant requirements of
HUD's regulations in 24 CFR84.23 (for
private nonprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFRparts 84 and 85
establish uniform administrative
requirements for HUD grants. The
requirements of 24 CFRpart 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFRpart 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR84.23 and in 24
CFR 85.24 applies to administration
funds, as well as Continuum of Care
planning costs and UFA's financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCsmay use match on eligible
activities described under §678.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all applicable
State and local housing codes, licensing
requirements, and any other
requirements in the project's
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by housing quality standards and
suitable dwelling size. Recipients must
also aBSeSSsupportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under section 426(g) ofthe
McKinney-Vento Act.

Specific request for comment. With
respect to housing quality standards,
HUD includes in this rule the
longstandlng requirement from the
Shelter Plus Care program that
recipients or subreoipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is suitable for living.
Additionally, these requirements are
consistent with HUD's physical
inspection requirements in its other
mainstream rental assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provideq to a program participant is
decent, safe, and sanitary.
Under Section 578.75, General

Operations, subsection (h), entitled
"Supportive Service Agreements,"
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, but are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability. .
This provision further states that if

the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abuse treatment
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not-substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must; however,
meet all terms and conditions of
tenancy, including lease requirements.
If, as a result of a person's behavior
stemming from substance use, a person
violatea the terms ofthe lease, a
recipient may consider requiring
participation in services 'or any other '
action necessary in order for such a
person to successfully meet the
requirements of tenancy.
. Finally, the interim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member's death,
incarceration, or institutionalization.

Displacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonable steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards, Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 months of the signing of the
grant, and such activities must be
completed within 24 months. HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUDmay reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the orlglnal grant term.

Limitation on use offapds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.
The limitation on use of funds also

addresses limitation on uses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUDfunds and participate in HUD
programs on en equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for example, 24 CFR
574.300(c), 24 CFR582.115(c), and 24
CFR583.150(b).)
HUD's equal participation regulations

were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations! issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and ,
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for f!lith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and .
Other Neighborhood Organizations),
issued by President Obama on
November 17,2010, and published in
the Federal Register on November 22,
2010 (75 FR 71319).
Executive Order 111559expands on

the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based .
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
, their independonce, autonomy,
expression outside the programs in
question, or religious character.
With respect to program beneficiaries,

the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discrlmtnate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold Ii religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious '
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must be voluntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term "explicitly religious" in
lieu of "inherently religious." The
Executive Order further directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider.
Executive Drder 13559 provides for

the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
OMBto issue guidance to agencies on
uniform implementation following
receipt of the Working Group's report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.i
HUD intends to wait for OMB

guidance before initiating any
rulemaking directed to broader changes
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatment of program
beneficiaries and to adopt terminology,
such as "explicitly religious" and "overt

1The report is available 01: http://
lV1V1Y.whltehouse,govlsitB./dofault/fi1es/uploads/
finalfaithbosBdlYorkinggrouprBport.pdf.
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religious content," that offers greater
clarity to the limitations placed on faith-
based organizations when .using federal
funds for their supportive services.
Additionally, HUn is putting in place
through this rulemaking the provision of
Executive Order 13669 that directs the
referral to alternative providers.
Executive Order 13659 provides that if
a beneficiary or prospective beneficiary
of a social service progrllm supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUDwill benefit from OMB
guidance on other provisions of the
Executive Order, speclfloally those
which the Working Group is charged to
provide recommendations, the
"referral" provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUDmay,
following receipt of public comment
and further consideration of this issue,
revise how recipients lind subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUn is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of § 57B.013.
This section of the interim rule also

contains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, BUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may not be
carried out in a single structure or
housing unit.

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.
Recipients that are providing

permanent supportive housing for hard-
to-house populations of homeless
persons must exercise Judgment and
examine all circumstances in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant's
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and .
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to,recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
nondiscrimination and equal
.opportunity requirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 (Section 504), and tltle Ilof the
Americans with Disabilities Act.
Section 57B.93(b) explains when

recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This "integration
mandate" requires that HUD·funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continuum of
Care NOFA, HUDwill be considering
each recipient's proposals to provide
integrated housing to individuals with
disabilities. ,
There are certain situations in which

a recipient or subrecipient may llmlt
housing to a specific subpopulation, so
long as admission does not dis.criminate
against any protected class, as well as
instances where recipients or
subreolpients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. FIJr
example, § 57B.93(b)(2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as .
admission is not denied based on any
membership in a protected class;
Section 57B.93(b)(3) states that

housing may be limited to families with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex.
Further, §§ 578.93(b)(4) and (5) clearly

outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons.
HUD's Section 504 regulations permit

housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or executive order specifically
authorizes such a limitation. Section
678:1l3(b)(6)states that if the housing is
assisted with funds under a federal
program that is limited by federal
statute or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.
Section 578.93(li)(7) provides

clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulatlon of
homeless individuals and families based
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.
Section 578.93(b)(7) states that

recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and,
families who need the specialized
supportive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. 'However,
§57B.93(b)(7) further states that while
tho housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a partioular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are non exhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability. While these general .
principles are offered to help clarify this
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section. a change in the factual scenario
may change the analysis.
One clarifying example is as follows.

A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services. including case
management, intensive therapy
provided by a psychiatrist. and
medication management. The recipient
or subreoipient may establish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the program, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, If
presented with two otherwise eligible
persons. one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.
By comparison, §578.93(b)(6).

addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may Ilmit
eligibility for the project to persons with
HIViAIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS.
In another example, a private,

nonprofit organization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit building. and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities. an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.
Section 578.93(e) incorporates the

"preventing involuntary family
separation" requirement set forth in
Section 404 of the McKinney·Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
.admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible. HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.
Specific request for comment. BUD

specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. BUD invites
comments about the difficulty that
recipients are going to experience, if
any. in implementing this requirement.
In addition to comments about the
difficulties, HUD invites communities
that have already implemented this _
requirement locally to descclbe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.
Other standards. In addition to the

program requirements described in this
preamble. the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant funds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying uses of
program income.
Additionally. recipients are required

to follow other federel requirements
contained in this interim rule under
§578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act. OM!3
Circulars. BUD's Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.
Administration (Subpart G)
Teohnical assistance. The purpose of

technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications.
and prevent the separation of families in
projects funded under the Emergency
Solutions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule.
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information. such
as papers. manuals, guides, and
brochures; person-to-person exchanges;
and training and related costs. .
Therefore, as needed. HUDmay

advertise and competitively select
providers to deliver technical
assistance. HUDmay enter into
contracts" grants, or cooperative
agreements to implement the technical
assistance. HUDmay also enter into
agreements with other federal agencies
when awarding technical assistance
funds.
Recordkeeping requirements. Grant

raoipiente under the Supportive'
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations·
through appropriate records. However, .
the existing regulations are not specific
about the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeeping
requirements for documenting homeless
status were published in the December
5,2011, Defining Homeless finalrule.
Because these recordkeeping
requirements already went through aBO-
day comment period. HUD is not
seeking further comment on these
requirements. Additionally.
recordkeeping requirements with
similar levels of specificity apply to
documentation of "at risk of
homelessness" and these requirements
can be found in §676. 500(c) of the
Emergency Solutions Grants program
interim rule published on December 6,
2011. Because the documentation
requirements pertaining to "at risk of
homelessness" were already subject to a
BO·daypublic comment period, HUD is
not seeking additional comment on
these requirements. Furtlier
requirements are modeled after the
recordkeeping requirements for the
HOMEInvestment Partnerships Program
(24 CFR92.508) and other HUD
regulations.
Included along with these changes are

new or expanded requirements
regarding confidentiality. rights of
access to records. record retention
periods, and reporting requirements.
Most significantly. to protect the safety
and privacy of all program participants,
the Continuum of Care rule broadens
the program's confidentiality
requirements. The MG1Gnney·VentoAct
requires only procedures to ensure the

ATTACHMENT •.••...~ ..•...••
PAGE _y~_..... OF ...'i.IQ.... PAGES



Federal Register/Vol. 77, No. 147/Tuesday, July 31, 2012/Rules and Regulations 45439

confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
changes to use of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than one recipient. .
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity requirements established in
the NOFA and to ensure that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program; that the priorities established
under the'NOFA continue to 'be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient's or subrecipient's records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subreciplents of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR 85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term ifrecipients are not
seeking renewal. Section 578.109 of this'
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD. ,
The interim rule stipulates, for grants

seeking renewal, that failure to submit
final performance reports, or other
reports required by HUD within 90
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III. Regulations for HlJiJ Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act
Because grants are still being

administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
683, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act

. regulations.

IV. Conforming Regulations
In addition to establishing the new

regulations for the Continuum of Care
prl,lgram, HUD is amending the ,
followlng regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continuum of Care
program. These regulations are the
regulations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Assisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
,§ 5.601 (Purpose and Applicability),
paragraphs (d) and (e) ofthis section;
§5.603 (Definitions), specifically the
definition of "Responsible Entity;"
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities-Disallowance
of Increase in Annual Income),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpose and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community PI~ning
and Development Programs, the
regulations for which are in 24 CFR part
91, specifically, §91.2 (Applicability),
paragraph (b) of this section.

V. Justification for Interim Rulemaking
In accordance with its regulations on

rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
public comment.f Notice and public

• The AdminlstraUve Procedure Act (5 U.S.C,
Subchapter m (APA), whloh governs federal
rulsmaking, provides in section 553(a) that matters
involving a military or foreign affairs funcUon of the
United State. or a matter relatlng to federal agency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are "impracticable,
unnecessary, or contrary to the public
interest." (See 24 CFR 10.1.)
In this case, HUD has determined that

it would be contrary to the public
interest to delay promulgation of the
regulations for the Continuum of Care
program.s Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub. L. 112-
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, underthe account
for Homeless Assistance Grants,
appropriates not less than $1,693 billion
for the Continuum of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HOD's homeless assistance grants,
including the Continuum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112-
284) states in relevant part, as follows:
"The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim guidelines for the Emergency
Solutions Grants and Gontinuum of Care
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding." (See Conf, Rpt, at
page 319. Emphasis added.) Given this
congressional dlreotlon, HOD is issuing
this rule providing for regulations for
the Continuum of Care program as an
interim rule. Having interim regulations
in place will allow HUn to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that would result from
issuance, first, of a proposed rule. As

management or personnel or \0 public property,
loans, grants, benefits, or contracts are exempt from
the advance notice and publio comment
requirement of santlons 553(b) and (c) of the APA;
In its regulations in 24 CFR 10.1, HUD has waived
the exemption for advance notice and public
comment for matters that relate to public property,
loans, grants. benefits, or contracta, and has
committed to undertake notice and comment
rulernaklng for these matters,
• Although HOD's regulation in 24 CFR 10.1

provide that HUD will involve public partioipation
in its rulemaklng, this regulation also provides that
notice and public procedure will be omitted if'HUD
determines in a partloular case or class of oases that
notice and public procedure are Impracticable,
unnecessary, or contrary to tho public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided In NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all comments will
be taken into consideration in the
development of the final rule,

VI, Findings and Certifications

Regulatory Review-Executive Orders
12866 and 19569

Under Executive Order 12866
(Regulatory Planning and. Review), a
determination must be made whether a
regulatory action is significant and, .
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563 .
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are "outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what hasbeen learned." Executive
Order 13563 also directs that, where
'relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a "significant
regulatory action," as defined in section
3(f) of Executive Order 12866 [although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
'preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act's codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program. However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD's 2008 Continuum of
Care NOPA at 73 FR 398450, .
specifically page 39845). In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
economy.

The-docket file is available for public
inspection in the Regulations Division,
Office of the General Counsel, Room
10276,451 7th Street SW., Washington,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202-
708-3055 [thisds not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Environmental Impact
A Finding of No Significant Impact

(FONSI) with respect to the
environment has been made in

accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 11'169(42 U.S.C.
4332(2)(C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m,
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONS! by
calling the Regulations Division at 202-
708-3055 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via T'J1Yby calling the Federal
Relay Service at 800-877-8339.

Unfunded Mandates Reform Act

The Unfunded·Mandates Reform Act
of 1995 (2 U,S,C. 1531-1538) (UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector, This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq,) generally requires an
agency to conduct a regulatory .
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantlal
number of small entities, This rule
solely addresses the allocation and use
of grant funds under the 'new
McKinney-Vento Act homeless
assistance programs, as consolidated
and amended by the HEARTH Act, As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients ofthe
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.
Notwithstanding HUD's

determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD's objectives as
described in this preamble.

Executive Order 13132, Federalism
Executive Order 13132 (entitled

"Federalism") prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substential direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act
The information collection

requirements contained in this interim

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.
The burden of the information

collections in this interim rule is
estimated as follows:

REPORTING.AND RECORDKEEPING BURDEN

Number of Response Total annual Burden hours Total annualI.nformalloncollectlon respondents freqUenc~ responses per response hours(average

§578.5~a) Establishing the ceo "'''''''''''''''''''''''''''''''''''''''' 450 1 450 8.0 3,600
§ 57B.5 b) Establishing the Board ..................... " ................. 450 1 450 5.0 2,250
§57B.7(a)(1) Hold CoC Meellngs ........:................... ,........... 450 2 900 4.0 3,600
§ 578.7(a)(2) Invltallon for New Membere ............................ 450 1 450 1.0 450
§ 578.7(a)(4) Appoint committees .................. """.,,",, ......... 450 2 900 0.5 450
§ 578.7(a)(5) Governance charter """"" ...".""" ....,,..,,"""" 450 1 450 7.0 3,150
§ 578.7(a)(6) and (7) Monitorperformance and evaluation 450 4 450 9.0 4,050
§578.7(a)(8) Centralized or coordinated assessment sys-
tem ..........;.........." ............................ " ............................... 450 1 450 8.0 3,600

§578.7(a)(9) Wrillen standards .........." .." .................... "" ... 450 1 450 5.0 2,250
§ 578.7(b) Designate HMIS...." .........""".""" .......".,, ...,,",,. 450 1 450 10.0 4,500
§ 578.9 Appllcallon for funds .".........•.......................... " ...... 450 1 450 180.0 81,000
§578.11(c) Develop CoC plan ." ....."." ................ "."."" ...... 450 1 450 9.0 4,050
§578.21 (c) SatisfYingcondilions ......" ........." .........."....".... 8,000 1 B,OOO 4.0 32,000
§578.23 Execullng grant agreements " ............................... B,OOO 1 8,000 1.0 8,000
§578.35(b) Appeal=solo " ...."........"................................... 10 1 10 4.0 40
§ 578.35(0) Appeal-denied or decreased funding ............. 15 1 15 1.0 15
§578.35(d) Appeal=competlnp CoC .."" ........... "..."" ........ 10 1 10 5.0 50
§578.35(e) Appeat-consolldated Plan certlflcallon "........ 5 1 5 2.0 10
§ 578.49(a)-Leaslng excep.tlons ......... :............................... 5 1 5 1.5 7.5
§ 578.65 HPC Standards "" ................................................. 20 1 20 10.0 200
§578.75(a)(1) State and local requirements-appropriate
servloe provision .........".." ...................................... "." ..... 7,000 1 7,000 0.5 3,500

§ 578.75(a)(1) State and local requirements-housing
codes ................................ "............................................ " 20 1 20 3.0 80

§578.75(b) Housing quallly standards " .............................. 72,800 2 145,600 1.0 145,600
§578.75(b) Suitable dwellingsize ................. " ......."........... 72,800 2 145,600 O.OB 11,648
§578.75(c) Meals ..................................... " .......................... 70,720 1 70,720 0.5 35,360
§57B.75(e) Ongoing aesessment of supportive services .... B,OOO 1 8,000 1.5 12,000
§ 578.75~f)Resldenllal supervision ............................. " ....... 6,600 3 19,800 0.75 14,850
§578.'75 g) Partlolpallonof homeless Individuals .........."... 11,500 1 11,500 1.0 11,500
§578.75(h) Supportive service agreements ........" .............. 3,000 100 30,000 0.5 15,000
·§578.77(a) Signed leases/occupancy agreements ............. 104,000 2 20B,000 1.0 208,000
§ 57B.77(b) Calculallng occupancy charges ........................ 1,840 200 366,000 0.75 27E?,000
§57B.77(c) Calculallng rent ................................................. 2,000 200 400,000 0.75 300,000
§ 57B.B1 (a) Use restrlcllon ................................................... 20 1 20 0.5 10
§578.91(a) Termlnallon of assistance ................................. 400 1 400 4.00 1,600
§578.91(b) Due process for termlnallon of assistance ....... 4,500 1 4,500 3.0 13,500
§57B.95(d)-Confllct·oHnterest exceptions ........................ 10 1 10 3.0 30
§ 578.103(a)(3) Documenting homelessness ...................... 300,000 1 300,000 0.25 75,000
§57B.103(a)(4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.25 2,500
§ 57B.103(a)(5) Documenting Imminent threat of harm ....... 200 1 200 0.5 100
§ 578.103(a)(7) Documenllng program panlclpant records 350,000 6 2,100,000 0.25 525,000
§578.103(a)(7) Dooumenllng case management ............... 8,000 12 96,000 1.0 96,000
§578.103(a)(13) Documenllng falth·based acllvilles .......... 8,000 1 8,000 1.0 8,000
§578.103(b) Confldenllalltyprooedures ..." ......................... 11,500 1 11,500 1.0 11,500
§578.105(a) GranVproject changes-UFAs .........." ............ 20 2 40 2.0 BO
§578.105(b) GranVprojeotohanges-multlple project appll-
cants ................................................................................. BOO 1 BOO 2.0 1,600

Total ....,..................... ,...................... ,........... " .......,....... ................... " ... .. , ........... ,,,.,,,, .. "....... ".; ..." ...... ........................ 1,921,710.5
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In accordance with 5 CFR
1320.6(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:
(1) Evaluate whether the proposed

collection of information is necessary
for the proper performance of the
functions HUD, including whether the
information will have practical utility;
(2) Evaluate the accuracy ofHUD's

estimate of the burden of the proposed
collection of information;
(3) Enhance the quality, utility, and

clarity of the information to be Subpart 8-Establlshlng and Operating a
collected: and Continuum of Cara
(4) Minimize the burden of the 578.5 Establishing the Continuum of Care.

collection of lnformation on those who 578.7 Responsibilities of the Continuum of
are to respond, including through the 578.~ar~~eparlng an application for funds.
use of appropriate automated collection 578.11 Unified Funding Agency.
techniques or other forms of information 578.13 Remedial action.
technology; e.g., permitting electronic .
submission of responses. Subpart C-Appllcatlon and Grant Award

Process
, Interested persons are invited to
submit comments regarding the 578.15 Eligible applicants.
information collection requirements in 578.17 Overview of application and grant

award process.
this rule. Comments must refer to the 578.19 Application process.
proposal by name and docket number 578.21 Awarding funds.
(FR-5476-I-01) and be sent to: HUD 578.23 Executing grant agreements.
Desk Officer, Office of Management and 578.25 Site control.
Budget, New Executive Office Building, 578.27 Consolidated plan.
Washington, DC 20503, Fax: (202) 395- I 578.29 Subsidy layering.
. d i ffi 578 31 Environmental review.6947, an Reports Lia son 0 cer, 578'33 Renewals,
Office of the ASBis~ant Secretary for 578:35 Appeal.
Community Planning and Development,
Department of Housing and Urban Subpart D-Program Components and
Development, 451 Seventh Street SW., Eligible Costs
Room 7233, Washington, DC 20410- 578.37 Program components and uses of
7000 assistance.
Int~rested persons may submit 576.39 9~ntinuum of Care planning

t di the i ~ l' aotivlties.comm~n s rogar ng e m orma. Ion 578.41 Unified Funding Agency costs.
collection requirements electromcally 578.43 Acquisition.
through the Federal eRulemaking Portal 578.45 Rehabilitation.
at http://www.regulations.gov. HUD 578.47 New construction.
strongly encourages commenters to 576.49 Leasing.
submit comments electronically. 578.51 Rental assistance.
Electronic submission of comments 576.53 Supportive services.
allows the commenter maximum time to 578.55 Operating costs.
~repare an~ submit a comment, ensures 578'~~Bt~x::~elessManagement Information
timely receipt by HUD, and enables 578 59 Project administrative costs.
HUD to make them immediately 578:61 Relocation costs.
available to the public. Comments 578.63 Indirect coats,
submitted electronically through the
http://www.regulations.govWebsite can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in Z4 CFR Part 578
Community facilities, Continuum of

Care, Emergency solutions grants, Grant
programs-housing and community
development, Grant program-social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs- housing and community
development, Supportive services.
Accordingly, for the reasons described

in the preamble, HUD adds part 576 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578-CONTtNUUM OF CARE
PROGRAM
Subpart A-General Provisions
Sec.
578.1 Purpose and scope.
578.3 Definitions.

Subpart E-Hlgh·Perlormlng Communities
578.65 Standards.
. 578.67 Publication ofapplication.
578.69 Cooperation among entities,
578.71 HPC·eligible activities.
Subpart F-Program Requirements
578.73 Matching requirements.
578.75, General operations.
578.77 Calculating occupancy charges and

rant,
576.79 Limitation on transitional housing.
578.81 Term of commitment, repayment of

grants, and prevention of undue benefits.
578.83 Displacement, relocation, and

acquisition.
578.85 Timeliness standards.

578.87 Limitation on use of funds.
578.89 Limitation on use of grant funds to

servo persons defined as homeless under
other federal laws,

578.9~ Termination of assistance to
program participants. '

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest.
578.97 Program income.
578.99 Applicability of other federal

requirements.
Subpart G-Grant Administration
578.101 Technical assfstance.
578.103 Recordkeeping requirements.
578.105 Grant and project changes.
578.107 Sanctions.
578.109 Closeout.
Authority: 42 U.S.c. 11371 et Bflq., 42

U.S.C. 3535(d).

Subpart A-Generat Provisions
§578.1 Purpose and scope.
(a) The Continuum of Care program Is

authorized by subtitle C of title IV of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11381-11389).
(b) The program is designed to:
(1) Promote communitywide

commitment to the goal of ending
homelessness:
(2) Prov1de funding for efforts by

nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccompanied youth) and families,
while minimizing the trauma and
dislocation caused to homeless
individuals, families, and communities
by homelessness: .
(3) Promote access to and effective

utilization of mainstream programs by
homeless individuals and families: and
(4) Optimize self-sufficiency among

individuals and families experiencing
homelessness, '

§578.3 Definitions.
As used in this part:
Aut means the McKinney-Vento

Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renewed. It
includes funds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
original grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Care to apply for .
assistance under this part on behalf of
that Continuum.
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,At risk of homelessness, (1) An
individual or family who:
(i) Has an annual income below 30

percent of median family income for the
area, as determined by HUDj
(li) Does not have sufficient resources

or support networks, e.g., family,
friends. faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
"Homeless" definition in this section:
and
(iii) Meets one of the following

, conditions:
(A) Has moved because of economic

reasons two or moro times during the 60
days immediately preceding the
application for homelessness prevention
assistance;
(B) Is living in the home of another

because of economic hardship:
(C) Has been notified in writing that

their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance:

(D) Lives in a hotel or motel andthe
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;
(E) Lives in a single-room occupancy

or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
there reside mote than 1.5 people per
room, as defined by the U.S. Census
Bureau;
(F) Is exiting a publicly funded

institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
lnstitutlon), or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient's approved consolidated plan:
(2) A child or youth who does not

qualify as "homeless" under this
section, but qualifies as "homeless"
under section 387(3) of the Runaway
and Homeless Youth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.S,C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U.S.C. 14043e-
2(6)), section 330(h)(5)(A) of the Public
Health Service Act (42 U.S.C.
254b(h)(5)(A)), section 3(m) ofthe Food
and Nutrition Act of 2008 (7 U.S.C.
2012(m», or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(15»; or
(3) A child or youth who does not

qualify as "homeless" under this

section, but qualifies as "homeless"
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him.

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Chronically homeless, (1) An
individual who:
(i) Is homeless and lives in a place not

meant for human habitation, a safe
haven, or in an emergency shelter; and
(if) Has been homeless and living or,

residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuously for at
least one year or on at least four separate
occasions in the last 3 ~ears; and
(iii) Can be diagnosed with one or

more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 ofthe
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002», post-traumatic stress disorder,
cognitive impairments resulting from
'brain injury, or chronic physical illness
or disability;
(2) An individual who has been

resldlng in an institutional care facility,
, including a jail. substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) ofthis
definition, before entering that facility;
or
(3) A family with an adult head of

household (or if-there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition. including a family
whose composition has fluctuated while
the head of household has been
homeless.

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HOD-
approved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disabjJjty means, as
defined in section 102 of the'
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (4~ U.S.C,
16002):
(1) A severe, chronic disability of an

individual that-
(ilIs attributable to a mental or

physical impairment or combinatiori of
mental and physical impairments;
(li) Is manifested before the individual

attains age 22;
(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional

limitations in three or more of the
following areas of major life activity:
(A) Self-care;
(B) Receptive and expressive

language;
(C) Learning;
(D) Mobility;
(E) Self-direction;
(F) Capacity for independent living;
(G) Eoonomic self-sufficiency.
(v) Reflects the individual's need for

a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individually
plauned and coordinated.
(2) An individual from birth to age 9,

inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
ofthe criteria described in paragraphs
(l)(i) through (v) of the definition of
"developmental disability" in this
section if the individual, without
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
.and local government.

Emergency shelter is defined in 24
CFR part 576. .

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576.
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Fair Mark~t Rent (FMR)means the
Fair Market Rents published in the
Federal Register annually by Hun.
High-performing community (HPC)

means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.
Homeless means:
(1) An individual or family who lacks

a fixed, regular, and adequate nighttime
residence, meaning:

(1) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a' regular sleeping
accommodation for human beings,
Including a car, park, abandoned
building, bus or train station, airport, or
camping ground;
(ii) An individual or family living in

a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements ,
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or
(iii) Anindividual who is exiting an

institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation Immediately
before entering that institution;
(2) An individual or family who will

imminently lose their primary nighttime
residence, provided that:
(i) The primary nighttime residence

will be lost within 14 days of the date
of application for homeless assistance;
(ii) No subsequent residence has been

identified: and .
(iii) The individual or family lacks the

resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;
(3) Unaccompanied youth under 25

years of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(1) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S.C. 5732a),
section 637 of the Head Start Act (42 ,
U.S.C. 9832), section 41403 of the
Violence Against Women Act of 1994
(42 U.S.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C.
254b(h)), section 3 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2012).
section 17(b) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(b)). or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a);

(il) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;
(iii) Have experienced persistent

instability as measured by two moves or
more during the 60-day period
immediately preceding the date of
applying for homeless assistance; and
(lv) Can be expected to continue in

such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstablo employment; or
(4) Any individual or family who:
(i) Is fleeing, or is attempting to flee,

domestic violence, dating violence,
sexual assault, stalking, or other '
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,.
including a child, that has either taken
place within the individual's or family's
primary nighttime residence or has
made the individual or family afraid to
return to their primary nighttime
residence;

Iii) Has no other residence; and
(iii) Lacks the resources or support

networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing.
Homeless Management Information

System (HMIS)means the information
system designated by the Continuum of
Care to comply with the HMlS
requirements prescribed by HUD.
HMIS Lead means the entity

designated by the Continuum of Care in
accordance with this part to operate the
Continuum's HMIS on its behalf.
Permanent housing means

community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing. To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause.
Permanent supportive housing means

permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-lime count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.
Private nonprofit organization means

an organization:
(1) No part of the net earnings of

which inure to the benefit of any
member, founder, contributor, or
individual;
(2) That has a voluntary board;
(3) That has a functioning accounting

system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and
(4) That practices nondiscrimination

in the provision of assistance.
A private nonprofit organization does

not include governmental organizations,
such as public housing agencies.
Program partioipant means an

individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds. .
Projectmeans a group of eligible

activities, such as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
II structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle.
Reoipient means an applicant that

signs a grant agreement with HUD.
Safe haven means, for the purpose of

defining chronically homeless,
supportive housing that meets the
following:
(1) Serves hard to reach homeless

persons with severe mental illness who
came from the streets and have been
unwilling or unable to participate in
supportive services;
(2) Provides 24-hour residence for

eligible persons for an unspecified
period;
(3) Has an overnight capacity limited

to 25 or-fewer persdns: and
(4) Provides low-demand services and

referrals for the residents.
State means eaoh of the 50 States, the

District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.
Subrecipientmoans a private

nonprofit organization, State, local'
government, or instrumentality of State
or local government that receives a
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, subgrant from the recipient to carry out
a project.

Transitional housing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA)means
an eligible applicant selected by the
Continuum of Care to apply for ~ grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b), which is approved by HUD
and to which HUD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term includes rape crisis centers,
battered women's shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B-Establlshlng and
Operating a Continuum of Care

§678.6 Establishing the Continuum of
Care.

(a) The Continuum of Care.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the :
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based '
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.
(b) The board. The Continuum of Care

must establish a board to act on behalf
of the Continuum using the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.95(b). The board must:
(1)Be representative of the relevant

organizations and of projects serving
homeless subpopulatlons: and
(2) Include at least one homeless or

formerly homeless individual.
(c) Transition. Continuums of Care

shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§678.7 Responsibilities of the Continuum
of Care.

(a) Operate the Continuum of Care.
The Continuum of Care must:
(1)Hold meetings, of the full

membership, with published agendas, at
least semi-annually; _
(2)Make an invitation for new

members to join publicly available
within the geographic at least annually;
(3)Adopt and follow a written

procesatc select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
once every 5 years;

(4) Appoint additional committees,
subcommittees, or workgroups;
(5) In consultation with the

collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter,which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on b'ehalf of the board;
(6) Consult :with recipients and

subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subreclplent performance, evaluate
outcomes, and take action against poor
performers;
(7) Evaluate outcomes of projects

funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;
(8) In consultationwith recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continuum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assault, or stalking, but who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
established by HUDby Notice.
(9) In consultation with recipients of

Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing
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humans must be counted as unsheltered
homeless persons,
(ii) Persons living in emergency

shelters and transitional housing
projects must be counted as sheltered
homeless persons, .
(iii) Other requirements established

by HUD by Notice,
(3) Conducting an annual gaps

analysis of the homeless needs and
services available within the geographic
area;
(4) Providing information required to

complete the Consolidated Planes)
within the Continuum's geographic
area;
(5) Consulting with State and local

government Emergency Solutions
Grants program recipients within the
Continuum's geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of .
Emergency Solutions Orants program
recipients and subrecipients,

§678.9 Preparing an application for fun~s.
(a) The Continuum must:
(1) Design, operate, and follow a

collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HOD under §578.19 ofthis subpart;
(2) Establish priorities for funding

projects in the geographic area,
(3) Determine if one application for

funding will be submitted for all .
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area:
(i) If more than one application will

be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information,
from all applicants and for all projects
within the geographic area that the
Continuum has selected funding. The
collaborative applicant will also apply
for Continuum of Care planning
activities, If the Continuum is an
eligible applicant, it may designate
itself;
(ii) If only one application will be

submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continuum of Care planning activities;
(b) The Continuum retains all ofits

responsibilities, even if it designates one
or more eligible applicants other than
itself to apply, for funds on behalf of the
Continuum. This includes approving
the Continuum of Care application.

§678.11 Unified Funding Agency.
(a) Becoming a Unified Funding

Agency. To become designated as the
Unified Funding Agency (UFA) for a
Continuum, a.oollaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA fOf. the Continuum,

(b) Criteriafor designating a UFA,
HOD will consider these criteria when
deciding whether to designate a
collaborative applicant a UFA:
(1) The Continuum of Care it

represents meets the requirements in
§578,7;
(2) The collaborative applicant has

financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for Stales):
(3) The collaborative applicant

demonstrates the ability to monitor
subrecipients; and
(4) Such other criteria as HUD may

establish by NOF A.
(c) ReqUIrements, HUD·designated

UFAs shall:
(1) Apply to HUD for funding for all

of the projects within the geographic
area and enter into a grant agreement
with HOD for the entire geographic area.
(2) Enter into legally binding

agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area,
(3) Require subrecipients to establish

fiscal control and accounting,
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.
(4) Obtain approval of any proposed

grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD,

§678.13 Remedialactlo'n.
(a) If HUn finds that the Continuum

of Care for a geographic area does not
meet the requirements ofthe Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area, Such measures may
include:
(1) Designating a replacement

Continuum of Care for the geographic
area;
(2) Designating a replacement

collaborative applicant for the
Continuum's geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum's geographic area.
(b) HUD must provide a 30-day prior

written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C-Appllcation and Grant
Award Process

§678.16 Eligible applicants.
(a) Who may apply. Nonprofit

organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.
(b) Designation by the Continuum of

Care.Eligible applicant(s) must have
been designated by the Continuum of
Care to submit an application for grant
funds under this part, The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.
(c) Exclusion. For-profit entities are

not eligible to apply for grants or to be
subrecipients of grant funds,

§678.17 Overview of application and grant
award process.

(a) Formula, (1) After enactment of the
annual appropriations act for each fiscal
yelp', and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties,
(2) HUD will apply the formula used

to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by: ,
(i) Determining the total amount for

the Continuum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
approprlatlons act;
[il) From the amount in paragraph

(a)(2)(i) of this section, deducting the
amount published in the NOF A as being
set aside to provide a bonus to
geographic areas for' activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations llsted in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and '
(iii) Deducting the amount of funding

necessary for Continuum of Care
planning activities and UFA costs,
(3) PPRN is calculated on the amount

determined under paragraph (a)(2) of
this section by using the following
formula:
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(i) Two percent will be allocated

among the four insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.
(H) Seventy-five percent of the

remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urbancounties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in anyone
year since 2004.
(iii) The amount remaining after the

allocation under paragraphs (a)(1) and,
(2) of this section will be allocated,
using the CDBG formula, to ,
metropolitan cities and urban counties:
that have not been funded under the
Emergency Solutions Crantsprogram in
any year since 2004 and all other
counties in the United States and Puerto
Rico. ,
(4) If the calculation in paragraph

(a)(2) ofthis section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permanent
housing, HUD will reduce,
proportionately, the total amount
required to renew all projects eligible
for renewal in that year for at least one
year, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continuum
will be required to deduct from renewal
projects Continuum-wide. .
(b) Calculating a Continuum of Care's

maximum award amount. (1) Establish
the PPRN amount. First, HUD will total
the PPRN amounts for each
metropolitan city, urban county, other
county, and insular area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 679.

(2) Establishing renewal demand.
Next, HUD will determine the renewal
demand within the Continuum's
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR'
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continuum of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.
(4) Esiabliehing the maximum award

amount. The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligible amounts for
Continuum planningj-Uf'A costs;
adjustments to .leaslng, operating and
rental assistance line items based on
changes to FMRi and available bonuses.

§678.19 Application process.
(a] Notice of Funding Availability.

After enactment of the annual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.
(b) Applications. All applications to

BUD, including applications for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD :r,nay
require, and contain such information as
BUD determines necessary. At a
minimum.ian application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subreclpients; a description of the'
subpopulatlons of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
Dr the number of persons to be served
by each project; a budget request by
'project; and reasonable assurances that
the applicant, or the subreclpient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12.month period
beginning upon notification of an award
for grant assistance.

§578.21 Awarding funds.
(a) Selection. HUD will review

appllcations in accordance with the
guidelines and procedures provided in
the NOF A and will award funds to
recipients through a national
competition based on selection criteria
as defined in section 427 of the Act.
(b) Announcement of awards. HUD

will announce awards and notify
selected applicants of any conditions
imposed on awards. Conditions must be
satisfied before BUD will execute a
grant agreement with the applicant.
(c) Satisfying conditions. HUD will

withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by BUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.
(a) Deadline. No later than 45 days

from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement.
(b) Gront agreements, (1) MUltiple

applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicantfor a Continuum. If
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one grant
agreement for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will qover the entire
geographic area. A default by the
recipient under one of those grant
agreements will also be a default under
the other.

(3) Unified Funding Agencies. If ~
Continuum is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continuum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.
(c) Required agreements. Reoipients

will be required to sign a grant
agreement in which the recipient agrees:
(1) To ensure the operation of the

project(s) in accordance with the
provisions of the McKinney-Veto Act
and all requirements under 24 CFR part
678;
(2) To monitor and report the progress

of the project(s) to the Continuum of
Care and HUD;
(3) To ensure, to the maximum extent

practicable, that individuals and
families experiencing homelessness are
involved, through employment,
provision of volunteer services, or
otherwise, In constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;
(4) To require certification from all

subrecipients that:
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(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;
(li) The address or location of any

family violence project assisted under
this part will not be made public; except
with written authorization of the person
responsible for the operation of such
project;
(iii) Subrecipients will establish

policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness;
[iv) In the case of projects that provide

housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are anrollad in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs authorized
under subtitle B of title VII of the Act;
(v) The subrecipient, its officers, and

employees are not debarred or
suspended from doing business with the
Federal Government: and .
(vi) Subrecipients will provide

information, such as data and reports, as
required by HUD; and
(5) To establish such fiscal control

and accounting procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial .
transactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles,lftherecipientis a UFA;
(6) To monitor subrecipient match

.and report on match to HUD;
(7) To take the educational needs of

children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children's
education:
(8) To monitor subrecipients at least

annually;
(9) To use the centralized or

coordinated assessment system
established by the Continuum of Care as
set forth in §578.7(a)(8), A victim
service provider may choose not to u.se
the Continuum of Care's centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HUD's minimum requirements
and the victim service provider uses
that sfstem instead;
(10 To follow the written standards

for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in §578,7(a)(9);
lll) Enter into subrecipient

agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;
and
(12) To comply with such other terms

and conditions as HUD may establish by
NOFA,

§578,25 Site control.
(a) In general. When grant funds will

be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has. site control
within the time frame established in
section §578,21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.
(b) Evidence. Acceptable evidence of

site control is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement, The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance, .
(c) Tax credit projects. (1) Applicants

that plan to use the low-income housing
tax credit authorized under 26 U.S,C. 42
to finance a project must prove to BUD's
satisfaction that the applicant or
subreciplent identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the froject site,
(i To have control of the limited

partnership, the applicant or
subrecipient must be the general partner
of the limited partnership or have a 51
percent controlling interest in that
general partner.
(il) To have control of the limited

liability company, the applicant or
subrecipient must be the sole managing
member,
(2) If grant funds are to be used for

acquisition, rehabilitation, or new
construction, the recipient or
subreclplent must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the, 16·
year period. If grant funds were not used
for acquisition, rehabilitation, or now
'construction, then the recipient or
subrecipiont must maintain control for
the term of the grant agreement and any
renewals thereof,

§578.27 Consolidated plan.
(a) States or units of general local

government. An applicant that is a State
or a unit of general local government
must have a BUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91, The
applicant must submit a certification
that the application for funding is .
consistent with the Hl.Hr-approved
consolidated planes) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.
(b) Other applicants. Applicants that

are not States or units of general local
government must submit a certification
by the jurisdictlon(s) in which the
proposed project will be located that the
applicant's application for funding is
consistent with the jurisdiction's BUD-
approved consolidated plan, The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under §578,35,
(c) Timing of consolidated plan

certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA,

§578.29 'Subsldy layering.
HUD may provide assistance under

this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S,c, 3545) and 24 CFR part 4, subpart
A. An applicant must submit

. information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by
combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, including assistance
such as tax ooncessions or tax credits.

§578.31 EnvIronmental revIew.
(a) Activities under this part are

subject to environmental review by
HUD under 24 CFRpart 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUn to perform, for each
property, any environmental review
required by 24 CFRpart 50. The
recipient or subreciplent must carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUDmay eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipienl, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFRpart 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals.
(a) In general. Awards made under

this part and title IV of the Act, as in
effect before August 3D, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUn.
(b)Length of renewal. HUDmay

award up to 3 years of funds for
supportive servicos,leasing, fIMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
15 years ofrental.assistance, subject to
availability of annual appropriations,
(c) Assistance available. (1)

Assistance during each year of a
renewal period may be for:
(i) Up to 100 percent ofthe amount

for supportive services and HMIS costs
in the final year of tbe prior funding
period:

.(Ii) Up to 100 percent of the amount
for leasing and operating in the final
. year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area] and
(iii) For rental assistance, up to 100

percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMR,
(d) Review criteria, (1) Awards made

under title IV of the Act, as in effeot
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 3D, 2012. Grants
will be renewed if HUD receives a
certification from the Continuum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 3D, 2012. For
. purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582,330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Supportive Housing Program,
. (2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 3~,' 2012 will be described
in the NOFA,
(e) Unsuccessful projects. HUDmay

renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUn, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program, The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate,

(1)Annual Performance Report
condition, HUn may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:
(1) The recipient fails to timely

submit a HUDAnnual Performance
Report (APR) for the grant year
immediately prior to renewal: or
(2) The recipient submits an APR that

l{UDdeems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§678,35 Appeal.
(a) In general, Failure to follow the

procedures or meet the deadlines
established in this section will result in
denial of the appeal.

(b) Solo applicants, (1) W.homay
appeal, Nonprofits, States, and local
governments, and instrumentalities of
State or local governments that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manner, and that submitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD,

(2)Notice of intent to appeal, The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application, .

(3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUDmay require by Notice,

(4) Response from the Continuum of
Care,The Continuum shall have 30 days
from the date of its receipt of the solo
applicant's evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

(5) Decision. H~ will notify the solo
applicant and the Continuum ofits
decision within 60 days of receipt ofthe
Continuum's response,

(6)Funding, IfHUD finds that the solo
applicant was not permitted to .
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grent
to the Boloapplicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum's a.pplicant(s),
(c) Denied or decreased fUnding. (1)

Who may appeal, Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUDmay require by
Notice, within 45 days of the date of
HUD's announcement of the award.

(2)Decision, HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. Hun will reverse a
decision only when the applicant Olin
show that HUDerror caused the denial
or decrease,
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds. .
, (d) Competing Continuums of Care. .
(1) In general. If more than one
Continuum of Care claims the same
geographic area, HOD will award funds
to the Continuum applicantls] whose
application(s) has the highest total
score. No projects.will be funded from
the lower scoring Continuum No
projects that are submitted in \wo or
more competing Continuum of Care
applications will be funded.

(2) Who may appeal. The designated
applioantfs) for the lower soaring
Continuum may appeal HUD's declsiqn
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date ofHUD's
announcement of the award.

(3) Decision. HUD will notify the
applioant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial.
(e) Consolidated plan certification. (1)

In general. An applicant may appeal to
HUD a jurisdiction's refusal to provide
a certification of consistency with the
Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency,
The appeal must include, at a
minimum:
(i) A copy of the applicant's request

to the jurisdiction for the certification of
consistency with the Consolidated Plan;
(il) A copy ofthe jurisdiction's

'response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction's Consolidated Plan in
accordance with 24 CFR 91;500(0); and
(iii) A statement of the reasons why

the applicant believes its project is
consistent with the jurlsdiction's
Consolidated Plan.

(3) Jurisdiction response. The
Jurisdiction that refused to provide the
certifloatlon of consistency with the
jurisdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal.

(4) HUD review. (i) HUD will issue its
decision within 45 days of the date of
RUD's receipt of the jurisdiction's

response. As part of its review, HOD
will consider: .
(A) Whether the applicant submitted

the request to the appropriate political
Jurisdiction; and
(6) The reasonableness of the

[urisdiction's refusal to provide the
certificate.
[il) lfthe jurisdiction did not provide

written reasons for refusal, including
the reasons why the project Is not
consistent with the jurisdiction's
Consolidated Plan in its initial response
to the applicant's request for a
certification, HUD will find for the
applioant without further inquiry or
response from the political jurisdiction.

Subpart D-Program Components and
I;lIglble Costs

§578.37 Program components and uses of
assistance.
(a) Continuum of Care funds may be

used to pay for the eligible costs listed
in §578.39 through §578.63 when used
to establish and operate projects under
five program components: permanent
housing; transitional houslng:
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
. recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs life eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in §578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permanent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:
(i) Penn anent supPQrtive housing for

persons vrith disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of-the program participants
must be made available to the program
participants.
[ii] Rapid rehousing. Continuum of

Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in § 578.51(c)~ as necessary to help

a homeless individual or family, with or
without disabilities, move as quickly as

. possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to § 578.51(a)(1), but not
§578.51(a)(1)(i) and (il); (a)(2); (c) and
(f) through (i); and (1)(1). These projects:
(A) Must follow the written policies

and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.
(B) May set a maximum amount or

percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require .
program participants to share in the
costs of rent, For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities .
(excluding telephone) established by the
public housing authority for the area in
which the housing is looated.
(e) Limit rental assistance to no more

than 24 months to a household,'
(D) May provide supportive services

for no longer than 6 months after rental
assistance stops.
(E) Must re-evaluate, not less than

once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subreoipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant's income or other
circumstances (e.g., changes in
household composition) that affect the
program participant's need for .
assistance. When notified. of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant's eligibility and the amount
and types of assistance that the program
participant needs.
(F) Require the program participant to

meet with a case manager not less than
once per month to assist the prograin
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U,S,C,
13925 et seq,) or the Family Violence
Prevention and Services Act (42U,S,C,
1040i et seq,) prohibits the recipient
carrying out the project from making its
housing conditional on the participant's
acceptance of services,

(2) Transitional Housing (TH),
Transitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH, Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing,' rental assistance,
operating costs, and supportive services;
. (3) Supportive Service Only (SSO).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and supportive services in order to
provide supportive services lo
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipiont is not providing housing or
housing assistance, SSO includes street
outreach,

(4) HMIS. Funds may be used by ,
HMIS Leads to lease a structure in
which tho HMIS is operated or 08
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578,57,
(6) Homelessness prevention, Funds

may be used by recipients in
Continuums of Care-deslgnated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medium-term rental
assistance, as described in 24 CFR
576,105 and 24 CFR 676.106, that are
necessary to prevent an individual or
family from becoming homeless. '
(b) Uses of assistanoe, Funds are

available to pay for the eligible costs
listed in §578.39 through §578.63 when
used to:

(1) Establish new housing or new
facilities to provide supportive services;
(2) Expand existing housing and

facilities in order to increase the number
of homeless persons served;
(3) Bring existing housing and

facilities into compliance with State and
local government health and safety
standards, as described in §578.87;
(4) Preserve existing permanent

housing and facilities that provide
supportive services;
(5) Provide supportive services for

residents of supportive housing or for
homeless persons not residing in
supportive housing;
(6) Continue funding permanent

housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable databasej.and
(8)Establish and carry out a

Continuum of Care planning process
and operate a Continuum of Care,
(c)Multiple purposes, Structures used

to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structure for
supportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structures, grant funds may not
be used to pay for more than the actual
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities, If eligible and ineligible
activities are carried outin the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities,

§570.39 Continuum of Care planning
act,lvlties.
(a) In general. Collaborative

applicants may use up to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;
(2) Evaluating the outcomes of

projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and
(3) Participating in the consolidated

plants) for the geographic area(s).
(b) Continuu~ of Care planning

activities, Eligible plimning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of nonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, public housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;
(3) Developing a Continuum of Care

system;
(4) Evaluating the outcomes of

projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consolidated
plants) or the jurisdiction(s) in the
geographic area; and
(6) Preparing and submitting an

application to HUD on behalf of the
entire Continuum of Care membership,
including conducting a sheltered and
unsheltered point-in-time count and
other data collection as required by
HUD,
(c)Monitoring costs. The posts of

monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible,

§578.41 Unllled Funding Agency costs.
(a) In general. UFAs may use up to 3

percent of their FPRN, or a maximum
amount to be establlshed by the NOPA,
whichever is less, for fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipienta
under the Continuum of Care program.
(b) UFA aosts, UFA costs include

costs of ensuring that all financial \ '
transactions carried out under the
Continuum of Care program are
conducted and records are maintained
in accordance with generally accepted
accounting principles, including
arranging for an annual survey, audit, or
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program.
(c)Monitoring costs. The costs of

monitoring subrecipients and enforcing
compliance with program requirements
are eligible for costs,
§57~.43 'Acquisition.
Grant funds may be used to pay up to

100 percent of the cost of acqulsitinn of
real property selected by the recipient or
subrecipient for use in the provision of
housing or supportive services for
homeless persons,
§678.45 Rehabilitation.
(a) Use, G~imtfunds may be used to

pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons.
(b)EligJble costs, Eligible

rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure'to State
and local government health and safety
standards,
(c) Ineligible costs. Grant funds may

not be used for rehabilitation of leased
property.

§578.47 New construction. ,
(a) Use, Grant funds may be used to:
(1)Pay up to 100 percent of the cost

of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for use as
housing.
(2) If grant funds are used for new

construction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate units
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition.
(b) Ineligible costs. Grant funds may

not be-used for new construction on
leased property.

§578.49 Leasing.
(a) Use. (1)Where the recipient or

subrecipient is leasing the structure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or structures
owned by the recipient, subrecipient,
their perentorgenizationls}, any other
related organization(s), or organizations
that are members of a partnership;
where the partnership owns the
structure, unless HUD authorized an
exception for good cause.
(2) Any request for an exception must

include the following:
(i) A description of how leasing these

structures is in the best interest ofthe
program:
(il) Supporting documentation

showing that the leasing charges paid
with grant funds are reasonable for the
market: and
(Hi)A copy of the written policy for

resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.
, (b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units. When
grants are used to pay rent for
individual housing units, the rent paid
must be reasonable in relation to ronts
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may riot exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from lensing funds.
If utilities are not provided by the
landlord.jhese utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Seourity deposits and first and last
month's rent. Recipients and
subrooipients may use grant funds to
pay security deposits, in an amount not
to exceed 2months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month's rent,
(5) Ooo'upanoy agreements and

subleases. Occupancy agreements and
subleases are required as specified in
§ 578.77(a).

(6) Calculation of oocupanoy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and ,
may be used as provided, under
§578.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority oftitle IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as rental assistance,
depending on the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.
§578.51 Rental assistance.
(a) Use. (1) Grant funds may be used

for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3months of rent: medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578.7(a)(9) and this section.
(li) The rental assistance may be

tenant-based, project-based, or sponsor-
based, and may be for transitional or
permanent housing.
(2) Grant funds may be used for

security deposits in an amount not to
exceed 2 months of rent, An advance
payment of the last month' s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month's rent.

(b) Rental assistance administrator.
Rental assistance must be administered
by a State, unit of general local
government, or a public housing agency.
(c) Tenant-based rental assistance.

Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing.

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participants who have.
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from further domestic violence, dating
violence, sexual assault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), ifthey romain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.
(d) Sponsor-based rental assistance.

Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsor. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition.
(e) Project-based rental assistance.

Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.
(f) Grant amount. The amount of

rental assistance in each project will be
based on the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD,by the term of the
grant. '
(g)Rent reasonableness. HUDwill

only provide rental assistance for a unit
if the rent is reasonable. The recipient
or subreoiplent must determine whether
the rent charged for the unit receiving .
rental assistance 'is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit.
Roasonable rent must not exceed rents
currently being charged by the same
owner for comparable unassisted units.
(h)Payment of grant. (1) The amount

of rental assistance in each project will
be reserved for rentel assistance over the
grant period. An applicant's request for
rental assistance in each grant is an '
estimate of the amount needed for rental
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.
(2) For tenant-based rental assistance,

on demonstration of need:
(i) Up to 25 percent of the total rental

assistance awarded may be spent in any
year of a 5-year grant term: or

(U) A higher percentage if approved in
advanceby HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.
(3) A recipient must serve at least as

many program participants as shown in
its ar·plication for assistance.
(4 If the amount in each grant

reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants. ,
(i) Vacanoies. If a unit assisted under

this section is vacated before the
expiration of the lease, the assistance for
the unit may oontinue for a maximum
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies. .
(j)Property damage. Recipients and

subrecipients may use grant funds in an
amount not to exceed one month's rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.
(k)Resident rent. Rent must be

calculated as provided in §578.77.
Rents collected from program
participants are program income and
may be used as provided under
§578.97.

(1) Leases. (1) Initial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participants
must enter into a lease agreement for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party. ' '

(2) Initial lease for transitional
, housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up to a
maximum term of 24 months.

§578.53 Supportive services.
(a) In general. Grant funds may be

used to pay the eligible costs of
supportive services that address the
special needs of the program

participants. If the supportive services
are provided in a supportive service
facility not contained in a housing
structure, the costs of day-to-day .
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.
(1) Supportive services must be

necessary to assist program participants
obtein and maintain housing.
(2) Recipients and subrecipients shall

conduct an annual assessment of the
servioe needs of the program
participants and should adjust services
accordingly.
(b)Duration. (1) For a transitional

housing project, supportive services
must be made available to residents
throughout the duration of their
residence in the project.
(2)Permanent supportive housing

projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.
(3) Services may also be provided to

former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6months, for no more than 6months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.
(4) Rapid rehousing projects must

require the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(a)(1)(ii)(F), to assist the
program participant in maintaining
long-term housing stability.
(c) Speoial populations. All eligible

costs are eligible to the same extent for
program participants who are '
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.
(d) Ineligible costs. Any cost that is

not described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.
(1)Annual Assessment of Service

Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs.

(2)Assistanoe with moving costs ..
Reasonable one-time moving costs are
eligible and include truck rental and
hiring a m,ovingcompany.
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:
(i) Counseling;
(ii) Developing, securing, and

coordinating services; .
(iii) Using the centralized or

coordinated assessment system as
required under §578.23(c)(9).
(iv) Obtaining federal, State, and local

benefits;
(v)Monitoring and evaluating

program participant progress;
(vi) Providing information and

referrals to other providers;
(vii) Providing ongoing risk

assessment and safety planning with
victims of domestic violence, dating
violence, sexual assault, and stalking;
and
(viii) Developing an individualized

housing and service plan, including
planning a path to permanent housing
stability.
(4) Child care. The costs of

establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.
(i) The children must be under the age

of 13, unless they are disabled children.
(ii) Disabled children must be under

the age or ia,
(iii) The child-care center must be

Iicensed by the jurlsdiction in which it
operates in order for its costs to be
eligible.
(5)Education services. The costs of

improving knowledge and basic·
educational skills are eligible.

(1) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED).
(ii) Component services or activities

are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6) Employment assistance and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in seouring employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to legal services provider and performs the
program participants in employment services itself, the eligible costs are the
assistance and job training programs is subrecipient's employees' salaries and
also an eligible cost.' other costs necessary to perform the
(i) Learning skills include those skills services.

that can be used to secure and retain a (iv) Legal services for immigration
job, including the acquisition of and citizenship matters and issues
vocational licenses and/or certificates. related to mortgages and
(il) Services that assist individuals in homeownership are ineligible. Retainer

securing employment consist of: fee arrangements and contingency fee
(A)Employment screening, arrangements are ineligible.

assessment, or testing; (10)Life skills training. The costs of
(B)Structured job skills and job- teaching critical life management skills

seeking skills; that may never have been learned or
(C)Special training and tutoring, have been lost during the course of

including literacy training and pre- physical or mental illness, domestic
vocational training; violence, substance abuse; and
(D)Books and instructional material; homelessness are eligible. These
(E)Counseling or job coaching; and services must be necessary to assist tho
(F) Referral to community resources. program participant to function
(7) Food. The cost of providing meals independently in the community.

or groceries to' program participants is Component life skills training are the
eligible.(8)Housing search and counseling budgeting of resources and money
services. Costs of assisting eligible management, household management,
program participants to locate, obtain, conflict management, shopping for food
and retain suitable housing are eligible. and other needed items, nutrition, the
(i) Component services or activities ~se of public transportation, and parent

are tenant counseling; assisting training.
individuals and families to understand (11)Mental health services. Eligible,
leases; securing utilities; and making costs are the direct outpatient treatment
moving arrangements. of mental health conditions that are
[il] Other eligible costs are: provided by licensed professionals.
(A)Mediation with property owners Component services are crisis

and landlords on behalf of eligible interventions; counseling; individual,
program participants; family, or group therapy sessions: the
(B)Credit counseling, accessing a free prescription of psychotropic

personal credit report, and resolving medications or explanations about the
personal credit issues; and useand management of medications;
(C)The payment ofrental application and combinations of therapeutic'

fees. . approaches to address multiple
(9)Legal services. Eligible costs are problems.

the fees charged by licensed attorneys (12)Outpatient health services.
and by person(s) under the supervision Eligible costs are the direct outpatient
of licensed attorneys, for advice and treatment of medical conditions when
representation in matters that interfere provided by licensed medical
with the homeless individual or family's professionals including:
ability to obtain and retain housing. (i)Providing an analysis or
(i) Eligible subject matters are child assessment of an individual's health

support; guardianship; paternity; - problems and the development of a
emancipation; legal separation; orders of treatment plan;
protection and other civil remedies for (li) Assisting individuals to
victims of domestic violence, dating understand their health needs;
violence, sexual assault, and stalking; (iii) Providing directly or assisting
appeal of veterans and public benefit individuals to obtain and utilize
claim denials; landlord tenant disputes; appropriate medical treatment; ,
and the resolution of outstanding (iv)Preventive medical care and
criminal warrants. health maintenance services, including
(il) Component services or activities in-home health services and emergency

may include receiving and preparing medical services;
cases for trial, provision of legal advice, (v)Provision of appropriate
representation at hearings, and medication;
counseling. (vi)Providing follow-up services; and
(iii) Fees based on the actual service. (vii) Preventive and noncosmetic

performed [i.e., fee for service) are also dental care.
eligible, but only if the cost would be (13)Outreach services, The costs' of
less than the cost of hourly fees. Filing activities to engage persons for the .
fees and other necessary court costs are purpose of providing immediate support
also eligible. If the subreoipient is a ,and intervention, as well as identifying
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potential program participants, are
eligible.
(i) Eligible costs include the outreach

, worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.
(ii) Component activities and services

consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
, information and referrals to homeless
and mainstream progr8ll1s; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of'program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineli&ible.

(15) Transportation, Eligible costs are:
(i) The costs of program participant's

travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.
(ii) Mileage allowance for service

workers to visit program participants
and to carry out housing quality
Inspections:
(iii) The cost of purchasing or leasing

a vehicle in which staff transports
program participants and/or staff
serving program participants;
(Iv) The cost of gas, insurance, taxes,

and maintenance for the vehicle;
(v) The costs of recipient or

subrecipient staff to accompany or assist
program participants to utilize public
transportation; and
(vi) Jfpublic transportation options

are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:
(A) Payments for car repairs or

maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
(Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);
(B) Payments for car repairs or

maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car: and
(C) The recipients or subrecipients

may require program participants to

share in the cost of car repairs or
maintenance as a condition ofrecelving
assistance with car repairs or
maintenance. '

(16) utility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described In paragraphs (e)(l)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:
(i) The costs of labor or supplies, and

materials incurred by the recipient or
subreclpient in directly providing
supportive services to program
participants; and
(il) The salary and benefit packages of

the recipient and subreclpient staff who
directly deliver the services.

§578.55 Operallng costs.
(a) Use. Grant funds may be used to

pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.
(b) Eligible costs. (1) The maintenance

and repair of housing:
(2) Property taxes and Insurance:
(3) Scheduled payments to a reserve

for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost):

(4) Building security for a structure
where more than 50 percent of the units
or area is'paid for with grant funds;
(5) Electricity, gas, and water;
(6) Furniture; and
(7) Equipment.
(c) Ineligible costs. Program funds

may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
the lease.

§678.67 Homeless Management
Infbrmatlon System.
(a) Eligible costs. (1) The recipient or

subrecipient may use Continuum of
Care program funds topay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:
(i) Purchasing or leasing computer

hardware;
(ii) Purchasing software or software

licenses;
(iii) Purchasing or leasing equipment,

including telephones, fax machines, and
furniture;

(tv) Obtaining technical support;
(v) Leasing office space;
(vi) Paying charges for electricity, gas,

water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;
(vii) Paying salaries for operating

HMIS, including:
(A) Completing data entry;
(B) Monitoring and reviewing data

quality;
(C) Completing data analysis:
(D) Reporting to the HMIS Lead;
(E) Training staff on using the HMIS;

and
. (F) Implementing and complying with

HMIS requirements: ,
(viii) Paying costs of staffto travel to

and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;
(ix) Paying staff travel costs to

conduct intake; and
(x) Paying participation fees charged

by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.
(2) If the recipient or subrecipient is

the HMIS Lead, it may also use
Continuum of Care funds to pay the
costs of: '
(i) Hosting and maintaining HMIS

software or data;
(U) Backing up, recovering, or

repairing HMIS software or data;
(iii) Upgrading, customizing, and

enhancing the HMIS;
(iv) Integrating and warohousing data,

including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems:
(v) Administering the system;
(vi) Reporting to providers, the

Continuum of Care, and HUD; and
(vii) Conducting training on using the

system, including traveling to the
training.

'(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuum
of Care funds to establish and operate a
comparable database that complies with
HUD's HMIS requirements.
(b) General restrictions. Activities

funded under this section must comply
with the HMIS requirements.

§676.59 Project administrative costs.
(a)Eligible costs. The recipient or

subrecipient may use up to 10 percent
of any grant awarded under this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project .
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§ 578,43llirough § 578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
and coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the .
following: .

(i) Salaries, wages, and related costs of
the recipient's staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each porson whose primary .
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:

(A) Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD:

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(a) Managing or supervising persons
whose primary responsibilities with
regard to the program include such
assignments as those described in
paragraph (a)(l)(i)(A) through (G) of this
section.

[H] Travel costs incurred for
monitoring of subrecipients:

(iii) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2) Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under §.578.31. .

(b) Sharing requirement. (1) UFAs. If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2)Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.

§578.61 Relocation costs.
(a) In general. Relocation costs under

the Uniform Relocation Assistance and
Real Properly Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§ 578.83.

§578.63 Indirect costs.
(a) In general. Continuum of Care

funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-l22, as applicable.

(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A-87 or
A-122, as applicable.

(c) Expenditure limits. The indirect
costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 57.8:59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E-Hlgh·Performing
Communities

§678.66 Standards.
(a) In general. The collaborative

applicant for a Continuum may apply to
HUD to have the Continuum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made ..

(b) Applying for HPC designation. The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended; .

(2) A specific plan for how grant
funds will be expended: and

(3) Information establishing that the
Continuum of Care meets the standards
forHPCs.

(c) Standards for qualifying as an
HPC.To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care's HMIS that it meets
all of the following standards:

(i) Mean length of homelessness.
Either the mean length of episode of
homelossness Within the Continuum's
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal year.

(li) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from. the preceding
federal fiscal year. .

(iii) HMIS coverage. The Continuum's
HMIS must have a bed coverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.

(Iv) Serving families and youth. With
respect to Continuums that served
homeless families and youth defined as
homeless under other fedoral statutes in
paragraph (3) of the definition of
homeless in §576.2:

(A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

[B] 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum's
HMIS that is provided in a narrative or
other form prescribed by HUn that it
meets both of the following standards:

(i) CommuI]ity action. All the .
metropolitan cities and counties within
the Continuum's geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area.

(H) Renewing HPc status. If the
Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at '
reducing the number of individuals and
families who became homeless in that
community.
§578.67 Publication of application.
HUDwill publish the application to

be designated an HPC through the HUD
Web site, for public comment as to
whether the Continuum seeking
designation as an HPCmeets the
standards for being one.

§578.69 Cooperation among entllles.
An HPC must cooperate with HOO in

distributing information about its
successful efforts to reduce'
homelessness.
§578.71 HPC-ellglble activities.
In addition to using grant funds for

the eligible costs described in subpartD
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may 'also use grant funds to
provide housing relocation and
stabilization services and short- andlor
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short-and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeepmg requirements of 24 CFR
576.500 apply.

Subpart F-Program Requirements

) §578.73 Matching requirements.
(ll) In general. The recipient or

subreoipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are DFAs or are the sale
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
mar use such match for the costs of
activities that are eligible under
§ 578.71.
(b)Cash sources. A recipient or

subreclplentmay use funds from any
source, including any other federal
sources (excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
requirements of this section are eligible
under the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.
(c) In-kind contributions. (1) The

recipient or subreoipient may use the
value of any real property, equipment,
goods, or services contributed to the
project as match, provided that ifthe
recipient or subrecipient had to pay for
them with grant funds, the coste would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71.
(2) The requirements of 24 CFR84.23

and 85.24 apply.
(3) Before grant execution, services to

be provided by a third party must be
documented by a memorandum of
understanding (MOD)between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient's or subrecipient's
organization, If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market.
(i) The MODmust establish the

unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided.
(il) During the term of the grant, the

recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.
§576.75 General operations.

(a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code (as applicable to the type

of structure) of the International Code
Council,
(2) Services provided with assistance

under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Continuum of Care program funds, must
meet the applicable housing quality
standards (HQS)under 24 CFR 982.401
ofthis title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance,
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFRpart 35, subparts A, H, K, and R
apply.
(1)Before any assistance will be

provided on behalf of a program
participant, the recipient, or
subreoipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.
(2)Recipients or subreclpients must

inspect all units at least annually during
the grant period to ensure that the units
continue to meet HQS.

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two }Jersons.
(1) Children of opposite sex, other

than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.
(2) If household composition changes

during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
services. -
(d)Meals. Each recipient and

subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of supportive
services. To the extent practicable, each
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project must provide supportive
services for residents ofthe projeot and
homeless persons using the project,
which may be designed by the recipient
or participants. Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.

(f) Residential supervision. Each
recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
throughout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subreoiplent must provide for the
participation of-not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity. considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult With
homeless or formerly homeless persons
when considering and making policies
and decisions.

(2) Each recipient and subrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volunteer
services; OF otherwise in constructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

(h) Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disabllity-related services provided
through the project as a condition of
continued participation in the program,
Examples of'disability·related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continued participation in the
program.

(i) Retention of assistance after death,
incarceration, or institutionalization for
more than 90 days of qualifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member's death, long-
term incarceration, or long-term
institutionalization, have tho right to
rental assistance under this section until
the expiration of the lease in effect at
the time of the qualifying member's
death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculating occupancy charges
and rent.

(a) Occupanoy agreements and leases.
Recipients and subrecipients must have
signed occupancy agreements or leases
(or subleases) with program participants
residing in housing.

(b) Caloulation of oocupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the houslng.However, if
occupancy charges are imposed, they
may not exceed the highest of: '

(1) 30 percent of the family's monthly
adjusted Income (adjustment factors '
include the number of people in the
family, age of family members, medical
expenses, and child- care expenses):

(2) 10 percent of the family's monthly
income: or

(3) If the family is receiving payments
for welfare assistance from a public '
agency and a part of the payments
(adjusted in accordance with the
family's actual housing costs) is
specifically designated by the agency to
meet the family's housing costs, the
portion ofthe payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant's income initially,
and if there is a change in family .
composition (e.g.,birth of a child) or a
decrease in the resident's income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Resident rent. (1) Amount of rent:
(i) Each program participant on whose
behalf rental assistance payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1)
of the U.S. Housing Act of 1937 (42
U.S.C. 1437a(a)(1).

(ii) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review. Recipients or
subrecipients must examine a program
participant's income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant's
contribution toward the rental payment
must be made as changes in income are
identified.

. (3) Verification. As a condition of
participation in the program, each
program participant must agree to
supply the information or
documentation necessary to verify the
program participant's income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other cfrcumstances that may result in
changes to a program participant's
contribution toward the rental payment.

§578.79 limitation on tr~nsltlonal
housing,

A homeless individual or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§578.81 Tl!rm of commitment, repayment
of grants, and prevention of undue benefits.

(a) In ge!leral. All recipients and
subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction must operate the housing
Orprovide supportive services in
accordance with this part, for at least 15
years from the dale of initial occupancy
or date of initial service provision,
Recipient and subrecipients must,
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.

(b) Conversion. Recipients and
subrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct benefit
of very low-income persons. The request
must be made while the project is .
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and must include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor in HUD's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care's
geographic area. "
(c) Repayment of grant funds. If a

project is not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
Hun will require repayment of the
entire amount of the grant used for'
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been authorized under
paragraph (b) of this section. If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by zo
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing. ,
(d) Prevention of undue benefits.

Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring before the 15-year period, the
recipient must comply with such terms
and conditions as Hun may prescribe to
prevent the recipient or subreclplent
from unduly benefiting from such sale
or disposition. '
(e)Exoeption. A recipient or

subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:
(1) The sale or disposition of the

property used for the project results in
the use of the property for the direct
benefit of very low-income persons;
(2)All the proceeds are used to

provide transitional or permanent
housing that meet the requirements of
this part; ,
(3) Project-based rental assistance or

operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 4Z(g)of the Internal
Revenue Code of 1986; or
(4) There are no individuals and

families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness,

§578.83 Dlsplaoement, relooatlon, and
acquisition.
(a) Minimizing displacement.

Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
result of projects assisted under this
part. "Project," as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an undertaking.
(b) Temporaryrelooation. (1) Existing

Building Not Assisted under Title IV of
the MoKinney- Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
project Is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive assistance under
the Continuum of Care program. When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (URA),
42 U.S.C. 4601-4655, to apply, the '
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.

(2) Existing Transitional Housing or
Pennanent Housing Projects Assisted
Under Title IV of the McKinney-Vento
Act. Consistent with paragraph (c)(Z)(ii)
of this section, no program participant
may be required to relocate temporarily
for a project if Oleperson cannot be
offered a decent, safe, and sanitary unit
in the same building or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph (c){z)(lii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond O1\eyear
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:
(1)Reimbursement for all reasonable

out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and
(il) Appropriate advisory services,

including reasonable advance written
notice of:
(A) The date and approximate

duration of the temporary relocation;
(D) The location of the suitable,

decent, safe, and sanitary dwelling to be
made available for the temporary
period;
, (C)The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in 1:4ebuilding or complex
upon completion of the project: and
(D)The provisions of paragraph

(b)(2)(i)of this section.
(c) Relocation assistance for displaced

persons. (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) 'must be provided .
relocation assistance in accordance with
the requirements of the URA and
implementing regulations at 49 CFRpart
24. A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority perso,ns must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.Z05(c)(2)(il)(D).
(Z)Displaced person. (i) For the

purposes of paragraph (c)'of this section,
the term "displaced person" means any
person (family, Indlvldual-buslness,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:
(A)After the owner (or person in

control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for'
assistance to Hun (or the recipient. as'
applicable) that is later approved and
funded and the recipient or subreoipient
has site control as evidenced in
accordance with § 578.Z5(b); or
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(B) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring lease, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that occurs after the
application for assistance; or

lC) Before the date described under
paragraph (c)(2)(i)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project; or I

(D) By a tenant of a building that is
not assisted under Title IV of the
McKinney-Vento Act; If the tenant
moves' after execution of the agreement
covering the acquisition, rehabilitation,
or demolition Of the property for the
project, or

(ii) For the purposes of paragraph (c)
of this section, the term "displaced
person" means any person (family,
individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is 'made by a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the McKinney-Vento
Act, if anyone of the following three
situations occurs:

(A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
projecl and is either not eligible to
return upon project completion or the
move occurs beforethe program
participant is provided written notice
offering the program participant an
opportunity to occupy a suitable,
decent, safe, and sanitary' dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
established in §678.77j or

(B) The program participant is
required to relocate temporarily, does
not return 'to the building or complex,
and anyone of the following situations
occurs:

(1) The progrBnl participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation: ,

(2) The program participant is not
eligible to return to the building or
comflex upon project completion; or

(3 Other conditions of the temporary
relocation are not reasonable; or

(CYThe program participant is
required to move to another unit in the
same building or complex, and anyone
of the following situations occurs:

(1) The program particlpant is not
offered reimbursement for all reasonable
out- of-pocket expenses incurred in
connection with the move;

(2) The progrBnl participant. is not
eligible to remain in the building or
comflex upon project completion; or

(3 Other coridltlons of the move are
not reasonable.

(iii) Notwithstanding the provisions of
paragraph (c)(2)(i) or [ii) of this section,
a person does not qualify as a
"displaced person" if:

(A) The person has been evicted for
serious or repeated violation of the
terms and conditions of the lease or
occupancy agreement: the eviction
complied with applicable federal, State,
or local requirements (see §5,78.91)j and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project's possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase) and the fact that
the person would not qualify as a
"displaced person" (or for any
relocation assistance provided under
this section), as a result ofthe project;

(C) The person is ineligible under 49
CFR 24.2(a)(9)(ii»,

(D) The person is a program
participant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result ofthe length-of-
occupancy restriction under § 578.79; or

(E) BUD determines that the person
was not displaced as a direct result of
acquisition, rehabihtation.ror
demolition for the project.

(iv) Thereoipient may request, at any
time, BUD's determination of whether a
displacement is or would be covered
under this section.

(3) Initiation afnegotiations. For
purposes of determining the formula for
computing replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately undertaken
rehabilitation, demolition, or
acquisition of the real property,
"initiation of negotiations" means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
agreement.
(d) Real property acquisition

requirements. Except for acquisitions
described in 49 CFR 24.101(b)(1)
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.

(e) Appeals. A person who disagrees
with the recipient's (or subreuipient's, if
applicable) determination concerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient's determination on his or
her appeal may submit a written request
for review of that determination to the
local BUD field office.

§678.86 Timeliness standards.
(a) In general. Recipients must initiate

approved activities and projects
promptly. ,

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
standards:

(1) Construction activities must begin
within 9 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement.

(3) 'Activities that cannot begin until
after construction activities are
completed must begin within u months
of the date that construction activities
arecompleted.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subreclplents):
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(2) Distribute the appropriate portion funds as provided under the regulations
of the funds to a subrecipient no later of this part without impairing its .
than 45 days after receiving an independence, autonomy, expression of
approvable request for 'such distribution , religious belief~, or religious c.haracter.
from the subrecipient; and Such organization will retain Its

(3) Draw down funds at least once per independence from federal, State, and
quarter of the program year, after local government, and may continue to
eligible activities commence. caITYout its mission, including the

definition, development, practice, and
§578.87 Limitation on use of funds. expression of its religious beliefs,
(a)Maintenance of effort. No providedthat it does not use direct

assistance. provided under this part (or program funds to support or engage in
any State or local government funds any explicitly religious activities,
used to supplement this assistance) may including activities that involve overt
be used to replace State or local funds religious content, such as worship,
previously used, or designated for use, religious instruction, or proselytlzation,
to assist ,homeless pe~s~~s. or any manner prohibited by law.
(b)Faith-based activltle~,'~1)Equal Among other things, faith-ba~ed .

treatment of program paiiicipams and organizations may use space III their
program benefioiaries. (i)Program facilities to provide program-funded
participants. Organizations that are services, without removing or altering
religious or faith-based are eligible, on religious art, icons, scriptures, or other
the same basis as any other religious symbols. In addition, a
organization, to participate in the Continuum of Care program-funded
Continuum of Care program. Neither the religious organization retains its
Federal Government nor a State or local authority over its internal governance,
government receiving funds under the and it may retain religious terms in its
Continuum of Care program shall organization's name, select its board
discriminate against an organization on members on a religious basis, and
the basis of the organization's religious include religious references in its
character or affiliation. Recipients and organization's mission statements and
subrecipients of program funds shall other governing documents.
not, in providing program assistance, (4)Alternative provider. If a program
discriminate against a program participant or prospective program
participant or prospective program participant of the Continuum of Care
participant on the basis of religion or program supported by HUD objects to
religious belief. the religious character of Ill).
(ii) Beneficiaries. In providing organization that provides services

services supported in whole or in part under the program, that organization
with federal financial assistance, and in shall, within a reasonably prompt time
their outreach activities related to such after the objection, undertake reasonable
services, program participants shall not efforts to identify and refer the program
discriminate against current or participant to an alternative provider to
prospective program beneficiaries on which the prospective program
the basis of religion, a religious belief, participant has no objection, Except for
a refusal to hold a religious belief, or a services provided by telephone, the
refusal to attend or participate in a Internet, or similar.means, the referral
religious practice. must be to an alternate provider in

(2) Separation of explicitly religious reasonable geographic proximity to the
activities ..Recipients and subrecipients organization making the referral, In
of Continuum of Care funds that engage making the referral, the organization
in explicitly religious activities, shall comply with applicable privacy
including activities that involve overt laws and regulations. Recipients and
religious content such as worship, subreclpients shall document any
religious instruction, or proselytlzation, objections from program participants
must perform such activities and offer and prospective program participants
such services outside of programs that and any efforts to refer such participants
are supported with federal financial to alternative providers in accordance
assistance separately, in time or with the requirements of
location from the programs or services §578,103(a)(13). Recipients shall ensure
funded under this part, and, that all subrecipient agreements make
participation in any such explicitly organizations recei~ing program funds
religious activities must be voluntary for aware of these requirements,
the program beneficiaries of the HUD- (5) Structures. Prowam funds may not
funded programs or services. be used for the acqmsition,.

(3) Religious identity, A faith-based construction, or rehabilltation of
organization that is a recipient or structures to the extent that those
subrecipient of Continuum of Care structures are used for explicitly
program funds is eligible to use such religious activities. Program funds may

be used for the acquisition,
construction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligible and
explicitly religious activities, program
funds may not exceed the cost of those
portions ofthe acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuuin of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, are
ineligible for Continuum of Care
program-funded improvements,
Disposition of real property after 1:}1.0
term of the grant, or any change in the
use of the property during the term of
the grant, Is subject to governmentwide
regulations governing real property
disposition (Bee24 CFR parts 84 and
85).
(6) Supplemental funds. If a State or

local government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle them. However, if the funds
are commingled, this section' applies to
all of the commingled funds.
(c) Restriction on combining funds, In

a single structure or housing unit, the
following types of assistance may not be
combined:
(1) Leasing and acquisition,

rehabilitation, or new constructlon,
(2) Tenant-based rental assistance and

.acquisition, rehabilitation, or new
construction:

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation, or new construction;
(4)Rental assistance and leasing; or
(5)Rental assistance and operating,
(d) Program fees, Recipients and

subrecipients may not charge program
participants program fees. .

§578.89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement.
Applicants that intend to serve
unaccompanied youth and families with
children and youth defined as homeless
under other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUD's satisfaction, that the use of
grant funds to serve such persons isan
equal or greater priority than serving
persons defined as homeless under
paragraphs,(ll, (2), and ~4)of the
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definition of homeless in § 576.2. To
demonstrate that it is of equal or greater
priority, applicants mustshow that it is
equally or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b)(1)(B)of the Act, especially with
respect to children and unaccompanied
youth.

(b) Limit. No more than 10 percent of
the funds awarded to recipients within
a single Continuum of Care's geographic
area may be used to serve such persons.

(c) Exception. The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calculated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population,
§578.91 Termination of assistance to
program participants.

(a) Termination of assistance. The
recipient or subreeipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occupancy. Termination
under this section does not bar the
recipient or subrecipient from providing
further assistance at a later date to the
same individual or family.

(b) Due process. In terminating
assistance to a program participant, the
recipient or subreoipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law, This
process, at a minimum, must consist of:

(1) Providing the program participant
with a written copy of the program rules
and the termination process before the
participant begins to receive assistancet

(2) Written notice to the program
participant containing a clear statement
of the reasons for termination; ,

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or 'oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision: and

(4) Prompt written notice of the final
decision to the program participant.

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise '
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant's assistance is terminated
only in the most severe cases.

§578.93 Fair Housing and Equal
opportunity.

(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24'
CFR 5.105(a) are applicable. .

(b) Housing for specific
subpopuJations. Recipients and
subrecipients may exclusively serve a
particular homeless subpopulatlon in
transitional or permanent housing ifthe
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following:

(1) The housing may be limited to one
sex where such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex:

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class under federal
nondiscrimination laws in 24 CFR 5,105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to
families with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing,

(5) Sober housing may exclude
persons who refuse to sign an
occupancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.

(6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with funding from the Housing
Opportunities for Persons with AIDS
program under 24 CFR pari 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases).

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, or a high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability,

(c) Affirmatively furthering fair
housing. A recipient must implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible '
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintain records
of those marketing activities;

,(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan: and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws.

(d) Accessibility and integrative
housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Section
504 of the Rehabilitation Act of 1973(24
CFR part 8), and Titles II and III ofthe
Americans with Disabilities Act,.as
applicable (28 CFR parts 35 and 36), In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program's housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying any family's
admission to a project that receives
funds under this part.

§578.95 Conflicts of Interest.
(a) Procurement. For the procurement

of property (goods, supplies, 0:':
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct and conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
organizations).
lb) Continuum of Care board

members. No Continuum of Care board
member may participate in or influence
discussions or resulting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents.
(c) Organizational conflict. An

organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person's, as in paragraph (d)(l)
ofthis section, objectivity in performing
work with respect to any activity
assisted under this part IS or might be
otherwise impaired. Such an
organizational conflict would arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. It would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
§578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under §678.75(b) that the recipient,
subrecipient, or related entity owns.
(d) Other conflicts. For all other

transactions and activities, the following
restrictions apply:
(1) No covered person, meaning a

person who is an employee, agent,
consultant, officer, or elected or
appointed official of the recipient or its
subreoipients and who exerclsee or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is in a
position to participate in a decision-
making process or gain inside
information with regard to activities
assisted under this part, may obtain a
ftnancial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an asslsted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
one-year period following his or her
tenure.

(2) Exceptions. Upon the written
request of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2)(ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d)(2)(H) of
. this section.

(i) Threshold requirements. HUD will
consider an exception only after the
recipient has provided the following
documentation:
(A) Disclosure of the nature of the

conflict, accompanied by a written
assurance, if the recipientis a
government, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; and if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policYiand

(B) An opinion of the recipient's.
attorney that the interest for whicb the
exception is sought would not violate
State or local law, or ifthe subreolpient
is a private nonprofit organization, the
exception would not violate the
organization's internal policies.
(il) Factors to be considered far

exceptions. In determining whether to
grant a requested exception after the
recipient has satisfactorily met the
threshold requirements under paragraph
(c)(3)(1) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient administration of
the recipient's or subrecipient's project,
taking into account the cumulative
effect of the following factors, as
applicable:
lA) Whether the exception would

provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;
(B) Whether an opportunity was

provided for open competitive bidding
or negotiation;
(C) Whether the affected person has

withdrawn from his or her functions,
responsibilities, or the decision-maklng
process with respect to the specific
activity in question;
(D) Whether the interest or benefit

was present before the affected person
was in the position described in
paragraph (c)(l) ofthis section;
(EJ Whether undue hardship will

result to the recipient, the subrecipient,
or the person affected, when weighed
against the public interest served by
avoiding the prohibited conflict:
(F) Whether the person affected is a

member of a group or class of persons
intended to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
grouf or class: and .
(G Any other relevant considerations.

§578.97 Program Income.
(a) Defined. Program income is the

income received by the recipient or .
subreclpient directly generated by a
grant-supported activity:
(b) Use.Program income earned

during the grant term shall be retained
by the recipient, and added to funds
committed to the project by HUD and
the recipient. used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
deducted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

(c) Rent and occupancy charges.
Rents and occupancy charges collected
from program participants are program
income. In addition, rents and
occupancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom.they are
collected to move to permanent
housing.

§578.99 Applicability of other federal
reqUirements.
In addition to the requirements set

forth in 24 CFR part 5, use ofasslstance
provided under this part must comply
with the following federal requirements:
(a) Environmental review. Activities

under this part are subject to
environmental review by HUD under 24
CFR part 60 BS noted in §678.31.
(b) Section 6002 of the Solid Waste

Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1) Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquirod in the preceding fiscal year
exceeded $10,000;
(2) Procure solid waste management

services in a manner that maximizes
energy and resource recovery; and
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(3) Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA guidelines.

(c) Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.govor
its successor system. The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
2006, as amended by section 6202 of
Public Law 110-252 and in OMB Polley
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).
(d) The Coastal Barrier Resources Act

of 1982 (16 U.S.C. 3601 et seq.) may
apply to proposals under this part,
depending on the assistance requested.

(e) Applicabillty' of OMB Circulars.
The requirements of 24 CFR part 85-
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225-Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)-apply to governmental
recipients and subraoiplents except
where inconsistent with the provisions,
of this part. The requirements of 24 CFR
part 84-Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230-
Cost Principles for Non-Profit
Organizations (OMB Circular A-122);
and 2 CFR part 220-Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKinney-Vento Act
or this part. .

(f) Lead-based paint. The Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and
implementing regulations at 24 CFR part
36, subparts A, B, H, J, K, M, and R
apply to activities under this program.

(g) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A-
133, "Audits of States, Local
Governments, and Non-profit
Organizations,"

(h) Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 01the Housing and
'Urban Development Act. Recipients and
subreolpients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable.

Subpart G-Grant Administration

§578.101 Technical assistance.
(a) Purpose. The purpose of

Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subreclplents,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continuum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons '
experiencing homelessness,

(b) Defined. Technical assistance
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals"
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.

(c) Set-aside, HUD may set aside
funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
provider's. ,

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreeDlents,lVhennecessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeplng requirements.
(a) In general. The recipient and its

subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements ofthis part, including:

(1) Continuum of Care records. Each
collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Caremeets the
requirements of §578.5(b);

(ii) Evidence that the Continuum has
been established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a board that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

(iii) Evidence that the Continuum has
prepared the application for funds as set
forth in §678.9, including the ,
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records.
UFAs that requested grant amendments
from HUD, as set forth in §578.105,
must keep evidence that the grant
amendment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

(3rHomeless status. Acceptable
evidence of the homeless as status is set
forth in 24 CFR 576.500(b).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the reoipient or subreclpient must keep
records that establish "at risk of
homelessnesa" status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evidence is
found in 24 CFR 576.500(c).

(5) Records of reasonable belie/of
imminent threat of harm. For each
program participant who moved to a
different Continuum of Care due to
imminent threat of further domestio
violence, dating violence, sexual
assault, or stalking under §578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(i) Documentation of the original
incidence of domestic violence, dating
violence, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant's case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental record.s;
court records or law enforcement
records; or written certification by the

[
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program participant to whom the subrecipient must keep records for each
violence occurred or by the head of pro8I:amparticipant that document:
household. (i) The services and assistance
(ii) Documentation of the reasonable provided to that program participant,

belief of imminent threat of further including evidence that the recipient or
domestic violence, dating violence, or subreoipient has conducted an annual
sexual assault or stalking, which would assessment of services for those program
include threats from a third-party, such participants that remain In the program
as a friend or family member of the for more than a year and adjusted the
perpetrator of the violence. This may be service package accordingly, and
written observation by the housing or including case management services as
service provider; a letter or other provided in §578.37(a)(1)(ii)(F); and
documentation from a victim service (il) Where applicable, compliance
provider, social worker, legal assistance with the termination of assistance
provider, pastoral counselor, mental requirement in §678.91,
health provider, or other professional (8)Housing standards. The recipient
from whom the victim has sought or subrecipient must retain
assistance; current restraining order; documentation of compliance with the
recent court order or other court housing standards in §578.75(b),
records; law enforcement report or including inspection reports,
records; communication records from (9) Services provided. The recipient Of
the perpetrator of the violence or family subrecipient must document the types
members or friends of the perpetrator of of supportive services provided under
the violence, including emails, the recipient's program and the amounts
voicemails, text messages, and social ' spent ~n those services, The recipient or
media posts' or 'awritten certification by subrempient mu~t keep record that these
th 'ti· t l' wh th records were reviewed at least annually
'.elProgram par dmpanthhO domf e and that the service package offered to

VlO ence occurre or e ea 0 • • d' dh h ld' program participants was a juste as
ouse 0 • • ' nece~sary.
(6) 1nnuaJ mcome: For eac~ program (10)Match. The recipient must keep

par:iClpant who receives housing records of-the source and use of
assIsta~ce where rent or an occupancy contributions made to satisfy the match
char.g~?s paid by ~e program .. requirement in §578.73. The records
participant, the recipient or subrec~p~ent must indicate the grant and fiscal year
must keep the following documentation for which each matching contribution is
of ~nual income: . . . counted. The records must show how

(1) Income evaluation form spec~fi~d the value placed on third party in-kind
by HUD ll;D~ completed by the recipient contributions was derived. To the extent
or subrcelpient; and feasible, volunteer services must be
(il) Source documents (e,g.)most supported by the same methods that the

recent wag? statement, unemp:oymen~ organization uses to support the
compensation statement, public benefits allocation of regular personnel costs.
statement, bank statement) for the assets (11) Conflicts 0/ interest, The
held by the rrogram participant and recipient and its .subreoiplents must
income,recelved before the date of the keep records to show compliance with
evaluation; the orgarilzational conflict-of-interest
(iii) To the extent that source requirements in §578.95(c), the

documents are unobtainable, a written Continuum of Care board conflict-of-
statement by the relevant third party interest requirements in §578.95(b), the
(e.g., employer, government benefits other conflict requirements in
ad~inis~ator) or the "'ritten, §578~95(d),a copy of the personal
cerhfi~al!-0np~the recipient s or conflict-of-interest policy deve~oped
aubreolpient s intake staff of the oral and Implemented to comply With the
verification by the relevant third party requirements in §678.95 and records
of ~e income the program particip~t supporting exceptions to'the personal
received over the most recent period: or conflict-of-interest prohibitions.
(lv) To the extent that source (12)Homeless participation. The

documents and third-party verification recipient or subrecipient must
are unobtainable, the written document its compliance with the
certification by the program participant homeless participation requirements
of the amount of income that the under §578.76(g).
program participant is reasonably (13)Faith-based aotiviiie«, The
expected to receive over the 3-month recipient and its subrecipients must
period following the evaluation. document their compliance with the

(7) Program participant records. In faith-based activities requirements
addition to evidence of "homeless" under § 578,87(b).
status or "at-rlsk-of-homelessness" (14)Affirmatively'Furthering Fair
status, as applicable, the recipient or Housing. Recipients and subrecipients

must maintain copies of their marketing,
outreach, and other materials used to
inform eligible persons of the program
to document compliance with the
requirements in §578.93(c).
(16) Other federal requirements. The

recipient and its subrecipients must
document their compliance with the
federal requirements in §578.99, as
applicable. '
(16) Subrecipients and contractors. (1)

The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subreoipients, and documentation of
all monitoring and sanctions of
subreoipients, as applicable.
(il) The recipient must retain

documentation of monitoring
subrecipients, including any monitoring
findings and corrective actions required.
(iii) The recipient and its

subreolplents must retain copies of all
procurement contracts and
documentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFRpart 64.
(17) Other records specified by HUD.

The recipient and subrecipients must
keep other records specified by HUD.

(1)) Confidentiality. In addition to
meeting the specific confidentiality and
security requirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:
(1)All records containing protected

identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance will be kept secure and
confidential;

(2) The address or location of any
family violence project assisted with
Continuum of CIITefunds will not be
made public, except with written
authorization of the person responsible
for the operation of the project; and
(3) The address or location of any

housing of a program participant will
not be made public, except as provided
under a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period a/record-retention. All
records pertaining to Continuum of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.
(1)Documentation of each program

participant's qualification as a family or
individual at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the ..
expenditure of all funds from the grant
under which the program participant
was served; and
(2) Where Continuum of Care funds

are used for the acquisition, new
construction, or rehabilitation of a
project site, records must be retained
until 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) ofthis section,
HUD, the RUD Office of the Inspector
General, and, the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to' the Continuum of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained.

(2) Public rights. The recipient must
provide citizens, public agencies, and
other. interested parties with reasonable
access to records regarding any uses of
Continuum of Care funds the recipient
received during the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this Rart.
(e) Reports. In addition to the

reporting requirements in 24 CFR parts
84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR), as well as in any
additional reports as and when required
by HUD. Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date ofinitial
occupancy or the date of initial service
provision, unless HUD provides an
exception under § 678.81(e).

§578.105 Grant and project changes.
(a) For Unified Funding Agencies and

Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change ofrecipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopulation
served by anyone project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOF A under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOF A in which the grant was originally
awarded, or the most recent NOFA, are
met.

(b) For Continuums having mote th011
one recipient. (1) The recipients or
subrecipients may not make any
significant changes to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significant changes
include a change ofrecipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.
(2) Approval of substitution of the

recipient is contingent on the new
recipient meeting the capacity criteria in
the NOF A under which the grant was
awarded, or the most recent NOF A.
Approval of shifting funds between
activities and changing subpopulatlons
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOF A in which the grant was originally
awarded, or the most recent NOFA, are
met.

(c) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient's or subraclpient's records.

§578.107 Sanctions.
(a) Performance reviews. (1) HUD will

review the performance of each
recipient in carrying out its .
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on Information
obtained from the records and reports .
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from RUD~s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS. Where
applicable, HUD may also consider
relevant information pertaining to the
recipient's performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.
(2) IfHUD determines preliminarily

that the recipient or one of its .
subrecipients has not complied with a
program requirement, HOO will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of substantial facts and data
that the recipient has complied with the
requirements. HUD may change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUD's prior
approval each time the recipient draws
.down funds. To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and supporting documentation to BUD
in order to show that the funds to be
drawn down will be expended on
eligible activities in accordance with all
program requirements. .

(3) If the recipient fails to demonstrate
to RUD's satisfaction that the activities
were carried out in compliance with
program requirements, BUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.
(b) Remedial actions and sanctions.

Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to prevent a
continuation of the deficiency; to
mitigate, to the extent possible, Us
adverse effects or consequences; and to
prevent its recurrence.
(1) HUD may instruct the recipient to

submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including: .
(i) Preparing and following a schedule

of actions for. carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects:
(il) Establishing and following a

management plan that assigns
responsibilities for carrying out the
remedial actions;
(iii) Canceling or revising activities or

projects likely to be affected by the
noncompliance, before expending grant
funds for them:
(iv) Reprogramming grant funds that

have not yet been expended from
affected activities or projects to other
eligible activities or projects;
(v) Suspending disbursement of grant

funds for some or all activities or
projects;
(vi) Reducing or terminating the .

remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUDj and
(vii) Making matching contributions

before or as draws are made from the
recipient's grant.
(2) HUDmay change the method of

payment to a reimbursement basis.
(3) HUDmay suspend payments to

the extent HUD determines necessary to
preclude the further expenditure of
funds for affected activities or projects.

(4) BUDmay continue the grant with
a substitute recipient of mID's
choosing.
(6) BUD may deny matching credit for

all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible.
(6) HUDmay require the recipient to

reimburse the recipient's line of credit
in an amount equal to the funds used for
the affected activities.
(7) HUDmay reduce or terminate the

remaining grant of a recipient. .
(8) HUDmay condition a future grant.
(9) HUDmay take other remedies that

are legally available.
(c)Recipient sanctions. !fthe

recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient must take one
of the actions listed in paragraphs (a)
and (b) of this section.
(d)Deobligation. HUDmay deobligate

funds for the following reasons:
(1) If the timeliness standards in

§578.85 are not met;
(2) IfHUD determines that delays

completing construction activities for a
project will mean that the funds for

other funded activities cannot
reasonably be expected tobe expended
for eligible costs during the remaining
term of the grant;

(3) If the actual total cost of
acquisition, rehabilitation, or new
construction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actual annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or BMIS
costs are less than the total cost agreed
to in the grant agreement for a one-year
period;
(5) Program participants have not

moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set forth
in detail other circumstances under
which funds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.
(a) In general. Grants will be closed

out in accordance with the requirements
of 24 CFRparts 84 and 85, and closeout
procedures established by BUD.
(b)Reports. Applicants must submit

all reports required by HUDno later
than 90 days from the date ofthe end
of the project's grant term.

(c) Closeout agreement. Any
obligations remaining as of the date of
the closeout must be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consultation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continuum of Care
program funds after the closeout
agreement is signed;
(2) Identification of any unused grant

funds to be deobligated by HUDj
(3) Identification of any program

income on deposit in financial
institutions at the time tho closeout
agreement is signed;
(4) Description of the recipient's

responsibility after closeout for:
. (i) Compliance with all program
requirements in using program income
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeout
costs and contingent liabflitles:
(if) Use of real property assisted with

Continuum of Care program funds in
accordance with the terms of
commitment and principles;
(ili) Use of personal property

purchased with Continuum of Care
program funds; and
(iv) Compliance with requirements

governing program income received
subsequent to grant closeout.
(6) Other provisions appropriate to

any special circumstances of the grant
closeout, in modification of or in
addition to the obligations in paragraphs
(c)(1)through (4) of this section.
Dated: [uno 28, 2012.

Mark Johnston,
ASllistant Secretary for Community Planning
and Development (Acting). .
[FR Doc, 2012-17646 Filed 7-30-12: 8:46 am]
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AUTHENTICATED~us. GOVE~NMENT
INfOR~TJON

GPO

PART 2QO-UNIFORM ADMINISTRA"
TIVE REQUIREMENTS,COST PRIN·
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERALAWARDS

Subpart A-Acronyms and
Deflnltlo.ns
AORONYMS

Seo.
200.0 Acronyms,
200.1 Definitions.
200.2 Aoquisition cost.
200.8 Advanoe payment.
200.4 Allooation.
200.6 Audit finding.
200.6 Auditee.
200.7 Auditor.
200.8 Budget.
200.9 Central servroe cost anooa tion plan.
200.10 Catalog of Federal Domestio Aaslst-

ance (CFDA) number.
200.11 CFDA progl'am title.
200.12 Oapital assets.
200.13 Oapital expenditures.
200.14 Olaim..
200.15 Olass of Federal awards.
200.16 Closeout.
200.17 Oluster of programs.
200.18 Cognizant agency for audit.
200.19 Oognizant agenoy for indirect costs.
200.20 OQmputing devioes.
200.21 Oompltanoe supplement.
200.22 Contraot.
200.23 Oontraotor.
200.24 Cooperative agreement.
200.25 Cooperative audit resolution.
200.26 Correotive action.
200.27 Cost alrocatton plan.
200.28 Oost obJeotive.
200.29 Oost llbaring or matching.
200.30 Oross-outting audit finding.
200.31 [Reserved)
200.92 Data Universal Numbering System

(DUNS) number.
200.38 Equipment.
200.84 Expenditures.
200.35 Federal agenoy.
200.36 Federal Audit 'Clearinghouse (FAC).
200.37 Federal awarding agency.
200.88 Federal award.
200.39 Federal award date.
200.40 Federal financial assistance.
200.41 Federal interest.
200.42 Federal prosrum.
200.43 Federal share.
200.4~ Final coat objective.
200.45 Fixed amount awards.
200.46 Foreign public entity.
200.47 Foreign organization.

200.48 General purpose equipment.
200.49 Generally Accepted Accounting Prin-

ciples (GAAP).
200.50 Generally Accepted Government Au-

diting Standards (GAGAS).
2oo.li1 Grant agreement.
20Q.62 Hoapital.
200.58 Improper payment.
200.54 Indian tribe (or "federally recognized

Indian tribe").
200.65 Institutions of Higher Education

(]HEs).
200.66 Indirect (fao1l1ties & admmtatrattve

(F&A» oosts.
200.57 Indireot cost rate proposal.
200.68 Infl;lrmation technology systems.
200.59 Intangible property.
200.60 Intermediate cost objective.
200.61 Internal controls.
200.62 Internal oontrol over compliance re-

quirements for Federal awards.
200.63 Loan.
200.64 Local government.
200.65 Major program.
200.68 Management deolston.
200.67 Micro-purchase.
200.88 Mod1f1edTotal Direct Coat (MTDO).
200.69 Non-Federal entity,
200.70 Nonprofit organization.
200.'11 Obligations.
200.72 Offioe of Management and Budget
• (OMB).
200.'13 Oversight agency for audit.
200.74 Pass-through entity.
200.76 Participant support costs.
200.76 Performanoe goal.
200.77 Period of performance.
200.78 Personal property.
200.79 Personally Identifiable Information

(PII).
200.80 Program inoome.
200.81 Property.
200.62 Proteoted Personally Identifiable In-

formation (Protected Pll).
200.88 Project cost.
200.64 Questioned cost.
200.86 Real property.
200.86 Recipient.
200.87 Research and Development (R&D).
200.88 Simplified aoquisition threshold.
200.89 Special purpose equipment.
200.90 State.
200.91 Student Finanoial Aid (SFA).
200.92 Subaward.
200.93 Subreciplent.
200.94 Supplies.
200.95 Termination.
200.96 Third-party in-kind contributions.
200.97 Unliquidated obligations.
200.98 Unobligated balance.
200.99 Voluntary committed coat sharing.
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Subpart B-General Provisions

200.100 Purpose.
200.101 Applioa.blllty.
200.102 Exceptions.
200.100 Authorities.
200.104 Supersession.
200.105 Effect on other issuances.
200.106 Agenoy implementation.
200.107 OMB responsibilities.
200.108 Inquiries.
200.109 Review date.
200.110 Effeotlvelappl1cab1l1ty date,
200.111 English language.
200.112 Oonfliot of interest.
200.113 Mandatory dieclosuree.

Subpart C-Pre-Federal Award Require·
ments and Contents of Federal Awards

200.200 Purpose.
200.201 Use of grant agreements (lnoluding

fixed amount awards). cooperatdve agree·
mente, and oontraote.

200.202 Requirement to provide public no-
tioe of Federal flnanoial assistance pro-
grams.

200.203 Notices of funding opportunities.
200.204 Federal awarding agency review of

merit of proposale. .
200.205 Federal awarding agenoy review or

risk posed by applioants.
200.206 Standard application requirements.
200.207 Speoiflo conditions.
200.208 Oertiflcatlons and representations.
200.209 Pre-award costs.
200.210 lnformation contained in a Federal

award.
200.211 Publio access to Federal award Infor-

mation.
200.212 Suspension and debarment.

Subpart o-PO$I Federal Award'
Requirements

STANDARDS FOR FINANorAL AND PROGRAM
MANAGEMENT

200.300 Statutory lUld national policy reo
quirements.

200.801 Performanoe measurement.
200.302 Financial management.
200.308 Internal controls.
200.304 Bonds.
200.305 Payment.
200.306 Oost aharing or matching ..
200.307 Program Income.
200.308 Reviaion of budget and program

plans.
200.309 Period of performance,

PROPERTY STANDARDS

200.310 Insuranoe coverage.
200.311 Real property.
200.812 Federally-owned and exempt prop-

erty.
200.313 Equipment.

2 CFR Ch. II (1-1-15 Edition)

200.314 Supplies.
200.316 Intangible property.
200.316 Property trust relationship,

P)l.OOUREMENT STANDARDS

200.317 Procurements by states.
2110.318 General proourement standards.
200.819 Oompetltion.
200.320 Methods of procurement to be fol-

lowed.
200.821 Oontraotlng with email and minority

businesses, women's bustnese enterprises,
and labor surplua area firms.

2110.322 Procurement of recovered materials.
2110,323 Oontract oost and price.
200.324 Federal awarding agency or pass-

through entity review.
200,825 Bonding requirements.
200.826 Contraot provisions.

PERFORMANCE AND FniANOlAL MONITORING
AND REPORTING

200.827 Finanoiall'eportlng.
2110.820 Monitoring and reporting program

performanoe.
2110.829 Reporting on real property.

SUBREOIPlENT MONITORING AND MANAGEMENT

200,830 Subreoipient and oontraotor deter-
minations.

2110.831 Requirements for pass-through enti-
ties.

200.332 Fixed amount subawards,

REcORD RETEJ-."I'ION AND AOORSS

200.333 Retention requirements for records.
200.334 Requests for transfer of reoords.
200.835 Methods for collection; tra.nemission

and storage of information.
2110.886 Access to records.
200.887 Restriotions on publio aooese to

reoords. .

REMEDIES FOR NONOOMPlJANCB

200.838 Remedies for nonoompliance.
200.839 Termination.
200.840 Notification of termination require-

ment.
200.341 Opportunities to oblect, hearlnge

and appeals.
200.842 Effects of suepenaion and ·termi-

. nation.

CLoSEOuT

2110.848 Oloseout.

POST-OLCSEOU'l' ADJUSTMENTS AND
CONTINUING RESPONSIBlLITIBS

200,844 Poat-closeout adjustments and con-
tinuing responstbtlt ties.

COLLECTION OF AMOUNTs DUE

2110.845 Ootlectton of amounts due.

78

An ACHMENT P. .
PAGE .• ,..1...... OF •••.l!±i>. PAGES



OMB Guidance

Subpart E-Cosl Principles

GENERAL PnOVISlONS

200.400 Polioy guide.
200.401 Applioation.

BASIC OONSIDERATIONS

200.402 Composition Of costs.
200.403 Factors affecting allowability of

costs.
200.404 Reasonable costa.
200.405 Allocable coste.
200.406 AppliOll.ble credita.
200.407 Prior written approval (prior ap-

proval).
200.408 L1mltation on allowance of costa.
200.409 SpBcialoonsiderations.
200.410 Oolleotion of unallowable costa.
200.411 Adjustment of previously negotiated

indirect (F&A) cost rates containing un-
allowable costs.

DIREOTA1'IDINDIRECT(F&A) COSTS
200.412 Classification of costa.
200.413 Dil'eot coste.
200.414 Indirect (F&A) OOSta'
200.415 Required oertifioations.

SPEOIAL CONSIDERATIONS FOR STATES, LOCAL
. GoVERNMENTS AND :QIDIAN TRIBES

200.416 Cost allocation plans and Indirect
cost proposals.

200.417 Interagency service.

SPECIAL CONSIDERATIONS FOR INSTITUTIONS OF
HIGHER EDUCATION

200.418 Costs Incurred by states and local
governments.

200.419 Cost aocountlng standardS and dis-
cloaure statement.

GENERAL PROVISIONS FOR SELECTED ITEMS OF
COST

200.420 Considerations for serected items of
cost,

200.421 Advertising and publrc relations.
200.422 Advisory oounons,
200.423 Alooholio beverages.
200.424 Alumni/ae acttvttdss.
200.425 Audit eervtcea.
200.426 Bad debts.
200.427 Bonding costs,
200.428 Oollectlons of Improper payments.
200.4211 Oommencement and oonvocation

costs.
200.430 Compensation-personal servicee.
200.481 Oompensatlon-fringe benefits.
200.432 Conferenoes.
200.483 COntingenoy provisions.
200.484 Contributions and donations.
200.435 Defense and prosecution of ortmtnal

and orvn proneedlngs, olahns, appeals
and patent Infringements.

200.435 Depreoiation.
200.437 Employee health and welfare oosts.

PI. 200

200.436 Entertainment oosts.
200.439 Equipment and other capital expend-

itures.
200.440 ExohlUlge rat-es.
200.441 Fines, penalties, damages and other

sett'lements.
200.442 Fund raising and Investment man-

agement costs.
200.443 Gains and losses on disposition of de-

preciable assets.
200.444 General oosts of government.
200.445 Goods or servloes for personal. use.
200.446 Idle faollities and idle capaolty.
200.447 Jnsurance and indemnification.
200.446 Intelleotual property.
200.449 Interest.
200.460 Lobbying.
200.451 Losses on other awards or contracts.
200.452 Maintenance and repair costa.
200.453 Materials and supplies costs. Includ-

ing oosts of oomputing devices.
200.454 Memberships, subsoriptions. and pro-

fessional activity oosts.
200.455 Organization costs.
200.456 Partdotpant support costs.
200.457 Plant and seourlty costs.
200.458 Pre-award coats,
200.469 Professional servtce costs.
200.460 Proposal costs,
200.461 Publication and printing ooste.
200.462 Rearrangernanb and reconverston

coste,
200.463 Reorulting coste.
200.464 Relocatdon costs of employees.
200.465 Rental costs of real property and

equipment.
200.466 Bcholarehtps and student aid costs.
200.467 Selling and marketing ocate.
200.466 Speoialized service faoilitles.
200.469 Student actlvlty costs.
200.470 Taxea (including Value Added Tax).
200.471 Termination ooste.
200.472 Training and education 005tS.
200.473 Transportation costa.
200.474 Travel coste,
200.476 Trustees.

Subpart F-Audlt Requirements

GENERAL

200.500 Purpose.

AUDITS

200.601 Audit requirements.
200.602 Basis for determining Federal

awards expended.
200.503 Relation to other audit require-

ments.
200.504 Frequency of audits.
200.605 Sanotlons.
200.506 Audit costa.
200.607 Prog'ram-specltlc audits.

AUDITEES

200.608 Auditee responsibllitles.
200.509 Auditor seleotion.
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§200.0

200.610 F1nancial statements.
200.511 Audit find1ngs follow-up.
200.612 Report aubmtaston.

FEDERAL AGENOIEB

200.513 Responsibilities.

AUDITORS

200.614 Soope of audit.
200.515 Audit reporting.
200.616 Aud1t f1ndings.
200.517 Audit dooumentatlon.
200.618 Major program determination.
200.519 Orlteria for Federal program risk.
200.620 Oriteria for a low-risk auditee.

MANAGEMENT DECISIONS

200.621· Management decision.
APPENDIX I TO PART ZOO-FULL TExT OF NO-

TICE OF FUNDING OPPORTUNITY
APPENDIX n TO PART 200-00NTRAOT PROVI-

SIONS FOR NON-FEDERAL ENTI'I'Y OON-
TRACTS UNDER FEDERAL AWARDS

APPENDIX m TO PART 200-INDJREt1I' (F&A)
OOSTS IDENTll'IOATION AND ASSIGNMENT,
AND BATE DETERMINATION FOR INSTITU-
TIONS OF HIGHER EDUOATION (mES)

ApPENDIX IV TO PART 200-INDIRE<1I' (F&A)
COSTS IDENTIFIOATION AND ASSIGNMENT.
AND RATE DET!lRMINATION FOR NONPROFIT
ORGANIZATIONS

ApPENDIX V TO PART 200- STATFILOoAL oov-
ERNMENTWlDE CENTRAL SERVIOE OOST AL-
LOOATIONPLANS

APPENDIX VI TO PART 200-PUBLIO AsSIST-
ANOE CoST ALLoOATION PLANS

APPENDIX vn TO PART 22O-STATEB AND
LOOAL GoVERNMENT AND lNOXANTRmE IN-
DIRECT CoST PROPOSALS

APPENDIX vm TO PART 200-NONPROFIT OR-
GANIZATIONS EXl/lMPTED FROM SUBPART
E-OOST PRINOIPLES OF PART 200

APPENDIX IX TO PART 200--,-HoSPITAL CoST
PRINCIPLES

APPENDIX X TO PART 200-DATA OOLLEOTION
FORM (FORM SF-SAC)

ApPENDIX XI TO PART 200-CoMPLIANCE Sup-
PLEMENT

AUTHORITY: 31 U.S.C. 603

SOUROE: 78 FR 7B608. Dec. 26, 2013. unless
otherwise noted.

Subpart A-Acronyms and
Definitions
ACRONYMS

§ 200.0 Acronyms.

AORONYM TERM

OAS Oost Aocounting Standards
OFDA Catalog of Federal Domestic

Asststance

2 CFRCh. II (1-1-15 Edition)

CFR Code of Federal Regulations
CMIA Cash Management Improve-

ment Act
OOG Oouncils Ofoovemmente
OOSO Committee of Sponsoring Orga-

nizations of the Treadway Commis-
sion

EPA Environmental Proteotion Agen
cy

ERISA Employee Retirement Income
Security Aot of 1974 (29 U,S.C. 1301-
1461)

EUI Energy Usage Index
F&A Facilities and Administration
FAO Federal Audit Clearinghouse
FAIN Federal Award' Identification

Number
FAPIIS Federal Awardee Perform-

ance and Integrity Information Sys-
tem

FAR Federal Acquisition Regulation
FFATA Federal Funding Account-

ability and Transparenoy Aot of 2006
or Transparency Aot-Publio Law
109--282. as amended by section 6202(a)
of Public Law 116-252 (31 U.S.C. 6101)

FICA Federal Insurance Oontribu-
tions Aot

FOIA Freedom of Information Act
FR Federal Register
FTE Full-time equivalent
GAAP Genera.lly Aocepted Account-

ing Prlncrples
GAGAS Generally Accepted Govern-

ment Audlting Standards
GAO Government Aocountability Of-

fioe
GOOO Government owned, oontraotor

operated
GSA General Servioes Administration
IBS Institutional Base Salary
IHE Institutions of Higher Eduoation
IRC Internal Revenue Code
ISDEAA Indian Self-Determination

and Eduoation and Assistanoe Aot
MTO Modified Total Cost
MTDO Modified Total Direot Oost
OMB Offioe of Management and Budg-

et
PH Personally Identifiable Informa-

tion
PMS Payment Management System
PRHP Post-retirement Health Plana
PTE Pass-through Entity
REVI Relative Energy Usage Index
SAM System for Award Management
BFA Student Finanoial Aid
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OMB Guidance

SNAP Supplemental Nutrition Assist-
ance Program

SPOC Single Point of Contact
TANF Temporary Assistance for
Needy Families

TFM Treasury Financial Manual
U.S.C. United states Code
VAT Value Added Tax
[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 76880, Dec. 19, 2014]

§200.1 Definitions.
These are the definitions for terms

used in this part. Different definitions
may be found in Federal statutes or
regulations that apply more specifi-
cally to particular programs or activi-
ties. These definitions could be supple-
mented by additional instructional in-
formation provided in governmentwide
standard information collections.

§200.2 Acquisition cost.
Acquisition cost means the cost of the

asset including the cost to ready the
asset for its intended use. Acquisition
cost for equipment, for example. means
the net invoice price of the equipment,
inoluding the cost of any modifica-
tions, attaohments, accessortes, or aux-
iliary apparatus necessary to make it
usable for the purpose for which it is
acquired. Acquisition oosts for soft-
ware includes those development costs
oapitalized in accordance with gen-
erally accepted accounting principles
(GAAP). Anoillary charges, suoh as
taxes, duty, protective in transit insur-
ance, freight, and installation may be
inoluded in or excluded from the acqui-
sition cost in accordance with the non-
Federal entity's regular accounting
praotices.

§200.3 Advance payment.
Advance payment means a payment

that a Federal awarding agency or
pass-through entity makes by any ap-
propriate payment mechanism, includ-
ing a predetermined payment schedule,
before the non-Federal entity disburses
the funds for program purposes.

§200.4 Allocation.
Allocation means the process of as-

signing a cost, or a group of costs, to
one or more cost objeotive(s), in rea-
sonable proportion to the benefit pro-

§200.9

vided or other equitable relationship.
The process may entail assigning a
cost(s) directly to a final cost objective
or through one or more intermediate
cost objectives.

§200.5 Audit finding.
Audtt finding means deficiencies

which the auditor is required by
§200.516Audit findings. paragraph (a)
to report in the schedule of findings
and questfoned costs.

§200.6 Auditee.
Auditee means any non-Federal enti-

ty that expends Federal awards which
must be audited under Subpart F-
Audit Requirements of this part.

§200.7 Auditor.
Auditor means an auditor who is a

public accountant or a Federal, state,
looal government, or Indian tribe audit
organization, which meets the general
standards speoified for external audi-
tors in generally accepted government
auditing standards (GAGAS). The term
auditor does not Include internal audi-
tors of nonprofit organizations.
[79 FR 759BO,Dec. 19, 2014]

§200.8 Budget.
Budget means the financial plan for

the project or program that the Fed-
eral awarding agency or pas a-through
entity approves during the Federal
award process or in subsequent amend-
ments to the Federal award. It may in-
clude the Federal and non-Federal
share or only the Federal share, as de-
termined by the Federal .awarding
agency 01' pass-through entity.

§200.9 Central service cost allocation
plan.

Central service cost allocation plan
means the documentation identifying,
aooumulattng, and allocating or devel-
oping billing rates based on the allow-
able costs of services provided by a
state, local government, or Indian tribe
on a centralized basis to ita depart-
ments and agenotes, The costs of these
servtoes may be allocated or billed to
users.
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§200.10

§200.10 Catalog of Federal Domestic
Assilltanoo (CFDA) number.

OFDA number means the number as-
signed to a Federal program in ~he
CFDA.

§200.11 CFDA program title.
OFDA program title means the title of

the program under whioh the Federal
award was funded in the CFDA.

§200.12 Capital assets.
Capital assets means tangible or in-

tangible assets used in operations hav-
ing a useful life of more than one year
which are oapitalized in accordance
with GAAP. Capital assets include:
(a) Land, buildings (facilities), equip-

ment, and intelleotual property (in-
cluding software) whether acquired by
purchase, oonstruotion, manufacture,
Iease-purchaae, exchange, or through
oapitalleases; and
(b) Additions, improvements, modi-

fioations, replacements, rearrange-
ments, reinstallations, renovations or
alterations to oapital assets that mate-
rially Inorease their value or usefu1life
(not ordinary repairs and mainte-
nanoe),

§200.13 Capital expenditw'es.
Capital expenditures means expendi-

tures to acquire capital assets or ex-
penditures to make additions, improve-
ments, modifications, replacements,
rearrangements, reinstallations, ren-
ovations, or alterations to capital as-
sets that materially increase their
value or useful Iife.

§200.14 Claim.
Claim means, depending on the con-

text, either:
(a) A written demand or written as-

sertion by one of the parties to a Fed-
eral award seeking as a matter' of
right:
(1) The payment of money in Ii sum

certain;
(2) The adjustment or interpretation

of the terms and condittons of the Fed·
eral award; or
(3) Other relief artsmg under or relat-

ing to a Federal award.
(1) A request for payment that is not

in dispute when submitted.

2 cn Ch. II (1-1-15 Edition)

§200.15 Class of Federal awards.
otass of Federal awards means a group

of Federal awards either awarded under
a speolfio program or group of pro-
grams or to a specific type of non-Fed-
eral entity or group of non-Federal en-
tities to which specific provisions or
exceptions may apply.

§200.16 Closeout.
Closeout means the process by whioh

the Federal awarding agency or. pass-
through entity determines that all ap-
pltcable administrative actdons and all
required work of the Federal award
have been completed and takes acttons
as described in §200.343Oloseout.

§200.17 Cluster of programs.
Cluster of prqgrams means a grouping

of closely related programs that share
common compliance requirements. Tbe
types of otustera of programs are re-
search and development (R&D), student
finanoial aid (SFA), and other otusters,
"Other clusters" are as defined by OMB
in the compltance supplement or as
designated by a state for Federal
awards the state provides to its sub-
recipients that meet the de1'lnition of a
cluster of programs. When designating
an "other oluster," a state must iden-
tify the Federal awards inoluded in the
cluster and advise the subrecipiente of
oompltanoe requirements applicable to
the cluster, consistent with §200.331
Requirements for pass-through enti-
ties, paragraph (a). A olusterof pro-
grams must be considered as one pro-
gram for determining major programs,
as desoribed in §200.618Major program
determination, and, with the exception
of R&D as described in §200.601Audit
requirements, paragraph (c), whether a
program-speotric audit may be elected.

§200.18 Cognizant agency for audit.
Oognlzant agency for audit means the

Federal agency deSignated to oarry out
the responsibilities described in
§200,613Responsibilities, paragraph (a).
The cognizant agenoy for audit is not
necessarily the same as the cognizant
agency for indireot costs. A list of cog-
nizant agencies for audit may be found
at the FAC Web site.
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§200.19 Cognizant agency for indirect
costs.

Cognizant agency for indirect costs
means the Federal agenoy responsible
for reviewing, negotiating, and approv-
ing cost allocation plans or indirect
oost proposals developed under this
part on behalf of all Federal agenoles.
The cogntzant agency for indirect cost
Is not neoesearflv the same as the cog-
nizant agency for audit. For assign-
ments of cognizant agencies see the
following:

(a) For IREs: Appendix III to Part
200--Indlrect (F&A) COBts Identifioa-
tion and Assignment, and Rate Deter-
minatIon for Institutions of Higher
Education (IREs). paragraph C.11.

(b) For nonprofit organizatIons: Ap-
pendix IV to Part 200-Indirect (F&A)
Oosts Identification and Assignment,
and Rate Determination for Nonprofit
Organizations, paragraph C.12.

(0) For state and local governments:
Appendix V to Part 200-StateILocal
Governmentwide Central Service Cost
Allocation Plans, paragraph F.1.

(d) For Indian tribes: Appendix VII to
Part 200-States and Local Govern-
ment and Indian Tribe Indirect Cost
Proposal, paragraph D.1.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76880,Dec. 19. 2014J

§ 200.20 Computing devices.
Computing cievices means machines

used to acquire, 'store, analyze, process,
and publish data and other information
eleotronioally, including aooessortes
(or "peripherals") for printing, trans-
mitting and reoeivlng, or storing eleo-
tronio information. See also §§200.94
Supplies and 200.66 Information tech-
nology systems.

§200.21 Compliance supplement.
Oompliance .supplement means Appen-

dix XI to Part 200--Complianoe Supple-
ment (previously known 'as the Cir-
cular A-13SComplianoe Supplement).

§200.2.2 Contract.
Contract means a legal instrument by

whioh a non-Federal entity purchases
property or services needed to carry
out the project or program under a
Federal award. The term as used in
this part does not inolude a legal in-

§200.25

strument, even if the non-Federal enti-
ty considers it a contract, when the
substance of the transaction meets the
dennttaon of a Federal award or
subaward (see §200.92Subaward).

§200.23 Contractor.
Contractor means an entity that re-

catves a contract as defined in §200.22
Contract.

§200.24 Cooperative agreement.
Cooperative agreement means a legal

instrument of financial asststanoe be-
tween a Federal awarding agenoy or
pass-through entity and a non-Federal
entity that, consistent with 31 U.S.C.
6302-6805:

(a) Is used to enter into a relation-
ship the principal purpose of which is
to transfer anything of value from the
Federal awarding agenoy or pass-
through entity to the non-Federal enti-
ty to carry out a public purpose au-
thorized by a law of the United States
(see 31 U.S.C. 6101(3»);and not to ao-
quire property or services for the Fed-
eral Government or pass-through enti-
ty's direct benefit or use;

(b) Is distinguished from a grant in
that it provides for substant1al involve-
ment between the Federal awarding
agency or pass-through entity and the
non-Federal entity in carrying out the
activity oontemplated by the Federal
award.

(c) The term does not inolude:
(1) A cooperative research and devel-

opment agreement as deflneCi in 15
U.S.C. 8710a;or

(2) An agreement that provides only:
(i) Direct United States Government

cash assistance to an individual;
(ii) A subsidy;
(iii) A loan;
(iv) A loan guarantee; or
(v) Insuranoe.

§200.25 Cooperative audit resolution.
Cooperative audit resolution means the

use of audit follow-up techniques whioh
promote prompt correcttve action by
improving communication, fostering
collaboration. promoting trust, and de-
veloping an understanding between the
Federal agenoy and the non-Federal en-
tity. This approach is based Upon:
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(a) A strong commitment by Federal
agenoy and non-Federal entity leader-
ship to program integrity;
(b) Federal agencies strengthening

partnerships and working ooopsra-
tively with' non-Federal entities and
their auditors; and non-Federal enti-
ties and their auditors working coop-
eratively with Federal agencies;
(0) A fOOUBon currant conditions and

corrective action going forward;
(d) Federal agenciee offering appro-

priate relief for past noncompltanee
when audits show prompt corrective
action has occurred; and
(e) Federal agency leadership sending

a clear message that continued failure
to correct oonditions identified by au-
dits which are likely to cause improper
payments, fraud, waste, or abuse is un-
acceptable and will result in sanotions.

§200.26 Oorrective action.
Corrective action means action taken

by the aud1tee that:
(a) Oorrects identified deficienoies;
(b) Produces recommended improve-

ments; 01'
(c) Demonstrates that audit findings

are either invalid or do not warrant
auditee action.

§ 200.27 Cost allocation plan.
Oost allocation plan means central

service oost allooation plan or public
assistance cost allocation plan.

§200.28 Cost objective.
Cost objective means a program, func-

tion, activity, award, organizational
SUbdivision, contract, or work unit for
which cost data are desired and for
which provision is made to accumulate
and measure the cost of processes,
products, jobs, capital projeots, etc. A
cost objective may be a mador function
of the non-Federal entity, a particular
service or projeot, a Federal award, or
an indirect (Facili ties & Administra-
tive (F&A» cost activity, as described
in Subpart E-(Jost Principles of this
Part. See also §§ 200.41 Final cost obiec-
tive and 200.60 Intermediate cost objeo-
tive.

§ 200.~9 Cost sharing or matching.
cost sharing or matching means the

portion of projeot costs not paid by
Federal funds (unless otherwise author-

2 CFRen II (1-1-15 Edition)

lzed by Federal statute). See also
§200.306 Cost sharing or matching.

§.200.80 Cross·outting audit finding.
Cross-cutting audit finding means an

audi t finding where the same under-
lying condition or issue affects Federal
awards of more than one Federal
awarding agency or pass-through enti-
ty.

§200.81 Disallowed costs.
Disallowed costs means those charges

to a Federal award that the Federal
awarding agency or paas-thrcugh enti-
ty determines to be unallowabje, in ao-
oordance with the applicable Federal
statutes, regulations, or the terms and
conditions of the Federal award.

§200.82 [Reserved]

§ 200.83 Equipment.
Equipment means tangible personal

property (including information tech-
nology systems) having a useful life of
more than one year and a per-unit ac-
quisition cost which equals or exceeds
the lesser of the capitalization level es-
tablished by the non-Federal entity for
finanoial statement purposes, or $5,000.
See also §§200.12 Oapital assets, 200.20
Oomputing devices, 200.48 General pur-
pose equipment, 200.56 Information
technology systems. 200.89 Special pur-
pose equipment, and 200.94 Supplies.

§200.84 Expenditures.
Expenditures means charges made by

a non-Federal entity to a project or
program for which a Federal award was
received.
(a) The charges may be reported on a

cash or accrual basis, as long as the
methodology is disclosed and is con-
sistently applied.
(b) For reports prepared on a cash

basis, expenditures are the sum of:
(1) Cash disbursements for direct

charges for property and services;
(2) The amount of indirect expense

charged;
(3) The value of third-party in-kind

contributions applied; and
(4) The amount of oasn advance pay-

ments and payments made to sub-
recipients.
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(c) For reports prepared on an ac-
crual basis, expenditures are the Bum
of:

(1) Cash disbursements for direct
charges for property and services;

(2) The amount of indirect expense
Incurred;

(3) The value of third-party in-kind
contributions applied; and

(4) The net increase or decrease in
the amounts owed by the non-Federal
entity for:

(1) Goods and other property re-
ceived;

(ii) Services performed by employees,
contractors, subrecipients, and other
payees; and

(iii) Programs for which no current
services or performa.nce are required
such as annuities, insurance claims, or
other benefit payments.

§20li.35 Federal agency.
.Federal agency means an "agency" as

defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 552(f).

§200.36 Federal Audit Clearinghouse
(FAC).

FAG means the clearfnghouse des-
ignated by OMB as the repository of
record where non-Federal entitles are
required to tra.nsmit the reporting
paokages required by Subpart F-Audlt
Requirements of this part. The mailing
address of the FAO is Federal Audit
Clearinghouse, Bureau of the Oensus,
1201 E. 10th Street, Jeffersonville, IN
47182and the web address 1s: http://har-
vester.oeneus.aouaac/, Any future up-
dates to the location of the FAO may
be found at the DMB Web site.

§200.S7 Federal awarding agency.
Federal awarding agency means the

Federal agency that provides a Federal
award direotly to a non-Federal entity.

§200.S8 Federal award.
Federal award has the meaning, de-

pending on the oontext, in either para-
graph (a) or (b) of this seotion:

(a)(1) The Federal financial assist-
ance that a non-Federal entity reoeives
directly from a Federal awarding agen-
cy or indirectly from a pass-through
entity, as described in §200.101Applloa-
bllity; or

§200.40

(2) The cost-reimbursement oontract
under the Federal Acqutsitton Regula-
tions that a non-Federal entity re-
ceives directly from a Federal award-
ing agency or indirectly from a pass-
through entity, as desoribed in §200.101
Applicability.

(b) The instrument setting forth the
terms and oondttions. The instrument
is the grant agreement, cooperative
agreement, other agreement for assist-
ance oovered in paragraph (b) of §200.40
Federal financial assistance, or the
cost-retmburaemsnt contract awarded
under the Federal Acquisition Regula-
tions.

(c) Federal award does not Include
other contracts that a Federal agency
uses to buy goods or services from a
oontraotor or a contract to operate
Federal Government owned, contractor
operated faolllties (GOODs).

(d) See also definitions of Federal fi-
nancial assistance, grant agreement,
and cooperative agreement.

§200.39 Federal award date.
Federal award date means the date

when the Federal award is signed by
the authorized official of the Federal
awarding agenoy.

§200.40 Federal f'mancial essistsmce,
(a) For grants and oooparattve agree-

ments, Federal financial assisiance
means assistanoe that non-Federal en-
tities receive or Administer in the form
of:

(1) Grants; .
(2) Cooperative agreements;
(3) Non-cash contributions or dona-

tions of property (including donated
surplus property);

(4) Direct appropriations;
(5) Food oommodities; and
(6) Other financial assfstance (except

aesistanoe listed in paragraph (b) of
this section).

(b) For Subpart F-Audlt Require-
ments of this part, Federal Itnanoio; as-
sistance also Includes assistance that
non-Federal entities receive or admin-
ister in the form of:

(1) Loans;
(2) Loan' Guarantees;
(3) Interest subsidies; and
(4) Insurance.
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§200.41

(c) Federal /inanoJal assistance does
not include amounts received as reim-
bursement for services rendered to In-
dividuals as described in §2oo.502 Basis
for determining Federal awards ex-
pended, paragraph (h) and (i) of this
part.

§ 200.41 Federal interest.
Federal interest means, for purposes of

§200.329 Reporting on real property or
when used in connection with the ac-
quisition or improvement of real prop-
erty, equipment, or supplies under a
Federal award, the dollar amount that
is the product of the:
(a) Federal share of total project

costs; and
(b) Current fair market value of the

property, improvements, or both, to
the extent the costs of acquiring or im-
proving the property were included as
projeot costs.

§200.42 Federal program.
Federal program means:
(a) All Federal awards which are as-

signed a single number in the CFDA.
(b) Wben no CFDA number is as-

Signed, all Federal awards to non-Fed-
eral entities from tbe same agency
made for the same purpose muet be
combined and considered one program.
(0) Notwithstanding paragraphs (a)

and (b) of this definition, a cluster of
programs. The types of clusters of pro-
grams are:
(1) Research and development (R&D);
(2) Student financial aid (SFA); and
(3) "Otber clusters," as described in

the definition of Cluster of Programs.
[76 FR 7660B,Deo. 26, 2018. as amended at 79
FR 75880.Dac.19.2014]

§ 200.48 Federal share.
Federal share means the portion of

the total project costs that are paid by
Federal funds.

§200.44 Final cost objective.
Final cost objective means a cost ob-

jective which has allocated to it both
direct and indirect costs and, in the
non-Federal entity's aooumulation sys-
tem, is one or tbe final aooumulation
points, such as a particular award, in-
ternal projeot, or other direct aotivity
of a non-Federal entity. See also

2 CFRen, II (H-15 Edition)

§§200.2BCost objective and 200.60 Inter-
mediate coat objective.

§200.45 Fixed amount awards.
Fixed amount awards means a type of

grant agreement under which the Fed-
eral awarding agency or pass-through
entity provides a apecific level of sup-
port without regard to actual coste in-
curred under the Federal award. This
type of Federal award reduces some of
the administrative burden and record-
keeping requirements for both the non-
Federal entity and Federal awarding
agency or pass-bhrongh entity. Ac-
countability is based primarily on per-
formanoe and results. See §§2oo.201 Use
of grant agreements (including fixed
amount awards), cooperative agree-
ments, and contracts, paragraph (b)
and 200.332Fixed amount subawards.

§200.46 Foreign public entity.
Foreign public entity means:
(a) A foreign government or foreign

governmental entity;
(b) A public international organiza-

tion, whioh is an organization entitled
to enjoy privileges,· exemptions, and
immunities as an international organi-
zation under the International Organi-
zations tmmunttiee Act (22 U.S.C. 288-
288f); .
(c) An entity owned (in whole or in

part) or controlled by a foreign govern-
ment; or
(d) Any other entity consisting whol-

ly or partially of one or more foreign
governments or foreign governmental
entities.

§200.47 Foreign organization.
Foreign organization means an entity

that is:
(a) A public or private organization

located in a country other than the
United States and its territories that is
subject to the laws of the country in
whioh it is located. Irrespecttva of the
citizenship of project Btaff or place of
performance;
(b) A private nongovernmental orga-

nization located in a country other
than the United States that solicits
and receives cash oontributions from
the general public;
(c) A charitable organization located

in a country other than the United
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States that is nonprofit and tax ex-
empt under the laws of its country of
domioile and operation, and is not a
university, college, accredited degree-
granting institution of education, pri-
vate foundation, hospital, organization
engaged exclusively in research or soi-
entifio activities, church, synagogue,
mosque or other similar entities orga-
nized primarily for religious purposes;
or
(d) An organization located in a

country other than the United States
not recognized as a Foreign Publio En-
tity.
[78 FR 7860B, Dec. 26, 2013, as amended at 7D
FR 75880,Deo. 19, 2014]

§200.48 General purpose equipment.
General purpose equipment means

equipment whioh is not limited to re-
search, medical, scientific or other
technical aotivities. Examples include
offioe equipment and furnishings, mod-
ular offioes, telephone networks, infor-
mation teohnology equipment and sys-
tems, air conditioning equipment, re-
produotion and printing .equipment.
and motor vehicles. See also Equip-
ment and Speoial Purpose Equipment.

§200.49 Generally Aceer.ted Account-
ing Principles (GAAP .

GAAP has the meaning speoified in
aooounting standards issued by the
Government Accounting Standards
Board (GASB) and the Finanoial Ac-
oounting Standards Board (FASB).

§200.50 Generally Accepted Govern-
ment Auditing Standards (GAGAS).

GAGAS, also known as t~e Yellow
Book. means generally accepted gov-
ernment auditing standards issued by
the Comptroller General of the United
States, which are applioable to finan-
cial audits.
[78 FR 78608. Dec. 26, 2018. as amended at 79
FR 75880, Dec. 19, 2014]

UOO.51 Grant agreement.
Grant agreement means a legal instru-

ment of finanoial assistance between a
Federal awarding asenov or pass-
through entity and a non-Federal enti-
ty that, oonsistent with 31 U.S.O. 6302.
6304:

~200.54
(a) Is used to enter into a relation-

ship the principal purpose of whioh is
to transfer anything of value from the
Federal awarding agenoy or pass-
through entity to the non-Federal enti-
ty to carry out a publto purpose au-
thorized by a law of the United States
(see ~l U.S.O. 6101(3»; and not to ao-
quire property or services for the Fed-
eral awarding agency or pass-through
entity's direct benefit or use;
(b) Is distinguished from a coopera-

tive agreement in that it does not pro-
vide for substantial involvement be-
tween the Federal awarding agency or
pass-through entity and the non-Fed-
eral entity in carrying out the activity
contemplated by the Federal award.
(c) Does not Include an agreement

that provides only:
(1) Direot United States Government

cash assistance to an individual;
(2) A subsidy;
(3) A loan;
(4) A loan guarantee; or
(5) Insurance.

§200.52 Hospital.
Hospital means a faoillty licensed as

a hospital under the Jaw of any state or
a fac1l1ty operated as a hospital by the
United States, a state, or a subdivision
of a state.

§200.53 Improper payment.
(a) Improper payment means any pay-

ment that should not have been made
or that was made in an inoorreot
amount (inoluding overpayments and
underpayments) under statutory, con-
tractual, administrative. or other le-
gally applioable requirements; and
(b) Improper payment includes any

payment to an ineligible party, any
payment for an ineligible good or serv-
Ice, any duplicate payment. any pay-
ment for a good or service not received
(exoept for such payments where au-
thorized by law), any payment that
does not account for credit for apphca-
ble discounts, and any payment where
insuffioient or lack of dooumentation
prevents a reviewer from dlsoernmg
whether a payment was proper.

§200.54 Indian tribe (or "federally reo-
ognized Indian tribe").

Indian tribe means any Indian tribe,
band, nation, or other organized group
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§200.55

or community, including any Alaska
Native village or regional or village
corporation all defined in or established
pursuant to the Alaska Native Claims
Settlement Act (48 U.S.O. Chapter 33),
which is recognized as eligible for the
speoial programs and services provided
by the United States to Indians be-
cause of their status as Indians (25
U.S.C. 450b(e». See annually published
Bureau of Ind~an Affairs list of Indian
Entities Recognized and Eligible to Re-
oeive Bervices.

§200.55 Institutions of ID.ghaX'Edu-
cation (lHEs).

IHE is defined at 20 U.S.C. 1001.

§200.56 Indirect (facilities & admtnls-
trative (F&A»costs.

Indirect (F&A) costs means those costs
incurred for a common or joint purpose
benefitting more than one cost objec-
tive, and not readily assignable to the
cost objectives speCifically benefitted,
without effort disproportionate to the
results achieved. To facilitate equi-
table distribution of indirect expenses
to the cost objectives served. It may be
necessary to establish a number of
pools of indirect (F&A) costs. Indirect
(F&A) cost pools must be distributed to
benefitted cost objectives on bases that
will produce an equitable result in con-
sideration of relative benefits derived.
[78 FR 78608, Dec. 26. 2013, as amended at 79
FR 76880,Dec. 19. 2014)

§200.57 Indirect cost rate proposal.
Indirect cost rate proposal means the

dooumentatlon prepared by a non-Fed-
eral entity to substantiate Its request
for the establlshment of an indirect
cost rate as desoribed in Appendix ill
to Part 2~Indireot (F&A) COBtsIden-
tification and Assignment, and Rate
Determination for Institutions of High-
er Education (IHEs) through Appendix
vn to Part 200-States and Local Gov-
ernment and Indian Tribe Indireot Cost
Proposals of this part, and Appendix IX
to Part 200-Hospital Cost Principles.
['78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75880,Dec. 19, 2014]

2 CFRCh. II (1-1-15 Edition)

§200.58 Information technology sys·
terns.

Information technology systems means
computing devices, ancillary equip-
ment, software. firmware, and similar
procedures, services (including support
services), and related resources. See
also §§200.20 Computing devices and
200.33Equipment.

§200.59 Intangible property.
Intangible property means property

having no physical existence, such as
trademarks. copyrights, patents and
patent applioations and property. such
as loans, notes and other debt instru-
ments, lease agreements, stook and
other Inatruments of property owner-
ship (whether the property is tangible
or intangible).

§200.60 Intermediate cost objective.
Intermediate cost objective means a

oost obfectrve that is used to accumu-
late indirect costs or service center
costs that are subsequently allocated
to one or more indirect cost pools or
final cost objectives. See also §200.28
Cost objective and § 200.44 Final cost
objective.

§200.61 Internal controls.
Internal cOrltralsmeans a process, im-

plemented by a non-Federal entity. de-
signed to provide reasonable assurance
regarding the achievement of objec-
tives in the following categories;
(a) Effectiveness and efficiency of op-

erations;
(b) Reliability of reporting for inter-

nal and external use; and
(0) Compliance with applicable laws

and regulations,

§200.62 Internal control over compli-
ance requirements for Federal
awards.

Internal control over compliance re-
quirements for Federal awards means a
prop6ss implemented by a non-Federal
entity designed to provIde reasonable
assurance regarding the achievement
of the following objectives for Federal
awards:
(a) Transactions are properly re-

oorded and accounted for, in order to:
(1) Permit the preparation of reliable

financial statements and Federal re-
ports;
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(2) Maintain accountability over as-
sets; and
(3) Demonstrate compliance with

Federal statutes, regulations, and the
terms and oonditione of the Federal
award;
(b) Transactions are executed in com-

pliance with:
(1) Federal statutes, regulations, and

the terms and conditions of the Federal
award that could have a direct and ma-
terial effect on a Federal program; and
(2) Any other Federal statutes and

regulations that are identified in the
Compliance Supplement; and
(0) Funde, property, and other assete

are safeguarded against loss from un-
authorized use or disposition.

fi 200.63 Loan.
Loan means a Federal loan or loan

guarantee received or administered by
a non-Federal entity, except as used in
the definition of §200.ao Program in-
come.
(a) The term "direct loan" means a

disbursement of funds by the Federal
Government to a non-Federal borrower
under a contract that requires the re-
payment of such funds with or without
interest. The term includes the pur-
chase of, or participation in, a loan
made by another lender and finanoing
arrangements that defer payment for
more than 90 days, including the sale of
a Federal Government asset on -oredit
terms. The term does not -include the
acquisition of a federally guaranteed
loan in satisfaction of default claims or
the price support loans of the Com-
modity Credit Corporation.
(b) The term "direot loan obligation"

means a binding agreement by a Fed-
eral awarding agenoy to make a direct
loan when speoified oonditions are ful-
filled by the borrower.
(c) The term "loan guarantee" means

any Federal Government guarantee, in-
surance, or other pledge with respect
to the payment of all or a part of the
prinoipal or interest on any debt obli-
gation of a non-Federal borrower to a
non-Federal lender, but does not in-
clude the insurance of deposits, shares,
or other withdrawable accounts in fi-
nancial institutions.
(d) The term "loan guarantee com-

mitment" means It binding agreement
by a Federal awarding agenoy to make

§200.67

a loan guarantee when specified condi-
tions are fulfilled by the borrower, the
lender, or any other party to the guar-
antee agreement.

§200.64 Local government.
Local government means any unit of

government within a state, Including a:
(a) County;
(b) Borough;
(c) Munioipality;
(d) City;
(e) Town;
(f) Township;
(g) Parish;
(h) Looal public authority, Including

any publio housing agenoy under the
United States Housing Act of 1937;
(i) Special distriot;
(j) Sohool distriot;
(k) Intrastate district;
(1) iJounoil of governments, whether

or not incorporated as a nonprofit cor-
poration wider state law; and

(m) Any other agency or instrumen-
tality of a multd-, regional, or intra-
state or local government.

§200.65 Major program.
Major program means a Federal pro-

gram determined by the auditor to be a
major program in accordance with
§200.518 Major program determination
or a program identified as a major pro-
gram by a: Federal awarQing agency or
pass-through entity in accordance with
§200.503 Relation to other audit re-
quirements, paragraph (e).

§200.66 Management decision.
Management decision means the eval-

uation by the Federal awarding agency
or pass-through entity of the audit
findings and corrective action plan and
the issuance of a written decision to
the auditee as to what corrective ac-
tion is necessary.

§200.67 Micro·purchase.
MiQT0-puTchase means a purchase of

supplies or services using simplified ac-
quisition procedures, the aggregate
amount of whioh does not exceed the
mtcro-purohase threshold. Micro-pur-
chase procedures comprise a subset of a
non-Federal entity's small purchase
procedures. The non-Federal entity
uses such procedures in order to expe-
dite the completion of ita lowest-dollar
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small purchase transaotions and mini-
mize the assooiated administrative
burden and cost. The mioro-purohase
threshold is set by the Federal Acquisi-
tion Regulation at 48 CFR Subpart 2.1
(Definitions). It is $3,000 except as oth-
erwise discuseed in Subpart 2.1 of that
regulation. but this threshold is peri-
odically adjusted for inflation.

§200.68 Modified Total Direct Cost
(MTDC).

MTDC means aU direot salaries and
wages, applfcable fl'inge benefits, mate-
rials and supplies, services, travel, and
up to the first $25,000 of each subaward
(regardless of the period of perform-
ance of the subawards under the
award). MTDO excludes equipment,
capital expenditures, oharges for pa-
tient care, rental costs, tuition remis-
sion, aohotarshtps and fellowships, par-
ticipant support coste and the portion
of each subaward in excess of $25,000.
Other items may only be excluded
when necessary to avoid a serious in-
equity in the distribution of Indirect
costs, and with the approval of the cog-
nizant agency for indireot costs.
[79 FR 75880.Dec. 19. 2014J

§200.69 Non-Federal entity.
Non-Federal entity means a state.

1000.1 government, Indian tribe, institu-
tion of higher eduoation (IRE), or non-
profit organization that carries out a
Federal award as a reoipient or sub-
recipient.

§2OO.70 Nonprofit ~rgan1zation.
Nonprofit organization means any cor-

poration, trust. association, coopera-
tive, or other organization, not includ-
ing IREs, that;
(a) Is operated prima.rily for sol-

entifio, educational, service, chart-
table, or similar purposes in the public
interest;
(b) Is not organized primarily for

profit; and .
(0) Uses net proceeds to maintain.

improve. or expand the operations of
the organization.

§200:71 Obligations.
When used in oonnectton with a non-

Federal entlty'sutilization of funds
under a Federal award. obligations

2 CFR Ch.1I (1-1,-15 EdlHon)

means orders placed for property and
services, oontracts and subawards
made. and similar. transactions during
a given period that require payment by
the non-Federal entity during the same
or a future pertod.

§200.72 Office of Managemen~ and
Budget (OMB).

OMB means the Exeoutive Offioe of
the President. Offioe of Management
and Budget.

§200.73 Oversight agency for audit.
Opersight agency for audit means the

Federal awarding agency that provides
the predominant amount of funding di-
reotly to a non-Federal entity not as-
signed a cognizant asenov for audit.
When there is no direot funding. the
Federal awarding agency whtch-Ie the
predominant source of pass-through
funding must assume the oversight re-
sponsibilities. The duties of the over-
sight agenoy for audit and the process
for any reassignments 'are described in
§200.513 Responsibilities, paragraph (b).

§200.74 Pass-through entity.
Pass-thrmuih. entity means a non-Fed-

eral entity that provides a subaward to
a subreoipient to carry out part of a
Federal program.
§200.75 Partlclpant. support costs.

Participant support costs means direct
coats for items suoh as stipends or sub-
sistence allowances, travel allowances,
and registration fees paid to or on be-
half of partioipants or trainees (but not
employees) in conneotion with eon-
ferenoes, or training projeots.

§200.76 Performance goal.
Performance goal means a target level

of performanoe expressed as a tangible.
measurable obfecbive, against which
aotual aohievement can be compared,
including a goal expressed as a quan-
titative standard. value, or rate. In
some instances (e.g .• discretionary re-
search awards), this may be limited to
the requirement to submit techmoal
performance reports (to be evaluated in
accordance with agency policy).

§200.77 Period of performance.
Period of performance means the time

during whioh the non-Federal entity
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may incur new obligations to carry out
the work authorized under the Federal
award. The Federal awarding agency or
pass-through entity must include start
and end dates of the period of perform-
ance in the Federal award (see §§200.210
Information oontained in a Federal
award paragraph (a)(5) and 200.331Re-
quirements for pass-through entities,
paragraph (a)(l)(iv».

§200.78 Personal property.
Personal property means property

other than real property. It may be
tangible, having phys~oal existence, or
intangible.

§200.79 Personally Identifiable Infor·
mation(PII). .

PII means information that can be
used to distinguish or trace an individ-
ual's identity, either alone or when
combined with other personal or iden-
tifying information that is linked or
linkable to a specific Indivtdual. Some
information that is oonsidered to be
Pll is available in public sources such
as telephone books, public Web sites.
and university listings. This type of in-
formation is considered to be Public
Pll and includes, for example, first and
last name, address, work telephone
number, email address, home telephone
number, and general eduoational cre-
dentials. The definition of Pll is not
anchored to any single oategory of in-
formation 01' teohnology. Rather, it re-
quires a case-bv-oase assessment of the
specific risk that an individual can be
identified. Non-Pll can become PIl
whenever addi'tional information is
made publicly available. in any me-
dium and from any source, that, when
combined with other available infor-
mation. could be used to identify an in-
dividua).

§200.80 Program income.
Program income means gross income

-earned by the non-Federal entity that
is directly generated by a supported ac-
tivity or earned as a result of the Fed-
eral award during the period of per-
formanoe except as provided in §200.307
paragraph (f). (See §200.77 Period of
performance.) Program income in-
eludes but is not limited to income
from fees for services performed, the
use or rental or real or personal prop-

§200.84

erty acquired under Federal awards,
the sale of commodities 01' items fab-
ricated under a Federal award, license
fees and royalties on patents and copy-
rights, and principal and interest on
loans made with Federal award funds.
Interest earned on advances of Federal
funds is not program income. Except as
otherwise provided in Federal statutes,
regulations, or the terms and condi-
tions of the FederaJ award, program in-
come does not include rebates, oredrts,
dlseounts, and interest earned on any
of them. See also §200.407 Prior written
approval (prior approval). See also 35
U.S.O. 200-212 "Disposition of Rights In
Eduoational Awards" applies to inven-
tions made under Federal awards.
[78 FR 7860B,Dee, 26, 2013, as amended at 79
FR 768BO,Dec. 19. 2014]

§200.81 Property.
Property means real property or per-

sonal property;

§200.82 Protected Personally Identifi·
able Information (Protected pm.

Protected PII means an individual's
first name or first initial and last name
in combination with anyone -or more
of types of information, including, but
not limited to. social seourity number,
passport number, credit card numbers,
olearanoes, bank numbers, biometrics,
date and place of birth, mother's maid-
en name, criminal, medical and finan-
cial records, educational transcripts.
This does not inolude PI! that is re-
quired by law to be disolosed. (See also
§200.79Personally Identifiable Informa-
tion (PIl».

§200.83 Project cost.
Project cost means total allowable

costs incurred under a Federal award
and all required cost sharing and vol-
untary committed cost aha-ring, Inolud-
ing third-pa-rty contributions.

§200,64 Questioned cost,
Questioned cost mea-ns a cost that is

questioned by the auditor because of an
audit finding:
(a) Which resulted from a violation

or possible violation of a stabute, regu-
lation. or the terms and oonditions of a
Federal a-ward, including for funds used
to match Federa-l funds;
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(b) Where the coste, at the time of
the audit, are not supported by ade-
quate dooumentation; or
(0) Where the costs inourred appear

unreasonable and do not refleot the ao-
tiona a prudent person would take in
the circumstances.

§200.85 ReBI property.
Real property means land, Including

land improvements, structures and ap-
purtenanoes thereto, but excludes
moveable maohtnerv and equipment.

§200.86 Recipient.
Recipient means a non-Federal entity

that recerves a Federal award directly
from a Federal awarding agency to
carry out an aotivity under a Federal
program. The term recipient does not
inolude subrecipients. See also §200.69
Non-Federal entity.

§200.87 Research and Development
(R&D).

R&D means all research aotivities,
both basic and applied, and all develop-
ment aotivities that are performed by
non-Federal entities. The term re-
search also includes activities involv-
ing the traihing of individuals in re-
search techniques where such activities
utiUze the same fao1l1ties as other re-
search and development activities and
where such acttvibies are not included
in the instruction function.
"Research" is defined as a system-

atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. "Development" is
the svstemattc use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and prooesaes.

§ 200.88 Simplifieq acquisition thresh-
old.

Simplified acquisition threshold means
the dollar amount below whioh a non-
Federal entity may purchase property
or services using small purchase meth-
ods. Non-Federal entities adopt small
purchase procedures in order to expe-
dite the purchase of items oosting less
than the aimplified aoqutaitton thresh-
old. The simplified acquisition thresh-
old Is set by the Federal Aoquisition

2 CFR Ch. II (1-h·15 Edition)

Regulation at 48OFR Subpart 2.1 (Defi-
nitions) and in accordance with 41
U.S.C. 1908. As of· the publication of
this part, the simplified aoquisition
threshold is $150,000,but this threshold
is periodioally adjusted for inflation.
(Also see definition of §200.67Micro-
purohase.)

§200.89 Special purpose equipment.
Special purpose equipment means

equipment wblch is used only for re-
searoh, medical, scientific, or other
teohnical activities. Examples of spe-
cial purpose equipment include micro-
soopea, x-ray machines, surgical instru-
ments, and spectrometers. See also
§§200.33Equipment and 200.48General
purpose equipment.

§200.90 State.
State means any state of the United

States, the District of Columbia, the
Commonwealth of Puerto Rico, U.S.
Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and any
agency or instrumentality thereof ex-
clusive of local governments.
['18FR 78608, Dec. 26, 2013, as amended at 79
FR 75880.Dec. 19, 2014)

§200.91 Student Financial Aid (BFA).
SFA means Federal awards under

those programs of general student as-
sistance, such as those authorized by
Title IV of ~e Higher Eduoation Aot of
1965,as amended, (20U.S.C. 107G-I099d),
which are admlntstered by the U.S. De-
partment of Education, and Similar
programs provided by ·other Federal
agencies. It does not include Federal
awards under programs that provide
fellowships or similar Federal awards
to students on a oompetitive basis, or
for specified studies or research.

§200.92 Subawllrd.
Subaward means an award provided

by a pass-through entity to a Bub-
recipient for the subrecipient to (larry
out part of a Federal award received by
the pass-through entity. It does not in-
clude payments to a contractor or pay-
ments to an individual that is a bene-
fioiary of a Federal program. A
subaward may be provided through any
form of legal agreement, Including an

92

ATIACHMENT D
PAGE .J.k.. OF _.J.:1.~~.PAGES



OMB Guidance

agreement that the pass-through enti-
ty considers a contract.

§200.98 Subrecipient.
Subrecipient means a non-Federal en-

tity that receives a subaward from a
pass-through entity to carry out part
of a Federal program; but does not in-
clude an individual that is a bene-
ficiary of such program. A subrecipient
may also be a recipient of other Fed-
eral awards directly from a Federal
awarding agency.

§200.94 Supplies.
Supplies means all tangible personal

property other than those described in
§200.33 Equipment. A computing device
is a supply if the acqutsttton cost 1s
less than the lesser or the capitaliza-
tion level established by the non-Fed-
eral entity for finanoial statement pur-
poses or $5,000, regardless of the Ieng th
of its userut nre. See also §§200.20 Com-
puting devices and 200.33 Equipment.

§200.95 Termination.
Termination means the ending of a

Federal award, in whole or in part at
any time prior to the planned end of
period of performance.

§200.96 Third·party In-kind eontrfbu-
tdons,

Third-party in-kind contributions
means the value of non-cash oontribu-
tions (i.e., property or services) that-
(a) Benefit a federally assisted

projeot 01' program; and
(b) Are contributed by non-Federal

third parties, without charge, to a non-
Federal entity under a Federal award.

§200.97 Unliquidated obligations.
Unliquidated obligations means, for fi-

nancial reports prepared on a cash
basia, obligations Incurred by the non-
Federal entity that have not been paid
(liquidated). For reports prepared on an
accrual expenditure basis, these are ob-
Jigations incurred by the non-Federal
entity for which an expenditure has
not been recorded.

§200.98 Unobligated balance,
Unobligated balance means the

amount of funds under a Federal award
that the non-Federal entity has not ob-
ligated. The amount is computed by

§:200.100

subtracbing' the oumulative amount of
the non-Federal entity's unltquidated
obligations and expenditures of funds
under the Federal award from the cu-
mulative amount of the funds that the
Federal awarding agenoy or pass-
through entity authorized the non-Fed-
eral entity to obligate.

§200.99 Voluntary committed cost
sharing.

Voluntary committed. cost sharing
means cost sharing speoifically pledged
on a voluntary basis in the proposal's
budget or tl1e Federal award on the
part of the non-Federal entity and that
becomes a binding requirement of Fed-
eral award.

Subpart B-General Provisions
§200.100 Purpose.

(80)(1) This part establlshes uniform
administrative requirements, cost
principles, and audit requirements for
Federal awards to non-Federal entities,
as described in §2oo:101 Applicability.
Federal awarding agencies must not
impose additional or inconsistent re-
quirements, except as provided in
§§200.102 Exoeptions and 200.210 Infor-
mation oontained in a Federal award,
or unless specifioally required by Fed-
eral statute, regulation, or Exeoutive
Order.
(2) This part provides the basis Cor a

systematic and periodic colleotion and
uniform submission by Federal agen-
cies of information on all Federal n-
nanoial assistance programs to the Of-
fice of Management and Budget (OMB).
It also establishes Federal policies re-
lated to the delivery of this Informa-
tion to the public, including through
the use of eleotronic media. It pre-
scribes the manner in which General
Services Administration (GSA), OMB,
and Federal agencies that administer
Federal financial assistance programs
are to carry out their statutory respon-
sibilities under the Federal Program
Information Act (31U.S.C. 6101-tll06).
(b) Actministrative requirements. Sub-

parts B through D of this part Bet forth
the uniform administrative require-
ments for grant and cooperative agree-
menta, including the requirements for
Federal awarding agency management
of Federal grant programs before the
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Federal award has been made, and the
requirements Federal awarding agen-
cies may impose on non-Federal enti-
ties in the Federal award.
(c) Cost Prlnuiples. Subpart E---Cost

Principles of thts part establishes prin-
ciples for determining the allowable
costs incurred by non-Federal entities
under Federal awards. The principles
are for the purpose of cost determina-
tion and are not intended to identify
the circumstances or dictate the extent
of Federal Government participation in
the financing of a particular program
or project. The prtnotples are designed
to provide that Federal awards bear
their fair share of cost recognized
under these principles except where re-
stricted or prohibited by statute.
(d) Single Audit Requirements and

Audit Follow-up. Subpart F-Audit Re-
quirements of this part Is issued pursu-
ant to the Single Audit Act Amend-
ments of 1996, (31 U.S.C. 7501-7507).it
sets forth standards for obtaining con-
sistenoy and uniformity among Federal
agencies for the audit of non-Federal
entities expending Federal awards.
These provtsions also provide the poli-
cies and procedures for Federal award-
ing agenoies and pass-through entities
when using the results of these audits.
(e) For OMB guidance to Federal

awarding agencies on Challenges and
Prizes, please see M-ID-ll Guidance on
the Use of Challenges and Prizes to

2 CFR Ch. II (1-1-15 Edition)

Promote Open Govel'nment, issued
March B, 2010,or its successor.

§200.101 Applicability.
(a) General applicability to Federal

agenCies. The requirements established
in this part apply to Federal agencies
that make Federal awards to non-Fed-
eral entities. These requirements are
applicable to all costs related to Fed-
eral awards.
(b)(l) Applicability to different types of

Federal awards. The following table de-
scribes what portions of this part apply
to which types of Federal awards. The
terms and conditions of Federal awards
(including this part) flow down to sub-
awards to aubreciptents unless a par-
ticular section of this part or the terms
and conditions of the Federal award
speoifioally indicate otherwise. This
means that non-Federal entities must
comply with requirements in this part
regardless of whether the non-Federal
entity is a reoipient or subrecipfenn of
a Federal award. Pass-through entities
must comply with the requiremente de-
scribed in Subpart D-Post Federal
Award Requirements of this part,
§§ 200.880Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards, but not any re-
quiremen ts in this part directed to-
wards Federal awarding agencies un-
less the requirements of this part or
the terms and conditions of the Federal
award indicate otherwise.
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(2) Federal award of cost-reimbursement
contract under the FAR to a non-Federal
entity. When a non-Federal entity Is
awarded a cost-reimbursement con-
tract, only Subpart D-Post Federal
Award Requirements of this part,
§§200.330Subrecipient and contractor
determinations through 200.332Fixed
amount Subawards (In addition to any
FAR related requirements for
subaward monitoring), Subpart E--
Cost Principles of this part and Sub-
part F-Audit Reqnirements of this

part are incorporated by reference into
the contract. However, when the Cost
Accounting Standards (OAS) are appli-
cable to the contract, they take preoe-
dence over the requirements of this
part except for Subpart F-Audit Re-
quirements of this part when they are
in confliot. In addltion, costs that are
made unallowable under 10 U,S.O.
2324(e)and 41U.S.O.4304(a)as described
in the FAR subparb 31.2 and subpart
31.603are always unallowable. For re-
quirements other than those covered in
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Subpart D-Post Federal Award Re-
quirements of this part, §§200.330Sub-
recipient and contractor determina-
tions through 200.832 Fixed amount
Bubawartls, Subpart E-Oost Principles
of this part and Subpart F-Audit Re-
quirements of tlns part, the terms of
the contract and the FAR apply.
(3)With the exception of Subpart F-

Audit Requirements of this part, which
is required by the Single Audit, Act, in
a.ny cfroumstancea where the provi-
sions of F'ederal statutes or regulations
differ from the provisions of this part,
the provision of the Federal statutes or
regulations govern. This includes, for
agreements with Indian tribes, the pro-
visions of the Indian Self-Determina-
tion and Education and Assistance Act
(ISDEAA), as amended, 25 U.S.C 45~
4li8ddd-2..
(c) Federal awarding agencies may

apply subparts A through E of this part
to for-profit entities, foreign public en-
tities, or foreign organizations, except
where the Federal awarding agency de-
termines that the appl1cation of these
subparts would be inconsistent with
the international obligations of the
United States or the statutes or regu-
lations of a foreign government.
(d) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial aseietanoe programs and
§§200.330Subrecipient and contractor
determinationa through 200.332 Fixed
amount Suba.wards of Subpart D-Post
Federal Award Requirements of this
part, the requirements in Subpart 0-
Pre-Federal Award Requirements and.
Oontents of Federal Awards, Subpart
D-Post Federal Award ReqUirements
of this part, and Subpart E-Oost Prin-
ciples of this part do not apply to the
following programs:
(1) The block grant awards author-

ized by the Omnibus Budget Reconcili-
ation Act of 1981(including Community
Services, except to the extent that the
cost and accounting standards of OMB
apply to subreciptents of Oommunity
Services Block Grant funds pursuant to
42U.S.O. 9916(a)(1)(B);
(2) Federal awards to local education

agencies under 20 U.S.C. 7702-7703b,
(portions of the Impact Aid program);
(3) Payments under the Department

of Veterans Affairs' State Home Per
Diem Program (3S·U.S.C.1741);and

2 CFRCh. II (1-1-15 Edition)

(4) Federal awards authorized under
the Child Oare and Development Block
Grant Act of 1990,as amended:
(1)Child Care and Development Block

Grant (42U.S.C. 9868)
(11)Ohild Care Mandatory and Matoh-

ing Funds of the Ohild Care and Devel-
opment Fund (42U.S.O. 9858)
(e) Except for §200.202Requirement

to provide public notice of Federal fi-
nancial assistance programs the guid-
ance in Subpart O-Pre-Federal Award
Requirements and Oontents of Federal
Awards of this part does not apply to
the following programs:
(1) Entitlement Federal awards to

carry out the following programs of the
Booial Seouri ty Act:
(i) Temporary Aasistanoe to Needy

Families (title IV-A of the Social Secu-
rity Act, 42U.S.C. 601-619):
(11) Child Support Enforcement and

EstabUshment of Paternity (title JV-D
of the Social Security Act, 42 U.S.C.
651--OO9b);
(111)Foster Oare and Adoption Assist-

ance (title IV-E of the Act, 42 U.S.C.
670-679c):
(Iv) Aid to the Aged, Blind, and Dis-

abled (titles I, X, XIV, and XVl-.AAl3D
of the Act, as amended);
(v) Medical Assistance (Medicaid)

(title XIX of the Act, 42 U.S.C. 1396-
1396w--5)not including the State Med-
icaid Fraud Control program author-
ized by section 1903(a)(6)(B)of the So-
cial Security Act (42 U.S.C.
1396b(a.)(6)(B»;and
(vi) Children's Health Insurance Pro-

gram (title XXI of the Aot, 42 U.S.C.
1897aa-1397mm).
(2) A Federal award for an experi-

mental, pilot, or demonstration project
that. is also supported by a Federal
award listed in paragraph (e)(1) of this
section;
(3) Federal awards under subsection

412(e) of the Immigration and Nation-
ality Aot and subsection 601(a) of the
Refugee Education Assistance Act of
1980(Pub. L. 96-422, 94 Stat. 1809), for
cash aaststance, medical assistance,
and supplemental seourity income ben-
efits to refugees and entrants and the
administrative costs of providing the
assistance and benefits (8 U.S.O.
1522(e»;
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OMBGuidance

(4) Entitlement awards under the fol-
lowing programs of The National
School Lunch Act:

(i) National School Lunch Program
(section 4 of the Act, 42 U.S.C. 1753),

(ii) Commodity Assistance (section 6
of the Aot, 42U.S.C. 1755),

(iii) Speoial Meal Assistanoe (seotion
11 of the Act, 42 U,S,C. 1759a),

(Iv) Summer Food Servioe Program
for Children (seotion 13 of the Act, 42
U,S.C. 1761),and

(v) Child and Adult Care Food Pro-
gram (seotlon 17 of the Aot, 42 U.S.C.
1766),

(5) Entitlement awards under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk Program (seotion 3 of
the Act, 42U.S.C. 1772),

(ii) School Breakfast Program (sec-
tion 4 of the Act, 42 U.S.O. 1773),and

(iii) State Administrative Expenses
(seotion 7 of the 'Act, 42 U,S,O, section
1776),

(6) Entitlement awards for State Ad-
ministrative Expenses under The Food
and Nutrition Act of 2008(seotion 16 of
the Act, 7 U.S.C. 2025). .

(7) Non-dtsoretdonary Federal awards
under the following non-entitlement
programs:

(i) Special Supplemental Nutrition
Program for Women, Infants and Ohil-
dren (section 17 of the Child Nutrition
Act of 1966) 42U.S.C. section 1786;

(11) The Emergency Food Assis.tance
Programs (Emergency Food Assistanoe
Aot of 1983) 7 U.S.O. seotion 7501note;
and

(iii) Oommodity Supplemental Food
Program (seotion 6 of the Agriculture
and Consumer Proteotion Aot of 1978)7
U.S.O. seotion 6120note.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75880,Dec. 19, 2014)

§200.102 Bxeeptions,
(a) With the exoeption of Subpart F-

Audit Requirements of this part, OMB
may allow 'exoeptdons for classes of
Federal awards or non-Federal entities
subieot to the requirements of this part
when exoeptione are not prohibited by
statute, However, in the interest of
maximum uniformity, exceptions from
the requirements of this part will be
permitted only in unusual oir-
oumatances. Exoeptions for classes of

§200.103

Federal awards or non-Federal entities
will be published on the OMB Web site
at www.whitehouse.govlomb.

(b) Exceptions on a oaee-bv-case basis
for individual non-Federal entities may
be authorized by the Federal awarding
agency or oognizant agency for indireot
costs, except where otherwise required
by law or where OMBor other approval
is expressly required by this part.

(c) The Federal awarding agenoy may
apply more restriotive requirements to
a olasa of Federal awards or non-Fed-
eral entities when approved by OMB, or
when, required by Federal statutes or
regulations, exoept for the require-
ments in Subpart F-Audit Require-
ments of this part. A Federal awarding
agency may apply less restriotive re-
quirements when making f"lxedamount
awards as defined in Subpart A-Acro-
nyms and Definitions of this part, ex-
oept for those requirements imposed by
statute or in Subpart F-Audlt Re-
quirements of this part.

(d) On a case-by-caae basis, OMB will
approve new strategies for Federal
awards when proposed by the Federal
awarding agenoy in accordance With
OMB guidanoe (such as M-13-17) to de-
velop additional evidence relevant to
addressing important polioy ohallenges
or to promote oost-effeotiveness in and
acrose Federal programs. Proposals
may draw on the innovative program
designs disoussed in M-18-17 to expand
or improve the use of effeotive prao-
tices in delivering Federal finanoial as-
sistanoe while also encouraging inno-
vation in service delivery. Proposals
submitted to OMB in accordance with
M-13-17 may include requests to waive
requirements other than those in Sub-
part F-Aud1t Requirements of this
part. '
[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 7&881,Dec. 19, 20l4]

§200.108 Authorities.
This part is issued under the fol-

lowing authorities.
(a) Subpart B-General Provisions of

this part through Subpart D-Post Fed-
eral Award Requirements of this part
are authorized under 31U.S.C. 503 (the
Chief Finanoial Officers Act, Funotions
of the Deputy Direotor for Manage-
ment), 31 U.S.C. 1111(Improving Eoon-
omv and Effioienoy of the United
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§200. 104

States Government), 41U.S.C. 1101-1131
(the Offioe of Federal Proourement
Polioy Act), Reorganization Plan No.2
of 1970, and Executive Order 11541
(' 'Presoribing the Duties of the Offioe
of Management and Budget and the Do-
mestic Pollcy CouncBin the Exeoutive
Office of the President"), the Single
Audit Aot Amendments of 1996, (31
U.S.C. 7601-7507),as well as The Federal
Program Information Act (Public Law
95-220and Publio Law 96-169,as amend-
ed, codified at 31 U.S.C. 6101--6106).
(b) Subpart E-Cost Prinoiples of this

part 113 authorized under the Budget
and Acoounting Act of 1921,as amend-
ed; the Budget and Accounting Proce-
dures Aot of 1950,as amended (31"O.S.C.
1101-1125):the Chief Finanoial Officers
Aot of 1990(31 U.S.C. 603-004); Reorga-
nization Plan No.2 of 1970:and Exeou-
tive Order No. 11641, "Prescribing the
Duties of the Office of Management
and Budget and the Domestio Policy
Council in the Executive Off1ce of the
Presiden t."
(c) Subpart F-Audit Requirements

of this part is authorized under the
Single Audit Aot Amendments of 1996,
(31U.S.O. 7601-7607).

§ .200.104 Supersession.
As described in §200.110Effeotive/ap-

plicability date, this part supersedes
the following OMBguidanoe doouments
and regulattons under T'itle 20f the
Code of Federal.Regulations: ,
(a,) A-21, "Cost Prinoiples for Edu-

oatdonal Institutions" (2 OFR part 220);
(b) A-87, "Cost Prinoiples for State,

Local and Indian Tribal Governments"
(2 CFR part 225)and also FEDERALREG-
ISTER notice 61FR 552(January 6, 1986);
(0) A-a9, "Federal Domestic Assist-

anoe Program Information";
(d) A-I02, "Grant Awards and Cooper-

ative Agreements with State and Looal
Governments";
(e) A-lIO, "Uniform Administrative

Requirements for Awards and Other
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
profit Organizations" (oodified at 2
OFR 216);

(f) A-122, "Cost Prtnciples ror Non-
Profit Organizations" (2 CFR part 230);
(g) A-13B, "Audits of States, Local

Gover;p.ments and Non-Profi t Organiza-
tions ": and

2 CFR Ch.1I (1-1-15 EdlHon)

(h) Those secttons of A-50 related to
audits performed under Subpart F-
Audit Requirements of this part.
['78FR 78608, Dec. 26, 2013, as amended at 79
FR 75882,Dec. 19, 2014]

§ .200.105 Effect on other issuances.
For Federal awards subject to this

part, all administrative requirements,
program manuals, handbooks and other
non-regulatory materials that are in-
consistent with the requirements of
this part must be superseded upon rm-
plementatdon of this part by the Fed-
era,l agenoy, except to the extent they
are required by statute 01' authorized
in accordance with the provisions in
§200.102Exceptions.

§ .200.106 Agency Implementation.
The specific requirements and re-

sponsibilities of Federal agencies and
non-Federal entities are set forth in
this part. Federal asenoies making
Federa,l awards to non-Federal entities
must implement the language in the
Subpart O-Pre-Federal Award Re-
quirements and Contents of Federal
Awards of this part through Subpart
F-Audlt Requirements of this part in
codified regulations unless different
provisions are required by Federa,) st~t-
ute or are approved by OMB.

§ .200.107 OMB responsibilities.
OMBwill review Federal agency reg-

ulations and implementation of this
part, and will provide interpretations
of policy requirements and assistanoe
to ensure effective and efficient imple-
mentation. Any exceptions w1l1be sub-
jeot to approval by OMB. Exceptions
will only be made in partioular oases
where adequate justifioation is pre-
sented.

§ .200.108 Inquiries.
Inquiries concernmg thiB part may be

directed to the Office of Federal Finan-
cial Management Offioe of Manage-
ment and Budget. in Washington, DC.
Non-Federal entities' inquiries should
be addressed to the Federal awarding
agency, cognizant asenoz for indireot
coaus, cognizant or oversight agency
for audit, or pass-through entity as ap-
propriate.
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§ 200.109 Review date.

OMB will review this part at least
every five years after December 26,
2013.

§ .200.110 Effective/applicability date.

(a) The standards set forth in this
part which affeot administration of
Federal awards issued by Federal
awarding agencies become effeotive
once implemented by Federal awarding
agencies or when any future amend-
ment tc this part becomes ffnal, Fed-
eral awarding agenetes must tmple-
msnt the policies and procedures appli-
cable to Federal awards by promul-
gating a regulation to be effeotive by
Deoember 26, 2014 unless different pro-
visions are required by statute or ap-
proved by OMB. For the procurement
standards in §§200.317-200.326, non-Fed-
eral entities may continue to oomply
with the procurement standards in pre-
vious OMB guidance (superseded by
this part as desoribed in §200.104) for
one additional fisoal year after this
part goes into effeot. If a non-Federal
entity ohooses to use the previous pro-
ourement standards for an additional
fiscal year before adopting the procure-
ment standards in this part, the non-
Federal entity must document this de-
oision in their internal proourement
policies.

(b) The standards set forth In Sub-
part F-Audit Requirements of this
part and any other standards whloh
apply directly to Federal agencies will
be effective December 26, 2013 and will
apply to audits of fisoal years begin-
ning on or after December 26, 2014.
[78 FR 7860B. Dec. 26. 2013, as amended at 79
FR 76882, Dec. 19, 2014]

§200.111 English language.
(a) All Federal finanoial asstetance

announcements and Federal award in-
formation must be in the English lan-
guage. Applioations must be submitted
in the English language and must be in
the terms of U.S. dollars. If the Federal
awarding agency reoeives applioations
in another currency, .the Federal
awarding agenoy will evaluate the ap-
plioatlon by oonverting the foreign our-
renoy to United States currency using
the date speoified for receipt of the ap-
plication.

§200.200

(b) Non-Federal entities may trans-
late the Federal award and other docu-
ments into another language. In the
event of inoonsistency between' any
terms and conditions of the Federal
award and any translation into another
language, the English language mean-
ing will oontrol. Where a signifioant
portion of the non-Federal entity's em-
ployees who are working on tbe Fed-
eral award are not fluent in English,
the non-Federal ..entity must provide
the Federal award in English and the
language(s) with whicb emplovees are
more familial'.

§ 200.112 Conflict of interest.
The Federal awarding agenoy must

eatabltsh conflict of interest polioies
for Federal awards. The non-Federal
entity must disclose in writing any po-
tential oonfliot of interest to the Fed-
eral awarding agency or pass-through
entity. in accordance with applicable
Federal awarding agency policy.

§200.113 Mandatory disclosures.
The non-Federal entity or applicant

for a Federal award must dtsclose, in a
timely manner, in writing to the Fed-
eral awarding agenoy or pass-bhrough
entity all violations of Federal crimi-
nal law invclvlng' fraud, bribery, or
gratuity violations potentially affect-
ing the Federal award. Failure to make
required dlsolosutes can result in ll.IlY
of the remedies desoribed in § 200.838
Remedies for nonoomplianoe, inoluding
suspension or debarment. (See also 2
CFR part 180 and 31 U.S.C. 8321).

SUbp(ut C-Pre-Federal Award
Requirements and Contents of
FederalAwards

§200.200 Purpose.
(a) Sections 200.201 Use of grant

agreements (including fixed amount
awards), oooperative agreements, and
contracts through 200.209Certifioations
and representations prescribe Inatruc-
tions and other pre-award matters to
be used in the announoement and appli-
oation procese.

(b) Use of §§200.203Notioes of funding
opportunities, 200.204 Federal awarding
agency review of merit of proposals,
200.205 Federal awarding agenoy review
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§200.:201

of risk posed by applieants, and 200.207
Specific conditions, is required only for
competitive Federal awards, but may
also be used by the Federal awarding
agency for non-competitive awards
where appropriate or where required by
Federal statute.
['18 FR 78606. Dec. 26, 2013, as amended at 79
FR 76882, Dec. 19, .2014)

§200.201 Use of grant agreements (in.
cluding fixed amount awards), co-
operative agreements, and con-
tracts.

(a) 'I'he F'ederal awarding agency or
pass-through entity must decide on the
appropriate instrument for the Federal
award (t.e., grant agreement, coopera-
tive agreement, or contract) in accord-
anoe with the Federal Grant and coop-
erative Agreement Aot (31 U.S.C. 6801-
06).

(b) Fixed Amount Awards. In addi-
tion to the options described in para-
graph (a) of this seotion, Federal
awarding agencies, or pass-through en-
tities as permitted in §200.332 Fixed
amount subawards, may use fixed
amount awards (see §200A5 Fixed
amount awards) to which the following
conditione apply:

(1) 'The FederaJ award amount is ne-
gotiated uaing' the cost principles (or
other priomg' information) as a guide.
The Federal awarding agency or paBS-
through entity may use fixed amount
awards if the project soope Is specific
and if adequate cost, hletorlcal, or unit
pricing data is available to establish a
fixed amount award based on a reason-
able estimate of actual cost. Payments
are based on meeting specific require-
ments of the Federal award. Account-
ability is based on performanoe and re-
sults. Exoept in the oaae of termination
before completion of the Federal
award, there is no governmental review
of the actual costs incurred by the non-
Federal entity in performanoe of the
award .. Some of the ways in whioh the
Federal award may be paid include, but
are not llmited to:

(i) In several partial payments, the
amount of each agreed upon in ad-
vance, and the "milestone" or event
triggering the payment also agreed
upon in advance, and set forth in the
Federal award;

:2 CFR Ch. II n-t-is Edition)

(11)On a unit prioe basis, for a de-
fined unit or units, at a defined price or
prices, agreed to in advance of perform-
ance oC the Federal award and set forth
in the Federal award; or,

(iii) In one payment at Federal award
eompletion,

(2) A fixed amount award cannot be
used in programs which require manda-
tory oost Sharing or matoh.

(S) The non-Federal entity must cer-
tify in writing to the Federal awarding
agency or pass-through entity at the
end of the Federal award that the
projeot or aotivity was completed or
the level of effort was expended. If the
required level of aotivity or effcrt was
not carried out, the amount of the Fed-
eral award must be adjusted.

(4) Periodio reports may be estab-
lished for each Federal award.

(5) Changes in principal investigator,
project leader, project partner, or soope
of effort must reoeive the prior written
approval of the Federal awarding agen-
oy or pase-tbrough entity.
[78 FR 7860B, Dec. 26, 2013. as amended at 79
FR 76662, Dec.19, 2014)

§200.202 Requirement to provide pub-
lic notice of Federal financial as-
sistance programs.

(a) The Federal awarding agency
must notify the publtc of FederaJ pro-
grams in the Catalog of Federal Do-
mestic Assistance (CFDA), maintained
by the General Services Admtntstra-
tion (GSA):

(1) The CFDA, or any OMB-des-
ignated replacement, is the single, au-
thoritative, governmentwide com-
prehensive source of Federal financial
assistance program information pro-
duoed by the executive branch of the
Federal Government.

(2) The information that the Federal
awarding a,genoy must submit to GSA
for approval by OMB is listed in para-
graph (b) of this seotion. GSA must
prescribe the format for the submis-
sion.

(S)The Federal awarding agenoy may
not award Federal finanoial assistanoe
without assigntng it to a program that
has been inoluded in the OFDA as re-
quired in this seotion unless there are
exigent clroumstances requiring other-
wise, such as timing requirements im-
posed by statute.
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(b) For each program that awards
discretdonary Federal awards, non-dis-
cretionary Federal awards,' loans, in-
suranoe, or any other type of Federal
finanoial aasiatance, the Federal
awarding agency must submit the fol-
lowing information to GSA:
(1) Program Desoription,· Purpose,

Goals and Measurement. A brief sum-
mary of the statutory or regulatory re-
quirements of the program and ita in-
tended outcome, Where appropriate,
the Program Dellorlption, Purpose,
Goals, and MeasUrement Should align
with the strategic goals and obiectdves
within the Federal awarding agenoy's
performance plan and should support
the Federal awarding agenov's per-
formance measurement, management,
and reporting as required by Part 6 of
OMBCiroular A-ll;
(2) Identifioation of whether the pro-

gram makes Federal awards on a dis-
oretionary basis or the Federal awards
are prescribed by Federal statute, such
as in the case of formula grants.
(3) Projeoted total amount of funds

available for the program. Estimates
based on previous year funding are ac-
ceptable If current appropriations are
not available at the time of the sub-
mission;
(4) Antioipated Souroe of Available

Funds: The !Statutory authority for
funding the program and, to the extent
possible, agenoy, sub-agency, or, if
known, the specino program unit that
will issue the Federal awards, and asso-
ciated funding identifier (e.g., Treasury
Account Symbol(s»:
(5) General Eligibility Requirements:

The statutory, regulatory or other ell-
gibility factors or oonsiderations that
determine the applicant's qualification
for Federal awards under the program
(e.g, type of non-Federal entity); and
(6) Applicability of Single Audit Re-

quirements as required by Subpart F-
Audit Requirements of this part,

§200.208 Notices of funding opportuni-
ties,'

For oompetitive grants and coopera-
tive agreements, the Federal awarding
agenoy mnstannounce specifio funding
opportunities by providing the fol-
lowing information In a public notioe:

(a) Summary Information in Notice» of
Funding Opportunities. The Federal

§200.203

awarding agenoy must display the fol-
lowing information posted on the OMB-
desrgnated governmentwide Web site
for finding and applying for Federal fi-
nanoial assistance, in a location pre-
oeding the full text of the announce-
ment:
(1) Federal Awarding Agenoy Name;
(2) Funding Opportunity Title:
(3) Announcement Type (whether the

funding opportunity is the initial an-
nounoement of this· funding oppor-
tunity or a modification of Ii, pre-
viously announced opportunity);
(4) Funding Opportunity Number (re-

quired, if applioable). If the Federal
awarding agency has assigned or will
assign a number to the funding oppor-
tunity announcement, this number
must be provided;
(5) Catalog of Federal Finanoial As-

aistance (OFDA)Number/a);
(6) Key Dates. Key dates include due

datee for applioations or Executive
Order 12372aubmisstons, as well as for
any letters of intent or pre-appltoa-
tions. For any announcement issued
before a program's applioation mate-
rtale are available, key dates also In-
elude the date on which those mate-
rials will be released: and any other ad-
ditional information, as deemed appli-
oable by the relevant Federal awarding
agency.
(b) The Federal awarding agenoy

must generally make all funding op-
portunities avallable for applioation
for at least 60 calendar days. The Fed-
eral awarding agency ma,y make a de-
termination to have a less than 60cal-
endar da,y availability period but no
funding opportunity should be avail-
able for less than 30 calendar days un-
less exigent oiroumstances require as
determined by the Federal awarding
agency head or delegate.
(c) Full Text of Funding Opportunities.

The Federal awarding agency must in-
clude the following information in the
full text of each funding opportunity.
For speoifio instruotions on the con-
tent required in this seotion, rerer to
Appendix I to Part 200--Full Text of
Notioe of Funding Opportunity to this
part.
(1) Full programmatic description of

the funding opportunity.
(2) Federal award information, in-

oluding sufficient information to help
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§200.204

an applioant make an informed deci-
sion about whether to submit an applt-
oation. (See also §200.414 Indirect
(F&A) costs, paragraph (c)(4».
(3) Specific el1g1b1l1ty information,

including any factors or priorities that
affect an applioant's or its applica-
tion's eligibility for selection.
(4) Application Preparation and Sub-

mission Information, ,ncluding the ap-
plicable submission dates and time.
(6) Application Review Information

including the criteria and process to be
used to evaluate applications. See also
§§200.204Federalawa,rding agenoy re-
view of merit proposals and 200.206Fed-
eral awarding agenoy review of risk
posed by applioants. See also 2 OFR
part 27 (forthcoming at time of publt-
cation).
(6) Federal Award Administration In-

formation. See also §200.210Informa-
tion contained in a Federal award.
[78 FR 78608.Dec. 26. 2013, all amended a,t 79
FR 76882,De~. 19, 2014)

§200.204 Federalawar.ding agency reo
view of merit of proposals.

For competitive grants or coopera-
tive agreements, unless prohibited by
Federal statute, the Federal awarding
agency must design and execute a
merit review process for applications.
This process must be desoribed or in-
corporated by reference in the applica-
ble funding opportunity (see Appendix I
to this part, Full text of the Funding
Opportunity.) See also §200.203Notices
of funding opportunities.

§200.205 Federal awarding agency reo
view of risk posed by applicants.

(a) Prior to making a Federal award,
the Federal awarding agency is re-
quired by 31 U.S.O. 3321and 41 U.S.C.
2313note to review information avail-
able through any OMB-designated re-
positories of governmentwide eUgi-
b111ty qilalification or financial integ-
rity information, such as SAM Exclu-
sions and "Do Not Pay ". See a.160 sus-
pension and debarment requirements
at 2 OFR part 180as well as individual
Federal agency suspension and debar-
ment regulations in title 2 of the Oode
of Federal Regulations.
(b) In addition, for competitive

grants or oooperative agreements, the
Federal awarding agenoy must have in

:2CFRCh. II (1-1-15 Edition)

place a framework for evaluating the
risks posed by applicants before they
receive Federal awards. This evalua-
tion may moorporate results of the
evaluation of the applicant's eligibility
or the quality of its apPHcation. If the
Federal awarding agency, determines
that a Federal award will be made, spe-
oial conditions that correspond to the
degree of risk assessed may be applied
to the Federal award. Criteria to be
evaluated must be described in the an-
nouncement of funding opportunity de-
scribed in §200.203Notioes of funding
opportunities.
(0) In evaluating risks posed by appli-

cants, the Federal awarding agency
may use a risk-based approach and
may consider any items suoh as the fol-
lowing: '
(1)Financial stabi11ty;
(2) Quality of management systems

and ability to meet the management
standards prescribed in this part:
(3)History of performance. Tbe appli-

cant's record in managing Federal
awards, if it is a prior recipient of Fed-
eral awards, including timeliness of
compliance with applicable reporting
requirements, conformance to the
terms and conditions of previous Fed-
eral awards, and if applicable, the ex-
tent' to which any previously awarded
amounts will be expended prior to fu-
ture awarde:
(4) Reports and findings from audits

performed under Subpart F-Audit Re-
quirements of this part or the reports
and findings of any other available au-
dits; and
(5) The applteanb's ability to effec-

tively implement statutory, regu-
latory, or other requirements imposed
on non-Federal entities.
(d) In addition to this review, the

Federal awarding agency must comply
with the guidelines on governmentwide
suspension and debarment in 2 CFR
part 180,and must require non-Federal
entities to comply with these provi-
sions. These provisions restrict Federal
awards, subawards and contracts with
certain parties that are debarred, sus-
pended or otherwise excluded from or
ineligible for partdotpatton in Federal
programs or activities.
[78 FR 78606. Dec. 26. 2018, as amended at 79
FR 75882, Dec. 19, 2014J
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§ .200.206 Standard application reo
quirements.

(a) Paperwork clearances. The Federal
awarding agency may only use applioa-
tion information oollections approved
by OMB under the Paperwork Reduo-
tion Aot of 1995 and OMB's imple-
menting regulations in 6 CFR part 1320,
Controlling Paperwork Burdens on the
Public. Consistent with these require-
ments OMB will authorize' additional
info~ation colleotfons only on a lim-
ited basis.
(b) If applicable, the Federal award-

ing agenoy may inform applicants and
reoipients that they do not need to pro-
vide oertain information otherwise re-
quired by the relevant information col-
lection.

§200.207 Specific conditions.
(a) The Federal awarding agency or

pass-through entity may impose addi-
tional speoific award oonditions as
needed, In accordance with paragraphs
(b) and (0) of this sectdon, under the
following oircumstances:
. (1) Based on the criteria set forth in
§200.205 Federal awarding agenoy re-
view of riBk posed by appl1oants;
(2) When an applicant or recipient

has a history of failure to comply with
the general or specifio terms and condi-
tions of a Federal award;
(3) When an appliCant or reclpient

fails to meet expeoted performanoe
goals as described in .§ 200.210 Informa-
tion contained in a Federal award; or
(4) When an applicant or recipient is

not otherwise responsible.
(b) These additional Federal award

conditions may Include Items such as
the following:
(1) Requiring payments as reimburse-

ments rather than advance payments;
(2) Withholding authority to proceed

to the next phase until receipt of evi-
denoe of acceptable performanoe within
a given period of performanoe;
(3) Requiring additional, more de-

tatled financial reports;
(4) Requiring additional projeot mon-

itoring;
(5) Requiring the non-Federal entity

to obtain technical or management as-
sistance; or
(6) Establishing additional prior ap-

provals.

§200.210

(0) The Federal awarding agenoy 01'
pass-through entity must notify the
applicant or non-Federal entity as to:
(1) The nature of the additional re-

quirements;
. (2) The reason why the additional re-
quirements are being imposed;
(3) The nature of the aotion needed to

remove the additional requirement, if
applioable;
(4) The time allowed for completing

the actions if applicable, and
(6) The method for requesting reoon-

slderatton of the additional require-
ments imposed.
(d) lilly epeoific oonditions must be

promptly removed once the condi tions
that prompted them have been cor-
rected.
[79 FR 76882,Deo. 19, 2014]

§ 200.208 Certifications and represen-
tations.

Unless prohibited by Federal statutes
or regulations, each Federal awarding
agenoy or pass-through entity is au-
thorized to require the non-Federal en-
tity to submit certifications and rep-
resentations required by Federal stat-
utes, qr regulations on an annual basis.
Submission may be required more fre-
quently if the non-Federal entity fails
to meet a requirement of a Federal
award.

§200 •.209 Pre-awaed costs.
For requirements on oosts incurred

by the applloanb prior to the start date
of the period of perrormanoe of the
Federal award, see §200.458 Pre-award
costs.

§ .200.210 Information contained in a
Federal award.

A Federal award must include the
following information:
(a) General Federal Award In/ormation.

The Federal awarding agenoy must in-
clude the following general Federal
award information in each Federal
award:
(1) Recipient name (whioh must

match the name assooiated with its
unique entit;v identifier as defined at 2
CFR 25.315);
(2) Reolpient's unique entity identi-

fier;
(3) Unique Federal Award Identifioa-

tion Number (FAIN);
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§200.210

(4) Federal Award Date (see §200.39
Federal award date);
(5) Period of Performance Start and

End Date;
(6) Amount of Federal Funds Obli-

gated by this action;
(7) Total Amount of Federal Funds

Obligated;
(8) Total Amount of the Federal

Award;
(9) Budget Approved by the Federal

Awarding Agency;
(10)Total Approved Oost Sharing or

Matohing, where applicable;
(11) Federal award project descrip-

tion, (to comply with statutory re-
quirements (e.s., FFATA»;
(12)Name of Federal awarding asen-

oy and contact information for award-
ing official,
(13)CFDANumber and Name;
(14) Identifioation of whether the

award is R&D; and
(15)Indirect oost rate for the Federal

award (including if the de minimis rate
is oharged per §20D.414 Indirect (F&A)
costs).
(b) General Terms and Conditions (1)

Federal awarding agencies must incor-
porate the following general terms and
conditions either in the Federal award
or by reference, as applicable:
(1) Administrative requirements im-

plemented by the Federal awarding
agency as specified in' this part.

(H) Nattonal policy requirements.
These include statutory, executive
order, other Presidential direotive, or
regulatory requirements that apply by
specific reference and are not program-
specific. See §200.300Statutory and na-
tional policy requirements.
(2) The Federal award must include

wording to incorporate, by reference,
the appltcable set of general terms and
conditions. The reference must be to
the Web site at which the Federal
awarding agenoy maintains the general
terms and conditions.
(3) If a non-Federal entity requests a

COpy of the full text of the general
terms and conditions, the Federal
awarding agency must provide it.
(4) Wherever the general terms and

conditions are publicly available, the
Federal awarding agency must main-
tain an archive of previous versions of
the general terms and conditions, with

2 CFR Ch. II (1-1-15 Edition)

effective dates. for use by the non-Fed-
eral entity, auditors, or others.

(c) Federal Awarding Agency, Program,
or Federal Award Specific Terms and
Conditions. The Federal awarding agen-
cy may include with each Federal
award any terms and conditions nee-
essazv to communicate requirements
that are in addition to the require-
ments outlined in the Federal awarding
agency's general terms and conditions.
Whenever practicable, these specific
terms and conditions also should be
shared on a publio Web site and in no-
tices of funding opportunities (as out-
lined in §200.203Notices of funding op-
portunities) in addition to being in-
cluded in a Federal award. See also
§200.206Standard application require-
ments.
(d) Federal Award Performance Goals.

The Federal awarding agency must in-
clude in the Federal award an indica-
tion of the timing and scope of ex-
peoted performance by the non-Federal
entity as related to the outcomes in-
tended to be achieved by the program.
In some instances (e.g., disoretionary
-researeh awards), this may be limited
to the requirement to submit technioal
performance reports (to be evaluated in
accordance with Federal awarding
agency poltoy), Where appropriate, the
Federal award may include specific
performance goals, indicators, mile-
stones, or expected outcomes (suon as
outputs. or services performed or pub-
lic impacts of any of these) with an ex-
pected timeline for accomplishment.
Reporting requirements must be clear-
ly articulated such that, where appro-
priate, performance during the execu-
tion of the Federal award has a stand-
ard against which non-Federal entity
performance can be measured, The
Federal awarding agency may include
program-apectfio requiremente, all ap-
plicable. These requirements should be
aligned with agency strategio goals,
strategic objectives or performance
goals that are relevant to the program.
See also OMB Oircular A-H, Prepara-
tion, Submission and Execution of the
Budget Part 6 for definitions of stra-
tegic objeotives and performance goals.
(e) Any other information required

by the Federal awarding agenoy.
[7BFR 78608. Dec. 26, 2013, as amended at 79
FR 75882.Dee. 19. 2014]
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§200.211 Public access to Federal
award information.

(a) In acoordanoe with statutory re-
quirements for Federal spending trans-
parency (e.g., FFATA), exoept as noted
in tbis section, for applioable Federal
awards the Federal awarding agency
must announce all Federal awards pub-
licly and publish tbe required informa-
tion on a publicly available OMB-des-
ignated governmentwide Web site (at
time of publication,
www.USAspending.gQv).
(b) Nothing in this section may be

construed as requiring tbe publication
of information otherwise exempt under
the Freedom of Information Aot (5
U.S.C 552), or controlled unclassified
information pursuant to Executive
Order 13556.

§200.212 Suspension and debarment.
Non-federal entities and contractors

are subject to the non-procurement de-
barment and suspension regulations
implementing Executive Orders 12549
and 12689, 2 CFR part 180. These regula-
tions restrict awards, subawards, and
contracts with oertain parties that are
debarred, suspended, or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.
[79 FR 75883, Dec. 19, 2014J

Subpart D-Post Federal Award
Requirements

STANDARDS FOR FINANOIAL AND
PROGRAM MANAGEMENT

§2()().800 Statutory and national policy
requirements.

(a) The Federal awarding agency
must manage and administer the Fed-
eral award in a manner so as to ensure
that Federal funding Is expended and
assooiated programs are implemented
in full accordance with U.S. statutory
and publio polioy requtremente: includ-
ing, but not limited to, those pro-
teoting public welfare, the environ-
ment, and prohibiting disorimination.
The Federal awarding agency must
communicate to the non-Federal enti-
ty all relevant public polioy require-
ments, including those in generalap-
propriatdone provtsions, and incor-

§200.301

porate them either directly or by ref-
erenoe in the terms and conditions of
the Federal award.
(b) The non-Federal entity is respon-

sible for complying with all require-
ments of the Federal award. For all
Federal awards, this includes the provi-
sions of FFATA, which includes re-
quirements on executive oompensation,
and also requiiements implementing
the Act for the non-Federal entity at 2
CFR part 25 Finanoial Asstatance Use
of Universal Identifier and Central
Contractor Registration and 2 CFR
paTt 170 Reportdng Subaward and Exec-
utive Compensation Information. See
also statutory requirements for wbis-
tleblower protectlonsat 10 U.S.C. 2409,
41 U.S.C. 4712, and 10 U.S.C. 2324, 41
U.S.C. 43Q4 and 4310.

§200.S()1 Performance measurement.
The Federal awarding agency must

require the recipient to use OMB-ap-
proved standard information collec-
tions when providing financial and per-
formance information. As appropriate
and in acoordance with above men-
tioned information collections, the
Federal awarding agenoy must require
tbe recipient to relate finanoial data to
performanoe accomplishments of the
Federal award. Also, in accordance
with above mentioned standard infor-
mation colleotions, and when appltoa-
ble, recipients must also provide cost
information to demonstrate oost effec-
tive practices (e.g., through unit oost
data). The recipient's performance
should be measured in a way that will
help the F'edera.l awarding agenoy and
other non-Federal entities- to improve
program outcomes, share lessons
learned, and spread the adoption .of
promtstng practices. The Federal
awarding agency should provide recipi-
ents with clear performance goals, in-
dicators, and milestones as described in
§200.210 Information oontained in a
Federal award. Performance reporting
frequenoy and oontent should be estab-
lished to not only allow the Federal
awarding agenoy to understand tbe re-
oipient progress but also to facilitate
identification of promising praotioes
among recipients and bufld tbe evi-
dence upon whioh the Federal awarding
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§200.302

agency's program and performance de-
cisions are made.
[78 FR 78608. Dec. 26. 2013. M amended at 79
FR 75883.Dec. 19. 2014]

§200.302 Financial management.
(a) Eaoh state must expend and ac-

count for the Federal award in accord-
ance with state laws and procedures for
expending and accounting for the
state's own funds. In addition, the
state's and the other non-Federal enti-
ty's finanoial management systems. in-
cluding records documenting oompli-
ance with Feder&J statutes, regula-
tions, and the terms and oonditions of
the Federal award, must be suffioient
to permit the preparation of reports re-
quired by general and program-speotnc
terms and oonditions; and the tracing
of funds to a level of expenditures ade-
quate to establish that such funds have
been used aooording to the Federal
statutes, regulations, and the terms
and conditions of the Federal award.
See also §200.450 Lobbying.
(b) The finanoial management sys-

tem of each non-Federal entity must
provide for the following (see also
§§200.333 Retention requirements for
records, 200.334Requests for transfer of
records, 200.335 Methods for oolleotion,
transmission and storage of informa-
tion, 200.336 Access to reoords, and
200.337 Restriotions on publio access to
reoords):

(1) Identifioation. in its accounts, of
all Federal awards reoeived and ex-
pended and the Federal programs under
whioh they were received. Federal pro-
gram and Federal award identifioation
must include, as applioable, the OFDA
title and number, Federal award Identd-
fioation number and year, name of the
Federal agency, and name of the pass-
through entity, if any.
(2) Accurate, current, and complete

dtsclosure of the finanoial resul ts of
each Federal award or program in ao-
oordanoe with the reporting require-
ments set forth in §§200.327 Finanoial
reporting and 200.326 Monitoring and
reporting program performance. If a
Federal awarding agenoy requires re-
porting on an accrual basis from a re-
oipient that maintains its reoords on
other than an accrual basis, the reolpi-
ent must not be required to establish
an accrual acoounting system. This re-

2 CFRCh. II (1-1-15 Edition)

oipient may develop accrual data for
its reports on the basis of an analysis
of the dooumentation on hand. Simi-
larly, a pass-through entity must not
require a aubreciptent to establish an
accrual aecountdng system and must
allow the subreoipient to develop ac-
orual data for its reports on the basis
of an analysis of the dooumentation on
hand.
(3) Reoords that identify adequately

the source and application of funds for
federally-funded activities. TheBe
records must contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, expenditures, income and
interest and be supported by source
dooumentation.
(4) Effective oontrol over, and ao-

oountability for, all funds, property,
and other assets. The non-Federal enti-
ty must adequately safeguard all assets
and assure that they are used solely for
authorized purposes. See §200.303 Inter-
nal controls.
(5) Oomparison of expenditures with

budget amounts for each Federal
award.
(6) Written procedures to implement

the requirements of §200.305 Payment.
(:1) Written procedures for deter-

mining the allowability of costs in ao-
oordanoe with Subpart E-Oost Prin-
otples of this part and the terms and
conditions of the Federal award.

§200.808 Internal controls.
The non-Federal entity must:
(a) Establish and maintain effeotive

internal control over the Federal
award that provides reasonable assur-
anoe that the non-Federal entity is
managing the Federal award in compli-
anoe with Federal statutes. regula-
tions, and the terms and oonditions of
the Federal award. These internal con-
trots should be in compliance with
guidance in "Standards for Internal
Oontrol in the Federal Government"
issued by the Oomptroller General of
the United States or the "Internal oon-
trol Integrated Framework", issued by
the Oommittee of Sponsoring Organiza-
tions of the Treadway Oommission
(OOSO).
(b) Oomply with Federal statutes,

regulations, and the terms and oondi-
tions of the Federal awards.
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(0) Evaluate and monitor the non-
Federal entity's compliance with stat-
utes, regulations and the terms and
conditions of Federal awards.
(d) Take prompt aotion when in-

stances of noncompliance are identified
Inoludlng noncompuanoe identified in
audit findings.
(e) Take reasonable measures to safe-

guard protected personally identifiable
information and other information the
Federal awarding agenoy or pass-
through entity designates as sensitive
or the non-Federal entity oonsiders
sensitive consistent with appltcable
Federal, state, local, and tribal laws re-
garding privacy and obligations of con-
fidentiality.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76683,Dec. 19, 2014]

§200.804 Bonds.
The Federal awarding agenoy may in-

clude a provision on bonding, insur-
ance, or both in the following cir-
cumetanoes:
(a) Where the Federal Government

guarantees or insures the repayment of
money borrowed by the reolpient, the
Federal awarding agenoy, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the non-Federal
entity are not deemed adequate to pro-
teot the interest of the Federal Govern-
ment.
(b) The Federal awarding agenoy may

require adequate fidelity bond ooverage
where the non-Federal entity lacks suf-
ficient coverage to proteot the Federal
Government's interest.
(0) Where bonds are required in the

situations desorlbed above, the bonds
must be obtained from companies hold-
ing oertifioates of authority as aooept-
able sureties, as prescribed in 31 CFR
Part 223. "Surety Oompanies Doing
Business with the United States."

§200.805 Payment.
(a) For states, payments are gov-

erned by Treasury-state CMIA' agree-
ments and default procedures oodified
at 31 CFR Part 205 "Rules and Prooe-
dures ror Effioient Federal-State Funds
Transfers" and TFM 4A-2000 Overall
Disbursing Rules for All Federal Agen-
cies.

§2oo.305

(b) For non-Federal entities other
than states, payments methods must
minimize the time elapsing between
the transfer of funds from the United
States Treasury or the pass-through
entity and the disbursement by the
non-Federal entity whether the pay-
ment is' made by eleotronic funds
transfer, or issuance or redemption of
checks, Warrants, or payment by other
means. See also §200.302 Finanoial
management paragraph (b)(6). Except
as noted elsewhere in this part, Federal
agencies must require recipients to use
only OMB-approved standard govern-
mentwide information oollection re-
quests to request payment.
(1) The non-Federal entity must be

paid in advance, provided it maintains
or demonstrates the willingness to
maintain both written prooedures that
min1mize the time elaPSing between
the transfer of funds and disbursement
by the non-Federal entity. and finan-
oial management systems that meet
the standards for fund oontrol and ac-
countabfll ty as established in this part.
Advanoe payments to a non-Federal en-
tity must be limited to the minimum
amounts needed and be timed to be in
accordance with the actual, immediate
cash requirements of the non-Federal
entity in carrying out the purpose of
the approved program or project. The
timing and amount of advance pay-
ments must be as close as is adminis-
tratively feasible to the actual dis-
bursements by the non-Federal entity
for direct program or projeot oosts and
the proportionate share of any allow-
able indireot oosts. The non-Federal
entity must make timely payment to
oontraotore in aooordanoe wlth the
contract provisions.
(2) Whenever possible, advance pay-

ments must be oonsolidated to cover
antioipated cash needs for all Federal
awards made by the Federal awarding
agency to the recipient.
(I) Advance payment mechanisms in-

clude, but are not limited to, Treasury
oheck and eleotronio funds transfer and
must comply with applicable guidance
in 31OFR part 208.
(11)Non-Federal entities must be au-

thorized to submit requests for advance
payments and reimbursements at least
monthly when electronic fund transfers
are not used, and as often as they like
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when eleotronio transfers are used, in
accordance with the provtsions of the
Electronic Fund Transfer Aot (15
U.S.C. 1693-16931').
(3) Reimbursement is the preferred

method when the requirements in para-
graph (b) cannot be met, when the Fed-
eral awarding agency sets a specifio
oondition per §200.207SpecifiC condi-
tions, or when the non-Federal entity
requests payment by reimbursement.
This method may be used on any Fed-
eral award for construction, or if the
major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans. and the Federal award con-
stitutes a minor portion of the project.
When the reimbursement method 1s
used, the Federal awarding agency or
pass-through entity must make pay-
ment within 30 calendar days after re-
ceipt of the billing, unless the Federal
awarding agenev or pass-through enti-
ty reasonably believes the request to
be improper,
(4) If the non-Federal entity cannot

meet the criteria for advance payments
and the Federal awarding agenoy or
pass-through entity has determined
that reimbursement is not feasible be-
cause the non-Federal entity lacks suf-
ficient working capital, the Federal
awarding agency or pass-tnrough enti-
ty ma,y provide cash on a working cap-
ital advance basis. Under this prooe-
dure, the Federal awarding agenoy or
pass-through entity must advance cash
payments to the non-Federal entity to
cover its estimated disbursement needs
for an initial period generally geared
to the non-Federal entity's disbursing
cycle. Thereafter, the Federal award-
ing agency or pass-through entity must
reimburse the non-Federal entity for
its actual cash disbursements, Use of
the working capital advance method of
payment requires that the pass-
through entity provide timely advance
payments to any subrectpienta in order
to meet the subreciptenb's actual cash
disbursements, The working capital ad-
vance method of payment must not be
used by the pass-through entity if the
reason for using this method is the un-
willingness 01' inability of the pass-
through entity to provide timely ad-
vance payments to the subrecipient to

2 CFR Ch. II (H-15 Edltlon)

meet the subrecdpienti's aotual cash dis-
bursements.
(5) Use of resources before requesting

cash advance payments, To the extent
available, the non-Federal entity must
disburse funds available from program
Income (including repayments to a re-
volving fund), rebates, refunds, con-
tract, settlements, audit recoveries, and
interest earned on such funds before re-
questing additional cash payments.
(6)Unless otherwise required by Fed-

eral statutes, payments for allowable
ocsta by non-Federal entities must not
be withheld at any time during 'the pe-
riod of performance unless the condi-
tions of §§200,207Speoifio conditions,
Subpart D-Post Federal Award Re-
quirements of this part, 200,338Rem-
edies for Noncompliance, or one or
more of the following applies:
(1)The non-Federal entity has failed

to oomply with the project objectives,
Federal statutes, regulations, or the
terms and oonditions of the Federal
award.
(ii) The non-Federal entity is delin-

quent in a debt to the United States as
defined in OMBGuidanoe A-129, "Poli-
cies for Federal Credit Programs and
Non-Tax Receivables." Under such con-
ditions, the Federal awarding agency
or pass-through entity may, upon rea-
sonable notice, inform the non-Federal
entity that, payments must not be
made for obltgattone incurred after a
specified date until the conditions are
correoted or the indebtedness to the
Federal Government is liquidated,
(iii) A payment withheld for failure

to comply with Federal award condi-
tions, but without suspension of the
Federal award, must be released to the
non-Federal entity upon subsequent
compliance. When a Federal award is
suspended, payment a,djustments will
be made in aoeordanca with §200.842Ef-
fects of suspanslon and termination,
(tv) A payment must not be made to

a non-Federal entity for amounts that
are withheld by the non-Federal entity
from payment to contraotors to assure
satisfactory completion of work. A
payment must be made when the 'non-
Federal entity actually disburses the
withheld funds to the contractors or to
esorow aooounte established to assure
aatdsraotorv completion of work.
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(7) Standards governing the use of
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows.

(1) The Federal awarding agency and
pass-through entity must not require
separate depository accounts for funds
provided to a non-Federal entity or es-
tablish any eligibility requirements for
deposiuortea for funds provided to the
non-Federal entity. However. the non-
Federal entity must be able to account
for the receipt, obligation and expendi-
ture of funds.
(11) Advance payments of Federal

funds must be deposited and main-
tained in insured accounts whenever
possible.
(8) The non-Federal entity must

maintain advance payments of Federal
awards in interest-bearing accounts,
unless the following apply.
(1) The non-Federal entity receives

less than $120,000 in Federal awards per
year.

(11) The best reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of $500
per year on Federal cash balances.
(iii) The depository would require an

average or minimum balance so high
that it would not be feasible within the
expected Federal ~nd non-Federal cash
resources.
(iv) A foreign government or banking

system prohibits or precludes interest
bearing acoounts.
(9) Interest earned amounts up to $500

per year may be retained by the non-
Federal entity for administrative ex-
pense. Any additdonal interest earned
on Federal advance payments deposited
in interest-bearing accounts must be
remitted annually to the Department
of Health and Human Servioes Pay-
ment Management System (PMS)
through an electronic medium using ei-
ther Automated Olearing House (ACH)
network or a Fedwire Funds Service
payment. Remittances must include
pertinent information of the payee and
nature of payment in the memo area
(often referred to as "addenda records"
by Financial Institutions) as that will
assist in the timely posting of inter-
ested earned on federal funds. Perti-
nent details include the Payee Account
Number (PAN) if the payment origi-
nated from PMS, or Agency inform a-

§200.306

tion if the payment originated from
ASAP, NSF or another federal agency
payment system. The remittance must
be submitted as follows:
(i) For ACHReturns:

Routing Number:051036706
Aooountnumber: 303000
Bank Name and Looation: Oredit Gateway--
AOH Receiver St. Paul, MN

(11) For Fedwire Returns*:
Routing Number; 021030004
Aooourit number: 75010501
Bank Name and Location; Federal Reserve
Bank Treas NYO/FundsTransfer Division
New York. NY

(0 Please note organization initiating pay-
ment Is likely to incur a charge from your
FInanoial Institution for this type of pay-
ment)

(iii) For International ACHReturns:
Beneficiary Aocount: Federal Reserve Bank
ofNew YorkllTS (FRBNYII'l'S)

Bank: O1tibank N.A.(New York)
Swift Oode: CITIUS33
Account Number: 36638868
Bank Address: 386 Greenwloh Street, New
York. NY 10013USA

Payment Details (Line 70): Agenoy
Name (abbreviated when possible) and ALa
Agenoyroo. Michelle Haney, (301) 492-5065

(iv) For recipients that do not have
electronic remittance oapability,
please make cheok** payable to: "The
Department of Health and Human
Services. "
Mail Check to Treasury approved lookbox:

HHS Program Support. Oenter, P.O. Box
530231. Atlanta, GA 30353-0231

(** Please allow 4-6 weeks for prooesstng of a
payment by check to be applied to the appro-
priate PMS aocount)

(v) Any additional inrormattondn-
structions may be found on the PMS
Web slte at http://www,dpm.psc.gov/.

[78 FR 76608,Dec. 26, 2013, as amended at 79
FR 75888. Deo. 19,2014]

§200.306 Cost sbQring or matebing,
(a) Under Federall'esearch proposals,

voluntary committed cost sharing is
not expeoted. It cannot be used as a
faotor during the merit review of appli-
cations or proposals, but may be Con-
sidered if it is both in accordance with
Federal awarding agency regulations
and specified in a notioe of funding op-
portunity. Criteria for considering vol-
untary committed cost sharing and
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any other program policy factors that
may be used to determine who may re-
oeive a Federal award must be explto-
Itly described in the notioe of funding
opportunity. See also §§200.414Indirect
(F&A) costs, 200.203Notices of funding
opportunities, and Appendix I to Part
200-Full Text of Notice of Funding OP-
portunity.
(b) For all Federal awards, any

sbared costs or matching funds and aU
contributions, including cash and third
party In-kind contributions, must be
accepted as part of the non-Federal en-
tity's ecst sharing or matohing when
suoh contributions meet all of the fol-
lowing criteria:
(1) Are verifiable from the non-Fed-

era] entity's records:
(2) Are not inoluded as oontributions

for any other Federal award:
(3) Are necessary and reasonable for

accomplishment of project or program
objectives;
(4) Are allowable under Subpart E-

Cost Principles of this part;
(5) Are not paid by the Federal Gov-

ernment under another Federal award,
except where the Federal statute au-
thorizing a program specifically pro-
vides that Federal nmds made avail-
able for such program can be applied to
matching or cost sharing requirements
of other Federal programs;
(6) Are provided for in the approved

budget when required by the Federal
awarding agency; and
(7) Oonform to other provisions of

this part, as applicable.
(c) Unrecovered indirect costs, in-

cluding indirect costs on cost sharing
or matching may be included as part of
cost sharing or matching only with the
prior approval of the Federal awarding
agency. Unrecovered indirect cost
means the differenoe between the
amount charged to the Federal award
and the amount which could have been
charged to the Fe(lera] award under the
non-Federal entity's approved nego-
tiated indirect cost rate.
(d) Values for non-Federal entity

oontributions of services and property
must be established in aocordanoe with
the cost prmciples in Subpart EJ-Cost
Principles. If a Federal awarding agen-
oy authorizes the non-Federal entity to
donate buildings or land for construo-
tion/faoilities acquisition projeots or

2 CFRCh. II (1-1-15 Edition)

long-term use, the value of the donated
property for cost sharing 01' matching
must be the lesser of paragraphs (d)(1)
or (2) of this section.
(1) The value of the remaining life of

the property reoorded in thenon-Fed-
eral entity's acoounting records at the
time of donation.
(2) The current fair market value.

However, when there is sufficient jus-
tification, the }I'ederal awarding agen-
cy may approve the use of the ourrent
fair market value of the donated prop-
erty, even if it exceeds the value de-
scribed in (1)above at the time of dona-
tion.
(e) Volunteer services furnished by

third-party professional and technical
personnel, consultanta, and otber
skilled and unskilled labor may be
counted as cost sharing or matching if
the service is an integral and necessary
part of an approved projeot or program.
Rates for third-party volunteer serv-
ices must be consistent with those paid
for similar work by the non-Federal en-
tity. In those instanoes in which the
required skills are not found in the
non-Federal entity. rates must be con-
sietent with those paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, necessary, allocable, and oth-
erwise allowable may be included in
the valuation.
(f) When. a third-party organization

furnishes the services of an employee,
these services must be valued at the
employee's regular rate of pay plue an
amount of fringe benefits that is rea-
sonable, necessary, allocable, and oth-
erwise allowable, and indirect costs at
either the third-party organization's
approved federally negotiated indirect
cost rate or, a rate in accordance with
§200.414 Indireot (F&A) coste, para-
graph (d), provided these services em-
ploy the same ak1ll(B) for which the
employee is normally paid. Where do-
nated services are treated as indirect
costs, indirect cost rates will separate
the value of the donated services so
that reimbursement for the donated
services will not be made.
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(g) Donated property from third par-
ties may Include such items as equip-
ment, offioe supplies, laboratory sup-
plies, or workshop and classroom sup-
plies. Value assessed to donated prop-
erty Included in the oost sharing or
matching share must not exoeed the
fair market value of the property at
the time Of the donation.

(h) The method used for determining
cost sharing or matching for third-
party-donated equipment, buildings
and land for which title passes to the
non-Federal entity may differ accord-
ing to the purpose of the Federal
award, if paragraph (h)(1) or (2) of this
sectdon applies.

(1) If the purpose of the Federal
award is to assist the non-Federal enti-
ty in the acquisition of equipment,
buildings or land, the aggregate value
of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose of the Federal
award 1s to support activities that re-
quire the use of equipment, buildings
or land, normally only depreciation
charges for equipment and buildings
may be made. However, the fair market
value of equipment or other capital as-
sets and fair rental charges for land
may be allowed, provided that the Fed-
eral awarding agenoy has approved the
charges. See also §200.420 Consider-
ations for selected items of cost.

(i) The value of donated property
must be determined in acoordanoe with
the usual accounting policies of the
non-Federal entity, with the following
qualifioations:

(1) The value of donated land and
buildings must not exceed its fair mar-
ket value at the time of donation to
the non-Federal entity as established
by an independent appraiser (e.s., cer-
tified real property appraiser or Gen-
eral Services Administration rep-
resentative) and certified by a respon-
sible official of the non-Federal entity
as required by the Uniform Relocation
Assistance and Rea.l Property Aoqutai-
tion Policies Aot of 1970, as amended,
(42 U.S.C. 4601-4(65) (Uniform Act) ex-
cept as provided in the implementing
regulations at 49 OFR part 24.

(2) The value of donated equipment
must not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

§200.307

(3) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and faoilities m a privately-owned
building in the same locality.

(4) The value of loaned equipment
must not exceed Hs fair rental value.

(j) For third-party in-kind contrtbu-
ttons, the fair market value of goods
and services must be documented and
to the extent feasible supported by the
same methods used internally by the
non-Federal entity.

(k) For IHEs, Bee also OMB memo-
randum M-D1-D6, dated January 5, 2001,
Clarification of OMB A-21 Treatment
of Voluntary Uncommitted Cost Shar-
ing and Tuition Remission Ooabs.

[78 FE 78608, Dec. 26, 2013, as amended at 79
FE 75003, Dec. 19, 2014)

§ 200.307 Program income.
(a) General. Non-Federal entities are

encouraged to earn income to defray
program coste where appropriate.

(b) Cost of generating program income.
If authorized by Federal regulatdons or
the Federal award, costa inoidental to
the generation of program income may
be deducted from gross Income to de-
termine program income, provided
these oosts have not been oharged to
the Federal award.

(0) Governmental revenues. Taxes, spe-
oial assessments, levies. fines, and
other such revenues raised by a non-
Federal entity are not program income
unless the revenues are speoifioally
identified in the Federal award or Fed-
eral awarding agenoy regulations as
program income,

(d) Property. Proceeds from the sale
of real property, equipment, or supplies
are not program inoome; suoh proceeds
will be handled in accordance with the
requirements of Subpart D-Post Fed-
eral Award Requirements of this part,
Property Standards §§200.311Real prop-
erty. 200.313 Equipment, and 200.314
Supplies, or as spectricallv identified in
Federal statutes, regulations, or the
terms and oondttdons of the Federal
award.

(e) Use of program income. If the Fed-
eral awarding agenoy does not speoify
in its regulations or the terms and con-
ditions of the Federal award, 01' give
prior approval for how program income

111

. 0ATTACHMENT - _ .

PAGE •.. e"S.... OF •...~i.~.PAGES



§200.308

is to be used, paragraph (e)(1) of this
section must apply. For Federal awards
made to IHEs and nonprofit research
institutions, if the FederaJ awarding
agency does not speoify in its regula-
tions or the terms and condtbiona of
the Federal award how program income
is to be used, paragraph (e)(2) of tWs
section must apply. In specifying alter-
natives to paragraphs (e)(1) and (2) of
this section, the Federal awarding
agency may distinguish between in-
come earned by the recipient and in-
come earned by subrecIp1ents and be-
tween the sources, kinds, or amounts
of income. When the Federal awarding
agency authorizes the approaohes in
paragraphs (e)(2) and (3) of this section,
program income in excess of any
amounts specified must also be de-
ducted from expenditures.

(1) Deduction. Ordinarily program in-
come must be deduoted from total al-
lowable costs to determine the net al-
lowable oosts. Program income must be
used for current COBts unless the Fed-
eral awarding agency authorizes other-
wise. Program income that the non-
FederaJ entity did not anticipate at the
time of the Federal award must be used
to reduce the Federal award and non-
Federal entity contributions rather
than to increase the funds committed
to the project.

(2) Addition. With prior approval of
the Federal awarding agenoy (except
for IHEs and nonprofit research insti-
tutions, as described in paragraph (6) of
this section) program income may be
added to the Federal award by the Fed-
eral agency and the non-Federal enti-
ty. The program income must be used
for the purposes and under the condi-
tions of the Federal award.

(3) Cost sJw.ring or matching. Witb
prior approv.al of the Federal awarding
agency, program income may be used
to meet the cost sharing or matohing'
requirement of the Federal award. The
amount of the Federal award remains
the same.

(f) Income after the period of perform-
ance. There are no Federal require-
ments governing the disposition of in-
come earned after the end of the period
of performance for the Federal award,
unless the Federal awarding agenoy
regulations or the terms and condi-
tions of the Federal award provide oth-

2 CFR Ch. II (1-1-15 Edition)

erwise. The Pedera.l awarding agency
may negotiate agreements with reotpt-
ents regarding appropriate uses of in-
come earned after the period of per-
formance as part of the grant closeout
process. See also §200.348Closeout.
(g) Unless fue Federal statute, regu-

lations, or terms and oonditions for the
Federal award provide otherwise, the
non-Federal entity has no obligation to
the Federal awardingagenoy with re-
speot to program inoome earned from
license fees and royalties for copy-
rIghted material, patents, patent appli-
catfons, trademarks, and inventions
made under a Federal award to which
87 OFR part 401,"Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Awards, Contraots and Coopera-
tive Agreements" is applicable.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75884,Dec. 19, 2014]

§200.808 Revision of budget and pro-
gram plans.

(a) The approved budget for the Fed-
eral award summarizes the financial
aspects of the project or program as ap-
proved during the Federal award proc-
eSB.It may include either the Federal
and non-Federal share (Bee§200.43Fed-
eral share) or only the Federal share,
depending upon Federal awarding agen-
cy requirements. It must be related to
performance £01' program evaluation
purposes whenever appropriate.
(b) Reoipients are required to report

devtattons from budget or projeot scope
or objeotive, and request prior approv-
als from Federal awarding agencies for
budget and program plan revisions, in
accordance with this section.
(c) For non-construction Federal

awards, reoipients must request prior
approvals from Federal awarding agen-
cies for one or more of the fol lowing
program or budget-related reasons:
(1) Change in the scope or the objec-

tive of the project or program (even if
there is no assooiated budget revision
requiring prior written approval).
(2) Change in a key person speoified

in the application or the Federal
award.
(3) The disengagement from the

project for more than three montha, or
a 25 percent reduotion in time devoted
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to the projeot, by the approved project
direotor or prinoipalinvestigator.

(4) The Inclusion, unless waived by
the Federal awarding age:ncy, of coste
that .requlre prior approval in aeccrd-
anoe with Subpart E-Cost Prinoiples
of this part or 45 OFR part 75Appendix
IX, "Principles for Determining Oosts
Applioable to Researoh and Develop-
ment under Awards and Oontraots with
Hospitals," or 48 OFR part 31, "Oon-
traot Oost Prinoiples and Procedures,"
as applioable. .

(5) The transfer of funds budgeted for
partioipant support oosts as defined in
§200.75 Partioipant support costs to
other oategories of expense.

(6) Unless described in the applica-
tion and funded in the approved Fed-
eral awards, the subawarding. transfer-
ring or contraoting out of any work
under a Federal award. inoluding fixed
amount subawards as· described in
§200.332Fixed amount subawards. This
provtsion does not apply to the aoquisl-
tion of supplies, material. equipment
or general support servtces.

(7) Ohanges in the approved cost-
sharing or matching provided by the
non-Federal entity. No other prior ap-
proval requirements for speoifio items
may be imposed unless an exception
has been approved by OMB. See also
§§200.102Exoeptions. and 200.407Prior
written approval (prior approval).

(8) The need arises for additional
Federal funds to complete the proiect.

(d) Exoept for requirements listed in
paragraph (0)(1) of this aectton, the
Federal awarding agenoy is authorized,
at its option. to waive prior written ap-
provals required by paragraph (0) this
section. Such waivers may include au-
thorizing reoipients to do anyone or
more of the following:

(1) Inour projeot oosts 90 calendar
days before the Federal awarding asen-
es makes the Federal award. Expenses
more than 90 calendar days pre-award
require prior approval of the Federal
awarding agency. All costs Incurred be-
fore the Federal awarding agenoy
makes the Federal award are at the re-
oipient's risk (I.e.• the Federal award-
ing agency is under no obligation to re-
imburse such coste if for any reason
the recipient does not reoeive a Federal
award or if the Federal award Ta lees
than anticipated and inadequate to

§200.308

cover such costs). See also §200.458Pre-
award costs,

(2) Initiate a one-time extension of
the period of performanoe by up to 12
months unless one or more of the con-
ditions outlined in paragraphs (d)(2)(i)
through (11i)of this seetton apply. For
one-time extensions, the reoipient
must notify the Federal awarding
agency in wrIting wIth the supporting
reasons and revised period of perform-
anoe at least 10 calendar days before
the end of the period of performance
speoified in the Federal award." Tbis
one-time extension may not be exer-
cised merely for the purpose of using
unobligated balances. Extensions re-
quire explioit prior Federal awarding
agency approval when:

(i) The terms and conditdons of the
Federal award prohibit the extension.

(il) The extension requires additional
Federal funds. .

(:1i1) The extension involves any
change in the approved objeotives or
scope of the project.

(3) Oarry forward unobligated bal-
anoes to subsequent periods of perform-
ance.

(4) For Federal awards that support
research, unless the Federal awarding
agency provides otherwise in the Fed-
eral award or in the Federal awarding
agencY's regulations, the prIor ap-
proval requirements described in' para-
graph (d) are automatioally waived
(Le., recipients need not obtain such
prior approvals) unless one of the con-
ditions included in paragraph (d)(2) ap-
plies.

(e) Tbe Federal awarding agency
may. at its option. reatrict the transfer
of funds among direot cost categories
or programs, funotions and aotivities
for Federal awards in whioh the Fed-
eral share of the project exceeds the
Simplified Aoquisition Threshold and
the cumulatdvs amount of such trans-
fers exceeds or is expected to exceed 10
peroent of the total budget as last ap-
proved by the Federal awarding agen-
ov. The Federal awarding agency can-
not permit a transfer that would cause
any Federal appropriation to be used
for purposes other than those eon-
sistent with the appropriation.

(f) All other changes to non-construe-
tion budgets. except for the ohanges de-
scribed in paragraph (0) of this section,
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do not require prior approval (see also
§200.407Prior written approval (prior
approval»,

(g) For construotton Federal awards.
the recipient must request prior writ-
ten approval promptly from the Fed-
eral awarding agency for budget revi-
sions whenever paragraph (g)(l). (2), or
(3) of this section applies.

(1) The revision results from changes
in the scope or the objective of the
project or program. '

(2) The need arises for additional
Federal funds to complete the project,

(8) A revision is desired whioh in-
volves specifio costs for which prior
written approval requiremente may be
imposed oonsistent with applioable
OMB oost prfnoiplea listed in Subpart
E-COBt Prinoiples of this part.

(4) No other prior approval require-
ments for budget revisions may be im-
posed unless an exception has been ap-
proved by OMB,

(5) When a Federal awarding agency
makes a Federal award that provides
support for construotion and non-con-
struction work, the Federal awarding
agency may require the recipient to ob-
tain prior approval from the Federal
awarding agenoy before making any
fund or budget transfers between the
two types of work supported.

(h) When requesting approval for
budget revisions, the recipient must
use the same format for bridget infor-
mation that was used in the applica-
tion. unless the Federal awarding agen-
oy indicates a letter of request suffioes.

(i) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Federal awarding
agency must review the request and
notify the reoipient whether the budget
revtsions have been approved. If the re-
vision is still under consideration at
the end of SO calendar days. the Federal
awarding agency must inform the re-
cipient in writing of the date when the
reoiptent may expeot the dectston.
[78 FR 76605. Dec. 26, 2013. as amended at 79
FR '5884, Dec, 19. 2014]

§ 200.309 Period of performance,
A non-Federal entity may charge to

the Federal award only allowable coste
incurred during the period of perform-
ance (except as described in §200.461
Publication and printing costs) and

2 CFRen, II (1-1-15 EdlHon)

any oosts incurred before the Federal
awarding agenoy or pass-through enti-
ty made the Federal award that were
authorized by the Federal awarding
agenoy or pass-through entity.
[78 FR 78608. Dec. 26, 2013, as amended at 79
FR 75884, Dec, 19. 2014)

PROPERTY STANDARDS

§200.810 Insurance coverage.
The non-Federal entity must, at a

minimum, provide the equivalent in-
suranoe coverage for real property and
equipment acquired or improved with
Federal funds as provided to property
owned by the non-Federal entity. Fed-
erally-owned property need not be in-
sured unless required by the terms and
oonditdons of the Federal award.

§200.311 Real properly.
(a) Title, Subject to the obligations

and conditions set forth in this section,
title to real property acquired or im-
proved under a Federal award will vest
upon acquisition in the non-Federal en-
tity.

(b) Use. Except as otherwise provided
by Federal statutes or by the Federal
awarding agency, real property will be
used for the originally authorized pur-
pose as long as needed for that purpose,
during which time the non-Federal en-
tity must not dispose of or encumber
its title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the non-Federal enti-
ty must obtain disposition instrnctdons
from the Federal awarding agency or
pase-througt; entity, The -Instructions
must provide for one of the following
I'llternatives:

(1) Retain title after compensating
the Federal awarding agency. The
amount paid to the Federal awarding
agenoy will be computed by applying
the Federal awarding agency's percent-
age of participation in the cost of the
original purchase (and costs of any im-
provements) to the fair market value
of the property. However, in those situ-
ations where the non-Federal entity is
disposing of real property acquired or
improved with a Federal award and ac-
quiring replacement real property
under the same Federal award, the net
proceeds from the diSPOSition may be
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used as an offset to the cost of the re-
plaoement property.
(2) Sell the property and oompensate

the Federal awarding agency. The
amount due to the Federal awarding
agency will be calculated by applying
the Federal awarding agency's percent-
age of participation in the cost of the
original purchase (and oost of any im-
provements) to the proceeds of the sale
after deduotion of any actual and rea-
sonable selltiJ.g and fhdng-ul? expenses.
If the Federal award has not been
olosed out, the net proceeds from sale
may be offset against the original cost
of the property. When the non-Federal
entity is directed to sell property, sales
prooedures must be followed that pro-
vide for competition to the extent
practioable and result in the highest
possible return.
(3) Transfer title to the Federal

awarding agenoy or to a third party
designated/approved by the Federal
awarding agenoy. The non-Federal en-
tity is entitled to be. paid an amount
oaloulated bY.applyin,g the non-Federal
entity's percentage of parttotpatton in
the purchase of the real property (and
coat of any improvements) to the our-
rent fair market value of the property.
[78 FE 78608. Deo. 26. 2013, as amended at 79
FE 76884,Dec.19, 2014]

§200.312 Federally·owned and exempt
property.

(a) Title to federally-owned property
remains vested In the Federal Govern-
ment. The non-Federal entity must
submit annually an inventory listing of
federally-owned property in its oustody
to the Federal awarding agenoy. Upon
oompletion of the Federal award or
when the property is no longer needed,
the non-Federal entity must report the
property to the Federal awarding agen-
oy for further Federal agenoy utiliza-
tion.
(b) If the Federal awarding agency

has no further need for the property, it
must deolare the property excess and
report it for disposal to the appropriate
Federal disposal authortty, unless the
Federal awarding agenoy has statutory
authority to dispose of the property by
alternative methods (e.g., the author-
ity provided by the Federal Teohnology
Transfer Aot (15 U.S.O. 3710 (i» to do-
nate research equipment to edu-

§200.313

oational and non-profit organizations
in accordance with Exeoutive Order
12999. "Eduoational Teohnology: Ensur-
Ing Opportunity for All Children in the
Next Century."). The Federal awarding
agenoy must issue appropriate instruo-
bions to the non-Federal entity.
(c) Exempt federally-owned property

means property aoquired under a Fed-
eral award where the Federal awarding
agenoy has chosen to vest title to the
property to the non-Federal entity
without further obligation to the Fed~
eral Government, based upon the ex-
plicit terms and 'oondtttons of the Fed-
eral award. The Federal awarding agen-
oy may exercise this option when stat-
utory authority exists. Absent statu-
tory authority and specific terms and
conditions of the Federal award. title
to exempt federally-owned property ao-
quired under the Federal award re-
mains with the Federal Government.
[78 FE 78608, Dec. 26, 2013, as amended e.t 79
FE 75884,Dec. 19, 2014)

§200.913 Equipment.
See also §200.439 Equipment and

other capital expenditures.
(a) Title. Subjeot to the obligations

and oonditions Bet forth in this seotion,
title to equipment aoqulred under a
Federal award will vest upon aoquisi-
tion in the non-Federal entity. Unless
a statute speoifioally authorizes the
Federal agenoy to vest title in the non-
Federal entity without turther obliga-
tion to the Federal Qovernment. and
the Federal agency eleots to do BO, the
title must be a oonditional title. Title
must vest in the non-Federal entity
subject to the following oonditions:

(1) Use the equipment for the author-
ized purposes of the project during the
period of performanoe, or until the
property is no longer needed for the
purposes of the project.
(2) Not encumber the property with-

out approval of the Federal awarding
agenoy or pass-through entity.
(3) Use and dispose of the pl'operty In

accordance with paragraphs (b), (0) and
(e) of this seotion.
(b) A state must. USB, manage and dis-

pose of equipment acquired under a
Federal award by the state in accord-
anoe with state laws and procedures.
Other non-Federal entities must follow

115

L2n:HMENT p. .
P~GE ... f:?- ...OF ··~l~~·PAGES
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paragraphs (c) through (e) of this sec-
t1on.

(c) Use. (1) Equipment must be used
by the non-Federal entity in the pro-
gram or project for whioh it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by the Federal award,
and the non-Federal entity must not
encumber the property without prior
approval of the Federal awarding agen-
cy. When no longer needed for the
original program or project, the equip.
ment may be used in other activities
supported by the Federal awarding
agency, in the fallowing order of pri-
ority:

(i) Activities under a Federal award
from the Federal awarding agency
which funded the original program or
projeot, then

(ii) Activities under Federal awards
from other Federal awarding asenotee.
This includes oonsolidated equipment
for information teohnology systems.

(2) During the time that equipment is
used on the projeot or program for
whioh it was acquired, the non-Federal
entity must also make equipment
available for use on other projeots or
programs currently or previously sup.
ported by the Federal Government,
provided that suoh use will not inter-
fere with the work on the projeots or
program for whioh it was originally ac-
quired. First preferenoe for other use
must be given to other programs or
projeots supported by Federal awarding
agency that finanoed the equipment
and second preferenoe must be given to
programs or projeots under Federal
awards from other Federal awarding'
agenoies. Use for non-federally-funded
programs or projects is also permis-
sible. User fees should be oonaidared if
appropriate.

(3) Notwithstanding the encourage-
ment in § 200.307 Program Income to
earn program inoome, the non-Federal
entity must not use equipment ao-
quired with the Federal award to pro-
vide servioes for a fee that is less than
private' companies charge for equiva-
lent services unless speoifioally author-
ized by Federal statute for as long as
the Federal Government retains an in-
terest in the equipment.

(4) When aoqutrins' replaoement
equipment, the non-Federal entity may

:2CFRCh. II (1-1-15 Edition)

use the equipment to be replaced as a
trade-in or sell the property and use
the proceeds to offset the cost of the
replacement property.

(d) Management requirements. Prooe-
dures for managing equipment (inolud-
ing replacement equipment), whether
acquired in whole 01' in part under a
Federal award, until displ>sition takes
place will, as a mimmum, meet the fol-
lowing requirements:

(1) Property records must be main-
tained that include a desoription of the
property, a serial number or other
i.dentifioation number, the source of
funding for the property (inoluding the
FAIN), who holds (;itle, the acquisition
date, andcost of the property. percent-
age of Federal partioipation in the
projeot costs for the Federal award
under which the property was acquired,
the looation, use and condition of the
property, and any ultimate disposition
data including the date of disposal and
sale prioe of the property.

(2) A phyeical inventory of the prop.
erty must be taken and the results reo-
onoiled with the property records at
least onoe every two years.

(3) A control Bystem must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage. or theft
must be investigated.

(4) Adequate maintenance prooedures
must be developed to keep the property
in good oondition.

(5) If the non-Federal entity is au-
thorized or required to sell the prop.
erty, proper sales prooedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
Federal award is no longer needed for
the original projeot or program or for
other activities currently or previously
supported by a Federal awarding agen-
cy, except as otherwise provided in
Federal statutes, regulations, or Fed-
eral awarding agency dfeposttaon in-
struotions, the non-Federal entity
must request disposition instruotions
from the Federal awardirig agency if
required by the terms and conditions of
the Federal award. Disposition of the
equipment will be made as follows, in
accordance with Federal awarding
asencr disposition instruotions:
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(1) Items of equipment with a current
per unit fair market value of $5,000or
less may be retained, sold or otherwise
disposed of with no further obligation
to tbe Federal awarding agency.
(2) Except aa provided in §200.312Fed-

erallv-owned and exempt property,
paragraph (b), or if the Federal award-
ing agenoy fails to provide requested
disposition instruotions w)thin 120
days, items of eqnipment with a cur-
rent per-unit fair-market value in ex-
cess of $5,000may be retained by the
non-Federal entity or sold. The Federal
awarding agency is entitled to an
amount oaloulated by multiplying the
current market value or proceeds from
sale by the Federal awarding agenoy's
peroentage of participation in the cost
of the original purchase. If the equip-
ment IS sold, the Federal awarding
agency may permit the non-Federal en-
tity to deduct and retain from the Fed-
eral share $500 or ten percent of the
prooeeds, whichever is less, for its sell-
ing andhandl1ng expenses.
(3) The non-Federal entity may

transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the non-Federal entity must be
entitled to compensation for its attrib-
utable percentage of the current fair
market value of the property.
(4) In oases where a non-Federal enti-

ty fails to take appropriate disposition
aotions, the Federal aWM'ding agency
may direot the non-Federal entity to
take disposition aotions.
['18 FR 78608, Dec. 26, 2018. as amended at 79
FR 75884, Dec. 19, 2014)

§200.314 Supplies.
See also §200.453Mater1als and sup-

plies costs, inoluding oosts of com-
puting devices.
(a) Title to supplies will vest in the

non-Federal entity upon acquisitlon. If
there is a residual inventory of unused
supplies exceeding $5,000in total aggre-
gate value upon termination or com-
pletion of the project or program and
the supplies are not needed for any
other Federal award, the non-Federal
entity must retain the supplies for use
on other activities or sell them, but
must, in either case, compensate the
Federal Government for its share. The
amount of compensation must be com-

§200.315

puted in the same manner as for equip-
ment. See §2oo.313 Equipment, para-
graph (e)(2) for the calculation method-
ology.
(b) As long as the Federal Govern-

ment retains an interest in the sup-
plies, the non-Federal entlty must not
use supplies acquired under a Federal
award to provide services to other or-
ganizations for a fee that is less than
private ccmpanies charge for equiva-
lent services, unless speoifioally au-
thorized by Federal statute.

§200.315 Intangible property.
(a) Title to intangible property (see

§200.59 Intangible property) acquired
under a Federal award vests upon ac-
quisition in the non-Federal entity.
The non-Federal entity must use that
property for the originally-authorized
purpose, and must not enoumber tl1e
property without approval of tbe Fed-
eral awarding agency. When no longer
needed for the originally authorized
purpose, disposition of the intangible
property must occur in aooordanoe
with the provisions in §200.313Equip-
ment paragraph (e).
(b) The non-Federal entity may oOPY-

right any work that is subjeot to copy-
right and was developed, or for whioh
ownership was acquired, under a Fed-
eral award. The Federal awarding agen-
oy reserves a royalty-free, nonexclu-
sive and irrevocable right to reproduce,
publish, or otherwise use the work for
Federal purposes, and to authorize oth-
ers to do so.
(c) The non-Federal entity is subject

to applioable regulatdone governing
patents and inventions, Including gov-
ernmentwide regulations issued by the
Department of Commeroe at 37 CFR
Part 401, "Rights to Inventions Made
by Nonprofit Organizations ancl Small
Business Firms Under Government
Awards, Contraots and Oooperative
Agreements."
(d) The Federal Government has the

right to:
(1) Obtain, reproduce, publ1sb, or oth-

erwise use tbe data produced under a
Federal award; and
(2)Authorize others to receive, repro-

duoe, publish, or otherwise use suoh
data for Federal purposes.
(e) Freedom of Information Act

(FOIA).
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§200.316

(1) In response to a Freedom of Infor-
mation Act (FOIA) request for research
data relating to published research
findings produced under a Federal
award that were used by the Federal
Government in developing an agenoy
action that has the force and effeot of
law, the Federal awarding agency must
request, and the non-Federal entity
must provide, within a reasonable
time, the research data so that they
can be made available to the publio
through the procedures established
under the FOIA. If the Federal award-
ing agenoy obtains the research data
solely in response to a FOIA request,
the Federal awarding agency may
charge the requester a reasonable fee
equaling the full inoremental cost of
obtaining the research data. This fee
should reflect oosta incurred by the
Federal agency and the non-Federal en-
tity. This fee is in addition to any fees
the Federal awarding agency may as-
sess under the FOIA (5 U.S.O.
552(a)(4)(A».
(2) Published research findings means

when:
(i) Researoh findings are published in

a peer-reviewed soientifio or technical
journal; or
(11)A Federal agency publioly and of-

fioially cites the researoh findings in
support of an agency aotion that has
the force and effeot of law. "Used by
the Federal Government in developing
an agency aotdon that has the foroe and
effect of law" is defined as when an
agency publioly and Offioially oibes the
research findings in support of an agen-
cy action that has the force and effect
of law.
(3) Researoh data means the recorded

factual material commonly accepted in
the soientifio community as neoessary
to validate research findings, but not
any of the following: preliminary anal-
yses, drafts of soientifio papers, plans
for future research, peer reviews, or
communications with oolleagues. This
"reoorded" material excludes physioal
objects (e.g., laboratory samples). Re-
search data also do not include:
(i) Trade secrets, commercial infor-

mation, materials necessary to be held
oonfidential by a researcher until they
are published, or similar information
Which is protected under law; and

2 CFR Ch. II (1-1-15 Edlllon)

(11) Personnel and medioal informa-
tion and similar information the dis-
closure of whioh would constitute a
clearly unwarranted invasion of per-
sonal privaoy, such as information that
could be used to identify a partioular
person in a research study.
[78 FR 7660B, Dec, 26, 2013, aa amended a.t 79
FR 75884, Deo. 19, 2014]

§200.316 Property trust relationship.
Real property, equipment, and intan-

gible property, that are acquired or im-
proved with a Federal award must be
held in trust by the non-Federal entity
as trustee for the benefioiaries of the
project or program under which the
property was acquired. or improved.
The Federal awarding agenoy may re-
Quire the non-Federal entity to record
liens or other appropriate notices of
record to indio ate that personal or real
property has been acquired or improved
with a Federal award and that use and
disposition oonditdons apply to the
property.

PROOUREMENT STANDARDS

§200.317 Procurements by states.
When procuring property and serv-

ices under a Federal award, a state
must follow the same polioies and pro-
cedures it uses for procurements from
its non-Federal funds. The state will
comply with §200.322 Proourement of
reoovered materials and ensure that
every purchase order or other contract
inoludes any clauses required by sec-
tion §200.826 Contraot provisions. All
other non-Federa.l entities, including
eubrecipients of a state, will follow
§§WO.3IB General proourement stand-
ards through 200.326 Contract provi-
sions.

§ 200.318 General procurement stand-
ards.

(a) The non-Federal entity must use
its own documented proourement pro-
oedures whioh reflect appl10able State,
Iocal, and tribal laws and regulations,
provided that the procurements con-
form to applicable Federal law and the
standards identified in thia part.
(b) Non-Federal entities must main-

tain oversight to ensure that contrac-
tors perform in accordance with the
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terms, conditions, and specifications of
their contracts or purchase orders.
(c)(1) The non-Federal entity must

maintain written standards of conduct
covering conflicts of interest and gov-
erning the actions of its employees en-
gaged in the selection, award and ad-
ministration of contracts. No em-
ployee, officer, or agent may partici-
pate in the selection, award, or admin-
istration of a contract supported by a
Federal award if he or she has a real or
apparent confliot of interest. Such a
conflict of interest would arise when
the employee, offioer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or is about to em-
ploy any of the parties indicated here-
in, has a financial or other interest in
or a tangible personal benefit from a
firm considered for a contract. The of-
ficers, employees, and agents of the
non-Federal entity may neither solicit
nor accept gratuities, favors, or any-
tbing of monetary value from contrao-
tors or parties to subcontracts. How-
ever, non-Federal entities may set
standards for situations in which the
financial interest is not substantial or
the gift is an unsolicited item of nomi-
nal value. The standards of conduct
must provide for disciplinary actions
to be applied for violations of such
standards by officers, employees, or
agents of the non-Federal entity.
(2) If the non-Federal entity has a

parent, affiliate, or subsidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal
entity must also madntatn written
standards of oonduot oovering organi-
zational conflicts of interest. Organiza-
tional oonfliots of interest means that
because of relationships with a parent
company, affiliate, or subsidiary orga-
nization, the non-Federal entity is un-
able or appears to be unable to be im-
partial In conduotdng a proourement
action involving a related organiza-
tion.
(d) Tbe non-Federal entity's proce-

dures must avoid aoquisition of unnec-
essary or dupltoatlve items. Oonsider-
ation should be given to consolidating
or breaking out procurements to ob-
tain a more economical purehase.
Where appropriate, an analysis will be
made of lease versus purchase alter-

§200.318

natives, and any other appropriate
analysis to determine the most eoo-
nomtoal approach.
(e) To foster greater eoonomy and ef-

ficienoy, and in accordance with efforts
to promote cost-effective use of shared
services across the Federal Govern-
ment, the non-Federal entity is encour-
aged to enter into state and local inter-
governmental agreements or inter-en-
tity agreements where appropriate for
procurement or use of common or
shared goods and services.
(f) The non-Federal entity is encour-

aged to use Federal excess and surplus
property in lieu of pnrohastng new
equipment and property whenever suoh
use is feasible and reduces project
costs.
(g) The non-Federal entity is encour-

aged to use value engineering clauses
in conbracts for construotdon projeots
of sufficient size to offer reasonable op-
portunities for cost reductions. Value
engineering is a systematic and ore-
ative analysis of each oontraot item or
task to ensure that its essential rune-
tion is provided at the overall lower
oost.
(h) The non-Federal entity must

award contracts only to responsible
oontraotors possessing the ability to
perform suooessfully under the terms
and oonditions of a proposed procure-
ment. Oonsideration will be given to
such matters as oontractor integrity,
oomplianoe with publio policy, record
of past performance, and finanoial and
technioal resources. See also §200.212
Suspension and debarment.
(1) The non-Federal entity must

maintain records suffioient to detail
the history of procurement. These
records will include, but are not nec-
essarily limited to the following: ra-
tionale for the method of proourement,
selection of contraot type, contraotor
selection or rejeotion, and the basis for
the oontract price.
(j)(l) The non-Federal entity may use

a time and materials type contraot
only after a determination that no
other oontraot is suitable and if the
oontraot includes a ceiling price that
the contractor exceeds at ita own risk.
Time and materials type contract
means a contract whose cost to a non-
Federal entity is the Bum of:
(i) The actual cost of materials; and
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(ii) Direct labor hours charged at
fixed hourly rates that refleot wages,
general and administrative expenses,
and profit.
(2) Since this formula generates an

open-ended contract price, a time-and-
materials contract provides no positive
profit incentive to the oontraotor for
cost control or labor effioiency. There-
fore, each contract must set a ceiling
prtoe that the contractor exceeds at its
own risk. Further, the non-Federal en-
tity awarding suoh a contract muet as-
sert a high degree of oversight in order
to obtain reasonable assurance that
the contractor is using effioient meth-
ods and effective cost controls.
(k) The non-Federal entity alone

must be responsible, in accordance
with good administrative praotice and
sound business judgment, for the set-
tlement of all contractual and adminis-
trative issues arising out 'of procure-
ments. These issues include, but are
not limited to, source evaluation, pro-
tests, disputes, and claims. These
standards do not relieve the non-Fed-
era! entity of any contractual respon-
sibilities under its contracts. The Fed-
eral awarding agency will not sub-
stitute its judgment for that of the
non-Federal entity unless the matter is
primarily a Federal concern, Viola-
tions of law will be referred to the
local, state, or Federal authority hav-
ing proper jurisdiction.
[78 FR 78llOB,060. 26, 2013, as amended at 79
FR 76884, Dec, 19, 2014]

§ 200.819 Competition.
(a) All procurement transaotrone

must be oonduoted in a manner pro-
viding full and open oompetdtdon con-
sistent with the standards of this sec-
tion. In order to ensure objective con-
traotor performance and eliminate UJl-
fair competitive advantage, oontrac-
tors that develop or draft speoifioa-
tions, requirements, statements of
work, or invita.tions for bids or re-
quests for proposals must be excluded
from oompetdng for such procurements.
Some of the situations considered to be
restriotlve of oompetition include but
are not limited to:
(1) Placing' unreasonable require-

ments on firms in order for them to
qualify to do business;

2 CFRCh. II (1-1-15 Edition)

(2) Requiring unnecessary experienoe
and excessive bonding;
(3) NonoompetitIve pricing practices

between firms or between affiliated
companies;
(4) Noncompetitive contraots to con-

sultants that are on retainer contracts:
(5) Organizational oonfliots of inter-

est;
(6) Specifying only a "brand name"

produot Instead of allowing "an equal"
product to be offered and descrfblng'
the performance or other relevant re-
quirements of the procurement; and
(7) Any arbitrary action in the pro-

ourement process,
(b) The non-Federal entity must con-

duot proourements in a manner that
prohlbtts the use of sta.tutorily or ad-
ministratively imposed state, local, or
tribal geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographtc preference. Nothing in
this section preempts state licensing
laws. When oontracting for arohitec-
tural and engineering (AlE) services,
geographio looation may be a seleotion
criterion provided its application
leaves an appropriate number of quali-
fied ffrma, given the nature and size of
the project, to compete for the con-
tract.
(0) T~e non-Federal entity must have

written procedures for procurement
transactions. These procedures must
ensure that all aoltcitabione:
(1) Incorporate a clear and accurate

desoription of the technical require-
ments for the material, product, or
service to bs procured. Such descrip-
tion must not, in oompetitive procure-
ments, contain features which unduly
restrtct oompetition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured and, when
necessary, must set forth those min-
imum essential characteristios and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When .it is
impraotical or uneconomical to make a
clear and accurate desoription of the
technioal requirements. a "brand name
or equivalent" description may be used
as a means to' define the performance
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or other salient requirements of pro-
ourement. The speoifio features of the
named brand whioh must be met by of-
fers must be olearly stated; and
(2) Identify all requirements which

the offerora must fulfill and all other
factors to be used in evaluating bids or
proposals,
(d) The non-Federal entity must en-

sure that all prequaUfied lists of per-
sons, firma, or produots which are used
in aoquiring goods and aervioes are our-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, the non-Federal
entity must not preclude potential bid-
ders from qualifying during the soltoi-
tation period.
[78 FR 78608, Dec. 26, 2018, as amended at 79
FR 7/i885,Dec. 19. 2014]

§200.820 Methods of procurement to
be followed.

The non-Federal entity must use one
of the following methods of procure-
ment.

(a) Procurement by mioro-purchases.
Procurement by micro-purchase is the
aoquieitdon of supplies or services, the
aggregate dollar amount of which does
not exceed the micro-purchaee thresh-
old (§ 200.67 Micro-purchase). To the ex-
tent practnoable, the non-Federal enti-
ty must distribute mioro-purohasea eq-
uitably among qualified suppliers.
Mioro-purohases may be awarded with-
out soliCiting competitive quotations if
the non-Federal entity oonsiders the
price to be reasonable.
(b) Proourement by small purchase

procedures. Small purchase prooedures
are those relatively simple and infor-
mal procurement methods for securing
servtces, supplies, or other property
that do not cost more than the Sim-
plified Acquisition Threshold. If small
purchase procedures are used, prloe or
rate quotations must be obtained from
an adequate number of qualified
sources.
(0) Procurement by sealed bids (for-

mal advertising). Bids are publioly so-
licited and a fIrm fixed price contract
(lump Bum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the Invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for

§200.320

procuring oonstruotion, if the condi-
tions in paragraph (0)(1) of this section
apply.

(1) In order for sealed bidding to be
feasible, the follOwing oonditions
Should be present:

(1) A oomplete, adequate, and real-
istio specifioation or purohase desorip-
tion is available;
(ii) Two or more responsible bidders

are willing and able to oompete effec-
tively for the business; and
(iii) The procurement lends itSelf to a

firm fixed prioe oontract and the selec-
tion of the successtul bidder can be
made principally on the basis of prioe.
(2) If sealed bids are used, the fol-

lowing requirements apply:
(i) Bids must be solioited from an

adequate number of known suppliers,
providing them sufficient response
time prior to the date set for opening
the bids, for state, local. and tribal
governments, the invitation for bids
must be publ10ally advertised;
(ii) The invitation for bids, which

will Include any specifications and per-
tinent attachments, must define the
Items or services in order for the bidder
to properly respond;
(iii) All bids will be opened at the

time and plaoe presoribed in the invita-
tion for bids, and for local and tribal
governments, the bids must be opened
publicly;
(iv) A firm fixed prioe oontraot award

w1l1be made in writing to the lowest
responsive and responsible bidder.
Where speoified in bidding documents,
faotors such as discounts, transpor-
tation cost, and life ovcle oosts must
be oonsidered in detennining which bid
is lowest. Payment discounts will only
be used to determine the low bid when
prior experience indioates that such
disoounts are usually taken advantage
of; and

(v) Any or all bids may be rejeoted .if
there is a sound documented reason.
(d) Proourement by competitive pro-

posals. The technique of competitive
proposals Is normally oonduoted with
more than one source submitting an
offer, and either a fixed price 01' cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:
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(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be oonsidered to the
maximum extent praotioal;
(2) Proposals must be solicited from

an adequate number of qualified
sources;
(3) The non-Federal entity must have

a written method for oonducting tech-
nical evaluations of the proposals re-
ceived and for seleotmg' recipients;
(4) Contracts must be awarded to the

responsible firm whose proposal is
most advantageous to the program,
with price and other factors consid-
ered; and
(5) The non-Federal entity may use

oompetitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (AlE) profes-
sional servtoes whereby competitors'
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of AlE professional services. It
cannot be used to purchase other types
of services though AJE firms are a po-
tential source to perform the proposed
effort.
(e) [Reserved]
(f) Procurement by noncompetitive

proposals. Procurement by non-
competitIve proposals Is procurement
through solicitation of a proposal from
only one source and may be used only
when one or more of the following orr-
cumstanoes apply:
(1) The item is available only from a

single source:
(2) The publto exigency or emergency

for the requirement will not permit a
delay resulting from oompetitive solio-
itation;
(3) The Federal awarding agency or

pass-through entity expressly author-
izes nonoompebitdve proposals in re-
sponse to ,a written request from the
non-Federal entity; or
(4) After solicitation of a number of

sources, competition is determined in-
adequate.
[78 FR 78608,Dec. 26, 2013. as amended at 79
FR 75885,Dec. 19,2014]

2 CfR Ch. II (1-1-15 Edition)

§200.321 Contracting' with small and
minority buainesses, women's busi-
ness enterprises, and labor surplus
area firms.

(a) The non-Federal entity must take
all necessary affirmative steps to as-
sure that minority businesses, women's
business enterprises, and labor surplus
area firms are used when possible.
(b) Affirmative steps must inolude:
(1) Placing qualified small and mi-

nority businesses and women's business
enterprises on solicitation lists;
(2) Assuring that small and minority

businesses, and women's business en.-
terprises are solicited whenever they
are potential sources;
(3) Dividing total requirements, when

economically feasible, into smaller
tasks or quantities to permit max-
imum partioipation by small and mi-
nority businesses, and women's busi-
ness enterprises;
(4) Establishing delivery schedules,

where the requirement permits, which
encourage partioipation by small and
minority businesses, and women's busi-
ness enterprises;
(5) USing the servtces and assistance,

as appropriate, of such organizations as
the Small Business Administration and
the Minority Business Development
Agency of the Department of Com-
merce; and
(6) Requiring the prime contractor, if

subcontraots ara to be let, to take the
affirmative steps listed In paragraphs
(1) through (6) of this section.

§200.822 Procurement of recovered
materials. '

A non-Federal entity that is a state
asenov or agenoy of a political subdivi-
sion of a state and itl! oontraotors must
comply with section 6002of the Sa11d
Waste Dispoaal Aot, as amended by the
Resouroe Conservation and Recovery
Act. The requirements of Section 6002
inolude proouring only items des-
ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
OFR part 247 that contain the highest
percentage of recovered materials prao-
ttcable, consistent with mamtadning a
satisfactory level of competition,
where the purchase price of the item
exceeds S10,OOO or the value of the
quantity acquired during the preceding
fiscal year exceeded $10,000;procuring
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solid wasts management services in a
manner that maximizes energy and re-
source recovery: and establishing an af-
firmative procurement program for
proourement of reoovered materials
identified in the EPA guidelines.
[78 FR 78608.Deo. 26. 2013. as amended at 79
FR 768115, Dec. 19, 2014]

§200.828 Contract cost and price.
(a) The non-Federal entity must per-

form a cost or price analysis in conneo-
tion with every proourement action in
excess of the Simplified Aoquisition
Threshold including contract modirica-
tions. The method and degree of anal-
ysis is dependent on the facts sur-
rounding the partioular procurement
situation, but as a starting point, the
non-Federal entity must make inde-
pendent estimates before receiving bids
or proposals.
(I)) The non-Federal entity must ne-

gotiate profit as a separate element of
the price for each contract in whioh
there is no price oompetition and in all
oases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration must be given to the
oomplexity of the work to be per-
formed, the risk borne by the con-
tractor, the oontraotor's investment,
the amount of subcontracting, the
quality of its record of past perform-
anoe, and industry profit rates in the
surrounding geographioal area for
simllar work.
(c) Costs or prices based on estimated

costs for contracts under the Federal
award are allowable only to the extent
that coats incurred or cost estimates
included in negotiated prioes would be
allowable for the non-Federal entity
under Subpart E-Cost Principles of
this part. The non-Federal entity may
reference its own oost prinoiples that
comply with the Federal' cost prin-
ciples.
(d) The oost plus a percentage of cost

and percentage of construction cost
methods of contracting must not be
used.

§200.324 Federal awardiDIJ agency or
pass-through entity review.

(a) The non-Federal entity must
make available, upon request of the
Federal awarding agency or pass-
through entity, technical speotrlca-

§200.324

tions on proposed procurements where
the Federal awarding agency or pass-
through entity believes such review is
needed to ensure that the item or serv-
ice speoified is the one being proposed
for acquisi'tion. This review generally
will take place prior to the time the
speoifioation is incorporated into a so-
lioitation dooument. However, if the
non-Federal entity desires to have the
review aocomplished after a sonotta-
tion has been developed, the Federal
awarding agenoy or pass-through enti-
ty may still review the speoifioations,
with such review usually limited to the
teohnical aspects of the proposed pur-
chase.
(b) The non-Federal entity must

make available upon request, for the
Federal awarding agenoy or pass-
through entity pre-proourement re-
view, proourement documents, such as
requests for proposals or invitations
for bids, or independent cost estimates,
when:
(1) The non-Federal entity's procure-

ment procedures or operation fails to
oomply with the procurement stand-
ards in this part;
(2) The procurement is expected to

exceed the Simplified Aoqutsttaon
Threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solioitation;
(3) The procurement, whioh is ex-

pected to exceed the Simplified Acqui-
sition Threshold, specifies a "brand
name" product;
(4) The proposed' contract is more

than the Simplified Aoquisition
Threshold and is to be awarded to
other than the apparent low bidder
under a sealed bid procurement: or
(5) A proposed contract modification

changes the scope of a. oontract or in-
creases the oontract amount by more
than the Simplified Aoquisition
'I'hreshold,
(c) The non-Federal entity is exempt

from the pre-procurement review in
paragraph (b) of this seotion if the Fed-
eral awarding agenoy or pass-through
entity determines that its procurement
systems comply with the standards of
this part.
(1) The noli-Federal entity may re-

quest that its procurement system be
reviewed by the Federal awarding
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agenoy or pass-through entity to deter-
mine whether its system meets these
standards in order for its system to be
oertified. Generally, these reviews
must occur where there 1s oontinuous
high-dollar funding, and third pa.rty
oontraots are awarded on a. regular
basts:
(2) The non-Federal entity may self-

oertify its proourement svstem, Suoh
self-certlf1catlon must not limit the
Federal a.warding agenoy's right to sur-
vey the system. Under a self-certifi-
catton procedure, the Federal awarding
agency may rely on written assurances
from the non-Federal entity that it is
complying with tbese standards. Tbe
non-Federal entity must oite speclfic
potictes, procedures, regulations, or
standards as being in compliance with
these requirements and have its system
available for review. .

§200.825 Bonding requirements.
For construotion or faoility improve-

ment contracts or subcontracts exceed-
ing the Simplified Aoquisition Thresh-
Old, the Federal awa.rding agenoy or
pass-through entity may accept the
bonding policy and requirements of the
non-Federal entity provided that the
Federal awarding agency or pass-
through entity has made a determina-
tion that the Federal Interest is ade-
quately proteoted. If such a determina-
tion bas not been made, the minimum
requirements must be as follows:
(a) A bid guarantee from each bidder

equfvalent to five percent of the bid
'price. The "bid guarantee" must oon-
sist of a firm commttment such as a
bid bond, oertlfied obeok, or other ne-
gotiable instrument aooompanying a
bid as assurance that the bidder will,
upon acceptanoe of the bid, exeoute
such contractual documents as ma.y be
required within the time specified.
(b) A performanoe bond on the part of

the oontraotor for 100 peroent of the
oontraot price. A "performance bond"
is one exeouted in oonneotion wit'h a
oontraot to seoure fulfillment of all the
contraotor's obligations under such
contract.
(0) A payment bond on the part of tbe

contractor for 100 percent of the con-
traot prioe. A "payment bond" Is one
executed in conneotion with a contraot
to assure payment as required by law

2 CFRCh. II (1-1-15 Edition)

of all persons supplying labor and ma-
terial in the execution of the work pro-
vided for in the oontraot.

§200.826 Contract provisions.
The non-Federal entity's oontracts

must oontain the appltcable provisions
described in Appendix II to Part 200-
Contraot Provisions for non-Federal
Entity Contraota Under Federal
Awards.

PERFORMANOE AND FINANCIAL
MONITORING AND REPORTING

§200.827 Financial reporting.
Unless otherwise approved by OMB,

the Federal awarding agenoy ma:9' so-
lioit only the standard, OMB-approved
governmentwide data elements for col-
leotion of financial information (at
time of publioatlon the Federal Finan-
oial Report 01' such future oolleotione
as may be approved by OMB and listed
on the OMB Web site). Tbis informa-
tion must be oolleoted with the fre-
quency required by the terms and con-
ditions of the Federal award, but no
less frequently than annually nor more
frequently tban quarterly exoept in un-
usual ciroumebanoes, for example
where more frequent reporting is nee-
essary for tbe effeotive moni toring of
the Federal award or oould signifi-
cantly affeot program outcomes, and
preferably in ooordinatton witb per-
formanoe reporting.

200.328 Monitoring and reporting pro-
gram performance.

(a) Monitoring by the lIon-Federal enti-
ty. Tbe non-Federal entity is respon-
sible forove:reight of the operations of
the Federal award supported aotivities.
The non-Federal entity must monitor
its aouivrttes under Federal awards to
assure compliance with applicable Fed-
eral requirements and performance ex-
pectations are beiug achieved, Moni-
toring by the non-Federal entity must
cover eaoh program, function or activ-
ity. See also §200.331Requirements for
pass-through entities.
(b) Non-constructiOll performance re-

ports. The Federal' awarding agenoy
must use standard, OMB-approved data
elements for colleotion of performanoe
information (including performance
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progress reports, Research Perform-
anee Progress Report, or such future
collections as may be approved by OMB
-and listed on the OMB Web site).

(1) The non-Federal entity must sub-
mit performance reports at the inter-
val required by the Federal awarding
agency or pass-through entity to best
inform improvements in program out-
comes and produotivity. Intervals must
be no less frequent than annually nor
more frequent than quarterly except in
unusual circumstances, for example
where more frequent reporting is nee-
essar~Tfor the effeotive monitoring of
the Federal award or could signifi-
cantly affect program outcomes. An-
nual reports must be due 90 calendar
days after the reporting period; quar-
terly or semiannual reports must be
due 30 calendar days after the report-
ing period. Altsrnatively. the Federal
awarding agenoy or pass-through enti-
ty may require annual reports before
the anniversary dates of multiple year
Federal awards. The final performanoe
report will be due 90 calendar days
after the period of performance end
date. If a justified request is submitted
by a non-Federal entity. the Federal
agency may extend the due date for
any performanoe report.

(2) The non-Federal entity must sub-
mit performance reports using OMB-
approved governmentwide standard in-
formation oollections when providing
performance information. As appro-
priate in accordance with above men-
tioned information colleotions, these
reports will oontain, for each Federal
award, brief information on the fol-
lowing unless other oolleotlons are ap-
proved by OMB:
(I) A oomparison of aotual aooom-

plishments to the objeotives of the
Federal award established for the pe-
riod. Where the aooomplishments of
the Federal award can be quantified, a
oomputation of the oost (for example.
related to units of accomplishment)
may be required if that information
will be useful. Where performance
trend data and analvsie would be in-
formative to the Federal awarding
agenoy program, the Federal awarding
agenoy should include thts as II per-
formance reporting requirement.
(ii) .The reasons why established

goals were not met, if appropriate.

§200.329

(ii!) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.
(c) Oonstruction performance reports.

For the most part, onsite teohnical in-
spectdons and oertified percentage of
completton data are relied on heavily
by Federal awarding agenoies and pass-
through entitles to monitor progress
under Federal awards and subawards
for oonstruotion. The Federal awarding
agenoy may require additional per-
formanoe reports only when considered
necessary.
(d) Significant developments. Events

may occur between the scheduled per-
formanoe reporting dates that have sig-
nificant impact upon the supported ac-
tivity. In such cases, the non-Federal
entity must inform the Federal award-
ing agenoy or pass-through entity as
soon as the following types of oondi-
tions beoome known:
(1) Problems. delays. or adverse con-

ditions which will materially impair
the ability to meet the objective of the
Federal award. This disolosure must in-
clude a statement of the aotion taken,
or oontemplated, and any assistanoe
needed to resolve the situation.
(2) Favorable developments whioh en-

able meeting time schedules and objec-
tives sooner or at less oost than antici-
pated or produoing more or different
beneficial results than originally
planned.
(e) The Federal awarding agency may

make site visits as warranted by pro-
gram needs.
(f) The Federal awarding agency may

waive any performance report required
by this part if not needed.

§200.829 Reporting on real property.
The Federal awarding agency or pass-

through entity must require a non-Fed-
eral entity to submit reports at least
annually on the status of real property
in which the Federal Government re-
tains an interest, unless the Federal in-
terest in the real property extends 15
years or longer. In those instanoes
where the Federal interest attached is
for a period of 15 years or more. the
Federal awarding agenoy or pass-
through entity. at its option. may re-
quire the non-Federal entity to report
at various multi-year frequencies re.s..
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every two years or every three years,
not to exceed a five-year reporting pe-
riod; or a Federal awarding agency or
pass-through entity may require an-
nual reporting for the first three years
of a Federal award and thereafter re-
quire reporting every five years).

SUBREOIPIENT MONITORING AND
MANAGEMENT

§200.330 Subrecipient and contractor
determinations.

The non-Federal entity may concur-
rently receive Federal awards as B, re-
oipient, a subreoipienb, and a con-
tractor, depending on the substance of
its IL8'reements with Federal awarding
agencies and pass-through entities.
Therefore, a pass-through entity must
make case-by-case determinations
whether each agreement it makes for
the disbursement of Federal program
funds casts the party receiving the
funds in the role of a subreoipient or a
contractor. The Federal awarding
agency may supply and require recipi-
ents to oomply with additional guid-
ance to support these determinations
provided suoh guidance does not con-
fliot with this seotion.

(a) Subrecipients. A subaward is for
th\l purpose of oarrying out a portion of
a Federal award and creates a Federal
asststance relationship with the sub-
reoipient. See §200.92Subaward. Ohar-
aoteristics which support the classi-
fioation of the non-Federal entity as a
subrectptent mclude when the non-Fed-
eral entity:

(1) Determines who is eligible to re-
oeive what Federal assistanoe; .

(2) Has its performanoe measured in
relation to whether objectives of a Fed-
eral program were met;

(3) Has responsibility for pro-
grammattc decision making;

(4) Is responsible for adherence to ap-
plfoable Federal program requirements
speotrted in the Federal award; and

(5) In accordance with its agreement,
uses the Federal.funds to carry out a
program for a publio purpose speoified
in authorizing statute, as opposed to
providing goods or servioes for the ben-
efit of the pass-through entity.

(b) Contractors. A contract is for the
purpose of obtaining goods and services
for the non-Federal entity's own use

2 CFRCh. II (1-1-15 Edition)

and creates a proourement relationship
with the contractor, See §200.22Con-
traot. Oharacterlstios indioative of a
proourement relationship between the
non"Federal entity and a contractor
are when the non-Federal entity re-
ceiving the Federal funds:

(1) Provides the goods and services
within normal business operations;

(2) Provides similar goods or servioes
to many different purchasers;

(3) Normally operates in a competi-
tive environment;

(4) Provides goods or servtces that
are anollle,ry to the operation of the
Federal program; and

(5) Is not subject to compliance re-
quirements of the Federal program as a
result of the agreement, though similar
requirements may apply for other rea-
sons,
(c) Use of judgment in making deter-

mination. In determining whether an
agreement between a pass-through en-
tity and another non-Federal entity
casts the latter as a subreoipient or a
contractor, the substance of the rela-
tionship is more important than the
form of the agreement. An of the char-
aoteristics listed above may not be
present in all cases, and the pass-
through entity must use judgment in
classifying each agreement as a
subaward or a procurement contraot.

§200.881 Requirements for pass-
through entities.

An pass-through entities must:
(a) Ensure that every subaward is

clearly identified to the subrecipient as
a subaward and includes the following
information at the time of the
subaward and if any of these data ele-
ments change, include the changes in
subsequent sub award modifioation.
When Borne of this information is not
available, the pass-through entity
must provide the best information
avarlable to describe the Federal award
and subaward. Required information
includes:

(1)Federal Award Identifioation.
(i) Bubreoipient name (whioh must

matcb the name associated with its
unique entity identifier);

(11) Subreo1pient's unique entity
identifier;

(iii) Federal Award Identifioation
Number (FAIN);
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(iv) Federal Award Date (see §200.59
Federal award date); .
(v) Subaward Period of Performance

Start and End Date;
(vi) .Amount of Federal Funds Obli-

gated by this aotion;
(vii) Total .Amount of Federal Funds

Obligated to the aubreoipient;
(viii) Total Amount of the Federal

Award;
(ix) Federal award project descrtp-

tion, as required to be responsive to
the Federal Funding Accountability
and Transparency Act (FFATA);
(x) Name of Federal awarding agency,

pass-through entity, and contact infor-
mation for awarding official,
(xi) CFDA Number and Name; the

pass-through entity must identify the
dollar amount made available under
each Federal award and the OFDA
number at time of disbursement;
(xii) Identification of whether the

award is R&D; and
(xiii) Indireot oost rate for the Fed-

eral award (including if the de minimis
rate 1s charged per §200.414 Indireot
(F&A) costs).
(2) .All requirements imposed by the

pass-through entity on the sub-
reoipient so that the Federal award is
used in accordance with Federal stat-
utes, regulations and the terms and
conditions of the Federal award.
(5) Any additional requirements that

the pass-through entity imposes on the
subrecipient in order for the pass-
through entity to meet its own respon-
aibility to the Federal awarding agency
including identification of any required
finanoial and performanoe reports;
(4) An approved federally reoognized

indireot cost rate negotiated between
the subreoipient and the Federal Gov-
ernment or, if no suoh rate existe, ei-
ther a rate negotiated between the
pass-through entity and the sub-
recipient (in compliance with this
part), or a de minimis indireot cost
rate ae defined in §200.414 Indireot
(F&A) costs, paragraph (f) of this part.
(5) A requirement that the sub-

recipient permit the pass-through enti-
ty and auditors to have access to the
subrecdpienu's records and financial
statements as necessary for the pass-
through entity to meet the require-
ments of this part; and

§200.331

(6) Appropriate terms and conditions
oonoerning closeout of the subaward,
(b) Evaluate each subrectpienti'a risk

of noncompllanoe with Federal stat-
utes. regulations, and the terms and
oonditions of the subaward for purposes
of determining the appropriate sub-
recipient monitoring desoribed in para-
graphs (d) and (e) of this section, which
may include consideration of such rae-
tors as:
(1) The subrecipient's prior experi-

ence with the same or similar sub-
awards;
(2) The results of previous audita in-

cluding whether 01' not the Bub-
reoipient receives a Single Audit in ac-
cordance with Subpart F-Audit Re-
quirements of this part, and the extent
to which the same or similar subaward
has been audited as a major program;
(3) Whether the subrecipient has new

personnel or new or substantially
changed systems; and
(4) The extent and resUlts of Federal

awarding agenoy monitoring (e.g.. if
the subreoipient also receives Federal
awards direotly from a Federal award-
Ing agenoy).
(c) Consider impOSing specific

subaward oonditions upon a sub-
recipient if appropriate as desoribed in
§200.207Specifio conditions.
(d) Monitor the activities of the sub-

recipient as neoessary to ensure that
the subaward Is used for authorized
purposes, in compltanoe with Federal
statutes, regulations, and the terms
and condtttons of the subaward; and
that subaward performance goals are
achieved. Paas-through entity moni-
toring of the subreoipienb must in-
olude:
(1) Reviewing finanoial and perform-

ance reports required by the pass-
through entity.
(2) Following-up and ensuring that

the subrectptsnt, takes timely and ap-
propriate action on all deficiencIes per-
taining to the Federal award provided
to the subreciptent ,!rom the pass-
through entity detected through au-
dlts, on-site reviews, and other means.
(3) Issuing a management decision for

audit findings pertaining to the Fed-
eral award provided to the subreoipient
from the pasB~through entity as re-
quired by §200.621.Manag'ement deci-
sion.
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(e) Depending upon the pass-through
entity's asaessment of risk posed by
the subreoipient (as desoribed in para-
graph (b) of this section), the following
monitoring tools may be useful for the
pass-through entity to ensure proper
accountability and compliance with
program requirements and achieve-
ment of performanoe goals:

(1) Providing aubrecipfents with
training and teohntcal assistanoe on
program-related matters; and

(2) Performing on-site reviews of the
subrecrpienti's program operations;

(3) ArrllJlging for agreed-upon-proee-
dures engagements as described in
§200.425 Audit services.
(f)·Verify that every subreoipient is

audited as required by Subpart F-
Audit Requirements of this part when
it is expected that the subreoipient's
Federal awards expended during the re-
spective fisoal year equaled or exoeeded
the threshold set forth in §200.501 Audit
requirements.

(g) Consider whether the resul ts of
the subreoipient's audits, on-site re-
views, or other monitoring indicate
oonditions that neoessitate adjust-
ments to the pass-through entity'e own
records.

(h) Consider taking enforcement ac-
tion against noncompliant eubrecipl-
ents as described in §200.338 Remedies
for noncompliance of this part and in
program regulations.
[78 FR 78608.Deo. 26. 2013. as amended at 70
FR 75865, Deo. 19, 2014]

§200.382 Fixed amount subawards,
With prior written approval from the

Federal awarding agency, a pass-
through entity may provide subawards
based on fixed amounts up to the Sim-
plified Aoquisition Threshold, provided
that the subawarda meet the require-
mente for fixed amount awards In
§200.201 Use of grant agreements (in-
cluding fixed amount awards), coopera-
tive agreements, and oontracts.

RECORD RETENTION AND AOOESS

§ 200.333 Retention requirements for
records.

Finanoial records, supporting doou-
menta, statistical records, and alJ
other non-Federal entity reoords perti-
nent to a Federal award must be re-

2 CFRen, II (H-15 Edition)

tained for a period of three years from
the date of submisston of the final ex-
penditure report or, for Federal awards
that are renewed quarterly or annu-
ally, from the date of the submission of
the quarterly or annual finanoial re-
port, respectively, as reported to the
Federal awarding .agenoy or pass-
through entity in the case of a sub-
recipient. Federal awarding agencfes
and pass-through entities must not im-
pose any other record retention re-
quirements upon non-Federal entities.
The only exceptions are the following:
(a) If any Htlgat1on, claim, or audit

is started before the expiration of the
3-year period, the records must be re-
ta.ined until all litigation, claims, or
audit findings involving the records
have been resolved and final action
taken.

(b) When the non-Federal entity is
notified in writing by the Federal
awarding agency, cognizant agency for
audit. oversight agency for audit, cog-
riizant agenoy for indirect coste, or
pass-through entity to extend the re-
tention period.

(0) Reoords for real property and
equipment acquired with Federal funds
must be retained for 3 years after final
disposition.

(d) When records are transferred to or
matntatned by the Federal awarding
agency or pass-through entity, the 3-
year retention requirement Is not ap-
plicable to the non-Federal entity.

(e) Records for program inoome
transaottons aiter the period of per-
formance. In some oases recipients
must report program income after the
period of performanoe. Where there is
such a requirement, the retention pe-
riod for the reoords pertaining to the
earning of the program inoome starts
from the end of the non-Federal enti-
ty's fieoal year in whioh the program
inoome is earned.

(f) Indirect oost rate propnsals and
oost allocations plans. This parigraph
applies to the following types of doou-
ments and theil' supporting records: in-
direot oost rate oomputations or pro-
posals, cost allocation plans, and any
similar aooounting oomputations of
the rate at whioh a particular group of
oosts is chargeable (such as computer
usage ohargeback rates or oomposite
fringe benefit rates).
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(1) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the pass-through
entity) to form the basis for negotia-
tion of the rate, then the B-year reten-
tion period for its supporting records
starts from the date of such submis-
sion.

(2) If not submttted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
pass-through entity) for negotiation
purposes, then the B-year retentton pe-
riod for the proposal, plan, or computa-
tion and ita supporting records starts
from the end of the fisoal year (01'
other accounting period) oovered by
the proposal, plan, or other oomputa-
tion.

§200.334 Requests for transfer of
records.

The Federal awarding agency must
request transfer of certain records to
its custody from 'the non-Federal enti-
ty when it determines that the records
possess long-term retention value.
However, in order to avoid duplicate
recordkeeping, the Federal awarding
agency may make arrangements for
the non-Federal entity to retain any
records that are continuously needed
for joint use.

§200.835 Methods for collection, trana·
mls6ion and storage of information.

In accordance with the May 2018Ex-
ecutive Order on Making Open and Ma-
chine Readable the New Default for
Government Information, the Federal
awarding agency and the non-Federal
entity should, whenever practicable,
colleot, transmit, and store Federal
award-related information in open and
machine readable formats rather than
in olosed formats or on paper. The Fed-
eral awarding agency or pass-through
entity must always provide or accept
paper versions of Federal award-related
information to and from the non-Fed-
eral entity upon request. If paper cop-
ies are submitted, the Federal award-
ing agenoy or pass-through entity must
not 'require more than an original and
two copies. When original records are
eleotronic and cannot be altered, there
is no need to create and retain paper

§200.337

copies. When original records are
paper, electronic versions may be sub-
stituted through the use of duplication
or other forms of electronic media pro-
vided that they are subjeot to periodic
quality control reviews, provide rea-
sonable safeguards against alteration,
and remain readable.

§200.886 Access to records.
(a) Records of non-Federal entities.

The Federal awarding agency, Inspec-
tors General, the comptroner General
of the United States. and the pass-
through entity, or any of their author-
ized representatives, must have· the
right of aooess to any documents, pa-
pers, or other records of the non-Fed-
eral entity which are pertinent to the
Federal award, in order to make au-
dits, examinations, excerpts, and. tran-
scripts. The right also includes timely
and reasonable access to the non-Fed-
eral entity's personnel for the purpose
of interview and discussion related to
suoh documents.

(b) Only under extraordinary and
rare circumstances would such access
include review of the true name of vic-
tims of a crime. Routine monitoring
cannot be considered extraordinary and
rare oiroumatanoes that would neces-
sitate access to this information. When
access to the true name of victims of a
crime is necessary, appropriate steps to
proteot this sensitive information must
be taken by both the non-Federal enti-
ty and the Federal awarding agenoy.
lu:J.y such acceas, other than under a
court order or subpoena pursuant to a
bona fide confidential investigation,
must be approved by the head of the
Federal awarding agency or delegate.

(c) Expiration of right of access. The
rights of access in this section are not
limited to the required retention pe-
riod but last as long as the records are
retained. Federal awarding agenoies
and pass-through entities must not im-
pose any other access requirements
upon non-Federal entities.

§200.337 Restrictions on public access
to records.

No Federal awarding agency may
place restrictions on the non-Federal
entity that limit public access to the
records of the non-Federal entity perti-
nent to a Federal award, except for
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protected personally identifiable infor-
mation (PIT) or when the Federal
awarding agenoy oan demonstrate that
suoh records will be kept oonfidential
and would have been exempted from
disclosure pursuant to the Freedom of
Information Aot (5 U.S.O. 552) or con-
trolled unclaesifted information pursu-
ant to Executive Order 13556 if the
records had belonged to the Federal
awarding agenoy. The Freedom of In-
formation Act (5 U.S.O. 552) (FOU)
does not apply to those records that re-
main under a non-Federal entity's oon-
trol except as required under §200.315
Intangible property. Unless required by
Federal, state, local, and tribal stat-
ute, non-Federal entities are not re-
quired to permit public aocess to their
records. The non-Federal entity's
records provided to a Federal agency
generally will be subjeot to FOIA and
applicable exemptions.
['18 FR '78608, Dec. 26, 2019, as amended at 79
FR 76886. Deo. 19, 2014]

REMEDIES FOR NONCOMPLIANOE

§200.338 Remedies for noncompliance.
If a non-Federal entIty fails to com-

ply with Federal statutes, regulations
or the terms and oonditions of a Fed-
eral award, the Federal awarding agen-
oy or pass-through entity may impose
additional oonditlons, as described in
§200.207 Speoific oonditions. If the Fed-
eral awarding agenoy or pass-through
entity determines that noncomplianoe
cannot be remedied by imposing addi-
tional oonditions, the Federal awarding
agency or pass-through entity may
take one or more of the following ac-
tions, as appropriate in the cir-
oumstances:
(a) Temporarily withhold cash pay-

ments pending correction of the defi-
oiency by the non-Federal entity or
more severe enforoement action by the
Federal awarding agency or pass-
through entity.
(b) Disallow (that is, deny both use of

funds and any applioable matching
oredit for) all or part of the oost of the
actIvity or action not in oornpltance.
(c) Wholly or partly suspend or ter-

minate the Federal award.
(d) Initiate suspension or debarment

proceedings as authorized under 2 OFR
part 180 and Federal awarding agency

2 CFR Ch. II (1-1-15 Edition)

regulations (or in the case of a pass-
through entity, recommend such a pro-
oeeding be initiated by a Federal
awarding agency).
(e) Withhold further Federal awards

for the project or program.
(f) Take other remedies that may be

legally available.

§200.339 Termination.
(a) The Federal award may be termi-

nated in whole or in part as follows:
(1) By the Federal awarding agenoy

or pass-through entity, if a non-Fed-
eral entity faBs to comply with the
terms and conditions of a Federal
award;
(2) By the Federal awarding agency

or palls-through entity for oause;
(3) By the B'edera! awarding agenoy

or pass-through entity with the con-
sent of the non-Federal entity, in
which case the two parties must agree
upon the termination oonditions, in-
cluding the effeotive date and, in the
oase of partial termination, the portion
to be terminated; or
(4) By the non-Federal entity upon

sending to the Federal awarding ag'en-
oy or pass-through entity written noti-
fioation setting forth the reasons for
such tennination, the effective date,
and, in the case of partial termination,
the portion to be terminated. However,
if the Federal awarding agency or pass-
through entity determines in the case
of partial termination that the reduoed
or modified portion of the Federal
award or subaward will not accomplish
the purposes for which the Federal
award was made, the Federal awarding
agenoy or pass-through entity may ter-
minate the Federal award in its en-
tirety.
(b) When a Federal award is termi-

nated or partially terminated, both the
Federal awarding agenoy or pass-
through entity and the non-Federal en-
tity remain responsible for compliance
with the requirements in §§200.343
Oloseout and 200.844Post-oloseout ad-
justments and continuing responsibil-
ities.

§200,340 Notification 01 termination
requirement.

(a) The Federal agency or pass-
through entity must provide to the
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non-Federal entity a notice of termi-
nation.
(b) If the Federal award is terminated

for the non-Federal entity's failure to
comply with the Federal statutes, reg-
ulations, or terms and conditions of
the Federal award, the notification
must state that the termination deoi-
sion may be considered in evaluating
future applications received from the
non-Federal entity.
(c) Upon termination of a Federal

award, the Federal awarding agenoy
must provide the information required
under FFATA to the Federal Web site
established to fulfill the requirements
of FFATA, and update or notify any
other relevant governmentwide sys-
tems or entities of any indioations of
poor performance as required by 41
U.S.O. 417b and 31 U.S.O. 3321 and im-
plementing guidance at 2 OFR part 77
(forthooming at time of publioation).
See also the requirements for Suspen-
sion and Debarment at 2 CFR part 180.

[78FR 78608,Dec. 26, 2013, as amended at 79
FR 75685, Dec. 19. 2014]

§200.341 Opportunities to object, hear
lngs and appeals.

Upon taking any remedy for non-
compltanoe, the Federal awarding
agenoy must provide the non-Federal
entity an opportunity to object and
provide' information and dooumenta-
tion challenging the suspension or ter-
mination action, in accordanoe with
~1tten prooesses and prooedures pub-
lished by the Federal awarding agency.
The Federal awarding agency or pass-
through entity must comply with any
requirements for hearings, appeals or
other administrative prooeedings to
which the non-Federal entity is enti-
tled under any statute or regulation
applioable to the actdon Involved.
[78FR 78608,Dec. 26,2013.as amended at 79
FR 75885,Dec.19,2014J

§200.342 Effects of suspension and ter-
mination.

Costs to the non-Federal entity re-
sulting from obligations incurred by
the non-Federal entity during a sus-
pension or after termination of a Fed-
eral award or subaward are not allow-
able unless the Federal awarding agen-
oy or pass-through entity expressly au-
thorizes them in the notioe of suspen-

§200.343

sion or termination or subsequently.
However, costs during suspension or
after termination are allowable if:
(a) The costs result from obligations

whioh were properly inourred by the
non-Federal entity before the effeotive
date of suspension or termination. are
not in antioipation of it; and
(b) The costa would be allowable if

the Federal award was not suspended
or expired normally at the end of the
period of performanoe in which the ter-
mination takes effeot.

CLOSEOUT
§200.343 Closeout.
The Federal awarding agenoy or pass-

through entity will close-out; the Fed-
eral award when it determines that all
applioable administrative actions and
all required work of the Federal award
have been completed by the non-Fed-
eral entity. This section swolfies' the
aotio;ns the non-Federal entity and
Federal awarding agency or pass-
through entity must take to oomplete
this process at the end of the period of
performanoe.
(a) The non-Federal entity must sub-

mit, no later than 90 calendar days
after the end date of the period of per-
formanoe, all finanolal, performanoe,
and other reports as required by the
terms and oonditions of the Federal
award. The Federal awarding agenoy or
pass-through entity may approve ex-
tensions when requested by the non-
Federal entity.
(b) Unless the Federal awarding agen-

oy or pass-through entity authorizes an
extension, a non-Federal entity must
liquidate all obligations incurred under
the Federal award not later than 90
calendar days after the end date of the
period of performanoe as specined in
the terms and conditions of the Federal
award.
(0) The Federal awarding agenoy or

pass-through entity must make prompt
payments to the non-Federal entity for
allowable reimbursable costs under the
Federal award being olosed out.
(d) The non-Federal entity must

promptly refund any balances of unob-
ligated cash that the Federal awarding
agency or pass-through entity paId in
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advance or paid and that are not au-
thoril-;ed to be retained by the non-Fed-
eral entity for use in other projeots.
See OMB Circular A-129 and see
§200.345Collection of amounts due, for
requirements regarding unreturned
amounts that become delinquent debts.

(e) Consistent with the terms and
condttions of the Federal award, the
Federal awarding agenoy or pass-
through entity must make a settle-
ment for any upward or downward ad-
justments to the Federal share of coats
after closeout reports are reoeived.

(f) The non-Federal entity must ac-
count for any real and pereonal prop-
erty acquired with Federal fundS or re-
ceived from the Federal Government in
accordance with §§200.310 Insurance
coverage through 200.316Property trust
relationship and 200.329 Reporting on
real property.
(g) The Federal awarding agenoy or

pass-through entity should complete
all closeout actions for Federal awards
no later than one year after receipt ana
acceptance of all required final reports.
(78 FR 78608. Dec. 26. 2013. IloS amended at 79
FR 76886, Dec. 19, 2014]

POST-CLOSEOUT ADJUSTMENTS AND
CONTnrolNG RESPONSmILITIES

§ 200.344 Post-closeout adlustments
and continuing responsibllities.

(a) The oloseout of a Federal award
does not affect any of the following:
(1) The right of the Federal awarding

agenoy 01' pass-through entity to dis-
allow costs and recover funds on the
basis of a later audit or other review.
The Federal awarding agenoy or pass-
through entity must make any oost
disallowance determination and notify
the non-Federal entity within the
record retention period.

(2) The obligation of the non-Federal
entity to return any funds due all a re-
sult of later refunds, oorreotions, or
other transaottons including final indi-
rect cost rate adjustments.

(3) Audit requirements in Subpart
F-Audit Requirements of this part.

(4) Property management and dis-
position requirements in Subpart D-
Post Federal Award Requirements of
this part, §§2oo.310Insuranoe Coverage
through 200.316Property trust relation-
ship.

2 CFRCh. II (1-1-15 Edition)

(5) Records retention as required in
Subpart D-Post Federal Award Re-
quirements of this part, §§200.333Re-
tention requirements for records
through 200.337Bestrtotdons on publio
access to records.

(b) After oloseout of the Federal
award, a relationship oreated under the
Federal award may. be modified or
ended in whole or in part with the con-
sent of the Federal awarding agency or
pass-through entity and the nap-Fed-
eral entity, provided the responsibil-
ities of the non-Federal entity referred
to in paragraph (a) of thisseotion, in-
cluding those for property management
as applioable, are considered and provi-
sions made for continuing responsibil-
ities of the non-Federal entity, as ap-
propriate.
[78 FR 78606, Dec. 26, 2013, as amended at 79
FR 76665, Dec. 19, 2014)

COLLECTION OF AMOUNTS DUE

§200.345 Collection of amounts due.
(a) Any funds paid to the non-Federal

entity in excess of the amount to
which the non-Federal entity is finally
determined to be entitled under the
terms of the Federal award constitute
a debt to the Federal Government. If
not paid with1n90 calendar days after
demand, the Federal awarding agency
may reduce the debt by:
'(1) Making an administrative offset

against other requests for reimburse-
ments;

(2) Withholding advance payments
otherwise due to the non-Federal enti-
ty; or
. (3) Other action permitted by Federal

statute.
(b) Except where otherwise provided

by statutes or regulations, the Federal
awarding agenoy will charge interest
on an overdue debt in accordance with
the Federal Olaims Colleotion Stand-
ards (31 CFR parts 900through 999), The
date from which interest is computed
is not extended by litigation or the fil-
ing of anY form of appeal.
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Subpart E-COlif Principles
GENERAL PROVISIONS

UOO.400 Policy guide.
The application of these cost prin-

ciples is based on the fundamental
premises that:
(a) The non-Federal entity is respon-

sible for the efficient and effective ad-
mInistration of the Federal award
through the application of sound man-
agement practices.
(b) The non-Federal entity assumes

responsibility for administering Fed-
eral funds in a manner oonsistent with
underlying agreements, program objec-
tives, and the terms and conditions of
the Federal award.
(0) The non-Federal entity, in rec-

ognition of its own unique oombination
of staff, facilities, and experience, has
the primary responsib1Uty for employ-
ing whatever form of sound organiza-
tion and management techniques may
be neoessary in order to assure proper
and effioient administration of the
Federal award.
(d) The applioation of these oost prin-

ciples should require no signifioant
changes in the internal accountdng
policdes and practices of the non-Fed-
eral entity. However, the accounting
practices of the non-Federal entity
must be oonsistent with these cost
principles and support the aooumula-
tion of costs as required by the prin-
ciples, and must provide for adequate
documentation to support costs
charged to the Federal award.
(e) In reviewing, negotiating and ap-

proving oost allooation plans or Indt-
reot oost proposals, the cognisant agen-
cy for indireot costs should generally
assure that the non-Federal entity is
applying these cost aooounting prin-
ciples on a consistent basis during
their review and negotiation of indirect
cost proposals. Where wide variations
exist in the treatment of a given oost
item by the non-Federal entity, the
reasonableness and equity of such
treatments should be fully oonaidered.
See §200.56Indirect (fa0111ties & admin-
istrative (F&A» oosts.
(f) For non-Federal entities that edu-

cate and engage students in research,
the dual role of students as both train-
ees and employees (including pre- and

§200.40 1

post-dootoral staff) contributing to the
completion of Federal awards for re-
search must be recognized in tbe appli-
oation of these principles.
(g) The non-Federal entity may not

earn or keep any profit resulting from
Federal finanoial assistance, unless ex-
plicitly authorized by the terms and
oonditions of the Federal award. See
also §200.307Program income.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76685.Dec. 19. 2014]

§ lWO.4.tll Application.
(a) General. These principles must be

used in determining the allowable costs
of work performed by the non-Federal
entity under Federal awards. These
principles also must be used by the
non-Federal entity as a guide in the
prioing of fixed-price contracts and
subcontracts where oosts are used in
determining the appropriate price. The
principles do not apply to:
(1) Arrangements under whioh Fed-

eral financing is in the form of loans,
soholarshfps, fellowships. traineeships,
or other fixed amounts based on such
items as education allowance or pub-
lished tuition rates and fees.
(2) For IREs, capitation awards.

which are awards based on casecounts
or number of beneficiaries aocording to
the terms and conditions of the Federal
award.
(3) Fixed amount awards. See also

Subpart A-Acronyms and Definitions,
§§200.46 Fixed amount awards and
200.201Use of grant agreements (includ-
ing fixed amount awards), cooperative
agreements, and oontracts.
(4) Federal awards to hospitals (see

Appendix IX to Part 2O(}-Hospital Oost
principles).
(5) Other awards under which the

non-Federal entity is not required to
account to the Federal Government for
actual costs incurred.
(b) Federal Contract. Where a Federal

contract awarded to a non-Federal en-
tity is subject to the Oost Acoounting
Standards (OAS), it incorporates the
applicable CAS clauses, Standards, and
OAS administration requirements pel'
the 48 OFR Ohapter 99 and 48OFR part
80 (FAR Part 80). OASapplies direotly
to the CAS-covered contract and the
Oost Accounting Standards at 48 OFR
parts 9904or 9905takes precedence over
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the cost principles in this Subpart E-
Oost Prinoiples of this part with re-
speot to the allocation of costs. When a
contract with a non-Federal entity Is
subject to full CAS coverage, the al-
lowab111ty of certain costs under the
cost prtnciples will be affected by the
allocation provisions of the COBt Ac-
counting Standards (e.g., OAS 414-48
OFR 9904.414,Oost of Money as an Ele-
ment of the Oost of Facilities Capital,
and CAS 417-48 CFR 9904.417,COBtof
Money as an Element of the Cost of
Capital Assets Under Construction),
ll,pply rather the allowability provi-
sions of §200.449Interest. In complying
with those requirements, the non-Fed-
eral entity's applioation of cost ao-
countdng practices for estimating, ac-
cumulating, and reporting costs for
other Federal awards and other cost
oojecttves under the CAS-oovered con-
tract still must be oonsistent with its
cost aooounting practices for the CAS-
oovered oontracts. In all cases, only
one set of accounting records needs to
be maintained for the allocation of
coats by the non-Federal entity;

(o)E:remptions. Some nopprofit orga-
nizations, because of their size and na-
ture of operations, can be considered to
be similar to for-profit entities for pur-
pose of applicability of cost principles.
Such nonprofit organlzationsmuBt op-
erate under Federal cost prinoiples ap-
plicable to for-profit entities located at
48 CFR 31.2.A listing of these organiza-
tions is contained in Appendix VIII to
Part 200--Nonprofit Organizations Ex-
empted From Subpart E-Cost Prin-
ciples of this part. Other organizations,
as approved by the cognizant agency
for indirect costs, may be added from
time to time.

BABHl CONSIDERATIONS

§200.402 Composition of costs.
Total cost. The total cost of a Federal

award is the sum of the allowable di-
rect and allocable indireot oosts less
any applicable credits.

§200.403 Factors affecting allowability
of cosm.

Exoept where otherwise authorized
by statute, costs must meet the fol-
lowing general criteria in order to be
allowable under Federal awards:

2 CFRCh. II (1-1-15 Edition)

(a) Be necessary and reasonable for
the performance of the Federal award
and be allocable thereto under these
principles.
(b) Conform to any limitations or ex-

clusions set forth in these prinoiples or
in the Federal award as to types or
amount of cost items.
(c) Be consistent with poliotes and

procedures that apply uniformly to
both federally-financed and other ac-
tivities of the non-Federal entity.
(d) Be accorded consistent treatment.

A cost may not be assigned to a Fed-
eral aW9xdas a direct cost if any other
cost inourred for the same purpose in
like olrcumstanoes nas been allooated
to the Federal award as an indirect
cost.
(e) Be determined in accordance with

generally accepted aooounttng prin-
ctples (GAAP), except, for state and
local governments and Indian tribes
only, as otherwise provided for in this
part.
(f) Not be included as a cost or used

to meet cost sharing or ma tohing re-
quirements of any other federally-fi-
nanced program in either the current
or a prior period. See also §200.306Cost
sharing or matching paragraph (b).
(g) B~ adequately dooumented. See

also §§200.300statutory and national
poiicy requirements through 200.809Pe-
riod of performance of this part.

§200.404 Reasonable cesta,
A cost is reasonable if, in its nature

and amount, it does not exceed that
whioh would be incurred by a prudent
person under the ciroumstances pre-
valling at the time the decision was
made to incur the cost. The question of
reasonableness 1s partioularly impor-
tant when the non-Federal entity is
predominantly federally-funded. In de-
termining reasonableness of a given
oost, consideration must be given to':

(a) Whether the cost Is of a type gen-
erally recognized as ordinary and nec-
essary for the operation of the non-
Federal entity or the proper and effi-
cient performanoe of the Federal
award.
(b) The restraints 01' requirements

imposed by such factors as: Boundbusi-
ness praotices: arm's-length bar-
gaining; Federal, state, local, tribal,
and other laws and regulations; and
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terms and conditions of the Federal
award.
(0) Market prices for comparable

goods or services for the geographic
area.
(d) Whether ~he individuals con-

cerned acted with prudenoe in the clr-
oumstances considering their respon-
sib1l1ties to the non-Federal entity, its
employees, where applicable its stu-
dents or membership, the publio at
large, and the Federal Government.
(e) Whether the non-Federal entity

signifioantly deviates from its estab-
lished practices and polioies regarding
the incurrence of costa, which may
unjustifiably increase the Federal
award's cost,
[78 FR 78608. Dec. 26. 2013. as amended at 79
FR 75885.Dec. 19, 2014]

§200.405 Allocable costs.
(a) A cost is allocable to a particular

Federal award or other cost objective if
the goods or services involved are
chargeable or assignable to that Fed-
eral award or cost objeotive in accord-
ance with relative benefits received.
This standard is met if the cost:
(1) III inourred speoifioally for the

Federal award;
(2) Benefits both the Federal award

and other work of the non-Federal en-
tity and can be distributed in propor-
tions that may be approximated using
reasonable methode; and
(3) Is necessary to the overall oper-

ation of the non-Federal entity and is
assignable in part to the Federal award
in accordance with the prinelplea in
this subpart.
(b) All aotivities whioh benefit from

the non-Federal entity'l.l indireot (F&A)
cost, inoluding unallowable aotivities
and donated services by the non-Fed-
eral entity or third parties, will receive
an appropriate allooation of indireot
costs,
(0) Any cost allocable to a partioular

Federal award under the prinoiples pro-
vided for in this part may not be
charged to other Federal awards to
overcome fund derioienoies, to avoid re-
strlotdons imposed by Federal statutes,
regulations, or terms and oonditions of
the Federal awards, or for other rea-
sons. However, this prohibition would
not preclude the non-Federal entity
from shifting coste that are allowable

§200A06

under two or more Federal awards in
aocordanoe with existing Federal stat-
utes, regulations, or the terms and con-
ditions of the Federal awards.
(d) Direot cost allooation prlnclples.

If a cost benefits two or more projeots
or aotivities in proportions that oan be
determined without undue effort or
cost, the oost must be allooated to the
projeots based on the proportional .ben-
efit. If a oost benefits two or more
projeote or aotivities in proportions
that cannot be determined because of
the interrelationship of the work in-
volved, then, notwithstanding para-
graph (c) of this seotion, the costs may.
be allooated or transferred to bene-
fitted projects on any reasonable doeu-
mented basis. Where the purchase of
equipment or other oapital asset 1s spe-
oifically authorized under a Federal
award, the coste are assignable to the
Federal award regardless of the use
that miw be made of the equipment or
otber oapital asset involved wben no
longer needed for the purpose for which
it was originally required. See also
§§200.310 Insurance coverase through
200.316 Property truet relationship and
200.439 Equipment and other capital ex-
penditures.
(e) If the contraot is subjeot to OAS,

costs must be allocated to the contraot
pursuant to the Cost Aocounting
Standards. To the extent that CAS is
applioable, the allocation of costs in
accordance with CAS takes precedence
over the allooation provisions in this
part.
['78 FR 78608, Dec. 26, 2013, as amended at 79
FR 758110. Dec. 19, 2014]

§200.406 Applicable credits.
(a) Applicable oredits refer to tnoee

receipts or reduotion-of-expenditure-
type transaotions that offset or reduce
expense items a.llooable to the Federal
award as direot or indireot (F&A) coste.
Examples of suoh transaotions are: pur-
chase discounts, rebates or allowances,
recoveries or indemnities on losses, in-
surance refunds 'or rebates, and adjust-
ments of overpayments or erroneous
charges, To the extent that suoh cred-
its acoruing to or reoeived by the non-
Federal entity relate to allowable
costs, 'they must be oredited to the
Federal award either as a cost reduc-
tion or cash refund, as appropriate.
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(b) In some instances, the amounts
received from the Federal Government
to finance activities or service oper-
ations of the non-Federal entity should
be treated as applicable credits. Spe-
cifically, the concept of netting such
oredit items (including any amounts
used to meet cost sharing or matching
requirements) must be recognized in
determining the rates or amounts to be
charged to the Federal award. (See
§§200.436Depreciation and 200.468Spe-
oialized service facilities, for areas of
potential application in the matter of
Federal financing of acttvttaes.)
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 756115,Dec. 19, 2014)

§200.407 Prior written approval (prior
approval),

Under any given Federal award, the
reasonableness and allooability of oer-
tain items of costs may be difficult to
determine. In order to avoid subse-
quent disaJlowanoe or dispute based on
unreasonableness or nonallocabl1ity,
the non-Federal entity may seek the
prior written approval of the cognizant
agency for indireot costs or the Federal
awarding agency in advance of the in-
currenoe of special or unusual costs.
Prior written approval should include
the timefl'ame or scope of the agree-
ment. The absence of prior written ap-
proval on any element of cost will not,
in itself, affect the reasonableness or
allooabiiity of tbat element, unless
prior approval is specifically required
for allowabi11ty as described under cer-
tain ctroumstanoas in the following
seottons of this part:
(a) §200.201Use of grant agreements

(including fixed amount awards), coop-
erative agreements. and contracts,
paragraph (b)(5): .
(b) §200.306Cost sharing or matching;
(0) §200.307Program income:
(d) §200,S08Revision of budget and

program plans:
(e) §200.311Real property;
(f) §200.318Equipment;
(g) §200.332Fixed amount subawards;
(h) §200.413 Direot costs, paragraph

(c);
(1) §200.430 Oompensation-personal

services, paragraph (h);
(j) §200.431Oompensation-fringe ben-

efits:
(k) §200.48BEntertainment costs;

2 CFR Ch. II (1-1-15 Edition)

(1) §200.439Equipment and other cap--
ital expenditures;
(m) §200.440Exohange rates;
(n) §200.441Fines, penalties, damages

and other settlements;
(0) §200.442Fund raising and invest-

ment management costs:
(p) §200.446Goods or services for per-

sonal use:
(q) §200,447 Insurance and indem-

nifioation:
(1') §200.454 Memberships, subscrip-

tions, and professional activity costs,
paragraph (c):

(s) §2QO.456Organization costs;
(t) §200.466Participant support costs;
(u) §200.458Pre-award coste:
(v) §200.462Rearrangement and re-

conversion costs;
(w) §200.467 Selling and marketing

costs;
(x) §200.470 Taxes (Including Value

Added Tax); and
(y) §200.474Travel coste.

[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75885,Dec. 19, 2014)

§200.408 Limitation on allowance of
costs.

The Federal award may be subiect to
statutory requirements that limit the
allowability of costs. When the max-
imum amount allowable under a limi-
tation is less than the total amount de-
termined in accordance with the prin-
oiples in this part, the amount not re-
ooverable under the Federal award may
not be charged to the Federal award.

§200.409 Special considerations.
In addition to the basic consider-

ations regarding the allowab1l1ty of
costs highlighted in this subtitle, other
subtitles in this part describe speoial
consideratdons and requirements appli-
cable to states, looal governments, In-
dian tribes, and lHEs. In addition, cer-
tain provisions among the items of oost
in this subpart, are only applicable to
certain types of non-Federal entitles,
as specified in the following sections:
(a) Direct and Indirect (F&A) Costs

(§§200.412 Classification of oosts
through 200.415Required oertifioations)
of this subpart;
(b) Special Oonsiderations for States,

Local Governments and Indian Tribes
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(§§200.416 Cost allooation plans and in-
direot ooat proposals and 200.417 Inter-
agency servtce) of this subpart; and
(0) Speoial Considerations for Insti-

tutions of Higher Education (§§200.418
Oosts inourred by states and local gov-
ernments and 200.419 Cost accounting
standards and disolosure statement) of
this subpart.

§200.410 Collection of unallowable
costs. '

Payments made for costs determined
to be unallowable by either the Federal
awarding agency, cognizant agency for
indireot costa, or pass-through entity,
either as direct or indirect coste, must
be refunded (fncluding' interest) to the
Federal Government in aooordanoe
with instructions from the Federal
agency that determined the costs are
unallowable unless FedeJ,'al statute or
regulation directs otherwise. See also
Subpart D-Post Federal Award Re-
quirements of this part, §§200.300 Stat-
utory and national policy requirements
through 200.309 Period of performance.

§200.411 AdJustment of previously ne-
gotiated indirect (F&A) cost rates
containing unallowable costs.

(a) Negotiated indirect (F&A) cost
rates based on a proposal later found to
have included costs that:
(1) Are unallowable as specified by

Federal statutes, regulations or the
terms and conditions of a Federal
award; or
(2) Are unallowable because they are

not allocable to the Federal awardts),
must' be adjusted, or a refund must be
made, in accordance with the require-
ments of this section. These adjust-
naents or refunds are designed to oor-
rect the proposals used to establish the
rates and do not constitute a reopening
of the rate negotiation. The adjust-
ments or refunds will be made regard-
less of the type of rate negotiated (pre-
determined, final. fixed, or provi-
sional).
(b) For rates covering a future fiscal

year of the non-Federal entity, the un-
allowable costs will be removed from
the indireot (F&A) cost pools and the
rates appropriately adjusted.
(c) For rates covering a past period,

the Federal share of the unallowable
costs will be computed for each year

§200.413

involved and a cash refund (including
interest chargeable in accordance with
applicable regulations) will be made to
the Federal Government. If cash re-
funds are made for past periods covered
by provisional or fixed rates, appro-
priate adjustments will be made when
the rates are finalized to avoid dupli-
cate recovery of the unallowable costs
by the Federal Government.
(d) For rates oovering the ourrent pe-

riod, either a rate adjustment or a re-
fund, as described in paragraphs (b) and
(c) of this section, must be required by
the cognizant agency for indirect costs.
The choice of method must be at the
discretion of the cognizant agenoy for
indirect costs, based on its judgment as
to whioh method would be most prac-
tioal.
(e) The amount 01' proportion of unal-

lowable costs included in each year's
rate will be assumed to be the same as
the amount or proportion of unallow-
able costs included in the base year
proposal used to establish the rate.

DmEOTAND INDIREOT(F&A) COSTS

§200.412 Classification of costs.
There is no universal rule for

classifying certain costs as either di-
rect or Indirect, (F&A) under every ao-
oounting system. A cost may be direot
with respeot to some specifio servtce or
function, but indirect with respect to
the Federal award or other final cost
objective. Therefore, it is essential
that eaoh item of oost incurred for the
same purpose be treated oonsistently
in like ctroumstanoes either as a direct
or an indirect (F&A) cost in order to
avoid possible double-charging of Fed-
eral awards. Guidelines for determining
direct and indirect (F&A) coats charged
to Federal awards are provided in this
subparb,

§200.418 Direct costs.
(a) General. Direct oosts are those

costs that can be identified speoifioally
with a particular final OOBt objective,
suoh as a Federal award, or other inter-
nally or externally funded activity, or
that can be directly assigned to such
aotivities relatively easily with a high
degree of accuraoy, Costs incurred for
the same purpose in like circumstances
must be treated oonsistently as either
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direct or indireot (F&A) costs. See also
§200.405 Allocable costs.
(b) Application to Federal awards.

Identification with the Federal award
rather than the nature of the goods and
services involved is the determining
factor in distinguishing direct from in-
direct (F&A) costs of Federal awards.
Typical costs oharged direotly to a
Federal award are the compensation of
employees who work on that award,
their related fringe benefit costs, the
costs of materials and other items of
expense Incurred for the Federal award.
IT dir.eotly related to a specific award,
certain costs that otherwise would be
treated as indireot oosts may also in-
olude extraordinary utility consump-
tion, the oost of materials supplied
from stook or services rendered by spe-
oialized faoilities or other institutional
service operations.
(0) The salaries of administrative and

clerical staff should normally be treat-
ed as indireot (F&A) oosts. Direot
charging of these coste may be appro-
priate only if all of the following oondi-
tions are met:
(1) Administrative' or olerioal serv-

ioesare integral to a project or aotiv-
ity;
(2) Individuals involved oan be spe-

cifioally identified with the project or
aotivity; .
(3) Suoh oosts are explicitly Included

in the budget or have the prior written
approval of the Federal awarding ageD,
oy;and
(4) The coste are not also recovered

as indireot costs.
(d) Minor· items. Any direot oost of

minor amount may be treated as an in-
direct (F&A) cost for reasons of practi-
cality where such acoounting treat-
ment for that item of oost is consist-
ently applied to all Federal and non-
Federal oost objectives. .
(e) The costs of certain aotivities are

not allowable as charges to Federal
awards. However, even though these
costs are unallowable for purposes of
computing oharxes to Federal awards,
they nonetheless must be treated as di-
reot costs for purposes of determining
indireot (F&A) cost rates and be allo-
cated their equitable share of the non-
Federal entity's indirect costs if they
represent activities whioh:
(1) Include the salaries of personnel,

:1CFRCh. II (H-15 Edition)

(2) Oooupy space, and
(3) Benefit from the non-Federal enti-

ty's indireot (F&A) coste.
(f) For nonprofit organizations, the

oosts of aotivities performed by the
non-Federal entity primarily as a serv-
ice to members, clients, or the general
public when Significant and necessary
to the non-Federal entity's mission
must be treated as direot oosts whether
or not allowable, and be allocated an
equitable share of indirect (F&A) costs,
Some examples of these types of activi-
ties Include:
(1) Maintenanoe of membership rolls,

subscriptions, publications, and related
funotions. See also §200.454 Member-
ships, subsoriptions, and professional
activity costs.
(2) Providing services and informa-

tion to members, legislative or admin-
istrative bodies, or the public. See also
§§200.454 Memberships, subsorfptione,
and professtonal activity oosts and
200.450 Lobbying.
(3) Promotion, lobbying, and other

forms of publio relations. See also
§§200.421 Advertising and publfc rela-
tions and 200.450 Lobbying.
(4) Oonferenoes except those held to

conduct the general administration of
the non-Federal entity. See also
§200.432 Conferenoes.
(5) Maintenanoe, proteotion, and in-

vestment of speoial funds not used in
operation of the non-Federal entity.
See also §200.442 Fund raising and in-
vestment management costs,
(6) Administration of group benefits

on behalf of members or olients, in-
oluding life and hospital insurance, an-
nuity 01' retirement plans, and finan-
oial aid. See also §200.431 Oornpensa-
tion-fringe benefits.
[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75885,Dec. 19, 2014)

§200.414 Indirect (F&A) costs.
(a) Facilities and Administration Classi-

fication. For major DIEs and major
nonprofit organizations, indireot (F&A)
oosts must be olassified within two
broad oategoriea: "Faoilities" and
"Administration." "Facilities" is de-
fined as depreoiation on buildings,
equipment and caprtal improvement,
interest on debt associated With cer-
tain buildings, equipment and oapital
improvements, and operations and
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maintenanoe expenses. "Administra-
tion" is defined as general admmistra-
tion and general expenses such as the
direotor's offioe, accounbing, personnel
and all other types of expenditures not
listed speoifioally under one of the sub-
oategories of "Faoilities" (Including
cross allooations from other pools,
where applioable). For nonprofit orga-
nizations, library exnenees are included
in the "Administration" oategory; for
institutions of higher eduoation, they
are inoluded in the "Facilities" oat-
egory. Major IHEa are defined as those
required to use the Standard Format
for Bubmission as noted in Appendix III
to Part 20()-Indireot (F&A) Costs Iden-
tifioation and Assignment, and Rate
Determination for Institutions of High-
er Eduoation (IREs) paragraph C. 11.
Major nonprofit organizations are
those whioh receive more than $10mil-
lion dollars in direct Federal funding.
(b) Diversity of nonprofit organizations.

Because of the diverse charaoteristics
and accountdng praotices of nonprofit
organfzatdons, it is not possible to
speoify the types of cost which may be
olassified as indirect (F&A) cost in all
situations. Identification with a Fed-
eral award rather than the nature of
the goods and servioes involved is the
determining raotor. in distinguiShing
direct from indireot (F&A) costs of
Federal awards. However, typioal ex-
amples of indirect (F&A) cost for many
nonprofit organizations may include
depreciation on buildings and equip-
ment, the costs of operating and main-
taining facilities, and general adminis-
tration and general expenses, such as
the salaries and expenses of executive
officers, personnel administration, and
accounting.

(c) Federal Agency Acceptance of Nego-
tiated Indirect Cost Rates. (See also
§200.306Cost sharing or matohing.)
(1) The negotiated rates must be ac-

oepted by all Federal awarding agen-
otes. A Federal awarding agency may
use a rate different from the negotiated
rate for a class of Federal awards or a
single Federal award only when re-
quired by Federal statute or regula-
tion, or when approved by a Federal
awarding agency head or delegate
based on dooumented justification as
described in paragraph (0)(3) of this
seotion.

§2DDA14

(2) The Federal awarding agency head
or delegate must notify OMBof any ap-
proved deviations.
(3) The Federal awarding agency

must implement, and make publicly
available, the policies, procedures and
general decision making criteria that
their programs will follow to seek and
justify deviations from negotiated
rates.
(4) As required under §200.203Notices

of funding opportunities, the :Federal
awarding agency must include in the
notioe of funding opportunity the poli-
cies relating to indirect oost rate reim-
bursement, matching, or cost share as
approved under paragraph (e)(l) of this
section. As appropriate, the Federal
agency should incorporate discussion
of these polioies into Federal awarding
agency outreach activities with non-
Federal entities prior to the posting of
a notice offunding opportunity. '
(d) Pass-through entities are' subject

to the requirements in §200.S31Re-
quirements for pass-through entities,
paragraph (a)(4).
(e) Requrrements for development

and submission of indirect (F&A) cost
rate proposals and cost allocation
plans are contained in Appendices ID-
VII and Appendix IX IUl follows:
(1) Appendix ill to Part 20()-Indireot

(F&A) Oosbs Identification and Assign-
ment, and Rate Determination for In-
stitutions of Higher Education (mEs);
(2) Appendix IV to Part 2O()-Indirtiot

(F&A) Costs Identifioation and Assign-
ment, and Rate Determination for Non-
profit Organizations;
(3) Appendix V to Part 20()-State/

Local Governmentwide Central Service
OostAltocatton Plans;
(4) Appendix VI to Part 20()-Publio

Asststanoe Cost Allocation Plans;
(5) Appendix VII to Part 200-States

and Local Government and Indian
Tribe Indirect Cost Proposals; and
(6) Appendix IX to Part 20()-Hospital

Cost Principles.
(f) In addition to the procedures out-

lined in the appendices in paragraph (e)
of this seotion, ~y non-Federal entity
that has never received a negotiated
indirect cost rate, except for those non-
Federal entities described in Appendix
VII to Part 200--States and Local Gov-
ernment and Indian Tribe Indirect Cost
Proposals, paragraph D.l.b, may eleot
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to charge a de minimis rate of 10% of
modified total direot costs (MTDO)
which may be used indefinitely.As de-
scribed in §200.403Factors affecting al-
Iowability of oosts, oosts must be con-
sistently charzed as either indireot or
direot oosts, but may not be double
oharged or inoonsistently charged as
both. If chosen, this methodology onoe
elected must be used oonsistently for
all Federal awards until such time as a
non-Federal entity chooses to nego-
tiate for a rate, which the non-Federal
entity may apply to do at any time.

(g) Any non-Federal entity that has a
current fedel'ally negotiated indireot
cost rate may apply for a one-time ex-
tension of the rates in that agreement
for a period of up to four years. This
extension will be subject to the review
and approval of the cognizant agency
for indirect costs. If an extension is
gTanted the non-Federal entity may
not request a rate review until the ex-
tension period ends. At the end of the
4-year extension, the non-Federal enti-
ty must re-apply to negotiate a rate.
Subsequent one-time extensions (up to
four years) are permitted if a renegoti-
ation is oompleted between eaoh exten-
sion request.
[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014]

§200.415 Required certifications.
Required certifications inolude:
(a) To assure that expenditures are

proper and in acoordanoe with the
terms and oonditiona of the Federal
award and approved profeot budgets,
the annual and final fisoal reports or
vouohers requesting payment under the
agreements must include a certifi-
oation, signed by an offioial who is au-
thorized to legally bind the non-Fed-
eral entity, which reads as follows: "By
signing this report, I oertify to the best
of my knowledge and pelief that the re-
port Is true, complete, and accurate,
and the expenditures, disbursements
and cash receipts are for the purposes
and objectdves set forth in the terms
and conditions of the Federal award. I
am aware that any false. fiotitious, or
fraudulent information, or the omis-
sion of any material faot, may subject
me to criminal, oivil or administrative
penalties for fraud, false statements,
false clafms or otherwise. (U.S. Oode

2 CFR Ch. II (1-1-15 Edition)

Title 18, Seotion 1001and Tltle 31, Sec-
tions 3729-3730and 3801-3812)."

(b) Certifioation of cost alloeatton
plan or indireot (F&A) cost rate pro-
posal. Eaoh oost allocation plan or in-
direct (F&A) cost rate proposal must
comply with the following:

(1)A proposal to establish a cost allo-
cation plan or an indireot (F&A) oost
rate, whether submitted to a Federal
cognizant agenoy for indirect costs or
maintained on file by the non-Federal
entity,. must be certified by tlie non-
Federal entity using the Certificate of
Cost Allocation Plan or Certificate of
Indireot Oosts as set forth in Appen-
dioes m through VIT,and Appendix IX.
The certificate must be signed on be-
half of the non-Federal entity by an in-
dividual at a. level no lower than vice
president or chief financial officer of
the non-Federal entity that submits
the proposal.

(2)Unless the non-Federal entity has
eleoted the option under §200.414Indi-
reot (F&A) costs, paragraph (f), the
Federal Government may either dis-
allow all indirect (F&A) oosts or uni-
latel'aIly establish such a plan or rate
when the non-Federal entity fails to
submit a certified proposal for estab-
lishing such a plan or rate in accord-
anoe with the requirements. Such a
plan or rate may be based upon audited
historical data 01' such other data that
have been furnished to the oognizant
agency for indireot oosts and for whioh
it can be demonstrated that all unal-
lowable costs have been exoluded.
When a cost allooation plan or indireot
cost rate is unilaterally esta.bl1shed by
the 'Federal Government because the
non-Federal entity failed to submit a
oertified proposal, the plan. or rate es-
tablished w11lbe set to ensure that po-
tentially unallowable costs wBl not be
reimbursed.

(0) Oertifications by non-profit orga-
nizations as appropriate that they did
not meet the definition of a major non-
profit organization as defined in
§200.414 Indirect (F&A) costs, para-
graph (a).

(d) See also §2oo.450Lobbying for an-
other required certifioation.
[78 FR 78608. Dec. 26, 2013, as amended at 79
FR 76666,Dec. 19, 2014]
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SPECIAL CONSIDERATIONS FOR STATES,
LOCAL GOVERNMENTS AND INDIAN
TRIBES

§·200.416 Cost allocation plans and in-
direct cost proposals.

(a) For states, local governments and
Indian tribes, certain services, suoh as
motor pools, computer centers, pur-
chastng, accountdng, etc., are provided
to operating agenoies on a centralized
basis. Since Federal awards are per-
formed within the individual operating
agenctes, there needs to be a process
whereby these oentral service costs can
be identified and asstgned to benefitted
activities on a reasonable and con-
sistent basis. The central service cost
allocation plan provides that process.
(b) Individual operating agenoies

(governmental department or agency),
normally charge Federal awards for in-
direct costs through an indireot cost
rate. A separate indirect cost rate(s)
proposal for each operating agenoy is
usually necessary to claim indirect
costs under Federal awards. Indirect
costs inolude:
(1) The indirect costs originating in

each department or agency of the gov-
ernmental unit carrying out Federal
awards and
(2) The costs of central governmental

servtces distributed through the cen-
tral service cost allooation plan and
not otherwise treated as direct costs.
(c) The requirements for development

and submission of cost allocation plans
(for central servioe costs and publio as-
sistance programs) and indirect oost
rate proposals are contained in appen-
dices IV, V and VI to this part.

§200.41'1 Interagency service.
The oost of services provided by one

agency to another within the govern-
mental unit may include allowable dl-
reot costa of the service plus a pro-
rated share of indireot costs. A stand-
ard indirect cost allowance equal to
ten peroent of the direct salary and
wage cost of providing the service (ex-
cluding overtime, shift premiums. and
fringe benefits) may be used in lieu of
determining the actual indireot costs
of the service. These services do not in-
olude centralized services included in
oentral service cost allocation plans as
described in Appendix V to Part 200---

§200.419

State/Local Government and Indian
Tribe-Wide Central Servioe Cost Allu-
oation Plans.

SPEOIAL CONSIDERATIONSFOR
INSTITUTIONS OF HIGHER EDUOATION

§200.418 C<Jsts incurred by states and
local governments.

Costs inourred or paid by a state or
100a1government on behalf of its IREs
for fringe benefit programs, such as
pension oosts and FICA and any other
costa. specifioally incurred on behalf of,
and in direct benefit to, the IREs, are
allowable costs of such IHEs whether
or not these coste are recorded in the
accounting records of the institutions,
subject to the following:
(a) The costs meet the requirements

of §§200.402 Oomposition of oosts
through 200.411 Adjustment of pre-
viously negotiated indirect (F&A) oost
rates containing unallowable costs, of
this subpart;
(b) The coats are properly supported

by approved cost allooatdon plans in ac-
cordance with applioable Federal cost
acoountdng principles in this part; and
(0) The costs are not otherwise borne

directly or indirectly by the Federal
Government.

§200.419 Cost accounting standards
and disclosure statement.

(a) An IHE that receives aggregate
Federal awards totaling $50million or
more in Federal awards subjeot to this
part in its most recently completed fis-
cal year must comply with the Cost
Acoounting Standards Board's cost ac-
counting standards looated at 48 OFR
9905.501,9905.502,9905.505,and 9905.506.
CAS-covered oontracts awarded to the
IREs are subject to the CAS require-
ments at 48 CFR 9900 through 9999and
48CFR part 30 (FAR Part 30).
. (b) Disolosure statement. An IRE that
receives aggregate Federa.l awards to-
ta,11ng $50 million or more subject to
this part during its most reoently oom-
pleted fisoal year must disclose their
oost accounting praotaces by filing a
Disolosure Statement (D8-2) , which is
reproduced in Appendix In to Part
200-Indirect (F&A) Costs Identifioa-
tion and Assignment, and Rate Deter-
mination for Institutions of Higher
Eduoation (IHEs). With the approval of
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the cognizant agenoy for indirect costs,
an !HE may meet the D8--2 submission
by submitting the 08--2 for each busi-
ness unit that received ~fjO million or
more in Federal awards.

(1) The 08--2 must be submitted to
the cognizant agency for indirect costs
with a copy to the IHEJ's cognizant
agenoy for audit.
(2) An !HE is responsible for main-

taining an accurate D8-2 and com-
plying with disclosed cost accounting
praotioes. An IRE must file amend-
ments to the 08--2 to the cogmsant
agenoy for indirect 'costs six months in
advance of a disclosed practioe being
changed to comply with a new or modi-
fied standard, or when a praotioe is
changed for other reasons. An IRE may
proceed with implementing the change
only if it has not been notified by the
Federal cognizant agenoy for indirect
oosts that either a longer period will be
needed for review 01' there are concerns
with the potential change within the
six months period. Amendments of a
08--2 may be submitted at any time.
Resubmission of a complete, updated
D8--2 is discouraged except when there
are extensive changes to disclosed
praotaoes,

(3) Cost and funding adjustments. Cost
adjustments must be made by the oog-
ntzant agency for indirect oosts if an
!HE fails to comply with the cost poli-
oies in this part or fails to oonsistently
rollow its established 01' disclosed cost
aocountmg practices when estimating,
acoumulating or reporting the costs of
Federal awards, and the aggregate oost
impact on Federal awards is material.
The cost adjustment must normally be
made on an aggregate basis for all af-
fected Federal awards through an ad-
justment of the mE's future F&A oosts
rates or other means considered appro-
priate by the cognizant agency for indi-
rect oOBtS.Under the terms of CAS cov-
ered contracts, adjustments in the
amount of funding provided may also
be required when the estimated pro-
posal costs were not determined in ao-
oordanoe with established cost ao-
counting practices.

(4) Overpayments. Excess amounts
paid in the aggregate by the Federal
Government under Federal awards due
to a noncompltant cost accounting
practioe used to estimate, accumulate,

2 CFR en, II (1-1-15 Edition)

or report coste must be credited or re-
funded. as deemed appropriate by the
cognisanb agency for iridireot costs, In-
terest appltcabls to the exoese amounts
paid in the aggregate during the period
of noncompliance must also be deter-
mined and oolleoted in accordance with
applicable Federal agency regulations.

(6) Compliant cost accounting practice
changes. Ohanges from one compliant
oost accounting practice to another
oompliant praotice that are approved
by the cognizant agenoy for indirect
oosts may require cost adjustments if
the change has a material effect on
Federal awards and the changes are
deemed appropriate by the oognizanf
agency for ind11'ect costs.

(6) Responsibilities. The cognisant
agency for indireot cost must:

(1) Determine cost adjustments for
all Federal awards in the aggregate on
behalf of the Federal Government. Ac-
tiona of the cognizant agency for indi-
reot cost in making cost adjustment
determinations must be coordinated
with all affected Federal awarding
agencies to the extent necessary.
(11)Prescribe guidelines and establish

internal procedures to promptly deter-
mine on behalf of the Federal Govern-
ment that a 08-2 adequately discloses
the IRE's cost acoounting practices
and that the disclosed praotices are
compliant with applioable CAS and the
requirements of this part.
(iii) Distribute to all affeoted Federal

awarding agencies any D8--2determina-
tion of adequacy 01' noncompltance.
[78 FR 76606. Dec. 26. 2013, as amended at 79
FR 76886, Dec. 19. 2014)

GENERALPROVISIONS FOR SELEOTED
ITEMS OF COST

§200.420 Oonetderatfons for selected
items of CDSt.

This section provides principles to be
applied in establishing the al10wability
of oertain items Involved In deter-
mining cost, in addition to the require-
ments of Subtitle II. Basic Oonsider-
ations of this subpart. These principles
apply whether 01' not a particular item
of oost is properly treated as direct
cost or indirect (F&A) cost. Failure to
mention a particular item of cost Is
not intended to imply that it is either
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allowable or unallowable; rather, deter-
mination as to allowability in each
case should be based on the treatment
provided for similar or related items of
cost, and based on the principles de-
soribed in §§200.402 Composition of
costs through 200.411 Adjustment of
previously negotiated indirect (F&A)
cost rates oontaining unallowable
coats, In oase of a discrepanoy between
the provisions of a speoific Federal
award and the provisions below, the
Federal award governs. Criteria out-
lined in §200A03 Faotors affeoting al-
lowability of costs must be applied in
determining al1owability. See also
§200.102 Exoeptions.

§200.421 Adverlising and public rela-
tions.

(a) The term advertising costs means
the oosts of advertising media and cor-
ollary administrative costs. Adver-
tising media inolude magazines, news-
papers, radio and television, direct
mail, exhibits, electronic or computer
transmittals, and the like.
(b) The only allowable advertising

costs are those which are solely for:
(1) The reoruitment of personnel re-

quired by the non-Federal entity for
performanoe of a Federal award (See
also §200.463 Recruiting oosts);
(2) The procurement of goods and

services for the performanoe of a Fed-
eral award;
(5) The disposal of scrap or surplus

materials acquired in the perrormance
of a Federal award exoept when non-
Federal entities are reimbursed for dis-
posal costs at a predetermined amount;
or
(4) Program outreaoh and other ape-

cifio purposes neoessary to meet the re-
quirements of the Federal award.
(0) The term "publio relations" in-

cludes community. relations and means
those aotivities dedioated to maintain-
ing the image of the non-Federal entity
or maintaining or promoting under-
standing and favorable relations with
the oommunity or publio at large or
any segment of the public.
(d) The only allowable publio rela-

tions costs are:
(1) Costs specifioally required by the

Federal award:
(2) Costs of oommunicating with the

publio and press pertaining to specifio

§200.424

aotivities or accomplfshments which
result from performanoe of the Federal
award (these costs are considered nee-
essary all part of the outreach effort for
the Federal award); or
(3) Costs of conducting general liai-

son with news media and government
public relatione offioers, to the extent
that such aotivities are limited to com-
munioation and liaison necessary to
keep the public informed on matters of
public concern, such as notices of fund-
ing opportunities, finanoial matters,
etc.
(e) Unallowable advertising and pub-

110 relations costs Include the fol-
lowing:

(1) All advertising and public rela-
tions costs other than as speoified in
paragraphs (b) and (d) of this seotion;
(2) Costs of meetings, oonventions,

convocations, or other events related
to other aotivities of the entity (see
also §200.432 Conferenoes), inoluding;

(1) Costs of displays, demonstratdons,
and exhibits;

(H) Costs of meeting rooms, hospi-
tality suites, and other speotal facili-
ties used in oonjunction with shows
and other special events; and
(iii) Salaries and wages of employees

engaged in setting up and displaying
exhibits, making demonstrations, and
providing briefings;
(3) Oosts of promotional items and

memorab1l1a, Including models, gifts,
and souvenirs;
(4) Oosts of advertising and public re-

latlons designed solely to promote the
non-Federal entity.

§200.422 Advililory councils.
Oosts incurred by advisory councils

or committees are unallowable unless
authorized by statute, the Federal
awarding ageDCYor as an indirect oost
where allocable to Federal awards. See
§200.444 General costa of government,
applicable to states, local governments
and Indian tribes.

§200.423 Alcoholic beverages.
Costs of alooholio beverages are unal-

lowable.

§200.424 Alumni/ae activities,
Costs incurred by IHEa for, or in sup-

port of, alumni/ae activities are unal-
lowable.
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§200.425 Audit services.
(a) A reasonably proportionate share

of the costs of audits required by, and
performed in accordance with, the Sin-
gle Audit Act Amendments of 1996 (31
U.S.O. 7501-7507),as implemented by re-
quirements of this part, are allowable.
However, the following audit costs are
unallowable:
(1) Any costs when audits required by

the Single Audit Act and Subpart F-
Audit Requirements of this part have
not been conducted or have been con-
duoted but not in accordance there-
with; and
(2) Any costs of auditing a non-Fed-

eral entity that is exempted from hav-
ing an audit conducted under the Sin-
gle Audit Aot and Subpart F-Audit
Requirements of this part because its
expenditures under Federal awards are
less than $750,000during the non-Fed-
eral entity's fisoal year.
(b) The costs of a finanoial statement

audit of a non-Federal entity that does
not ourrently have a Federal award
may be included in the indirect cost
pool for a cost allocation plan or indi-
rect oost proposal.
(c) Pass-through entities may charge

Federal awards for the cost of agreed-
upon-procedures engagements to mon-
itor subrecipients (in accordance with
Subpart D-Post Federal Award Re-
quirements of this part, §§200.330Sub-
recipient and contractor determina-
tions through 200.332 Fixed Amount
Subawards) who are exempted from the
requirements of the Single Audit Aot
and Subpart F-Audit Requirements of
this part. This cost is allowable only if
the agreed-upon-procedures engage-
ments are:
(1) Oonducted in accordanoe with

GAGAS attestation standards;
(2) Paid for and arranged by the pass-

through entity; and
(3) Limited in scope to one or more of

the following types of compliance re-
quirements: activities allowed or
unallowed; allowable oosts/cost prin-
ciples: eligibility; and reporting.

§200.426 Bad debts.
Bad debts (debts which have been de-

termined to be uncorlectable), inolud-
ing losses (whether actual or esti-
mated) arising from uncolleotable ao-
oounts and other claims, are unallow-

2 CFRen, II (1-1-15 EdiHon)

able. Related colleotion costs, and re-
lated legal costs, artslng' from such
debts after they have been determined
to be unoollectable are also unallow-
able. See also §2oo.428 Oolleotions of
improper payments.

§200.427 Bonding costs.
(a) Bonding costs arise when the Fed-

eral awarding a.gency requires asaur-
ance against finanoial loss to itself or
others by reason of the aot or default
of the non-Federal entity. They arise
also in instanoes where the non-Fed-
eral entity requires similar assurance,
including: bonds as bid, performance,
pa.yment, advance pa.yment, infringe-
ment, and fidelity bonds for employees
and offioials.
(b) Oosts of bonding required pursu-

ant to the terms and oonditions of the
Federal award are allowable.
(0) Costs of bonding required by the

non-Federal entity in the general con-
duct of its operations are allowable as
an indireot cost to the extent that such
bonding is in acoordanoe with Bound
business praotioe and the rates and pre-
miums are reasonable under the cir-
cumstances.

§200.428 Collections of improper pay-
ments.

The costs inourred by a non-Feder-al
entity to reoover improper payments
are allowable as either direot or indi-
reot costs, a.s appropriate. Amounts
oollected may be used by the non-Fed-
eral entity in aooordanoe with cash
management standards Bet forth in
§200.305Payment.

§200.429 Commencement and convoca-
tion coste,

For IHEs, costs Incurred for com-
mencements and convooations are un-
allowable; except as provided for in Ap-
pendix III to Part 200-Indireot (F&A)
Oosts Identification and Assignment,
and Rate Determination for Institu-
tions of Higher Education (IHEs), para-
graph (B)(9) Student Administration
and Services, as student aotivity costs,

§200.430 Compensation-personal
services.

(a) General. Oompensatdon for per-
sonal services includes all remunera-
tion, paid currently or accrued, for
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services of employees rendered during
the period of performance under the
Federal award. inoluding but not nee-
essarily. limited to wages and salaries.
Compensation for personal services
may also include fringe benefits which
are addressed in §200.431 Compensa-
tion-fringe benefits. Costs of com-
pensation' are allowable to the extent
that they satiSfY the speotrto require-
ments of this part, and that the total
oompensation for individual employ-
ees:

(1) Is reasonable for the servioes ren-
dered and conforms to the established

.written policy of the non-Federal enti-
ty consistently applied to both Federal
and non-Federal aotivities;

(2) Follows an appointment made in
accordance with a non-Federal entity's
laws and/or rules or written polioies
and meets the requirements of Federal
statute, where applioable; and

(8) Is determined and supported as
provided in paragraph (1) of this seo-
tion, Standards for Dooumentation of
Personnel ExpenBes. when applicable.

(b) Reasonableness. Oompensatdon for
employees engaged in work on Federal
awards will be oonsidered reasonable to
the extent that it is consistent with
that paid for similar work in other ac-
tivities of the non-Federal entity. In
oases where the kinds of employees re-
quired for Federal awards are not found
in .the other activities of the non-Fed-
eral entity, compensation will be con-
sidered reasonable to the extent that it
is comparable to that paid for similar
work in the labor market in which the
non-Federal entity competes for the
kind of employees involved.

(0) Professional aotlvities outside the
non-Federal entity. Unless an arrange-
ment is specifically authorized by a
Federal awarding agenoy, a non-Fed-
eral entity must follow its written non-
Federal entity-wide polioies and prac-
tices concerning the permissible extent
of professional services that can be pro-
vided outside the non-Federal entity
for non-organizational compensatton.
Where suoh non-Federal entity-wide
written policies do not exist or do not
adequately define the permissible ex-
tent of oonsulting or other non-organi-
zational aotivities undertaken for
extra outside pay. the Federal Govern-
ment may require that the effort of

§200A30

professional staff working on Federal
awards be allocated between:

(1) Non-Federal entity activities, and
(2) Non-organizational professional

aotivities. If the Federal awarding
agency oonsiders the extent of non-or-
ganizational professional effort exces-
sive or inoonsistent with the oonfliots-
of-interest terms and oonditions of the
Federal award. appropriate arrange-
ments governing oompensataon will be
negotiated on a case-by-case basis.

(d) Unallowable costs. (1) Costs which
are unallowable under other sections of
these principles must not be arlowable
under this seetdon solely on the basis
that they constitute personnel com-
pensation.

(2) The allowable oompensation for
certain employees is subjeot to a ceil-
ing in accordance with statute. For the
amount of the ceiling for cost-reim-
bursement contracts. the oovered com-
pensation subject to the cetltng, the
covered employees, and other relevant
provisions, see 10 U.S.C. 2824(e)(1)(P),
and 41 U.S.C. 1127 and 4304(a)(16).For
other types of Federal awards. other
statutoryce11ings may apply.

(e) Special ctmsiderations. Special con-
siderations in determining allowab1l1ty
of compensation will be given to any
change in a non-Federal entity's com-
pensation policy reaulting in a substan-
tial Increase in its employees' level of
oompensation (particularly when the
ohange was concurrent with an in-
crease in the ratio of Federal awards to
other activities) or any ohange in the
treatment of all.owabllity of speoific
types of compensation due to ohanges
in Federal polioy.

(f) Incentive compensation. Inoentive
compensation to employees based on
cost reduction. or efficient perform-
ance. suggestion awards. safety awards.
etc .• is allowable to the extent that the
overall oompensation is determined to
be reasonable and such oosts are paid
or accrued pursuant to an agreement
entered into in good faith between the
non-Federal entity and the employees
before the services were rendered. or
pursuant to an established plan fol-
lowed by the non-Federal entity so
consistently as to imply. in effect, an
agreement to make such payment.
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(g) Nonprofit organizations. For COID-
pensatton to members of nonprofit or-
ganizations, trustees, directors, associ-
ates, officers, or the immediate fami-
lies thereOf, determination must be
made that such compensatton is rea-
sonable for the actual personal services
rendered rather than a distribution of
earnings in excess of oosts. This may
include direotor's and executive com-
mittee member's fees, incentive
awards, allowances for off-site pay, in-
oentive pay, looation allowances, hard-
ship pay, and oost-of-living differen-
tials.

(b) Institutions of higher education
(IHEs). (1) Oertain conditions require
special oonsideration and possible limi-
tations in determining allowable per-
sonnel compensation oosts under Fed-
eral awards. Among such conditions
are the following:
(1) Allowable aonivltaes. Charges to

Federal awards may Include reasonable
amounts for activities oontributing
and direotly related to work under an
agreement, suoh as delivering special
lectures about specific aspects of the
ongoing activity, writing reports and
arblcles, developing and maintaining
protooois (human, animals, sto.), man-
aging substanoea/ohemtcals, managing
and seourms project-specific data, co-
ordinating research subjects, partici-
pating in .appropriate seminars, oon-
sultiJig with oolleagues and graduate
students, and attending meetings and
conferenoes.
(ii) Incidental activities. Incidental

activities for which supplemental com-
pensation is allowable under written
institutional pol1oy (at a rate not to
exceed institutional base salary) need
not be Included in the records described
in paragraph (i) or this seotion to dt-
reotly charge payments of incidental
activities, such aotivities must either
be specifically provided for in the Fed-
eral award budget or receive prior writ-
ten approval by the Federal awarding
agenoy. .

(2) Salary basis. oharges for work per-
formed on Federal awards by faculty
members during the academic year are
allowable at the IBS rate. Except as
noted in paragraph (h)(l)(ii) of this sec-
tion, in no event will charges to Fed-
eral awards, irrespective of the basis of
computation, exceed the proportionate

2 CFR Ch. II (l-l-1!i Edition)

share of the IBS for that period. This
principle applies to all members of fac-
ulty at an institution. ms is defined as
the annual compensation paid by an
IHE for an individual's appointment,
whether that individual's time is spent
on research, instruotion, administra-
tion, or other aotivities. ms excludes
any income that an individual earns
outside of duties performed for the
IRE. Unless there is prior approval by
the Federal awarding agency, charges
of a faculty member's salary. to a Fed-
eral award must not exceed the propor-
tionate share of the ms for the period
during which the faculty member
worked on the award.

(3) Intra-Institution of Higher Edu-
cation (IHE) oonsulttng. Intra-JHE con-
sulting by faculty Is assumed to be Un-
dertaken as an mE obligation requir-
ing no compensation in addition to
IEB. However, in unusual caees where
consultation is across departmental
Imes or involves a separate' or remote
operation, and the work performed by
the faculty member is in addition to
his or her regular responsibilities, any
charges for such work representing ad-
ditional compensatdon above IES are
allowable provided that such con-
sultdng arrangements are specifically
provided for in the Federal award or
approved in writing by the Federal
awarding agency.
(4) Extra Servioe Pay normally rep-

resents overload compensation, subjeot
to fnstdtutional compensatton ponotes
for services above and beyond ms.
Where extra service pay is a result of
Intra-IRE oonsulting, it is subject to
the same requirements of paragraph (b)
above. It is allowable if all of the fol-
lowing conditions are met;
(1) The non-Federal entity estab-

Itshos coneietent written policies which
apply uniformly to all faculty mem-
bers, not just those working on Federal
awards.
(11) The non-Federal entity estab-

lishes a consistent written definition of
work covered by !BS whioh is specifio
enough to determine conclusively when
work beyond that level has occurred.
This may be desoribed in appointment
letter'S or other documentations.
(ili) The eupplementatdon amount

paid is commensurate with the IBS
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rate of pay and the amount of addi-
tional work performed. See paragraph
(h)(2) of this seotion.

(iv) The salaries, as supplemented,
fall within the salary struoture and
pay ranges established by and docu-
mented in writing or otherwise applica-
ble to the non-Federal entity.

(v) The total salaries charged to Fed-
eral awarde inoluding extra service pay
are subject to the Standards of Docu-
mentation as desoribed in paragraph (i)
of trns eeotaon.

(5) Periods outside the academic year.
(i) Exoept as apeoified for teaching ao-
tivity in paragraph (h)(5)(H) of this sec-
tion, charges for work performed by
faculty members on Federal awards
during periods not included in the base
salary period will be at a rate not in
excess of the IBS.

(H) Charges for teaching aotivities
performed by faculty members on Fed-
eral awards during periods not inoluded
in IBS period will be based on the nor-
mal written policy of the IRE gov-
erning oompensabion to faoulty mem-
bers for teaohing assignments during
such periods.

(6) Part-time faculty. Oharges for work
performed on Federal awards by fac-
ulty members having only part-time
appointments will be determined at a
rate not in excess of that regularly
paid for part-time assignments.

(7) Sabbatical leave costs. Rules for
sabbatical leave are as follow:

(1) Oosts of leaves of absence by em-
ployees for performance of graduate
work or sabbatdeal study, travel, or re-
search are allowable provided the IHE
has a uniform written policy on sab-
batdcal leave for persons engaged in in-
struction and persons engaged in re-
search, Suob costs will be allocated on
an equitable basis among all related
activities of the IRE,

(ii) Where sabbatioal leave is in-
oluded in fringe benefits for whioh a
oost is determined for assessment as a
direot charge, the aggregate amount of
such assessments applicable to all
work of the institution during the base
period must be reasonable in relation
to tbe IHE's actual experience under
its sabbatical leave policy.

(8) Salary rates for non-faculty mem-
bers. Non-faculty full-t1me professional
personnel may also earn "extra service

§200,430

pay" in accordance with the non-Fed-
eral entity's written policy and con-
sistent with paragraph (h)(l)(i) of this
section.

(i) Standards for Documentation oj Per-
sonnel Expenses (1) Oharses to Federal
awards for salaries and wages must be
based on records that accurately re-
flect the work performed. These
records must:

(1)Be supported by a system of inter-
nal control which provides reasonable
assurance that the charges are aOCU-
rate, allowable, and properly allooated;
(U) Be inoorporated into the official

reoords of the non-Federal entity;
(iii) Reasonably refleot the total ao-

tivity for wh1ch the employee is oom-
pensated by the non-Federal entity,
not exceeding 100%of compensated ac-
tivities (for IHE, this per the IHE's def-
inition of IBS):

(tv) Enoompass both federally as-
sisted and all other activities com-
pensated by the non-Federal entity on
an integrated basis, but may include
the use of subsidiary records as defined
in the non-Federal entity's written pol-
ioy;

(v) Comply with the established ac-
counting poltotes and practices of the
non-Federal entity (See paragraph
(h)(1)(11)above for treatment of inci-
dental work for mEs.); and

(vi) [Reserved]
(vii) Support the distribution of the

employee's salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one Fed-
eral award; a Federal award and non-
Federal award; an indirect cost activ-
ity and a direct cost aotivity; two or
more indirect activities which are allo-
oated using different allocation bases;
or an unallowable actdvity and a dlrect
or indirect cost activity.

(v11i) Budget estimates (i.e., esti-
mates determined before the services
are performed) alone do not qualify as
support for charges to Federal awards,
but may be used for interIm acoounting
purposes, provided that:

(A) The system for establishing the
estimates produoes reasonable approxi-
mations of the activity actually per-
formed; ,

(B) Significant changes in the cor-
responding work activity (as defined by
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the non-Federal entity's written pnli-
cies) are identified and entered into the
records in a timely manner. Short term
(such as one or two months) fluotua-
tion between workload categories need
not be considered as long as the dis-
tribution of salaries and wages is rea-
sonable over the longer term; and

(C) The non-Federal entity's system
of internaJ oontrols inoludes prooesses
to review after-the-fact interim
charges made - to a Federal awards
based on budget estimates. All nec-
essary adjustment must be made such
that the final amount charged to the
Federal award is accurate, allowable,
and properly allocated.

(ix) Because practices vary as to the
activity oonstituting a full workload
(for rHEs, lES), records may reflect
categories of activities expressed as a
percentage distribution of total activi-
ties.

(x) It is recognized that teaching, reo
search. service, and administration are
often inextricably intermingled in an
academic setting. When recording sala-
ries and wages charged to Federal
awards for illEs. a precise assessment
of factors that contribute to costs is
therefore not always feasible, nor is it
expected.

(2) For records whioh meet the stand-
ards required in paragraph (i)(l) of this
section, the non-Federal entity wlll not
be required to provide additional sup-
port or documentation for the work
performed, other than that referenced
in paragraph (i)(3) of this section.

(3) In accordance with Department of
Labor regulations implementing the
Fair Labor Standards Act (FLSA) (29
CFR part 516), charges for the salaries
and wages of nonexempt employees. in
addition to the supporting documenta-
tion described in this seotron, must
also be supported by records Indtcatdng
the total number of hours worked eaoh
day.

(4) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements on Federal awards
must be supported in the same manner
as salaries and wages claimed for reim-
bursement from Federal awards.

(5) For states. local governments and
Indian tribes. substitute prooesses or
systems for allocating salaries and
wages to Federal awards may be used

2 CFRCh. II (1-1-15 Edition)

in place of or in addition to the records
desoribed in paragraph (1) if approved
by the cognizant agenoy for indireot
cost. Sucb systems may include, but
are not limited to, random moment
sampling, "rolling" time studies, case
counts, or other quantifiable measures
of work performed.
(1) Substitute systems whioh use

sampling methods (primarily for Tem-
porary Assistance for Needy Families
(TANF), the Supplemental Nutrition
Aesistance Program (SNAP), Medicaid,
and other publio assistanoe programs)
must meet acceptable statistioal sam-
pling standards Including:

(A) The sampling universe must in-
clude all of the employees whose sala-
ries and wages are to be allooated
based on sample results except as pro-
vided in paragraph (i)(5)(iii) of this sec-
tfon:
(B) The entire time period involved

must be covered by the sample; and
(C) The results must be statistically

:valid and applied to the period being
sampled.

(ii) Allooating oharges for the sam-
pled employees' supervisors. olerioal
and support staffs, based on the results
of the sampled employees. wlll be ac-
ceptable.

(111) Less than full oompliance with
the statistioal sampling standards
noted In subaeotdon (5)(i) may be ao-
oepted by the oognizant agency for in-
direot oosts if it concludes that the
amounts to be allocated to Federal
awards will be minimal, or if 'it con-
eludes that the system proposed by the
non-Federal entity will result in lower
costs to Federal awards than a system
'which complies with the standards.

(6) Cognizant agencies for indireot
costs are encouraged to approve alter-
native proposals based on outoomes
and milestones for program perform-
ance where these are olearly docu-
mented. Where approved by the Federal
cosmzant asenov for indireot costs.
these plane are acceptable as an alter-
native to the requirements of para-
graph (i)(1).of this section.

(7) For Federal awards of similar pur-
pose aotivity or instanoes of approved
blended funding, a non-Federal entity
may submit performance plans that in-
corporate funds from multiple Federal
awards and account for their combined
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use .based on performance-oriented
metrics, provided that such plans are
approved in advance by all involved
Federal awarding agencies. In these in-
stances, the non-Federal entity must
submit a request for waiver of the re-
quirements based on documentation
that describes the method of charging
costa, relates the charging of costs to
the specific activity that is applicable
to all fund sources, and is based on
quantifiable measures of the activity
in relation to time charged.
(8) For a non-Federal entity where

the records do not meet the standards
described in this section, the Federal
Government may require personnel ac-
tivity reports, including presoribed oer-
tifioations, or equivalent dooumenta-
tion that support the records as re-
quired in this seotdon,
[78 FR 76606, nee. 26, 2013, as amended at 79
FR 75886,Deo. 19, 2014J

§200.481 Compenaotion-fringe bene-
fita.

(a) Fringe benefits are allowances
and services provided by employers to
their employees as oornpensatton in ad-
dition to regular salaries and ·wages.
Fringe benefits include, but are not
limited to, the coats of leave (vacation,
family-related, sick or military), em-
ployee insurance, pensions, and unem-
ployment benefit plans. Except as pro-
vided elsewhere in these prinoiples, the
costs of fringe benefits are allowable
provided that the benefits are reason-
able and are required by law, non-Fed-
eral entity-employee agreement, or an
established polioy of the non-Federal
entity.
(b) Leave. The cost of fringe' benefits

in the form of regular compensation
paid to employees during periods of au-
thorized absences from the job, such as
for annual leave, family-related leave,
sick leave, holidays, court leave, mili-
tary leave, administrative leave, and
other similar benefits, are allowable if
all of the following oriteria are met:

(1) They are provided under estab-
lished written leave policies;
(2) The costs are equitably allocated

to all related activities, Including Fed-
eral awards; and,
(3) The accounting basis (cash or ao-

orual) selected for costing each type of
leave is conststentlv followed by the

§20D,431

non-Federal entity or specified group-
ing of employees.
(1) When a non-Federal entity uses

the cash basis of accounting, the cost
of leave is recognized in the period that
the leave is taken and paid for. Pay-
ments for unused leave when an em-
ployee retires or terminates employ-
ment are allowable in the year of pay-
ment.

(11) The accrual basis may be only
used for those types of leave for which
a liability as defined by GAAP exists
when the leave is earned. When a non-
Federal entity uses the accrual basis of
accounting, allowable leave costs are
the lesser of the amount accrued 01'
funded.
(c) The cost of fringe benefits in the

form of employer oontributions or ex-
penses for social seouri ty; employee
life, health, unemployment, and work-
er's compensation insurance (exoept as
indicated in §200.447 Insurance and in-
demnification); pension plan costs (see
parag-raph (1) of this section); and other
similar benefits are allowable, provided
such benefits are granted under estab-
lished written pcliotes, Suoh benefits,
must be allocated to Federal awards
and all other aotivities in a manner
consistent with the pattern of benefits
attributable to the -Indivtduals or
group(s) of employees whose salaries
and wages are chargeable to such Fed-
eral awards and other aotivities, and
charged as direct or indireot oosts in
accordance with the non-Federal enti-
ty's accounting practdces.
(d) Fringe benefits may be assigned

to cost objectives by identifying spe-
oific benefits to speoifio individual em-
ployees or by allocating on the basis of
entity-wide salaries and' wages of the
employees receiving the benefits. When
the allocation method is used, separate
allooations must be made to selective
groupings of employees, unless the
non-Federal entity demonstrates that
costs 1n relationship to salaries and
wages do not differ significantly for
different groups of employees.
(e) Insurance. See also §200.447 Insur-

ance and indemnification, paragraphs
(d)(1) and (2).
(1) Provisions for a reserve under a

self-insurance program for unemploy-
ment compensation or workers' com-
pensation are allowable to the extent
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that the provisions represent reason-
able estimates of the liabilities for
such compensation, and the types of
coverage, extent of coverage, and rates
and premiums would have been allow-
able had insurance been purchased to
covel' the risks. However, provisions for
self-insured liabilities which do not be-
come payable for more than one year
after the provision is made must not
exceed the present value of the lIabil-
ity.

(2) Oosts of insurance on the lives of
trustees, officers. or other employees
holding postttons of similar responsi-
bility are allowable only to the extent
that the insurance represents addi-
tional compensation. The costs of such
tnsuranoe when the non-Federal entity
is named as beneficiary are unallow-
able. '

(3) Actual claims paid to or on behalf
of employees or former employees for
workers' compensation, unemployment
compensation, severance pay. and simi-
lar employee benefits «.s..post-retire-
ment health benefits), are allowable in
the year of payment provided that the
non-Federal entity follows a. consistent
costing policy.

(f) Automobiles, That portion of auto-
mobile costs furnished by the entity
that relates to personal use by employ-
ees (including transportation to and
from work) is unallowable as fringe
benefit or indirect (F&A) costs regard-
less of whether the cost is reported as
taxable income to the employees,

(g) Pension Plan Costs. Pension plan
costs which are incurred in accordance
with the established policies of the
non-Federal entity are allowable. pro-
vided that:

(1) Suoh policies meet the test of rea-
sonableness.

(2)The methods of cost allocation are
not discriminatory.

(3) For entities uatng accrual based
accounting, the cost assigned to each
fiscal year ts determined in acoordance
with GAAP.

(4) The costs assigned to a given fis-
cal year are funded for all plan partioi-
pants within six months after the end
of that year. However, inoreaseeto nor-
mal and past service pension costs
caused by a delay in funding the actu-
arial liability beyond 30 calendar days
after each quarter of the year to whioh

2 CFR en, II (H-15 Edition)

such coste are assignable are unallow-
able. Non-Federal entity may elect to
follow the "Oost Acoounting Standard
for Oomposition and Measurement of
Pension Costs" (48CFR 9904.412).

(5) Pension plan termination insur-
ance premiums paid pursuant to the
Employee Retirement Income Security
Aot (ERISA) of 1974 (29 U.S.C. 1301-1461)
are allowable. Late payment oharges
on such premtums are unallowable. Ex-
cise taxes on accumulated funding deff-
oienoies and other penalties imposed
under ERISA are unallowable.

(6) Pension plan costs may be com-
puted using a pay-as-you-go method or
an acceptable actuarial cost method in
accordance with established written
policies of the non-Federal entity.

(i) For pension plans financed on a
pay-as-YOU-gOmethod, allowable costs
will be limited to those representing
actual payments to retirees or their
benefioiaries.

(11) Pension costs calculated using an
actuarial cost-based method reoognized
by aAAP are allowable for a given fis-
cal year if they are funded for that
year within six months after the end of
that year. Costs funded after the six
month period (or a later period agreed
to by the cognizant asenov for indirect
costs) are allowable in the year funded.
The cognizant agency for indirect costs
may agree to an extension of the Bix
month period if an appropriate adjust-
ment is made to oompensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursement and the non-Federal enti-
ty'S contribution to the penston fund.
Adjustments may be made by cash re-
fund or other equitable procedures to
compensate the Federal Government
for the time value of Federal reim-
bursements in excess of contributions
to the pension fund.

(iii) Amounts funded by the non-Fed-
eral entity in excess of the aotuarially
determined amount for a fiscal year
may be used as the non-Federal enti-
ty'S oontribution in future periods,

(iv) When a non-Federal entity con-
verts to' an acceptable actuarial cost
method, as defined by GAAP, and funds
pension oosbs in accordance with this
method, the unfunded liability at the
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time of conversion is allowable if am-
ortized over a period of years in accord-
ance with GAAP.
(v) The Federal Government must re-

ceive an equitable share of any pre-
vioUSly allowed pension costs (includ-
ing earnings' thereon) which revert or
inure to the non-Federal entity in the
form of a refund, Withdrawal, or other
credit.
(h) Post-Retirement Health. Post-re-

tirement health plans (PRHP) refers to
costs of health insurance or health
services not included in a pension plan
covered by paragraph (g) of this section
for' retirees and their spouses, depend-
ents, and survivors. PRHP costs may
be computed using a pay-as-you-go
method or an acceptable actuarial cost
method in accordance with established
written policies of the non-Federal en-
tity.
(1) For PRHP financed on a pay-as-

you-go method, allowable costs will be
limited to those representing actual
payments to retirees or their bene-
ficiaries.
(2) PRHP costs oalculated using an

actuarial cost method recognized by
GAAP are allowable if they are funded
for that year within six months after
the end of that year. Costs funded after
the six month period (or a later period
agreed to by the cognizant agency) are
allowable in the year funded. The Fed-
eral cognizant agenoy for indirect costs
may agree to an extension of the six
month period if an appropriate adjust-
ment is made to compensate for the
timing of the charges to the Federal
Government and related Federal reim-
bursements and the non-Federal enti-
ty's oontributions to the PRHP fund.
Adjqstments may be made by cash re-
fund, reduction in current year's PRHP
oosts, or other equitable prooedures to
compensate the Federal Government
for the time value of Federal reim-
bursementa in excess of contributions
to the PRHP fund.
(3) Amounts funded in excess of the

actiuarlal ly determined amount for a
fiscal year may be used as the Federal
Government's contribution in a future
perlod.
(4) When a non-Federal entity oon-

verts to an acceptable actuarial cost
method and funds PRHP costs in ac-
oordance with this method, the initial

§200.431

unfunded liability attributa.ble to prior
years is allowable if amortized over a
period of years in accordance with
GAAP, or, if no such GAAP period ex-
ists, over a period negotiated with the
cognizant agency for indireot costs.
(5) To be allowable in the current

year, the PRHP oosts must be paid ei-
ther to:
(i) An insurer or other benefit pro-

vider as current year costs or pre-
miums, or
(ii) An insurer or trustee to maintain

a trust fund or reserve for the sale pur-
nose of providing post-retirement bene-
fits to retirees and other beneficiaries.
(6)The Federal Government must re-

oeive an equitable share of any
amounts of previouSly allowed post-re-
tirement benefit costs (including earn-
ings thereon) which revert or inure to
the non-Federal entity in the form of a
refund. withdrawal, or other credit.
(i) Severance Pay. (1) Severance pay.

also commonly referred to as dismissal
wages. is a payment in addltdon.to reg-
ular salartee and wages, by non-Federal
entities to workers whose employment
is being terminated. Costs of severance
pay are allowable only to the extent
that in eaoh case, it is required 'by (a)
law. (b) employer-employee agreement,
(c) established policy that constitutes,
in effeot, an implied agreement on the
non-Federal entity's part, or (d) cir-
cumstances of the particular employ-
ment.
(2) Costs of severance payments are

divided into two oategortes as follows:
(i) Actual normal turnover severance

payments must be allocated to all ac-
tivities; or, where the non-Federal en-
tity provides for a reserve for normal
severances, such method will be ac-
ceptable if the charge to current oper-
ations is reasonable in light of pay-
ments aotually made for normal
severances over a representative past
period, and if amounts charged are al-
located to all aottvtttee of the non-Fed-
eral entity.
(ii) Measurement of costs of abner-

malar mass severance pay by means of
an accrual will not achieve equity to
both parties. Thus, accruals for this
purpose are not allowable. However.
the Federal Government recognizes its
obligation to partdcipate, to the extent
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of its fair share, in any spectric pay-
ment. Prior approval by the Federal
awarding agency or cognizant agency
for indirect cost, as appropriate, 1s re-
quired.
(3) coste incurred in oertain sever-

anoe pay packages whioh are in an
amount in excess of the normal sever-
ance pay paid by the non-Federal enti-
ty to an employee upon termination of
employment and are paid to the em-
ployee contingent upon a change in
management control over, or owner-
ship of, the non-Federal entity's assets,
are unallowable.
(4) Severance payments to foreign na-

tionals employed by the non-Federal
entity outside the United states, to
the extent that the amount exceeds the
customary or prevailing practices for
the non-Federal entity in the United
States, are unallowable, unless they
are neoessary for the performance of
Federal programs and approved by the
Federal awarding agency.
(5) severenoe payments to foreign na-

tionals employed by the non-Federal
entity outstde the United states due to
the termination of the foreign national
aa a result of the closing of, or ourtail-
ment of activities by, the non-Federal
entity in that country, are unallow-
able, unless they are necessary for the
performance of Federal programs and
approved by the Federal awarding
agency.

0)(1) For IHEs only. Fringe benefits in
the form of tuition or remission of tui-
tion for individual employees are al-
lowable, provided such benefits are
granted in accordance with established
non-Federal entity policies, and are
distributed to all non-Federal entity
activities on an equitable basis. Tui-
tion benefits for famlly members other
than the employee are unallowable.
(2) Fringe benefits in the form of tui-

tion or remission of tuition for indi-
vidual employees not employed by
IREs are limited to the tax-free
amount allowed per section 127 of the
Internal Revenue Oode as amended.
(3) lHEs may offer employees tuition

waiv:ers or tuition reduotions for un-
dergraduate education under IRe Sec-
tion 117(d) as amended, provided that
the benefit does not discriminate in
favor of highly compensated employ-
ees. Federal reimbursement of tuition

2 CFRCh.1I (1-1-15 Edition)

or remission of tuition isa1110 limited
to the institution for which the em-
ployee works. See §200.466Scholarships
and student aid costs, for treatment of
tuition remission provided to students.
(k) For IREs whose costs are paid by

state or local governments, fringe ben-
efit programs (such as pension costs
and FICA) and any other benefits costs
speoifioally incurred on behalf of, and
in direct benefit to. the non-Federal
entity, are allowable costs of such non-
Federal entities whether or not these
costs are recorded in the' accounting
records of the non-Federal entities,
subject to the following:
(1) The costs meet the requirements

of Basio Considerations in §§200.402
Oompositlon of costs through 200.411
Adjustment of previously negotiated
indireot (F&A) cost rates containing
unallowable costs of this subpart;
(2) The costs are properly supported

by approved cost allocation plans in ac-
cordance with applioable Federal cost
accounttng principles; and
(3) The costs are not otherwise borne

directly or indirectly by the Federal
Government.
[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 75886,Dec.19,2014] ,

§200.492 Conferences.
A conference is defined as a meeting,

retreat. seminar, symposium, work-
'shop or event whose primary purpose is
the dissemination of technical infor-:
mabton beyond the non-Federal entity
and is necessary and reasonable for
successful performance under the Fed-
eral award. Allowable conference costs
paid by the non-Federal entity as a
sponsor or host of the conference may
include rental of facilities, speakers'
fees, costs of meals and refreshments,
local tranepcrtataon, and other items
incidental to such conferences unless
further restricted by the terms and
conditions of the Federal award. As
needed, the costs of identifying. but
not providing, locally available depend-
ent-care resources are allowable. oon-
ferenoe hosts/sponsors must exercise
disorebton and judgment in ensuring
that oonferenoe costs are appropriate,
necessary and managed in a manner
that minimizes costa to the Federal
award. The Federal awarding agency
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may authorize exceptions where appro-
priate for. programs Including Indian
tribes, children, and the elderly. See
also §§200.43B Entertainment costs,
200.466 Participant support costs,
200.474Travel costs, and 200.476Trust-
ees.

§.200.433 Contingency provisions.
(a) Oontingenoy is that part of a

budget estimate of future costs (typi-
oally of large oonstruotdon projects, IT
systems, or other items as approved by
the Federal awarding agenoy) which is
associated with possible events or con-
ditions arising from oauses the precise
outcome of whioh is indeterminable at
the time of estimate, and that expert-
enoe shows will likely result, in aggre-
gate, in additional ooats for the ap-
proved activity or project. Amounts for
major project scope ohangea, unfore-
seen risks, or exbraordmarv events
may not be inoluded.
(b) It is permissible for contingency

amounts other than those excluded in
paragraph (a) of this section to be ex-
plicitly included in budget estimates,
to the extent they are necessary to im-
prove the preoision of those estimates.
Amounts must be estimated using
broadly-accepted cost estimating
methodologies, speoified in the budget
documentation of the Federal award,
and aocepted by the Federal awarding
agency. As SUCh,contingency amounts
are to be included in the Federal
award. In order for actual costs in-
curred to be allowable, they must oom-
ply with the CO!3tprtneiplea and other
requirements in this part (see also
§§200.300statutory and nattonal policy
requirements through 200.309Period of
performance of Subpart D of this part
and 200.403 Faotora affeoting allow-
ability of costs); be necessary and rea-
sonable for proper and effioient acoom-
plishment of project or program objec-
tives, and be verifiable from the non-
Federal entity's records.
(c) Payments made by the Federal

awarding agency to the non-Federal
entity's "oontingenoy reserve" or any
similar payment made for events the
occurrenoe of whioh cannot be foretold
with certainty as to the time or inten-
sity, or with an assurance of their hap-
pening, are unallowable, except as
noted in §§200.43l Oompensation-

§200,434

fringe benefits regarding self-insur-
anoe, pensions, severance and post-re-
tirement health costs and 200.447Insur-
anoe and indemnification.
[78 FR 78608, Deo. 26, 2013, as a.mended at 79
FR 75886, Dec. 19, 2014]

§200.434 Contributions and donations.
(a) Oosts of oontributions and dona-

tions, including oash, property, and
services, from the non-Federal entity
to other entities, are unallowable.
(b) The value of services and property

donated to the non-Federal entity may
not be charged to the Federal award ei-
ther as a direot or indireot (F&A) cost.
The value of donated servtoea and prop-
erty may be used to meet cost sharing
or matching requirements (see §200.306
Oost sharing or matching). Deprecia-
tion on donated assets is permitted in
accordance with §200,436Depreciation,
as long as the donated property is not
counted towards cost sharing or
matching requirements.
(c) Services donated or volunteered

to the non-Federal entity may be fur-
nished to a non-Federal entity by pro-
fessional and technical personnel, con-
sultants, and other skilled and un-
skilled labor. The value of these ·serv-
ices may not be charged to the Federal
award either as a direot or indireot
cost. However, the value of donated
services may be used to meet cost shar-
ing or matohing requirements in ac-
cordance with the provisions of §200.306
Oost sharing or matohing,
(d) To the extent feasible, services

donated to the non-Federal entity will
be supported by the same methods used
to support the allooab111ty of regular
personnel services.
(e) The following provisions apply to

nonprofit organizations. The value of
services donated to the nonprofit orga-
nization utilized in the performance of
a direot oost aotivity must be oonstd-
ered in the determination of the non-
Federal entity's indireot cost rate(s)
and, aooordingly, must be allocated a
proportionate share of applicable indi-
rect costs when the following clr-
cumstancee exist:
(1) The aggregate value of the serv-

ices is material;
(2) The services are supported by a

significant amount of the indirect
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costs incurred by the non-Federal enti-
ty;
(i) In those instances where there ts

no basis for determining the fair mar-
ket value of the services rendered, the
non-Federal entity and the cognizant
agency for indirect costs must nego-
tiate an appropriate allocation of tndt-
reot oost to the services.

(11) Where donated services directly
benefit a project supported by the Fed-
eral award, the indirect costs allocated
to the services will be considered as a
part of the total coats of the project.
Such indirect costs may be reimbursed
under the Federal award or used to
meet cost sharing or matching require-
ments.
(f) Fair market value of donated

services must be computed as described
in §200.306Cost sharing or matching.

(g) Personal Property and Use of
Space.
(1) Donated personal property and

use of space may be furnished to a non-
Federal entity. The value of the per-
sonal property and space may not be
oharged to the Federal award either as
a direct or indirect cost.
(2) The value of the donations may be

used to meet cost sharing or matching
share requirements under the oondi-
tions described in §§ 200.300 statutory
and national policy requirements
through 200.309Period of performance
of subpart D of this part. The value of
"he donations must be determined in
accordance with §§200.300 Statutory
and national policy requirements
through 200.309Period of performance.
Where donations are treated as indirect
costs, indirect cost rates will separate
the value of the donations so that re-
imbursement will not be made.
[76 FR 76608, Dec. 26, 2013, as amended at 79
FR 75866,Dec. 19. 2014]

§200.435 Defense and .yroseoution of
criminal and oivil proceedings,
claims, appeals and patent infringe.
ments.

(a) Definitions for the purposes of
this section.

(1) Conviction means a judgment or
conviction of a criminal offense by any
court of competent jurisdiction, wheth-
er entered upon verdict or a plea, in-
cluding a oonviction due to a plea of
nolo contendere.

2 CFRCh. II (1-1-15 EdItion)

(2) Costs include the services of In-
house or private counsel, accountants,
consultants, or others engaged to as-
sist the non-Federal entity before, dur-
ing, and after commencement of a judi-
cial or administrative prooeeding, that
bear a direct relationship to the pro-
ceeding.

(3) Fraud means:
(1) Acts of fraud or corruption or at-

tempts to defraud the Federal Govern-
ment or to corrupt its agents,

(11) Acts that oonstitute a cause for
debarment or suspension (as specified
in agency regulations), and
(iii) Acts which violate the Falee

Olaims Aot (31 U.S.C. 3729-3732)or the
Anti-kickback Act (41 U.S.C. 1320a.-
7b(b».

(4) Penalty does not include restitu-
tion, reimbursement, or compensatory
damages.

(5) Proceeding includes an investiga-
tion.
(b) Costs. (1) Except as otherwise de-

scribed herein, costs Incurred in con-
nection with any criminal, civil or ad-
ministrative proceeding (including fil-
ing of a false certification) commenced
by the Federal Government, a state,
local government, or foreign govern-
ment, or joined by the Federal Govern-
ment (including a proceeding under the
False Claims Act), against the non-
Federal entity, (or commenced by third
parties or a current or former em-
ployee of the non-Federal entity who
submits a whfstleblower complaint of
reprisal in accordance with 10 U.S.C.
2409or 41U.S.C. 4712),are not allowable
if the proceeding:
(i) Relates to a violation of, or failure

to comply with. a Federal, state, local
or foreign statute, regulation or the
terms and oonditions of the Federal
award, by the non-Federal entity (in-
cluding its agentS and employees); and
(ii) Results in any of the following

dieposttdona:
(A) In a criminal proceeding, a con-

viction.
(B) In a civil or administrative pro-

ceeding involving an allegation of
fraud or similar misconduct, a deter-
mination of non-Federal entity liabil-
ity.
(C) In the case of any civil or admtn-

tstrattve proceeding, the disaltowance
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of oosts or the imposition of a mone-
tary penalty. or an order issued by the
Federal awarding agency head or dele-
gate to the non-Federal entity to take
oorreotive aetion under 10 U.S.O. 2409
or 41 U.S.O. 4712.
(D) A final deoision by an appropriate

Federal offioial to debar or suspend the
non-Federal entity. to rescind or void a
Federal award, or to terminate a Fed-
eral award by reason of a violation or
faUure to oomply with a statute, regu-
lation, or the terms and conditions of
the Federal award.
(E) A disposition by consent or com-

promise,if the action could have re-
sulted in any of the disposttdons de-
soribed in paragraphs (b)(l)(ii)(A)
through (D) of this section,
(2) If more than one proceeding in-

volves the same alleged misconduct,
the costs of all such proceedings are
unallowable if any results in one of the
dispositions shown in paragraph (b) of
this section.
(0) If a proceeding referred to in para-

graph (b) of this section is oommenoed
by the Federal Government and is re-
solved by oonsent or compromise pur-
suant to an agreement by the non-Fed-
eral entity and the Federal Govern-
ment, then the oosts incurred may be
allowed to the extent specifically pro-
vided in suoh agreement.
(d) If a proceeding referred to in para-

graph (b) of this section is commenced
by a state, looal or foreign government,
the authorized Federal official may
a.llow the costs inourred if such author-
ized official determines that the costs
were incurred as a result of:
(1) A specific term or oondi tion of the

Federal award, or .
(2) Speoific written direotion of an

authorized official of the Pederal
awarding agency.
(e) Oosts incurred in oonnection with

prooeedings desorfbed in paragraph (b)
of this seotion, whioh are not made un-
allowable by that snbseotdon, may be
allowed but only to the extent that:
(1) The costs are reasonable and nec-

essary in relation to the administra-
tion of the Federal award and acttvr-
ties required to deal with the pro-
ceeding and the underlying cause of ac-
tion;
(2) Payment of the reasonable, nee-

essary, allocable and otherwise allow-

§200.435

able costa incurred is not prohibited by
any other provision(s) of the Federal
award; .
(3) The costs are not recovered from

the Federal Government or a third
party, either directly as a result of the
proceeding or otherwise; and,
(4) An authorized Federal official

must determine the percentage of costs
allowed considering the complexity of
litigation, generally accepted prin-
ciples governing the award of legal fees
in oivil actions involving the United
States, and such other factors as may
be appropriate. Such percentage must
not exceed 60 percent. However, if an
agreement reached under paragraph (c)
of this section has explicitly oonsid-
ered this 80 percent limitation and per-
mitted a higher percentage, then the
full amount of costs resulting from
tha.t agreement are allowable.
(f) Oosts inourred by the non-Federa.l

entity in connection with the defense
of suits brought by its employees or ex-
employees under section 2 of the Major
Fraud Aot of 19BB(lB U.S.C. 1081), in-
cluding the cost of all relief neoessary
to make such employee whole, where
the non-Federal entity was found liable
or settled, are unallowable.
(g) Costs of proseoution of clatms

against the Federal Government, in-
cluding appeals of final Federal agenoy
deoisions, are unallowable,
(h) Oosts of legal, acoounttng, and

consultant eervtces, and related costs,
Incurred in connection with patent in-
fringement litigation, are unallowable
unless otherwise provided for in the
Federal award.

(1) Costs whioh may be unallowable
under this sectdon, including directly
associated costs, must be segregated
and accounted for separately. During
the pendenoy of any proceeding covered
by paragraphs (b) and (f) of this sse-
tion, the Federal Government must
generally withhold payment of suoh
oosts. However, if in its best interests,
the Federal Government may provide
for conditional payment upon provision
of adequate security, or other adequate
assurance, and a.ll'reement to repay all
unallowable costs, plus interest, if the
costs are subsequently determined to
be unallowable.
[18 FR 78608. Dec. 26, 2013, as amended at 79
FR 76686,Dec. 19, 2014]
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§200.436 Depreciation.
(a) Depreciation is the method for al-

locating the cost of fixed assets to peri-
ods benefitting from asset use. The
non-Federal entity may be com-
pensated for the use of its buildings,
capital improvements, equipment, and
software projects- capitalized in accord-
ance with GAAP, provided tha,t they
are used, needed in the non-Federal en-
tity's activities, and properly allocated
to Federal awards. Such compensation
must be made by computing depreoia-
tion.
(b) The allocation for depreciatton

must be made in accordance with Ap-
pendices TIl througb IX.
(c) Depreciation is computed apply-

ing the foHowing rules. Tbe computa-
tion of depreciation must be based on
the acquisttion cost of the assets in-
volved. For an asset donated to 'the
non-Federal entity by a third party, its
fair market value at the time of the do-
nation must be oonsidered as the acqui-
sition cost. Such assets mav be depre-
ciated or claimed as matching but not
both. For the purpose of computing de-
prectatton, the acquisition cost will ex-
clude:
(1) The cost of land;
(2) A:iJ.yportion of the cost of build-

ings and equipment borne by or do-
nated by the Federal Government, irre-
spective of where title was originally
vested or where it is presently located;
(3) A:iJ.yportion of the oost of build-

ings and equipment contributed by or
for the non-Federal entity where law or
agreement prohibits recovery: and
(4) A:iJ.yasset acquired solely for the

performanoe of a non-Federal award:
(d) When computing deprectablon

charges, the following must be ob-
served:
(1) The period of useful service or

useful life establtshed in each case for
usable capital assets must take into
consideration such factors as type of
construction, nature of the equipment,
teohnologioal developments in the par-
tioular area, historical data, and the
renewal and replacement poholes fol-
lowed for the individual items or class-
es of assets involved.
(2) The depreciation method used to

charge the cost of an asset (or group of
assets) to accounting parlods must re-
nect the pattern of consumptdon of the

2 CFRen, II (H-15 EdlHon)

asset during its useful life. In the ab-
senoe of clear evidence indicating that
the expected consumption of the asset
will be signifioantly greater in the
early portions than in the later por-
tions of its useful life, the straight-line
method must be presumed to be the ap-
propriate method. Depreotatdon meth-
ods once used may not be ohanged un-
less approved in advance by the cog-
nizant agenoy. The depreotatton meth-
ods used to caloulate the depreoiation
amounts for indireot (F&A) rate pur-
poses must be the same methods used
by the non-Federal entity for its finan-
cial statements.
(8) The entire building, Including the

shell and all components, may be treat-
ed as a single asset and depreoiated
over a single useful life. A building
may also be divided into multiple com-
ponents. Elaob component item may
then be depreciated over its estimated
useful life. Tbe building components
must be grouped into three general
components of a building: building
shell (Including oonstruction and de-
sign costs), building services systems
(e.s.. elevators, HVAO, plumbing sys-
tem and heating and air-oonditioning
system) and fixed equipment (e.g.,
sterilizers, casework, fume hoods, cold
rooms and glassware/washers). In ex-
ceptional oases, a oognizant agenov
may authorize a non-Federal entity to
use more than these three groupings.
When a non-Federal entity elects to de-
preoiate its buildings by its compo-
nents. the same depreoiation methods
must be used for indireot (F&A) pur-
poses and financial statements pur-
poses, as described in paragraphs (d)(I)
and (2) of this section.
(4) No depreoiation may be allowed

on any assets that have outlived their
depreoiable lives.
(5) Where the depreoiation method is

introduced to replace the use allow-
anoe method, depreoiation must be
computed as if the asset had been de-
preoiated over its entire life (i.e., from
the date the asset was aoquired and
ready for use to the date of disposal or
withdrawal from service). The total
amount of use allowanoe and deprecia-
tion for an asset (Including imputed de-
preoiation applicable to periods prior
to the conversion from the use allow-
anoe method as well as depreoiation
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after the conversion) may not exceed
the total acquisition oost of the asset.
(e) Charges for depreciation must be

supported by adequate property
records, and physical inventories must
be taken at least once every two years
to ensure that the assets exist and are
usable, used, and needed. Statistical
sampling techniques may be used in
taking these inventories. In addition,
adequate depreoiation records showing
the amount of deprectatton taken each
period must also be maintained.
[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75686,Deo. 19, 2014]

§200.487 Employee health and welfare
costs.

(a) COBtsincurred in accordance with
the non-Federal entity's documented
poltcles for the improvement of work-
ing conditions, employer-employee re-
lations, employee health, and employee
performance are allowable.
(b) Suoh OOBtswill be equitably ap-

portioned to all aotivities of the non-
Federal entity. Income generated from
any of these aotivities will be credited
to the cost thereof unless such income
has been irrevooably sent to employee
welfare organizations.
(c) Losses resulting from operating

food services are allowable only if the
non-Federal entity's objeotive is to op-
erate such servioes on a break-even
basis. Losses sustained beoause of oper-
ating objeotives other than the above
are allowable only:
(1) Where the non-Federal entity can

demonstrate unusual otroumstanoes:
and
(2) With the approval of the cog-

nizant agenoy for indireot costs.

§200.488 Entertainment costs.
Costs of entertainment, Including

amusement. diversion, and social 11.0-

tivities and any associated oosts are
unallowable, except where speoific
coats that might otherwise be consid-
ered entertainment have a pro-
grammatio purpose and are authorized
either in the approved budget for the
Federal award or with prior written ap-
proval of the Federal awarding agency.

§200.439

§200.439 Equipment and other capital
expenditures.

(a) See §§2ll0.13 Capital expenditures,
200.S3 Equipment, 200.89 Speoial pur-
pose equipment. 200.48 General purpose
equipment, 200.2 Aoquisition cost, and
200.12Oapital assets.
(b) The following rules of allow-

ab1l1ty must apply to equipment and
other caprtal expenditures:

(1) Oapital expenditures for general
purpose equipment, buildings, and land
are unallowable as direct charges, ex-
cept with the prior written approval of
the Federal awarding agency or pass-
through entity.
(2) .Oapital expenditures for special

purpose equipment are allowable as di-
rect costs, provided that items with a
unit cost of $6,000 or more have the
prior written approval of the Federal
awarding agency or pass-through enti-
ty.
(8) Capital expenditures for improve-

ments to land, buildings, or equipment
which materially Increase their value
or useful life are unallowable as a di-
rect cost except with the prior written
approval of the Federal awarding agen-
oy, or pass-through' entity. See §200.436
Depreciation, for rules on the allow-
ability of depreoiation on buildings,
capital improvements, and equipment.
See also §200.465 Rental costs of real
property and equipment.
(4) When approved as a direot charge

pursuant to paragraphs (b)(1) through
(3) of this seotion, capital expenditures
will be oharged in the period in whioh
the expenditure Is Incurred, or as oth-
erwise determined appropriate and ne-
gotiated with the Federal awarding
agenoy.
(5) The unamortized portion of any

equipment written off as a result of a
change in oapitalization levels may be
recovered by continuing to claim the
otherwise allowable depreoiation on
the equipment, or by amortizing the
amount to be written off over a period
of years negotiated with the Federal
cognizant' agency for indireot cost.
(6) Cost of equipment disposal. Ii the

non-Federal entity is instruoted by the
Federal awarding agency to otherwise
dispose of or transfer the equipment
the costs of such disposal or transfer
are allowable.
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(7) Equipment and other" capital ex-
penditures are unallowable aa indirect
costs. See §200.436Depreoiatton,
[78 FR 78608, Dec. 26, 2013, IlS amended at 79
FR 75886, Dec. 19, 2014]

§200.440 Exchange rates.
(a) Cost increases for fluotuations in

exchange rates are allowable oosts sub-
jeot to the availability of funding.
Prior approval of "exchange rate fluc-
tuations is required only when the
change results in the need for addi-
tional Federal funding. or the in-
creased costs result in the need to sig-
nificantly reduce the soope of the
project. The Federal awarding agency
must however ensure that adequate
funds are available to oover ourrenoy
fluctuations in order to avoid a viola-
tion .of the Anti-Deficiency Aot.
(b) The non-Federal entity is re-

quired to make reviews of local cur-
rency gains to detsrmtne the need for
additional federal funding before the
expiration date of the Federal award.
Subsequent adjustments for ourrenoy
Inoreases may be allowable only when
the non-Federal entity provides the
Federal awarding agency with ade-
quate source dooumentation from a
commonly used souroe in effect at the
time the expense was made, and to the
extent that sufficient Federal funds are
available.
[78 FR 78606, Dec. 26. 2013. aa amended at 79
FR 7OOB6.Dec. 19. 2(14)

§200.441 Fines, penalties, damages
and other settlements.

Oosts resulting from non-Federal en-
tity violations of. alleged violations of,
or failure to oomply with, Federal,
state. tribal, local or foreign laws and
regulations are unallowable, except
when Incurred as a result of oornpli-
anoe with specific provisions of the
Federal award. or with prior written
approval of the Federal awarding agen-
cy. See also §200.435 Defense and pros-
eoutdon of crimmal and civil pro-
ceedings, claims. appeals and patent
infringemen bs.

§201>.442Fund raising and investment
management costs,

(a) Costs of organized fund raising,
Including finanoial campaigns, endow-

2 CFR Ch. 1\ (1-:-1-15 Edition)

ment drives, solioitation of gifts and
bequests, and similar expenses inourred
to raise capital or obtain oontributions
are unallowable. Fund raising costs for
the purposes of meeting the Federal
program objectives are allowable with
prior written approval from the Fed-
eral awarding agency. Proposal costs
are covered in §200.460Proposal costs ..
(b) Costs of investment counsel and

staff and similar expenses incurred to
enhance Income from investments are
unallowable except when associated
with inveatments covering pension.
self-insurance. or other funds wbiob in-
clude Federal partioipation allowed by
this part.
(c) Oosts related to the physioal cus-

tody and control of monies and securi-
ties are allowable.
(d) Both allowable and unallowable

fund raising and investment activities
must be allooated as an appropriate
share of indirect costs under the condi-
tions desoribed in §200.413 Dlreot costs.

§200.443 Gains and losses on disposi-
tion of depreciable assets,

(a) Gains and losses on the sale. re-
tirement. or other disposition of depre-
ciable property must be included in the
year in which they occur as credits or
. charges to the asset cost grouptng'(s) in
which the property was inoluded. The
amount of the gain or loss to be in-
cluded as a credit or charge to the ap-
propriate asset cost groupingrs) is the
difference between the amount realized
on the property and the undepreoiated
basis of the property.
(b) Gains and losses from the disposi-

tion of depreciable property must not
be reoognized as a separate oredit or
charge under the following conditions:
(1) The gain or loss is processed

through a depreciation account and Is
reflected in the depreciation allowable
under §§200.436Depreoiation and 200.439
Equipment and other capital expendi-
tures.
(2) The property is given in exchange

as part of the purchase price of a simi-
lar item and the gain or loss is taken
into account in determining the depre-
ciation cost basis of the new item.
(3) A loss results from the failure to

maintain permissible Insurance, except
as otherwise provided in §200.447 Insur-
ance and indemnifioation.
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(4) Compensation for the use of the
property was provided through use al-
lowances in lieu of depreoiation.
(5) Gains and losses arising from

mass or extraordinary sales, retire-
ments, or other dispositions must be
considered on a case-by-case basis.
(c) Gains or losses of any nature aris~

ing from the sale or exchange of prop-
erty other than the property covered in
paragraph (a) of thiB section, e.g., land,
must be excluded in computing Federal
award costs.
(d) When assets acquired with Fed-

eral funds, in part or wholly, are dis-
posed of, the distribution of the pro-
ceeds must be made in accordance with
§§200.310 Insurance Coverage through
200.316Property trust relationship.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76BB6,Dec. 19, 2014J

§200.444 General costs of government.
(a) For states, looal governments,

and Indian Tribes, the general costs of
government are unallowable (except as
Provided in §200.474Travel costs). Unal-
lowable oosts include:
(1) Salaries and expenses of the Office

of the Governor of a state or the ohief
exeoutdve of a local government or the
chief executive of an Indian tribe;
(2) Salaries and other expenses of a

state legislature, tribal council, or
similar local governmental body, such
as a county eupervisor, oity council,
school board, etc .•whether incurred lor
purposes of legislation or executive di-
rection;
(3) Costs of the judicial branch of a

government:
. (4) Oosts of proseoutortal aotivities
unless treated as a direot oost to a ape-
cifio program jf authorized by statute
or regulation (however, this does not
preclude the allowability of other legal
activities of the Attorney General as
described in §200.435 Defense and pros-
ecution of criminal and civil pro-
ceedings, claims, appeals and patent
infringements); and
(5) Oosts of other general types of

government services normally provided
to the general public, such as fire and
police, unless provided for as a direct
cost under a program statute or regula-
tion.
(b) For Indian tribes and Councils of

Governments (COGs) (see §200.64Looal

§200,446

government), up to 60% of salaries and
expenses directly attributable to man-
aging and operating Federal programs
by the chief exeoutive and his or her
staff can be included in the indirect
cost calculation without documenta-
tion.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 75886,Dec. 19, 2014J

§200.445 Goods or servlees for per-
sonal use.

(a) Oosts of goods or services for per-
sonal use of the non-Federal entity's
employees are unallowable regardless
of whether the cost is reported as tax-
able income to the employees.
(b) Costs of housing (e.g., deprecia-

tion, maintenance, utilities, fur-
nishings, rent), housing allowances and
personal living expenses are only al-
lowable as direct costs regardless of
whether reported as taxable income to
the employees. In addition, to be allow-
able direct costs must be approved in
advance by a Federal awarding agency.

§200.446 Idle facilities and idle capac-
ity.

(a) As used in this section the fol-
lowing' terms have the meanings set
forth in this seotion:
(1) Fac111ties means land and build-

Ings or any portion thereof, equipment
individually or oollectively, or any
other tangible capital aseet, wherever
located, and whether owned or leased
by the non-Federal entity.
(2) Idle faoilities means completely

unused facilities that are exoess to the
non-Federal entity's current needs.
(3) Idle capaoity means the unused

capacrty of partially used faoillties. It
is the differenoe between:
(i) That which a faoil1ty oould

achieve under 100 percent operating
time on a one-shift basis less operating
interruptions resulting from time lost
for repairs, setups, unaatlsfactory ma-
terials, and other normal delays and;
(11)The extent to whioh the facility

was actually used to meet demands
during the accounting period. A multi-
shift basis should be used if 1t can be
shown that this amount of usage would
normal lv be expected for the type of fa-
cility involved.
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(4) Cost of idle iac111ties or idle ca-
paoity means costs such as mainte-
nance, repair, housing, rent, and other
related costs, e.s., insurance, interest,
and depreoiation. These costs oould in-
clude the costs of idle publio safety
emergenov faoilities, telaoommum-
cations, or information teohnology sys-
tem capaoity that is built to withstand
major Duotuations in load, e.g., con-
solidated data centers.
(b) The costs of idle fa.cilities are un-

allowable except to the extent that:
(1) They are necessary to meet work-

load requirements which may fluctuate
and are allocated appropriately to all
benefiting programs; or
(2) Although not necessary to meet

Duotuations in workload, they were
necessary when acquired and are now
idle because of changes in program re-
quirements, efforts to achieve more eo-
onomical operations, reorganization,
termination, or other causes which
oould not have been reasonably fore-
seen. Under the exception stated in
this subsection, costs of idle facilities
are allowable for a reasonable period of
time, ordinarily not to exceed one
year, depending on the initiative taken
to use, lease, or dispose of such facili-
ties,
(0) The oosts of idle capacity are nor-

mal costs of doing business and are a
faotor in the normal Ductuations of
usage or indireot cost rates from period
to period, Such oosts are allowable,
provided that the oapaoity is reason-
ably anticipated to be neoessarv to
carry out the purpose of the Federal
award or was originally reasonable and
is not subject to reduction or elimi-
nation by UBeon other Federal awards,
subletting, renting, or sale, in accord-
anoe with sound business, economic, or
seourity practioes. Widespread idle ca-
paCity throughout an entire fac1l1ty or
among a group of assets .having sub-
stantially the same function may be
oonsidered idle fac1l1ties.

§200.44'1Insurance and indemnifica-
tion.

(a) Costs of insurance required or ap-
proved and maintained, pursuant to
the Federal award, are allowable,
(b) Costs of other insurance in con-

nection with the general conduct of ae-

2 CFRCh. II 0-1-15 EdiHon)

tivitles are allowable subject to the
following limitations:

(1) Types and extent and cost of cov-
erage are in accordance with the non-
Federa,l entity's polioy and sound busi-
ness practlce.
(2) Costs of insurance or of oontribu-

bions to any reserve covering the risk
of loss of, or damage to, Federal Gov-
ernment property are unallowable ex-
cept to the extent that the Federal
awarding agenoy has speoifically re-
quired or approved such costs.

(3) Oosts allowed for business inter-
ruption or other similar Insurance
must exclude coverage of management
fees.
(4) Costs of insurance on the lives of

trustees, offioers, or other employees
holding positione of similar respon-
.sibilities are allowable only to the ex-
tent that the insurance represents ad-
ditional compensation (see §200.431
Oompensation-fringe benefits). The
cost of such insurance when the non-
Federal entity is identified as the bene-
fioiary is unallowable.
(5) Insurance against defects, Costa of

insurance with respect to any coats in-
curred to correct defeots in the non-
Federal entity's materials or work-
manship are unallowable.
(6) Medicall1ab1lity (malpractice) in-

surance. Medical lia,bility insuranoe is
an allowable cost of Federal research
programs only to the extent that the
Federal research programs involve
human subfecta or training of partici-
pants in research techniques. Medioal
liability insurance costs must be treat-
ed as a direot cost and must be as-
signed to individual projeots based on
the manner in wmcn the insurer allo-
cates the risk to the population cov-
ered by the insurance.
(0) Actual losses which could have

been covered by permissible insurance
(through a selr-tneurance program or
otherwise) are unallowable, unless ex-
pressly provided for in the Federal
award. However, oosts incurred because
of losses not oovered under nominal de-
duotib1e insurance coverage provided
in keeping with sound management
practice, and minor losses not covered
by insurance, such as spoilage, break-
age, and dieappearanoe of small hand
tools, which ooour in the ordinary
course of operations, are allowable.
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(d) Contributions to a reserve for cer-
tain self-insurance programs inoluding
workers' oompsnsatdon, unemployment
compensation, and severance pay are
allowable subject to the following pro-
visions:
(1) The type of coverage and the ex-

tent of coverage and the rates and pre-
mtums would have been allowed had in-
surance (inoluding reinsurance) been
purchased to cover the risks, However,
provision for known or reasonably esti-
mated self-insured liabilities, whioh do
not beoome payable for more than one
year after the provision is made, must
not exceed the disoounted present
value of the liability. The rate used for
disoounting the liability must be deter-
mined by giving oonsideration to such
faotors as the non-Federal entity's set-
tlement rate for those liab1lities and
its investment rate of return.
(2) Earnings or investment income on

reserves must be oredited to those re-
serves.
(3)(1) Contributions to reserves must

be based on sound aotuarial principles
using ,historical experience and reason-
able assumptions. Reserve levels must
be analyzed and updated at least bien-
nially for each major risk being in- •
sured and take into account any rein-
suranoe; cotnsurance, etc. Reserve lev-
els related to employee-related cov-
erages will normally be limited to the
value of claims:
(A) Submitted and adjudicated but

not paid;
(B) Submitted but not adjudicated;

and
(0) Incurred but not submitted.
(ii) Reserve levels in exoess of the

amounts based on the above must be
identified and justified in the cost allo-
oation plan or indirect cost rate pro-
posal.
(4) Aceountdng records, actuarial

studies, and cost allocations (or bil-
lings) must reoogntze any significant
differences due to types of insured risk
and losses generated by the various in-
sured activities or agencies of the non-
Federal entity. If individual depart-
ments 01' agencies of the non-Federal
entity experience significantly dif-
ferent levels of claims for a particular
risk, those differenoes are to be recog-
nized by the use of separate allocations

§200.448

or other techniques resulting in an eq-
urtable allooation.
(5) Whenever funds are transferred

from a salf-Insurance reserve to other
accounts (e.g., general fund or unre-
strioted account), refunds must be
made to the Federal Government for
its share of funds transferred, including
earned or imputed interest from the
date of transfer and debt interest, if ap-
plicable, chargeable in accordance with
applioable Federal eognisanb agenoy
for indirect cost, olatms collection reg-
ulations.
(e) Insuranoe refunds must be ored-
ited against insurance coats in the year
the refund is received,
(f) Indemnification includes securing

the non-Federal entity against liabil-
ities to third persons and other losses
not compensated by insurance or oth-
erwise. The Federal Government is ob-
ligated to indemnify the non-Federal
entity only to the extent expressly pro-
vided for 1n the Federal award, except
as provided in paragraph (c) of this sec-
tion,

§200.448 Intellectual properly.
(a) Patent costs. (1) The following

costs related to seouring patents and
copyrights are allowable:
(i) Oosts of preparing disclosures, re-

ports, and other doouments required by
the Federal award, and of searching the
art to the extent necessary to make
such disclosures;
(ii) costs of preparing documents and

any other patent costa in conneotion
with the filing and proseoution of a
United States patent application where
title or royalty-free lioense is required
by the Federal Government to be con-
veyed to the Federal Government; and
(111)General counseling services re-

lating to patent and copyright matters,
such as advice on patent and copyright
laws, regulations, clauses, and em-
ployee intelleotual property agree-
ments (See also §200.459 Professional
service costs).
(2) The following costs related to se-

curing patents and copyrights are unal-
lowable:
(i) Oosta of preparing disclosures, re-

ports, and other doouments, and of
searohing the art to make disclosures
not required by the Federal award;
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(11) Costs in oonneotion with filing
and prose outing any foreign patent ap-
plioation, or any United States patent
application, where the Federal award
does not require conveying title or a
royalty-free lioense to the Federal
Government.
(b) Royaltfes and other costs for use of

patents and copyrights. (1) Royalties on
a patent or oopyright or amortization
of the cost of acqutrmg by purchase a
copyright, patent, or rights thereto,
necessary for the proper performance
of the Federal award are allowable un-
less:

(1) The Federal Governmen't already
has a license or the right to free use of
the patent or copyright,
(it) The patent or copyright has been

adjudicated to be invalid, or has been
administratively determined to be in-
valid.
(iii) The patent or oopyright is con-

sidered to be unenforceable.
(lv) The patent or oopyright is ex-

pired.
(2)Bpectal care should be exeroised in

determining reasonableness where the
royalties may have been arrived at as a
result of less-than-arm's-length bar-
gaining, such as:
(1) Royalties paid to persons, inolud-

ing oorporatione, affiliated with the
non-Federal entity.
(ii) Royalties paid to unaffiliated

parties, inoludtng corporatdons, under
an agreement entered into in con-
templation that a Federal award would
be made.
(iii) Royalties paid under an agree-

ment 'entered into after a Federal
award is made to a non-Federal entity,
(3) In any case involving a patent 01'

copyright formerly owned by the non-
Federal entity, the amount of royalty
allowed must not exceed the oost whioh
would have been allowed had the non-
Federal entity retained title thereto.
[78 FR 78608,Dec. 26, 2013, as amended at 79
FR 76886,Dec. 19, 2014J

§200.449 Interest.
(a) General. Costs incurred for inter-

est on borrowed oapital, temporary use
of endowment funds, or the use of the
non-B'ederal entity's own funds. how-
ever represented, are unallowable. Fi-
nanning coats (Including interest) to
acquire, construct, Dr replace capital

2 CFR en, II (1-1-15 Edition)

assets are allowable, subjeot to the
oonditions in this seotion.
(b)(l) Capital assets is defined as

noted in §200.12 Capital assets. An
asset oost includes (as applicable) ao-
quisition costs, oonstruotion costs, and
other costs oapitalized in accordance
with GAAP.
(2) For non-Federal entity fiscal

years beginning on or after January I,
2,016, intangible assets include patents
and computer software. For software
development projects, only interest at-
tributable to the portion of the project
costs oapitalized in accordance with
GAAP is allowable.

(0) Conditions for all non-Federal enti-
ties. (1) The non-Federal entity uses the
capital assets in support of Federal
awards;
(2) The allowable asset coats to ac-

quire facilities and equipment are lim-
ited to a fair market value available to
the non-Federal entity from an unre-
lated (arm's length) third party.
(3) The non-Federal entity obtains

the financing via an arm's-length
traneaction (that is, a transaction with
an unrelated third party); or claims re-
Imbursement of actual interest cost at
a rate avallable via such a transaction.
(4) The non-Federal entity limits

claims for Federal reimbursement of
interest costs to the least expensive al-
ternattve. For example, a capital lease
may be determined less oostly than
purchastng through debt finanoing, in
whioh case reimbursement must be
limited to the amount of interest de-
termined if leasing had been used.
(6) The non-Federal entity expenses

or oapitalizes allowable interest oost in
accordance with GAAP.
(6) Earnings generated by the invest-

ment of borrowed funds pending their
disbursement for the asset costs are
used to offset the current period's al-
lowable interest cost, whether tha.t
oost is expensed or capitalized. Earn-
ings subject to being reported to the
Federal Internal Revenue Servioe
under arbitrage requirements are ex-
cludable,
(7) The following conditions must

apply to debt arrangements over $1
million to purchase or oonetruot racni-
ties, unless the non-Federal entity
makes an initial equity contribution to
the purchase or 25 percent or more, For
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this purpose, "initial equity contribu-
tion" means the amount or value of
oontrtbuttons made by the non-Federal
entity for the aoquisition of facilities
prior to ocoupancy.
(i) The non-Federal entity must re-

duoe claims for reimbursement of in-
terest cost by an amount equal to im-
puted interest earnings on excess cash
flow attributable to the portion of the
facility used for Federal awards.
(Ii) The non-Federal entity must im-

pute interest on excess cash flow as fol-
lows:
(A) Annually. the non-Federal entity

must prepare a cumulative (from the
inoeption of the projeot) report of
monthly cash inflows and outflows, re-
gardless of the funding source. For this
purpose. inflows consist of Federal re-
imbursement for depreciation, amorti-
zation of capitalized construction in-
terest, and annual interest cost. Out-
flows constat of .initial equity oontribu-
tdons, debt principal payments (less the
pro-rata share attributable to the cost
of land), and interest payments.
(B) To compute monthly cash inflows

and outflows, the non-Federal entity
must divide the annual amounts deter-
mined in step (1) by the number of
months in the year (usually 12) that
the building is in service.
(0) For any month in whioh oumu-

lative cash inflows exceed oumulative
outflows, interest must be oaloulated
on the excess inflows for that month
and be treated as a reduction to allow-
able interest cost. The rate of interest
to be used must be the three-month
Treasury bill clostng rate as of the last
business day of that month.
(8) Interest attributa1;l1e to a fully de-

preciated asset is unallowable.
(d) Additional oonditions for states,

local governments and Indian tribes.
For costs to be allowable, the non-Fed-
eral entity must have inourred the in-
terest costs for bulldings after Ootober
1, 1980,or for land and equipment after
September 1, 1995.
. (1) The requirement to offset interest
earned on borrowed funds against our-
rent allowable interest oost (paragraph
(0)(5), above) also applies to earnings
on debt servioe reserve funds.
(2) The non-Federal entity will nego-

tiate the amount of allowable interest
cost related to the acqulaitdon of faoiIi-

§200,450

ties with asset costs of $1 million or
more, as outlined in paragraph (c)(7) of
this seotion. For this purpose, a non-
Federal ent1ty must oonstder only cash
inflows and outflows attributable to
that portion of the real property used
for Federal awards.
(6) Additional oonditions for lHEs.

For costs to be allowable, the IHE
must have inourred the interest costs
after September 28, 1982,in connection
with aoquisitions of capital assets that
occurred after that date.

(f) Additional condition for nonprofit
organizations. For costs to be allow-
able, the nonprofit organization in-
ourred the interest costs after Sep-
tember 29, 1995, in oonneotion with ac-
quisitions of capital assets that oc-
ourred after that date.
(g) The interest aIiowab1l1ty provi-

sions of this section do not apply to a
nonprofit organization subject to "full
coverage" under the oost Aooounting
Standards (OAS), as defined at 48 OFR
9903.201-2(a).The non-Federal entity's
Federal awards are instead subject to
OAS 414 (48 OFR 9904.414), "Cost of
Money as an Element of the Cost of Fa-
cilities Capital", and OAS 417 (48 OFR
9904.417),"Oost of Money as an Element
of the Cost of Oapital Assets Under
Oonstruotion" .

§200.450 Lo~bying.
(a) The cost of certain influencing ac-

tivities assooiated with obtaining
grants, contracts, cooperative agree-
ments, or loans is an unallowable cost.
Lobbying with respeob : to oertain
grants, contraots, cooperative agree-
ments, and loans is governed by rel-
evant statutes, Including among oth-
ers, the provisions of 31U.S.0. 1352, as
well as the oommon rule, "New Re-
striotions on Lobbying" published at 55
FR 6786 (February 26, 1990), including
definitions, and the Office of Manage-
ment and Budget "Governmentwide
Guidance for New Restrictions on Lob-
bying" and notioes published at 54 FR
52306 (December 20, 1989), 55 FR 24540
(June 15, 1990),57 FR 1772 (January 16,
1992),and 61 FR 1412(January 19, 1996).
(b) Exeoutive lobbying costs. Oosts

inourred in attempting to improperly
influenoe either directly or indireotly,
an employee or officer of the executive
branch of the Federal Government to
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give consideratton or to act regarding a.
Federal award or a regulatory matter
are unallowable. Improper influence
means any influence that induces or
tends to induce a Federal employee or
officer to give consideration or to act
regarding a Federal award or regu-
latory matter on any basis other than
the merits of the matter.

(c) In addition to the above, the fol-
10wIDg restrictions are applicable to
nonprofit organizations and IREs:

(1) Costs associated with the fol-
lowing activities are Unallowable:

(1) Attempts to influence the out-
comes of any Federal, state, or local
election, referendum, initiative, or
similar procedure, through in-kind or
cash oontributions, endorsements, pub-
licity, or similar activity;

(ii) Establishing, administering, con-
tributing to, or paying the expenses of
a politioal party, campaign, pOlitical
action committee, or other organiza-
tion established for the purpose of in-
fluencing the outcomes of elections in
the United States;

(iii) Any attempt to influence:
(A)The introduction of Federal or

state legislation;
(B) The enactment or modification of

any pending Federal or state legisla-
tion through communication with any
member or employee of the Congress or
state legislature (inoluding efforts to
influence state or local officials to en-
gage in similar lobbying activity);
(0) The enactment or modification of

any pending Federal or state legisla-
tion by preparing, distributing, or
using publicity or propaganda. or by
urging members of the general publfo,
or any segment thereof. to 'contribute
to or partioipate in any mass dem-
onstration. march, rally. fund raising
drive. lobbying campaign or letter
writing or telephone campaign; or
(D) Ab.y government official or em-

ployee in oonnection with a deoision to
sign or veto enrolled legislation;

(iv) Legislative liaison aotivities, in-
cluding attendance at legislative ses-
sions or committee hearings, gathering
information regarding legislation. and
analyzing the effect of legislation.
when such activities are' carried on in
support of or in knowing preparation
for an effort to engage in unallowable
lobbying.

2 CFR Ch. II (1-1-15 Editi~n)

(2) The following activities are ex-
oepted from the coverage of paragraph
(0)(1) of this section:

(1) Teohnicl\,l and factual presen-
tations on topics direot1y related to
the performance of a grant, contract,
or other agreement (through hearing
testimony, statements, or letters to
the Congress or a state legislature, or
subdivision. member. or cognizant staff
member thereon. in response to a docu-
mented request (including a Oongres-
stonal Record notice requesting testi-
mony or statements for the reoord at a
regularly scheduled hearing) made by
the non-Federal entity's member of
congress. legislative body or a subdivi-
sion. or a cognizant staff member
thereof, provided such information is
readily obtatnable and can be readily
put in deliverable form. and further
provided that coste under this section
for travel, lodging or meals are unal-
lowable unless Incurred to offer testi-
mony I\,t a regularly scheduled Oongres-
sional hearing pursuant to a written
request for such presentation made by
the Chairman or Ranking Minority
Member of the Committee or Sub-
oommittee conducting such hearings;

(11) Any lobbying made unallowable
by paragraph (0)(1)(i11) of this section
to influence state legislation hi order
to direotly reduce the cost, or to avoid
material impairment of the non-Fed-
eral entity's authority to perform the
grant, oontraot, or other agreement; or

(iii) Any activity speoifioally author-
ized by statute to be undertaken with
funds from the Federal award.

(iv) Any activity exoepted from the
definitions of "lobbying" or "influ-
encing legislation" by the Internal
Revenue Oode provisions that require
nonprofit organtsatdone to limit their
partioipation in direot and "grass
roots" lobbying actdvi ties in order to
retain tbeir oharitable deduotion sta-
tus and avoid punitive excise taxes,
I.R.C. §§501(c)(S), 501(h). 4911(a). includ-
ing:

(A) Nonpartdsan analysis, study, or
research reports;

(B) Examinations and discussiona of
broad social, economic, and similar
problems; and
(0) Information provided upon re-

quest by a legislator for technical ad-
vice and aesietanoe, as defined by 1.R.O.
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§4911(d)(2) and 26 OFR 56.4911-2(c)(1}-
(c)(3).
(v) When a non-Federal entity seeks

reimbursement for indirect (F&A)
costs, total lobbying costs must be sep-
arately identified in the indirect (F&A)
cost rate proposal, and thereafter
treated as other unallowable activity
costs in accordance with the proce-
dures of §200.413Direct costs.
(vi) The non-Federal entity must sub-

mit as part of its annual indirect
(F&A,)cost rate proposal a certification
that the requirements and standards of
this section have been complied with.
(See also §200.4l5 Required certifi-
cations.)
(vii)(A) Time logs, calendars, or simi-

lar records are not required to be cre-
ated for purposes of complying with
the record keeping requirements in
§200.a02 Financial management with
respect to lobbying costs during any
particular calendar month when:
(1) The employee engages in lobbying

(as defined in paragraphs (c) (1) and
(c)(2) of this section) 25 peroent or less
of the employee's compensated hours of
employment during tbat calendar
month; and
(2) Within the preceding five-year pe-

riod, the non-Federal entity has not
materially misstated allowable 01' un-
allowable costs of a,ny nature, includ-
ing legislative lobbying costs.
(B) When conditions in paragraph

(c)(2)(v11)(A)(1) and (2) of this section
are met, non-Federal entities are not
required to establish records to support
the allowab1l1ty of claimed coste in ad-
dition to records already required or
mairitained. Also, when oondibions in
paragraphs (c)(2)(vii)(A)(1) and (2) of
this seotion are met, the absence of
time logs, calendars, or similar records
will not serve as a,basis for disallowing
costs by contesting estdmabes of lob-
bying time spent by employees during
a calendar month.
(viii) The Federal awarding agency

must establish procedures for resolving
in advance, in consultation with OMB,
any significant questions or disagree-
ments ooncerning the interpretation or
application of this section. Any such
advance resolutions must be binding in
any subsequent settlements, audits, or
investigations with respect to that
grant or contract for purposes of inter-

§200.453

pretatlon of this part, provided, how-
ever, that this must not be oonstrued
to prevent a contractor or non-Federal
entity from oontesting the lawfulness
of such a determination.

§200,451 Losses on other awards or
contracts.

Any excess of costs over income
under any other award or contract of
any nature is unallowable. This in-
cludes, but is not limited to, the non-
Federal entity's contributed portion by
reason of cost-sharing agreements or
any under-recoveries through negotia-
tion of fiat amounts for indirect (F&A)
costs. Also, any excess of costs over au-
thorized funding levels transferred
from any award 01' contract to another
award 01' contract is unallowable. All
losses are not allowable indireot (F&A)
costs and are required to be included in
the appropriate indirect cost rate base
for allocation of indirect costs.

§200.452 Maintenance and repair
costs.

Oosts incurred for ut111ties, insur-
ance, security, necessary maintenance,
janitorial services, repair, or upkeep of
buildings and equipment (including
Federal property unless otherwise pro-
vided for) which neither add to the per-
manent value of the property nor ap-
preciably prolong its intended life, but
keep it in an effioient operating condi-
tion, are allowable; Oosts inourred for
improvements which add to the perma-
nent value of the buildtngs and equip-
ment or appreCiably prolong their in-
tended life must be treated as capita,l
expenditures (see §200.439 Equipment
and other capital expenditures). These
costs are only al lowable to the extent
not paid through rental or other agree-
ments.

§200.453 Materials and supplies costs,
inoluding costs of computing de-
vices.

(a) Costs incurred for materials, sup-
plies, and fabricated parts necessarv to
carry out a Federal award are allow-
able.
(b) Purchased materlals and supplies

must be charged at their actual prices,
net of applicable oredits. Withdrawals
from general stores or stockrooms
must be charged at their actual net
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cost under any recognized method of
prioing inventory withdrawals. consiet-
ently applied. Incoming transportation
charges are a proper part of materials
and suppltes costs,

(c) Materials and supplies used for
the performanoe of a Federal award
may be charged as direct costs. In the
specifio case of computing devices,
oharging as direct coste is allowable for
devices that are essential and allo-
cable, but not solely dedioated, to the
performance of a Federal award.

(d) Where federally-donated or fur-
nished materials are used in per-
forming the Federal award, such mate-
rials will be used without charge.
[78 FR ?860B, Dec. 26, 2013, lUI amended at 79
FR 768B?,Dec. 19, 2014]

§ 200.454 Memberships, subscriptions,
and professional activity costs.

(a) costs of the non-Federal entity's
membership in business, teohnioal, and
professional organizations are allow-
able.

(b) Oosts of the non-Federal entity's
subscriptions to business, protesstonal,
and teohnioal periodicalB are allowable.

(0) OOBtBof membership in any civic
or community orguntsatton are allow-
able with prior approval by the Federal
awarding agency or pass-through enti-
ty.

(d) Ooste of membershtp in any coun-
try club or social or dining club or or-
ganization are unallowable.

(e) costs of membershtp in organiza-
tions whose primary purpose is lob-
bying are unallowable. See also § 200.450
Lobbying.

§ 200.455 Organization costs.
Costs such as incorporation fees, bro-

kers' fees, fees to promoters, organizers
or management consultants, attorneys,
accountants, or investment counselor,
whether or not employees of the non-
Federal entity in oonneotion with es-
tablisbment or reorganization of an or-
ganization, are unallowable except
with prior approval of the Feder-al
awarding agency.

§ 200.456 Participant support costs.
Participant support costs as defined

in §200.75 Partioipant support COBtsare
allowable with the prior approval of
the Federal awarding agency.

:2CFRCh. II (1-1-15 Edition)

§ 200.457 Plant and security costs.
Necessary and reasonable expenses

inourred for proteotion and seourity of
fa01l1ties, personnel, and work products
are allowable. Such costs inolude, but
are not limited to, wages and uniforms
of personnel engaged in security aotivi-
ties; equipment; barriers; protective
(non-military) gear, devices, and equip-
ment; contractual seourity servroes:
and consultants. Oapital expenditures
for plant seourttv purposes are subject
to §2oo.439 Equipment and other oapital
expenditures.
[78 FE. 78608, Dec. 26, 2013, as amended at 79
FE. 76867. Dec. 19. 2014]

§200.458 Pre-award costs.
Pre-award costs are those Incurred

prior to the effeotive date of tbe Fed-
eral award directly pursuant to the ne-
gotiation and in antioipation of the
Federal award where such costs are
necessary for efficient and timely per-
formance of the scope of work. Suoh
oosts are allowable only to the extent
that they wculd have been allowable if
incurred after the date of the Federal
award and only with the written ap-
proval of the Federal awarding agenoy.

§ 200.459 Professional service costs.
(a) Oosts of professional and consult-

ant servtces rendered by persons wbo
are members of a partioular profession
or possess a special skUl, and who are
not offioers or employees of the non-
Federal entity, are allowable, subject
to paragraphs (b) and (c) when reason-
able in relation to the services ren-
dered and when not oontingent upon
reoovery of the costs from the Federal
Government. In addition, legal and re-
lated services are limited under
§2oo.435 Defense and proseoutlon of
criminal and oivil proceedings, claims,
appeals and patent infringements.

(b) In determining the allowabllity of
costs in a particular case, no single rao-
tor or any special combinabion of fac-
tors 1s necessarily determinative. How-
ever, the following faotors are relevant:

(1) The nature and scope of the serv-
ice rendered in relation to the servioe
required.
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(2) The necessity of contracting for
the service, oonsidering the non-Fed-
eral entity's capability in the par-
ticular area.

(8) The past pattern of such ooets,
particularly in the years prior to Fed-
eral awards.

(4) The impact of Federal awards on
the non-Federal entity's business (i.e.,
what new problems have arisen).

(5) Whether the proportion of Federal
work to the non-Federal entity's total
business is such as to influence the
non-Federal entity in favor of incur-
ring the cost, particulaI:ly where the
services rendered are not of a con-
tinuing nature and have little relation-
ship to work under Federal awards.

(6) Whether the service can be per-
formed more economlcally by direct
employment rather than contracting.

(J) The qualifications of the indi-
vidual or concern rendering the service
and the oustomarv fees charged, espe-
oially on non-federally funded aotivi-
ties.

(8) Adequaoy of the contraotual
agreement for the service (e.g., descrip-
tion of the service, estimate of time re-
quired, rate of compensation, and ter-
mination provisions).

(c) In addition to the factors in para-
graph' (b) of this section, to be allow-
able, retainer fees must be supported
by evidence of bona fide services avail-
able or rendered.

§200.460 . Proposal costs.
Proposal oosts are the oosts of pre-

paring bids, proposals, or applioations
on potential Federal and non-Federal
awards or projeots, including the devel-
opment of data neoessary to support
the non-Federal entity's bids or pro-
posals. Proposal costs of the current
acoounting period of both successful
and unsuccessful bids and proposals
normally should be treated as indirect
(F&A) costs and allocated currently to
all activities of the non-Federal entity.
No proposal costs of past accounting
periods will be allocable to the current
period.

§200.461 Publication and printing
costs.

(a) Publioation costs for electronic
and print media, Including distribu-
tion, promotion, and general handling

§200.463

are allowable. If these costs are not
identifiable with a partioular cost ob-
jective, they should be allocated as in-
direct costs to all benefiting activities
of the non-Federal entity.

(b) Page charges for professional
journal publioations are allowable
where:

(1) The publications report work sup-
ported by the Federal Government; and

(2) The charges are levied impartially
on all items published by the journal,
whether or not under a Federal award.

(8) The non-Federal entity may
charge the Federal award before close-
out for the costs of publication or shar-
ing of research resul ts if the costs are
not incurred during the period of per-
formance of the Federal award,

§200.462 RelllTangement and recon-
version costs.

(a) Costs incurred for ordinary and
normal rearrangement and alteration
of fac1l1ties are allowable as indirect
oosts. Special arrangements and alter-
ations costs inourred specifically for a
Federal award are allowable as a direct
cost with the prior approval of the Fed-
eral awarding agency or pass-through
entity.

(b) Costs inourred in the restoration
or rehab1l1tation of the non-Federal en-
tity's facilities to approximately the
same condition existing immediately
prior to commencement of Federal
awards, less oosts related to normal
wear and tear, are allowable.

§ .200.463 Recruiting costs.
(a) Subjeot to paragraphs (b) and (c)

of this seobion, and provided that the
size of the staff recruited and main-
tained is in keeping with workload re-
quirements, costs of "help wanted" ad-
vertising, operating costs of an em-
ployment offiQ/? necessary to secure
and maintain an adequate staff, costs
of operating an aptitude and edu-
oational testing program, travel costs
of employees while engaged in recruit-
ing personnel, travel oosts of appli-
oants for interviews for prospective
employment, and relooation costs in-
curred inoident to recruitment of new
employees, are allowable to the extent
that such costs are incurred pursuant
to the non-Federal entity's standard
recruitment program. Where the non-
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Federal entity uses employment agen-
oies, costs not in excess of standard
commeroial rates for such services are
allowable.
(b) Special emoluments, fringe bene-

fits, and salary a.llowances incurred to
attraot professional personnel that do
not meet the test of reasonataeness or
do not conform with the established'
practices of the non-Federal entity, are
unallowable.
(c) Where relocation ooste incurred

incident to recruitment of a new em-
ployee have been funded in whole or in
part to a Federal award, and the newly
hired employee reslgna for reasons
within the employee's control within 12
months after hire, the non-Federal en-
tity will be required to refund or oredit
the Federal share of such relooation
costs to the Federal Government. See
also §200.464 Relocation oosts of em-
ployees.
(d) Short-term, travel visa costs (as

opposed to longer-term, immigration
visas) are generally allowable expenses
that may be proposed as a direct cost.
Since short-term visas are issued for a
spectrto period and purpose, they can be
clearly identified as directly connected
to work performed on a Federal award.
For these costs to be directly charged
to a Federal award, they must:

(1) Be critical and necessary for the
conduct of the project;
(2) Be allowable under the applicable

cost principles;
(3) Be consistent with the non-Fed-

eral entity's cost accounting practtces
and non-Federal entity polioy; and
(4) Meet the definition of "direct

cost" as described in the appl:lcable
cost principles.
[76 FR 78606, Dec. 26, 2013, as amended at 79
FR 75887.Deo.19. 2014]

§200.464 Relocation costs of employ-
ees.

(a) Relocation costs are costs inci-
dent to the permanent change of duty
assignment (for an indefinite period or
for a stated period of not less than 12
months) of an existing employee or
upon recruitment of a new employee.
Relooation costs are allowable, subject
to the limitations desoribed in para-
graphs (b), (c), and (d) of this sectdon,
provided that:

2 CFRCh.U (1-1-15 EdlHon)

(1) The move Is for the benefit of the
employer.
(2) Reimbursement to the employee

is in accordance with an established
written policy oonsistently followed by
the employer.
(3) The reimbursement does not ex-

oeed the employee's actual (or reason-
ably estimated) expenses.
(b) Allowable relocation costs for

current employees are limited to the
following:

(1) The costs of transportation of the
employee, members of his or her imme-
diate fam:lly and his household, and
personal erreots to the new location.
(2) The costs of finding a new home,

such as advance trips by employees and
spouses to looate living quarters and
temporary lodging during the transi-
tion period, up to maximum period of
30 calendar days.
(3) Olosing' costs; such as brokerage,

legal, and appraisal fees, incident to
the disposition of the employee's
former home. These costs, together
with those desoribed in (4), are limited
to 8 per cent of the sales price of the
employee's former home.
(4) The continuing coats of ownership

(for up to six months) of the vacant
former home after the settlement or
lease date of the employee's new per-
manent home, such as maintenance of
buildings and grounds (exclusive of fix-
ing-up expenses), utilities, taxes, and
property Insurance.
(6) Other necessarv and reasonable

expenses normally incident to reloca-
tion, such all the costs of canceling an
unexpired lease, transportation of per-
sonal property, and purchasing Insur-
anoe against loss of or damages to per-
sonal property. The cost of oanceling
an unexpired Iease is limited to three
times the monthly rental.
(0) Allowable relooation costs for new

employees are limited to those de-
scribed in paragraphs (b)(l) and (2) of
this seotion. When relocation costs in-
curred inoident to the recruitment of
new employees have been charged to a
Federal award and the employee re-
signs for reasons within the employee's
control within 12 months after hire,
the non-Federal entity must refund or
credit the Federal Government for its
share of the cost. However, the costs of
travel to an overseas location must be
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considered travel costs in acccrdance
with §200.474 Travel costs, and not this
§200.464 Relooation oosts of employees,
for the purpose of this paragraph if de-
pendents are not permitted at the loca-
tion for any reason and the costs do
not include costs of transporting
household goods.
(d) The following costa related to re-

location are unallowable:
(1) Fees and other coats assooiated

with acquiring a new home.
(2) A loss on the sale of a former

home.
(3) Continuing mortgage principal

and interest payments on a home being
sold.
(4) Income taxes paid by an employee

related to reimbursed relocation costs.
[78 FR 78608, Deo. 26, 2013, as amended at 79
FR 75887,Dec. 19, 2014)

§200.465 Rental costs of real property
and equipment,

(a) Subject to the limitations de-
scribed in paragraphs (b) through (d) of
this section, rental costs are allowable
to the extent that the rates are reason-
able in light of suoh factors as: rental
coats of comparable property, If any;
market conditions in the area; alter-
natives available; and the type, life ex-
pectanoy, oondition, and value of the
property leased. Rental arrangements
should be reviewed periodically to de-
termine if circumstances have changed
and other options are available.
(b) Rental costs under "sale and lease

back." arrangements are allowable only
up to the amount that would be al-
lowed had the non-Federal entity con-
t~nued to own tbe property. This
amount would inolude expenses suob as
depreoiatton, maintenance, taxes, and
insurance.
(0) Rental oosts under "less-than-

arm's-length" leases are allowable only
up to the amount (as explained in para-
graph (b) of this section). For this PUl'-
pose, a less-than-arm's-length lease is
one under which one party to the lease
agreement is able to oontrol or sub-
stantially influenoe the actions of the
other. Suoh leases include, but are not
limited to those between:

(1) Divisions of the non-Federal enti-
ty;

§200.465

(2) The non-Federal entity under
oommon control through common offi-
oers, direotors, or members; and
(3) The non-Federal entity and a di-

rector, trustee, r;>ff1oer,or key em-
ployee of the non-Federal entity or an
immediate family member, either di-
reotly or through oorporations, trusts,
or similar arrangements in whioh they
hold a controlling interest. For exam-
ple, the non-Federal entity may estab-
lish a separate corporation for the sole
purpose of owning property and leasing
It back to the non-Federal entity.
(4) Family members inolude one

party with any of the following rela-
tionships to another party:

(1) Spouse, and parents thereof;
(11) Children, and spouses thereof;
(iii) Parents, and spouses thereof;
(tv) Siblings, and spouses thereof;
(v) Grandparents and grandohildren.

and spouses thereof;
(vi) Domestic partner and parents

thereof, including domestic partners of
any Individual in 2 through 5 of this
definition; and
(vii) Any individual related by blood

or affinity whose olose association with
the employee is the equivalent of a
family relationship.
(6) Rental costs under leases which

are required to be treated as capital
leases under GAAP are allowable only
up to the amount (as explained in para-
graph (b) of this section) that would be
allowed had the non-Federal entity
purohased the property on the date the
lease agreement was executed, The pro-
visione of GAAP must be used to deter-
mine whether a lease is a ca.pital lease.
Interest costs related to capital leases
are allowable to the extent they meet
the oriteria in §200.449 Interest. Unal-
lowable costs include amounts paid for
profit, management fees, and taxes
that would not have been incurred had
the non-Federal entity purchased the
property.
(6) The rental of any property owned

by any individuals or entities affiliated
with the non-Federal entity, to Include
commercial or residential real estate.
for purposes such as the home offioe
workspace is unallowable.
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§200.466 Scholarships and student aid
costs.

(a) Costs of scholarshtps, fellowships,
and other programs of student aid at
IREs are allowable only when the pur-
pose of the Federal award is to provide
training to seleoted participants and
the charge is approved by the Federal
awarding agenoy. However, tuition re-
mission and other forms of eompensa-
tion paid as, or in lieu of, wages to stu-
dents performing neoessary work are
allowable provided that:
(1) The individual Is conduoting ao-

tivities necessary to the Federal
award;
(2) Tuition remission and other sup-

port are provided in accordance with
established policy of the IRE and con-
sistently provided in a like manner to
students in return for similar activities
conducted under Federal awards as
well as other activities; and
(3) During the academic period, the

student is enrolled in an advanoed de-
gree program at a non-Federal entity
or affiliated institution and the activi-
ties of the student in relation to the
Federal award are related to the degree
~ogram; ,
(4) The tuition or other payments are

reasonable compensation for the work
performed and are oonditioned expllc-
itly upon the performanoe of neoessary
work; and .
(5) It is the IRE's practice to simi-

larly compensate students under Fed-
eral awards as well as other aotivities.
(b) Charges for tuition remission and

other forms of oompensation paid to
students as, or tnIteu of, salaries and
wages must be subject to the reporting
requirements in §200.430 Oompensa-
tion-personal services, and must be
treated as direot or indireot cost in ao-
cordanoe with the actual work being
performed. Tuition remission may be
charged on an average rate basis. See
also §200.431 Oompensation-fringe ben-
efits.

§200.467 Selling and marketing costs.
Costs ofselUng and marketing any

products or servtces of the non-Federal
entity (unless allowed under §200.421
Advertising and public relations.) are
unallowable, except as direct costs,
with prior approval by the Federal

2 CFRCh. II (1-1-15 Edition)

awarding agency when necessary for
the performance of the Federal award.

§200.468 Specialized service facUities.
(a) The costs of services provided by

highly complex or speciallzed.faoilities
operated by the non-Federal entity,
such as oomputmg facilities, wind tun-
nels, and reactors are allowable, pro-
vided the charges for the servtoes meet
the conditions of either paragraphs (b)
or (0) of this seotion, and, in addition,
ta.ke into account any items of income
or Federal finanoing that qua.lify as ap-
plicable oredits under §200.406 Applioa-
ble credits.
(b) The COBtsof such services, when

material, must be charged directly to
applioable awards based on actual
usage of the services on the basis of a
schedule of rates or established meth-
odology that:
(1) Does not discriminate between ac-

tivities under Federal awards and other
activities of the non-Federal entity, in-
cluding usage by the non-Federal enti-
ty for internal purposes, and
(2) IBdesigned to recover only the ag-

gregate costs of the services. The costs
of eaoh service must consist normally
of both its direct costs and its allooable
share of all indirect (F&A) oOBtS.Rates
must be adjusted at least biennially,
and must take into oonsideration overt
under applied coats of the previous pe-
rtodts).
(0) Where the coste incurred for a

service are not material, they may be
allocated as indirect (F&A) oosts.
(d) Under some extraordinary otr-

oumstances, where it is in the best in-
terest of the Federal Government and
the non-Federal entity to establish al-
ternative oosting arrangements, such
arrangements may be worked out with
the Federal cognizant agenoy for indio
rect costa.

§2t)O.469 Student activity costs.
Costs incurred for intramural activi-

ties, student publications, student
clubs, and other student aobivtttes, are
unallowable, unless speoifioally pro-
vided for in the Federal award,

§200.470 'I'axes (including Value
Added Tax).

(a) For states. local governments and
Indian tribes:
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(1) Taxes that a governmental unit is
legally required to pay are allowable,
exoept for self-assessed taxes that dis-
proportionately affeot Federal pro-
grams or changes in tax polioiee that
disproportionately affect Federal pro-
grams.
(2) Gasoline taxes, motor. vehicle

fees, and other taxes that are in effect
user fees for benefits provided to the
Federal Government are allowable.
(3) This provision does not restrict

the authority of the Federal awarding
agency to identify taxes where Federal
participation ts inappropriate. Where
the identification of the amount of un-
allowable taxes would require an inor-
dinate amount of effort, the cognizant
agency for indirect costs may accept a
reasonable approximation thereof.
(b) For nonprofit organizations and

mEs:
(1) In general, taxes which the non-

Federal entity is required to pay and
which are paid or accrued in accord-
ance with GAAP, and payments made
to local governments in lieu of taxes
whioh are commensurate with the local
government services reoeived are al-
lowable, except for:
(1)Taxes from whioh exemptions are

available to the non-Federal entity di-
rectly or whioh are available to the
non-Federal entity based on an exemp-
tion afforded the Federal Government
and, in the latter case, when the Fed-
eral awarding agency makes available
the neoessary exemptton oertificates,
(ii) Speoial assessments on land

whioh represent capital improvements,
and
(111)Federa11ncome taxes.
(2) Any refund of taxes, and any pay-

ment to the non-Federal entity of in-
terest thereon. which were allowed as
Federal award costs, will be credited
either as a cost reduotion or cash re-
fund, as appropriate, to the Federal
Government. However, any interest ac-
tually paid 01' credited to an non-Fed-
eral entity incident to a refund of tax,
interest, and penalty will be paid or
credited to the Federal Government
only to the extent that suoh interest
accrued over the pel'iod during which
the non-Federal entity has been reim-
bursed by the Federal Government for
the taxes, interest, and penalties.

§200,471

(c) Value Added Tax (VAT) Foreign
taxes charged for the purchase of goods
01' servioes that a non-Federal entity is
legally required to pay in country is an
allowable expense under Federal
awards. Foreign tax refunds 01' applica-
ble oredits under Federal awards refer
to reoeipte, or reduction of expendi-
tures, whioh operate to offset or reduce
expense items that are atlooable to
Federal awards as direot or indirect
oosts. To the extent that such oredits
accrued or received by the non-Federal
entity relate to allowable cost, these
costs must be oredited to the Federal
awarding agency either as costs or cash
refunds. If the costs are .credlted back
to the Federal award, the non-Federal
entity may reduce the Federal share of
oosts by the amount of the foreign tax
reimbursement, 01' where Federal
award has not expired, use the foreign
government tax refund for approved ac-
tivities under the Federal award with
prior approval of the Federal awarding
agency.
§200.471 Termination costs.
Termination of a Federal award gen-

erally gives rise to the incurrence of
costs, or the need for speoial treatment
of costs, whioh would not have arisen
had the Federal award not been termi-
nated. Oost prlnoiples covering these
items are Bet forth in this section.
They are to be used in conjunction
with the other provtsions of thill part
in termination situations.
(a) The cost of items reasonably usa-

ble on the non-Federal entity's other
work must not be allowable unless the
non-Federal entity submits evidence
that it would not retain such items at
oost without sustaining a 10SB. In de-
ciding whether such items are reason-
ably usable on other work of the non-
Federal entity, the Federal awarding
agency should consider' the non-Federal
entity's plans and orders for current
and scheduled activity. Oontempora-
neous purchases of oommon items by
the non-Federal entity must be re-
garded as evidence that such items are
reasonably usable on the non-Federal
entity's other work. Any acoeptance of
common items as allocable to the ter-
minated portion of the Federal award
must be limited to the extent that the
quantities of such items on hand, in
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transit. and on order are in excess of
the reasonable quantitative require-
ments of other work.
(b) If in a particular case, despite all

reasonable efforts by the non-Federal
entity, certain costs cannot be discon-
tinued immediately after the effective
date of termination, such coste are
generally allowable within the limita-
tions set forth in this part, except that
any such costs continuing after termi-
nation due to the negligent or willful
failure of the non-Federal entity to dis-
continue such costs must be unallow-
able,
(c) Loss of useful value of special

tooling, machinery, and equipment is
generally allowable if:
(1) Such special toonns, special ma-

chinery, or equipment is not reason-
ably oapable of use in the other work of
the non-Federal entity,
(2) The interest of the Federal Gov-

ernment is protected by transfer of
title or by other means deemed appro-
priate by the Federal awarding agency
(see also §200.313 Equipment, paragraph
(d), and
(3) The loss of useful value for any

one terminated Federal award is lim-
ited to that portion of the acquisition
cost which bears the same ratio to the
total acquisition cost as the termi-
nated portion of the Federal award
bears to the entire terminated Federal
award and other Federal awards for
which the speotal tooling, machinery,
or equipment was acquired.
(d) Rental costs under unexpired

leases are generally allowable where
clearly shown to have been reasonably
necessary for the performance of the
terminated Federal award Iess the re-
sidual value of such leases, if:
(1) The amount of such rental

claimed does not exceed the reasonable
use value of the property leased for the
period of the Federal award and such
further period as may be reasonable,
and
(2) The non-Federal entity makes all

reasonable efforts to terminate, assign,
settle, or otherwise reduce the cost of
such lease. There also may be included
the cost of alterations of such leased
property, provided such alterations
were necessary for the performanoe of
the Federal award, and of reasonable

2 CFRCh.U (1-1-15 Edlllon)

restoration required by the provisions
of the lease.
(e) Settlement expenses including the

following are generally allowable:
(1) Aocounting, legal, olerical, and

similar oosts reasonably necessary for:
(i) The preparation and presentation

to the Federal awarding agency of set-
tlement claims and supporting data
with respect to the terminated portion
of the Federal award, unless the termi-
nation is for cause (see Subpart D-
Post Federal Award Requirements of
this part, §§200.338 Remedies for Non-
compliance through 200.342 Effeots of
Suspension and termination); and
(l~) The termiuation and settlement

of subawards.
(2) Reasonable oosts for the storage,

transportation, protection, and disposi-
tion of property prov1ded by the Fed-
eral Government or acquired or pro-
duced for the Federal award. .
(f) Claims under subawards, including

the allocable portion of claims which
are common to the Federal award and
to other work of the non-Federal enti-
ty, are generally allowable. An appro-
priate share of the non-Federal entity's
indirect oosts may be allooated to the
amount of settlements with contrac-
tors and/or subrecipients, provided that
the amount allocated is otherwise con-
sistent with the basic guidelines con-
tained in §200.414Indirect (F&A) costs.
The indireot oosts so allocated must
exolude the same and similar oosts
claimed directly or indireotly as settle-
ment expenses:

§200.472 Training and education costs.
The cost of trafning and education

provided for employee development is
allowable.

§ 200.473 Transportation costs.
Oosts Incurred for freight, express,

cartage, postage, and other transpor-
tation services relating either to goods
purchased, in process. or delivered, are
allowable. When such oosts can readily
be identified with the items involved,
they may be oharged directly as trans-
portation costs or added to the cost of
such items. Where identification with
the materials received cannot readily
be made, inbound transportation cost
may be charged to the approprIate in-
direct (F&A) cost accounts if the non-
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Federal entity follows a consistent, eq-
uitable procedure in this respect. Out-
bound freight, if reimbursable under
the terms and conditions of the Federal
award, should be treated as a direot
cost.

§200.474 Travel costs.
(a) General. Travel oosts are the ex-

penses for transportation, lodging. sub-
ststence, and related Hems incurred by
employees who are in travel status on
offioial business of the non-Federal en-
tity. Such costs may be charged on an
actual cost basts, on a per diem or
mileage basis in lieu of actual oosts in-
ourred, 01' on a oombination of the two,
provided the method used Is applied to
an entire trip and not to selected days
of the trip, and results in charges con-
sistent with those normally allowed in
like circumstances in the non-Federal
entity's non-federafly-funded aotivities
and in accordance with non-Federal en-
tity's written travel reimbursement
polioies. Notwithstanding the provi-
sions of §200.444 General costs of gov-
ernment, travel costs of officials cov-
ered by that section are allowable with
the prior written approval of the Fed-
eral awarding agenoy or pass-through
entity when they are speoifically re-
lated to the Federal award.

(b) Lodging and subsistence. Costs in-
ourred by employees and officers for
travel, including costs of lodging, other
subsistence, and Incidental expenses,
must be considered reasonable and oth-
erwise allowable only to the extent
suoh costs do not exceed oharges nor-
mally allowed by the non-Federal enti-
ty in its regular operations as the re-
eult of the non-Federal entity's written
travel poltoy, In addition, if these costs
are charged directly to the Federal
award dooumentation must justifY
that:
(1) Partioipation of the individual is

neoessary to the Federal award; and
-(2) The coats are reasonable and con-

sistent with non-Federal entity's es-
tablished travel policy.

(0)(1) Temporary dependent care
costs (as dependent Is defined in 26
U.S.O. 152) above and beyond regular
dependent care that direotly results
from travel to oonferenoes is allowable
provided that: "

§200.474

(1)The costs are a direct result of the
indiv:ldual's travel for the Federal
award;

(1:1) The costs are oonsistent with the
non-Federal entity's dooumented trav-
el polioy for all entity travel; and

(iii) Are only temporary during the
travel pedod.

(2) Travel costa for dependents are
unallowable, except for travel of dura-
tion of six months or more with prior
approval of the Federal awarding agen-
oy. See also §200.432 Conferences.

(d) In the absence of an acceptable,
written non-Federal entity pol1cy re-
garding travel oosts, the rates and
amounts established under 5 U.S.C.
5701-11, ("Travel and Subsistenoe Ex-
penses; Mileage Allowances"), or by
the Administrator of General Services,
or by the" President (or his or her des-
ignee) pursuant to any provisions of
auoh subchapter' must apply to travel
under Federal awards (48 OFR 31.201)-
46(a».

(e) Commercial air travel. (1) Airfare
costs in excess of the basic least expen-
sive unrestricted accommodations
class offered by commercial airlines
are unallowable except when suoh ac-
oommodations would:

(i) Require oirouitous routing;
(11) Require travel during unreason-

able hours;
(iii) Exoessively prolong travel;
(Iv) Result in additional costs that

would offset the transportation sav-
ings: or

(v) Offer acoommodatdons not reason-
ably adequate for the traveler's med-
ical needs. The non-Federal entity
must justify and document these condi-
tions on /1 case-by-case basis in order
for the use of first-olass or business-
class airfare to be allowable in such
cases.

(2) Unless a pattern of avotdanoe Is
deteoted, the Federal Government will
generally not question a non-Federal
entity's determinations that ous-
tomary standard airfare or other dis-
oount airfare is unavailable for specino
trips if the non-Federal entity oan
demonstrate that such airfare was not
available in the specific case.
(f) Air travel by other than commercial

carrier. Oosts of travel by non-Federal
entity-owned, -Ieased, or -ohartersd
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aircraft include the cost of lease, char-
ter, operation (including personnel
costs), maintenance, depreciation, in-
surance, and other related costs. The
portion of such costs that exceeds the
cost of airfare as provided for in para-
graph (d) of this section, is unallow-
able.
['18 FR 78608, Dec. 26, 2013, M amended at 79
FR 75887,Dec. 19, 2014] .

§200.475. 'l'ru.stees.
Travel and subsistenoe costs of trust-

ees (or directors) at !BEs and nonprofit
organizations are allowable. See also
§ 200.474Travel costs,

Subpart F-Audit Requirements
GENERAL

§200.500 Purpose.
This part sets forth standards for ob-

taining consistency and uniformity
among Federal agencies for the audit
of non-Federal entities expending Fed-
eral awards.

AUDITS

§ 200.501 Audit requirements,
(a) Audit required. A non-Federal enti-

ty that expends $750,000or more during
the non-Federal entity's fiscal year in
Federal awards must have a single or
program-specific audit conduoted for
that year in accordance with the provi-
sions of this part.

(b) Single audit. A non-Federal entity
that expends $760,000or more during
the non-Federal entity's fisoal year in
Federal awards must have a single
audit oonduoted in accordance with
§200.514SOOPIl of audit except when it
elects to have a program-spectrto audit
oonducted in accordance with para-
graph (0) of this section.

(0) Program-specific audit election.
When an auditee expends Federal
awards under only one Federal pro-
gram (exoluding R&D) and the Federal
program's statutes, regulations, or the
terms and oonditions of the Federal
award do not require a finanoial state-
ment audit of the auditee, the auditee
may eleot to have a program-speoifio
audit oonducted in accordance with
§200.507Program-specific audits. A pro-
gram-speoifio audit may not be elected

2 CFR Ch. II (1-1-15 Edition)

for R&D unless all of the Federal
awards expended were received from
the same Federal agenoy, or the same
Federal agency and the same pass-
through entity, and that Federal agen-
es, or pass-through entity in the case
of a subrecipient, approves in advance
a program-specific audit.
(d) Exemption when Federal awards ex-

pended are less than $750,000.A non-Fed-
eral entity that expends less than
$750,000during the non-Federal entity's
fiscal year in Federal awards is exempt
from Federal audit requirements for
that year, except as noted in §200.603
Relation to other audit requirements,
but records must be available for re-
view or audit by appropriate officials
of the Federal agenoy, pass-through en-
tity, and Government Acoountability
Offioe (GAO).
(e) Federally Funded Research and De-

velopment Centers (FFRDC). Manage-
ment of an auditee that owns or oper-
ates a FFRDC may elect to treat the
FFRDC as a separate entity for pur-
poses of this part.
(f) Subrec/pients and Contractors. An

auditee may simultaneously be a re-
ctpient, a' subreclpient,' and a con-
tractor. Federal awards expended as a
recipient or a subreoipienf are subject
to audit under this part. The payments
received for goods or services provided
as a contractor are not Federal awards.
Seotion §200.330Subreoipient and con-
tractor determinations Bets forth the
considerations in determining whether
payments constitute a Federal award
or a payment for goods or services pro-
vided as a contraotor.
(g) Compliance responstbility for con-

tractors. In most cases, the audltee's
compliance responsibility for oontrao-
tors is only to ensure that the procure-
ment, receipt, and payment for goods
and services comply with Federal stat-
utes, regulations, and the terms and
conditions of Federal awards. Federal
award oompltanoe requirements nor-
mally do not pass through to contrao-
tors. However, the audltee is respon-
sible for ensuring oomplrance for pro-
curement transaotrone which are struo-
tured such that the contraotor Is re-
sponsible for program oomplianoe or
the contractor's records must be re-
viewed to determine program oomph-
ance. Also, when these proourement
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transactions relate to a major pro-
gram, the scope of the audit must in-
elude determining whether these trans-
acttons are in complianoe with Federal
statutes, regulations, and the terms
and oonditions of Federal awards.
(b) For-profit subrecipient. Since this

part does not apply to for-profit sub-
reoipients, the pasa-through entity is
responsible' for establishing require-
ments, as necessary, to ensure compli-
ance by for-profit subreoipients. The
agreement with the for-profit sub-
reeipient must describe applioable
compliance requirements and the for-
profit subreoipient's oompltancs re-
sponsibility. Methods to ensure complt-
anoe for Federal awards made to for-
profit subreoipients may include pre-
award audtbs, monitoring during the
agreement, and post-award audits. See
also §200.331 Requirements for pass-
through entttnes.
[78 FR 78608. Dec. 26, 2015, 1\.8 amended at 79
FR 75BB7,Dec. 19, 2014)

§200,502 BJlsis for determining Fed-
eral awards expended.

(a) Determining Federal awards ex-
pended. The determination of when a
Federal award is expended must be
based on when the aotivity related to
the Federal award occurs. Generafly,
the aotivity pertains to events that re-
quire the non-Federal entity to comply
with Federal statutes, regulations, and
the terms and oonditions of Federal
awards, such as: expenditure/expense
transaottone associated with awards in-
oluding grants, cost-reimbursement
contracts under the FAR, compacts
with Indian Tribes, cooperative agree-
ments, and direot appropriations; the
disbursement of funde to subreoipients;
the use of loan prooeeds under loan and
loan guarantee programs; the receipt of
property; the receipt of surplus prop-
erty; the reoeipt or use of program in-
oome; the distribution or use of food
oommodities; the disbursement of
amounts entitling the non-Federal en-
tity to an interest subsidy; and the pe-
riod when insurance is in foroe.

(b) Loan ana loan guarantees (loans).
Since the Federal Government is at
risk for loans until the debt is repaid,
the following guidelines must be used
to calculate the value of Federal
awards expended under loan programs,

§200.502

except as noted in paragraphs (c) and
(d) of this seotion:
(1) Value of new loans made or re-

ceived during the audit period: plus
(2) Beginning of the audit period bal-

ance of loans from previous years for
which the Federal Government imposes
continuing compliance requirements;
plus

(3) Any interest subsidy, cash, or ad-
ministrative oost allowanoe received.

(0) Loan and loan guarantees (loans) at
IHEs. When loans are made to students
of an IRE but the IRE does not make
the loans, then only the value 01 loans
made during the audit period must be
oonsidered Federal awards expended in
that audit period. The balance of loans
for previous audit periode is not in-
oluded as Federal awards expended be-
cause the lender accounts for the prior
balances.

(d) Prior loan and loan guarantees
(loans). Loans, the proceeds Of whioh
were received and expended in prior
years, are not considered Federal
awards expended under this part when
the Federal statutes, regulations, and
the terms and conditions of Federal
awards pertaining to suoh loans impose
no oontinuing oomplianoe require-
ments other than to repay the loans.

(e) Endowment funds. The oumulative
balance of Federal awards for endow-
ment funds that are federally re-
strioted are considered Federal awards
expended in each audit period in whioh
the funds are still restrioted.

(1) Free rent. Free rent received by
itself is not considered a Federal award
expended under this part. However, free
rent received as part of a Federal
award to oarry out a Federal program
must be Included in determining Fed-
eral awards expended and subject to
audit under this part.

(g) Valuing non-cash assistance. Fed-
eral non-cash assiatanos, suoh as free
rent, food oommodities, donated prop-
erty, or donated surplus property, must
be valued at fair market value at the
time of reoeipt or the assessed value
provided by the Federal agency,

(h) Medicare. Medioare payments to a
non-Federal entity for providing pa-
tient care services to Medioare-eligible
individuals are not considered Federal
awards expended under this part. .
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(1) Medicaid. Medioaid payments to a
subreoipient for providing patient oare
services to Medioaid-eligible individ-
uals are not considered Federal awards
expended under this part unless a state
requires the funds to be treated as Fed-
eral awards expended because reim-
bursement is on a coet-reimbursement
basis.

(j) Certain loans provided by the Na-
tional Credit Union Administration. For
purposes of this part, loans made from
the National Oredit Union Share Insur-
ance Fund and the Oentral Liquidity
Fa.cility that are funded by contribu-
tions frcm insured non-Federal entities
are not considered Federal awards ex-
pended.
[78 FR 78608, Dec. 26. 2013. 1\5 amended at 79
FR 76887.Dec. 19. 2014]

§200.503 Relation to other audit re-
quirements.

(a) An audit conducted in accordance
with this part must be in lieu of any fi-
nancial audit of Federal awards which
a non-Federal ent~ty is required to un-
dergo under any other Federal statute
or regulation. To the extent that such
audit prcvides a Federal agency with
Lhe information it requires to carry
out its responsibilities under Federal
statute 01' regulation, a Federal agency
must rely upon and use that informa-
tion.
(b) Notwithsta.nding subsection (a). a

Federal agenoy, Inspectors General. 01'
GAO may conduot or arrange for addi-
tional audits which are necessarv to
carry out its responsibtlttdea under
Federal statute or regulation. The pro-
visions of this part do not authorize
any non-Federal entity to constrain, in
any manner, such Federal agency from
carrying out or arranging for such ad-
dibional audits, except that tbe Federal
agenoy must plan such audits to not be
duplioative of otber audits of Federal
awards. Prior to oommencing suoh an
audit, the Federal agency or pass-
through entity must review the FAO
for recent audits submitted by the non-
Federal entity. and to the extent such
audits meet a Federal agenoy or pass-
through entity's needs, the Federal
agency or pass-through entity must
rely upon and use such audits. Any ad-
ditional audits must be planned and
performed in such a way as to build

2 CFR Ch. II (1-1'-15 Edition)

upon work performed, including the
audit dooumentation, sampling, and
testing already performed, by other
auditors.
(c) Tbe provisions of this part do not

limit the authority of Federal agenoies
to conduct, or arrange for the conduot
of, audits and evaluations of Federal
awards. nor limit the authority of any
Federal agency Inspector General or
other Federal official. For example, re-
quirements tbat .may be applicable
under the FAR or OAS and the terms
and conditions of a cost-reimbursement
contract may Include additional applr-
cable audits to be conducted or ar-
ranged for by Federal agencies.
(d) Federal agency to pay for addi-

tional audits. A Federal agency that
conducts or arranges for additional au-
dits must. oonsistent with other appli-
cable Federal statutes and regulations.
arrange for funding the Cull oost of
such additional audits. .
(e) Request for a program to be au-

dited as a major program. A Federal
awarding' agency may request that an
audttee have a parttoular Federal pro-
gram audited as a major program in
lieu of the Federal awarding agency
conduoting or arranging for the addi-
tional audits. To allow for planning.
such requests should be made at least
lBO calendar days prior to the end of
the- fiscal year to be audited. The
auditee, after consultataon with its
auditor, should promptly respond to
suoh a request by informing the Fed-
eral awarding agency whether the pro-
gram would otherwise be audited as a
major program using the risk-based
audit approach described in §200.51B
Major program determination and. if
not. the estimated Incremental cost.
The Federal awarding agenoy must
then promptly confirm to the auditee
whether it wants the program audited
as a major program. If the program is
to be audited as a major program based
upon this Federal awarding agency re-
quest, and the Federal awarding agen-
oy agrees to pay the full Incrementa'l
costs, then the auditee must have the
program audited as a major program. A
pass-through entity may use the provi-
stone of this paragraph for a sub-
rectptent.
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§200.504 Frequency of audits.
Except for the provisions for biennial

audits provided in paragraphs (a) and
(b) of this section, audits required by
this part must be performed annually.
Ally biennial audit must cover both
years within the biennial period.
(a) A state, local government, or In-

dian tribe that is required by constitu-
tion or statute, in effect on January 1,
1987, to undergo its audits less fre-
quently than annually, 1s permitted to
undergo its audits pursuant to this
part biennially. '.):'hisrequirement must
still be in effeot for the biennial period.
(b) Any nonprofit organization that

had biennial audits for all biennial pe-
rtods ending between July I, 1992, and
January I, 1995, is permitted to under-
go its audits pursuant to this part bi-
enntauv.

§200.505 Sanctions.
In oases of oontinued inability or un-

willingness to have an audit conducted
in accordance with this part, Federal'
agencies and pass-through entities
must take appropriate action as pro-
vided in §200.33B Remedies for non-
compltance.

§200.506 Audit costs.
See §200.425 Audit servloes.

§200.507 Program-speeific audits.
(a) Program-specific audH guide avail-

able. In many oases, a program-speciffc
audit guide will be available to provide
specittc guidance to the auditor with
respect to internal oontrols, compli-
ance requirements, suggested audit
prooedures, and audit reporting re-
quirements. A liflting of current .pro-
gram-speottto audit guides oan be found
in the oompliance supplement begin-
ning with the 2014 supplement includ-
ing Federal awarding agenoy oontact
information and a Web site where a
oopy of the guide can be obtained.
When a ourrent program-specific audit
guide is available, the auditor must
follow GAGAS and the guide when per-
forming a program-specific audit.

(b) Program-specific audit guide not
available. (1) When a current program-
speoifio audit guide Is not available,
the auditee and auditor must have ba-
sioally the same responsibilities for the

§200.507

Federal program as they would have
for an audit of a major program in a
single audit.
(2) The auditee must prepare the fi-

nancial statement(s) for the Fedel1al
program that Includes, at a minimum,
a sohedule of expenditures of Federal
awards for the program and notes that
describe the significant aocounting
policies used ill preparing the schedule,
a summary schedule of prior audit find-
ings consistent with the requirements
of §200.511 Audit. findings follow-up,
paragraph (b), and a corrective aotion
plan oonsistent with the requirements
of §200.511 Audit findings follow-up,
paragraph (c).
(3) The auditor must:
(i) Perform an audit of the Iinaneial

statementts) for the Federal program
in accordance with GAGAS;
(ii) Obtain an understanding of inter-

nal oontrols and perform tests of inter-
nal controls over the Federal program
consistent with the requirements of
§200.514 Soope of audit, paragraph (c)
for a major program;
(i11)Perform prooedures to determine

whether the auditee has complied with
Federal statutes, regulations, and the
terms and oonditions of Federal awards
that could have a direot and material
effeot on the Federal program con-
slstentwith the requirements of
§200.514 Soope of audit, paragraph (d)
for a major program;
(1v)Follow up on prior audit findings,

perform prooedures to assess tbe rea-
sonableneas of the summary schedule
of prior audit findings prepared by the
auditee in aocordance with the require-
mente of §200.511 Audit findings follow-
up, and report, as a ourrent year audit
finding, when the auditor conoludes
that the summary schedule of prior
audit findillgs materially misrepre-
sents the status of any prior audit find-
ing; and
(v) Report any audit findings con-

sistent with the requirements of
§200.516 Audit findings.
(4) The auditor's report(s) may be in

the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in
this section. The auditor's reportts)
must state that the audit was con-
duoted in accordance with thiB part
and include the following:
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(1)An opinion (or disolaimer of opin-
ion) as to whether the finanoial state-
mentes) of the Federal program is pre-
sented fairly in all material respeots in
accordance with the stated accountdng
policies;

(il) A report on internal oontrol re-
lated to the Federal program, whioh
must desoribe the scope of testing of
internal control and the results of the
teste:

(iii) A report on compliance which in-
cludes an opinion (or disolaimer of
opinion) as to whether the auditee
complied with laws, regulations, and
the terms and oonditions of Federal
awards which could have a direot and
material effeot on the Federal pro-
gram; and

(iv) A schedule of findings and ques-
tioned oosts for the Federal program
that inoludes a summary of the audi-
tor's results relative to the Federal
program in a format oonsistent with
§200.616 Audit reporting, paragraph
(d)(1) and findings and questioned costs
oonsistent with the requirements of
§200.615 Audit reporting, paragraph
(d)(3).

(0) Report submission for program-spe-
cific audits; (1) The audit must be com-
pleted and the reporting required by
paragraph (0)(2) or (0)(3) of this section
submitted within the earlier of 30 cal-
endar days after reoeipt of the audi-
tor's report(s), or nine months after
the end of the audit period, unless a
different period is speoified in a pro-
gram-speoifio audit guide. Unless re-
strioted by Federal law or regulation,
the auditee must make report copies
available for public inspection.
Auditees and auditors must ensure
that their respective parts of the re-
porting package do not include pro-
teoted personally identifiable informa-
tion.

(2) When a program-specirio audit
guide is available, the auditee must
electronically submit to the FAO the
data colleotion form prepared in ao-
cordanoe with §200.612Report submis-
sion. paragraph '(b). as applioable to a
program-specific audit. and the report-
ing required by the program-specific
audit guide.

(3) When a program-speciric audit
guide is not available. the reporting
paokage for a, program-specific audit

2 CFRen, II (1-1-15 Edition)

must consist of the financial state-
mentes) of the Federal program. a sum-
mary schedule of prior audit findings,
and a oorreotive aotion plan as de-
scribed in paragraph (b)(2) of this sec-
tion, and the auditor's report(s) de-
scribed in paragraph (b)(4) of this sec-
tion. The data oolleotion form prepared
in accordance with §200.512Report sub-
mission, paragraph (b), as applicable to
a program-speottte audit" and one copy
of this reporting package must be elec-
tronically submitted to the FAO.
(d) Other liBations of this part may

apply. Program-specific audits are sub-
ject to:
(1) 200.600Purpose through 200.503Re-

lation to other audrt requirements,
paragraph (d);

(2) 200.504 Frequency of audits
through 200.506Audit costs;

(3) ,200.50BAuditee responsibilities
through 200.609Auditor selection;

(4) 200.511Audit findings follow-up;
(5) 200.612Report submission, para-

graphs (e) through (h);
(6) 200.613Responsibilities;
(7) 200.516 Audit findings through

200.517Audit dooumentation;
(8) 200.521Management decision, and
(9) Other referenced provisions of this

part unless contrary to the provisions
of this seotion, a program-specifio
audit guide, or program statutes and
regulations.
[78 FR 78608. Dec. 26, 2018. as amended at 79
FR 76687,Dec. 19, 2014]

AUDITElES

§ 200.508 Auditee responsibilities.
The auditee must:
(a) Procure or otherwise arrange for

the audit required by this part in ao-
oordanoe with §200.509Auditor selec-
tion, and ensure it is properly per-
formed and submitted when due in ac-
oordanoe with §200.512Report submis-
sion.

(b) Prepare appropriate financial
statements, including the schedule of
expenditures of Federal awards in ao-
oordanoe with §200.610Financial state-
ments.

(c) Promptly follow up and take cor-
reotive action on audit findings, in-
cluding preparation of a summary
schedule of prior audit findings and a
correotive action plan in accordance
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with §200.511 Audit findings follow-up,
paragraph (b) and §200.611Audit find-
Ings follow-up, paragraph (0), respec-
tively.
(d) Provide the auditor with aocess to

personnel, accounts, books, records,
supporting documentation, and other
Information as needed for the auditor
to perform the audit required by this
part.

§200.509 Auditor selection.
(a) ,(tuditor Pf(Jourement. In procuring

audit services, the auditee must follow
the proourement standards presoribed
by the Proourement Standards in
§§200.317 Proourement by states
through 20.326Oontract provisions of
Subpart D- Post Federal Award Re-
qutrements of this part or the FAR (48
CFR part 42), as applicable. When pro-
curing audit services, the objeotive is
to obtain high-quality audits.' In re-
Questing proposals for audit services,
the objectives and scope of the audit
must be made clear and the non-Fed-
eral entity must request a oopy of the
audit organization's peer review report
which the auditor is requtred to pro-
vide under GAGAS. Faotors to be con-
sidered in evaluating eaoh proposal for
audit services Include the responsive-
ness to the request for proposal, rel-
evant experienoe, availability of staff
with professional' qualifications and
teohnical abilities, the results of peer
and external quality control reviews,
and price. Whenever possible, the
auditee must make positive efforts to
ut111ze small businesses, minority-
owned firmB, and women's business en-
terprises, in procuring audit services as
stated in §200.321 Contraoting with
small and minority businesaes, wom-
en's business enterprises, and labor
surplus area firms, or the FAR (48OFR
part 42), as applicable.
(b) Restriction on auditor preparing in-

direct cost proposals. An auditor who
prepares the indireot cost proposal 01'
cost allooation plan may not also be se-
leoted to perform the audit required by
this part when the mdfrect costs recov-
ered by the auditee during the prior
year exceeded $1 million. This restric-
tion applies to the base year used in
the preparation of the indireot cost
proposal or cost allocation plan and
any subsequent years in whioh the re-

§200.510

sulttng' indirect cost agreement or oost
allooation plan is used to recover costs.

(0) Use of Federal auditors. Federal
auditors may perform all or part of the
work required under this part if they
oomply fully with the requirements of
this part.

§200.610 Financial statements.
(a) Financial statements. The auditee

must prepare finanoial statements that
reflect its finanoial position, results of
operations or changes in net assets,
and, where appropriate, cash flowa for
the fiscal year audited. The finanoial
atatements must be for the same orga-
nizational unit and fisoal year that is
chosen to meet the requirements of
this part. However, non-Federal entity-
wide financial statements may also in-
clude departments, agencies, and otber
organizational units that have separate
audits in accordance with §200.514
Soope of audit, paragraph (a) and pre-
pare separate financial statements.
(b) Schedule of expenditures of Federal

awards. The audttee must also prepare
a schedule of expenditures of l!'ederal
awards for the period covered by the
auditee's financial statements which
must include the total Federal awards
expended all determined in acoordance
with §200.502 Basis for determining
Federal awards expended. While not re-
quired, the auditee may choose to pro-
vide information requested by Federal
awarding asenotea and pass-through
entities to make the schedule easier to
use. For example, when a Federal pro-
gram has multiple Federal award
years, the auditee may list the amount
of Federal awards expended for each
Federal award year separately. At a
minimum, the schedule must:
(1) List iildividual Federal programs

by Federal agency. For a cluster of pro-
grams, provide the cluster name, list
individual Federal programs within the
cluster of programs, and provide the
applicable Federal agency name. For
R&D, total Federal awards expended
must be shown either by individual
Federal award or by Federal agency
and major subdivision within the Fed-
eral agenoy, For example, the National
Institutes of Health is a major subdivi-
sion in the Department of Health and
Human Services.
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(2) For Federal awards received ItS a
subreoipient, the name of the pass-
through entity and identifying number
assigned by the pass-through entity
must be inoluded.
(3) Provide total Federal awards ex-

pended for each Individual Federal pro-
gram and the CFDA number or other
identifying number when the CFDA in-
formation is not available. For a clus-
ter of programs also provide the total
for the cluster.
(4) Include the total amount provided

to subreoipients from each Federal pro-
gram.
(5) For loan or loan guarantee pro-

grams described in §200.502Basis for
determining Federal awards expended,
paragraph (b), identify in the notes to
the schedule the balanoes outstanding
at the end of the audit period. This Is
in addition to Including the total Fed-
eral awards expended for loan or loan
guarantee programs in the schedule.
(6) Include notes that desoribe that

significant accounting ponctes used In
preparing the schedule, and note
whether or not the auditee eleoted to
use the 10% de minimis cost rate as
covered in §200.414. Indirect (F&A)
costs.
['78FR 76608, Dec. 26, 2013, as amended at 79
FR 75887, Dec.19.2014]

§200.511 Audit findings follow-up.
(a) General. The auditee is responsible

for follow-up and corrective action on
all audit findings. As part of this re-
sponsibility, the auditee must prepare
a summary schedule of prior audit find-
ings. The auditee must also prepare a
corrective action plan for current year
audit findings. The summary schedule
of prior audit findings and the correc-
tive action plan must Include the ref-
erenoe numbers the auditor ItSsigns to
audit findings under §200.616 Audit
findings, paragraph (0). Since the sum-
mar:y schedule may include audit find-
ings from multiple years, it must in-
olude the fisoal year in which the find~
ing initially occurred. The correcttve'
aotion plan and summary schedule of
prior audit findings must inolude find-
ings relating to the financial state-
ments which are required to be re-
ported in accordance with GAGAS.
(b) Summary schedule of prior audit

findings. The summary schedule of

2 CFRen, II (1-1-15 EditiOn)

prior audit findings must report the
statue of all audit findings included in
the prior audit's schedule of findings
and questioned costs. The summary
schedule must also Include audit find-
ings reported in the prior audit's sum-
mary sohedule of prior audit findings
except audit findings listed ItS cor-
reoted in aocordanoe with paragraph
(b)(1) of this seetton, 01' no longer valid
01' not warranbing' further action in ao-
cordance with paragraph (b)(3) of this
section.

(1) When audit findings were fully
corrected, the summary schedule need
only list the audit findings and state
that oorrecttveactton was taken.
(2) When audit findings were not cor-

reoted or were only partially corrected,
the summary schedule must desoribe
the reasons for the finding's recurrence
and planned corrective action. and any
partial correotive action taken. When
correotive action taken is Significantly
different from oorrectlve aotion pre-
viously reported in a corrective aotion
plan or in the Federal agenoy's or pass-
through entity's management deoision,
the summary schedule must provide an
.explanation.

(3) When the auditee believes the
audit findings are no longer v!t1idor do
not warrant further aotion, the reasons
for this position must be described in
the summary schedule. A valid reason
for COnsidering an audit finding as not
warranting further action is that all of
the following have occurred:
(i) Two years have passed since the

audit report in whioh the finding oe-
ourred was submitted to the FAC;
(11) The Federal agency or pass-

through entity is not currently fol-
lowing up with the auditee on the audit
finding; and
(111)A management decision was not

issued.
(c) Corrective action plan. At the com-

pletion of the audit, the auditee must
prepare, in a document separate from
the auditor's findings described in
§200.516Audl't findings, a oorrective ac-
tion plan to address each audit finding
included in the ourrent year auditor's
reports. The oorrective action plan
must provide the namets) of the con-
taot person(s) responsible for oorrec-
tive action, the oorrective aotion
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planned, and the anticipated comple-
tion date. If the audltee does not agree
with the audit findings or believes cor-
rective action is not required, then the
corrective action plan must include an
explanation and speoific reasons.

§200.512 Report submission.
(a) General. (1) The audit must be

completed and the data collection form
desoribed in paragraph (b) of this sec-
tion and reporting package described in
paragraph (0) of this section must be
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor's report(s), or nine months after
the end of the audit period. If the due
date falls on a Saturday, Sunday, or
Federal holiday, the reporting package
is due the next business day.

(2) Unless restricted by Federal stat-
utes or regulations, the auditee must
make copies available for publtc in-
spection. Auditees and auditors must
ensure that their respeotive parts of
the reporting package do not inolude
protected personally identifiable infor-
mation.

(b) Data Collection. The FAC is the re-
pository of record for Subpart F-Audit
Requirements of this part reporting
packages and the data oollection form.
All Federal agencies, pass-through en-
tities and others interested in a report-
ing package and data collection form
must obtain it by accessing the FAC.

(1) The auditee must submit required
data elements described in Appendix X
to Part ZOO-Data Collection Form
(Form SF-8AC), which state whether
the audit was oompleted in accordance
with this part and provides informa-
tion about the audltee, its Federal pro-
grams, and the results of· the audi t.
The . data must include information
available from the audit required by
this part tp.at is neceasarv for Federal
agencies to use the audit to ensure in-
tegrity for Federal programs. The data
elements and format must be approved
by OMB, available from the FAC, and
Include colleotions of information from
the reporting package described in
paragraph (c) of this section. A senior
level representative of the audrtee
(e.g., state controller, director of fi-
nance, chief executive officer, or ohief
financial offioer) must sign a state-
ment to be included as part of the data

§ 200.512

oollection that says that the auditee
oomplied with the requirements of this
part, the data were prepared in accord-
ance with this part (and the instruo-
ttons accompanying the form), the re-
porting package does not Include pro-
tected personally identifiable informa-
tion, the information included in its
entirety Is accurate and complete, and
that the FAC ts authorized to make the
reporting paokage and the form pub-
lioly available on a Web site.

(2) Exception for Indian Tribes and
Tribal Organizations. An auditee that is
an Indian tribe or a tribal organization
(as defined in the Indian Self-Deter-
mination, Education and Assistanoe
Act (ISDEAA), 25 U.S.C. 460b(I» may
'opt not to authorize the FAG to make
the reporting package publioly avail-
able on a Web site, by excluding the au-
thorization for the FAC publication in
the statement described in paragraph
(b)(l) of this section. If this option is
exercised, the auditee becomes respon-
sible for submitting tbe reporting
package directly to any pass-through
entities through which it has recetved
a Federal award and to pass-through
entities for which the summary sched-
ule of prior audit findings reported the
status of any findings related to Fed-
eral awards that the pass-through enti-
ty provided. Unless restrioted by Fed-
eral statute or regulation, if the
auditee opts not to authorize publtca-
tion, it must make copies of the report-
ing package available for public Inspec-
tion.

(3) Using the information Included in
the reporting package desoribed in
paragraph (c) of this eeotton, the audi-
tor must complete the applicable data
elements of the data collection form.
The auditor must sign a statement to
be included as part of the data oolleo-
tion form that indicates, at a min-
imum, the source of the information
included in the form, the auditor's re-
sponsibility for the information, that
the form is not a substitute for the re-
porting package desoribed in paragraph
(c) of this seotion, and that the oontent
of the form is limited to the colleotion
of information prescrIbed by OMB.

(0) Reporting package. The reporting
package must include the:

(1) Financial statements and sched-
ule of expenditures of Federal awards
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discussed in §200.510Financial state-
ments, paragraphs (a) and (b), respec-
tively;
(2) Summary schedule of prior audit

findings dtscuesed in §200.511 Audit
findings follow-up, paragraph (b);
(8) Auditor'areport(s) dtscussed in

§200.515Audit reporting; and
(4) Corrective aotdon plan discussed

in §200.511 Audit imdingB follow-up,
paragraph (0).
(d) SUbmission to FAC. The auditee

must eleotronically submit to the FAC
the data oolleotion form described in
paragraph (b) of this seotion and the
reporting package desoribed in para-
gTaph (0) of this section.
(e) Requests for management letters

iSS1U!d by the auditor. In response to re-
quests by a Federal agenoy or pass-
through entity, audltees must aubmit a
copy of any management letters issued
by the auditor.

(f) Report retention requirements.
Auditees must keep one oopy of the
data oolleotion form described in para-
graph (b) of thia section and one copy
of the reporting package described in
paragraph (0) of this section on file for
three years from the date of submis-
sion to the FAC.
(g) FAC responsibilities. The FAC must

make available the reporting packages
received in accordance with paragraph
(c) of this section and §200.507 Pro-
gram-specffio audits, paragraph (0) to
the publio, except for Indian tribes ex-
eroistng' the option in (b)(2) of this sec-
tion, and maintain a data base of com-
pleted audits, provide appropriate in-
formation to Federal agencies, and fol-
low up with known auditees that have
not submitted the required data oollec-
tion forms and reporting packages.
(h) Electronic filing. Nothing in this

part must preclude eleotronio submis-
sions to the FAO in such manner as
may be approved by OMB.
[78 FR 78608,Dec. 26, 2013,as amendedat 79
FR 75887.Dec. 19.2014)

FEDERAL AGENCIES

§200.518 Responsibilities.
(a)(l) Cognizant agency for audit re-

sponatbttttdes. A non-Federal entity ex-
pending more than $50million a year in
Federal awards must have a cognizant
agenoy for audit. The designated cog-

2 CFR Ch. II (1-1-15 Edillon)

nlzant agenoy for audit must be the
Federal awarding agency that provides
the predominant amount of direot
funding to a non-Federal entity unless
OMB deslgnates a specrfic cognizant
agenoy for audit.
(2) To provide for oontinuity of cog-

nizanoe, the determination of the pre-
dominant amount of direct funding
must be based upon direot Federal
awards expended in the non-Federal en-
tity'e fieoal years ending in 2009,2014,
2019 and every fifth year thereafter.
For example, audit cognizance for peri-
ods ending in 2011through 2015will be
determined based on Federal awards
expended in 2009.
(3) NotWithstanding the manner in

whioh audit cognizance is determined,
a Federal awarding agenoy with cos-
nizanoe for an auditee may reassign
oognizance to another Federal award-
ing agency that provides substantial
funding and agrees to be the oogmzant
agenoy for audit. Within 80 calendar
days after any reassignment, both the
old and the new cognizant agency for
audit must provide notioe of the
chango to the FAC, the auditee, and, if
known, the auditor. The cognizant
agency for audit must:
(i) Provide technical audit advice and

liaison asststanoe to audttees and audi-
tors.

(11) Obtain or oonduot quality oontrol
reviews on selected audits made by
non-Federal auditors, and provide the
resulte to other interested organiza-
tions. Oooperate and provide support to
the Federal agency deSignated by OMB
to lead a governmentwide projeot to
determine the quality of single audits
by providing a statistioally reliable es-
timate of the extent tha.t single audits
oonform to applioable requirements,
standards, and procedures; and to make
recommendations to address noted
audit quality issues, including reo-
ommendations for any changes to ap-
plicable requirements, standards and
prooedures indicated by the results of
the project. This governmentwide audit
qua.lity project must be performed onoe
every 6 years beginning in 2018 or at
such other in terval as determined by
OMB,and the results must be public.
(iii) Promptly inform other affeoted

Federal agenoies and appropriate Fed-
eral law enforcement offioia.ls of any
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direct reporting by the auditee or its
auditor required by GAGAS or statutes
and regulations.

(iv) Advise the community of inde-
pendent auditors of any noteworthy or
important factual trends related to the
quality of audits stemming from qual-
ity control reviews. Significant prob-
lems or qual1ty issues consistently
identified through quality control re-
views of audit reports must be referred
to appropriate state licensing agencies
and professional bodies.

(v) Advise the auditor, Federal
awarding agencies, and, where appro-
priate, the audltee of any deficiencies
found in the audits when the defi-
ciencies require corrective action by
the auditor. When advised of defi-
ciencies, the auditee must work with
the auditor to take corrective action.
If corrective action is not taken, the
cognizant agency for audit must notify
the auditor, the auditee, and applicable
Federal awarding agencies and pass-
through entities of the facts and make
recommendations for follow-up aotion.
Major madequaotes or repetitive sub-
standard performanoe by auditors must
be referred to appropriate state licens-
ing agencies and professional bodies for
disoiplinary aotion.

(vi) Coordinate, to the extent prao-
tical, audits or reviews made by or for
Federal agenoies that are in addition
to the audits made pursuant to this
part, so that the additional audits or
reviews build upon rather than dupli-
cate audits performed In accordance
with this part.

(vii) Coordinate a management deci-
sion for oross-cutbing audit findings (as
defined in §200.30 Oroes-cuttfng audit
finding) that affect the Federal pro-
grams of more than one agency when
requested by any' Federal awarding
agency whose awards are included in
the audit finding of the auditee.

(viii) Coordinate the audit work and
reporting responsibilities among audi-
tors to achieve the most cost-effective
audit.

(Ix) Provide advice to auditees as to
how to handle changes in fiscal years.

(b) Oversight agency for audit re-
sponsibilities. An auditee who does not
have a designated cognizant agency for
audit will be under the general over-
sight of the Federal agency determined

§200.513

in accordance with §200.73 Oversight
agenoy for audit. A Federal agenoy
with oversight for an auditee may reas-
sign oversight to another Federal agen-
oy that agrees to be the oversight
agency for audit. Within 30 calendar
days after any reassignment, both the
old and the new oversight agency for
audit must provide notice of the
change to the FAO, the auditee, and, if
known, the auditor. The oversight
agency for audit:

(1) Must provide teohnioal advioe to
auditees and auditors as requested.

(2) May assume all or some of the re-
sponsibilities normally performed by a
cognizant agenoy for audit.

(c) Federal awarding agency respon-
sibilities. The Federal awarding agenoy
must perform the following for the
Federal awards it makes (See also the
requirements of § 200.210 Information
contained In a Federal award): '

(1) Ensure that audits are completed
and reports are received in a timely
manner and in accordance with the re-
quirements of this part.

(2) Provide technical advice @ and
counsel to auditees and auditors as re-
quested.

(3) Follow-up on audit findings to en-
sure that the reoipient takes appro-
priate and timely corrective action. As
part of audit follow-up, the Federal
awarding agency must:

(i) Issue a management deoision as
prescribed in §200.521Management de-
cision;

(it) Monitor the recipient taking ap-
propriate and timely correotive action;

(iii) Use oooperative audit resolution
meohanisms (see §200.25 Oooperatdve
audit resolution) to Improve Federal
program outcomes through better
audit resolution, follow-up, and correc-
tive aotion; and

(iv) Develop a baseline, metrics, and
targets to track, over time, the effec-
tiveness of the Federal agency's proc-
ess to follow-up on audit findings and
on the effectiveness of Single Audits in
improving non-Federal entity account-
ability and their use by Federal award-
ing agenciee in making award deoi-
stons.

(4) Provide OMB annual updates to
the compliance supplement and work
with OMB to ensure that the compli-
ance supplement focuses the auditor to
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test the compliance requirements most
likely to cause improper payments,
fraud, waste, abuse or generate audit
finding for which the Federal 'awarding
agenoy will take sanctions.
(6) Provide OMB with the name of a

single audit accountable offioial from
among the senior polioy offioials of the
Federal awarding agenoy who must be:
(1) Responsible for ensuring that the

agenoy fulfills all the requirements of
paragraph (0) of this section and effeo-
tively uses the Single audit process to
reduce improper payments and improve
Federal program outcomes,
(Ii) Held accountable to improve the

effeotiveness of the single audit process
based upon metrios as described in
paragraph (0)(3)(iv) of this sectton.
(iii) Responsible for designating the

Federal agency's key management sin-
gle audit liaison.
(6) Provide OMB with the name of a

key management single audit liaison
who must:
(i) Serve as the Federal awarding

agency's management point of contact
for the single audit process both within
and outside the Federal Government.
(11) Promote interagency coordina-

tion, consistency, and sharing in areas
such as ooordinating audit follow-up;
identifying higher-risk non-Federal en-
tities; providing input on single audit
and follow-up polioy; enhanclng' the
utility of the FAC; and studying ways
to use single audit results to improve
Federal award acoountab1l1ty and best
practioes.
(iii) Oversee training for the Federal

awarding agency's program manage-
ment personnel related to the single
audit prooess.
(iv) Promote the Federal awarding

agenoy's use of cooperative audit reso-
lution meohanisms.
(v) Coordinate the Federal awarding

agenoy's activities to ensure appro-
priate and timely follow-up and oorrec-
tive actdon on audit findings.
(vi) Organize the Federal cognizant

agenoy for audit's follow-up on cross-
cutting audit findings that affect the
Federal programs of more than one
Federal awarding agency.
(vii) Ensure the Federal awarding

agency provides annual updates of the
compliance supplement to OMB.

2 CFR Ch. II (1-1-15 Edition)

(viii). Support the Federal awarding
agency's Single audit accountable offi-
cial's mission.
[78 FR 76608,Deo.26, 2013, as amended at 79
FR 76887.Dec. 19. 2014]

AUDITORS

§200.514 Scope of audit.
(a) General. The audit must be con-

ducted in accordance with GAGAS. The
audit must cover the entire operations
of the auditee, or, at the option of the
auditee, such audit must molude a se-
rtes of audits that cover departments,
agencies, and other organizatdona.l
units that expended or otherwise ad-
ministered Federal awards durmg' such
audit period, provided that each such
audit muat encompass the financial
statements and schedule of expendi-
tures of Federal awards for each such
department, agenoy, and other organi-
zational unit, whioh must be oonsid-
ered to be a non-Federal entity. The fi-
nanoial statements and schedule of ex-
penditures of Federal awards must be
for the same audit period.
(b) Financial statements. The auditor

must determine whether the financial
statements of the auditee are presented
fairly in all material respects in ac-
cordanoe with generally accepted ao-
oounting prinoiples, The auditor must
also determine Whether the sohedule of
expenditures of Federal awards is stat-
ed fairly in all material respects in re-
lation to the auditee's finanoial state-
ments as a whole. .

(0) Internal control. (1) The oomph-
anoe supplement provides guidance on
internal oontrols over Federal pro-
grams based upon the guidanoe in
Standards for Internal Control in the
Federal Government issued by the
Comptroller General of the United
Shates and the Internal Oontrol-Inte-
grated Framework, issued by the Com-
mittee of Bponsoring' Organizations of
the Treadway oommtssion (COSO).
(2) In addition to the requirements of

GAGAS, the auditor must perform pro-
cedures to obtain an understanding of
internal control over Federal programs
sufficient to plan the audit to support
a low assessed level of oontrol risk of
noncompliance for major programs.
(3) Except as provided in paragraph

(0)(4) of this section, the auditor must:
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(1) Plan the testing of internal con-
trol over compliance for major pro-
grams to support a low assessed level
of control risk for the assertions rel-
evant to the compliance requirements
for each major program; and
(ii) Perform testing of internal con-

trol as planned in paragraph (0)(3)(i) of
this section.
(4) When internal oontrol over some

or all of the oomphance requirements
for a major program are likely to be in-
effective in preventing or detecting
noncompliance, the planning and per-
forming of testing desoribed in 'para-
graph (c)(3) of this section are not re-
quired for those oomphanoe require-
ments, However, the auditor must re-
port a signifioant defioiency or mate-
rial weakness in aocordance vvith
§200.516 Audit findings, aasess the re-
lated oontrol risk at the maximum,
and consider whether additional com-
pliance tests are required because of
ineffeotive internal control.
(d) Compliance. (1) In addition to the

requirements of GAGAS, the auditor
must determine whether the auditee
has complied with Federal statutes,
regulations, and the terms and condi-
tions of Federal awards that may have
a direct and material effeot on each of
its major programs.
(2) The principal compliance req uire-

ments applicable to most Federal pro-
grams and the eompltance require-
ments of the largest Federal programs
are inoluded in the compliance supple-
ment.
(3) For the compliance requirements

related to Federal programs contained
in the compliance supplement, an audit
of these compliance requirements vvill
meet the requirements of this part.
Where there have been changes to the
compltance requirements and the
changes are not. refleoted in the com-
pliance supplement, the auditor must
determine the ourrent oompliance re-
quirements and modify the audit proce-
dures aocordingly. For those Federal
programs not oovered in the complt-
ance supplement, the auditor must fnl-
low the oomplianoe supplement's guid-
ance for programs not Included in the
supplement:
(4) The compliance testing must in-

clude tests of transactions and such
other auditing prooedures necessary to

§20D.515

provide the auditor suffioient appro-
priate audit evidence to support an
op:lnlon on compltance.
(e) Audit fOllow-up. The auditor must

'follow-up on prior audit findingS, per-
form procedures to assess the reason-
ableness of the summary schedule of
prior audit: findings prepared by the
auditee in aooordance with §200.611
Audit findings follow-up paragraph (b),
and report, as a ourrent year audit
finding, when the auditorconoludes
that the summary schedule of prior
audit findings materially misrepre-
sents the status of any prior audit find-
ing. The auditor must perform audit
follow-up procedures regardless of
whether a prior audit finding relates to
a major program iIj the current year.

(f) Data Collection Form. As required
in §200.612 Report submission para-
graph (b)(3), the auditor must complete
and sign speoified seotions of the data
oollection (orm.
[78 FR 78608, Dec. 26, 2013, as amended at 79
FR 76887,Dec. 19. 2014]

§200.515 Audit reporting.
The auditor's report(s) may be in the

form of either combined or separate re-
ports and may be organized differently
from the manner presented in this sec-
tion. The auditor's repart(s) must state
that the audit was conducted in ac-
cordance with this part and Include the
following:
(a) An opinion (or disclaimer of opin-

ion) as to whether the financial state-
ments are presented fairly in all mats-
rial respects in accordance with gen-
erally accepted accounting principles
and an opinion (or dlsclaimer of opin-
ion) as to whether the sohedule of ex-
penditures of Federal awards is fairly
stated in all material respects in rela-
tion to the finanoial statements as a
whole.
(b) A report on internal oontrol over

finanoial reporting and compliance
vvith provisions of laws, regulations,
contracts, and award agreements, non-
compltanoe vvith which could have a
material effect on the finanoial state-
ments. This report must desortbe the
scope of testing of internal control and
compliance and the results of the tests,
and, where applicable, it will refer to
the separate schedule of findings and
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questioned costs desoribed in para-
graph (d) of this section.
(0) A report on oompltance for each

major program and a report on internal
oontrol over compnance, This report
must desoribe the scope of testing of
internal control over compliance, in-
elude an opinion or disclaimer of opin-
ion as to whether the auditee complied
with Federal statutes, regulations, and
the terms and conditions of Federal
awards which could have a direct and
material effect on eaoh major program
and refer to the separate schedule of
findings and Questioned oosts desoribed
in paragraph (d) of this section.
(d) A schedule of findings and ques-

tioned costs which must include the
following three components:

(1) A summary of the auditor's re-
sulta, which must inolude:
(i) The type of report the auditor

issued on whether the finanoial state-
ments audited were prepared in accord-
ance with GAAP (t.e., unmodified opin-
ion, qualified opinion, adverse opinion,
or dtsclatmer of opinion);

(11) 'Where applicable, a statement
about whether significa.nt deficiencies
or material weaknesses in internal con-
trol were dtscloeed by the audit of the
fina.nolal statementa;
(11i)A statement as to whether the

audit disolosed any noncompltance
that is material to the financial state-
ments of the auditee;
(iv) Where applicable, a statement

about whether significa.nt deficienoies
or material weaknesses in internal con-
trol over major programs were dis-
closed by the audit;
(v) The type of report the auditor

issued on oomplianoe for major pro-
grams (t.e., unmodified opinion, quali-
fied opinion, adveree opinion, or dis-
claimer of opinion):
(vi) A statement as to whether the

audit disclosed any audit findings that
the auditor ie required to report under
§200.516Audit findings paragraph (a);
(vii) An identification of major pro-

grams by listing each individual major
program; however in the case of a clus-
ter of programs only the cluster name
as shown on the Sohedule of Expendi-
tures of Federal Awards is required;
(viii) The dollar threshold used to

distinguish between Type A and Type B
programs, as described in §200.518

2 CFR Ch. II (1-1-15 Edition)

Major program determination para-
graph (b)(l), or (b)(8)when a reoaloula-
tion of the Type A threshold is re-
quired for large loan or loan guaran-
tees: and
(ix) A statement as to whether the

audltee qualified as a low-risk auditee
under §200.520Criteria for a low-risk
auditee.
(2) Findings relating to the fina.noial

statementa whioh are required to be re-
ported in aooordanoe with GAGAS.
(3) Findings and questioned coste for

Federal awards whioh must inolude
audit findings as defined in §200.616
Audit findings, paragraph (a).

(1) Audit findings (e.g., internal con-
trol findings, oomphanoe findings,
questioned oOBtB,or fraud) that relate
to the same issue must be presented as
a single audit finding. Where practtoal,
audit findings should be organized .by
Federal agency or pass-through entity.
(li) Audit findings that relate to both

the finanoial statements and Federal
awards, as reported under paragraphs
(d)(2) and (d)(3) of this seotion, respec-
tively, must be reported in both sec-
tions of the schedule. However, the re-
porting in one seotion of the schedule
may be in summary form with a ref-
erenoe to a detailed reporting in the
other seotion of the sohedule.
(e) Nothing in this part precludes

oombining of the audit reporting re-
quired by this section with the report-
ing required by §200.512Report submis-
sion, paragraph (b) Data Colleotion
when allowed by GAGAS and Appendix
X to Part 200-Data Oolleotion Form
(Form SF-SAO)..
[78 FR 78608, Dec, 26, 2013, as amended at 79
FR 758B7, Dec. 19, 2014J

§200.516 Audit findingB,
(a) Audit findings reported. The audi-

tor must report the following as audit
findings in a sohedule of findings and
questioned oosts: I

(1) Significant defiCiencies and mate-
rial weaknesses in internal control
over major programs and signifioant
instances of abuse relating to major
programs. The auditor's determination
of whether a defioienoy in internal con-
trol is a signifioant defioienoy or mate-
rial weakness for the purpose of report-
ing an audit finding is in relation to a
type of compliance requirement for a

186

ATTAc;;MENT 12 .'
PAGE •.JlQ.... OF ••.~~ •. PAGES



OMB Guidance

major program identified in the Oorn-
plianoe ,Supplement.
(2) Material noncompliance with the

provisions of Federal statutes, regula-
tions, or the terms and oonditions of
Federal awards related to a major pro-
gram. The auditor's determination of
whether a noncompltance with the pro-
visione of Federal statutes, regula-
tions. or the terms and oonditions of
Federal awards Is material for the pur-
pose 'of reporting an audit finding 1s in
relation to a type of oompllance re-
quirement for a major program identi-
fied in the cornpltance supplement.
(3) Known questioned costs that are

greater than $25,000for a type of com-
plianoe requirement for a major pro-
gram. Known questioned costs are
those speoifically identified by the
auditor. In evaluating the effeot of
questioned costs on the opinion on
oompltance, the auditor oonsiders the
best estimate of total costs questioned
(likely questioned costs), not just the
questioned costs specifioally identified
(known questioned costs), The auditor
must also report known questioned
costs when likely questioned costs are
greater than $25,000for a type of com- .
plianoe requirement for a major pro-
gram. In reporting questioned costs.
the auditor must Include information
to provide proper perspeotive for judg-
ing the prevalenoe and consequences of
the questioned costs,
(4) Known questioned oosts that are

greater than $25,000for a Federal pro-
gram whioh is not audited as a major
program. Exoept for audit follow-up,
the auditor is not required under this
part to perform audit procedures for
suoh a Federal program; therefore, the
auditor will normally not find ques-
tioned costs for a program that is not
audited as a major program. However,
if the auditor does become aware of
questioned costs for a Federal program
that is not audited as a major program
(a.g., as part of audit follow-up or other
audit procedures) and the known ques-
tioned oosts are greater than $25,000,
then the auditor must report this as an
audit finding.
(5) The circumstances concerning

why the auditor's report on compliance
for each major program is other than
an unmodified opinion, unless suoh oir-
cumstances are otherwise reported as

§200.516

audit findings in the schedule of find-
ings and questioned costs for Federal
awards.
(6) Known or l1kely fraud' affeoting a

Federal award, unless such Iraud is
otherwise reported as an audit finding
in the schedule of findings and ques-
tioned costs for Federal awards. This
paragraph does not require the auditor
to report publicly' information whioh
could compromise investigative or
legal prooeedings or to make an addi-
tional reporting when the auditor con-
firms that the fraud was reported out-
side the auditor's reports under the di-
rect reporting requirements of GAGAS.
(7) Instances where the results of

audit follow-up prooedures disolosed
that the summary schedule of prior
audit findings prepared by the auditee
in accordance with §200.511Audit find-
ings follow-up, paragraph (b) materi-
ally misrepresents the status of any
prior audit finding ..
(b) Audit finding detail and clarity.

Audit findings must be presented in
suffioient detail and clarity for the
auditee to prepare a corrective action
plan and take corrective aotion, and
for Federal agencies and pass-through
entities to arrive at a management de-
cision. The following speoifio informa-
tion must be inoluded, as applicable, in
audit findings:
(1) Federal program and speoifio Fed-

eral award identification inoluding the
OFDA title and number, Federal award
identifioation number and year, name
of Federal agency, and name of the ap-
plicable pass-through entity. Wllen in-
formation. such as the OFDA title and
number or Federal award identification
number, is not available, the auditor
must provide the best information
available to describe the Federal
award.
(2) The oriteria or speciffe require-

ment upon which the audtt finding is
based, inoluding the Federal statutes,
regulations, or the terms and oondl-
tions of the Federal awards. Oriteria
generally io.entify the required or de-
sired state or expectation with respect
to the program or operation. Oriteria
provide a oontext for evaluating evi-
dence and understanding findings.
(3) The oondition found, including

facts that support the defioienoy iden-
tified in the audit finding.
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(4) A statement of cause that identi-
fies the reason or explanation for the
condition or the faotors responsible for
the difference between the situation
that exists (condition) and the required
or desired state (oriteria), which may
also serve as a basis for recommenda-
tions for oorrective action,
(5) The possible asserted effeot to

provide sufficient information to the
auditee and Federal agency, or pass-
through entity in the case of a Bub-
recipient, to permit them to determine
the cause and effeot to fa.cilitate
prompt and proper corrective action. A
statement of the effect or potential ef-
fect should provide a clear, logioallink
to establish the impact or potential
impact of the difference between the
condition and the oriteria.
(6) Identification of questioned costs

and how they were computed, Known
questioned costs must be identified by
applicable CFDA number(s) and appli-
cable Federal award identification
number(s).
(7) Information to provide proper per-

speotive for judging the prevalence and
consequences of the audit findings,
such as whether the audit findings rep-
resent an isolated instance or a sys-
temic problem. Where appropriate, in-
stances identified must be related to
the universe and the number of cases
examined and be quantified in terms of
dollar value. The auditor should report
whether the sampling was a statis-
tically valid sample.
(8) Identification of whether the

audit finding was a repeat of a finding
in the immediately prior audit and if
BO any applicable prior year audit find-
ing numbers.
(9) Recommendations to prevent fu-

ture occurrenoes of the deficiency iden-
tified in the audit finding.
(10) Views of responsible offioials of

the auditee.
(c) Reference numbers. Each audit

finding in the sohedule of findings and
questioned costs must include a ref-
erence number in the format meeting
the requirements of the data collection
form submission required by §200.512
Report submission, paragraph (b) to
allow for easy referencing of the audit
findings dUring folloW-Up,

\

2 CFR Ch. II (1-1-15 Edition)

§200.517 Audit documentation.
(a) Retention of audit documentation.

The auditor must retain audit docu-
mentation and reports for a mtmmum
of three years after the date of
issuance of the auditor's report(s) to
the auditee, unless the auditor is noti-
fied in writing by the cognizant agency
for audit. oversight agency for audit,
cognizant agency for indirect coets, or
pass-through entity to extend the re-
tention period. When the auditor Is
aware that the Federal agency, pass-
through entity, or audibee is con-
testing an audit finding, the auditor
must oontaot the parties contesting
the audit finding for guidance prior to
destruction of the audit documentation
and reports.
(b) Access to audit documentation.

Audit dooumentatron .must be made
available upon request to the cognizant
or oversight agency for audit or its des-
ignee, cognizant agency for indirect
cost, a Federal agenoy, or GAO at the
completion of the audit, as part of a
qua,l1ty review, to resolve audit find-
ings, or to carry out oversight respon-
sibilities consistent with the purposes
of this part. Access to audit docu-
mentation includes the right of Federa,l
agencies to obtain copies of audit docu-
mentation, as is reasonable and nee-
essary.

§200.518Major program determina-
tion.

(a) General. The auditor must use a
risk-based approach to determine
whioh Federal programs are major pro-
grams. This rlak-based approach must
include. qonslderatlon of: current and
prior audit experience, oversight by
Federal agencies and pass-through en-
tities, and the inherent-risk of the Fed-
eral program. The process in para-
graphs (b) through (h) of this section
must be followed.
(b) Step one. (1) The auditor must

identify the larger Feder~l programs
whioh must be labeled Type A pro~
grams. Type A programs are defined all
Federal programs with Federal awards
expended during the audit period ex-
oeed1ng the levels outlined in the table
in this paragraph (b)(l):
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Tolal Federal awords ex-
jlllnded Type AlB Ihreshold

Equal 10or ._ed $750.000
but less then or equal to
$25 milRon.

Exceed $25 million but 1e89
than or equal 10$100 mi·
lion.

Exceed $100 million but less
than or equal 10$1 billion,

Exceed $1 billion bulles.
lllsn or equal to $10 blllioo.

Exceed $10 blHion but less
than or equal to $20 blUlon.

Exceed $20 billion .""""".".,,

$750.000.

TOlal Federal awards ex-
jlllnded Urnes .03.

$3 million,

Tolal Feool8l awards ex-
pended times .003.

$30 million.

Total Fede"" awards ex-
pended Umes .0015.

(2) Federal programs not labeled
'rype,A under paragraph (b)(l) of this
seotion must be labeled Type B pro-
grams.
(8) The inclusion of large loan and

loan guarantees (loans) must not result
in the exclusion of other programs as
Type A programs. When a Federal pro-
gram providing' loans exoeeds four
times the largeat non-loan program it
is oonsidered a large loan program, and
the auditor must consider this Federal
program as a Type A program and ex-
clude its values in determining other
Type A programs. This reoaloulation of
the Type A program is performed after
removing the total of all large loan
programs. For the purposes of this
paragraph a program is only considered
to be a Federal program providing
loans if the value of Federal awards ex-
pended for loans witbin the program
comprises fifty peroent or more of the
total Federal awards expended for the
program. A cluster of programs is
treated as one program and the value
of Federal awards expended under a
loan program is determined as de-
scribed in §200.602Basis for deter-
mining Federal awards expended.
(4) For biennial audits permitted

under §200.504Frequency of audits, the
deterp:lination of Type A and Type B
programs must be based upon the Fed-
eral awards expended during the two-
year period. '

(0) Step two. (1) The auditor must
identify Type A programs Which are
low-risk. In making this determina-
tion, tbe auditor must consider wheth-
er the requirements in §200.519Criteria
for Federal program risk paragraph (c),
the results of audit follow-up, or any
changes in personnel or systems affect-
ing the program indioate significantly

§200.518

inoreased risk and preclude the pro-
gram from being low risk. For a Type
A program to be oonsidered low-risk, it
must have been audited as a major pro-
gram in at least one of the two most
reoent audit periods (in the most re-
oent audit period in the case of a bien-
nial audit), and, in the most recent
audit period, the program must have
not had:
(i) Internal control defioiencies

wbioh were identified as material
weaknesses in the 'auditor's report on
internal control for major programs as
required under §200.515Audit report-
ing, paragraph (c);
(11)A modified opinion on the pro-

gram in the auditor's report on major
programs as required under §200.515
Audit reporting, paragraph (c); or
(iii) Known or likely questioned oosts

that exceed five percent of the total
Federal awards expended for the pro-
gram.
(2) Notwithstanding paragraph (c)(l)

of ,this section, OMB may approve a
Federal awarding agency's request that
a Type A program may not be consid-
ered low risk for a certain reoipient.
For example, it may be necessary for a
large Type A program to be audited as
a major program each year at a par-
tdoular recipient to allow the Federal
awarding agenoy to comply with 81
U.S.C. 3515. The Federal awarding
agency must notify the recipient and,
if known, the auditor of OMB'e ap-
proval at least 180calendar days prior
to the end of the fiscal year to be au-
dited.
(d) Step three. (1) The auditor must

identify Type B programs which are
bigh-risk using professional judgment
and the oriteria in §200.519Criteria for
Federal program risk. However, the
auditor Is not required to identify more
high-risk Type B programs than at
least one fourth the number of low-risk
Type A programs identified as low-risk
under Step 2 (paragraph (0) of this sec-
tion). Except for known material weak-
ness in internal control or oomplianoe
problems as discussed in §200.519Cri-
teria for Federal program risk para-
graphs (b)(I), (b)(2), and (0)(1), a Single
criteria in risk would seldom cause a
Type B program to be considered high-
risk. When identifying wbioh Type B
programs to risk assess, the auditor is
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encouraged to use an approach whioh
provides an opportunity for different
high-risk T,ype B programs to be au-
dited as major over a period of time.

(2) The auditor 1snot expected to per-
form risk assessments on relatively
small Federal programs. Therefore, the
auditor is only required to perform l'isk
assessments on Type B programs that
exoeed twenty-five peroent (0.25) of the
Type A threshold determined in step I
(parAgraph (b) of this section).
(e) ,Step fout. At a minimum, the

auditor must audit all of the following
as major programs:
(1) All Type A programs not identi-

fied as low risk under step two (para-
graph (0)(1) of this seotion).
(2) All Type B programs Identified as

high-risk under step three (paragraph
(d) of this seotion). '
(3) Such additional programs as may

be necessary to oomply with the per-
oentage of coverage rule disoussed in
paragraph (f) of this seotion. This may
require the auditor to audit more pro-
grams as major programs than the
number of Type A programs.

(f) percentage of coverage rule. If the
auditee meets the oriteria in §200.520
Criteria for a low-risk audttee, the
auditor need only audit the major pro-
grams identified in Step 4 (paragraph
(e)(I) and (2) of this section) and such
additional Federal programs with Fed-
eral awards expended that, in aggre-
gate, all major programs encompass at
least 20 peroent (0.20) of total Federal
awards expended. otherwise, the audi-
tor must audit the major programs
identified in Step 4 (paragraphs (e)(l)
and (2) of this section) and such addi-
tional Federal programs with Federal
awards expended that, in aggregate, all
major programs encompass at least 40
percent (0.40) of total Federal awards
expended.
(g) Documentation of risk. The auditor

must include in the audit dooumenta-
tton th'e risk analysis process used in
determining major programs.
(h) Auditor's judgment. When the

major program determination was per-
formed and documented in accordance
with this Subpart, the auditor's judg-
ment in applying the risk-based ap-
proaoh to determine major programs
must be presumed correct, Ohallenges
by Federal agencies and pass-through

2 CFRen, II (1-1-15 Edition)

entities must only be for clearly im-
proper use of the requirements in this
part. However, Federal agencies and
pass-through entities may provide
auditors guidance about the risk of a
particular Federal program and the
auditor must consider this guidance in
determining major programs in audits
not yet completed:
[78 FR 78600, Deo.26, 2013, as amended at 79
FR 75887. Dec.19, 2014]

§200.1519Criteria for Federal program
risk.

(a) General. The auditor's determina-
tion should be based on an overall eval-
uation of the risk of noncompliance oc-
curring that could be material to the
Federal program. The auditor must
consider criteria, such as described in
paragraphll (b), (c), and (d) of this sec-
tion, to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysis, the auditor may wish to discuss a
particular Federal program with
auditee management and the Federal
agency or pass-through entity.
(b) Ourrent and prior audit experience.

(1)Weaknesses in internal control over
Federal programs would 'indicate high-
er risk. Oonsideration should be given
to the control environment over Fed-
eral programs and suoh factors as the
expeotation of management's adher-
ence to Federal statutes, regulations,
and the terms and conditions of Fed-
eral awards and the competence and
experience of personnel who administer
the Federal programs.
(i) A Federal program administered

under multiple internal control struc-
tures may have higher risk. When as-
sessing risk in a large single audit, the
auditor must consider whether weak-
nesses are isolated in a single oper-
ating unit (e.g'., one college campus) or
pervasive throughout the entity.
(11)When Significant parts of a Fed-

eral program are passed through to
subreoipients, a weak system for moni-
toring subrecipients would indicate
higher risk.
(2) Prior audit findings would indi-

cate higher risk, partioularly when the
situations identified in the audit find-
ings could have a Significant Impact on
a Federal program or have not been
corrected.
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(3) Federal programs not recently au-
dited as major programs may be of
higher risk than Federal programs re-
oently audited as major programs with-
out audit findings .
. (0) Oversight exermsed by Federal agen-

cies and pass-through entities. (1) Over-
sight exeroised by Federal agenoies or
pass-through. entities oould be used to
assess risk. For example, reoent moni-
toring or other reviews performed by
an oversight entity that disolosed no
signifioant problems would indioate
lower risk, whereas monitoring that
disolosed signifioant problems would
indioate higher rtsk.
(2) Federal agencies, with the concur-

rence of OMB, may identify Federal
programs that are higher risk. OMB
will provide this identifioation in the
oompliance supplement.
(d) Inherent risk of the Federal pro-

gram. (1) The nature of a Federal pro-
gram may indioate risk. Oonsideration
should be given to the complexity of
the program and the extent to which
the Federal program contracts for
goods and servioes. For example, Fed-
eral programs that dteburse funds
through third party contracts or have
eligibility oriteria may be of higher
risk'. Federal programs primarily in-
volving staff payroll costs may have
high risk for nonoomplianoe with re-
quirements of §200.430 oompensanton-;
personal services, but otherwise be at
low risk.
(2) The phase of a Federal program in

its life oyole at the Federal agenoy
may indioate risk. For example, a new
Federal program with new or interim
regulations may have higher risk than
an established program with time-test-
ed regulations. Also. siinificant
changes in Federa.l programs, statutes.
regulations. or tbe terms and condi-
tions of Federal awards may increase
rfsk,
(3) The phase of a Federal program in

its life cyole at the auditee may indi-
cate risk. For example. during the first
and last years that, an auditee partioi-
pates in a Federal program, the riSK
may be higher due to start-up or close-
out of program activities and staff.
(4) Type B programs with larger Fed-

eral awards expended would be of hig.b-
er risk than programs with subsban-

§200.520

tially smaller Federal awards ex-
pended.

§200.520 Criteria for a low-risk
audltee.

An auditee tbat meets all of the fol-
lowing oonditions for each of the pre-
ceding two audit periods must qualify
as a low-risk auditee and be eligible for
reduced audit coverage in accordance
with §200.51B Major program deter-
mination.
(a) Single audits were performed on

an annual basis in accordance with the
provialons of thl.s Subpart, including
submitting the data oolleotion form
and the reporting package to the FAO
within the timeframe specified in
§200.1.i12 Report submission. A non-Fed-
eral entity that has biennial audits
does not qualify as a low-risk auditee.
(b) The auditor's opinion on whe.ther

the financial statements were prepared
in accordance with GAAP, or a basis of
accounting required by state law, and
the auditor's in relation to opinion on
the schedule of expenditures of Federal
awards were unmodified.
(c) There were no deficiencies in in-

ternal control whioh were identified as
material weaknesses under the require-
ments of GAGAS.
(d) The 'audibor did not report a Bub-

stantial doubt about the auditee's abi1~
ity to oontinue as a going concern,
(e) None of the Federal programs had

audit findings from any of the fol-
lowing in ei ther of the preceding two
audit periods in which they were olasst-
fied as Type A programs:
(1) Internal oontrol deficienoies that

were identified as material weaknesses
in the auditor'B report on internal con-
trol for major programs as required
under §200.511.i Audit reporting, para-
graph (c);
(2) A modified opinion on a major

program in the auditor's report on
major programs as required under
§200.515 Audit reporting, paragraph (0);
01'
.(3) Known or l1kely questioned costs

that exceeded five peroent of the total
Federal awards expended for a Type A
program during the audit period.
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§200.521

MANAGEMENT DECISIONS

§ 200.521 Management decision.
(a) General. The management deci-

sion must olearly state whether or not
the audit finding is sustained, the rea-
sons for the decision, and the expeoted
auditee action to repay disallowed
coste, make financial adjustments, or
take other action. If the auditee has
not completed oorrective aotion, a
timetable. for follow-up should be
given. Prior to issuing the manage-
ment decision, the Federal agenoy or
pass-through entity may request addi-
tional information or dooumentation
from the audttee, Including a request
for auditor assurance related to the
dooumentation, as a way of mitigating
disallowed costs. The management de-
cision should desoribe any appeal proc-
ess available to the audiuee. While not
required, the Federal agency or pass-
through entity may also issue a man-
agement deoision on findings relating
to the f1i:lancial statements whioh are
required to be reported in accordance
wlthGAGAS.
(b) Federal agency. As provided in

§200.513 Responsibilities, paragraph
(11.)(7), the cognizant agency for audit
must be responsible for coordinating a
management decision for audit find-
ings that affeot the programs of more
than one Federal agency, As provided
in §200.513 Responsibilities, paragraph
(0)(3), a Federal awarding agency is re-
sponsible for issuing a management de-
cision for finding/l that relate to Fed-
eral awards it makes to non-Federal
entities.
(c) Pass-through entity. As provided in

§200.331 Requirements for pass-through
entities, paragraph (d), the pass-
through entity must be responsible for
issuing a management deoision for
audit findings that relate to Federal
awards it makes to subreotpients.
(d) Time requirements. The Federal

awarding agency or pass-through enti-
ty responsible for Issuing' a manage-
ment decision must do so within six
months of acceptanoe of the audit re-
port by the FAC. The auditee must ini-
tiate and proceed with oorreotive ac-
tion as rapidly as possible and correc-
tive action should begin no later than
upon receipt of the audit report.

2 CFRCh. II (1-1-15 EdlHon)

(e) Reference numbers. Management
deoisions must Include the referenoe
numbers the auditor assigned to each
audit finding in accordance with
§200.516 Audit findings paragraph (0).

ApPENDIX I TO PART 200-FULL TEXT OF
NOTICE OF FUNDING OPPORTUNITY

The full text of the notice of funding op-
portunity is organized in sections. The re-
quired format outlined in this appendix Indi-
cates immediately following the title of each
section whether thllt eeotton is required in
eVllry announcement or Is a Feder¥ award-
ing ll8'enoy option. Thll format Is designed so
that stmtlar types of information will appear
in the same sections in announcements of
different Federal funding opportunities. To-
ward that end, there is text in each of the
following sections to desoribe the types of in-
formation that a Federal awarding agency
would inolude in that section of an actual
announcement.
A Federal awarding agenoy that Wishes to

Include information that the format does not
speoifioally discuss may address that Ilubjeot
in whatever section(s) is most approprill. teo
For example, if a Federal awarding agency
chooses to address performanoe goals in the
announoement, it might do so in the funding
opportunity description, the application con-
tent, or tbe reporting requirements.
Similarly, when this format oa.1ls for a

tYpe 01 information to be in a partioular sec-
tion, a Federal awarding agency wishing to
address that subject in other seotions may
eleot to repeat the information in those sec-
tions or use cross referenoes between the sec-
tions (there should be bYPerllnks for orOSB-
references in any eleotronic versions of the
announcement). For example, a Federal
awa,rding agenoy may want to inolude seo-
tion A information about the tYP8ll of non-
Federal entl ttes who are eligible to apply.
The format speoifies a standard looation for
that information in Seotion c.i but does not
preclude repeating the information in Seo-
tion A or oreatlng a erose reference between
Seotion A and C.l, as long as a potential ap-
plicant can find the information quiokly and
easily from the standard location.
The seotions of the full text of the an-

nouncement are described in the following
paragraphs.

A. PROGRAMDESORIPTION-REQUIRED

'!'his section oontalns the full program de-
soription of the funding opportunity. It may
be as long as needed to adequately commu-
nicate to potential applicants the areas in
which funding may be provided. It describes
the Federal awarding agency's funding prior-
ities or the teohnioal or foous areas in whioh
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the Federal awarding agency intends to pro-
vide aaststance . .Aa appropriate, it may in-
cludeany program history (e.g., whether thl8
is a Dew program or a new or changed area of
program emphasis). This seotaon may OOID-
municate indicators of successful profeote
(e.g" if the program encourages collabo-
rative efforts) and may inolude examples of
projeots that have been· funded previously.
This section also may Include other Informa-
tion the Federal awarding agency deems nec-
essary, and must at a minimum inolude eita-
tions for authorizing statutes and regula-
tiODSfor the funding opportunity.

B. FEDERAL AWARD INFoRMATION-REQUIRED

This seotion provides suffioient informa-
tion to help an applicant make an informed
deoislon about whether to submit a proposal.
Relevant information could inolude the total
amount of funding that the Federal awarding
agency expeotll to award through the an-
nounoement; the antioipated number of Fed-
eral awards: the expected amounts of indi-
vidual Fedeml awards (which may be a
range); the amount of funding per Federal
award, on average, experleneed in previous
years; and the antioipated start dates and
periods of performance for new Federal
awards. This section arso should addrees
whether applioations for renewal or sup-
plementation of existing projects are eligible
to compete with applfoattons for new Fed-
eral awards.

This seotion also must Indicate the type(s)
of assistlJ..noe Instrument (a.g., grant, cooper-
ative agreement) that may be awarded if ap-
plications are auooeastul. If cooperattve
agreements may be awarded, thie seotion ei-
ther ahould desoribe the "substantial in-
volvement" that the Federal awarding agen-
cy expects to have or ahould reference where
the potential applioant can find that infor-
mation (e.s., in the funding opportunity de-
scription in A. Program Description-Re-
qulred or Federal award administration In-
formation in Seotlon D. Application and
Submission Information). If procurement
oontraots also may be awarded, this must be
stated.

C. ELIGffiILITYINFORMATION

This section addresses the conslderatdone
or factors that determine applicant or appll-
cation ellglb1l1ty. This includes the eligi-
bility of particular types of applioant organi-
zations, any factors affeotIng the eligibillty
of the prinoipal investigator or project direc-
tor, and any crIterda that make partdoutar
projects ineligible. Federal agencies should
make clear whether an applicant's failure to
meet an 'eligib1l1ty criterion by the time of
an application deadline will result In the
Federal awarding agency returning the ap-
plication without review or, even tbough an
apptloatdon may be reviewed, wlll preclude

pt. 200, App. I

tbe Federal awarding agency from making a
Federal award. Key elements to be addressed
are:

1. Eligible Applironts-Reqmred. Announce-
ments must olearly Identify the types of en-
tities that are eligible to apply. If there are
no restrlotlons on el1glb111ty, this seotton
may simply indicate that all potential appli-
cants are eligible. If there are restriotlons on
eligibility. it is Imporbanb to be clear about
the speciflo types of entities that are eligi-
ble, not just. the types that are ineligible.
For example, if the program Is limited to
nonprofit orga.nizations subject to 26 U.S.O.
501(0)(3)of tbe tax code (26 U.S.C. 501(c)(8»,
tbe announoement should sa.y eo. Similarly,
it is better to state explioltly that Native
Amerioan tMba.l orga.nizations are eligible
than to assume that they can unambiguously
infer tbat from a statement tblJ..t nonprofit
organizations may apply. Ellgib1l1ty a.160can
be expressed by exception, (e.g., open to all
tyJ,6S of domestdo applicants other than indi-
viduals). TIlls secticn shOUld refer to a.ny
portion of Seotion D speoifying dooumenta-
tton that must be submitted to support an
eligibility determination (e.g., proof of
001(c)(8)status as determined by the Internal
Revenue Service or an authorizing tribal res-
olution). To the extent tblJ..tany funding re-
striction in Section D.e Could affeot the eli-
gib1l1ty of an applicant or project, the an-
nouncement must either restate that restrto-
tion in this seotion or provide a croes-rer-
erenee to its desoription in seonon D.6.

2. Cost Sharing or Matching-Required. An-
nouncements must state whetber there Is re-
quired cost sharing, matching, or cost par-
ticipation without whioh an applioatlon
would be ineligible (if cost aharing is not re-
quired, the announoement must explicitly
say 60). Required cost ebaring may be a cer-
tain percentage or amount, or may be In the
form of contributions of speoified items or
activities (e.g., provlston of equipment). It Is
important that the announcement be clear
about any restriotlons on the types of cost
(e.s., in-kind contributions) that are accept-
able as cost ehlJ..ring.Cost sharing as an eligi-
bility criterion Includes requirements baaed
In statute or regulation, as described in
§200.806 Cost sharing or matohing of this
Part. This section should refer to the appro-
priate portlon(s) of section D. Application
and Submission Information stating any pre-
award requirements for submission of lettere
or other documentatdon to verify commit-
ments to meet cost-sharrng requirements if a
Federal award Is made.

3. OthfiT-Requlred, If applloable. If there are
other ellgib11lty oriteria (I.e., criteria that
have the effeot of making an applioatlon 01'
project ineligible for Federal awards, wheth-
er referred to as "responsiveness" oriteria,
"go-no so" crtterra, "threshold" orfterla, or
in other ways), muat be clearly stated and
must inolude a reference to the regulation of
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pt. 200, App.1

requirement that describes tbe restriction,
aa applicable. For example, if entities that
have been found to be in violation of a par-
tioular Federal statute are Ineligible, it Is
important to say BO. This section must also
state any limit on the number of applica-
tions an applioant may submit under tbe an-
nouncement and make clear whetber tbe
limitation is on the submtttang organization,
indivlClual investigator/program director, or
both. Tllis aeotdon should also address any
eligibility criteria for benefioiaries or for
program participants other tban Federal'
award recipients.

D. Al'PliiOATlON AND SUBMISSION INFORMATlON

1. Address to Request Application Package-
Required. Potential applioants must be told
how to get appltoatdon forms, kits, or other
materials needed to apply (If this announce-
ment contains everything needed, this sec-
tion need only say so). An Internet address
where the materials can be accessed Is ac-
ceptable. However, since high-speed Internet
acoess is not yet univereally available fOl'
downloading donuments, and applicants may
have additional acce66iblllty requirements,
there also should be a way for potential ap-
plloants to request paper copies of materials,
suoh as a U.S. Posta.l Service mailing ad-
dress, telephone or FAX number, Telephone
Device for the Deaf (TDD), Text Telephone
(TTY) number, and/or Federal Information
Relay Service (FlRS) number.

2. Content and Form of Application Submls-
sion-Re{/uired. This seotion must identify
the required oontent of an application and
the forms or formats tbat an applicant must
use to submit It. If any requirements are
stated elsewhere because they are general re-
quirements that apply to multiple programs
01' funding opportunities, this section should
refer to where those requirements may be
found. This section also should inolude re-
quired forma or formats as part of the an-
nounoement or state where the applicant
may obtain them.
Tllis section should specifioally address

oontent and form or format requirements
for:
1. Pre-applications, letters of intent, or

white papers required or encouraged (see
Section DA), including any Itmltattons on
the number of pages or other formatting re-
quirements similar to those for full applica-
ttons.
U. Tlle application as a whole. For all sub-

.mtsstons, this would include any limitations
on the number of pages, font size and type-
face, margins, paper size, number of copies,
and sequence or aesembly requirements. If
electronio submission is permitted or re-
quired, this could inolude special require-
ments for formatting or signatures.
iii. Component pieces of the application

(e.g., if all copies of the application must
bear original signatures on the face page or

2 CFRCh. " (1-1-15 Edition)

the program narrative may not exoeed 10
pages). Tll1s includes ILnypieces that may be
submitted separately by tbird plLrtlell (e.g.,
references or letters oonfirming commtt-
ments from third parties that will be con-
tributing a portion orany required cost shar-
ing).
Iv. Information that sueceasful applioants

muet submit after notifioatlon of intent to
make a Federal award, but prior to a Federal
award. Tllis could Include evidenoe of com-
pllanoe with requirements relating to human
subjeots or Information needed to comply
with the National Environmental Policy Act
(NEPA) (42 U.S.C. 4321-4370h).

3. Unique entity identifier and System for
Award Management (SAM)-Required.
Thle paragraph mll.st state clearly that

eaoh applioant (unless tbe applioant is an in-
dividual or Federal awarding agency that is
excepted from those requirements under 2
OFR §25.110(b)or (c), or has an exception ap-
proved by the Federal awarding agency
under 2 CFR §25.1l0(d») is required to: (1) Be
registered in SAM before Bubmitting its ap-
plication; (ii) provide a a valid unique entity
identifier in its application; and (iii) con-
tinue to maintain an active SAM registra-
tion witb current information at all times
during which it has an active Federal award
or an applioatlon or plan under constderatdon
by a Federal awarding agenoy, It also must
state that the Federal awarding' agenoy may
not make a Federal award tc an appltcant,
until the applioant has oomplied with all B"p-
pl1cable unique entity identifier and SAM re-
quirements and, if an appltoant has not fully
complied with tbe requirements by the time
tbe Federal awarding agenoy is ready to
make a Federal award, the Federal awarding
agenoy may determine thlLt the applicant is
not Qualified to receive a Federal award and
use tbat determination as e. basis for making
a Federal award to another applicant.

4. Submission Dates and Times-Required.
Announcements must identUy due dates and
times for all submissions. This Includes not
only the full appl1catione but also any pre-
liminary aubmteatona (e.g., letters of intent,
white papers, or pre-applications). It also in-
cludes any other submissions of infcrmation
before Federal award that are separate from
the full application. If the funding oppor-
tunity Ia a general announoement that is
open for a period of time with no epeoific dne
dates for applications, this seotion should
say so. Note that· the information on dates
that Ie inoluded in thla seotton atso must ap-
pear witb other overview information in B"lo-
cation preceding the fnll text of the an-
nounoement (see §200.203Notioes of funding
opportunities of this Part).
Each type of submlsalon should be des-

Ignated as encouraged or required and, If re-
quired, any deadline date (or dates, if the
Federal awarding agenoy plans more than
one cycle of applloatlon submrsston, review,
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and Federal award under the announcement)
should be spec1fied. The announcement must
state (or provide a reference to another docu-
ment that states):
1.Any deadline in terms of a date and local

time. If the due date falls on a Saturday,
Sunday, or Federal holiday, the reporting
package is due the next business day.
ii. What the deadline means (e.g., whether

it ill the date and time by whioh the Federal
awarding agenoy must receive the applica-
tion, the date by Which the application must
be postmarked, or something else) and how
that depends, if at all, 'on the submtseron
methOd (e.g., matt, eleotronio, or personal!
courier dellvery). '
iii. The effect of missing a deadline (e.g.,

whether late applioations are neither re-
viewed nor considered or are reviewed and
considered under some circumstances).
tv. How the receiving Federal offioe deter-

mines whether an applioation or pre-applioa-
tion has been submitted before the deadline.
This Includes the form of acceptable proof of
mail1ng or system-generated documentation
of reoetpt date and time.
This section also may indicate whether,

when, and in what form the applioant will re-
ceive an acknowledgement of receipt. This
information should be displllyed in ways that
will be easy to understand and use. It can be
difficult to extract all needed mrormataon
trom narrative paragraphs, even when they
are well written. A tabular form for pro-
viding a summary of the information may
help applicants for some programs and give
them what effeotively oould be a oheckl1et to
verHy the completeness of their llppl1oation
packaze before submission.

5. Intergovernmental Review-RequIred, if ap-
plicable. If the funding opportunity is subject
to Exeoutive Order 12372, "Intergovern-
mental Review of Federal Programs," the
notioe must Bay so. In alerting applioants
that they must contact their state's Single
Point of Oontaot (SPOO) to find out about
and oomply with the state's process under
Exeoutive Order l2.372,it may be useful to in-
form potential applicants that the names
and addresses of the SPOCs are listed in the
Office of Management and Budget's Web site.
WIOW. whitehouse.gov/omb/grants/spoc.html.

6. Funding Restriot/ons-Required. NotiCles
must include information on funding restric-
tions in order to allow an applioant to de-
velop an application and budget consistent
with program requirements. Examples are
whether oonstruotion is an allowable acttv-
ity, if there are any limitations on direct
costs suoh as foreign travel or equipment
purohasea, and if there are any limits on in-
direct costs (or fao1l1ties and adrmntstrabtve
costs). Applicants must be advised if Federal
awards will not allow reimbursement of pre-
Federal award coste.

7. Other Submission Requirements- Required.
This section must address any other submrs-

Pi. 200, App. ,

sion requirements not included in the other
paragraphs of this section. This might in-
elude the format of submission, Le,, paper' or
etsctronic, for ea.ob type of required submis-
sion. Applicants should not be required to
submit in more than one format and thie aeo-
tion should indioate whether they may
choose whether to submit Il.ppliClltions in
hard oopy or eleotronioally, may submit only
in hard copy, or may submit only eleotroni-
cally.
This section also must indioate where ap-

plioations (and any pre-applications) must be
submitted if sent by poetal mail, electronic
means, or hand-delivery. For poetal man
submission, this must include the name of an
Office, OffiCial, individual or funotion (e.g.,
application receipt center) and a complete
maillng address. For electronic submission.
this must inolude the UR.Lor email address:
whether a paseword(s) is required; whether
particular software or other electronic oapa-
billties are required; what to do in the event
of system problems and a point of oontact
who will be available in the event the appli-
cant experiences teohnical diffioulties.'

E. ApPLIOATlON REVIEW INFORMATION

1. Criteria-Required. This seotion must ad-
dress the criteria thll,t the Federal awarding
agenoy will use to evaluate applioations.
This includes the merit and other review cri-
teria that evaluators will use to judge appli-
catdons, including any statutory, regulatory,
or other preferenoes (e.g., minority status or
Native American tribal prererenoes) that
w1l1be applied in the review process. These
criteria are distinot ITom ellgibility oriteria
that are addressed before an applioation is
accepted for review and any program policy
or other faotors that are applied during the
selaotton prcoees, after the review process is
oompleted. The intent is to make the appli-
oation prooess transparent so applicants can
make informed deolsions when preparing
their appliba.tione tD maximize fairness of
the process, The announcement should clear-
ly desortbe all crtterla, Includmg' any sub-
oriteria. If criteria vary in importance, the
announcement should speoify the relative
peroentages, weights, or other means naed to
distinguish among them. For statutory, reg-
ulatory, or other preferenoea, the announce-
ment should provide a detsiled explanation
of those preferences with an explicit indica-
tion Oftheir effeot (e.g., whether they result
in additional points being assigned).

1With respeot to eleotronio methods for
providing information about funding .oppor-
tunities or acoepting applicants' eubmissions
of information, eaoh Federal awarding agen-
cy is responsible for oompliance with Section
508 of the Rehabilitation Act of 1973 (29
U.S.O. 794d).
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If an applicant's proposed cost sharing wlll
be considered in the review process (as op-
posed to being an eJigib1llty oritenon de-
scribed in Seotion 0.2), the announcement
must specifically addresa how It w1ll be con-
sidered (e.g., to assign a certain number of
additional. points to applicants who offer
cost sharinlf' or to break ties among applica-
tions with equivalent scores after evaluation
agaillat all other factors). If cost sharing will
not be considered in the evaluation, the an-
nouncement should Bay so, so that there is
no ambiguity for potential applicants. Vague
statements that cost sharing is enoouraged,
without clarification as to what that means,
are unhelpful to applioants. It also is impor-
tant that the announcement be clear about
any restrictions on the typal>of cost (e.g., in-
kind contributions) that are aoceptable as
cost sharing.

2. Review and seteouon Process-Required.
This section may vary in the level of detail
provided. The announcement must Itst any
program polloy or other factors or elements,
other than merit criteria, that the selecting
official may use in seleoting applioa tions for
Federal award (e.g., geographioal dtsperslon,
program balance, or diversity). The Federal
awarding agenov may also inolude other ap-
propriate detalls. For example, this section
may indicate who is responsible fol' evalua-
tion against the merit criteria (e.g.. peers ex-
ternal to the Federal awarding agenoy or
Federal awarding agency personnel) and/or
who makes the final selections for Federal
awards. If there is a multd-phase review proo-
ese (e.g., an external panel advising internal
Federal awarding agency personnel who
make final recommendations to the deoiding
official), the announcement may describe the
.phases. It also may inolude: the number of
people on an evaluation panel and how it op-
eratee, the way reviewers are selected. re-
viewer qualifioations, and the way that con-
ructs or interest are avoided. With respect to
eleotronio methods for providing informa-
tion a.bout funding opportunities or accept-
ing applioants' submissions of information,
each Federal awarding agenoy is responsible
for oomplianoe with Section 608of the Reha-
bll1tation Act of 1973(29U.S.O. 794d).
In addition, if the Federal awarding agency

permits applioants to nominate suggested re-
viewe1'llof their applications or suggest those
they feel may be inappropriate due to a con-
mot of interest. that information should bs
included in this seoucn.

3. Anticipated Announcement and Federal
Award DateS-Optional. This section is in-
tended to provide applioants with informa-
tion they can use for planning purposes. If
there ts a Single application deadline fol-
lowed by the simultaneous review of all ap-
plfcatdons, the Federal awarding agenoy can
Include in this section information about the
anticipated dates for announcing or noti-
fying suooeserul and unsuocesatul applicants

2 CFR en. II (1-1-15 Edition)

and for having Federal awards in place, If ap-
plications are received and evaluated on a
"rolling" baste at different times during an
extended period, it mav be appropriate to
give applicants an estimate of the time need-
ed to process' an application and notifY the
applicant of the Federal awarding agenoy's
decision.

F. FEDERALAWARD ADMINISTRATION
INFORMATION

I. Federal Award Notices-Required. Thls
seotton must address whllt a succeserur applt-
oant can expect to receive following. selec-
tion. If the Federal awarding agenoy'a prac-
tice is to provide a separate notice stating
that an application has been selected before
it actually makes the Federal award, th1.a
section would be the place to indicate that
the letter is not an authordzatdon to begin
performance (to the extent thl>t it allows
oharging to Federal awards of pre-award
costs at the non-Federal entity's own risk).
This seotion should indicate that the notice
of Federal award signed by the granta offioer
(or equivalent) ta the authorizing document,
and whether it is provided through postal
mail or by eleotronio means and to whom. It
also may address the timing, form, and con-
tent of notifioations to unsuoceeerui appli-
oants. See also §200.210 Information con-
tained in a Federal award.

2. Admlnistrati'V6 and National Policy ne-
quiremenl.s-Requfred. Thie seotion must iden-
tify the usual admiIlistrative and national
polley requirements the Federal awarding
agency's Federal awards may Include, Pro-
viding this information lets a potential ap-
plicant identifY any requirements with
whioh it would have difficulty complying if
its application is suecesstul, In those cases,
early notification about the requirements al-
lows the potential applioant to deoide not to
apply or to take needed acttona before re-
ceiving the Federal award. The announce-
ment need not include all of the terms and
conditions of the Federal award, but may
refer to a documen.t (with information about
how to obtain it) or Internet site where ap-
plicants can Beethe terms and oonditions. If
this funding opportuuity w1lllead to Federal
awards with some special terms and condt-
ttons tha.t differ from the Federal awarding
agency's usual (aometfmes oalled "general")
terms and condttdcns, this seotion should
highlight those speCial terms and oonditions.
Doing so w1l1alert applioants that have re-
ceived Federal awards from the Federal
awarding agenoy previously and might not
otherwise expect different terms and condi-
tions. For the same reason, the announce-
ment should inform potential applfcante
about special requirements that could apply
to partioular Federal awards after the review
of applications and other information, baaed
on the particular ctrcumstancee of the effort
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to be supported (e.g .• if human subjects were
to be involved or if some situations may jus-
tUy special terms on intelleotual property,
data sharlng' or seourttv requirements).

3. Reporting-Required. This section must
Include general information about the type
(e.g., financial or performanoe), rrequencv,
and means of submission (paper or else-
tronio) of post-Federal award reporting re-
quirements. Highlight any speoial reporting
requirements for Federal awards under this
funding opportunity that \llffer (e.g., by re-
port type, frequency, rorm/rormat, or otr-
cumstancee for use) from what the Federal
awarding agency's Federal awards usually
require.

G. FEDERAL AWARDING AGENOY CONTAOT(S)-
REQUlRED

The announoement must givs potential ap-
pltcants a point(s) of contact for answering
questions or helping wltb problems wnne the
funding opportunity is open. The intent of
thil! requirement ie to be as helpful as pos-
sible to potential applioants, so the Federal
awarding agenoy should consider approaches
suoh ae giving:
'1. Points of contaot who may be reached in

multiple ways (e.g., by telephone, FAX, and!
or email, as well as regular mail).

11. A fax or email address that multiple
people a06eSS, so that someone will respond
even if others are unexpectedly absent dur-
Ing critloal periods.

nt, Different contacts for distinot kinds of
help (e.e., one for questions of programmatio
content and a second for administrative
questions).

H. OTHER DWoRMATION-OPTIONAL

This seotion may include any additional
information tbat will assist Po potential ap-
plicant. For example, the section might:
t, Indioate whether this is a new program

or a one-time irl1tiative.
ii. Mention related programs or other up-

ooming or ongoing Federal awarding agenoy
funding opportunities for similar aotivities.

iii. Include current Internet addresses for
Federal awarding agenoy Web sitae tbat may
be useful to an applicant in understanding
the program.

iv. Alert applioants to the need to identify
proprietary· information and inform them
about the way the Federal awarding agency
w1ll handle it.

v. Include certain routine notices to appll-
cants (e.g., that the Federal Government is
not obllgated to make any Federal award as
a result of the announcement or that only
grants omcers can bind the Federal Govern-
ment to the expendrture of funds).

pt, 200. App. II

ApPENDIX II TO PART 20O-CONTRACT
PROVISIONS FOR NON-FEDERAL ENTI-
TY OONTRACTS UNDER FEDERAL
AWARDS

In addition to other provisions required by
the Federal agenoy or non-Federal entity, all
contracts made by the non-Federal entity
under tbe Federal award must contain provi-
sions covering the following. as applicable.

(A) Oontraots for more than the simplified
acquieition threshold ourrently Bet at
$100,000, whioh· is the inl1atlon adjusted
amount determined by the Civilian Agency
Acquisition Counoil and the DeCenseAoquisi-
tion Regulations Council (Oouncils) ae au-
thorIzed by 41 U.S.O. 1908,must address ad-
ministrative, contractual, or legal remedies
in instances where contractors violate or
breach contract terms, and provide Cor such
sanotions and penalties as appropriate.

(B) All contracts in eX6eSSof $10,000must
address termination for cause and for con-
venience by tbe non-Federal entity inoludlng
the manner by which it will be effeoted and
the basis for settlement.
(0) Equal Employment Opportunity, Ex-

oept as otherwise provided under 41 OFR
Part 60, all contracts that meet the definl-
tdon of "federally assisted oonstruotion eon-
traot" in 41 OFR Part 6{}-1.3must inolude the
equal opportumty clause provided' under 41
CFR 6{}-1.4(b),In accordance with Ex:eoutive
Order 11246, "Equal Employment Oppor-
tunity" (30 FR 12319,12935,3 OFR Part, 1964-
1005Oomp., p. 339), as amended by Exeoutive
Order 11376, "Amending JjJJl:eoutlve Order
11246Relating to Equal Employment Oppor-
tunity," and implementing regulations at 41
OFR part 50, "Office of Federal Contract
Oomplianoe Programs, Equal Employment
Opportunity, Department of Labor."

(D) Davis-Bacon Aot, as amended (40U.S.C.
3141-3148).When required by Federal program
legislation, all prime oonstruotion oontraots
in excess of $2,000 awarded by non-Federal
entities must Include a provision for compli-
anoe with the Davis-Bacon Aot (40 U.S.C.
3141-3144,and 3146-3148)as supplemented by
Department of Labor regulations (29 CFR
Part 6, "Labor Standards Provisions Appll-
cable to Oontracts Oovering Federally Fb
nanoed and ASSisted Construotion"). In ao-
cordance wij;b the statute, contractora must
be required to pay wages to laborers arid me-
ohanios at a rate not Iess than the prevailing
wages speolfied in a wage determination
made by the Secretary of Labor. In addition,
contractore must be required to pay wages
not less tban once a week. The non-Federal
entity must plans a oopy of the current pre-
vailing wage determination Issued by the De-
partment of Labor in each solicitation. The
deciston to award a contraot 01' suboontraet
must be oonditloned upon the acceptance of
the wage determination. The non-Federal en-
tity must report all suapected or reported
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Violations to the Fedel'al awarding agenoy.
The contracts must also Include a provision
for complianoe with the Copeland "Anti·
Kickback" Act (40 U.S.C. 3145), as supple-
mented by Depal'tment of Labor regulations
(29 CFR Part 3, "ContraotorB and Sub·
oontraotors on Publfe Building or Public
Work Financed in Whole or In Part by Loana
or Grants from the United States"). The Aot
provides that each contractor or sub-
recipient must be prohibited from induoing,
by any means, any person employed in the
oonstruction, comptetdon, or repair of publio
work, to give up IIny pal't of the compensa-
tion to which he or She Is otharwlae entitled.
The non·Federal entity must report all SUB-
pected or reported violations to the Federal
awarding agency.
(E) Oontract Work Hours and Safety

Standards Aot (40 U.S.O. 3701-3708). Where
applicable. all contracts awarded by the non-
Federal entity in excess of $100,000that m-
volve the employment of meohanics or labor-
ers must Include a provision for oomplianoe
with 40 U.S.C. 3702and 3704,as supplemented
by Department of Labor regujattona (29 CFR
Part 5). Under 40 U.S.O. 3702of the Act, eaoh
oontractor must be required to compute the
Wages of every mechanic a.nd laborer on the
basis of a standard work week of 40 houre.
Work in exoess of the standard work week 18
permleslble provided that the worker is corn-
pensabed at a rate of not less than one and a
half tlmss the basto rate of pay for all hours
worked in exoess of 40 hours in the work
week. The requirements of 40 U.S.C. 3704are
applloable to oonstruotion work and provide
that no laborer or mechanic muet be re-
quired to work in eurrounotnss or under
working conditions which are unsamtarv,
ha,zardous or dangerous. These requirements
do not a,pply to the purchases of Bupplles or
materfals or artdcles ordinarlly available on
the open market, or oontraots for transpor-
tatlon or transmission of intelligenoe.
(F) Rights to Inventions Made Under a

Contraot or Agreement. If the Federal award
meets the definition of "funding agreement"
under 37 CFR §401.2 (a) and the reolplent or
subrecipient wishes to enter into a contract
with a small business firm or nonprofit orga-
nlza,tion regarding the substttutfon of par-
ties, asstgnmsnt or performanoe of experi-
mental, developmental, or research work
under that "funding agreement," the reoipt-
ent or subreoiplent must oomplv with the re-
quirsmenta of 87OFR Part 401, "Righte to In-
ventrons Made by Nonprofit Organizatlo.ns
and Small Business Firms Under Govern-
ment Grants, Contracte and Cooperative
Agreements, II and any implementing regula-
tions issued by the awarding agency,
(G) Clean Air Aot (42U.S.C. 7401-7671q.)and

the Federal Water Pollution Control Act (83
U.S.0;1251-1387), as amended-Oontraote and
subgranta of amounts In excess of $160,000
must contain a provision that requires the

2 CFRch, II (1-1-15 Edition)

non-Federal award to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Olean Air Aot
(42 U.S.C. 7401-7671q)and the Federal Water
Pollution Control Act as amended (33 u.s.a.
1251-1387).Viollttlons must be reported to the
Federal awarding agency and the Regional
Office of the Environmental Protection
Agency (EPA).
(H) Debarment and Suspension (Exeoutive

Orders 12549 and 12689)-A contract award
(see 2 CFR 180.220)muet not be made to par-
ties listed on the. governmentwlde excluetons
in the System 101' Award Management
(SAM), in accordance witb the OMB guide-
lines at 2 OFR 180 that Implement Executive
Orders 12549(3 OFR part 1986Comp., p. 189)
and 12669 (3 CFR part 1989 comp., p. 235),
"Debarment and Suspension." SAM Exclu-
sions contains the names of parties debarred,
suspended, or otnerwtse excluded by agen-
ctes, as well as parttee declared inel1g1ble
under statutory or regulatory authority
other than Executive Order 12549.
(I) Byrd Anti-Lobbying Amendment (31

U.S.O. 1852)-00ntractors that apply or bid
for an award exceeding $100,000must file the
required certifloatlon. Each tier oertifies to
the tior above that it wlll not and has not
used Federal appropriated funde to pa,y any
person or organization Cormnuencms or at-
tempting to mnuenoe an offioer or employee
of any agenoy, a member of OongresB, officer
or employee of (longresa, or an employee of a
member of oonzress In oonneotion with ob-
talning any Federal contract, grant or any
other award covered by 31 U.S.C. 1952. Eaoh
tier must also disclose any lobbying with
non-Federal funds that takes place in con-
neotion With obtaining any Federal award.
Suoh disclosures are forwarded from tier to
tier up to the non-Federal award.

(J) See §200.322Proourement of recovered
materials.
['78 FR 78608,Deo. 26, 2013, as amended at 79
FR 75llll8,Deo. 19, 2014]

ApPENDIX ill TO PART 20~INDlREOT
(F&A) COSTS IDENTIFICATION AND
ASSIGNMENT, ANDRATE DETERMINA-
TION FOR INSTITUTIONS OF HIGHER
EDUOATlON (IRES)

A. GENERAL
This appendix provides oriteria for Identd-

fYing and computing indirect (or indlreot
(F&A» rates at mEa (institutions). Indireot
(F&A) coste are those that are Incurred for
common or joint objeottves and therefore
cannot be Identified rea.dily and spe()il1cally
with a parttoular' sponsored project, an In-
struotdonal aotivity, or any other Institu-
tional aotivlty. See subsection B.1, Defini-
tion of FaollltieB and Administration, for a
discussion of the components of Indireot
(F&A) coats.
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1. Major Functions of an Institution

Refers to tnstruotton, organized research,
other sponsored activities and other institu-
tional aotivities as derIDed in this seetdon:
a. Instruction means the teaching and

training activities of an institution. Exoept
for researon training as provided in sub-
section b, thts term Includes all teaching and
training activities, whether they are offered
for oredtts toward a degree or oertificate or
on a non-credit basis, and whether they are
offered through regular academic depart-
mente or aeparate divisions, such as a sum-
mer school division or an e,.-tension division.
Also considered part of thiil major function
are departmental research, and, where
agreed to, university research.
(1) SpcmsorelZ instruction arni training means

specific instructional or training activity es-
tablished by grant, contracb, or oooperative
agreement. For purposes of the cost prin-
clples, this activity may be considered a
major funotion even though an institution's
aocounttnz treatment may Include it in the
instruction funotion.

(2) Departmental research means research.
development and soholarly acttvttaes that
are not organized research and, con-
sequently. are not eeparately budgeted and
accounted for. Departmental research. for
purposes of this document. 18not considered
Il.Ba major funotion, but Il.Ba part of the in-
struotlon funotion of the institution.
(3) Only mandatory cost sha.ring or cost

abarlng apeolfioally committed in the project
budget must be included in the organized re-
search base for computing the Indirect (F&A)
cost rate or reflected in any allocation of in-
dIreot costs. Salary oosts above statutory
limits are not considered cost sbaring.
b. Organil'ed research means all research

and development !l.ctivitiea of Il.D institution
that are separately budgeted and accounted
for. It includes:

(1) Sponsored research means all research
and development actlvitiea that are spon-
sored by Federal and non-Federal agencies
!l.ndorganizations. This term Includes aCtivi-
ties involving the training of individuals in
reaearoh teohniques (commonly called re-
search training) where such aotiVities utilize
the same f!l.cilities Il.Bother research and de-
velopment aotivltles and where such actdvt-
ties are not inoluded in the instruotion funo-
tion.

(2) Utliverstty research means all research
and development activities that are sepa-
rately budgeted and accounted for by the in-
stitution under an internal applloation of in-
stitutional funds. University researoh, for
purposes of this document. must be com-
bined with sponsored research under the
function of organized research,
o, Other sponsored activities means programs

and projeots financed by Federal and non-
Federal agenoies and organizations whloh in-
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volve the performance of work other than in-
struction and organized research. Examples
of such programs and projects are health
service projecte and community service pro-
grams, However. when Il.Dy of these activities
are undertaken by the institution without
outside support, they may be olass11led as
other institutional activities.
d. Other institutional activities means all aO-

ti vittsa of an institution except for instruc-
tion, departmental research, organized re-
search, and other sponsored activities. as de-
fined in this seotion; indireot (F&A) cost ao-
tivities identified. in this Appe'ndi:x para-
graph B, Ident11loation and aseignment of in-
direot (F&A) coste; and speoialized services
faoilitles desoribed in §200.466 Speoialized
service fa.oJiitiea of this Part.
Examples of other institutional activities

Include operation of residence halls, dining
halls. hospitals and oltmcs, student unions.
interoollegiate a.thletios, bookstores. faoulty
housing. student apartments, guest houses.
chapels. theaters. public museums, and other
similar auxiliary enterprises. Thill def1n1tion
also includes any other oategories of activi-
ties. coats of which are "unallowable" to
Federal awards, unlesa otherwise indloated
in an award.

2. Criteria for Dlstribut/on

a. Base period. A base period for distribu-
tion of indireot (F&A) coste is the period
during whioh the eosts are inourred. The
base period normally should ootnotde with
the fiscal year establlshed by the institution,
but in any event the base period should be eo
seleoted as to avnld inequities in the dis-
triblltlon of costs.
b. Need for cost groupings. The overall ob-

jeotive Of the indll'eot (F&A) cost a.llocation
process is to distribute the indireot (F&A)
costs desoribed in section B. Identifica.tion
and assignment of indirect (F&A) costs. to
the major funotlons of the institUtion in pro-
portions reasonably oonsiatent with tbe na-
ture and extent of their UBeof the insti tu-
tdon's resources. In order to aohteve this ob-
[ecttve, it may be neoeesary to provide for
seleotive d18tribution by establishing sepa-
rate groupings of cost within one or more of
the indireot (F&A) cost oatesortea referred
to in subsection B.l. Definition of Faci11ties
and Administration. In general. the coat
groupings established within a category
should constatute, in eaon case, a. pool of
those items of expense that are oonsidered to
be of like nature in terms of their relative
contribution to (or degree of remoteness
from) the partdourar oost obfectaves to wbioh
distribution is appropriate. Oost groupings
should be establ1shed considering the general
guides provided in subsection c of this sec-
tlon. Eaoh such pool or COBtgrouping Bhould
then be distributed individually to the re-
lated cost objectives, using the dtstrtbutton
base or method most appropriate in light of
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the guidelines set forth in subsectton d of
this seotton.
o. General consIderations on COBt groupings.

The extent to which separate cost groupings
and selective distrIbution would be appro-
priate at an institution is a matter of judg-
ment to be determined on a caaa-bv-oase
basls. Typical situations whicb may warrant
the establishment of two or more separate
cost groupings (based on acoount orasstnca-
tion or analysts) within an indirect (F&A)
cost category Include but are not limited to
the following;
, (1) If certain items or oategories of expense
relate solely to one of the major functions of
the institution or to less than all funotions,
Buoh expenses should be Bet astde as a. sepa-
rate' oost groupmg for direct aeslgnment or
selective allooatden in accordance with the
gutdea provided in subseotions b and d.
(2) If any typeB of expense ord~rily treat-

ed all generM admintstratton or depart-
mental administration are charged to Fed-
eral awards as direot costs, expenses applica-
ble to other aotivities of the institution
when incurred for the same purposes in like
oiroumstances must, through separate Qost
groupings, be excluded from the indirect
(F&A) eosta allooable to those Federal
awards and inoluded in the direct cost of
other acttvttaea for coat allocation purposes.
(3) If it is determined that oertain expenses

are for the support of a service unit or facll-
ity whose output 111 susceptdble of measure-
ment on a workload or otber quantitative
basis, such expenses should be set aside ae a
separate cost grouping for distribution on
such basis to organized research, instruc-
tional, and other aotlvities at the institution
or within the department.
(4) If aotivities provide their own pur-

ehastng, personnel ll,dministration, building
maintenance or slmllar service, the distribu-
tion of general administration and general
expenses, or operation and maintenance ex-
penses to such aotivities should be aocom-
pllahed through oost groupings which include
only that portion of central Indirect (F&A)
costs (such as for overaJl management)
whioh are properly allooable to auch activi-
tdes,
(5) If the Instatutton elects to treat !rInge

benefits as indirect (F&A) charges, suoh
oosts ehould be Bet aside all a aeparate cost
grouping for selective distribution to related
cost objectives.
(6) The number of separate cost groupings

within a category should be held within
praotioal limits, after taking into consider-
ation the materiality of the amounts in-
volved and the degree of preoision attainable
through less selective methods of distribu-
tion.
d. seieonon of distrlbution method.
(1) Actual conditions must be taken into

account in selecting the method or base to
be used in distrIbuting individuM coat
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groupings. The essential coneideration in se-
lecting a PlLBeis thElt it be the one beet suit-
ed for assigning the pool of costs to cost ob-
jeotives in accordanoe with benefits derived;
with a traoeable causa-and-effect relation-
ahip; or with logic and reason, where neither
benefit nor a cause-and-effect relationahil> Is
determinable.
(2) If a cost grouping can be identified di-

rectly with the cost Pbjective benefitted, it
should be aes1gned to that cost objeotive.
(3) If the expenses in a cost grouping are

more general in nature, the distribution may
be balled on a cost analysis study which re-
sults in an equitable distribution of the
costs. Suoh cost analysis studies may take
into oonsideration weighting factors, popu-
lation, or space occupied if approprtate, Cost
analyels studies, however, must (a) be appro-
priately dooumented in suffiolent detail for
subsequent review by the cognizant Elgency
for indirect costs, (b) distribute the costs to
the related oost objectives in accordance
with the relative benefits derived, (c) be B~-
t1Btloally sound, (d) be perfonned Bpeoifioally
at the institution at which the resul ts are to
be used. and (e) be reviewed perIodically, but
not less frequently than rate negntdatdons,
updated if neoessary, and used consistently.
Any assumptions made in the study must be
stated and explained. The me of coat anal-
ysis studies and pertodio obanges in the
method of COBtdistribution must be fully
justified.
(4) If a cost anll,lysis study i8 not per-

formed, or if the study does not result in an
equitable distribution of the costs, the dis-
tribution must be made in accordance with
the appropriate base cited in Section B, Iden-
tification and asatsnmenu of indirect (F&A)
costs, unless one of the following conditions
iamet;
(a) It can be demonstrated tha.t the use of

a different base would result in a more equi-
table a.llooation of the costs, or that ll,more
readily available base would not increase the
costs charged to Federal awards, or
(b) The inatitution quallfies for, and eteote

to use, the simplified method for computdng
indireot (F&A) ooat rates described in Sec-
tion D, Simplified method for small institu-
tions.
(6) Notwithstanding subsection (8), effec-

tive July 1',1998, a cost analysis or base other
than that in Section B must not be used to
distribute util1ty or student services coste.
Instead, subseotions B.4.c Operation and
maintenance expenses, may be used in the
recovery of utility coste.
e. Order of distribution.
(1) Indlreot (F&A) costs are the broad oat-

egories of costs 'disoussed in Seotion B.l,
Definitions of Faoilities and Administration
(2) Depreciatdon, Interest expenses, oper-

ation and maintenance expenses, and general
administrative and general expenses should
be allooated in that order to the remaining
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indirect (F&A) cost categories as well as to
the major functions lUld sj)Eloial1zedservtce
facilities of the institution. Other cost cat-
egories may be allocated in the order deter-
mined to be most appropriate by the institu-
tions. When oroas allooation of costs Is made
as provided in subseotion (3), this order of al-
location does not apply.
(3) Normally an indlreot (F&A) cost cat-

egory will be considered closed onoe it has
been allocated to other cost objectives, and
costa may not be subsequently alloca.ted to
it. However, a oross allocation of costs be-
tween two or more indirect (F&A) eost oat-
egories may be used if such allocation will
result in a more equitable allooation of
costs. If a cross allocation Is used, an appro-
priate modifioation to the oomposition of
the Indirect (F&A) cost categories described
in Seotion B Is required.

B. lDEN'l'lFIOATION AND ASSIGNMENT OF
lNnffiEOT (F&A) OOSTS

1. DeJinition oj Faoilities and Administration

Bee §200.414 Indirect (F&A) coste which
provides the basis for these Indireot cost re-
quirements.

2. Depreciation

a. The expenses under this heading are the
portion of the oosts of the inetttutton's
buildings, capital improvements to land and
bufldtnga, and equipment whloh are oom-
puted in accordenoe with §200.436Depreoia-
tlon.
b. In the absence of the alternativee pro-

vided for in Seotion A.2.d, Seleotion of dis-
tribution method, the expenses inoluded in
this category must be allooated In the fol-
lowing manner:
(1) Depreoiatlon on buildings used exolu-

sively in the conduct of a Bingle funotion,
and on capital improvements and equipment
used in such buildings, must be assigned to
that function.
(2) Depreolatdon on buildings used for more

than one tunotdon, and on capital improve-
ments and equipment used in such buildings.
must be allocated to the individual functdons
performed In eaoh building on the basis of
usable square feet of space, exoludlng com-
mon areas such as hallways. stairwells. and
rest rooms.
(3) Depreolation on buildings, oapital im-

provements and equipment related to space
(e.g., Individual rooms, laboratories) used
Jointly by more than one funotlon (as deter-
mined by the users of the space) must be
treated as follows. The cost of each jointly
used unit of space must be allooated to bene-
fitting funotlons on the basis of:
(a) The employee full-time equivalents

(FTEs) or salaries and wages of those indi-
vidual functions benefitting from the use of
that spaoe; or
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(b) Institution-wide employee FTEs oraat-
aries lUldwages appllcable to the benefitting
major funotions (see Section A.1) of the m-
stitutlon.
(4) Depreoiation on oertain oapital im-

provements to land, such as paved parking
areas, tences, sidewalks, and the like. not in-
oluded in the cost of buildingS, must be allo-
cated to user categories of students and em-
ployees on a full· time equivalent basis. The
amount allocated to the student oa.tegory
must be assigned to the Instruotion function
of the institution. The amount allocated to
the employee category must be further ano-
oated to the major funotlons of the institu-
tion in proportion to the salaries and wages
of all employees applioable to those func-
tions.

3. Interest

Interest on debt assoolated with certain
buildings, equipment and ca.pltal improve-
ments, as defined In §200.449Interest, must
be olallSified as an expenditure under the cat-
egory Facilities. These oosts must be allo-
oated In the same manner as the depreola-
tion on the buildings, equipment and oapital
improvements to whloh the interest relates.

4. Operation and Maintenance Expenses

a. The expenses under this heading are
those that have been Incurred for the admin-
Istration, supervfston, operation, mamte-
nance, preservation, and proteotlon of the In-
stdtutaon'e physioal plant. They Include ex-
penses normally inourred for such Items as
janitorlo.l and utUlty services; repairs and
ordinary or normal alterations of buildings.
furniture and equipment; care of grounds;
maintenance and operation of buildings and
other plant faclllties; security; earthquake
and disaster preparedness; environmental
safety; hll9;ardous waste disposal; property,
liabill ty and all other insurance relating to
property; space and oapital leasing; facility
planning and management; and central re-
ceiving. The operation and matntenanoe ex-
pense category should also Include its allo-
cable share of fringe benefit costa, deprecia-
tion. and in terest costs.
b. In the absence of the alternatives pro-

vided for In Seotion A.2.d, the expenses in-
cluded in thle oategory muet be allooated In
the same manner as described in subseotdon
2.b for depreoiation.
c. A utility cost adlustment of up to 1.3

percentage pointe may be Included in the ne-
gotiated indlreot cost rate of the mE for or-
ganized research, per the computation alter-
nativea in paragraphs (0)(1) and (2) of this
section:
(1) Where space is devoted to a single funo-

tion and metering allows unambiguous meas-
urement of usage related to that snaoe, costs
must be asaigned to the funotion looated in
that apace,
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(2) Where space is allocated to different
functions and metering does not allow unam-
biguoull measurement of usage by function,
costs must be allocated as follows: .
(i) Ut1l1t1es costs shoUld be apportioned to

funotions in the same manner as depreota-
tion, based on the oalcnla.ted difference be-
tween the site or building actual equnre foot-
age for monitored research laboratory space
(site, building, floor, or room), and a sepa-
rate oalculatton prepared by the lHEJ using
the "effeotive square footB.ll"e"desoribed in
subseotton (0)(2)(11) of this section.
(ii) "Effeotlve Square footage" allocated to

research laboratory space must be calculated
as the actual square footage times the rel-
ative energy utll12a.tion index (REUI) posted
on the OMB Web site at the time of a rate
determination.
A. This Index is the ratio of a laboratory

energy use Index (lab EUl) to the cor-
responding index for overall average oollege
or university apace (college EUl).
B. In July 2012, values for these two Indices

(taken respeotively from tbe Lawrence
Berkeley Laboratory "Labs for the 21st Cen-
tury" benchmarking tool http://
labs21benchmarkln{J.lbl.gov/CompareData.php
and the US Department of Energy "Build-
ings Energy Databook" and http://
buildingsdatabook.(fI'en.doe.gOv/CBECS.aspi)
were 310kBtu/sq ft-y.l'. and 155 kBtulsq ft-yr.,
so that the adjustment ratio is 2.0 by this
methodology. To retain currency, OMB will
adjust the EUl numbers from time to time
(no more often than annually nor less often
than every 6 years), using reliable and pub-
lioly disolosed data. Ourrent values of both
the EUIs and the REUl will be posted on the
OMBWeb site.

5. Gen(fl'al Admlnistratton and oenera; Expf;nses

a. The expenses under this heading are
those that have been Incurred for the general
executive and administrative offloes of edu-
cational Institutions and other expenses of a
general cha.racter which do not relate solely
to any major tunotton of the institution; i.e.,
solely to (1) instruction, (2) organized re-
searcn, (8) other sponsored activities, or (4)
other institutional activities. The general
administration and general expense category
should also Inolude its allocable share of
fringe benefit coste, operation and malnte-
nance expense, depreclatton, and interest
costs. Examples of general adminiatratdon
and general expenses Include: those expsnsea
Incurred by administrative offices that serve
the entire university system of whioh the in-
st1tution is a part; oentral offices of the in-
stitution such as the President's or
Ohancellor'a office, the offioes for institu-
tion-wide nnanotal management, business
services, budget and planning, personnel
management, and safety and risk manage-
ment; the office of the General 00unB81; and
the operations of the oentral administrativs

2 CFR en II (1-1-15 EdlHon)

management information systems. General
administration and general expenses must
not inolude expenses incurred within non-
univeroity-wide deans' offioes, academio de-
partments, organized researoh units, or simi-
lar organizational untts. (See subsection 6,
Departmental adminiStration axpenses.)
b. In the absence of the alternll-ti ves pro-

vided for in Section A.2.d, the expenses In-
oluded in this ca.tegory must be grouped first
acoordmg; to common major funotions of the
institution to whioh they render servioes or
provide benefits. The aggregate expenses of
each group must then be allooated to serv-
iced or benefitted funotions on the modified
total oost baeis. Modified total costs oonsiet
of the same elements as those in Seotion 0.2.
When an aotivity Inoluded in this indirect
(F&A) coat oategory provides a service or
produot to another Institution or organiza.-
tton, an appropriate adjustment must be
made to either the expenses or the basts of
allocatton or both, to assure a proper alloca-
tion of costs.

6. Departmental Administmtwn Expenses

a. The expenses under this heading are
those that have been incurred for adminis-
trative and aupportlng servloes that benefit
common or joint departmental actdvitdes or
objectives In aoademto deans' omces, aca-
demic departmentll and diviSions, and orga-
nized research units. Organized research
units Inolude such umta as Institutes, study
centers, and research centers. Departmental
adminiStration expenses are subject to the
following limitations.
(1) Academic deans' offioes. Salaries and

operating expenses are limited to those at-
tributable to admlnietrative functions.
(2) Academio departments:
(a) Salaries and fringe benefits attrib-

utable to the administrative work (inoluding
bid and proposal preparation) of t:aculty (1n-
oluding department heads) and other profes-
sional personnel oonducting research and/or
Instruction, must be allowed at II rate of 3.6
percent of modified total direct costs. This
oategory does not inolude protesstonal busi-
ness or professional administrative officers.
Thill allowanoe must be added to the com-
putation of the indireot (F&A) oost rate for
major functions in Seotion 0, Determination
lind applioat10n of Indirect (F&A) oost rate
or rates; the expenses covered by the allow-
anoe must be excluded from tbe depart-
mental admtnistratdon cost pool. No docu-
mentation ill required to support this allow-
ance,
(b) Other administrative and supporttng

expenses incurred within academic depart-
ments are allowable provided they are treat-
ed consistently In like oircumstanoes. This
would Include expenses suoh as the salaries
of secretarial and clerioal staffs, the salaries
of admlnistrat1ve offiosrs and assistants,
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travel, office suppltee, stockrooms, and the
like.
(3) Other fringe benefit costs applicable to

the salaries and wages Included in sub-
seotlons (1) and (2) are allowable, as well as
an approjmate share of general administra-
tion and general expenses, operation and
maintenance expenses, and depreotatton,
(4) Federal agencies may authorize reim-

bursement of additional costs for department
.heads and faculty only in exoeptional cases
wbere an institution can demonstrate undue
hardebip or detriment to project perform-
ance. .
b. The following guidelines apply totbe de-

termination of departmental administrative
oosts as direot or indireot (F&A) costs.
(1) In developing the departmental admm-

iBtration cost pool, special care should be ex-
ercised to ensure that costs Incurred for tbe
same purpose in like ciroumstanoes are
treated oonalstently as either direot or indi-
rect (F&A) costs, For example, salaries of
technical staff, laboratory supplies re.s..
chemicals), telephone toll charges, animals,
animal care coats, computer costs, travel
coots, and specialized shop coats must be
treated ae direct coste wherever identifiable
to a partloular cost objective. Direot oharg-
ing of these oeste ma.y be aocompushed
througb speoifio identifioation of individual
costs to benefitting cost objectives, or
througb reoharae centers or specialtsed serv-
ioe faclllties, a.s approprdabs under the cir-
cumstances. See §§200.413Direot costa, para-
graph (0) and 200.468Specialized service fa-
clllties.
(2) Items such as ofilce supplies, postage,

local telephone costs, and memberships must
normally be treated as Indireot (F&A) coste.
c. In the absenoe of the alternatives pro-

vided for in Section A.2.d, the expenses in-
cluded in tlUa category must be allocated as
follows:
(1) The administrative expenses of the

dean's office of each college and school must
be allooated to the academic departments
within that oollege or school on the modified
total oost basis.
(2) The adminieteatdve expenses of each

academic departments and the department's
share of the expenses allocated in eubseotion
(1)must be allooated to the appropriate rune-
tdons of the department on the modified
total cost basis.

7. Sponsored Projects Administration

B. The expenses under this heading are lim-
ited to those inourred by a eeparate organi-
satlonts) established primarily to administer
sponsored projects, Inoluding such functiona
as grant and contract administration (Fed-
eral and non-Federal), speoial seourlty, PUl'-
chasing, personnel, admlnlabratdon, and edit-
ing and publishing of researoh and other rs-
ports. They include the salaries and expenses
of the head of such organization, assistants,
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and Immediate stafi, togetber wltb the sala-
ries and expenses of personnel engaged in
aupporbing' activities maintained by the or-
ganization, such as stock rooms, print shops,
and the like. ThlB category also includes an
allocable share of fringe benefit costs, gen-
eral .administration and general. expenses,
operation and maintenance expenses, and de-
preciation. Appropria.te adjustments will be
made for services provided to other functions
or Organizations.
b. in the absenoe of the alternatives pro-

vided for in Seotion A.2.d, the expenses In-
eluded in this oategory must be allocated to
the mal or functions of the institution under
which the sponsored projeots are conducted
on the basis or the modified total cost of
sponsored projeots.
c. An appropriate adjustment must be

made to eliminate any duplicate oha.rgss to
Federal awards when this category inoludes
similar or identical aettvrties as those in-
cluded in the general administration and
general expense oategory or other indirect
(F&A) COBtItems, such as accounting, pro-
ourement, OJ' personnel admin1stration.

8. LibraT1J.Expenses
a. The expenses under thlB heading are

those tbat bave been inourred for the oper-
ation of the I1bl'ary, Including' the cost of
books and library materials purchased for
the library. leas any items of llbral'Y income
that quallfy as applicable oredits under
§200,406Appllcable oredits. The library ex-
pense category should also Incrude the fringe
benefits applioable to the salaries and wages
inoluded therein, an appropriate share of
general administration and general expense,
operation and maintenance expanse, and de-
preoiation. Oosts incurred in the purchases
of rare books (museum-type books) with no
value to Federal awards should not be allo-
cated to them.
b. In the absence of tbe alternattves pro-

vided for in Seotlon A.2.d, tbe expenses in-
cluded in this category must be allooated
firflt on the basie of primary categories of
ueers, inoluding students, professional em-
ploveea, and other users.
(1) The student oategory must conelst of

full-time equivalent students enrolled at the
institution, regardless of whether tbey earn
oredits toward a degree or oertiflcate.
(2) The professional employee category

must consist of all faoulty members and
other professional employees of the institu-
tion, on a full-time equivalent basis. This
category may also include post-doctorate
fellows and graduate students.
(3) The other users oategory must constsb

of a reasonable ractor as determined by insta-
tutdonal records to account for all other
usera oflibrary faollities.
c. Amount allocated in parag:t'aph b of tbis

eectton must be assigned further as follows:
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(1) The amount in the student categOry
must be aaaigned to the tnstruotion Iunctdon
of the institution.
(2) The amount in the professional em-

ployee category must be assigned to the
major funotlone of the institution in propor-
tion to the salaries and wages of all faculty
members and other professional employees
applioable to those runctdona.
(3) The amount in the other users category

must be asaigned to the other institutional
aotlvltles function of the institution. .

9. Student Administration and Services
a. The expenses under this heading are

those that have been Incurred for the admm-
istra.tion of student affairs and for aervices
to students, including expenses of suoh 1'.0-
tivitles as deans of students, admissions, reg-
istrar, oounseltng and p1aoement services,
student advisers, student health and infir-
mary services, catalogs, and commence-
ments and convccataone. The salaries of
members of the academic staff whose respon-
sibilities to the institution require adminis-
trative work that benefits sponsored profeots
may also be included to the extent that the
portion charged to student administration is
natarmmed in aocordance with Subpart E-
Cost Principles of this Part. This expense
category aleo Includes the fringe benefit
costs applioable to the salaries ana wages In-
eluded therein, an appropriate share of gen-
eral administration and general expenses,
operation and maintenanoe, interest ex-
pense, and deprectatton.
b. In the absence of the alternatives pro-

vided for in secucn A.2.d, the expenses in
this oategory must be allocated to the In-
struction function, and subSequently to Fed-
eral awards in that funotion.

10. Offset for Indirect (F&A) Expenses Other-
wise Provided for by the Federal Govern-
ment

a. The items to IJe accumulated under this
heading are the reimbursements and other
payments from the Federal Government
whioh are made to the institution to support
solely, speoifioally, and directly, in whole or
In part, any of the admmtetra tive or servtce
activities desorlbed in subsections 2 through
9.
IJ.The items in this group must be treated

M a oredit to the affeoted individual Indirect
(F&A) cost category before that category is
allooated to benefitting functions.

C. DETlilRMlli'ATION AliD ApPLICATION OF
INDIREO'I'(F&A)dOSTRATEOR RATES

1. Indirect (F&A) Cost Pools

a. (1) Subjeot to subsectton b, the separate
categories of Indtrect (F&A) costs allooa,ted
to eaoh major function of the institution as
presorfbed in paragraph B of. this paragraph

2 CFRCh. II (1-1-15 EdlHon)

C.1 Identification and assignment of indirect
(F&A) costs, must IJeaggregated and treated
as a common pool for that function. The
amount in eaon pool must be divided IJy the
distribution base described in eubsectton 2 to
arrive at a single mdtrect (F&A) oost rate for
each runctdon.
(2) The rate for each funotion is used to

distribute Indirect (F&A) costs to Individual
Federal awards of that funotion. Since a
common pool is established for each major
funotlon of the inst1 tu tdon, a separate indi-
rect (F&A) coat rate would be eatabllahed for
eMh of the major functions described in Sec-
tion A.l under whioh Federa! awards are car-
ried out.
(3) Ea.c1l institution's lDdlrect (F&A) cost

rate proOBBSmust be appropriately designed
to ensure that Federal sponsors do -noc In
any way subsidize the indirect (F&A) coste of
other sponsors, specifioally activities spon-
sored by industry and foreign governments.
Aooordlngly, each allocation method used to
Identify and allooate the Indirect (F&A) cost
pools, as described in ssouone A.2, Criteria
for distribution, and B.2 through B.O, must
contam the full amount of the tnetttutaon's
modified total costs or other appropriate
units of meaeuremen t used to make the com-
putations. In addition, the final rate dis-
tribution base (sa defined lD subseotdon 2) for
each major Iunctton (organized research, in-
struction, eto., M described In Seotlon A.l,
Major functdons of an institution) must con-
tain all the programs or activitiea which uti-
lize the indlreot (F&A) oosts allocated to
that major funotion. At the time an Indirect
(F&A) cost proposal ie submitted to a cog-
nizant agency for indirect coste, each insti-
tution must dsscribS the process it uaes to
ensure that Federal funds are not used to
subllldize industry and foreign government
funded programs.
b. In some instances a single rate basts for

use across the board on all work Within a
major funotion at an institution may not be
appropriate. A single rate for research, for
example, might not take into account those
different environmental factors and other
oonditlons which may affect substantially
the indireot (F&A) oosts applicable to a par-
ticular segment of research at the institu-
tion. A particular segment of research may
be that performed under a single sponsored
agreement or it may consist of research
under a group of Federal awards performed
in a oommon environment. The environ-
mental faotors are not limited to the phys-
ioal location of the work. Other important
ractore are the level of the administrative
support required, the nature of the faclllties
or other resources employed, the sctentdtto
disolplines or technical skills involved, the
organizational arrangements used, or any
combtnataon thereof. Jf a particular segment
of a sponsored agreement is performed with-
In an environment which appears to generate
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a significantly different level of Indirect
(F&A) costs, provisions should be made for a
separate indirect (F&A) cost pool applicable
to such work. The sepa.ra.ts indirect (F&A)
oost pool should be developed during the reg-
ular course of the rate determination process
and the separate indirect (F&A) cost rate re-
sulting therefrom should be ut1l1zed; pro-
vided it Is determtnsd that (1) such indirect
(F&A) cost rate dlffers slgnifloan tly from
that whloh would have been obtained under
subsection a, and (2) the volume of work to
whioh such rate would apply is material in
relation to other Federal awards at the Instd-
tutlon.

Z. The Distribution BasI$
rnmrect (F&A) costs must be distributed to

applicable Federal awards and other benefit-
ting activities within eaoh major funotlon
(see seotlon A.i, Major functions of an iDBti-
tution) on the basis of mod1f1ell total direct
coste (MTDO), conatstdna of all salaries and
wages, fringe benefits, materials and sup.
pUes, services, travai, and up to the first
~5,OOO of each subaward (regardless of the
period covered by the subaward). MTDO Is
defined in §200.68Modified Total Direot Cost
(MTDO). For tbie purpose, an indirect (F&A)
cost rate should be determined for each of
the separate indireot (F&A) cost pools devel-
oped pursuant, to Bubsection 1. The rate in
each oaee.should be stated as the percentage
which the amount of the particular indirect
(F&A) cost pool is of the modified total di-
rect costs ident1f1ed with such pool.

3.Negotiated Lump Sum for Indirect (F&A)
Costs

A negotiated fixed amount in lieu of indi-
rect (F&A) costs may be appropriate for self-
contained, off-campus, or primarily subcon-
traoted aotlvities where the benefits derived
from an institution's Indirect (F&A) services
cannot be readUy determined. Such nego-
tiated indireot (F&A) costs will be treated as
an offBet before allocation to iDBtruotion, or-
ganized research, other sponsored activities,
and other institutional aottvrtres. The base
on whlch snch remaining expenses are allo-
oated should bs appropriately adjusted.

4. Predetermined Rates for Indirect (F&A) costs

Publio Law 87-638(76 Stat. 487)as amended
(41 U.S.O. 4708) authorizes the use of pre-
determined rates in determining the "indi-
rect ooets" (indirect (F&A) coste) applioable
under researoh agreements with eduoational
Institutlollll. The stated objeotives of the law
are to Bimplify the administration of cost-
type research and development contracts (in-
oludlng grants) with eduoational institu-
tions, to facilitate the preparation of their
budgets, and to permit -more expeditious
closeout of such contracts when the work is
completed. In view of the potential advan-
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tages offered by this procedure, negotiation
of predetermined rates for indireot (F&A)
coste for a period of two to four years should
be the norm in those srtuatdona where the
cost ezperience and other pertinent facts
available are deemed suffioient to enable the
parties involved to reach an informed judg-
ment as to the probable level of Indirect
(F&A) costs during the ensuing aooounting
periods.

5. Negotiated FIxed Rates ana Carry-Forwara
Provisi01l8

When a fixed rate is negotiated in advance
for a fisoal year (01' other time period). the
over- or under-recovery for that year may be
Included as an adjustment to the indirect
(F&A) coat for the next rate negotiation.
When the rate is negotiated before the oarry-
forward adjustment is determined, the carry-
forward amount may be applied to the next
subaequent rate negotiation. When such ad-
justments are to be made, each fixed rate ne-
gotiated in advance for a given period will be
computed by applying the expected indirect
(F&A) coste allooable to Federal awards for
the foreoast period plus or minus the carry-
forwllXdadjustment (over- or under-recovery)
from the prior period, to the forecast dis-
tribution base. Unrecovered amounts under
lump-sum agreements or cost-sharing provf-
SiODBof prior years must not be oarried for-
ward for oonsideratdon in the new rate nego-
tiation. There must, however, be an advance
understanding in each case between the in-
stitution and the cognizant agenoy for indi-
rect costs as to whether these diffsrences
wlll be considered in the rate negotiation
rather than ma.klng the determination after
the differenoes are known. Further, iDBtltu-
nons eleoting to use thls carry-forwarll pro-
vision may not subsequently change without
prior approval of the oogntzant agenoy for
indireot costs. In the event that all institu-
tion returns to a post-determined rate, any
over- or under-reo overy during the period in
which negotiated fixed rates and carry-for-
ward provisions were followed will be in-
cluded in the subsequent poet-determined
rates. Where multiple rates are used, the
same procedure w1ll be applioable for deter-
mining each rate.

6. Provl8lonal and Flool Bates fOT indirect
(F&A)Oost:i

Where the cognizant agenoy for indireot
oosts determines that cost experience and
othel' pertinent fa.cts dc' not justify the use
of predetermined rates, or II fixed rate with
a oarrv-rorward, or if the parties cannot
agree on an aquibable rate, a.provisional rate
must be established. To prevent substantial
overpayment or underpayment, the provi-
aional rate may be adjusted by the cognizant
agenov for tndlrect coats during the Iaabitu-
tion's fisoal year. Predetermined or fixed
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rates may replace provisional rates at any
time prior to the close of the institution's
fisoal year. If a provisional rate is not re-
placed by a predetermined or fixed rate prior
to tbe end of tbe Institution's nscat year, a
final rate will be established and upward 01'
downward adjustments will be made based on
tbe actual allowable oosts Incurred for the
period Involved.

7. Fixea Rates for the Life o[ the Spomored
Agreement

Except as provided In pa.ragraph (0)(1) of
§200.414 Indireot (F&A) coate, Federal agen-
olea must use the negotiated ratee, must
paragrapb (b)(l) for indireot (F&A) costs In
effeot at the time of the initial award
throughout the life of the Federal award,
Award levels for Federal awards may not be
adjusted in future years as a result of
changea In negotiated rates. "Negotiated
rates" per the rate agreement Include final.
fixed, and predetermined rates and exclude
provisional rates. "Life" for the purpose of
this subaectlon means each competitive seg-
ment of a project. A oompetitlve segment Is
a period of yeara approved by the Federal
awarding agenoy at the time of the Federal
award. Ii negotiated rate agreements do not
extend through the Ufe of the Federal award
at the time of the initial award, then the ne-
gotiated rate for tbe last year of the Federal
award must be extended through the end of
the Ufe of the Federal award.

b. Exoept as provided In §2OO.414 Indireot
(F&A) oosts, when an eduoattonat Institution
does not have a negotiated rate with the
Federal Government at the time of an award
(because the eduoationallnBtitution II!a new
recipient or the parties cannot reach agree-
ment on a rate), the provisional rate used at
the time of the award must be adjusted onoe
a rate Is negotiated and approved by the OOg-
nizant l\l1enoyfor indireot costs.

8. Limitation on Reimbursement of
Administrative Costs

a. Notwithstanding the provtaions of sub-
sectton c.t.a, the administrative oosts
charged to Federal awards awarded or
amended (including oontlnuation and re-
newal awards) with effeotlve dates beginning
on or after the start of the Institution's first
fisoal year which begins on or after Ootober
1, 1991, must be 11lnited to 26% of modified
total dlreot costa (as defined in subaeotlon 2)
for the total of General Administration and
General Expenees; Departmental Adminis-
tration, Sponsored Projects Administra.tion,
and Student Administration and Services
(incl udtng their allocable share of depreoia-
tion, Interest oosta, operation and mainte-
nance expenses, and fringe benefits costs, as
provided by Seotion B, Identlfloatlon and as-
signment of indlreot (F&A) costs, and all
other types of expendibures not listed ape-

2 CFRCh. II 0-1-15 Edltlon)

cifioa1}y under one of the euboategorfes of far
oilities In Seotlon B.

b. Institutions should not change their ac-
counting or cost allooation methods if the ef-
fect is to change the oharglng of a particular
type of cost from F&A to direct, or to reclas-
sify costs, or Increase allocations from the
administrative poole Identified in paragraph
B.l of this Appendix to the other F&A cost
pools or fringe benefits. Oognlsant agenotee
for Indirect cost are authorized to' allow
changes where all institution's oharglng
practices are at variance with acceptable
praotdces followed by a substantial majority
of other institutions.

9. Alternative Method for Administrative Costs

a. Notwithstanding tbe provtstons of sub-
section C.1.a, an iMtitutlon may elect to
olaim a fixed allowance for the "Adminis-
tration" portion of Indirect (F&A) costs, The
allowance could be elther 24% of modified
total direct oosts or a percentage equal to
95% of the most reoently negotiated fixed or
predetermined rate for the cost pools in-
cluded under "Administration" all defined in
Section B.l, whiohever is less. Under this al-
ternative, no cost proposal need be prepared
for the "Administration" portion of the indi-
reot (F&A) cost rate nor II!Mother identifloa-
tlon or documentation of these ooets re-
quired (see subsection 0). Where a negotiated
Indireot (F&A) coat ll{(1'6ement In:cludes this
alternative, an institution must make no
further charges for the expenditure cat-
egories described in Section B.6, General ad-
ministration and general expenses, Ssction
B.6, Departmental administration expenses,
Section B.7, Sponsored projects administra-
tion, and Section B.9, Student administra-
tion and services. ,

b. In negotiations of rates for subsequent
perrods, an Institution that has eleoted the
option of subseotaon a may continue to exer-
else it a.t the same rate without further iden-
tification or dooumentatdon of OOSts.

o. If an Institution elects to accept a.
threshold rate as defined in subsection a of
this seotion, It is not required to perform a
detailed analysis of its administrative oosts.
However, in order to compute the fa.ollities
components of its Indireot (F&A)' cost rate,
the institution must reooncile its indireot
(F&A) oost proposal to its finanolal state-
ments and make appropriate adjustments
and reolassifioatlons to identify the costa of
each major funotion as defined in Section
A.l, as well as til identify and allooate the fa-
cilities components. Administrative coats
that are not Identified as such by tbe insti-
tution's accountmx syatem (such as those In-
ourred in academic departments) will be
ola68lf1ed as inatructional costs for purposes
of reooncillng Indirect (F&A) cost proposals
to finanoial statements and allooatlng faolli-
ties costs.
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10. Individual Rate Components

In order to provide mutually agreed-upon
information for management purposes, eaoh
indirect (F&A) coat rate negotdatfon or de-
termination must inolude development of a
rate for each indirect (F&A) cost pool as well
as the overall indirect (F&A) cost rate.

11. Negotiation and Approval of Indirect (F&A)
Rate

0.. Oognizant agency for inQireot costs is
defined in Subpart A-Aoronyms and Defini-
tions.

(1) Cost negotiation cogntsance is assigned
to the Department of Health and Human
Servioes (HHS) or the Department of De-
fense's Offioe of NaVAl Researoh (DOD), nor-
mally depending on whioh of the two agen-
cies (HHS 01' DOD) provides more funds to
the eduoatdonal institution for the most re-
cent tbree yearB. Information on funding
must be derived from relevant data, gathered
by the National Soience Foundatton, In oases
where neither HHS nor DOD provides Fed-
eral funding to an edueattonal institution,
the cognizant agency for indireot costs as-
signment must default to HHS. Notwith-
standing the method for cognizance deter-
mination desoribed in this seotton, other ar-
rangements for oognisance of a partioular
educatIonal institution may also be based in
part on the types of research performed at
the eduoabionat institution and must be de-
cided based on mutual agreement between
HHS and DOD. Where II non-n'enerar entity
only receives funds as a subreoipient. §200.831
Requirements for pass-through entities.
(2) After cogniaanoe ts established, it must

continue for a nve-year period.
b. Accentence of rates. See §200.414 Indi-

rect (F&A) costa.
o, Oorrecting deficienoies. The cognizant

agenoy for indirect costs muet negotiate
ohanges needed to correot Systems dell-
oiencies relating to acoountability for Fed-
eral awards. Cognizant agencies for Indirect
costs must address the concerns of other af-
feoted agencies, ~s appropriate. and must ne-
gotiate epeotal rates for Federal agencies
that lire required to limit recovery of indi-
reot costs by statute.
d. Resolving questdoned costs. The cog-

nizant agency for indirect coste must con-
duot any necessary negotiations with All edu-
oatronai instrtutron regarding amounts ques-
tloned by audit that are due the Federal
Government related to costs covered by a ne-
gotiated agreement.
e. Re1mbUl'llement. Reimbursement to cog-

nizant agenoies for indirect costs for work
performed under this Part may be made by
reimbursement billing under the Economy
Act, 31 U.S.C. 1585.
f. Procedure for establlehing facilities and

administrative rates must be estaoltshed by
one of the following methods:

pt. 200, App. III

(1) Forma,l negotiation. The oognizant
agenoy for indirect costa is responsible for
negotiating and approving rates for an edu-
cational institution on behalf of all Federal
agenoies. Federal awarding agencies that do
not have cognizance for Indirect costs, must
notifY the oogniza,nt agenoy for indirect
costs of specttto concerns (I.e., a need to es-
tablish special cost rates) whioh could a.ffect
the negotiation prooess. The cogntsant agan-
oy for indirect oosts must address the con-
oerns of a,l1 interested agencies, as appro-
priate. A pre-negotiation conference ma,y be
scheduled among aU interested agencies, if
neceesarv. The cognizant agenoy for indireot
costs must then arrange a negotiation con-
ferenoe with the educational institution.
(2) Other than formal negotiation. The cog-

nizant agency for indirect costs and edu-
cattonar Instdtutton may reach an agreement
on rates without a formal negotiation con-
ference; for example, through correspond-
ence or use of the simplified method de-
scribed In this section D of this Appendix.
g. Fnrmafizdng' determinations and agree-

ments. Tbe cognizant agenoy for indireot
costs must formalize all determtnattone or
agreements reached with an educational in-
stitution and provide copies to other agen-
cies having an interest. Determina.tions
should inolude a description of any adjuet-
ments, the actual amount, both dollar and
percentage adjusted, and, the reason for mak-
ing adjuetments.
h. Disputes and dtaagreements, Where the

cognizant agenoy for indireot costs is unable
to reaoh agreement with an educatdonal in-
stitution with regard to rates or audit reso-
lution, the appeal system of the cognizant
agency fer Indirect costs must be followed
for reeolu tion of the disagreement.

'12. Stanoord Format for Submission

For faolli ties and admin1strative (indireot
(F&A» rate proposals, educatdonal institu-
tions must use the standard format. shown
in section E of this appendix, to submt t theil'
Indirect (F&A) rate proposal to the cog-
nizant agenoy for indireot ooata. The cos-
nizant agency for indireot costa may, on an
institupion-by-institution basis, grant excep-
tions from a.ll or portions of Part n of the
standard format requirement. Thi8 require-
ment noes not apply to educatdonal institu-
tions that, uee the simplified method for 0111.
culating indireot (F&A) rates, as described in
Section D of this"Appendix.
As provided in section C.l0 of this appen-

dix, each F&A oost rate negotiation or deter-
mination must inolude development of a rate
for each F&A cost pool as well as the cveran
F&A rate.
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D. SIMPLIFIED METHOD FOR SMALL
INsTITUTIONS

1. General

a. WberB the tot ••l direct cost of work cov-
ered by this Part at an institution d06B not
exceed 310 million in a fisoaJ year, tbe sim-
plified prooedure desoribed in subsections 2
or S may be used in determining allowable
indireot (F&A) costs. Under this simplified
procedure, the institution's most recent an-
nual financial report and immediately avail-
able supporting information must be utilized
as a basis for determining the indireot (F&A)
cost rate app110able to all Federal awards.
The institution may use either the salaries
and wagea (see aubseoucn 2) or modified
total direct costs (see subseotton S) as the
distribution basis.
b. The simplified procedure sbould not be

used wbereit produces results whicb appear
inequitable to tbe Federal Government 01'
the institution. In any such case, indirect
(F&A) costs ahould be determined throush
use of the regular procedure.

2. Simplified PTocedure-SalaTies and Wages
Base

a. Establish the total amount of salaries
and wages paid to all employees of the insti-
tution,
b. Establish an indirect (F&A) cost pool

consisting' of tbe expenditures (exolusive of
oapital items and. other costs speoifioally
identified as unallowable) whicb customarily
are olassified under tbe following titles or
their equivalents:
(1) General adlninietration and general ex-

penses (exclusive of costs of student adminis-
tration and servtoes, student activities, stu-
dent aid, and scbolarships).
(2) Operation and matntenence of physical

plant and depreciation (after appropriate ad-
justment for costs applicable to otber lnsti-
tutlonal aotivitles).
(3) Library.
(4) Department administration expenses,

whioh will be computed as 20 percent of the
salaries and expenses of deans and beads of
departments.
In those cases where expenditures clasei-

fied under subseotton (1) bave previously
been allocated to other institutionel aottvi-
ties, they may be inoluded In tbe indirect
(F&A) oost pool. The totaJ amount of sata-
riee and wages Included in tbe Indirect (F&A)
cost pool must be separately idimtified.
c. Establish a salary and wage distribution

base, determined by deducting Irom the total
of salaries and wages as estabushed in sub-
seotion a Irom tbe amount of salaries and
wages Included under eubseotaon b.
d. Eetablish the Indirect (F&A) cost rate,

determined by dividing the amount in the in-
direct (F&A) cost pool, subseotion b. by the

2 CFRen, /I (1-1-15 Edlllon)

amount of the distribution base, subseotion
o.
e. Apply the Indirect (F&A) oost rate to di-

rect salaries and wages for individual agree-
ments to determine the amount of Indtreot
(F&A) oosts atlooable to such agreements.

3. Simplified Procedure-Modified Total Direct
OostBase

a. Establish the total costs incurred by the
institution for the base period.
b. Establish an indireot (F&A) cost pool

consisting of tbe expenditures (exclusive of
capital items and other oosts specifically
identified as unallowable) wbich onetomarily
are olaSsifled under the following titles or
thej,r equivalents:

(1) General administration and general ex-
penses (exclusive of costa of student adminis-
tration and servioes, student aotlvities, stu-
dent aid, and /lobolarebips).
(2) Operation and maintenance of physioal

plant ana depreciation (after appropriate ad-
[ustment. for costs applicable to other Instt-
tutional activities).
(3) Library.
(4) Department adminletration expenses,

which will be oomputed as 20 percent of the
salaries and expenses of deans and beads of
departments. In tbose cases wbere expendi-
tures olassified under subseotion (1) bave
previously been allocated to otber Instttu-
tdonal aotdvlttes, they may be included in the
indirect (F&A) cost pool. The modified total
direct costs amount inoluded in tbe indireot
(F&A) COBtpool must be separately identi-
fied.
o. Establish a modified total direct cost

distribution base, as defined in Section 0.2,
The distribution basis, that consists of all
Institution's direct functions.
d. Establ1eb the indireot (F&A) cost rate,

determined by dividing the amount in tbe in-
direot (F&A) cost pool, subseotdon b, by the
amount of the distribution base, subsection
c.
B. Apply the indirect (F&A) cost rate to

\.be modmed total direct costs for individual
agreements to determine the amount OfIndi-
reot (F&A) costs allocable to such agree-
ments.

E. DOOUMENTATlON REQUIllJlMEJqTB

The standard format for dooumentation re-
quirements for indireot (mdtrect (F&A» rate
proposals for olaimlng' costs under the reg-
ular method is avatlabla on the OMB Web
site here: http://www.whltehouse.gov/ombl
grants-1orms.

F. CERTlFIOATlON

1. CeTilfication of Oharges

To assure that expendttures for Federal
awards are proper and in aooordanoe with
the agreement documents and approved
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project budgets, the annual and/or final fis-
oal reports or vouchers requesting payment
under the agreements will include a oertifi-
cation, signed by an authorized official of
the ,university, which reads "By signing this
report. I certify to the bllst of my knowledge
and belief tbat the report is true, complete.
and accurate, and the expenditurse, disburse-
ments and cash receipts are for the purposes
and intent set forth in the award doouments.
I am aware that ariy false. fictitious. or
fraudulent information, or the omission of
any material tact, may subjeot me to ortmt-
nal, oivil or administrative penalties for
fraud, false statements. false claims or oth-
erwise. (U.S. Oode, Title 18, Seotion 1001 and
Title 31, Seotions 3729-3733 and 3801-3812)".

2. Oertlfication of Indirect (F&A) Costs
a. Policy. Oognizant agenoles must not ac-

cept a proposed indirect cost rate unless
such costs have been oertified by the edu-
cational institution using the Oertificate of
indirect (F&A) Costs Bet fortb in subseotlon
F.2.c
b. Tbe oertifloate must be stgned on bebalf

of the institution by the ohief financial offt-
'cer or an individUal designated by an indi-
vidual at a level no lower than vIoe president
or ohief finanolal pffioer.
An indireot (F&A) cost rate re not binding

upon the Federal Government if the most re-
eentrequlred proposal from the institution
has not been oertified. Where it is necessary
to establish indirect (F&A) cost rates, and
the institution has not subrnrtted a oertified
proposal for establiShing such rates in ac-
oordance with the requirements of this 'seo-
tion, the Federal Government must unilater-
ally eete.blish Buob rates, Suoh rates may be
based upon audited historioal data or such
other data that have been furnished to the
cognizant agency for indireot costs and for
which it can be demonstrated that all unal-
lowable costs have been excluded. When indi-
reot (F&A) cost rates are unilaterally estab-
lished by the Federal Government beoauae of
failure of the institutIon to submit II cer-
tified proposal for establishing suoh rates in
accordance with this seotion, the rates es-
tablished will be set at a level low enough to
ensure that potentIally unallowable costs
will not be reimbursed.
c. Certifioate. The oertlficate required by

this seotion must be in the following form:

OEIRTIFlOATE OF INDIRECT(F&A) COSTS
This is to certify that to the beat of my

knowledge and bellef:
(1) I have reviewed the indireot (F&A) cost

proposal submitted herewith;
(2)All costs included in this proposal [iden-

tify datel to establish b1lling or final indi-
reot (F&A) oosts rate for [identify period
oovered by rate] are allowable in accordance
with the requirements of the Federal agree-

pt. 200. App. IV

ment(s) to which they apply and with the
cost principles appltcable to those agree-
ments. '
(3) This proposal does not include lUlYcosts

which are unallowable under applioable cost
prmoiplea such as (without limitation): pub-
110 relations cost". oontrlbutionsand dona-
tions, entertainment costs, fines and pen-
alties, lobbying costa, and defense of fraud
prooeedings; lUld
(4) All coats Included in this proposal are

properly allocable to Federal agreements on
'the basis of a benefiolaJ. or causal relation-
ship between the expenses Incurred and the
agreements to whIch they are allocated in
accordance with applicable requirements.
I declare that t.l:!eforegoIng' is true and cor-
recto

Institution of }llgber Eduoation:
Signature:
Name of Official:
Title:
Date of Exeoution:
[78 FR 78608. Dec. 26. 2013, as amended at 79
FR 75888. Deo. 19, 2014]

ApPENDIX IV TO PART 20o-INDntmOT
(F&A) COSTS IDENT):FICATION .AND
ASSIGNMENT,' AND RATE DETIilRMINA-
TION FOR NONPROFIT ORGANIZA-
TIONS

A. GENERAL

1. Indireot costs are tbose that have been
Incurred for oommon or Joint objectives and
cannot be readUy identified with a par-
ticular finll.l cost objeotive. Direct oost of
minor amounts may be treated as indirect
coats under the oonditions described in
§200.413 Direot costs paragraph (d) of this
Part. .Areer direot costs have been iletor-
mined and assigned directly to awards or
other work as appropriate, indireot oosts are
those remaining to be allocated to benefit-
ting ooet objecttves. A oost may not be allo-
cated to a Federal award as an Indirect coat
If any other cost Incurred for' the same pur-
pose, in like elrcumstancea, bas been as-
aigned to a Federal award as a direot cost.
"Major nonprofit organizll.tions" are de-

fined in §200.414Indireot (F&A) costs. See in-
direot cost rats reporting requirements in
sectdona B.2.e and B.3,g of this Appendix.

B. ALLoOATION OF INDIRECT OOSTS AllD
DETERMINATION OF INDIREOT COST RATES

1. General
a. If a nonprofit organization has only one

major funotion, or where all its major rune-
tions benefit from its indireot costa to ap-
proximately the same degree, the allooation
of Indirect coste and the computation of an
indlreot oost rate may be accomplished
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through simplified allocation procedures, as
described In seotion B.2 of this Appendix,
b. If an organization baa several major

functione which benefit from it.s Indirect
costs in varying degrees, allooation of indi-
rect coats may require the aooumulatlon of
such eosts into separate cost groupings
whioh then are allocated Individually to ben-
efitting functions by means of a baae whioh
beat measures the relative degree of benefit.
The indireot costs allocated to each function
are then dilltrlbuted to individual Federal
awards and other aotlvlties Inoluded in that
funotion by means of an indirect cost rate(e).
o. The determination of what oonstitutes

an organization's major funotions will de-
pend on Ita purpose In being; the types of
servtces it renders to the public, it.s olients,
and ita members; and the amount of effort it
devotes to such aotivities as fundraiBing,
public Information and membership actdvl-
ties.
d. specinc methods for allocating indirect

costs and computans Indireot oost rates
along with the oondrttona under whioh eaoh
method should be used are desoribed in sec-
tion B.2 through B.5 of thie Appendix.
e. The base period for the allocation of in-

direct ooats Is the period in whioh suoh costa
are inourred and accumulated for allooation
to work performed in that period. The base
periodnorinally should comoide with the or-
ganization's fiscal year but, In any event,
must be so seleoted as to avoid Inequities in
the allocation of the coats.

2. Simplified Allocation Metlwd
a. Where an organization's major funotions

benefit from its indirect coste to approxt-
mately the eame degree, the allocation of in-
direct oosts may be acoomplished by (i) sepa-
rating the organization's total costs for the
base per.lod as either direct or Indireot, and
(11) diViding the total allowable Indireot
costs (net of applioable oredits) by an equi-
table distribution base. The result of this
precess ie an indireot oost rate whioh is used
to distribute indirect COBt.sto individual
Fedel'alll.wards. The rate should be expressed
a.s the percentage whtoh the total amount of
allowable Indlreot oosts bears to the base se-
leoted. This method should also be used
where an organization has only one major
funotion enoompasatng a number of indi-
vidual projeots or 9,Otivities, and may be
used where the level of Federal awards to an
organization is relatively small.
b. Both the direot coets and the indirect

coste must exclude capital expenditures and
unallowable costs. However, unallowable
costs wbioh represent aotlvities must be in-
eluded in the direct costs under the oondi-
tions desoribed In §200.413Direot costs, para-
graph (e) of this Part. .
c. The dIstribution base may be total dl-

reot costa (exoluding oapital expenditures
and other distorting Items, such as sub-

2 CfR Ch. II (1-1-15 EdlHon)

awards for $25,000or more), direot salaries
and wages, or other base whioh results in an
equitable distribution. The distribution base
must exolude partioipant support oosta as de-
fined In §2OO.76 Participant support ooste.
d. Exoept where a special rate(s) Is re-

quired in accordance with seotion B.6 of this
Appendix, the indireot cost rate developed
under the above prlnoiples ia applicable to
all Federal awards of the organization. If a
speoial rate (B)is required, appropriate modi-
fioatlons must be made In order to develop
the special rate(e).

B. For an organ1za.tiori that receives more
than $10million in Federal funding of direot
coste In a 1lsoal year, a breakout of the Indl-
reot cost component Into two broad cat-
egories, Faoilities and Administration as de-
fined in secbion A.S of this Appendix, is re-
quired. The rate in each case must be stated
as the percentage which the amount of the
particular indireot cost oategory (i.e., Facill-
tiel! or Administration) is of the distribution
base identified with that oategory.

3. Multiple AlroGation 8a.se Method

a. General. Where an organization's Indi-
reot costs benefit its major funotions In
varying degrees, indireot coste must be accu-
mulated Into separate cost groupings, as de-
scribed In subparagraph b. Each grouping
must then be allooated individually to bene-
fitting functions by means of a base whioh
beet measures the relative benefite. The de-
fault allooation bases by cost pool are de-
scrlbed In seotion B.a.o of this Appendix.
b. Ident1f1oation of indirect costa. Cost

groupings must be established BO M to per-
mit the allooation of each grouping on the
basis of benefits provided to the major func-
tions. Eaoh grouping must constatute a poor
of expenses that are of like character In
terms of functiona they benefit and In terms
of the allocation base whioh best meaaurea
the retattve benefita provided to eacn runo-
tion. The groupings are classified within the
two broad categories: "Faoilities" and "Ad-
ministration," as described in section A.a of
this Appendix. The Indtreot cost pools are de-
fined as follows:
(1) Depreolatlon. The expenses under this

heading are the portIon of the costs of the
organization's buildings, capital improve-
ments to land and buildings, and equipment
wbioh are computed in aocordance with
§200.436Deprecia.tion.
(2) Interest. Interest on debt aesoctated

wIth oertaln buildings, equipment and cap-
ital improvements are computed in aooord-
ance with §2oo.449 Interest.
(3) Operation and malntenanoe expenses.

The expenses under this heading are those
that have been Incurred for the administra-
tion, operation, maintenance, preservation,
and proteotion of the organization's phYllical
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plant. They include expenses normally in-
curred for such Items as: janitorial and uttl-
ity services; repairs and ordinary or normal
alterations of bufldlngs, furniture and equip-
ment; care of grounds; maintenance and op-
eration of buildings and other plant fACili-
ties; seourlty; earthquake and disaster pre-
paredaesa; environmental aafety; hazardoua
waste disposal; property, liabUlty and other
insurance relating to property; space and
oapital leasing; faoility planning and man-
agement; and central reoelving. The oper-
ation and maintenance expenses category
must also include its allooable share of
fringe benefit costs, depreciation, and inter-
est ooste.
(4) General administration and general ex-

penses. The expenses under ~is heading are
those that have been Incurred for the overall
general exeoutive and administrative offices
of the organization and other expenses of a
general nature which do not relate solely to
any major funotion of the organization. This
oategory must also inolude lte allooa.ble
share of fringe benefit coste, operation and
mamtenance expense, depreclatdon, and in-
terest costs. Examples of this oategory In-
olude oentralofiiceB, such as the director's
office, the offioe of rtnance, buemees serv-
Ices, budget and planning, personnel, safety
and risk management, general counsel, man-
agement Information systems, and llbrary
costs.
In developing this cost pool, special care

should be exerolsed to ensure that costs In-
ourred for the same purpose in like cir-
oumstanoes are treated oonsistently as ei-
ther dlreot or indireot costa. For example,
salaries of teohnlcal staff, project supplies,
projeot .publication. telephone toll oharges,
computer costs, travel costs. andapeotalteed
eervtces costs must be treated as dlreot ooste
wherever Identifiable to a particular pro-
gram. The sala,rles and wages of administra-
tive and pooled clerical staff should nor-
mally be treated as indlreot costa. Dlreot
chargIng of these costa may be appropriate
as desorlbed in §200.418Direot costs. Items
suoh as offioe auppltes, postage. local tele-
phone costs, periodicals and memberships
should normally be treated as Indirect oosts.
c. Allocation bases. Actual oonamons

must he taken into aocount in seleoting the
base to be used in allooatlng the expenses In
each grouping to benefitting functions. The
essential oonsideratlon in selecting a method
or a, base is that it is the one beat suited for
assigning the pool of ooste to oost objectives
In aeoordance with benefits derived; a trace-
able cause and effeot relationship; or logic
and reason, where neither the cause nor the
effect of the relationship is determinable.
When an allooation can be made by assign-
ment of a oost grouping dlreotly to the func-
tion benefitted, the allocation must be made
In that manner. When the expenses in a cost
grouping are more general in nature, the al-

Pt. 200, App. IV

location must be made through the use of a
selected base which produces results that are
eqnitable to both the Federal Government
and the organization. The distribution must
be made in accordance with the bases de-.
scribed herein unless it can be demonstrated
that the use of a different base would result
in a more equitable allocation of the oosta,
or that a more readily avalla.ble base would
not increase the costs ch!l.rged to Federal
awards. The results of special oost studies
(suoh as an engineering utility Btudy) muat
not be used to determine and allocate the in-
dlreot costs to Federal awards.
(1) Depreotatdon, Depreciation expenses

must be allocated in the following manner:
(a) Depreoiation on buildingS used exclu-

sively in the oonduct of a single function,
and on oapital improvements and equipment
used in such buildings. must be assigned to
that funotion.
(b) Depreotatton on buildinge used for more

than one runcnon, and on capital Improve-
ments and equipment used in suoh buildings,
must be allooated to the individual funotions
performed in each bullding on the basis of
usable square feet of space, excluding com-
mon areas, such as hallways, IItalrwells, and
rsstrooms.
(c) Deprecia.tlon on buildings, oaptta! im-

provements a.nd equipment related space
(e.g'., Individual rooms, and' laboratories)
used jointly by more than one function (as
determined by the users of the space) must
be treated as follows. The cost of eaeh joint-
ly used unit of space must be attocated to
the benefitting functions on the basis of:
(i) the employees and other users on a full-

time equivalent (FTE) basie or sarartea and
wages of those Individual functions benefit-
ting from the use of that space; or

(11) orgnntsation-wtde employee FTEs or
salaries and wages applicable to the benefit-
ting functions of the orgamzatton.
(d) Depreciation on certatn oapital im-

provements to land, such as paved parking
areas, fences, sidewalks, and the like, not In-
eluded in the coat of buildings, must be alto-
cated to user categories on a FTE basis and
distributed to major funotdons in proportion
to the salaries and wages of all employees
applicable to the funotions.
(2) Interest, Interest coste must be allo-

cated in the same manner as the deprecia- ,
tion on tbe buildings, equipment and oapltal
equipment to which the Interest relates.
(3) Operation and maintenance expenses.

Operation and maintenanoe expenses must
be allocated in the same manner as the de-
preciation.
(4) General administration and general ex-

panses. General administration and general
expenaes must be allocated to benefitting
runctlons based on modified total coste
(MTO). The MTO is the modified total direct
coste (MTDO), as described in Subpart A-
Acronyms and Definitions of Part 200, plus
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the allocated indirect cost proportion, The
espenses tnoluded in this category could be
grouped first according to major functions of
the organization to which they render serv-
ices or provide benefits, The aggregate ex-
penses of each group must then be allocated
to benefitting functions based on MTO,
d. Order of distribution,
(1) Indirect cost categories consisting of

deprectatton, interest, operation and mainte-
nance, and general administration and gen-
eral expenses must be allocated in that order
to the remaining indireot cost categories as
well as to the major functions of the organi-
zation, Other cost oategories should be allo-
ca.ted in the order determined to be most ap-
propriate by the organization, Thie order of
anoeanon does not a.pply if OroSBallocatlon
of costs Is made as provided In section B,3.d,2
or this Appendix.
(2)Normally, an Indtreot cost category will

be considered closed once It has been allo-
oa.ted to other cost objectaves, and OOBts
must not be subsequently allocated to It,
However, a CroSBallocation of costs between
two or more indirect costs categories could
be used if such allocation will result in a
more equitable allocation of costs. If a cross
altooatton is used, an appropr1JLtemodifica-
tion to th\i composition of the indirect cost
categories is required,
e. Applioatlon of indireot cost rate or

rates, Except where a spec1JLlindireot cost
rate(e) is required in accordance with seotlon
B,5 of this Appendix, the separate groupings
of Indireot costs allooated to eaoh major
funotlon must be aggregated and treated as a
common pool for that funotion. The ooste in
the common pool must then be dlstrlbuteil to
individual Federal awards included in that
function by use of °asingle Indireot cost rate,
r. Distribution basis, Indireot costs must

be distributed to applioable Federal awards
and other benefitting activities within each
major function on the basis of MTDO (aee
definition in §200,68Modified Total Direot
Oost (MTDO) of Part 200,
g. Inilividual Rate Oomponents, An indi-

rect oost rate muet be determined for each
separate indirect cost pool developed, The
rate in each case must be stated as the per-
centage which the amount or the partloular
indirect cost pool 18 of the distribution base
identified with that pool. Each indireot oost
rate negotiation or determination agreement
must include development of the rate for
each Indirect cost pool as well as the overall
Indirect cost rate. The indirect cost pools
must be classified within two broad oat-
egorles: "Faoilltles" and "Administration,"
as desoribed in section A,3 of this Appendix.

4, Direct Allocation Method

a, Some nonprofit organizations treat all
costs as direct eosta except general adminis-
tration and general expanses. These organi-
zations generally separate their coats into

2 CFRen, II (1-1-15 Edition)

three basic categories: (1) General adminis-
tration and general expenses, (ll) rune-
raising, and (ill) other direct functions (in-
cluding projeots performed under Federal
awards), Joint costs, such as depreciation,
rental coste, operation and maintenanoe of
1'ac1l1ties, telephone expenses, and the Ilke
are prorated individually as direot ocats to
each category and to each Federal award or
other activity using a base most approprlate
to the particular coat being prorated.
b, This method is acoeptable, provided each

jOint cost is prorated using a base which ac-
curately measures the benefits provided to
each Federal award or other activity. The
basee muet be establlshed in accordance with
reasonable criterta, and be supported by cur-
rent data, This method is compatible with
the Standards of Accounting and FinMolal
Reporting for Voluntary Health and Welfare
Organizations Issued jointly by the National
Health Council, Ine., tbe National Assembly
of Voluntary Health and Sooial Welfare Or-
ganizations, and the United Way of America,
o. Under this method, indireot coste con-

sist exclusivelz of general administration
and general expenses. In all other respects,
the orga.niza.tion's indireot cost rates must
be computed in the same manner as that de-
scribed in aection B,2 Simpllfled allooatdon
method of this Appendix,

5. Special Indirect Cost Rates

In some Instances, a single Indirect cost
rate for all activities of an orgamzatdon or
for eaoh major function of the organization
may not be appropriate, since It would not
take into acoount thoae different faotore
which may Bubstantilllly affeot the indirect
costs appl1cable to a particular segment of
work, For this purpose. a particular segment
of work may be that performed under a sin-
gle Federal award or It may consist of work
under a group of Federal awards performed
in a common environment. These factors
may include the physloal looatdon of the
work, the level of admintstratfve support re-
quired, the nature of the facilities or other
resources employed, the sotentmo disolplines
or technioal sk1l1a involved, the organiza-
tional arrangements used, or any combina-
tion thereof. When a particular segment of
work Is performed in an environment which
appears to generate a signifioantly different
level of Indlreot costs, provisions should be
made for a separate indireot cost pool appl1-
cable to such work, The separate Indlrect
cost pool should be developed during the
COUl'l3eof the regular allooatlon process, and
the separate Indirect cost rate resul ting
therefrom should be used. provided It Is de-
termined that (I) the rate diffem slgnifi-
cantl:y from that which would have been ob-
tained under sections B.2, B.a, and B.4 of this
Ap;pendlx, and (11) the volume of work to
whioh the rate would apply is material,
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C. NEGOTlA'l'10N AND ApPROVAL OF lNDmEOT
COST RATES

1. De/initions
As used in this BBOtlOn,the Iollowrng terms

have the meanings set forth in this section:
B. Ootmieom: agency for indirect costsmeans

the Federal agency responsible for negoti-
ating and approvil1g indirect cost rates Cor a
nonprofit organization on bebalf of all Fed-
eral agenoies.
b. Predetermined rate means an indirect cost

rate, applioable to a specified ourrent or fu-
ture period, usually the organization's fiscal
year. The rate Is baaed on an estimate of the
costs to be incurred during the per:lod.A pre-
determined rate is not subject to adjust-
ment. '
o. Fixed rate means an indireot cost rate

which has the same eharaeterfstice as a pre-
determined rate, exoept that the differenoe
between tbe estimated costs and the actual
oosts of the per:lod covered by the rate is oar-
rled forward as an adjustment to the rate
computation of a subsequent period.
d. Final rate means an indireot oost rate

applioable to a specified paat period whioh ie
based on the actual costs of the period. A
final rate is not subjeot to adjustment.
e. Provfslonal rate or billing rate means a

temporary Indireot cost rate applioable to a
specified period whioh is used for funding, in-
terim reimbursement, and reporting indirect
costs on Federal awards pending the estab-
lishment of a final rate for the period.
f. Indirect cost proposal means the docu-

mentation prepared by an organization to
substantiate its claim for the reimbursement
Ofindirect coste. This proposal provides the
basis for the review and negotiation leading
to the establishment of an organization's in-
direct oost rate.
g. Cost objective means a function, organiza-

tional subdtvfaton, oontract, Federal award,
or other work unit for whioh oost data are
desired and for whlob provision is made to
aocumulate and measure the oost of proc-
esses, projects, jobs and caplbalfzed projects,

2. Negottation and Approval of Rates
a. Unless different arrangements 0.1'6

agreed to by the Federal agencies concerned,
the Federal agenoy with the largest dollar
value of Federal awards with an organization
will be destgnated as the eognlaant: agenoy
for indirect costs for the negotiation and ap-
proval of the ~ndil'eot cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-out rates. Onoe an
agency is assigned cognizance for a par-
ticular nonprofit organization. the assign-
ment will not be changed unless there is a
shirt in the dollar volume of the Federal
,awards to the organization tor at least three
years. All concerned Federal agenctes must
be given the opportunity to participate in

Pl, 200, App. IV

the negotiation proceas but, after a rate has
been 'agreed upon, it will be aooepted by all
Federal agenores, When a Federal agency has
reason to believe that special operating fac-
tors affecting ite Federal awards neceaattate
special indireot cost rates in accordance
with section B.6 of this Appendix, It will,
prior to the time the rates are negotiated.
notify the cognizant agency for indirect
coste. (See alae §200.414 Indirect (F&A) coste
of Part 200.)Where a non-Federal entity only
reoeives runds as a aubreotplent, see the re-
quiremente of §2oo.331 Rtlquirements for
pass-through entities.
b. Except as otherwise provided in §200.414

Indirect CF&A) coste paragraph (e) of this
Part, a nonprofit organization whioh has not
previoUllly establillhed an indireot coat rate
With a Federal agenoy must submit its ini-
tial indireot cost proposal immediately after
the organization is advised that a Federal
award will be made and, in no event, later
than three months after the effective date of
the Federal award.
c. Unless approved by the oognizant agency

for Indireot costs in accordance With §2OO.414
Indirect (F&A) coste paragraph (1) of this
Part, organtsatdona that have previously es-
tabl1shed indirect cost rates must submtt a
new indireot oost proposal to the cognizant
agenoy for indireot costs within slx months
after the close or each fiscal year.
d. A predetermined rate may be negotiated

for use on Federal awards whore there is rea-
sonable assuranee, baaed on past expertsnee
and reliable prOjeotion of the organization's
coats, that the rate is not likely to exoeed a
rate baaed on the organization's actual ooste.
e. Fixed rates may be negotiated where

predetermined rates are not oonsidered ap-
propriate. A fixed rate, however, must not be
negotiated If (i) all or a substantdal portion
or the organization's Federal awards are ex-
peoted to expire before the carry-forward ad-
justment can be made; (11)the mix or Federal
and non-Federal work at the organization is
too erratlo to permit an equitable carry-for-
ward adjustment: or (111)the organizatdon'e
operations nuctuate signifioantly from year
to year.
f. Provisional and final rates must be nego-

tiated where neither predetermined nor fixed
rates are appropriate. Predetermined 01'
fixed rates may replace provisional rates at
any time prior to the close of the organiza-
tion's fisoal year. If that event does not
occur, a final rate will be established and up-
ward or downward adlusbments will be made
based on the actual allowable costs inourred
for the period Involved.
g. The results of each negotiation muet be

formalized In a written agreement between
the cognisanf B8ency for indirect eosts and
the nonprofit organization. The oognizant
agency Cor indireot coste must make avail-
able copies of the agreement to all concerned
Federal agencies,
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h. If /1- dispute ariaea in a negotiation of an
Indireot cost rate between the cognleant
agenoy for Indirect coste and the nonprofit
organization, tlie dispute muet be resolved In
accordance with the appeale prooedures of
the cognizant agency for Indireot costs.
I. To the extent that problems are encoun-

tered among the Federal agencies In conneo-
tion with the negotiation and approval proc-
ess, OMB will lelid assistance as required to
resolve such problems In 1\ timely manner.

D. Certification of Indireot (F&A) Costs

(1) Required Oertificatlon. No proposal to
establiBh Indirect (F&A) cost rates must be
acceptable unless such costs have been cer-
tifled by the non-profit organization using
the Oertlfioate of Indirect (F&A) Ooste Bet
forth In section j. of thlB appendix. The cer-
tificate must be signed on behalf of the orga-
nization by an individual at a level no lower
than vice president or chief financial officer
for the organization.
(2) Each indireot OOBtrate proposal must

be accompanied by a certification in the fol-
loWing form:

Certlfioate of Indireot (F&A) Ooste

This Is to certify that to the best of my
knowledge and belief:
(1) I have reviewed the indlreot (F&A) cost

proposal submitted herewith;
(2) All coste Inoiuded in this proposal [Iden-

tHy date] to establlsh billing or filial indi-
rect (F&A) costs rate for [Identify period
oovered by rate] are allowable in acoordanoe
with the requirements of the FederllJ awards
to whioh they apply and with Subpart E-
Oost P$olplell of Part 200.
(8) This proposal does not Include any costs

which are unallowable under Subpart E-
Ooat Prinoiples of Part 200 auoh as (without
limitation); public relations costa, contribu-
tions and donations, entertainment costs,
fmes and penalties, lobbying costa, and de-
fense of fraud prcceedtnss: and
(4) All costs Included In this proposal are

properly allocable to Federal awards on the
basis of a beneficial or causal relationship
between the expenses Incurred and the Fed-
eral awards to whloh they are allooated In
accordance with a.pplicable requirements.
I deolare that the foregoing Is true and cor-

rect.
Nonprofit Organization: _
Signat1U'e;
Name of Official:
Title;
Date of Execution;
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ApPENDIX V TO PART 200--STATE/LOOAL
GoVERNMENTWIDE CENTRALSERVICE
COST ALLOOATION PLANS

A.GENERAL
1. Most governmental units provide certain

services, such as motor pools, computer can-
ters, purchastng, accounting, eto., to oper-
ating agencies on a centralized basis. Since
federally-supported awards are performed
within the indivIdual operating agenctes,
there nesds to be a process whereby these
central service coste can be identified and
assigned to bsnefltted activities on a reason-
able and ooneietent basis. The central service
cost anooanon plan provides that process.
AU costs and other data used to distribute
the costs Included in the plan should be sup-
ported by formal aooounting and other
records that will support the propriety of the
costs assigned to Federal awards.
2. Guidelines and illustrations of oentral

servtce cost auocataon plans are provided in
a brochure pubUshed by the Department of
Health and Human Services ,entitled "A
Guide for State. Looal and Indian Tribal Gov--
ernments: Cost Prino/p1es and Procedure.!! for
Developing Cost Allocation Plans and Indirect
COBt Rates for Agreements with the Federal
Government." A copy of thle brochure may be
obtained from the ERS Cost Allocation serv-
Ices or at their Web site at https:11
ratee.pse.qo».

B. DEFINITIONS
1. Age1lC1/ or operating agency means an or-

ganizational unit or sub-dtviaion within a
governmental unit that is responsible for the
performa.nce or administration of Federal
awards or aouvttree of the governmental
unit.

2. Allocated central services means central
servtces that benefit operating agencies but
are not b1lled to the agenetes on a ree-ror-
service or similar basis. These costs are allo-
oated to benefitted agencies on some reason-
able basis.· Examples or such servloes might
moiune general accounting, personnel ad-
ministration, purchasing, etc.

3. Billed central services means central serv-
ices tIiat are billed to benefitted agencies or
programs on an individual fee-for-service or
similar baala. Typical examples of billed oen-
tral servrces include computer servlcee,
traneportation services, Insurance, and
fringe benefits.

4. Cognizant agenC1/ for indirect costs Is de-
fined in §2OO.19Cognizant agenoy for Indireot
coata of this Part. The determination of cog-
nizant agency for Indireot ooets for states
and local governments ill desoribed in aection
F.l, Negotiation and Approval of Central
Servloe Plans.

6. Major local government means looal gov-
ernment that receives more tha.n $100 milllon
In direot Federal awards subject to this Part.
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O. SOOPE OF THE OENT.RAL SERVIOECOST
1Ii.LOOATION PLANS

The central service cost allocation plan
w111Include all central service costs that
w111be claimed (either as a b111edor an allo-
oated cost) under Federal awards and will be
dooumented as described in sectaon E. Costs
of central aervices omitted from the plan
will not be reimbursed.

D. SUBMISsION REQUIREMENTS

1. Each state w1l1submit a plan to the De-
partment of Health and Human Services for
each year in which It claims central servtoe
costs under Federal awards. The plan shOUld
include (a) a projeotion of the next year'a al-
located central service oost (based either .on
actual coats for the moat rsoently completed
year or the budget projection for the corning
year), and (b) a reconoiliation of actual allo-
cated central service costs to the estimated
costs used for either the most recently com-
pleted year or the year immediately pre-
ceding the most recently completed year.
2. Each major 100801government is also re-

quired to submit a plan to its cognlsant
agency for indireot costs annually.
3. All other 1001'.1governments olaiming

central service costa must develop a plan in
accordance with the requirements desoribed
in this Part and maintain the plan and re-
lated supporting dooumentation for audit.
These local governments are not required to
submit their plans for Federal approval un-
less they are speoifically requested to do so
by the oognizant agency for indirect oosts.
Where a local government only reoeives
funds as a subreoipient, the paes-through en-
tlty will be responsible for monitoring the
subreciptent's plan.
4. All central service cost allocation plans

will be prepared and, when required, sub-
mitted within alx months prior to the begin-
ning of each of the governmental unit's fis-
oa.l ye'ars in which it proposes to oiatm osn-
tral servioe costs. Extensions may be grant-
ed by the oogniza.nt agency 101' indireot costs
on a case-by-case besis.

E. DOOUMENTATION REQUIREMENTS FOR
SUB'M1T1'ElD PLANS

The documentatdon requirements described
in this seotion may be modified, expanded, or
reduoed by the oognizant agenoy for indireot
oosts on a. oasa-bv-case basis. For example,
the requirements may be reduoed for those
central servrces whioh have llttle or no Im-
pact on Federal awards. Oonveraely, if a re-
view of a plan tnntoatea that oertatn addi-
tiona.1information is needed, and will likely
be needed In future years, it may be rou-
tinely requested In future plan submtastone.
Items marked with an asterisk (*) should be
submitted only once; subsequent plans
should merely Indicate any ohangea stncethe
last plan.
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1. General
All proposed plana must be aocompanied by

the following: an organization chart suffi-
olently detailed to show operations including
the oentral servloe aotivities of the statel
local government whether or not they are
shown as benefitting from central servtce
functions; a copy of the Comprehensive An-
nual Finanoial Report (or a copy of.the Exec-
utive Budget if budgeted costs are being pro-
posed) to support the allowable coats of each
oentral service aotivity inoluded in the plan;
and. a certifioatlon (see aubsectton 4.) that
the plan was prepared in accordance with
this Part, contains only allowable oeste, and
was prepared in a manner that treated simi-
lar costa oonststentlv among the various
Federal awards and between Federal and
non-Federal awards/activities.

2. Allocated Oentral Services
For each allooation central servrce-, the

plan must also include the following: a brief
desoriptlon of the servioe, an identification
of the unit rendering the service and the op-
erating agencies receiving' the servioe, the
items of expanse included in the oost of the
servtce, the method used to distribute the
oost of the service to benefitted asenotee,
and a summary schedule showing' the 11,,110011,,-
tion of eaoh servloe to the snecino benefitted
agencles. If any selr-Insuranoe funds or
fringe benefits oosts are treated as allooated
(rather than b11led) oentral services, doou-
mentation disoussed in aubaectdons a.b. and
o. muet also be Included.

3. Billed Services
a. General. The information described in

this seotion must be provided for all bllled
central services. inoluding internal servloe
funds, setr-insurance funds, and fringe ben-
efit funda.
b. Internal servtce funds.
(1) For eaoh internal service fund or simi-

lar activity with an operating budget of $5
mlllion or more, the plan must include: a
brief deecriptfon of eaoh servioe; a balance
sheet for each fund based on individual ac-
counts oontained in the governmental unit's
aocountdng system; a revenue/expenses state-
ment, wIth revenues broken out by source,
e.s., regular billings, interest earned, etc.; a
listing of all non-operating traIlllfel's (as de-
fined by Generally Aocepted Aocountlng
Prinolples (GAAP) into and out or the fund;
a desoription of the procedures (method-
ology) used to charge the costs of eaoh serv-
ice to users. inoluding how billing rates are
determined; a schedule of ourrent rates; and,
a sohedule oomparing total revenues (molud-
ing imputed revenues) generate(i by the serv-
Ice to the allowable costs of the service, as
determined under this Part, with' an expla-
nation of how vartances will be handled.

215

'0ATIACHMENT ..........•.••.••.
PAGE •.J.~.lj..OF ••J.:±~PAGES



pt. 200, App. V

(2) Revenues must oonsiat of all revenues
generated by the service. including unbilled
and uncolleoted revenues. If some users were
not b11led for the services (or were not billed
at the full rate for that class of users), a
schedule showing the full Imputed revenues
assooiated with these users must be pro-
vided. Expenees must be broken out by ob-
jeot cost oategortee (e.g .• 8alarie~. aupplies,
eto.).
c. Self-insurance fund!J. For each self-Insur-

ance fund, the plan must include; the fund
balance sheet; a statement of revenue and
expenses Including. a summary of billings
and claims paid by agency; a listing or all
non-operating tl'ansfers into and out of the
fund; the type(s) of risk(ll) covered by the
fund (e.g., automobile liab1llty, workers'
compensation, eto.); an explanation of how
the level of fund contributions are deter-
mined, including a copy of the current actu-
arial report (with the aotuarial assumptions
used) If the oontributions are determined on
an actuarial basis; and, a desoriptlon of the
procedures used to charge or allocate fund
contributions to benefitted' activities. Re-
serve levels in excess of clatms (1) submitted
and adjudicated but riot paid, (2) submitted
but not adjudicated, and (3) inourred but not
submitted must 1:Ieidentified and explained;
d. Fringe benefits. For fringe benefit costs,

the plan must include; a llsting of fringe ben-
efits provided to covered emplOyeell, and the
overall annual cost of eaoh type of benefit;
current fringe benefit policies; and proce-
dures used to charge or allooate the costs of
the benefits to benefitted aotivltles. In addi-
tion, for pension and post-retirement health
insurance plane. the following information
must be provided; the gove:rnmental unit's
funding policies, e.g., legislative bille. trust
agreements, or state;-mandated oontribution
rules, if different from actuarlally deter-
mined rates; the peneion plan's costs accrued
for the year; the amount funded, and date(s)
of funding; a copy of the current aotuarial
report (including the actuarial assumptions);
the plan trustee's report; and, a schedule
from the activity showmgthe value of the
interest cost assootated with late funding.

4. Required Certifloatlon
Each central service cost allooation plan

w111be accompanied by a certifioation in the
following form:

OERTIFIOATE OF OOSTALLOCATION
PLAN

This is to oertify that I have reviewed the
cost allooatlon plan submitted herewith and
to the best of my knowledge and belief;
(1)All costa included in this proposal [iden-

tify date] to establish cost allocations or bil-
lings ror [IdentitY period oovered by plan] are
allowable in accordance with the require-
ments of this Part and the Federal award(e)

2 CFR Ch. II (1-1-15 Edition)

to which they apply. Unallowable coats have
been adjusted for in allocating costs as indi-
cated in the cost allocation plan.

(2) All costs included in this proposal are
properly allocable to Federal awards on the
baais of a benefiolal or causal relationship
between the expenses Incurred and the Fed-
eral awards to whioh they are allooated In
accordance with applioable requirements.
Further, the same costs that have been
treated as indireot ooats have not been
Claimed as direct coste. Similar types of
costs have been accounted foroonsletently.
I deolare that the foregoing is true and 001'-
recto

Governmental Unit;
Sigm.ture; _
Name of Off:l"c-:l'"'a'"l;-=-~~~~ _
Title;
Date of Ex eouti on; -----.-----~-
F. NEGOTIATION AND ApPROVAL OF OENTRAL

SERVIOEPLANS

1. Federal Coonizant Aoenou for Ind.irect Costs
Assignmentsfor Cost NegotiatIon

In general, unless different arrangements
are agreed to by the concerned Federal agen-
cies.. tor central service cost allocation
plans. the cognizant agency responsible for
review and approval Is the Federal agenoy
with the largest dollar value of total Federal
awards with a governmental unit. For 1ndl-
rect cost rates and departmental indireot
cost allocation plans, the cognizant; agency
is the Federal agency with the largest dollar
value of direct Federal awards with a govern-
mental unit or component, as appropriate.
Once designated as the cognizant agency for
indirect costs, the Federal agency must re-
main so for a period of five years. In addi-
tion, the following Federal agencies continue
to be responsible for the indicated govern-
mental entitle&;

Department of Health and Human Ser1)/C6$-
Public assietance and atate-wide cost alloca-
tion plans for all states (inoluding the Dis-
triot or Oolumbia and Puerto Rico), state
and Iocal hospitals, libraries and 'heal th dis-
tricts.

Department of the inter/or-Indian tribal
governments, territorial governments, and
state and local Park and recreational dis-
tricts.

Department oj Labor-State and Iooal labor
departments.

Department of Ed.ucation-School districts
and state and local education agenuiea.

Department of Agriculture-state and local
agrloulture departments.

Department of Transportation-State and
local airport and port a.uthorities and transit
distriots.

Department of Commeroe-State and local
economic development dlstrlots.
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Department of Housing and Urban Develop-
ment-State and local housing and develop-
ment distriots.

Environmental Protection Agency-State and
looal water and sewer distriots.·

2. Review

All proposed oentral servioe oost allocation
plana that are required to be submitted wlll
be reviewed. negotiated. and approved by the
oognizant agenoy for Indirect coste on a
timely basts. The oognizant agenoy rormdr-
reot costa will review the proposal within six
months of receipt of the proposa; and either
negotiate/approve the proposal or advise the
governmental unit of the additional doou-
mentation needed to support/evaluate the
proposed plan or the changes required to
make the proposal accentable. Once an
agreement with the governmental uuit has
been reached. the agreement will be aooepted
and used by all Federal agenclea, unless pro-
hibited or limited by statute. Where a Fed-
eral awarding agenoy hae reason to believe
that apecial operating faotore affeoting ita
Federal awards neoeseitate special constder-
atton, the funding agenoy will. prior to the
time the plans are negotiated. notify the
cognizant agency for Indirect coste,

3. Agreement

The results of each negotiation must be
formalized in a written agreement between
the oognizant agenoy for indireot coste and
the governmental unit. This agreement will
be subject to re-opening if the agreement is
subaequently found to violate a statute or
the informa.tlon upon whioh the plan wae ne-
gotiated is later found to be materially In-
complete or Inacourate. The results of the
negotiation must be made available to all
Federal agencies for their uae.

4. Adjustment!;

Negotiated cost allooatlon plane based on a
proposal lflter found to have inoluded costa
that: (a) are unallowable (i) ae speoified by
law or regulation. (11)as Identified in subpart,
F. General Provisions for seleoted Items of
Coat of this Part. or (Ul) by the terms and
conditions of Federal awards, or (b) are unal-
lowable because they are olearly not 80110-
oable to Federal awards. must be ,adjusted. or
a refund must be made at the option of the
oogntzant agency for indireot ocate, includ-
Ing earned or inlputed interest trorn the date
of transfer and debt Interest. if applioable.
chargeable in accordance with applioable
Federal cognizant agenoy for' indirect coats
regulations. Adjustments or cash refunds
may include. at the OPtion of the cognizant
agenoy for Indireot ooste, earned or imputed
interest from the date of expenditure and de-
linquent debt interest. if applicable. charge-
able in accordance with appl1c£lblecogntzant
agenoy claims colleotion regulations. These

pt, 200, App. V

adjustments or retunds are designed to cor-
reot the plans and do not constitute a re-
opening of the negotdatdon,

G. OTHER POLIOIES

1. Billed Central Service Activities

Eaoh billed central service activity must
separately account Cor all revenues (includ-
ing imputed revenues) generated by the serv-
ice. expenses Incurred to furnish the eervlce,
and profit/l08B.

2. Working Capital Reserves

internal servfoe funds are dependent upon
a reasonable level of working oapltl\.l reserve
to operate from one billing crete to the next.
Chargee by an internal service aotivlty to
provide Cor the establishment and matnte-
nanoe of a reasonable level of working cap-
ital reserve. In addition to the full reoovery
of oosts, are allowable. A working oapital re-
serve as part of retained earnings of up to 60
calendar days oaeh expenses for normal oper-
ating purposes is considered reasonable. A
working capital reserve exceeding 60 cal-
endar daYIl may be approved by the cog-
nizant agency for indirect oosts In excep-
tional oases.

3. Carry-Forward Adjustments of Allocated
Central Service costs

Allocated central service costs are usually
negotiated and approved for a future Oscal
year on a "Oxed with carrv-forward" basts.
Under this procedure. the fixed amounts for
the future year covered by agreement are
not subjeot to adjuetment for that year.
However. when the actual ooats of the yea.r
involved beoome known, the differenoes be-
tween the Oxed amounts preViously approved
and the actual costs w11lbe oarried forward
and used as an adjustment to the fixed
amounts established for a later year. This
"oarry-forward" procedure applies to all cen-
tral servtoes whose oosts were fixed in the
approved plan. However. a carry-forward ad-
justment ill not permitted. Cora oentral serv-
ice aotivity that was not Included in the ap-
proved plan. or for unallowable oosts that
must be reimbursed immediately.

4. Adjustment!; of Billed Central Services

Billlng rates used to charge Federal awards
must be based on the estimated coste of pro-
viding the services, Inoluding an estimate of
the allocable central service coats. A com-
parison of the revenue genera.ted by each
billed service (inoluding total revenues
whether or not billed or ooltected) to the ae-
tual allowable costs of the service will be
made at least annually. and an adjustment
wlll be made Cor the dlfferenoe between the
revenue and the allowable costs. These ad-
Iustanents wlll be made through one of the
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following adjustment metbods: (a) a easb re-
fund including earned or imputed interest
from the date of transfer and debt Interest. if
applicable. chargeable in accordance witb
applioable Federal cognizant. agency for indi-
rect costs regulations to tbe Federal Govern-
ment for the Federal share of the adjust-
ment. (b) crentts to the amounts oharged to
the tndivtdual programs, (c) adjustments to
future billing rates. or (d) adjustments to al-
located osntral service costs. Adjustments to
allocated central services will not be per-
mitted where the total amount of the adjust-
ment for a partdeular service (Federal share
and non-Federal), share exceeds $600.000. Ad-
justment method.8 may motude, at the option
of the oognizant agency, earned or imputed
interest from the date of expendrtura and de-
linquent debt interest, if applicable. oharge-
able in accordance with appucable cognizant
agency olaims collection regulations.

5. Records RetentIon

All oentral service oost allocation plans
and related dooumentation used as a basis
for claiming costs under Federal awards
must be retained for audit in accordance
with the records retention requirements con-
tained in Subpart D-Post Federal Award
Reqnlrements, of Part 200.

6. Appeals
If a dispute arises in the negotiation of a

plan between the cognizant agenoy for Indi-
reot oosts and the governmental unit, the
dispute must be resolved In accordance With
the appeals procedures of the cognizant
agency for indireot costs.

7. OMB Assistance
To the extent that problems are encoun-

tered among tbe Federal agencies or govern-
mental units in oonneotaon with the negotda-
tion and approval process, OMB wlll lend 8.8-
statance, as required, to resolve such prob-
lema In a timely manner.

ApPENDIX VI TO PART 2Q{)-PUBL10
ASSISTANOE COST ALLOOATION PLANS

A. GENERAL
Federally-flnanced programs administered

by state public assistanoe agenotes are fund-
ed predominately by the Department of
Health and Human Servioes (HHS). In sup-
port of ita etewardahlp requirements, HHS
has published requirements for the develop-
ment, dooumentation, submission, negotia-
tion, and approval of publio assistance OOBt
allocation plane in Subpart lD of 45 OFR Part
95. All administrative costs (direct and indi-
rect) are normally charged to Federal awards
by implementing the public assistanoe cost
allocation plan. This Appendix extends th~Be
requirements to all Federal awarding agen-
oies whose programs are administered by a

2 CFRen. II (1-1-15 Edition)

state public assistance agency. Major feder-
ally-finanoed programs typioally adminis-
tered by sta.te publio assistance agencies in-
elude: Temporary Aid to Needy Families
(TANF), Medioaid, Food Stamps, Chlld Sup-
port Enforcement. AdoptIon Assistance and
Foster Care, and Sooial Services Blook
Grant.

B. DEFINITIONS
1. state publio assistance agency means a

state agency administering or suverviaing
tbe administration of one or more pnblte as-
sistance programs operated by the state as
identified in Subpart E of 45 OFR Part 95.
'For tbe purpose of this Appendix, these pro-
grams inolude all programs administered by
the state public assistanoe agency.

2. state publlo assistance agency costs means
all costa inourred by, or allocable to. the
state pubUc assistence agency. except ex-
penditures for finanoial asaistance, medical
contractor payments, food stamps, and pay-
ments for servioes and goods provided di-
reotly to program recipients.

0, POLIOY

State pubUo assistance agencies will de-
velop, document and implement, and the
Federal Government will review, negotiate.
and approve, public aasrstanoe cost allooa-
tion plans in accordance with Subpart E of 45
OFR Part 95. The plan will inolude all pro-
grams administered by the state public iUS-
sistance agenoy. Where a tetter of approval
or disapproval is transmitted to a state pub-
lic ll.l!8istance agenoy In eocordanoe witb
Subpart E. the letter will apply to all Fed-
eral agencies and programs. The remaining
sections of this Appendix (except for the re-
quirement for cert1l'lcation) summarize the
provietons of Subpart E of 45 OFR Part 95.

D. SUBMIBBION, DOCUMENTATION, AND AP-
PROVAL OF PUBLIO ASSISTANOE COST ALLO-
CATIONPLANS

1. State publ1c assistance agencies are re-
quired to promptly· submit amendments to
the cost allooation plan to JiBS Cor review
and approval.
2. Under the ooordination process outlined

In section E. Review of Implementation of
Approved Plans. affected Federal agencies
will review all new plans and plan amend-
ments and provide comments, as appro-
priate, to HHS. The effeotive date of tbe plan
or plan amendment will be the first day of
the calendar quarter following ths event
that required tbe amendment, unless an-
other date is speoifioally approved by HHS.
HHS, as the oognizant agency for indirect
costa acting on bebalf of all arrecteu Federal
agencies, will, as necessary, conduct negotia-
tions with the state publio assistanoe agency
and will inform the state agenoy of the ac-
tIon taken on the plan or plan amendment.
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E. REVIEW OF IMPLEMENTATION OF APPROVED
PLANS

1. Since publio assistance cost allocation
plane are of a narrative nature, the review
during the plan approval process consists of
evaluating the appropriateness of the pro-
posed groupings of costs (cost centers) and
the related allooatton baaea. All such, the
Federal Government needs some assurance
that the oost allooation plan hllS been imple-
mented as approved. This is acoompuahed by
reviews by the Federal awarding agenoies,
single audits, or audits oonduoted by the the
cognizant agency for Indirect coste.

2. Where inappropriate ohargee affecting
more than one Federal awarding agenoy are
Identified, the cognlzant HHS cost negotia-
tion office will be advised and w1l1 take the
lead in resolving the 1I,8ue(6)as provIded for
in Subpart E of 46 CFR Part 95.

3. If a dispute arises in t:tJ.e negotiation of
a plan or from a disallowance involving two
or more Federal awarding agenoies, the dis-
pute must be resolved in accordance with the
appeals procedures set out in 46 OFR Part 16.
Disputes involving only one Federal award-
ing agency will be resolved in accordance
with the Federal awarding agency's appeal
process.

4. To the extent that problems are encoun-
tered among the Federal awarding agencies
or governmental units in connection witb
tbe negotiation and approval process, the Of-
fice of Management and Budget will lend as-
Bistanoe, as required, to resolve such prob-
lems in a timely manner.

F. UNALLOWABLEl OOSTS
Claims developed under approved cost allo-

cation pllUls will be baaed on allowable costs
as identified in this Part. Where unallowable
costs have been olaimed and reimbursed,
they will be refunded to the program thatre-
1mbursed the unallowable cost using one of
the following methods: (a) a oash refund, (b)
offset to a subsequent olaim, or (0) oredits to
the amounts oharged to individual Federal
a.wards. Oash refunds, offsets, and credits
may inolude at the option of the cognizant
agency for indireot cost, earned or imputed
interest from the date of expenditure and de-
linquent debt interest, if applioable, charge-
able in aocoruance with applicable cognizant
agency for indireot oost claims colleotion
regulations.

APPENDIX vn TO PART 200-STATES AND
LOOAL GoVERNMENT AND INDIAN
TRIBE INDIRECT COST PRoPOSALS

A. GENERAL

1. Indireot costs are those that have been
Incurred for common or joint purposes.
These oosta benefit more than one cost ob-
jeotive and cannot be readily identified with
a particular final coat obieotdve without ef-

PI, 200. App. VII

fort disproportionate to the results aohieved.
After direct costa have been determined and
assigned directlY to Federal awards and
other aotivitles as appropriate, indireot coata
are those remaining to be allocated to bene-
fitted cost objectives. A cost may not be 0.1-
Iooa ted to a Federal award as an indtreot
cost if any other cost Incurred for the same
purpose, In like oiroumstances, has been as-
signed to a Federal award as a direct cost.

2. Indirect coats include (a) the Indirect
oosts originating in each department or
agency of the governmental unit oQ,rrying
out Federal awards and (b) the costs 01 een-
trA-I governmental services distributed
through the central service ooat allocation
plan (as described in Appendix V to Part
200-StaterLocal Government and Indian
Tribe-Wide Centra.! Servioe Cost Allooation
Plans) and not otherwise treated lIS direot
coste. .

3. Indirect coats are normally charged to
Federal awards by the use of an indirect cost
rate. A separate indirect cost ratets) Is usu-
ally neoessary for each department 01' agen-
cy of the governmental unit olaiming indi-
rect costs under Federal awards. Guidelines
and 1llustrations of Indireob cost proposals
are provided In a broohure published by the
Department of Health and Human Services
entitled "A Guide for States and Local Govern-
ment Agencies: Cost Principles and Procedures
fOT Establishing Cost Allocation Plans and Indi-
reot Cost Rates Ior Grants and Contracts with
the Federal Government." A oopy of this bro-
ohure may be obtained from the HHS Cost
Allooation Services or at their Web site at
https:lhates.psc.gov.

4. Because of the diverse characteriettoe
and accounting practtces of governmental
units, the types of costs which may be classt-
fied as indireot costs cannot be spec1i1ed in
all sibuatdons, However, typical examples of
indirect costs may inolude oertain state!
looal-wtde central service costa, general ad-
ministration of the non-Federal entity ac-
counting and personnel servioes performed
within the non-Federal entity, depreciation
on bull dings and equipment, the costs of op-
erating and maintaining faoilltles.

o. This Appendix does not apply to state
public aseistrance agencies. These agencies
should refer instead to Appendix VI to Part
200-Publ1c AIlsiatanoe Ooat Allocation
Plans.

B. DEFINITIONS

1. Base means the accumulated direot ooets
(normally either total dlreot salaries and
wages or total direct costs exclusive of any
extraordinary or dietort1:ilg expenditures)
used to distribute Indirect costs to indi-
vidual Federal awards. The direct cost base
selected should reaulb in each Federal award
bearing a fair share of the indirect costs in
reasonable relation to the benefits received
from the coste.
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2. Base period for the altocatdon of indireot
costs is the period In whioh suon oosts are in-
ourred and aoeumulated for a.llooation to ac-
tivities performed in that period. The base
period normally should ooinoide with the
governmental unit's fisoal year, but in any
event, must be so seleoted as to avoid Inequi-
tiea in the allooation of oosts.
S. Cognillant agenov fOT IndIrect costs means

the Federal agenoy responsible for reviewing
and approving the governmental unit's indi-
rect cost ra.te(s) on the behalf of the Federal
Government. The cognizant agenoy for indi-
rect coste assignmenu is desoribed in Appen-
dix V, aectdon F, Negotiation and Approval
of Oentral Service Plans.

4. Final rate means an mdtrect cost rate ap-
plicable to a speolfied past period whioh is
baaed on the actual allowable coste of the pe-
riod. A final audited rate is not subject to
adjustment.

6. Fixed rate means an indireot cost rate
which has the same oharaoterIstics as a pre-
determined rate, except that the difference
between the esttmated costs and the actual,
allowable coste of the period covered by the
rate is oarried forward as an adjustment to
the rats computation of a subsequent period.

6. Indirect cost pool is the accumulated
costs tha,t jointly benefit two or more pro-
grams or other cost objectives.

7. Indireat cost rate is a device for deter-
mtnmz in a reasonable manner the propor-
tion of indirect costs eaoh program should
bear. It is the ratio (expressed as a percent-
age) of the indirect costs to a direot cost
base.

8. Indlreat cost rate proposal means the doc-
umentation prepared by a governmental unit
or subdtvtsion thereof to substantiate its re-
quest Cor the establishment of an indireot
oost rate.

9. Predetermined rate means an indirect cost
rate, applicable to a specified ourrent or fu-
ture period, usually the governmental unit's
fisoal year. This rate Is based on an estimate
of the coste to be incurred during the period.
Except under veryunusnal oircumstanoes, a
predetermIned rate is not subjeot to adjust-
ment. (Because of legal oonstr&1nte, pre-
determined rates are not permitted for Fed-
eral contraots; they may, however, be used
for grante or oooperative agreemente.) Pre-
determined rates may not be used by govern-
mental units that have not submitted and
negutaatsd the rate with the cognizant agen-
cy for indirsot ooste. In view of the potenttal
advantages offered by this procedure, nego-
tiation of predetermined rates for indireot
coste for a period of two to four years should
be the norm in those situations where the
oost experienoe and otber pertinent raots
available are deemed eufficient to enable the
parties involved to reach an informed judg-
men t as to the probable level of indirect
coste during the ensuing aooounting periods.

2 CFR Ch. II (1-1-15 EdlHon)

10. Provisional rate means a tsmporary Indi-
reot cost rate applicable to a speolf1ed period
which is used for funding, interim reimburse-
ment, and reporting Indireot costs on Fed-
eral awards pending the eatabllehment of a
"final" rate for that period.

O. ALLOOATlON OF lNDmECT OCSTS AND
DlITERMWATlON OF INDIRECTOOST RATES

1. General

a. Where a governmental unit's depart-
ment or agency has only one maier funotion,
or where all ite major funotdons benefit from
the indireot costs to approximately the same
degree, the a.llocation of Indirect coats and
the oomputatdon of an indirect oost rate may
be accomplished through slmpl1f1ed alloca-
tion procedures as described in subseotdon 2.
b. Where a governmental unit's depart-

ment or agenoy has several major runcttons
whioh benefit from ite indireat ooste in Vary-
ing degrees, the allocation of indireot coste
mav require the acoumulatton of such costa
into separate cost groupings whioh then are
allooated individually to benefitted func-
tions by means of'-a base which best meas-
ures the relative degree of benefit. The Indi-
reot ooste a,llocated to each funotion are
then distributed to individual Federal
awards and other aotivities included in that
function by means of an Indirect cost rate(s).
c. Specifio methods for alloaa,ting Indireot

costa and oompntIng indirect cost rates
along with the oonditions under whioh eaoh
method should be used are described in sub-
sections 2, 3 and 4.

2. Simpli.fwd Method

a. Where a non-Federal entity's major
nmctaons benefit from ite indirect coste to
approximately the same degree, the alloca-
tion of indirect coste may be accomplished
by (1) olassifying the non-Federal entity's
total costa for the bass period as either dt-
reot or indirect, and (2) dividing the total al-
lowable indireot coste (net of applioable
oredlts) by an equitable distribution base.
The result of this process ill an indireot cost
rate whloh is used to distribute indirect
costs to individual Federal awards. The rate
should be expressed as the percentage which
the total amount of allowable indireot coste
bears to the base aelected. This method
should also be need where a governmental
unit's department or agency has only one
maior funotion enoompaestng a,number of in-
dividual projscbs or aotivities, and may be
used where the level of Federal awards to
that department or agenoy is relatively
small.
b. Both the direct ooets and the indireot

oosts must exclude capit&l expenditures and
unallowable coste. However, unallowable
costs must be included in the direct coste if
they represent activities to which indireot
costs are properly a.llocable.
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c. The distribution base may be (1) total di-
rect coats (excluding cap1ta1 expenditures
and otber distorting items, euon as pass-
through funds, subcontraots in excess of
$25,000, participant support coste, eto.), (2)
direct salaries and wages, or (3) another base
which results In an equitable distribution.

3. MuJtiple Allocation Base Method

a. Where a non-Federal entity's Indireet
coste benefit its major funotions in varying
degrees, such costs must .be accumulated
intc separate cost groupmga, Each grouping
must then be allocated individually to bene-
fitted funotions by means of a base which
best meaeures the relative benefits.

b. The cost grouping& should be established
so as to permit tbe allocation of each group-
ing on the basie of benefits provided to the
major funotlons. Each grouping should con-
stitute a pool of expenses that are of like
character in terms of the functions they ben-
efit and in terms of tbe allocation base
which best measures tbe relative benefits
provided to each function. The number of
separate groupings should be held within
practical limits, taking into oonstderatfon
the materiality of the amounts involved and
the degree of preoision needed.

o. Aotual conditions must be taken into ac-
count in aelecting the base to be used in allo-
cating the expenses in each grouping to ben-
efitted funotions. When an allocO,tion can be
made by assignment of a cost grouping di-
rectly to the flJ.nction benefitted, the alfoca-
tion must be made in that manner. When the
expenses in a grouping are more general in
nature, the allocation should be made
through the use of a selected base which pro-
duces results that are equitable to both the
Federal Government and the governmental
unit. In general, O,nycosn element or related
eaotor asscelated with the governmental
unit's activities is potentially adaptable for
use as an allocation base provided that: (1) it
can readily be expressed in terms of dollars
or other quantitative measures (total direot
coste, direct ealarles and wages, staff hours
applfed, square feet used, hours of usage.
number of documents processed, population
served, and the like), and (2) it is common to
the benefitted funotions during the base pe-
riod.

d. Exoept where a special indireot cost
ra.te(s) is required in aooordance with para-
graph (0)(4) of tb1B Appendix, the separate
groupings of indirect costs allocated to each
major funotion must be aggregated and
treated as a common pool for that function.
The oosts in the common pool must then be
distributed to individual Federal awards in-
oluded in that function by use of a single in-
direct cost rate.

e. The distribution base used in computing
the indirect cost rate for each function may
be (1) total direct costs (excluding oapital ex-
penditures and other distorting items such

Pt. 200, App. VII

lIS pass-through funds, subawards in excess of
$25,000,participant support costs, etc.), (2)
direct salaries and wages, or (3) another base
which results in an equitable distribution,
An indirect cost rate should be developed for
each separate Indirect cost pool developed.
The rate in eaoh case should be stated as the
percentage relaticnsbip between the par-
tioular indireot cost pool and the distribu-
tion base identified with that pool.

4. SpeClallndirect Oost Rates

a. In some instances, a Single indireot cost
rate for all activities of a non-Federal entity
or for each ma.jor function of the agency may
not be appropriate. It may not take into ao-
oount those different factors wnicn may sub-
stantially affect the indirect costs applicable
to a particular program or groUP of pro-
grams. The factors ma.y include the physical
location of the work, the level of administra-
tive support requtred, the nature of the fa-
oilities 01' other resources employed, the or-
ganizational arrangements used, or a.ny com-
bination thereof. When a particular Federal
award is carried out in an environment
which appears to generate a significantly
different level of Indirect coste, provtetons
should be made for a separate indirect cost
pool applicable to that Federal award. The
separate indirect cost pool should be devel-
oped during the course of the regular alloca-
tion process, and the separate indlreot cost
rate resulting therefrom should be used, pro-
vided tha.t: (1) The rate differs significantly
from the rate whioh would have been devel-
oped under paragraphs (0)(2) and (0)(8) of
this Appendix, and (2) the Federal award to
which the rate would apply is material in
amount.

b. Where Federal statutes restrtot, the re-
Imbursement of certain indirect costs, it
may be neoessary to develop a Ilpeoial rate
[or the affected Federal award. Where a "re-
stricted rate" is required, the same prooe-
dure for developing a non-restrIcted rate wUl
be used except for the additIonal step of the
ellrninatdon from the indirect cost pool those
costs for whioh the law prohibits reimburse-
ment.

D. SUBMISSION AND DOOUMENTATION 0"
PROPOSALIl

1. SubmiSSion of Indirect Cost Rate Proposals

a. All departments or agencies of the gov-
ernmental unit desiring to claim indirect
costs under Federal awards must prepare an
indirect cost ra.te proposal and related docu-
mentation to support those costs. The pro-
posal and related documentation must be re-
tained for audit in accordance with the
records retention requirements oontained in
§200.333Retention Requirements for Records.

b. A governmental department or agency
unit that receives more than $35million in
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direct Federal funding must submit its Indr-
reot cost rate proposal to its cogmsant asen-
oy for indirect costs. Other governmental de-
partment or agency must develop an indirect
cosb proposal in accordance with the require-
ments of this Part and maintain the proposal
and related supporting documentatton for
audit. These governmental departments or
agenoiea Me not required to submit their
proposals unless they are speolfically re-
quested to do 80 by the cognizant agenoy for
indireot ooata. Where a, non-Federal entity
only receives funds as a, eubreciptent, the
pa,ss-through .entity will be responstble for
negotiatipg and/or monitoring the subrscipi-
ent's indireot oosts.
c. Each Indian tribal government desiring

reimbursement of indirect costs must submtt
its indireot cost proposal to the Department
of the Interior (its cognizant agency for indI-
rect coats).
d. Indirect cost proposals must be devel-

oped (and, when required. submitted) within
stx months after the ciose of the govern-
mental unib's fiscal year, unlees an exoeption
is approved by tne cognizant agency for indi-
rect ooats. If the proposed central servioe
oost alloollotion plan for the same period has
not been approved by tbat time, the indireot
oost proposal may be prepared including an
amount for central services that is based on
the lateat federally-approved central servloe
coat allocation plan. The difference between
these oentrat service amounts and the
amounts ultimately approved will be com-
pensated for by an adjustment in a subse-
quent period.

2. Documentation of Proposals

The following must be included with each
indireot cost proposal:
a. The rates proposed, including subaldlary

work sheets and other relevant data, crOBB

referenced and reoonoiled to the finanolal
data noted in subsection b. Allooated central
service costs will be supported by the SWD-

mary table included in the approved central
service cost allocation plan. Th1a summary
table is not required to be submitted with
the indirect cost proposal if the central serv-
Ice cost alloca,tion plan for the same fiscal
yea,r bM been approved by the cognizanb
agenoy for Indirect coste and Is available to
the funding agency.
b. A oopy of the financial dlloW(financial

statements, comprehensive annual finanoial
report. executive budgete, accounting re-
ports, etc.) upon which the rate is based. Ad-
jUlltmenta resulting from the use of
unaudited data will be recognized, where ap-
propriate. by the Federal oognlZant a,gency
for indirect costs in a subsequent proposal.
c. The approximate amount of direct base

costs Incurred under Federa,l awards. These
oosts should be broken out between salaries
and wages and other direot coste.

2 CFR Ch. II (1-1-15 Edition)

d. A chart, showing the organtsatdonal
structure of the a,genoy during the period for
whlob the proposal applies, along with a
runctaonal atatement(s) noting the duties
andlor responsibilities of all units that com-
prise the agenoy. (Once this is submitted,
only revfstons need be submitted with subse-
quant proposals.)

3. Required oertification.

Eaohindireot cost rate proposa! must be
accompanied by a. certifloation in the fol-
lowing form:

CERTIFIOATE OF INDIRECT COSTS

This is to certHy that I have reviewed the
indireot cost rate proposal submitted here-
with and to the best of my knowledge and
belief:
(1) All costa included in this proposal [iden-

tify date] to establish billing or final indi-
rect costs rates for [identify period oovered
by rate) are allowElble In accordance with the
requirements of the Federa,l awardts) to
whloh they apply and the provislone of this
Part. Unallowable costs have been adjusted
for in allooating costs M indicated In the in-
direot oost proposal
(2) All costs Included in this proposal are

properly allocable to :jl'ederal awards on the
basts of a benefioial or causal relationship
between the expenses inourred and the agree-
ments to which they are allocated in accord-
ance wIth applicable requirements. Further,
the same costa that have been treated lIB in-
direct costa have not been claimed M direct
costs, Similar types of coats have been ao-
oounted for consistently and the Federal
Government will be notified of any account-
ing changes that would affect the predeter-
mined rate.
I declare that the foregoing is true and 001'-

recto
Govermnenta,1 Unit: _
Signature:
Name of Official:
Title:
Date of Execution:

E. NEGOTIATION AND ApPROVAL OF RATES.

1. Indirect COBtrates will be reviewed, ne-
gotiated, and approved by the cognizant
agency on a timely basis. Once a rate has
been agreed upon, it w1ll be acoepted and
used by all Federal agencies unless prohib-
ited or limited by statute. Where a Federal
awarding agenoy MS reason to believe that
special operating laotor$ affecting Its Fed-
eral awards neoesst tate speoial indirect cost
rates, the funding agenoy will, prior to the
time the rates are negotiated, notify the cos-
nizant agenoy for indireot costa.
2. The use of predetermined rates, if al-

lowed, is enoourased where the oosntsant
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agency for indirect costs has reasonable as-
suranoe based on past experience and reli-
able projection of the non-Federal entity'a
costs, that the rate Is not likely to exoeed a
rate based on actual coats. Long·term agree-
mente ntlltzlng predetermined fates extend-
ing over two or more vears are encouraged,
where appropriate.

3. The results of each negotiation must be
formalized in a written agreement between
tbe cognizant agency for indirect costs and
the governmental unit. This agreement wlll
be subject to re-opening if the agreement is
subsequently found to violate a statute, or
the information upon whioh the plan was ne-
gotiated is later found to be materially in-
complete or Inaccurate, The agreed upon
rates must be made available to all Federal
agencies for their use.

4. Refunds must be made if proposals are
later found to have Included costs that (a)
are unallowable (I) as apeoified by law or reg-
ulatton, (11)aa identified in §200.420 Consider-
ations for selected Items of cost, of this Part,
or (111)by the terms and conditions of Fad-
eral awards, or (b) are unallowable because
they are clearly not allocable to Federal
awards, These adfuatments or refunds will be
made regardleas of the type of rate nego-
tiated (predetermined, final, fixed, or provi-
sional).

F. OTHER POLIOIES

1. Fringe BeIWftt Ra-tes

If overall fringe benefit rates are not ap-
proved for the governmental unit as put of
the central service cost allocation plan,
theBe rates w1ll be reviewed, negotiated and
approved for Individual recipient agencies
during the indirect cost negotdation procesa,
In theBe cases, a proposed fringe benefit rate
computation Mould E\,Coompanytbe indirect
cost proposal. If fringe benefit rates are not
ueed at the recipient agenoy level (t.e., the
agency speclfioally i/!entlfiea fringe benefit
costs to individual employees), the govern-
mental unit should 60 advtse the cognizant
agency for indirect coste.

2. Billed Services Provided by the Recipient
Agency

In Borne cases, governmental departments
or agenofee (components of the govern-
mental unit) provide and bill for services
elmllal' to tnosa covered by central service
oost allocation plans (e.s., computer oen-
tel's). Where this occurs, the governmental
depaa-tments or agencies (components of the
governmental unlt)should be guided by the
requirements in Appendix V relating to the
development of billing rates and dooumenta-
tion requirements, and should advise the
cognizant agency for indirect coats or any
billed services. Reviews of these typee of
services (including reviews of costingibill1ng
methodology, profits 01' 1088es, eto.) will be

Pt. 200, App. VIII

made on a case-bv-oaee baste ae warranted by
the cironmstances involved.

3. Indirect Gost Allocattons Not' Using Ra-tes

In oertam situations, governmental de-
partments or agencies (oomponents of the
governmental unit), because of the nature of
their Federal awards, may be required to de-
velop a cost allooatlon plan that distributes
indirect (and, in some casea, direot) costs to
the speoifio funding sources. In these oasea, a
narrative cost allocation methodology
should be developed, docnmented, mam-
talned for audit. or submitted, as appro-
priate, to the oognizant agency for indireot
OOStsfor review, negotiation, and approval.

4. Appeals

If a dispute arlses in a negotiation of an in-
direot cost ra.te (or other rate) between the
cognizant agenoy for indirect costs and the
governmental unit, the dispute must be re-
solved in accordance with tbe appealB proce-
dures of the cognizant agency for Indirect
costs.

5. Collection of Unallowa-ble Oosts and
Erronoom; Paymetlts

Costs Bpec1fioally identified as Unallowable
and ohe..rged to Federal awards either dl-
rectly or indirectly will be refunded (Includ-
ing interest chargeable in accordance with
appl10able Federal cognizant agency for indi-
rect coste regulations).

6. OMB Assistance
To tbe extent' that problema are enooun-

tered among the Federal agencies or govern-
mental units 1n conneotion with the negotia-
tion e.nd approval process, OMB will lend as-
siatance, as required, to resolve such prob-
lems in a timely manner.

[76 FR 78608, Dec. 26, 2013, as amended at 79
FR 75889. Dec. 19, 2014)

ApPENDIX VITI TO PART 200-NoNPROFIT
ORGANIZATIONS EXEMPTED FROM
SUBPART E-COST PRINOIPLES OF
PART 200

1. Advance Technology Institute (ATI) ,
Charleston, Soutb Oa.rolina

2. Aerospace Corporation, EI Segundo,Call·
fornia

3, American Institutes of Research (Am),
Washington, DC

4. Argonne National Laboratory, Chicago, D-
l1nois

D. Atomio C!l.llualty Commission, Wash-
ington, DC

6. Battelle Memoria! Institute,
Headquartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton.
New York
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8. Oharles Stark Dra.per Laboratory, Incor-
porated, Oambridge,~assachu8ettB

9. ONACorporation (ONAO).Alexandria, vir-
ginia

10. Environmental Institute of ~ichigan,
Ann Arbor, ~chiga.n

11. Georgia Inatitute of Technology/Georgia
Tech .l\pplied Research Corporation/Geor-
gia Teoh Resea.rch Institute, Atlanta.
Georgia

12. Hanford Environmental Health Founda-
tiOl!, Ricbland. Washington

13. TIT Research Institute, Chicago, Illinois
14. Institute of Gas Teolinology. Ohicago, il-
linois

15. Institute for Detense AnalYSiS, Alexan-
dria, Virginia

16. LMI, ~oLean, Virginia
17. Mibre Oorporatdon, Bedford, Maseachu-
setta

18. Noblls, Ino., Falla Ohuroh, Virginia
19. National Radiologioal Astronomy Observ-
atory, Green Bank, West Virginia

20. National Renewable Energy Laboratory.
Golden, Oolorado

21. Oak R!dge Associated Universities, Oak
Ridge, Tennessee

22. Rand Oorporatlon, Santa ~onica, Oall-
fornla

23. Research Triangle Institute. Researoh
Triangle Park, North Oarollna.

24. RiveI'llide Researoh Institute, New York.
New York

25. South Oarolina Researoh Authority
(SORA), Charleston, South Oarolina

26. Southern Research Institute, Bir-
mingham, Alabama

27. Southwest Research Institute. San Anto-
nio, Te:Ka8 . .

28. SRI International. Manlo Park, Oalifornla
29. Syracuse Research Corporation. Syra-
ouse, New York

2 CFR Ch. II (1-1-15 Edition)

30. Universities Research Assooiation, Incor-
porated (National Acceleration Lab), Ar-
gonne, illinois

31. Urban Institute. Washington DO
32. Non-profit insurance companies, such as
Blue 01'088and Blue Sbleld Organizations

33. Other non-profit orga.nizatlons as nego-
tiated with Federal awarding aB'E1nclea

ApPENDIX IX TO PART ZOO-HOSPITAL
COST PRlNCIPLES

Baaed on initial feedback. O~ proposel! to
establish a review procesa to consider exist-
ing hospital ooat determine how beat to up-
date and align them with this Part. Until
such time all revised guidance is proposed
and Implemented for hospitals. the existing
principles located at 46 OFR Part 75 Appen-
dix E. entitled "Prinoiples for Determining
Cost Applicable to Research and Develop-
ment Under Grants and Oontraots with Hos-
pitals," remain In effect.
[78 FR 78608, Dec. 26. Z018, as amended at 79
FR 75889. Dec.le, 2014]

ApPENDIX X TO PART 200-DATA
COLLECTIONFORM (FORM SF-SAC)

The Data Oolleotion Form SF-SAO Is
avaname on the FAOWeb site.

ApPENDIX XI TO PART 20O-COMPLIANCE
SUPPLEMENT.

The compliance supplement Is available on
the O~B Web aite: (e.g, for 2018 here http://
www.whitehouse.gov/ombloiT()Ularsj)

PARTS 201-299 [RESERVED]
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CITY LONG BEACH
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Health Information In Compliance With the Health Insurance Portability
And Accountability Act of 1996 (HIPAA) and the Health Information Technology

for Economic and Ciinical Health Act (HITECH Act)

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement") is made and
entered ~~ of , Jlt\'i lQ. '. 20~ by and between
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Business Associate Agreement
Page 2

2. OBLIGATIONS AND ACTIVITIES OF BUSINESSASSOCIATE.
a. Non-disclosure. Business Associate agrees to not use or disclose

protected health information other than as permitted or required by
the Agreement or as required by law.

b. Safeguards. Business Associate agrees to use appropriate
safeguards to prevent use or disclosure of the protected health
information. Business Associate shall comply with the poltcles and
procedures and documentation requirements of the HIPAA
Regulations.

c. Mitigation. Business Associate agrees to mitigate, to the extent
practicable, any harmful effect that is known to Business Associate
of a use or disclosure of protected health information by Business
Associate in violation of the requirements of this Agreement.

d. Notice of Use or Disclosure, Security Incident or Breach. Business
Associate agrees to notify the designated privacy official of the
Covered ~ntity of any use or disclosure of protected health
information by Business Associate not permitted by this Agreement,
any security incident. involving electronic protected health
information, and any breach of unsecured protected health
information without unreasonable delay, but in no case more than
thirty (30) days following discovery of breach.
1. Business Associate shall provide the following information in

such notice to Covered Entity:
(a) The identification of each individual whose unsecured

protected health information has been, or is
reasonably believed by Business Associate to have
been, accessed, acquired, or disclosed during such
breach;

(b) A description of the nature of the breach including the
types of unsecured protected health information that
were involved, the date of the breach and the date of
discovery;

(0) A description of the type of unsecured protected
health information acquired, accessed, used or
disclosed in the breach (e.g., full name, social security
number, date of birth, etc.);

(d) The identity of the person who made and who
received (if known) the unauthorized acquisition,
access, use or disclosure;

(e) A description of what the Business Associate is doing
to mitigate the damages and protect against future
breaches; and

(f) Any other details necessary for Covered Entity to
assess risk of harm to individual(s), including
identification of each individual whose unsecured

AlTACHMENT ...•••§: ,....
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protected health information has been breached and
steps such individuals should take to protect
themselves.

2. Covered Entity shall be responsible for providing notification
to individuals whose unsecured protected health information
has been disclosed, as well as the Secretary and the media,
as required by the HITECH Act.

3. Business Associate agrees to establish procedures to
investigate the breach, mitigate losses, and protect against
any future breaches, and to provide a description of these
procedures and the specific findings of the investigation to
Covered Entity in the time and manner reasonably requested
by Covered Entity.

4. The parties agree that this section satisfies any notice
requirements of Business Associate to Covered Entity of the
ongoing existence and occurrence of attempted but
unsuccessful security incidents for which no additional notice
to Covered Entity shall be required. For purposes of this
Agreement, unsuccessful security incidents include activity
such as pings and other broadcast attacks on Business
Associate's firewall, port scans, unsuccessful log-on
attempts, denials of service and any combination of the
above, so long as no such incident results in unauthorized
access, use or disclosure of electronic public health
information.

e. Reporting of disclosures. Business Associate agrees to report to
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

f. Business Associate's Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to' whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

g. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity's request in order to
meet the requirements under 45 CFR § 164.524. If Business
Associate maintains an electronic health record, Business
Associate shall provide such information in electronic format to
enable Covered Entity to fulfill its obligations under the HITECH
Act.

h. Amendment of Proteoted Health Information. Business Associate

AIT ACHMENT ......• f .
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Business Associate Agreement
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agrees to promptly make any amendment(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

i. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of, covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the Privacy Rule.

j. Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with the
Privacy Rule, including but not limited to 45 CFR § 164.528, and
the HITECH Act.

k. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 20) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with the Privacy Rule, including but not
limited to 45 CFR § 164.528, and the HITECH Act.

3. PERMITIED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
Except as otherwise limited in this Agreement, Business Associate may
use or disclose protected health information to perform functions,
activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
Privacy Rule or the HITECH Act if done by Covered Entity or the minimum
necessary policies and procedures of the Covered Entity. The specific
use and disclosure provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

may use protected health information for the proper management
and administration of the Business Associate.

b. Except as otherwise limited in this Agreement, Business Associate
may disclose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
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business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

c. Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

d. Business Associate may use protected health information to report
violations of law to appropriate federal and state authorities,
consistent with § 164.5020)(1).

4. PROHIBITED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.
a. Business Associate shall not use or disclose protected health

information for fundraising or marketing purposes.
b. Business Associate shall not disclose protected health information

to a health plan for payment or health care operations purposes if
the individual has requested this spectalreatrlcton and has paid out
of pocket in full for the health care item or service to which the
protected health information solely relates.

c. Business Associate shall not directly or indirectly receive payment
or remuneration in exchange for protected health information,
except with the prior written consent of Covered Entity and as
permitted by law, including HIPAA and the HITECH Act. This
prohibition shall not effect payment by Covered Entity to Business
Associate.

5. OBLIGATIONS OF COVERED ENTITY.
a. Notification of Limitations in Notice of Privacy Practices. Covered

Entity shall notify Business Associate of any Iimitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164.520, to the extent that such limitation may affect
Business Associate's' use or disclosure of protected health
information. .

b. Notification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.

c. Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate'S use or disclosure of protected health
information.

6. PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall
not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

r;v-
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and shall not be construed to limit Business Associate's capacity to use or
disclose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

7. TERM AND TERMINATION.
a. Term. The term of this Agreement shall be effective upon

execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, Is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

b. Termination for Gause. Upon either party's knowledge of a material
breach by the other party, the party with knowledge of the other
party's breach shall either:
1. Provide an opportunity for the breaching party to cure the

breach or end the violation and terminate this Agreement if
the breaching party does not cure the breach or end the
violation within the time specified by the non-breaching
party;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure is feasible, the violation shall
be reported to the Secretary.

c. Effect of Termination.
1. Except as provided in paragraph (2) of this Section, upon

termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Entity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected health information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associate determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or

[
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destruction infeasible, for so long as Business Associate
maintains such protected health information.

8. ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agents assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of 'HIPAA, the HIPAA Regulations, the
HITECH Act, or other laws relating to security or privacy, except where
Business Associate or its subcontractors, employees or agents are named
as an adverse party.

9. MISCELLANEOUS.
a. References. A reference in this Agreement to a section in the

HIPAA Regulations or the HITECH Act means the section as in
effect or as amended.

b. Amendment. The parties agree to take such action as is necessary
to amend this Agreement from time to time as is necessary for
covered entity to comply with the requirements of the Privacy Rule,
the Security Rule, HIPAA, the HITECH Act and other privacy laws
governing protected health information. Amendments must be in
writing and signed by the parties to the Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the HIPAA RegUlations 'and
the HITECH Act.

10. LAW. 'This Agreement shall be governed by and construed pursuant to
federal law and the laws of the State of California (except those provisions
of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

11. ENTIRE AGREEMENT. This Aqreernent, including Exhibits, constitutes
the entire understanding between the parties and supersedes all other
agreements, oral or written, with respect to the subject matter herein.

12. INDEMNITY. Business Associate shall protect, defend, indemnify and
hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,

GATIACHMENT .
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omission or misrepresentation by Business Associate, Business
Associate's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, including attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, loss, damage or liability within ten (10) calendar
days.

13. AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations, the HITECH Act and
California law.

14. COSTS. If there is any legal proceeding between the parties to enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party,shall be entitled to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.

15. NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in -the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs.

16. WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right 10 damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

17. CONTINUATION. Terrnlnatlon or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

18. ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.

19. THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.

. ,- S ,-_eel
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

(\:i:Ht21\i t Ct\Qv,h:,) o~ Lb> fuxy'!~<»h1('
(Name of Business Associate) ',

Cox

______ ,20_ 8y _

Title: _

CITY OF LONG BEACH, a municipal
corporation

_~"--I-_'2010 BY
</?~
_.-:V~--=~~...,.e:;._::....-----:==--------.!EXECUTED PURSUANT

City Manager or designee TO SECTION301 OF
c THE CITY CHARTEF~.

Assistant CitY Mdnager

-Do-The foregoing Agreement is hereby approved as to form this jfday of

,20l¥2.
. CHARLES PARKIN, City Attorney

"City"

ATIACHMENT .· ...r.=-1
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2525 GRAND AVENUE • LONG BEACH. CALIFORNIA 90815 • (562) 5704000 • FAX: (562) 5704049

HN
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.

2. The recipient of Federal assistance funds shall provide immediate written notice to
the person to which this agreement is entered, if at any time the recipient of Federal
Assistance funds learns that its certification was erroneous, when submitted or has
become erroneous by reason of changed circumstance.

3. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier
covered transaction," "participant," "person," "primary covered transaction,"
"principal," "proposal," and "voluntarily excluded," as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing
Executive Order 12549.

4. The recipient of Federal assistance funds agrees by submitting this document that it
shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered transaction, unless authorized by the department or agency with which
this transaction originated.

5. The recipient of Federal assistance funds further agrees by submitting this document
that it will include the clause titled "Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.

6. A participant in a covered transaction may rely upon a certification of participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by
which it determines the eligibility of its principals. Each participant may, but is not
required to, check the list of parties excluded from procurement or non-procurement
programs.

7. Nothing contained in the foregoing shall be constructed to require establishment of a
system of records in order to render in good faith the certification required by this

AIT ACHMENT ••.••••f...._..... J
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CERTIFICATION REGARDING DEBARMENT
Page 2

clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants' Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

AIT ACHMENT •.•••,;._' ••._"'_
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2525 GRAND AVENUE • LONG BEACH, CALIFORNIA 90815 • (562) 670-4000 • FAX: (562) 570-4049

I N
DEPARTMENT OF HEALTH AND HUMAN SERVICES

CERTIFICATION REGARDING LOBBYING

Contractor(s) and lobbyist firm(s), as defined in the Los Angeles County Code Chapter
2.160 (ordinance 93-0031), retained by the Contractor, shall fully comply with the
requirements as set forth in said County Code. The Contractor must also certify in writing
that it is familiar with the Los Angeles County Code Chapter 2.160 and that all persons
acting on behalf of the Contractor will comply with the County Code.

Failure on the part of the Contractor and/or Lobbyist to fully comply with the County's
Lobbyist requirement shall constitute a material breach of the contract upon which the City
of Long Beach may immediately terminate this contract and the Contractor shall be liable for
civil action.

The Contractor is prohibited by the Department of Interior and Related Agencies
Appropriations Act, .known as the Byrd Amendments, and the Housing and Urban
Development Code of Federal Regulations 24 part 87, from using federally appropriated
funds for the purpose of influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or any employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, loan or cooperative agreement, and any extension, continuation,
renewal, amendment or modification of said documents.

The Contractor must certify in writing that they are familiar with the Federal Lobbyist
Requirements and that all persons and/or subcontractors acting on behalf of the Contractor
will comply with the Lobbyist Requirements.

Failure on the part of the Contractor or persons/subcontractors acting on behalf of the.
Contractor to fully comply with Federal Lobbyist Requirements shall be subject to civil
penalties. The undersigned certifies, to the best of hislher knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, loan or cooperative agreement;
and any extension, continuation, renewal, amendment or modification of said
documents.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL "Disclosure Form to Report Lobbying" in accordance with its instructions.

_ c w& rt:"_$%®:,~)Qh,
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CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for all sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

A. Cox
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