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FIRST AMENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASBE i= made and entered into as

& )
of Florieirrzey 29, 1998, pursuant to Ordinance No. HD—/éJ@/adopted

by the Board of Harbor Commissioners of the City of Long Beach at

—_— é
its «Jgwneary 29 , 199% meeting by and between the CITY OF LONG

BEACH, a municipal corporation, acting by and through its Board of
Harbor Commissioners ("City") and APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware corporation ("Assignee").
1. The Lease dated as of June 29, 1990 (Harbor Department
Document No. HD-4757) (the "Lease™) between the parties is hereby
amended as follows: ’ .
1.1 Paragraphs 3 of the Lease is amended and
. restated in their entirety to read as follows:
"3. PREMISES
3.1 Commencing on thé date this First
Amendment to Lease 1s approved by the Board of Harbor
Commissioners, City grants to Lessee, and Lessee accepts,
the following rights in certain property located on Pier
G in the Harbor District of the City of Long Beach, as
shown on the Harbor Department bDrawing No. HD-4-89,
Revised 9/8/95, attached hereto as Exhibit "A" and by this
reference made a part hereof.
(a) An exclusive lease of those
certain premises located on Pier G containing
approximately 135,300 square feet and. designated

Parcel I on Exhibit "AY" attached hereto;

”»
»

1 Document No. HD-7 7357/
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(b) A nonexclusive aerial easement

to construct, maintain and operate an overhead

conveyor system over and acress premises adjacent to .

Parcel I containing approximately 6,600 square feet
and designated Parcel II on Exhibit "A", together
with surface easements below the aerial easement for
support structures.

3.2 Parcel I and the footings for support
structures contained within Parcel.II shall extend down-
ward cnly fifty (50) feet below the ground surface
therecf. Said areas, together with the improvements now
situated thereon, are colléctively referred to in this
Lease as the "Premises".

3.3 City also grants to Lessee nonexclu-
sive rights of access to the Premises for vehicles and for
utilities across adjacent property of City within such
corridors or rights of way as shall be determined by City.

3.4 There are excepted and reserved from
the Premises all minerals and mineral rights of every kind
and character now known to exist or hereafter discovered,
including, without limitation, o¢il, gas and water rights,
together with the full, exclusive and perpetual rights to
explore for, remove and dispose of said minerals from the
Premises without, however, the right of surface entry upon
the Premises for such purposes.

3.5 This Lease, and all rights granted to
Lessee hereunder, are subject to restrictions, reserva-

tions, conditicns and encumbrances of record, including,
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without limitation, the trust and limitations set forth
in Chapter 676, Statutes of 1911:; Chapter 102, Statutes
of 1925; <Chapter 158, Statutes of 1935: Chapter 29,
Statutes of 1956, First Extraordinary Session; Chapter
138, Statutes of 1964, First Extraordinary Session; and
the federal navigational servitude.

3.6 City reserves to itself such rights
of way and rights of entry for such.sewers, storm drains,
pipelines and utility conduits for telephone, electricity
and water service as may from time to time be determined
by the Board of Harbor Commissioners in accordance with

Section 1207 (g) of the Charter of the.City of Long Beach.”

1.2 Paragraph 6.2 of the Lease is amended and

restated in its entirety to read as follows:

"6.2 Commencing on May 1, 1995, Lessee
shall pay to City in advance as ground rent for the use
of the Premises the sum of Forty-one Thousand Five Hundred
Eighty Dollars ($41,580.00) per quarter on July 1, Octcber
1, January 1, and April 1 of each calendar year. The
Ground Rent for any period less than a quarter shall be
prorated based on a ninety (90) day quarter. Ground rent
for any subsequent segment of the term shall be subject
to adjustment in accordance with the provisions of

paragraph 8."
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2. Except as expressly provided in this

First Amendment,

all of the terms and conditions cof the Agreement as amended shaill

remain unchanged and in full force and effect.

APPLIED INDUSTRIAL

MATERIALS

CORPORATICN, a Delaware corporation |

/4 74

: vl
Dated: ///g , 2é;,_E;L/
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Dated: , 1995 By:

Name:

Title:

ASSIGNEE

CITY OF LONG BEACH,

a municipal

corporation, acting by and through

its Board of Harbo

Dated: t;zédé szi ; 199% By:

r Commission

ot

'S. R. Di
Executiv
Long Beach Har

CITY

llenbeck,
e Director
bor Department

The foregoing First Amendment to Lease 1s hereby approved

as to form this ./
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/ / o 5~
State of ( éC/‘(//‘//

County of }\/éj[ . -
On ///5/45 beforeme[bé}ﬁﬁvf Z }60Uf7 r}

7 Date and Title of Officer (e/q *Jane Doa. Notary Public”)

personally appeared \/ g Cﬁﬁ /—\-(Z/W@/Q D

Name{s) of Signesis)

! personaily known to me - OR — W to me on the basis of satisfactory evidence to be the persc:}z)/
);é ent

are subscribed to the within instru
and acknowiedged to me that he/she/th:gzxecuted the
’ )

her/their authorized capacity{ig§), and that by
@herﬁheir signature(g) on the instrument the person(g],
r the entity upon behalf of which the person/w?acted,

} NANCY L DOWNS 8 )
= COMM. 2 1051681 > executed the instrument,
‘:f 3 Notary Public - Colifomia ;El
Nt L NGELES COUNTY o o
? M C mm:ssuisE:oxres Feb. 24, 1999 3 WITNESS hand and official seal.
Y &G

/é’ = (/S'dnalure of Notary Public
JPTIONAL

Though the information befow is rot required by law, it may prove valuable 10 persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Doc ment

Title or Type of Document: / / 4‘7{,&4&% L&M L

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer’s Name:
_l Individual (O Individual
orporate O?}e /9 ] Corporate Officer

Title{s Title(s):
= Panner — Zi Limited T Generai O Partner — i Limited C General
— Attorney-in-Fact O Attorney-in-Fact
1 Trustee 7 Trustee
= Guardian or Conservator pa ARl | ) Guardian or Conservator R ey INT
) Other: Top of thumi here 1 Other: Top of thumb hars
Signer Is Representing: i Signer Is Representing:

PR

A

T e A e e e e e e o
D 1994 Nauwonat Notary Association « 2236 Remmet Ave.. F.C Zox 7184 « Canoga Park, CA 91309-7184 Frod. No. 5807 Reorder: Call Toll-Free 1-800-876-6827
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LEASE

i
!

THIS LEASE is made and entered into as of the 49/% |
|

day of QS LA E , 1990, by and between CITY OF LONG BEACH, '

a municipal corporation, acting by and through its Board oft
Harbor Commissioners ("City"), pursuant to Ordinance No. |

HD-/5 7§, adopted by said Board at its meeting of /gy 39

f

19920, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware
corpeoration ("Lessee"),

1. PURPOSE

This Lease is entered into for the purpose of|
permitting Lessee to construct improvements and to operate a
proprietary and/or contract dry bulk shipping and storage
facility on certain Prenmises owned by City in conjunction with|
City’s existing Pier G Bulk Terminal, to facilitate the
waterborne shipment of petroleum coke and other dry bulk
products from Southern California via the Port of Long Beach.
The granting of this Lease is for a purpose in connection with
and for the promotion and accommodation of commerce and
navigation and is censistent with the trusts upon which saigd
Premises are held by City.

2. TERM

The term of this Lease shall ke for a periocd of|
twenty one (21) years and two {(2) months, commencing on May 1,
1950 and ending on June 30, 2011 unless earlier terminated by
the provisions hereof. For purposes of renegectiation of

compensation as provided in paragraph 8, the term shall be

divided into five (5) segments; the first shall be four (4)

1 Document No. HD-47¢7
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years and two (2) months, followed by three (3} segments of

five (5) years each and one (1) segment of two (2) years.

3. PREMISES ..o ' gy A

3.1 As of the commencement of the term, City
grants to Lessee, and Lessee accepts, the following rights
in certain property located on Pier G in the Harbor
District of the City of Long Beach, as shown on the Harbor
Department Drawing No. HD4-89, dated January 25, 1890,
attached hereto as Exhibit "A" and by this reference made=
a part hereof:

fa}) An exclusive lease of those certain
premises located on Pler G containing approximately
132,673 sguare feet and designated Parcel I on
Exhibit "A" attached hereto;

(b} A nonexclusive easement to construct,
maintain and operate a conveyor system in, over, upon
and under the parcel of real property containing
approximately 1,344 square feet and designated Parcel
II on Exhibit "A";

(c) A nonexclusive aerial easement to
construct, maintain and operate an overhead conveyor
system over and across premises adjacent to Parcel I
designated Parcel III on Exhibkit "A", together with
surface easements at appropriate locations below the
aerial easement for support structures. The exact
locations and descriptions of said conveyor and
support structures shall be prepared by the City,
initialled by the parties and attached hereto as a

2 -
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121

supplement to Exhibit "a®,
3.2 Upon written notice from City to Lessee that
Water Source Well No. 8G-3, including its appurtenances,
has been abandoned and removed, City grants to Lessee, and
Leséee accepts, an exclusive lease of those certain;
premises containing approximately 3970 sguare feet and
designated Parcel IA on Exhibit "A",

3.3 Parcels I, IA and II and the footings for

‘support structures contained within Parcel III =hall

extend downward only fifty (50) feet below the ground
surface thereof. Said areas, together with the improve-
ments now situated thereon and improvements to be
constructed thereon, are collectively referred to in this
Lease as the "Premises".

3.4 If necessary, the precise boundaries of
Parcels I, IA, II and III may be adjusted in conformance
with the detailed design and construction of the
contemplated improvements. Additionally, Lessee may elect
not to construct the contemplated overhead conveyor systenm
over and across Parcel III. In either case, a revised
Drawing No. HD4-89% shall be prepared and substituted as
Exhibit "A" hereto and the ground rent set forth in
Paragraph 6 shall be adjusted accordingly. Additiocnally,
if the conveyor is not constructed, the provisions of this
Lease relating to Parcel III shall be null and void.

3.5 City also grants to Lessee nonexclusive
rights of access to the Premises for vehicles and for
utilities across ‘adjacent property of City within such

3 -
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corridors or rights of way as shall be determined by City. !

3.6 There are excepted and reserved from the
Premises all minerals and mineral rights of every kind and
character now known to exist or hereafter discovered,
including, without limitation, oil, gas and water rights,!
together with the full, exclusive and perpetual rights to
explore for, remove and dispose of said minerals from the
Premises without, however, the right of surface entry upon
the Premises for such purposes.

3.7 This Lease, and all rights granted to Lessee
hereunder, are subject %o restrictions, reservations,
conditions and encumbrances of record, including, without
limitation, the trusts and limitations set forth in
Chapter 676, Statutes of 1911; Chapter 102, Statutes of
192%5; Chapter 158, Statutés of 1935; Chapter 29, S5Statutes
of 1956, First Extracordinary Session; Chapter 138,
Statutes of 1964, First Extraordinary Session; and the
federal navigational servitude.

3.8 C(City reserves to itself such rights of way
and rights of entry for such sewers, storm drains,
pipelines and utility conduits for telephone, electricity
and water service as may from time to time be determined
by the Board of Harbor Commissioners in accordance with
Section 1207(g) of the Charter of the City of Long Beach.

4. UBE OF PREMISES

4.1 The Premises may be used by Lessee for the

following purposes:

(a) Parcels I and IA shall be used for the

4 -
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bulk

coke,

clinker, without the prior approval of the Executive

Director of the Long Beach Harbor Department ("Executive

construction, erection, installation, use, operation,;
maintenance, repair, and renewal o¢f an enclosedi
storage facility, conveyor systems, and otheri
improvements by Lessee thereon, all in conjunction
with the operation on the Premises of a facility for
the receipt, handling, loading, unloading, storage,
transporting, marketing and other disposition of bulk
commodities,

(b) Parcel II shall be used for the
construction, erection, installation, use, operation,
maintenance, repair, and renewal of a conveyor system|
for the conveying and transferring of said bulk
commodities from Parcel I for transfer to City‘s Pier
G conveyor system for ultimate conveyance and

transfer of said bulk commodities to the shiploader

or shiploaders at Berths 212 to 215, inclusive, Pier

G.

fc) Parcel III may be used for the
construction, installation, use, operation,
maintenance, repair, and renewal of an aerial

conveyor system to transport bulk commodities between
Parcel I and another bulk storage facility leased by
Lessee which is located at 1235 Pier G Avenue.

4.2 Lessee shall not stockpile or handle any
commodities on the Premises, other than petroleum

coke breeze, coal, soda ash, potash and cement

5 -
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Director"), which approval shall not be unreasonablyg
withheld. i
4.3 Lessee 1s not granted the right to, nor;
shall Lessee, operate a public terminal or public ware-
housing business upon the Premises. |
4.4 The Premises shall not be used for any other
purposes without the prior consent in writing of the
Executive Director, which consent shall not be unreason-
ably withheld.. The Premises shall not be used for any
purpose which shall interfere with commerce, navigation or
fisheries or be inconsistent with the trusts and limita-
tions upon which the Premises are now or may hereafter be
held by the City of Long Beach.
5. CITY’S8 CORVEYOR SYSTEM
City owns a conveyor system, consisting of
mechanical shiploaders, conveyors, structures and appurtenant
equipment for steockpiling and reclaiming bulk commodities at
the wharf premises adjacent to the wharf at Berths 212 to 215,
inclusive, and for the loading of vessels with bulk commodities
at said Dberths. Said conveyor system, wharves and wharf
prenises are presently preferentially assigned to Metropolitan
Stevedore Company ("City’s preferential assignee"). It is
contemplated City’s conveyor system and shiploaders will be
used to move bulk commodities from the Premises to vessels
berthed at Berths 212-215.
Lessee shall have the right, in accordance with
the provisions of City‘s Tariff No. 4, and subject to the
rights of City’s preferential assignee, to use City’s conveyor

6 .
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system and shiploaders and wharves at Berths 212-215 for the |

conveyance of bulk commodities from the Premises for loading
abvard vessels. In moving bulk commodities from the Premises
over City’s conveyor system and through City’s shiploaders,
Lessee may exercise its rights granted hereunder by contracting
with City’s preferential assignee, or by contracting with
independent stevedoring contractors and terminal operators who
would reguest assignments of said conveyor system and ship-
loaders from City pursuant to the provisions of said Tariff No.
4, or Lessee itself may obtain assignments thereof, subject to
the preferential rights held by City’s preferential assignes
and to the provisions of said Tariff No. 4. The intent of the
parties is to assure the movement of Lessee’s bulk commodities
from the Premises over City’s conveyor system to vessels at
Berths 212-215, without unreasocnable delay or expense to
Lessee.

Lessee’s right to use City’s conveyor system and
shiploaders to convey and load any dry bulk commodity other
than petroleum coke or other product presently handled by the
conveyor system and shiploaders is subject to City’s
determination, set forth in writing, that the handling of such
commodity will not be unduly detrimental to said conveyor
system or shiploaders.

6. COMPENSATION
6.1 Definitions
6.1.1 The word "lease year" as used herein
shall mean the twelve (12) consecutive month period
commencing on July 1 of each calendar year during the

7 -
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term herecf and ending the following June 30, Any
period which 1is less than a lease year shall bei
deemed and called a "partial lease year". |
6.1.2 The words "tariff" or "Tariff No. 4"
as used herein shall mean City’s "Tariff No. 4 Naming
Rates, Rules and Regulations Governing the Port of
Long Beach, California" as amended, or the successor
to such tariff. |
6.1.3 The words "“ton" or “metric ton" as

used herein shall mean 1000 kilograms.
6.2 During the initial segment of the tern
hereof, Lessee shall pay to City as ground rent the

following annual amounts:

Parcel I $159,208.00

Parcel 1A - 4,764.00
Parcel II - 806.00
Parcei III - 3,986.00

Adjustment of said amounts, to be made upon completion of
construction in accordance with subparagraph 3.4, if any,
shall be made on the basis of One Dollar Twenty Cents
($1.20) per square foot for Parcels I and IA, and Sixty
Cents ($0.60) per sgquare foot for Parcels II and III.
Ground rent for Parcel IA shall commence on the date
contained 1in City’s notice to Lessee described in
subparagraph 3.2 above. Ground rent payable for the
months of May and June 1990 shall be one-sixth of the
annual rent and shall be payable May 1, 1990. Thereafter,

the annual ground rént shall be paid in four (4} equal

8 -
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guarterly installments, payable on July 1, October 1,
January 1 and April 1 of each calendar year. Ground rent'!
for any subsequent segment of the term is subject to
renegotiation and arbitration in accordance with the
provisions of paragraph 8. |

6.3 In addition to the ground rent for use of
the Premises, Lessee shall pay, or cause to be paid, to
City the total amount of all applicable tariff charges
accruing in connection with the movement of Lessee’s bulk
commodities across the wharves at Berths 212-215. In
connection therewith, Lessee shall file, or cause to be
filed, with the Executive Director on forms provided or
approved by City, on or before the tenth day following the
departure of each vessel docking at Berths 212-215 and
aboard which bulk commodities from the Premis=s have been
locaded, a verified statement showing all charges which
shall have accrued for wharfage, shiploader charges and
other applicable charges with reference to each such
vessel. Lessee shall furnish any additional reports
relating to its bulk commodity terminal operations when
requested by City. Unless required for reasons of public
safety or necessity, nothing herein shall require Lessee
to disclose names of customers, pricing, or similar
proprietary information.

6.4 During each of the four (4) full lease years
in the initial segment of the term hereof, commencing July
1, 1990, Lessee guarantees that it will ship from the

Premises or by direct loading to vessel from truck or rail

9 -
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]
|
I
|

car BG0,0ggimetric tons of petroleum coke or other dryj

ulk c mmodities ("product") per lease year ("GuaranteedE

Minimum Annual Throughput™ or "GMAT"). If Lessee has not,é
by the end of each lease year, shipped guantities of
product from the Premises or by direct loading to vessel
from truck or rail car at least egual to the GMAT, Lessee
shall pay to City, within thirty (30) days after the end
of said lease year, the difference between the amount
actually paid to City during said year and the amount
which would have been paid to City had such quantity of
product been shipped from the Premises or by direct
lecading to vessel from truck or rail car during said lease
year. Said sum shall be calculated by multiplying the
difference in gquantity between the GMAT and the actual
guantity shipped (the "“throughput deficiency") times a
rate calculated by multiplying each of the wharfage and
shiploader charges established in City‘s Tariff No. 4,
Items 356 and 515 which were in effect during said lease
year times the number of days each of said rates was in
effect divided by 365 (the Yaverage Tariff rate®"). If
said sum is paid within said thirty (30) days, Lessee’s
failure to ship the specified minimum guantities of
product from the Premises or by direct loading to vessel
from truck or rail car shall not otherwise constitute a
default of its obligations hereunder. GMAT for any
subsequent segment of the term is subject to renegetiation
and arbitration in accordance with paragraph 8.

6.5 If the Premises or the improvenments thereon

10 -
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are damaged or destroyed so as to render them wholly or
partially untenantable or unfit for use or so as to make
it impracticable for Lessee to make reasonably full use of |
the Premises for the authorized purposes, the Guaranteed
Minimum Annual Throughput for the then-current lease year
shall be adjusted according to the nature and extent of
the damage sustained and the impairment of use. In the
event the parties cannot agree upon the amount of such
adjustment, the amount thereof shall be determined by
arbitration as provided in paragraph 8.

6.6 If, by reason of strikes or other labor
disputes, lockouts, or other werk stoppages occurring
within the Harbor District of the City of Long Beach for a
pericd in excess of thirty (30) consecutive days, Lessee
is prevented from making substantial use of the Premises
for the purposes authorized, then the Guaranteed Minimum
Annual Throughput for the then-current lease year shall be
proportionately adjusted in an amount determined by mutual
agreement. In the event the parties cannot agree upon the
amount of such adjustment, the amount thereof shall be
determined by arbitration as provided in paragraph 8.

7. BOOKS OF ACCOUNTS, RECCRDS AND STATEMENTS
Lessee shall keep at the Premises or at another
location within thirty (30) miles of the Premises, full and
accurate books of accounts and records relating to its
operations on the Premises. City shall be entitled at all
reasonable times during the term and within two (2) years after
the expiration or termination of this Lease to inspect and
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examine such books of account and records so City can ascertain
the total guantity of petroleum coke and other product handled
at the Premises. Lessee shall cooperate fully with City’s
representatives in making the inspection. City shall also be
entitled, once during each lease year and once after the
expiration of each segment of the term, to an independent audit
at City’s expense of Lessee’s books of account and records, by
a certified public accountant designated by City or by other
representative of City, tc determine the total quantity of
petroleum coke or other product handled by Lessee on the
Premises. Any such audit shall be conducted during usual
business hours at Lessee’s coffice. Lessee shall not be
required to disclose pricing or similar proprietary
information. If the audit shows that there is a deficiency in
the payment of any sums due City, the deficiency shall become
immediately due and payable, together with interest thereon at
the rate set forth in City’s Tariff No. 4 from the date the
payment or payments should have been made. If the audit shows
an overpayment, such overpayment shall be credited against
current or future payment obligations of Lessee; if no further
payvments are due, such overpayment shall be promptly refunded
to Lessee.

Lessee shall also, at City’s regquest, make
available at Lessee’s local offices or at City’s offices for
City’s review, at no cost to City, a copy of Lessee’s current
balance sheet, certified by Lessee’s chief financial officer to

be true and correct. Such statement shall be available to City

within ten (10) business days after City’s request. Such

iz .
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statement shall not be duplicated nor retained as City records.

§. COMPENSATION AND INSURANCE RENEGOCTIATION/

ARBITRATION \
i

8.1 In accordance with the provisions of Longi
Beach City Charter Section 1207(d}, the parties agree to |
renegotiate the ground rent, the Guaranteed Minimum Annual
Throughput, and the insurance coverage and limits to be
provided by Lessee for the use of the Premises for each
five-year segment and the final two-year segment of the
term, commencing at least one hundred eighty (180) days
prior to the beginning of each succeeding segment of the
term. If the parties cannot reach agreement at least one
hundred twenty {120) days Dbefore the end of the
then-current segment of the term, either party may
initiate arbitration pursuant to subparagraph 8.3 or 8.5
hereof.

8.2 In the negotiations to establish such
renegotiated compensation, the parties shall take into
consideration the "character of the Premises, their value,
the fair rental value of similar premises and facilities
within the Long Beach and Los Angeles Harbor Districts
devoted to similar wuse, the terms, conditions and
restrictions of this Lease, the terms, conditicons and
restrictions of other marine bulk terminal leases for
similar premises and facilities within the Long Beach and
Los Angeles Harbor Districts, the gquantity of material
handled at, on or from the Premises, the return on
investment to City, maintenance costs, insurance, taxes

13 -
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16

and any other facts and data necessary for the properi
determination of such compensation; provided, the1
compensation to be paid by Lessee shall be determined[
without regard to any improvements or facilities
constructed at Lessee’s expense.

8.3 If the parties cannot reach agreement with
respect to compensation at least ninety (90) days prior to
the beginning of the next segment of the term, the matter
shall be resclved in the following manner:

8.3.1 Each ©party, at its cost, shall
appoint a real estate appraiser with at least five
(5 years” full time commercial and/or industrial
appraisal experience in the Long Beach and Los
Angeles harbor areas and who is a member in good
standing of the American Institute of Real Estate
Appraisers. If a party does not appoint an appraiser
within ten (10} business days after the other party
has given notice of the name of its appraiser, the
single appraiser appointed shall be the sole
appraiser and shall determine the compensation within
forty-five (45) days after his or her appointment.
If two (2) appraisers are appointed, each within
forty-five (45) days after the selection of the
second appraiser shall report his or her opinion, as
provided in subparagraph 8.3.3 below, as to the
compensation payable by Lessee to the City.

8.3.2 1In forming an opinion of the

compensation payable by Lessee, the appraiser or
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appraisers shall consider only comparable marine bulk
terminals within the Long Beach and Los Angelesi
Harbor Districts and the provisions of those marine
bulk terminal leases for such comparable premises and
facilities. i

8.3.3 ©On or before the expiration of the
forty-£five (45) day ©period, the appraiser orr
appraisers shall prepare and furnish the party whoi
appointed the appraiser with a report setting forth‘
the amount of compensation payable by Lessee with
supporting data and his or her reasons supporting the
conclusions. The parties shall promptly exchange
reports and shall have ten (10) business days after
the exchange cf the reports to further negotiate the
amount of compensation payable by Lessee.

8.3.4 If the parties cannot agree as to the
compensation payable by Lessee, City and Lessee shall
each promptly notify its designated appraiser of that
fact and the two appraisers shall promptly select a
third appraiser meeting the gualifications stated in
subparagraph 8.3.1. If they are unable to agree on
the third appraiser, either of the parties, by giving
ten (10) days’ notice to the other party, may apply
to the Presiding Judge or Assistant Presiding Judge
of the Superior Court of the County of Los Angeles,
or the Presiding Judge of the South District of said
Court, who shall select and appeint the third

appraiser. Each of the parties shall bear one-half

15 .
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of the cost of appointing the third appraiser and of.

paying the third appraiser’s fee. The third|

appraiser shall: (i1} promptly meet and confer with
the two appraisers appointed by the parties; (ii)

review the reports of the two appraisers and the

supporting data and reasons supporting the respectivel

conclusions; (iii) determine the compensaticn payable
by Lessee, provided however that said determination
shall not result in Lessee paying compensation for
the use of the Premises in an amount lower than the
lowest of, nor higher than the highest of, the
determinations of the two appraisers appointed by the
parties; and ({iv) notify the parties of his or her
determination of compensation within ten (10)
business days after his or her appointment.

8.4 After the compensation has been determined
(whether by agreement or by arbitration), the parties
shall promptly execute a memorandum setting forth the
adjusted compensation. If either party fails or refuses
to execute the memorandum after the compensation has been
determined, the other party shall execute the memorandum
on behalf of the party refusing as that party’s special
attorney-in-fact, and the memorandum shall thereupon be
effective.

8.5 For adjustment of insurance coverages and
limits which are submitted for determination by
arbitration, the party desiring arbitration shall select
an arbitrator and give written notice to the other party,

16 -
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who shall select an arbitrator within ten (10) business|
days after receipt of such notice. If the other party
fails to name such second arbitrator within said ten (10)
business days, the arbitrator named by the first party
shall decide the matter. The two (2) arbitrators chosen
shall, within ten (10) business days after the appointment
of the second, select a third. If the two arbitrators
cannot agree upon selection of a third arbitrator, such
third arbitrator shall be appeointed by any Jjudge of the
Superior Court of the County of Los Angeles, California,
upon application made therefor by either party, upon ten
(10} days’ written notice to the other. Upcn  their
appcintment, the arbitrator or arbitrators shall enter
immediately upon the discharge of their duties. In doing
so, the arbitrator or arbitrators shall consider the risks
inherent in Lessee’s operations, the number and type of
claims made during the preceding five-year segment of the
term, the disposition of such claims, and such other data
as may be deemed relevant. The arbitrators’ determina-
tions shall be made and the parties notified of that
determination within  thirty (30) days after the
appointment of the last arbitrator. Except as may
otherwise be provided in this subparagraph, such
arbitration proceedings shall be in accordance with the
provisions of Title 9 (Arbitration) of Pért 3 of the
California Code of Civil Procedure.
9. CONBTRUCTION OF IMPROVEMENTS
9.1 As of the date this Lease is entered into,

17 -
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there exists on Parcels I and II of the Premises 3

stacker, conveyor tunnel and conveyer equipment used for

receiving, transporting and conveying petroleum coke and|

other bulk commodities (Yfacilities®). Upcn the

commencement of the term hereof, Lessee may eitheri

incorporate such facilities into the new improvements
described in subparagraph 9.2 including modifications
thereto approved by City, or may remove same in connection
with construction of salid new improvements; provided,
however, that if the stacker is to be removed, it shall be
removed by City at City’s cost. Lessee acknowledges that
the City has not made any representation as to conditiocn
of the facilities and no warranty of fitness for any
purpose shall be implied. The facilities are being leased
to Lessee "as is-where is."

" 9.2 Upon the commencement of the term hereof,
Lessee shall diligently apply for and attempt to obtain
all necessary permits for, and shall thereafter construct
at its expense upon Parcels I and IA of the Premises a
building or other enclosed facility to contain petroleunm
coke or related products with a storage capacity of at
least 80,000 metric tons or the equivalent thereof which
meets the reguirements for permitting by all federal,
state, regicnal and local authorities having jurisdiction
over such building or structure. Additionally, Lessee
shall construct a truck dump and screening plant and such
conveying, stacking, sorting and other systems as are
necessary or convenient for the handling of petroleum coke

18 "
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and related products at the Premises, Lessee’s
responsibilities hereunder shall include, but not be
limited to, treatment or removal and disposal of any
excavated material containing “"hazardous waste" orj
"extremely hazardous waste" as those terms have been or
are defined by the Administrator of the Environmental
Protection Agency, the <California Department of Health
Services or any other person or agency having jurisdiction

of the management of hazardous material. Although the

precise nature and configuration of Lessee’s improvements

is not presently known and cannot be determined until
permitting by all authorities having Jjurisdiction has been
completed, Lessee’s improvements shall be of such quality
and magnitude that Lessee shall expend at least Four
Million Dollars ($4,000,000.00) in the design engineering
and construction of same. City shall provide or pay for
the installation of electrical power service to Parcel I,
provided, however, if the cost of installing such
electrical power service exceeds Fifteen Theousand Dollars
{$15,000.00), City’s obligation shall not exceed such sum,
and the balance of the cost shall be paid by Lessee.

8.3 In addition to the improvements described in
subparagraph 9.2 above, Lessee may construct at its
expense upon Parcel III an aerial conveyor systen,
together with the support structures therefor, for the
movement of petroleum coke and related products between
Parcel I and other facilities at 1235 Pier G Avenue
currently leased from City by Lessee by lease dated August

19 .
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10, 198% (Harbor Department Document No. HD-4638).

9.4 Except as provided 1in subparagraph 29.3 |
hereof, if Lessee fails to commence construction of the
improvements described in subparag h 9.2 and 2.3 above

Ervh, (AT Tz b2

prior to April 30, 19924@ or 1f Lessee commences‘

construction of said improvements prior to said date but
thereafter fails to diligently prosecute said construction
to completion and to obtain operating permits for said
improvements, such failure by Lessee shall constitute a
default by Lessee, and the provisioné of paragraph 20
hereof shall apply.

9.5 Lessee, at 1its cost, may construct, erect
and install additional improvements upon the Premises, and
may make alterations thereto, provided that all such
additional improvements and alterations of any type must
be so constructed, erected and installed only in
accordance with the terms and conditions of a Harbor
Development Permit to be issued by the Board of Harbor
Commissioners, which shall not be unreasconably withheld.

10. MAINTENANCE AND REPAIR

10.1 Lessee, at its cost, shall keep and maintain
the Premises, and all buildings, structures and improve-
ments of any kind thereon including surface paving, in
good and substantial repair and condition and shall
perform all necessary maintenance.

10.2 Should Lessee fail to make any repairs or
perform the required maintenance within thirty (30) days
after receipt of notice from City to do so, City may, but

20 -
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shall not be cbligated to, make and perform such repairs
or maintenance. Lessee agrees to reimburse City for!
City’s costs within thirty (30) days after receipt of
City‘’s 1invoice therefor. Should ILessee commence to
prosecute and diligently make such repairs or begin to
perform the required maintenance within the thirty (30)
day period, City shall refrain from commencing to make any
repairs or required maintenance and from making demand for
such payment until the work has been completed by Lessee,
and then only for such portion thereof as shall have been
made or performed by City. The making of any inspection
or repalir or the performance of any maintenance by City,
which repair or maintenance is the responsibility of
Lessee, shall in no event be construed as a waiver of the
duty or obligation of Lessee to make future repairs or
perform regquired maintenance as provided in this Lease.
"City’s costs" shall include, but not be limited to, the
cost of maintenance or repair or replacement of property
neglected, damaged or destroyed, including direct and
allocated <costs for labor, materials, supervision,
supplies, tools, taxes, transportation, administrative and
general expense and other indirect or overhead expenses.
10.3 Lessee, at 1its cost, shall provide proper
containers for trash and keep the Premises free and clear
of rubbish, debris and litter at all times. Lessee, at
its cost, further agrees to keep and maintain all of the
Premises in a safe and reasonably clean, wholesome and
sanitary condition under all applicable federal, state,

21 -
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kind belonging to or in the care, custody or control of Lessee
that may be on the Premises during the term of this lLease shall
be at the socle risk of Lessee and Lessee hereby waives all
claims against City with respect to such property; provided,
however, that Lessee does not waive claim for injury, loss or

damage to property or to any person on the Premises in case

local and other laws, rules, regulations and orders. No
offensive refuse, matter, nor any substance constituting
any unnecessary, unreascnable or unlawful fire hazard, nor
material detrimental to the public health shall be per-
mitted to be or remain on the Premises and Lessee shall'
prevent such material or matter from being or accumulating
upon the Premises.

10.4 All fire prctection sprinkler systems, fire
hydrant systems, standpipe systems, fire alarm systemns,
portable fire extinguishers and other fire-protective or
extinguishing systems or appliances which may be installed
cn the Premises shall be maintained by Lessee, at its
cost, in an operative condition at all times. A1l repairs
and servicing shall be made 1in accordance with the
provisions of the Long Beach Municipal Code, Chapter 18.48
and all revisions thereto.

10.5 Lessee shall provide personnel to accompany
City’s representatives on periecdic inspecticns of the
Premises to determine ILessee’s compliance with the
provisions of this Lease to be performed by Lessee.

11. PROPERTY AND CARGO UNDER LESSEE’S CONTROL

As between City and Lessee, any property of any

22 -
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such injury or damage is caused by the active negligence of
City, its officers or employees.

12. OBSERVE APPLICABLE LAWS

Lessee shall at all <times, 1in its wuse and
occupancy of the Premises and in the conduct of its operations
thereon, comply -ith all 1laws, ordinances and regulations
applicable thereto, enacted or adopted by federal, state,

municipal or other governmental bodies or departments or

officers thereof, including the City Charter and the Long Beach

Municipal Code. Lessee reserves the right to contest in
appropriate proceedings any change in laws, ordinances or
regulations which would be in derogation of Lessee’s rights
hereunder.

i3. UTILITY CHEARGES

Except as provided in subparagraph 9.2 above,
Lessee shall make arrangements for and pay for all utilities
and services furnished to or used by it, including without
limitation gas, electricity, water, telephone service and trash
collection, and for all connection charges.

14. TAXES

Except where contested in good faith in a court
of appropriate jurisdiction, Lessee shall pay, prior to delin-
quency, all lawful taxes, assessments and other governmental or
district charges that may be levied upon its property and
improvements of any kind located on the Premises and upon the
interest granted under this Lease. Lessee recognizes and
understands that this Lease may create a possessory interest
subject to property taxation and that Lessee may be subject to

23 N
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|

|
the payment of property taxes and assessments levied on such1
interest. Lessee agrees that payment of any such possessory%
interest tax or assessment shall not reduce any compensationi
due City hereunder.
1S. LIENS
Except where contested in good faith in a court
of appropriate Jjurisdiction, and except for non-delinquent
liens arising from taxes or tax assessments, Lessee shall keep
the Premises free from liens of any Kind or nature arising out
cf its operations, including any liens arising out of any labor
performed for or materials furnished to or on behalf of Lessee
on the Premises. Lessee agrees that it will at all times save
City free and harmless and indemnify it against all claims for
labor or materials in connection with +the construction,
erection or installation of Lessee’s improvements made upon the
Premises, or from additions or alterations made thereto, or the
repair of the same, by or at the direction of Lessee, and the
costs of defending against any such claim, including reasonable
attorneys’ fees.

16. INRDEMNIFICATION

16.1 Lessee shall defend, indemnify, and save
harmless the City of Long Beach, 1its Board of Harbor
Commissioners (individually and collectively), and their
officers and employees ("indemnified parties") from and
against any and all actions, suits, proceedings claims and
demands, locss, liens, costs, expense and liability of any
kind and nature whatsoever ("claims"), for injury to or

death of persons, or damage to property, including
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directly or indirectly, from the scle active negligence or

property owned by City, brought, made, filed against,g
imposed upon or sustained by the indemnified parties or
any of them, and arising from or attributable to or
caused, directly or indirectly, (i) by +the use or
condition of the Premises or the facilities and
improvements located thereon, or from operations conducted
thereon by Lessee, its officers, agents, employees or
invitees or by any person or persons acting on behalf of
Lessee and with Lessee’s knowledge and consent, express or
implied; or (ii} by reason of or arising out of the state
0of repair and maintenance of the Premises or the
improvements and facilities located thereon, or the
construction, improvement or repair of improvements and
facilities on the Premises Dby Legsee, 1its officers,
agents, employees or invitees, or by any person or persons
acting on behalf of Lessee and with the knowledge and
censent, express or implied, of Lessee; or (iii) by reason
of injury to or death of employees of Lessee or others as
a result of Lessee’s failure or refusal to comply with the
provisions of Section 6300 et seq. of the California Labor
Code or any federal, state or local regulations or laws
pertaining to the safety of the Premises or of
improvements or equipment located upon the Premises. This
paragraph applies regardless of whether any act or
onission of the indemnified parties or any of them
contributed thereto, but this paragraph does not apply to

any claim arising from or attributable to or caused,
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|
i
willful misconduct of the indemnified parties or any of&
them. %
16.2 With respect to any claim covered byt
subparagraph 16.1, City shall notify Lessee thereof, shall
tender Lessee defense thereof, and shall assist Lessee as
may vreasonably be reguested in the defense thereof.g
Lessee shall resist and defend such action, suit or
proceeding, or appropriately settle same, shall conduct or
have conducted the necessary investigations and adjusting
related thereto, and Lessee shall indemnify  the
indemnified parties. Payment of a claim by an indemnified
party shall not be a condition precedent to recovery under
this indemnity. |
17. LIABILITY INSURANCE
17.1 In bartial performance of Lessee’s
obligations of indemnity, Lessee, at 1its cost, shall
procure and maintain in full force and effect, while this
Lease shall remain in effect and at such other times as
may be required under "claims-made" insurance, a policy or
policies of general liability insurance or its equivalent
from a company or companies authorized to do business in
the State of California, with minimum coverage of
$5,000,000.00 combined single limit and complying with the
following provisions:
17.1.1 The City of Long Beach, the Board of
Harbor Commissioners (individually and collectively),

and their officers and employees, while acting within

the scope of their authority, shall be included as
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additional insureds, such insurance to be primary andi
any other insurance, deductible, retention or self‘
insurance maintained by the foregoing shall not
contribute with such primary insurance.

17.1.2 The policy shall cover each insured‘
against whom claim 1s or may be made, in the same
manner as if separate policies had been issued to
each named and additional insured, except that the
limits of insurance shall not be increased thereby.

17.1.3 Said policy or policies shall either
contain a blanket form of contractual liability
coverage or there shall be attached to said policy or
policies an endorsement, providing  that such
insurance ag is provided for therein shall apply to
the obligations of indemnity assumed by Lessee under
this Lease,

17.1.4 Said policy or policies shall not be
cancelled or coverage reduced until a thirty-day
written notice of cancellation has been served upon
the Executive Director by registered or certified
mail.

17.1.5 If any of the required insurance is
provided on a "claims-made" basis, any '"prior acts"
coverage or "retroactive date" on such insurance and
all subsegquent insurance shall be as of the first
date of the the ‘'claims-made" coverage. Upon
expiration or termination of coverage of required
insurance, Lessee shall procure "tail" coverage or an

27 -
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extended reporting coverage period endorsement andj
submit proof thereof in accordance with the pro-
visions of subparagraph 17.4.

17.1.6 Such insurance provided by Lessee may
provide for such deductibles or self-insured&
retention as shall be acceptable to the Executive
Director in his reasonable discretion.

17.2 Lessee, at its cost, shall procure and=
maintain in full force and effect while this Lease shall
remain in effect workers’ compensation and longshoremen’s
and harbor workers’ compensation insurances to the extent
required by law. The provisions of =subparagraph 17.4
shall be épplicable to the insurances regquired by this
paragraph.

17.3 The City of Long Beach, the Board of Harbor
Commissioners, and their officers and employees shall not
be liable for the payment of any premiums or assessments
on any policy or peolicies required under this paragraph
17.

17.4 Lessee shall deliver said policy or policies
of insurance, or certified photostatic copies thereof, or
certificates of insurance identifying same, together with
an endorsement bearing original signatures to the general
liability policy or policies satisfying the above
requirements and in form approved by the Board of Harbor
Commissioners, to the Executive Director for approval as
to sufficiency and to the City Attorney for approval as to

form. At least fifteen {15) days prior to the expiration
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of any such policy, a certificate, showing that such |
insurance coverage has been renewed or extended, shall be
filed with the Executive Director. If such coverage is
cancelled or reduced, Lessee shall, within ten (10} days
after receipt of written notice of such cancellation or‘
reduction of coverage, file with the Executive Director an
endorsement or certificate showing that the required
insurance has been reinstated or provided through another
insurance company or companies, and said policy shall be
submitted for approval as herein provided.

17.5 The procuring of such policy or policies of
insurance shall not be construed to be a limitation in any
respect upon Lessee’s obligation or indemnity hereunder.

i8. ACCESS

18.1 Lessee, its agents, employees, and third
persons using the Premises with the consent and approval
of Lessee, shall have access to the Premises over the
street system and other property owned or controlled by
City, but only in connection with the business operations
of Lessee on the Premises.

18.2 City’s authorized representatives shall have
access to the Premises at any and all reasonable times,
for the purpose of determining whether or not Lessee is
complying with the terms and conditions hereof, for fire
and police purposes, or for any other purposes incidental
to the rights or duties of City. This right of inspection
reserved to City shall impose no obligation on City to
make inspections to ascertain the condition of the
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Premises and shall impose no liability upon City for

failure to make such inspection.
19. BIGNS

No signs or placards of

except safety or regulatory signs prescribed by law, shall be

painted, insgcribed or placed in or on the Premises or

building or structure located thereon without the prior written

consent of the Executive Director, which consent shall not be

unreasconably withheld. Lessee, at its cost, agrees to remove

promptly and to the satisfaction of the Executive Director,

upon the expiration or termination of this Lease, any and all

signs and placards placed by it upon the Premises.
20. DEFAULT

20.1 If either party should fail to perform any

cf its obligations hereunder (except when such failure

shall be excused under other provisions hereof), the

non-defaulting party may give written notice to the party

in default, stating specifically the default or breach

relied upon by the party giving the notice as Jjustifying
termination hereof.

20.1.1 If the default or breach is not

remedied within thirty (30) days, if 1t can be

remedied within that period, or if the party in

default fails to commence promptly and attempt

diligently to remedy the same where the default or
(30)

breach is not remediable within thirty days

after said written notice, the party not in default
shall have the right forthwith to terminate this

30 "

any type or design, |

any i
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Lease.

20.1.2 If within the thirty (30} day period]
the party in default does remedy or remove said
default or breach, Or commences promptly andE
continues diligently to attempt to remedy or remove
the same where not remediable within the thirty (30)
day period and agrees to fully indemnify the party
not in default from any and all loss and liability
resulting from such default or breach, the notice
shall be deemed withdrawn and this Lease shall|
continue in full force and effect.

Upon any such termination by City, all improvements of
whatsoever character constructed, erected or installed
upon the Premises by Lessee shall, at City’s option and
upon declaration of a forfeiture by City’s Board,
immediately become the property of City as provided in
Subsection 1207(i} of the City Charter.

20.2 In the event of termination of this Lease by
City due to the default of Lessee, or in case of
abandonment or vacation of the Premises by Lessee, and if
City does not elect to invoke a forfeiture of this Lease,
Lessee hereby irrevocably appoints City as the agent of
Lessee to enter upon the Premises, to remove any and all
persons and/or property whatscever situated upon the
Premises, and to place all or any portion of said property
(except such property as may be forfeited to City) in
storage for the account of, and at the expense of, Lessee.

In such case, City may assign or lease the Prenmises upon
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such terms as it deems proper. If a sufficient sum shall
not be thus realized after collecting compensation and
paying expenses of such assignment or lease to satisfy the
compensation and other sums to be paid by Lessee to City
hereunder, Lessee agrees to satisfy and pay any deficiency
and to pay expenses of such assignment or leasing and
collecting. Lessee agrees to save City harmless from any
cost, loss or damage arising out of or caused by any such
entry or re-entry upon the Premises and/or the removal of
persons and/or property and storage of such property by
City or its representative.

21. FORCE MAJEURE:

Neither City nor Lessee shall be deemed to be in
default in the performance o¢of the terms, covenants or
conditions of this Lease if such party is prevented from
performing said terms, covenants or conditions by causes beyond
its control, including, without limiting the generality of such
causes, acﬁs of God or the public enemy, failures due to
nonperformance or delay of performanceé by suppliers or
contractors, any order, directive or other interference by
municipal, state, federal or other governmental official or
agency, any catastrophe resulting from the elements, flood,
fire, explosion, or any other cause reasonably beyond the
control of the defaulting party, but excluding strikes or other
labor disputes, lockouts or work stoppages (the effects of
which events shall be determined in accordance with the
provisions cf subparagraph 6.6 above), as the circumstances may
indicate. In the event of the happening of any of such
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contingencies, the party delayed by such force majeure shall as |
soon as practicable give the other party written notice of such
contingency, specifying the cause for d4elay or failure, and
such notice from the party delayed shall be prima facie
evidence that the delay resulting from the causes specified in
the notice is excusable. The party delayed by force majeure
shall use reasonable diligence to remove the cause of delay,
and if and when the occurrence or condition which delayed or
prevented the performance of the party delayed shall cease or
be removed, the party delayed shall notify the other party
immediately, and the delayed party shall recommence its
performance of the terms, covenants and conditions of this
Lease.
22. TERMINATION BY ACTIONS OF OTHERS
22.1 In the event the United States of America,
the State of California, or any agency or instrumentality
of said governments (other than the City of Long Beach)
shall, by condemnation or otherwise, take title,
possession or the right to possession of the Premises or
any part thereof, City may, at its option, and, if the
taking has susstantially impaired the utility of the
Premises to Lessee, Lessee may, at its option, terminate
this Lease as of the date of such taking, and all further
rights and obligations of the parties shall thereupon|
terminate, except as to liabilities which shall have
accrued prior to the date of taking. The condemnation
proceeds related to the land and improvements constructed
by City shall belong to City, and the proceeds related to
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the improvements constructed by Lessee shall belong to
whichever party is the owner of said improvements as of
the date of taking.

22.2 In the event any court having jurisdiction
in the matter shall render a decision which has become
final and which will prevent the performance by City or
Lessee of any of its obligations hereunder, then either
party hereto may terminate this Lease by written notice
and all further rights and obligations of the parties
shall thereupon terminate, except as to liabilities which
shall have accrued prior to the date of termination.

23, SURRENDER OF POSSESSION

23.1 As used in this paragraph 23, "Lessee’s
corporate predecessors" shall mean and include Continental
Coke Corporation, IMC Carbon Products, and Carbon Products
Division of International Minerals and Chemical
Cofporation. The parties hereto agree that the products
handled by Lessee and its corporate predecessors on the
Premises up to the commencement date of this Lease have
been limited to petroleum coke and cocal.

23.2 Upon the expiration or termination of this
Lease, and subject to the provisions of subparagraph 23.6
below, Lessee, at its cost, shall restore the Premises to
as good a state and condition as the same were in upon
taking possession thereof by Lessee’s corporate
predecessors, excepting reasonable wear and tear and
damage by the elements and removal or modifications to the
facilities described in subparagraph 9.1 above which were
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authorized by City, and Lessee shall thereafter peaceably
surrender possession.

23.3 1If Lessee or its corporate predecessors has
or have handled, stored, transported, transferred or
received any product on the Premises during the term of
this Lease or any prior lease which is classified by any
federal or state agency as an "extremely hazardcus or
hazardous material" and such product has contaminated the
Premises or adjacent property (including structures, soil
or groundwater), Lessee, at 1ts cost and to the
satisfaction of the City, shall remove from the Premises,
neutralize or dissipate on the Premises any suchi
contaminant or contaminants in accordance with a remedial
plan or plans approved by all governmental agencies having
jurisdiction. If removal shall be reguired by an approved
remedial plan, Lessee shall remove and properly dispose of
the contaminant in accordance with applicable governmental
rules, regulations, orders 6r guidelines and shall replace
such soil, material or groundwater with clean fill dirt,
material or water as directed by the City and in
conformance with such approved remedial plan.

23.4 If Lessee during its occupancy ©of the
Premises under this Lease contaminates the Premises or
adjacent property {including structures, soil or
groundwater) in any manner, Lessee shall promptly notify
the City and, at Lessee’s cost, shall immediately take
steps to remove the contaminant to the City’s satisfaction
and perform such scil and groundwater testing at a
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certified testing laboratory as City deems necessary.

23.5 Lessee understands and agrees it is

responsible for complete restoration of the Premises and

any area it or its corporate precedecessors has or have
contaminated before the expiration of this Lease. If, for
any reason, such restoration is not completed before such
expiraticn, then Lessee 1is obligated to pay City
compensation during such restoration as determined by the
then fair market wvalue of the 1land and the Harbor
Department’s then established rate of return. If Lessee
disposes of any contaminated soil, material or
groundwater, Lessee shall provide City copies of all
records indicating the type of material being disposed of
as indicated on a uniform Hazardous Waste Manifest, the
method of transportation of the material to the disposal
site and the location of the disposal site.

23.6 Except as provided in subparagraph 9.2 in
connection with initial construction of improvements,
Lessee shall not be responsible for removal or treatment
of any contaminant determined to be present on the
Premises prior to occupancy of same by Lessee or its
corporate predecessors under this Lease or any prior
lease.

23.7 Except in case of termination by City due to
the default of Lessee, as provided in paragraph 20 above,
all improvements of any kind constructed, erected or
installed upon the Premises by Lessee during or prior to

the term of this Lease shall be and remain the property of
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Lessee until the expiration or termination of this Lease. |
Upon such expiration or termination, unless City consents |
to accept conveyance of all of Lessee’s improvements
withopt payment of compensation therefeor, Lessee cghall
remove all of its improvements within sixty (60} days
after such expiration or termination, repair at its cost
any damage caused by such removal and leave the Premises
in a clear, level-graded condition. TIf Lessee shall not
remove its improvements and repair such damage, if any, |
within said sixty (60) day period, City shall have the
right to remove and/or sell and/or destroy the same at the
expense of Lessee, and Lessee agrees to pay to City the
reasonable cost of any such removal,'sale or destruction.
The obligations contained 1in this subparagraph shall
remain in full force and effect, notwithstanding the
expiration or termination of this Lease.

23.8 Any and all personal property used by Lessee
in its operations upon the Premises (whether or not such
property be owned by Lessee or by third parties other than
City), Lessee shall cause all such property to be removed
from the Premises on or before the date of expiration or
earlier termination and shall cause to be repaired any
damage occasioned by such removal. If such property is
not so removed from the Premises, City shall have the
right to remove and/or sell and/or destroy the same
(subject to the interest of any person other than Lessee
therein) at Lessee’s expense, and Lessee agrees to pay the
reasonable cost of any such removal, sale or destruction.
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The obligations contained in this subparagraph shall
remain in full force and effect, notwithstanding the |

expiration or termination of this Lease.

24, HOLDING OVER:

If Lessee shall nold over after the expiration of
the term of this Lease for any cause, such holding over shall
be deemed a tenancy from month to menth only, and upon the same
terms, conditions and provisions-of this Lease as are in effect
as of the date of expiration, except as to compensation, which
shall be estabklished by the Executive Director at a level
consistent with other leases of similar facilities then in
effect.

25. RELOCATION ASSISTANCE

Nothing contained herein shall create any right
in Lessee for relocation assistance or payment from City upon
the expiration or termination of this Lease or upon the
termination of any heldover period. Lessee acknowledges and
agrees that it shall not be entitled to any relocation
assistance or payment from City pursuant to the provisions of
Title 1, Division 7, Chapter 16, of the Government code of the
State of California (Sections 7260 et seqg.) with respect to any
relocation of its business or activities upon the expiration of
the term of this Lease or upon its earlier termination or upon
the termination of any holdover tenancy.

26. ASSIGNMENT

26.1 Except as otherwise provided herein Lessee
shall not assign or transfer this Lease or any interest

therein, nor its right to use the whole or any part of the
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Premises, nor shall this Lease or any interest thereunder
be assignable or transferable by operation of law or by
any process or proceeding of any court, or otherwise,
without the written consent of City first obtained. City
agrees that it will not unreasonably withhold such
consent. In the event City gives such written consent to
Lessee, a copy of the assignment agreement shall be
provided to City.

26.2 Notwithstanding the foregoing, Lessee,
without securing City’s consent but after fifteen (15)
days’ written notice to City, may assign this Lease or
sublet the Premises, in whole or in part, if (i) Lessee’s
assignee or sublessee shall have a net worth, determined
in accordance with generally accepted accounting
principles, at least egual to the net worth similarly
determined of Lessee immediately prior to such assignment
or subletting, and if (ii) such assignment or subletting
occurs in connection with (a) the sale of substantially
all of Lessee’s business, or (b) the sale of that portion
of Lessee’s business conducted from the Premises and
portion of Lessee’s business conducted from the Premises
and other locations in the greater Long Beach/Los Angeles
metropolitan area. No such assignment of subletting shall
relieve Lessee of its liabilities under the Lease. Lessee
may also assign the Lease for security purposes to
Lessee’s principal lenders, but such lenders shall have no
right to receive notices of Lessee’s default under the
Lease or to cure Lessee’s default as a condition to City’s

39 i




[£e]

6
7
8
g
10
11
Swy 9
%agr 12
cégig
= =
25353
33§38
= aBCY 14
oS
STy
BEEEZ =
=Zsd% 15
e
Sk 16
17
18
19
20
21
29
23
24
a5
26

L96 (10-85)

exercise of its remedies. Any use and occupancy of the |
Premises by an entity which controls, is controlled by, or
is under common control with Lessee shall be deemed a use
and occupancy of the Premises by Lessee and not be deemed
a subletting or assignment for which City’s consent is
regquired.

27. DAMAGE AND DESTRUCTION

27.1 In addition to the insurance required under
paragraph 17, Lessee, at its cost, -shall procure and
maintain in effect a policy or policies of insurance,
insuring Lessee to0 the extent of at least the full
replacement value of Lessee’s improvements against loss by
reason of destruction or damage of said improvements from
fire and other hazards covered by a standard fo:m of fire
insurance policy bearing an extended coverage endorsement.
The provisions of subparagraph 17.5 shall be applicable to
the insurance reguired by this paragraph.

27.2 In the event of partial destruction of or
damage to the building or other improvements owned by
Lessee during the term herecf, Lessee shall apply the
proceeds of sald insurance policy or policies to the
repair or restoration of any damaged part or portion of
the Premises to a condition comparable to that existing
prior to such damage or destruction, provided that all
necessary permits required for such repair or restoratioen
can be obtained.

27.3 In the event of total destruction or such
substantial damage or destruction that the Premises and
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|
improvements are substantially unusable by Lessee in the@
i
conduct of its operations, either party may terminate thisi
Lease by giving a thirty (30) day written notice of its
intention to so terminate to the other party.
28. HAZARDOUS SUBETANCES AND ACTIVITIES
Lessee shall not handle any substances classified
as hazardous materials under any federal, state cor local law
without the <City’s prior written consent. No goods,
merchandise or material shall be kept, stored or sold in or on
the Premises which are 1in any way explosive or hazardous
without complying with applicable federal, state and local
laws, rules, regulaticns, and orders. No offensive or
dangerous trade, business or occupation shall be cenducted on
the Premises, and nothing shall be done therein or thereon,
other than as is provided for in paragraph 4 herecf, which will
increase the rate of suspend the insurance upon the Premises
hereby leased to Lessee or upon adjacent buildings or other
structures owned by the City. No machinery or apparatus shall
be used or operated on said premises which will in any way
injure the Premises or adjacent structures. However, nothing
contained in this paragraph shall preclude Lessee from
bringing, Xeeping or using, on or about said Premises and
structures, such materials, supplies, equipment and machinery
as are necessary or customary in carrying out the uses

specified in paragraph 4 hereof.

29%9. MISCELLANEOUS PROVISIONS

29.1 Any notice, demand, reguest, consent,
approval or communication that either party desires or is
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reguired to give to the other party or any other person
shall be in writing and either served perscnally or sent
by prepaid, first-class mail addressed as follows:
To City: Executive Director
Long Beach Harbor Department
P.O. Box 570
Long Beach, California 350801
To Lessee: Applied Industrial Materials
Corporation
100 First Stamford Place
Stamford, Connecticut 06904
with a copy to: Applied Industrial Materials
Corporation
1270 Pier G Avenue
Long Beach, California 90802
Either party may change its address by notifying the other
party of a change of address. Notice shall be deemed
communicated within forty-eight (48) hours from the time
of mailing if mailed as provided in this paragraph, and
upon receipt if perscnally served.

29.2 In the performance of this Lease, Lessee
shall not discriminate against any employee or applicant
for employment or any person using or desiring to use the
Premises because of age, sex, religion, race, color,
ancestry, national origin, handicapped condition or
because, in whole or in part, the person has AIDS or an
AIDS related condition. Lessee will take affirmative
action to ensure that applicants are employed, that
employees are treated during employment and that persons
desiring to use the Premises are treated without regard to

their age, sex, religion, race, color, ancestry, national

origin, handicapped condition or the fact that the person
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has AIDS or an AIDS related condition. Such action shall !
include, without limitation, the following: employment,
promotion, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of
pay or other forms of conpensation; selection for
training, incliuding apprenticeship; and maintenance of the
Premises and facilities in a condition permitting
reascnable access thereto by handicapped persons. Lessee
shall post in conspicuous places notice setting forth the
provisions of this paragraph.

29.3 The parties acknowledge that there is now
pending in the United States District Court, <central
District of California, an action entitled "SSM Coal North
America, Inc., dba SSM Carbon, wvs. City of Long Beach"
Case No. CV89 3366 RJK(B) ("Acticn") by which action the
plaintiff, among other things, is attempting to secure the
exclusive right to negotiate for Pad 14 on Pler G in the
Long Beach Harbor District. The parties hereto hereby
waive all claims against the other for damage or loss
caused by the Action or any other suit or proceeding,
directly or indirectly attacking the validity of this
Lease, or any part thereof, or by any judgment or award in
the Action or any other suit or proceeding declaring this
Lease null, void or voidable, or delaying the same, or any
part therecf, from being carried out, provided that Lessee
shall not be liable for payment of compensation hereunder
to the extent that, during any period, it is so prevented

from exercising its rights hereunder. Notwithstanding
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anything to the contrary contained herein, the dates set
forth in Paragraph 9 above shall be extended by one day
for each day after April 30, 1990 prior to the date that
final judgment is entered in the Action, with all appeals
having been exhausted and/or the time in which to file any
appeal having expired.

29.4 Except as may be determined in the 2action
referred to and described in subparagraph 29.3, City
warrants and represents that it has full power and
authority and the unrestricted right to enter into,
execute and deliver this Lease. The execution and
delivery of this Lease will not violate any provision of
City’s municipal charter, or any law, ordinance,
regulation, indenture, agreement or contract to which the
City is a party or by which it is bound.

29.5 City covenants that Lessee, after entry of a
final judgment in the Action referred to and described in
subparagraph 29.3 and upon performance of Lessee’s
obligations hereunder, shall have gquiet possessioen and
enjoyment of the Premises of the term hereof.

29.6 The use of paragraph headings or captions
herein is solely for the purpose of convenience, and the
same shall be entirely disregarded in construing any part
or portion hereof.

29.7 This Lease shall be governed by the laws of
the State of California, both as to interpretation and
performance.

29.8 No waiver by either party at any time of any
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cof the terms, conditions, covenants or agreements
contained herein shall be deemed or taken as a waiver at
any time thereafter of the same or any other ternm,
condition, covenant or agreement contained herein nor of
the strict and prompt performance thereof by the party
obligated to perform. No delay, failure or omission of
either party to exercise any right, power, privilege or
option arising from any default nor subsegquent acceptance
of compensation then or thereafter accrued shall impair
any such right, power, privilege or option or be construed
to be a waiver of any such default or relinguishment
thereof or acguiescence therein. No.option, right, power,
remedy or privilege of either party hereto shall be
construed as being exhausted or discharged by the exercise
therecof in one or more instances. It is agreed that each
and all of the rights, powers, options or remedies given
to the parties by this Lease are cumulative, and no one of
them shall be exclusive of the other or exclusive of any
remedies provided by 1law, and that the exercise of one
right, power, option, or remedy by a party shall not
impair its rights to any other right, power, option or
remedy.

29.9 This Lease shall be binding upon and shall
enure to the benefit of the successors and assigns of City
and shall be binding upon and enure to the benefit of the
permitted successors and assigns of Lessee.

29.10 Should any of the covenants, conditions or
agreements contained herein be held by a court of

45 -




+0

3
4
5
6
9
10
11
— (']
%%ér 12
£3
se388 13
£525%
353832
pus goc'g
£5%3§2
=Zzcg 15
= T
el
©ra 16
17
18
19
20
91
99
23
24
25
26
27

198 10-85)

competent jurisdiction to be illegal or in conflict withi
any applicable law, or with any provision of the Charteri
of the City of Long Beach, the validity of the remainingL
portions or provisions shall not be affected thereby if
Lessee’s use of the Premises is not substantially
impaired.

29.11 The parties hereto agree that this Lease may
be amended or terminated at any time by the mutual
agreement of the parties.

29.12 This docunent constitutes the whole
agreement between City and Lessee. There are no terms,
obligations or conditions other than those contained
herein. No modification or amendment hereof shall be
valid and effective, unless evidenced by .an agreement in
writing and signed by the parties making specific
reference to this Lease.

30. TERMINATION OF PRIOR LEASE

This Lease 1s a successor to an existing lease
entered into on September 5, 1974 between City and Lessee’s
predecessor in interest {Harbor Department Document No.
HD-2521, as amended). Upon the commencement of the term
hereof, said Document No. HD-2521 shall terminate and be of no

further force or effect, except as to rights and obligations of

S e e e
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the parties arising prior to said date of termination.

APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware

a corporation

s ;. /:‘ - !‘_" .

Dated: M {‘7 , 1990 By: tiauﬂﬁvvv1%¥xv-_q
J Name:  Pemede <o 7./ 1onsepd

Title: FAe akmin TAK0TT blguf

Dated: (iltrey, /7, 1990 By: !fQ:-N_-—-*_;
Name: cﬁgggcgfgﬁﬁzmjég
Title: 2 Cogiter [f© &
LESSEE

CITY OF LONG BEACH, a municipal
corporation, by and through its
Board of Harbor Commissioners

Dated: 6""25” , 1990

Acting Executive Director
Long Beach Harbor Department

CITY

The foregoing Lease is hereby approved as to form.

JOHN R. CALHOUN, City Attorney

Date: /77% 3/, 1990 By %ZJ@

- Richard L. Landes, Deputy

RLL:mm
4/30/90
AIMCOR.2 (Hard Drive)
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State of Connecticut
ss. Stamford, CT, 5/17/90
County of Fairfield

on this the 17th day of May, 1990, before me, Mary J. Appleman,
the undersigned officer, personally appeared Peter Scott-Hansen
and Vincent P. Kennedy of Applied Industrial Materials Corp.,

a corporation, and that they as President and Vice President
respectively, being authorized so to do, executed the foregoing
instrument for the purposes therein contained, by signing the
name of the corporation by themselves as President and Vice
President.

In witness whereof I hereunto set my hand.
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Robert £, Shannen
City Attorney of Long Beach
Telephone (562) 576-2200

333 West Ocean Boulevard
Long Beach, California 90802-4664
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SECOND AMENDMENT TO LEASE

THIS SECOND AMENDMENT TO LEASE is made and entered into

as of the 23rd day of December , 1998, by and between CITY

OF LONG BEACH, a municipal corporation, acting by and through its
Board of Harbor Commissioners ("City"), pursuant to Ordinance No.
HD- 1785 , adopted by said Board at its meeting of November 23 ,

,jl IR o

1998, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware

corporation ("Lessee").
1. RECITALS:

1.1 City and Leggee entered intc a lease for certain
premises on Pier G on June 29, 1990 {(HD-4757). The lease was
amended on February 28, 1%%6 (HD-4757A). -

1.2 City and Lessee have now negotiated compensation
and insurance provisions for the third segment of the lease
and have agreed to extend the term of the lease by ten (10)
Years.

2. TERM:

The term of the lease shall be for a period cof
thirty-one (31) years and two (2) months commencing on May 1, 1990,
and ending on June 30, 2021. For purposes of renegotiation of
compensation, the remainder ¢f said term shall be divided into four
(4) segmentg of five (5) years each and one (i) segment of two (2)
years.

3. GROUND RENT:

Pursuant to the provisions of paragraph 8 of the
lease, the parties have renegotiated the ground rent £for that

portion of the term of the lease commencing July I, 199% and ending

asieda Document No. HD- 4757B




Robert E. Shannon
Cily Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664
Telephone (562) 570-2200
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June 30, 2004.

For said five (5) year period, Lessee shall pay to
City as ground rent the sum of Two Eundred Fourteen Thousand Eight
Hundred Thirty Dollars ($214,830.00) per year, payable in four (4)
equal quarterly installments on July 1, Octcber 1, January 1 and
2pril 1 of each calendar year. Ground rent for any subsequent
gsegment of the term shall be subject to renegotiation and
arbitration in accordance with paragraph 8 of the lease.

4. OTHERWISE UNCHANGED:

Except as otherwise stated herein, all of the other
terms and conditions of the lease shall remain unchanged and in

full force and effect.

APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware corporation

DY, S }

v "'/If: 1958 By: ﬁ?ﬁ & iLf_‘”'~
Name : JET ey ~w;=.u e 17 pady e
Tltle C-E 0 pasl ffld_g ggj_w;f

Com 22 , 1998 By:

;‘//} .l&’_e'_-g :\‘., i // e’ I}Iame:

T ,Q‘i; L Title

T! ) 7 - ’L'{.‘f“' \;r‘:\_x--‘—,

Ay o - LESSEE

[fmJUMC

CITY OF LONG BEACH, a municipal
corperation, acting by and through
its Board of Harbor Commissioners

fo/23 | 1ses By : / D e
Richard D. Steinke,
Executive Dirsctor
Long Beach Harbor Department

CITY
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State of Connecticut

~

County of _Fairfield

OnOct. 22, 1998 before me, Mary J. Appleman, Notary Public

Nameg ang Titie of Officer (g.g.. “Jane Doe, Notary Public”)

Ty O O

(

Date

&

:f:S personally appeared Peter Scott-Hansen and Vipcent P. Kennedy ‘
¢ Name(s) of Signer(s)

(g ‘A personally known to me — OR - _- proved to me on the basis of satisfactory evidence to be the persaon(s)
P whose name(s) is/are subscribed to the within instrument
Jé and acknowiedged to me that he/she/they executed the
5: same in his/her/their authorized capacity(ies), and that by
<& his/her/their signature(s) on the instrument the person(s),
<© or the entity upon behalf of which the person(s) acted,

executed the instrument.

WITNESS my hand and official seal.

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent
frauduient removal and reattachiment of this form to another document.

Description of Attached Document

Title or Type of Document: Second Amendment to Lease

Document Date: Number of Pages:

Signer(s) Other Than Named Above;

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:

O Individual \ I Individual

_ Corporate Officer ... Corporate Officer

Title(s): Title(s):

— Partner — [ Limited [ Generai _! Partner — "1 Limited = General

[.] Attorney-in-Fact i Attorney-in-Fact
Q’ - Tiustee RIGHT THUMBPRINT ) Trustee RIGHT THUMBPRINT
& _ Guardian or Conservator — Guardian or Conservator
g O Other: Top of thumo here C Other: Tog of thumb here | 3
b %
& <
g) &
§ | o
} Signer is Representing: . Signer Is Representing: gi
Jes 4
| 2
& ; D
2 I 3
& &y
> A

- - B LA G BT S AP I AV TS AT A S R AT e G S O SR AT 14 AT P G O A i O O ) L IAT O A O AT S T L N O O G A O B A B U A G O S O G T G ‘/}\)\)

& 1995 National Notary Association + 8238 Aemmet Ave., PO, Box 7184 » Canoga Park, O& 91306-7°84 Prod. Mo, 5307 Rearder: Call Tell-Fras 1-800-876-6827



Robert E. Shanuen
City Attorney of Long Beach

333 West Ocean Roulevard
Long Beach, California 90802-4664

Teleplione (562) 570-2200
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The foregeoing First Amendment to Lease is hereby approved

ag to form.

ROBERT E. SHANNON, City Attorney

WZ, 1958 By : /@mlivm /{4%4‘4

Dominic T. Hé¥Yzhaus, Deputy

DTH:dmp
8/18/98
A-43\APPLIED.1




THIS IS A COPY
BILLOESALE ORIGINAL FILED IN
THE RECORDS CENTER

FOR VALUABLE CONSIDERATION, the receipt of which is acknowledged, OXBOW
CARBON & MINERALS LLC, a Delaware limited liability company, as successor to
APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation (“Lessee”),
hereby sells, conveys, releases and quitclaims to the CITY OF LONG BEACH, a municipal
corporation, acting by and through its Board of Harbor Commissioners (“City”"), the Pad 14
Replacement Conveyors described in Exhibit “A” attached hereto (“Property”).

This sale of property is pursuant to paragraph 9.6 of that certain lease for certain premises
on Pier G on June 29, 1990 (HD-4757), as amended on February 29, 1996 (HD-4757A),
December 23, 2003 (HD-4757B), and February 11, 2005 (HD-4757C). The lease as so
amended is hereinafter referred to as the “Amended Lease.” Lessee has received the
reimbursement required to be paid by City under paragraph 9.6 of the Amended Lease.

Lessee represents and warrants as follows:

1. Lessee has full power and authority to execute and deliver this
Bill of Sale conveying title to the Pad 14 Conveyors to City.

2. The Bill of Sale will convey to City good and marketable title to the Pad 14
Conveyors described herein, free and clear of any liens, charges and
security interests.

Nothing in this Bill of Sale shall be deemed to waive or impair any rights of the City or any
restrictions upon Lessee relating to or arising out of the Amended Lease with respect to
the Property.

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company, as successor
to APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware corporation

]

" ./‘/—\-——\,
e TOSEM| Lot ga2) [
We: t-perr Ctprr At frnvgss

Noven e 15,2006 sy C 7o

Name: ERJ (UyerS <
Title: \/ D~ \nesT' CORIT " Jerminml(

/%’V&n/!m /4~ ,2006

“Lessee”
CMG:arh 10/13/06 #06-05294
LAAPPS\Ctylaw32\WPDOCS\D013\P005\00095407. WPD
LAAPPS\CtyLaw32\WPDOCS\D013\P005\00095407 . WPD ‘ 1 06-05294
BILL OF SALE OXBOW CARBON & MINERALS LLC

 comveyors |




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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State of California

County of LOS AN&EL—%
on NON. 15, 2006  before me, SHEILAN GRAGEDA , NOTARY FUBLIC

Dale Narne and Title of Omcef (e.g., “Jane Doe, Notary Public®)

personally appeared \-JD-SEPH L.OMBA!ZD\

Name(s) of Signer(s)

M personally known to me
[ (or proved to me on the basis of satisfactory evidence)

to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

SHEILAH GRAGEDA
Commission # 1653151

WITNESS my hand and official seal.

L)

Place Notary Seal Above

Signature olt\l}alry Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document B“ L OF SALE.

Title or Type of Document:

Document Date: n / ,5/200(0 Number of Pages: 2
Signer(s) Other Than Named Above: EZ\/ MVEQS

- Capacity(ies) Claimed by Signer(s)
signer's Name: JOSEPH | OM&ARDY Signer’s Name: ERN 5&'/225

0 Individual O Individual
Corporate Officer — Title(s): \/P ﬁ\Corporate Officer — Title(s): Vl
O Partner — O Limited [J General prrmemmremmmy L Partner — O Limited O General
i OF SIGNER ; OF SIGNER
S ?rt:jos:r;zy in Fact Top of thumb here S ﬁ:hzzgzy in Fact Top of thumb here
0 Guardian or Conservator [J Guardian or Conservator
O Other: [ Other:
Signer Is Representing: Signer Is Representing:

© 2006 National Notary Assoclation » 9350 De Soto Ave., P.O. Box 2402 + Chatsworth, CA 91313-2402 Iten No. 5907 Reorder: Call Toll-Free 1-800-876-6827




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of L(ﬁ AN%LES
on NOV. (5, 2000 before me, SHEILAH GRACEDA, NOTARY RUBLIC

Date Name and Title of Omcer (e.g., "Jane Doe, Notary Public”)

personally appeared ER\/ M\{EZS

Name(s) of Signer(s)

L1 personally known to me
Dl((or proved to me on the basis of satisfactory evidence)

to be the person(yf whose name(#] is/are-subscribed to the
SHEILAH GRAGEDA within instrument and acknowledged to me that
Commission # 165315} he/shelhey executed the same in hisheritheir authorized
Notary Pubic - capacity@ies), and that by his/her#heir signaturefe on the
instrument the person(gf, or the entity upon behalf of
which the personﬁé{) acted, executed the instrument.

WITNESS my hand and official seal.

Place Notary Seal Above

ignaluter’ol Nbtary/Putfi -
OPTIONAL ’Y( Wb/

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document B jLL oF S ALE

Title or Type of Document:

Document Date: n //;/200!0 Number of Pages: 2
NOSEPH LOMBARD|

Signer(s) Other Than Named Above:

Capacity(ies) Clgimed b Signer?s)
Signer's Name: \/ K/N - Signer’s Name: &)DSEH—\ L—DMMDI
O Individual O Individual \ P
g\Corporate Officer — Title(s): \/P M_Corporate Officer — Title(s):
Partner = O Limited O General O Partner = 0O Limited O General RIGHT THUBPRINT
g ?:LZ;ZZY in Fact Top of thumb here g ?:Lc:tr:;y in Fact Top of thumb here
00 Guardian or Conservator O Guardian or Conservator
O Other; O Other:
Signer Is Representing: Signer Is Representing:

LN SN N AT N NTL N DN SONTZ DN AONT SONSL SN N 0N N N ANTE N NS NS AN NS, N, NS AN N NS TN TN,
© 2006 National Notary Association « 9350 De Soto Ave., P.O. Box 2402 - Chatsworth, CA 91313-2402 Item No. 5907

Reorder: Call Toll-Free 1-800-876-6827




EXHIBIT "A"
Pad 14 Replacement Conveyors

Summary Scope of Work

The scope of work for the replacement of conveyors at Pad 14 includes the engineering,
procurement, building permitting, fabrication, erection and commissioning of enclosed
elevating conveyors C12 and C13, shuttle conveyor C13B, the enclosed Transfer Tower
for transfer of material from C12 to C13, the rock ladders, foundations for all of the
foregoing, C13B maintenance access and emergency egress platforms and ladders, a
motor control center building, electrical feeders, motor control center, lighting, control
hardware, dust suppression systems and associated utility services for all of the foregoing,
including interfaces to existing Pad 14 systems.

Conveyors C12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures,
supported on steel bents set on concrete foundations. Shuttle conveyor C13B is a 48"
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly
enclosed with metal siding and set on a concrete foundation, probably including driven
piling. The rock ladders are constructed of structural steel and are set on concrete
foundations that straddle the existing reclaim tunnel. The electrical system includes a
motor control center building with feeder from the existing main switchgear. The motor
control center will include integral variable speed drive equipment and integral controls
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily
furnished as part of conveyor systems; all electrical systems will be classified Class 2,
Division 1, Group F.

All of the facilities will be finished to a standard consistent with industrial bulk materials
facilities located in a shoreline environment.

Engineering for the project includes the following elements that are not subject to
competitive bidding requirements:

Conveyor systems detail engineering including
Site survey

Geotechnical investigation

Bid administration for construction bids

The construction of the conveyors, including procurement, building permitting, fabrication,
erection and commissioning of the facilities described above will be awarded via

competitive bidding.

CMG:arh 10/13/06 #06-05204
LAAPPS\ClyLaw32\WPDOCS\D013\P005\00085414. WPD

LMPPS\Clylaw32\WPDOCS\DO13\P005\00095414. WPD 06-05294




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney

333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664
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FOURTH AMENDMENT TO LEASE

THIS FOURTH AMENDMENT TO LEASE (“Fourth Amendment”) is made
and entered into as of __December 8 _, 2009, by and between the CITY OF LONG

BEACH, a municipal corporation, acting by and through its Board of Harbor
Commissioners (“City”), pursuant to Ordinance No. HD- 2061 , adopted by the Board at
its meeting of November 2, 2009, and OXBOW CARBON & MINERALS, LLC, a
Delaware limited liability compahy, as successor to APPLIED- INDUSTRIAL MATERIALS

CORPORATION, a Delaware corporation (“Lessee”).
1. RECITALS.

1.1 City énd Lessee entered into a lease for certain premises on
Pier G on June 29, 1980 (HD-4757). The lease was amended on
February 29, 1996  (HD-4757A),  December 23, 2003 (HD-4757B), and
February 11, 2005 (HD-4757C). The lease, as so amended, is hereinafter referred
to as the “Amended Lease.”

1.2  City and Lessee now wish to amend the compensation and
insurance provisions of the Amended Lease.

2. Paragraph 6.2(c) of the Amended Lease Is amended and

supplemented as follows:

“For the period commencing on July 1, 2009 and ending on

June 30, 2014, Lessee shall pay to City as ground rent the sum of |
$319,668 per lease year (‘Fourth Amendment Base Rent’), payable
quarterly in advance on each July 1%, October 1%, January 1%t and April
1%: however, and notwithstanding any other provision, the ground rent for
~ the period specified in this paragraph 6.2(c) shall be adjusted annually on
July 1%t of each lease year without further action of the parties. Said

adjustment shall be made by comparing the Consumer Price Index for All

1
AApps\ClyL. WPDocs\DO17\P010\00177114.D0C AQ9-02616
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OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664
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Urban Consumers (base years 1982-84 = 100) for Los Angeles — Anaheim
- Riverside, published by the United States Department of Labor, Bureau
of Labor Statistics (‘Index’), which is published for the month of January of
the then current year (‘Current Index’), and with the Index published for
January 2009 (‘Beginning Index’). The adjusted rent shall be determined
by multiplying the Fourth Amendment Base Rent by a fraction, the
numerator of which is the Current Index and the denominator of which is
the Beginning Index. Notwithstanding the foregoing, the adjusted rent
shall not be less than the Fourth Amendment Base Rent. Ground rent for
any segment of the term subsequent to June 30, 2014 shall be subject to
renegotiation and arbitration in accordance with paragraph 8 of the

Amended Lease.”

3. Paragraph 17 of the Amended Lease is amended and restated in its

entirety as follows:

“17. INSURANCE. As a condition precedent to Lessee’s
continued right to occupancy of the Premises, Lessee shall procure and
maintain in full force and effect during the term of the Lease, the following
policies of insurance.

“(a) | Commercial General Liability Insurance which
affords coverage at least as broad as Insurance Services Office
‘occurrence’ form CG 00 01 with minimum limits of $5,000,000 per
occurrence, and if written with an aggregate, the aggregate shall be
double the per occurrence limit required by this Lease. The policy
shall include coverage for (1) products - completed operations; (2)
contractual liability; (3) independent contractors; and (4) third party

action over claims. Defense costs shall be excess of limits.

2
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ROBERT E. SHANNON, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664
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“(b) Automobile Liability Insurance with coverage at
least as broad as Insurance Services Office Form CA 0001
covering ‘Any Auto’ (Symbol 1) with minimum limits of $5,000,000
each accident.

“(c) Environmental Impairment Liability Insurance
to include onsite and offsite coverage for bodily injury (including
death and mental anguish), property damage, defense costs and
cleanup costs with minimum limits of $5,000,000 per loss and
$10,000,000 total all losses.

“(d) Workers’ Compensation Insurance, as required
by the State of California and Employer’s Liability Insurance with a
limit of not less than $1,000,000 per accident for bodily injury and
disease, and any required coverage under the U.S.
Longshoremen’s and Harbor Workers’ Compensation Act (USL&H)
for employees performing services covered by said Act.

“(e) Property Insurance on an ‘All Risk’ basis equal
to the full replacement cost of the leasehold improvements with no
coinsurance clause.

“Insurance policies will not be in compliance with the Lease if
they include any limiting endorsement that have not been approved in
writing by City.

“The policy or policies of insurance for Commercial General
Liability, Automobile Liability and Environmental Impairment Liability shall
contain the following provisions or be endorsed to provide the following:

“(1) The Indemnified Parties shall be additional

insureds with regard to liability and defense of suits or claims

arising out of the Lease.

Additional insured endorsements shall not:

3
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i. Be limited to ongoing operations;

. Exclude contractual liability;

ii. Restrict coverage to the sole liability of Lessee;

iv. Contain any other exclusion contrary to the
Lease.

“(2) This insurance shall be primary and any other
insurance, deductible, or self-insurance maintained by the
Indemnified Parties shall not contribute with this primary
insurance.

“(3) The policy shall not be canceled or the
coverage reduced until a thirty (30) day written notice of
cancellation has been served upon the Executive Director of
the Harbor Department except notice of ten (10) days shall
be allowed for non-payment of premium.

“The policy or policies of insurance for Workers’

Compensation shall be endorsed, as follows:

OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
333 West Ocean Boulevard, 11th Floor

Long Beach, CA 90802-4664

N N N N N N DN 22 =2
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“(1) A waiver of subrogation stating that the insurer
waives all rights of subrogation against the Indemnified
Parties.

“(2) The policy or policies shall not be canceled or
coverage reduced until a thirty (30) day written notice of
cancellation has been served upon the Executive Director of
the Harbor except notice of ten (10) days shall be allowed for
non-payment of premium.

“The policy or policies of insurance for Property Insurance

shall be endorsed, as follows:

N N
o

“(1) A waiver of subrogation stating that the insurer

waives all rights of subrogation against the Indemnified

4
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Parties.

“(2) The policy or policies shall not be canceled or
the coverage reduced until a thirty (30) day written notice of
cancellation has been served upon the Executive Director of
the Harbor except notice of ten (10) days shall be allowed for
non-payment of premium.

“(3) Losses payable under this policy shall be
adjusted with the named insured and paid to City as its
interests may appear.

“Any deductible or self-insured retention must be approved
in writing by the Executive Director and shall protect the Indemnified
Parties in the same manner and to the same extent as they would have
been protected had the policy or policies not contained a deductible or
self-insured retention.

“Lessee shall deliver either certified copies of the required
policies or endorsements on forms approved by the City (‘evidence of
insurance’) to the Executive Director for approval as to sufficiency and as
to form. At least fifteen (15) days prior to the expiration of any such policy,
evidence of insurance showing that such insurance coverage has been
renewed or extended shall be filed with the Executive Director. If such
coverage is canceled or reduced, Lessee shall, within ten (10) days after
receipt of written notice of such cancellation or reduction of coverage, file
with the Executive Director evidence of insurance showing that the
required insurance has been reinstated or has been provided thrdugh
another insurance company or companies.

“The coverage provided shall apply to the obligations
assumed by the Lessee under the indemnity provisions of this Lease, but

this insurance provision in no way limits the indemnity provisions and the

5
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indemnity provisions in no way limit this insurance provision.

“‘Lessee agrees to suspend and cease all operations
hereunder during such period of time as the required insurance coverage
is not in effect and evidence of insurance has not been approved by the
City. The City shall have the right to withhold any payment due Lessee
until Lessee has fully complied with the insurance provisions of this Lease.

“Each such policy shall be from a company or companies
with a current A.M. Best's rating of no less than A:VIl and authorized to do
business in the State of California, or otherwise allowed to place insurance
through surplus line brokers under applicable provisions of the California
Insurance Code or any federal law.

“If coverage is written on a claims-made basis, the
retroactive date on such insurance and all subsequent insurance shall
coincide with or precede the effective date of the Lease and continuous
coverage shall be maintained or Lessee shall obtain and submit to City an
extended reporting period endorsement for a period of at least three (3)
years from termination or expiration of this Lease.

“Upon expiration or termination of coverage of required
insurance, Lessee shall procure and submit to City evidence of ‘tail
coverage or an extended reporting coverage period endorsement for the
period of at least three (3) years from termination or expiration of this

Lease.”

1
I
/I
1
/I
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4, Except as otherwise stated in this Fourth Amendment, all of the other

terms and conditions of the Amended Lease shall remain unchanged and in full force and

effect.

\S;W’ZMM 2% , 2009

ﬂ ’Jé‘(%lf / , 2009

/2 —3 . 2009

OXBOW CARBON & MINERALS, LLC, a
Delaware limited liability company, as
successor to APPLIED INDUSTRIAL
MATERIALS CORPORATION, a
Delaware corporation

B: /\‘/g—o(a/&""_‘ﬁ {
Nae

Tosett Coangtz) /
e et Le s G By s g

oy gﬂw 4. /%%

Name:
Title:
LESSEE
CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbor Commissioners
By:

{ Richard D. Steinke
Executive Director
Long Beach Harbor Department

CITY

The foregoing document is hereby approved as to form.

12—/3 , 2009

DTH:rjr 08/17/09 #A09-02616
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ROBERT E. SHANNON, City Attorney
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Dominic T. Holzhaus, Rringipal Deputy
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FCALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California fﬁ
County of c% ﬂn&; %

On 4’47—07 before me, //d/y‘.w L /. {"(//%/( /(/07‘7(&/ ﬁcél e 2

Date w and Title of the Officer ;)%

9

personally appeared QW M/ C%w AW/(&J 3

’ Name(s) of Signer(s) ;‘s

%

who proved to me on the basis of satisfactory j

evidence to be the person(s} whose name are- §

subscribed to the within instrument and acknowledged 9

to_me that heftrey executed the same in 9

NANCY L. MITCHELL herftheir authorized capacity(ies], and that by %2
:o‘:(”“’“m"#c‘:‘”““ hertheir signaturefs] on the instrument the f

ry Public - -alic personts), or the entity upon behalf of which the  §

personfs) acted, executed the instrument. ;

| certify under PENALTY OF PERJURY under the )

laws of the State of California that the foregoing j

paragraph is true and correct. 3

:s i
s§ WITNESS my hand and official seal. )
¢ Signature: ey o% WM )
5 Place Notary Seal and/or Stamp Above |gnature of Notary Public 2
OPTIONAL 5

Though the information below is not required by law, it may prove valuable to persons relying on the document 23

and could prevent fraudulent removal and reattachment of this form to another document. 5)

Description of Attached Document 2
Title or Type of Document: _ %m:(z(, WW 'A ﬁ/ﬂ.& 2

Document Date: AN

Signer(s) Other Than Name
Capacity(ies) Claimed by Si
Signer’'s Name:

Number of Pages: 7

Signer's Name:

Corporate Officer — Title(s):

[ Corporate Officer — Title(s):

Individual

Partner — [ Limited (] General
Attorney in Fact

Trustee

Guardian or Conservator
Other:

Oooo0oooano

Signer |s Representing:

RIGHT THUMBPRINT
OF SIGNER

Top of thumb here

ivi RIGHT THUMBPRINT
Partner — [ Limited [ General | T :

Top of thumb here

O Trustee
[0 Guardian or
O Other:

Signer Is Representing:
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State of California

County of C«Dh‘h’& C,OS‘[’CL«

on 10-5- o9 before me, LOISA Shﬂ/{ﬂ MQWU} 'FDUOIC

Date Here Insert Name aﬁd Title of the Officer

personally appeared LQ/UU rée nce H . B! a C/IL-.

Name(s) of Signer(s)

NN R RN AN RSN AT NG ST A NN SN 7

2

. . )

who proved to me on the basis of satisfactory §

evidence to be the person(s) whose name(s) is/are )j

subscribed to the within instrument and acknowledged 9

to me that he/she/they executed the samein )%

3 histher/their authorized capacity(ies), and that by f
his/her/their signature(s) on the instrument the 5

é person(s), or the entity upon behalf of which the §
person(s) acted, executed the instrument. )

¢ 9
i &K
y | certify under PENALTY OF PERJURY under the
) laws of the State of California that the foregoing j
; paragraph is true and correct. 3
?( &
WITNESS my hand and official seal. 2

Signature: %D‘O D ‘ W 2

Place Notary Seal and/or Stamp Above Signature of Notary Public 9

OPTIONAL 5

Though the information below is not required by law, it may prove valuable to persons relying on the document )

and could prevent fraudulent removal and reattachment of this form to another document. )

Description of Attached Document )

0

Title or Type of Document: ‘Hﬂ 71 VV\@M men + “l’Q Lease iﬁ
Document Date: 10- l"’ Oq : Number of Pages: + 2
Signer(s) Other Than Named Above: JQS(ZP&) Ii ONAL 4 L@VY)DQM ch )
Capacity(ies) Claimed by Signer(s) ‘ §
Signer's Name: L@,QTEZ)CQ H . Eimdf- Signer’'s Name: })

‘% Corporate Officer — Title(s): EVP O Corporate Officer — Title(s): %

O Individual O Individual 3

O Partner — O Limited [0 General | Top of thumb here O Partner — O Limited O General | Top of thumb here %

' ; . )

0 Attorney in Fact ‘ 0 Attorney in Fact S

[0 Trustee ‘ O Trustee 2

O Guardian or Conservator [J Guardian or Conservator §

O Other: [ Other: }

. )

Signer Is Representing: Signer Is Representing: S

2

)
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THIRD AMENDMENT TO LEASE

THIS THIRD AMENDMENT TO LEASE is made and entered into as

of the 1lth day of February 2005 , 2864, by and between CITY OF

LONG BEACH, a municipal corporation, acting by and through its
Board of Harbor Commissioners ("City"), pursuant to Ordinance No.

HD- 1925 | adopted by said Board at its meeting of January 10, 2005

2004, and OXBOW CARBON & MINERALS LLC, a Delaware limited liability
company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION,
a Delaware corporation ("Lessee").
1. RECITALS:
1.1 City and Lessee entered into a lease for
certain premises on Pier G on June 29, 1990 (HD-4757).
The lease'was amended on February 29, 1996 (HD-4757A)and
December 23, 2003 (HD-4757B). The lease, as so amended,
is hereinafter referred to as the “Amended Lease”.
1.2 Lessee has géquested rent relief from City,
due, in substantial part, to amended South Coast Air
Quality Management District Rule 1158 and ABA1775 which
prevented Lessee from using the premises for the
uncoveréd storage and handling of coke as of January 1,
2001. ’
1.3 Lessee has also requested to be reimbﬁrsed
for its construction of conveyors at Pad 14 and to
thereafter convey title to such conveyors to City.
1.4 City is willing to grant Lessee rent relief
and to reimburse Lessee for the construction of conveyors

on the terms and conditions set forth herein.-

1 e HD-4757C
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2. Paragraph 6.1.1 of the Amended Lease is amended and

restated in its entirety to read as follows:

“6.1.1 The word “lease year” as used herein shall

mean the twelve (12) consecutive month period commencing

on July 1 of each calendar year during the term hereof
and ending on the following June 30. Any period which is
less than a lease year shall be deemed and called a
“partial lease year.” For any partial lease year, ground
rent (as defined in paragraph 6.2) and the Guaranteed
Minimum Annual Throughput (as defined in paragraph 6.4)
shall be prorated on the basis of a three hundred and

sixty-five (365) day year.”

3. Paragraph 6.2 of the Amended Lease is amended and

restated in its entirety to read as follows:

“6.2(a) For the period commencing January 1, 2001
and ending upon December 31, 2004, Lessee shall pay to
City as ground rent the sum of Twenty-four Thousand
Dollars ($24,000.00) per.lease year, payable in advance
on each July 1lst.

6.2(5) For the period commencing January 1, 2005
and ending upon the earlier of: (i) the date City accepts
ownership of the Pad 14 Conveyors (as described in
paragraph 92.6); or (ii) January 1, 2006, Lessee shall
pay to City as ground rent the sum of One Hundred Thirty-
eight Thousand Six Hundred Dollars ($138,600.00) per
lease year, payable quartérly in advance on each July
1%t, October 1°%, January 1°%%, and April 1°t.

6.2(c) For the period commencing with the earlier
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of: (i) the date City accepts ownership of the Pad 14
conveyors (as described in paragraph 9.6); or (ii)
January 1, 2006, and ending on June 30, 2009, Lessee
shall pay to City as ground rent the sum of Two Hundred
Eighty-two Thousand Seven Hundred Forty-four Dollars
($282,744.00) per lease year, payable quarterly in
advance on each July 1%, October 1%%, January 1°%, and
April 1°%; however, and notwithstanding any other
provision, the ground rent for the period specified in
this paragraph 6.2 (c) shall be adjusted annually on July
lst of each lease year without further action of the
parties. Said adjustment shall be made by comparing the
Consumer Price Index for All Urban Consumers ((base years
1982-84 = 100) for Los Angeles - Anaheim. - Riverside,
published by the United States Department of Labor,
Bureau of Labor Statistics (“Index”), which is published
for the month of January .of the then current year
(“Current Index”), and with the Index published for
January 2005 (“Beginning Index”). The adjusted rent
shall be determined by multiplying the original rent by
a fraction, the numerator of which is the Current Index
and the denominator of which is the Beginning Index.
Notwithstanding the foregoing, the adjusted rent shall
not be less than the original rent.

6.2(d) Ground rent for any segment of the term
subsequent to June 30, 2009, shall Dbe subject to
renegotiation and arbitration in accordance with

paragraph 8 of the Amended Lease.
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6.2(e) Any overpayments of ground rent made by
Lessee prior to the execution of this Third Amendment as
regards the Amended Lease shall be applied to future
ground reﬁt obligations under the Amended Lease or to
Lessee’s financial obligations under the following other
leases that Lessee has with City - HD-4239, HD-6282, and

HD-4638 - but shall not be refunded.”

4. Paragraph 6.4 of the Amended Lease is amended and

restated in its entirety to read as follows:

“6.4. For the period commencing with the earlier of
(1) the date City accepts ownership of the Pad 14
Conveyors (as described in paragraph 9.6); or (ii)
January 1, 2006, and ending on June 30, 2009, Lessee
guarantees that it will ship from the Premises or by
direct loading to vessel from truck or rail car five
hundred thousand (500,000) metric tons of petroleum coke
or other dry commodities (“product”) per lease vyear
("Guaranteed Minimum Annual Throughput” or “GMAT”). If
Lessee has not, by the end of each lease year, shipped
quantities of product from the Premises or by direct
loading to vessel from truck or rail car at least equal
to the GMAT, Lessee shall pay to City, within thirty (30)
days after the end of said lease year, a sum which shall
be calculated by multiplying the difference in quantity
between the GMAT and the actual quantity shipped (the
“throughput deficiency”) times a rate calculated by
multiplying each of the wharfage and shiploader charges

established in City’s Tariff No. 4, Items 356 and 515
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which were in effect during said lease year times the
number of days each of said rates was in effect divided
by 365 (the “average Tariff rate”). If said sum is paid
within said thirty (30) days, Lessee’s failure to ship
the specified minimum quantities of product from the
Premises or by direct loading to vessel from truck or
rail car shall not étherwise constitute a default of its
obligations hereunder. GMAT for the period commencing
January 1, 2001 through the earlier of: (i) the date City
accepts ownership of the ‘Pad 14 Conveyors (as described
in Paragraph 9.6); or (ii) January 1, 2006, is waived.
GMAT for any segment of the term subsequent to June 30,
2009 is subject to renegotiation and arbitration in

accordance with paragraph 8.”

5. Paragraph 9.6 of the Amended Lease is added and reads

as follows:

“9.6 Lessee shall construct Pad 14 Replacement
Conveyers (“Pad 14 Conveyors”) as described in Exhibit
“B” attached hereto and incorporated herein by this
reference. The Pad 14 Conveyors shall be constructed in
accordance with plans and specifications approved in
writing by the Executive Director or his designee. The
review and any approval by the Executive Director or his
designee of such plans and specifications are solely for
the benefit of City and Lessee shall be solely
responsible for the design and construction of the Pad 14
Conveyors. The Pad 14 Conveyors shall be subject to such

conditions or limitations as may be set forth in a Harbor



Telephone (562) 570-2200

333 West Ocean Boulevard
Long Beach, California 90802-4664

Robert E. Shannon
City Attorney of Long Beach

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Development Permit issued by the Board of Harbor
BEh e
Commissioners in accggg‘ eﬁprovisions of Section 1215 of
the Long Beach City Charter. Construction of the Pad 14
‘Conveyors shall be accomplished in accordance with the
laws governing “public works.” Lessee acknowledges that
the reiﬁbursement provided by this paragraph 9.6 makes
this work paid for in whole or part out of Public funds
within the meaning of California Labor Code §1720. City
may provide information to Lessee regarding laws and
practice pertaining to “public works,” but Lessee shall
remain solely responsible for compliance with laws
governing “public works.” Upon Lessee’s completion of
the construction of the Pad 14 Conveyors and City’s
completion of its audit of Lessee’s costs of such
construction, City shall reimburse Lessee for those third
party expenses reasonably incurred by Lessee in
constructing the Pad 14 Conveyors; however, and
notwithstanding any other provision, City’s obligation
to reimburse Lessee for its third party expenses
reasonably incurred in constructing the Pad 14 Conveyors
shall not exceed Two Million Two Hundred Fifty-eight
Thousand Dollars ($2,258,000). City agrees to complete
its audit within ninety (90) days after Lessee completes
construction of the Pad 14 Conveyors and submits all
appropriate documentation. Concurrent with City’s
reimbursement to Lessee of Lessee’s third party expenses
reasonably incurred in constructing Pad 14 Conveyors,

Lessee shall: (i) convey title to the Pad 14 Conveyors to
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City pursuant to a Bill of Sale, the form of which is
attached hereto as Exhibit “C” and incorporated herein by
this reference: (ii) provide City with “as-built”
drawings of the Pad 14 Conveyors signed by a California
licensed professional engineer; and (iii) provide City
with copies of operation and maintenance manuals for the
Pad 14 Conveyors. During construction of the Pad 14
Conveyors, Lessee, at 1its cost, shall procure and
maintain Builder’s Risk Insurance to cover “all risk” of
physical loss to the Pad 14 Conveyors providing coverage
for loss vor damage from collapse including collapse
resulting from design error. The value insured shall
cover one hundred percent (100%) of the completed
contract cost and shall be maintained until Lessee
conveys title to the Pad 14 Conveyor§ to City. In
addition, during the term of the Amended Lease, as
amended from time to time, Lessee, at its cost shall
procure and maintain property insurance on an “All Risk”
basis equal to the full replacement cost of the Pad 14
Conveyors with no coinsurance clause. The policy or
policies of insurance required by this paragraph 9.6
shéll be endorsed, as follows:
(a) Waiver of Subrogation: A walver of

subrogation stating that the insurer waives

all rights of subrogation against City and its

commissioners, employees, and agents.

(b) Cancellation: The policy or policies

shall not be cancelled or the coverage reduced
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until a thirty (30) day written notice of
cancellation has been served upon the
Executive Director of the Harbor except ten
(10) days shall be allowed for non-payment of
premium.

(c) Loss Payee: Losses payable under the
policy or policies shall be adjusted with the
Named Insured and paid to City as 1its
interests may appear.

As between Lessee and City, Lessee, at its sole cost and
expense, shall keep in good order, condition and repair
the Pad 14 Conveyors and evéry part thereof, structural
and nonstructural (whether or not such part of the Pad 14
Conveyors requiring repair, or the means of repairing the
same are reasonably or readily accessible to Lessee, and
whether or not the need for such repairs'occurs as a
result of one or more defects, patent or latent, in the
Pad 14 conveyors, and whether or not such repairs are
covered or not covered by a manufacturer’s warranty).
Lessee’s obligations pursuant to this paragraph 9.6 are
in addition to those set forth in paragraph 10 of the

Amended Lease.”

6. Except as otherwise stated herein, all of the other
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terms and conditions of the Amended Lease shall remain unchanged

and in full force and effect.

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company,
as successor to APPLIED INDUSTRIAL
MATERIALS CORPORATION, a Delaware

corporation
Aé— &émﬁé/al\l,” 2004 By: (" N )
Namé: A7 osc b Lo g aRD/
Titd et (4ck-Ffris~ oSy m CopyrltSsvsss

, 2004 By: ézi{ﬂz,f)/hipegca_.

Name: Erund < (Jwpes
LY. ' = Loty Coast

“Lessee”

CITY OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

Z -t , 200{ By: W&

Richard D. Steinke
Executive Director
Long Beach Harbor Department

\\Cityll

The foregoing Third Amendment to Lease is hereby approved

as to form.

L 7 . '200/4/

ROBERT E ANNON, City Attorney
By:

7

—"CHarles M. Gale, Deputy

CMG : rmb
A-4\12-15-04 (APPLIEDTHIRDAMD.WPD)03-01630
L:\APPS\CtyLaw32\WPDOCS\D022\P003\00067684 .WPD



CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

State of California

County of LOS ANGELES ss-
On /2//'5/‘2 OOY  petore  me, SHEILAH CRACEDA, /\b’ﬂ}ﬁ’y Pi/BLjC.
Date Name and Ttle of Offlcer (e.g., “Jane Doe, Notary Public’ ")

personally appeared UOQEDH LOM

Name(s) of Signer(s}

Ij{ersonally known to me

[ proved to me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are subscribed
to the within instrument and acknowledged to me that
he/shefthey executed the same in his/her/their
authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted,
executed the instrument.

WITNESS my hand and official seal.

Place Notary Seal Above

Signalw€ ot Notary Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Documen

Title or Type of Document: /A D AULIENDNENT 1D LEASE

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer's Name:

0 Individual O Individual

O Corporate Officer — Title(s): [0 Corporate Officer — Title(s):

(J Partner — [ Limited [0 General O Partner — [ Limited [0 General
[ Attorney in Fact Tope,e O Attorney in Fact Topere
O Trustee O Trustee

[J Guardian or Conservator {0 Guardian or Conservator

] Other: 0 Other:

Signer Is Representing: Signer Is Representing:

R R R RIS

© 2004 National Notary AS:OCIatIOI’l * 9350 De Soto Ave., PO Box 2402 « Chatsworth CA 91313-2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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State of California

Aes AnvéELtes

SS.

Stpeey A. RebA24, work oy Fublie.

lame and Title of Officer (e.g., “Jane Doe, Notanf Public”)

ERVIN ClnTon JVERS

County of

On /'2//6 /'?00 Y . before me,
Dte

personally appeared

Name(s)’of Signer(s)

STACEY A. REBAZA
Commission # 1395383
Notary Public - Catifornia

Aoy Los Angeies County T
i 255> MyComm.ExpuesJon2'l.2007!

Place Notary Seal Above

OPTIONAL

(1 personally known to me

proved to me on the basis of satisfactory evidence
to be the persgn(s) whose name(s) js/are subscribed
to the within instrument and acknowledged to me that
belshe/they executed the same in his/her/their
authorized cagacrgy(les) and that by pis/her/their
signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted,
executed the instrument.

WITNESS my hand and official seal.

A. Hrbora_

Signature of Notaryﬂ:lic

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

THRD AMERVOMENT 7D LERSE

Document Date:

Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)
Signer’'s Name:

O Individual

[O Corporate Officer — Title(s):

3 Partner — [ Limited [0 General EREIIEREING
0 Attorney in Fact Topere
O Trustee

[0 Guardian or Conservator

O Other:

Signer Is Representing:

Signer's Name:

O Individual

[Od Corporate Officer — Title(s):

O Partner — [J Limited {1 General
O Attorney in Fact Topere
O Trustee

[0 Guardian or Conservator

O Other:

Signer Is Representing:

© 2004 Natlonal Notary As;oclatlon 9350 De Soto Ave., P.O. Box 2402 « Chatsworth, CA 91313- 2402

Item No. 5907 Reorder: Call Toll Free 1-800-876-6827



EXHIBIT "A" TO BILL OF SALE
Pad 14 Replacement Conveyors

Summary Scope of Work

The scope of work for the replacement of conveyors at Pad 14 includes the engineering,
procurement, building permitting, fabrication, erection and commissioning of enclosed
elevating conveyors C12 and C13, shuttle conveyor C13B, the enclosed Transfer Tower
for transfer of material from C12 to C13, the rock ladders, foundations for all of the
foregoing, C13B maintenance access and emergency egress platforms and ladders, a
motor control center building, electrical feeders, motor control center, lighting, control
hardware, dust suppression systems and associated utility services for all of the foregoing,
including interfaces to existing Pad 14 systems.

Conveyors C12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures,
supported on steel bents set on concrete foundations. Shuttle conveyor C13B is a 48"
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly
enclosed with metal siding and set on a concrete foundation, probably including driven
piling. The rock ladders are constructed of structural steel and are set on concrete
foundations that straddle the existing reclaim tunnel. The electrical system includes a
motor control center building with feeder from the existing main switchgear. The motor
control center will include integral variable speed drive equipment and integral controls
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily
furnished as part of conveyor systems; all electrical systems will be classified Class 2,
Division 1, Group F.

All of the facilities will be finished to a standard consistent with industrial bulk materials
facilities located in a shoreline environment.

Engineering for the project includes the following elements that are not subject to
competitive bidding requirements: '

Conveyor systems detail engineering including
Site survey

Geotechnical investigation

Bid administration for construction bids

The construction of the conveyors, including procurement, building permitting, fabrication,
erection and commissioning of the facilities described above will be awarded via
competitive bidding.

CMG:rmb ]
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EXHIBIT "B"
Pad 14 Replacement Conveyors

Summary Scope of Work

The scope of work for the replacement of conveyors at Pad 14 includes the engineering,
procurement, building permitting, fabrication, erection and commissioning of enclosed
elevating conveyors C12 and C13, shuttle conveyor C13B, the enclosed Transfer Tower
for transfer of material from C12 to C13, the rock ladders, foundations for all of the
foregoing, C13B maintenance access and emergency egress platforms and ladders, a
motor control center building, electrical feeders, motor control center, lighting, control
hardware, dust suppression systems and associated utility services for all of the foregoing,
including interfaces to existing Pad 14 systems.

Conveyors-C12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures,
supported on steel bents set on-concrete foundations. Shuttle conveyor C13B is a 48"
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly
enclosed with metal siding and set on a concrete foundation, probably including driven
piling. The rock ladders are constructed of structural steel and are set on concrete
foundations that straddle the existing reclaim tunnel. The electrical system includes a
motor control center building with feeder from the existing main switchgear. The motor
control center will include integral variable speed drive equipment and integral controls
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily
furnished as part of conveyor systems; all electrical systems will be classified Class 2,
Division 1, Group F.

All of the facilities will be finished to a standard consistent with industrial bulk materials
facilities located in a shoreline environment.

Engineering for the project includes the foliowing elements that are not subject to
competitive bidding requirements:

Conveyor systems detail engineering including
Site survey

Geotechnical investigation

Bid administration for construction bids

The construction of the conveyors, including procurement, building permitting, fabrication,
erection and commissioning of the facilities described above will be awarded via
competitive bidding.

CMG:rmb
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BILL OF SALE

FOR VALUABLE CONSIDERATION, the receipt of which is acknowledged, OXBOW
CARBON & MINERALS LLC, a Delaware limited liability company, as successor to
APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation (“Lessee”),
hereby sells, conveys, releases and quitclaims to the CITY OF LONG BEACH, a municipal
corporation, acting by and through its Board of Harbor Commissioners (“City”), the Pad 14
Replacement Conveyors described in Exhibit “A” attached hereto (“Property”).

This sale of property is pursuant to paragraph 9.6 of that certain lease for certain premises
on Pier G on June 29, 1990 (HD-4757), as amended on February 29, 1996 (HD-4757A),
December 23, 2003 (HD-4757B), and , 200_ (HD-4757C). The lease as
so amended is hereinafter referred to as the “Amended Lease.” Lessee has received the
reimbursement required to be paid by City under paragraph 9.6 of the Amended Lease.

Lessee represents and warrants as follows:

1. Lessee has full power and authority to execute and deliver this
Bill of Sale conveying title to the Pad 14 Conveyors to City.

2. The Bill of Sale will convey to City good and marketable title to the Pad 14
Conveyors described herein, free and clear of any liens, charges and
security interests.

Nothing in this Bill of Sale shall be deemed to waive or impair any rights of the City or any
restrictions upon Lessee relating to or arising out of the Amended Lease with respect to
the Property.

.OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company, as successor
to APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware corporation

, 2004 By:
Name:
Title:

, 2004 By:
Name:

Title:

“Lessee’
CMG:rmb
A-4\11-23-04(APPLIEDBIL.SAL)03-01630
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FIFTH AMENDMENT TO LEASE

THIS FIFTH AMENDMENT TO LEASE (‘Fifth Amendment”) is made and
entered into as of March 21 ,2012, by and between the CITY OF LONG

BEACH, a municipal corporation, acting by and through its Board of Harbor
Commissioners (“City”), pursuant to Ordinance No. HD-2118 adopted by the Board at its
meeting of February 6  ,2012, and ULTRAMAR INC,, a Nevada corporation

(“Lessee”).
1. This Fifth Amendment is made with reference to the following facts
and objectives:
1.1 In a Lease dated December 1, 2000 (Harbor Document No.
HD-6406), City leased the Premises located on Pier G in the Harbor District of the
City of Long Beach for use as a petroleum coke storage facility. The Lease was
amended on May 2, 2003 (HD-6406A), June 10, 2004 (HD-6406B), May 14, 2007
(HD-6406C) and July 16, 2008 (HD-6406D) (collectively, the “Amended Lease”).
1.2 The parties intend by this Fifth Amendment to acknowledge
the exercise by Lessee of the first of two Option Periods under the Lease,
commencing January 1, 2011 and ending December 31, 2015 (“first Option
Period”), and to set forth their agreement regarding compensation and insurance
provisions for such first Option Period.
1.3 Teﬁns used and not otherwise defined in this Fifth
Amendment shall have the meanings given thereto in the Amended Lease.
2. On May 24, 2010, Lessee exercised the first Option Period,
extending the Lease to December 31, 2015.
3. Effective January 1, 2011, paragraph 5 of the Amended Lease is

hereby amended to read, in its entirety, as follows:

“5. COMPENSATION: As compensation for use of the

1 HD-6406E
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Premises, Lessee shall pay to City, without deduction, setoff, prior notice
or demand: (i) monthly land rent; plus (ii) one hundred percent (100%) of
all charges set forth in City’s Port of Long Beach Tariff No. 4, as said Tariff
now exists or may in the future be amended (‘Tariff'), which are applicable
to the storage and movement of bulk commodities through the Premises,
subject to a guaranteed minimum annual throughput. For the first Option
Period (January 1, 2011 through December 31, 2015), the monthly land
rent shall be $20,502 (subject to paragraph 5.1) and the guaranteed
minimum annual throughput (‘GMAT') for each year of the first Option
Period shall not be less than ninety percent (90%) of Lessee's coke
production at its Wilmington refinery, subject to the throughput capacity of
the Premises, but in no event less than 450,000 metric tons per year.
Lessee shall provide or cause to be provided, whether through sublessee
or otherwise, within ten (10) days following the end of each month: (i)
written reports to City's Finance Division verifying the throughput
applicable to the storage and movements of bulk commodities through the
Premises; and (i) confirmation of Lessee's coke production at its
Wilmington refinery.
“If the actual throughput for any year is less than the GMAT,
Lessee shall pay to City, within thirty (30) days after the end of said year,
without deduction, setoff, prior notice or demand, a sum calculated by
multiplying the difference between the GMAT and the actual throughput
times the sum of the then-current applicable wharfage and shiploader
charges established in City's Tariff No. 4, ltems 356 and 515.
“6.1 An annual adjustment (‘adjustment’ or ‘CPI
Adjustment’) shall be made to the monthly land rent as of each
anniversary of January 1, 2011 (“Adjustment Date”). Said

adjustment shall be made by comparing the Consumer Price Index

2
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for All Urban Consumers (base year 1982=100) for Los Angeles-
Riverside-Orange County, California, published by the United
States Department of Labor, Bureau of Labor Statistics ('Index’),
which is published for the date nearest the Adjustment Date
(‘Current Index'), with the Index published for the date nearest
January 1, 2011 (‘Beginning Index’). If the Current Index has
increased over the Beginning Index, the monthly land rent effective
for the then-current lease year shall be set by multiplying the
monthly land rent set forth above by a fraction, the numerator or
which is the Current Index and the denominator of which is the
Beginning Index; provided, in no event shall the monthly land rent
adjusted to reflect such CP| Adjustment be less than the monthly
land rent for the previous year. If the Index is discontinued or
revised during the term, such other government index or
computation shall be used in order to obtain substantially the same
result as if the Index had not been discontinued.

“6.2 All delinquent installments of rent and other
payments due the City shall bear interest at the rate then in effect in
Tariff No. 4 for delinquent payments and shall be subject to the
penalty provisions of Tariff No. 4. Rent payments are delinquent if
remaining unpaid on the tenth calendar day of the month for which
due. Tariff charges are due as accrued, and any deficiency in the
GMAT is due within thirty days after the conclusion of the period to
which it is applicable. With the exception of rent payments, all
invoices issued by City are due and payable upon presentation,
and any such invoice remaining unpaid the thirtieth day after the

date of issue shall be considered delinquent.”

4. Effective upon execution of this Fifth Amendment, paragraph 14 of

3
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the Amended Lease is hereby amended to read, in its entirety, as follows:

“14. As a condition precedent to the effectiveness of the
Lease, Lessee shall procure and maintain in full force and effect during the
term of the Lease, the following policies of insurance.

(@) Commercial General Liability Insurance which
affords coverage at least as broad as Insurance Services Office
'‘occurrence’ form CG 00 01 with minimum limits of $5,000,000 per
occurrence, and if written with an aggregate, the aggregate shall be
double the per occurrence limit required by this Lease. The policy
shall include coverage for (1) products - completed operations; (2)
contractual liability; (3) independent contractors; (4) third party action
over claims; and (5) explosion, collapse or underground hazard
(XCU). Defense costs shall be excess of limits.

(b)  Automobile Liability Insurance with coverage at
least as broad as Insurance Services Office Form CA 0001 covering
‘Any Auto’ (Symbol 1) with minimum limits of $1,000,000 each
accident. |

()  Environmental Impairment Liability Insurance to
include onsite and offsite coverage for bodily injury (including death
and mental anguish), property damage, defense costs and cleanup
costs with minimum limits of $5,000,000 per loss and $10,000,000
total all losses. A time element provision is acceptable for this
coverage. Non-owned disposal site coverage shall be provided if
handling, storing or generating hazardous materials or any
material/substance otherwise regulated under environmental
laws/regulations.

(d) Workers' Compensation Insurance, as required

4
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by the State of California and Employer's Liability Insurance with a
limit of not less than $1,000,000 per accident for bodily injury and
disease, and any required coverage under the U.S. Longshoremen’s
and Harbor Workers' Compensation Act (USL&H) for employees
performing services covered by said Act.

“Insurance policies will not be in compliance with the Lease if
they include any limiting endorsement that have not been approved -in
writing by City.

“The policy or policies of insurance for Commercial General
Liability, Automobile Liability and Environmental Impairment Liability shall
contain the following provisions or be endorsed to provide the following:

(1) The Indemnified Parties shall be additional
insureds with regard to liability and defense of suits or claims arising
out of the Lease.

Additional insured endorsements shall not:

i. Be limited to ongoing operations;
ii. Exclude contractual liability;
iii. Restrict coverage to the sole liability of

Lessee;

iv. Contain any other exclusion contrary to
the Lease.

(2)  This insurance shall be primary and any other
insurance, deductible, or self-insurance maintained by the
Indemnified Parties shall not contribute with this primary insurance.

(3)  The policy shall not be canceled or the coverage
reduced until a thirty (30) day written notice of cancellation has been
served upon the Executive Director of the Harbor Department except

notice of ten (10) days shall be allowed for non-payment of premium.

5
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“The policy or policies of insurance for Workers'
Compensation shall be endorsed, as follows:

(1) A waiver of subrogation stating that the insurer
waives all rights of subrogation against the Indemnified Parties.

(2) The policy or policies shall not be canceled or
coverage reduced until a thirty (30) day written notice of cancellation
has been served upon the Executive Director of the Harbor except
notice of ten (10) days shall be allowed for non-payment of premium.

“Any deductible or self-insured retention must be approved in
writing by the Executive Director and shali protect the Indemnified Parties in
the same manner and to the same extent as they would have been
protected had the policy or policies not contained a deductible or
self-insured retention.

“Lessee shall deliver either certified copies of the required
policies or endorsements on forms approved by the City (‘evidence of
insurance’) to the Executive Director for approval as to sufficiency and as to
form. At least fifteen (15) days prior to the expiration of any such policy,
evidence of insurance showing that such insurance coverage has been
renewed or extended shall be filed with the Executive Director. If such
coverage is canceled or reduced, Lessee shall, within ten (10) days after
receipt of written notice of such cancellation or reduction of coverage, file
with the Executive Director evidence of insurance showing that the required
insurance has been reinstated or has been provided through another
insurance company or companies.

“The coverage provided shall apply to the obligations
assumed by the Lessee under the indemnity provisions of this Lease, but
this insurance provision in no way limits the indemnity provisions and the

indemnity provisions in no way limit this insurance provision.
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“Lessee agrees to suspend and cease all operations
hereunder during such period of time as the required insurance coverage is
not in effect and evidence of insurance has not been approved by the City.
The City shall have the right to withhold any payment due Lessee until
Lessee has fully complied with the insurance provisions of this Lease.

“Each such policy shall be from a company or companies with
a current A.M. Best's rating of no less than A:VIl and authorized to do
business in the State of California, or otherwise allowed to place insurance
through surplus line brokers under applicable provisions of the California
Insurance Code or any federal law.

“If coverage is written on a claims-made basis, the retroactive
date on such insurance and all subsequent insurance shall coincide with or
precede the effective date of the Lease and continuous coverage shall be
maintained or Lessee shall obtain and submit to City an extended reporting
period endorsement for a period of at least three (3) years from termination
or expiration of this Lease.

“Upon expiration or termination of coverage of required
insurance, Lessee shall procure and submit to City evidence of ‘tail’
coverage or an extended reporting coverage period endorsement for the
period of at least three (3) years from termination or expiration of this

Lease.”
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5. Except as expressly provided in this Fifth Amendment, the terms and

conditions of the Amended Lease remain unchanged and in full force and effect.

ULTRAMAR INC., a Nevada corporation

DECEHAA 2, 2011 By: %/C_.

Name: “TJoe Geordes
Title: &V e call

PDECEL1465L [z 2011 By: #\&%QM

Name: Y BRecofirc
APPROVED Title: SYP N+ SECRENRY

LEGAL
M LESSEE

=
CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbog Commissioners

P9l 201 By:

Richard D. Steinke
Executive Director
Long Beach Harbor Department

CITY
The foregoing document is hereby approved as to form.

@ ROBERT E. SHANNON, City Attorney

Mo 12 201;% By: &W//%/WL

Tiffani L. Shin, Deputy

TLS:arh 08/02/11 #A08-01107
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State of Gatifernia / (A CLt

County of 16 /%/@L

On /Q‘””?///

Date

personally appeared

before me,

[ Here Ingért Name and Title of the Officer

<y %/A

Name(s) of Signer(s)

KRISTINA D, REINHA
Notary Public, State of "rae?(as
My Commigsion Expires

SOmeet 21, 2012

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

Signature:

Place Notary Seal and/or Stamp Above

WITNESS my Aand and official seal

OPTIONAL

<

| certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correct.

Signature of Notary Public

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date:

Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name:

Signer’s Name:

[OJ Corporate Officer — Title(s):

O Individual

(] Partner — [ Limited [(J General
[0 Attorney in Fact

[J Trustee

[1 Guardian or Conservator

1 Other:

Signer Is Representing:

RIGHT THUMBPRINT
OF SIGNER
Top of thumb here

[l Corporate Officer — Title(s):

O Individual

O Partner — 1 Limited [ General
{1 Attorney in Fact

[ Trustee

(1 Guardian or Conservator

(1 Other:

Signer |s Representing:

RIGHT THUMBPRINT
OF SIGNER

Top of thumb here

2008 Natlonal Nolary Association = 9350 De Soto Ave., P.O. Box 2402 s Chatsworth, CA 91313-2402 « www.NalionalNotary.org
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State of Gatifermier TL)%

County of B%M
On M QMM |1" Mll -before me, M’O“Vl BWA@G NOﬁWM ‘P‘Albh&

Date Here Insbr\ Name and Titigf the Officer

AR RTINS

SN

personally appeared BV

J Name(s) of Signer(s)

SRS

NOYRIANS

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/shefthey executed the same in
his/her/their authorized capacity(ies), and that by
his/herftheir signature(s) on the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

RS

MOLLY BARNES
Notary Public > I certify under PENALTY OF PERJURY under the

SIATE OF TEXAS laws of the State of California that the foregoing
My Comm. Exp. 09-20-2013 paragraph is true and correct.

MAAAAAAAAAAAALAAAA AL

A A A D N D R D DD ERDARS

2R

WITNESS my hand and official seal.

Signature: WMW%

Place Notary Seal Above v @'-alure of Nolary Public
OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:
Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:
[0 Corporate Officer — Title(s): {1 Corporate Officer — Title(s):
O Individual 0 Individual
[0 Partner — [ Limited '] General | Top of thumb here (I Partner — O3 Limited [ General | Top of thumb here
[J Attorney in Fact [ Attorney in Fact

[0 Trustee 1 Trustee

1 Guardian or Conservator (] Guardian or Conservator
[0 Other: O Other:
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Signer |s Representing: Signer Is Representing:
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Robert E, Shannon
City Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664

Telephone (562) 570-2200

10
11
12
13
14
15
16
17
18
19
20
21
22
23

FIRST AMENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASE (“First Amendment”) is made

and entered into as of May 2 , 2003, by and between the

CITY OF LONG BEACH, a municipal corporation, acting by and through
its Board of Harbor Commissicners (“City”), pursuant to Ordinance

No. HD- 1880 adopted by said Board at its meeting of March 31 r

2003, and ULTRAMAR INC., a Nevada corporation(“Lessee’).
1. This First Amendment 1s made and entered into with
reference to the following facts and objectives:
1.1. In a Lease dated December 1, 2000 (Harbor
Debartment Document No. HD-6406), City leased the
Premises located on Pier G in the Harbor District of the
City of Long Beach for use as a petroleum coke storage
facility.
1.2. The parties intend by this First Amendment to
Lease to amend paragraph 7 relating to the commencement
and completion dates of the replacement of the coke
storage building and appurtenances.
2. The second sentence of paragraph 7 of said Lease 1s

hereby amended to read, in its entirety as follows:

“Lessee shall use best commercial efforts to obtain all
necessary permits and to complete such removal and new

construction on or before December 31, 2003.”7

/7
//

1 Document No. HD-6406A




Robert E. Shannon
City Attorney of Long Beach

Telephone (562) 570-2200

333 West Ocean Boulevard
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3. Except as expressly provided in this First
Amendment the terms and conditions of the Lease shall remain

unchanged and in full force and effect.

ULTRAMAR INC.,
a Nevada corporation

fu £ G

M prdn 10,

2003 By: A
Name: Gaq L.Qéwﬂmf;hﬂp” N
Title: (hihd Efocadive Ofd ond Pagila
{ i - > i
fAﬁVW\;G , 2003 By: éé(¢ﬁ42~w*Kfi;”éfdw'“--
Name: _Williga K ¥logg
Title: ExXelahe \iG {wcdial
LESSER APPROVED W¢J
mliliw
CITY OF LONG BEACH, a municipal
corporation, by and through 1its
Board of Harbor Commissioners
J-2— . 2003 By:7é£Z;:?véZZl;:gEi::£Z;

b Richard D. Steinke,

CITY

Executive Director

Long Beach Harbor Department

This document is hereby approved as to form.

SHANNO

ROBERT )E.

N,/@ity Attorney
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Charles M. Gale,

Deputy




State of Gatiformia 4\ Nl

County of 406

On DO\ oy \'0i 203 before me, |

Date Name and Title of Off

personally appeared Savy \o - A‘\“\*\M( LAY
J ' N Na}ne(s) of Signer(s)
@Personally known to me
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FOURTH AMENDMENT TO LEASE

THIS FOURTH AMENDMENT TO LEASE (“Fourth Amendment’) is made
and entered into as of July 16 , 2008, by and between the CITY OF LONG

BEACH, a municipal corporation, acting by and through its Board of Harbor
Commissioners (“City”), pursuant to Ordinance No. HD-2024 adopted by the Board at its
meeting of June 9 , 2008, and ULTRAMAR, INC., a Nevada corporation

(“Lessee”).
1. This Fourth Amendment is made with reference to the following facts -
and objectives:

1.1 In a Lease dated December 1, 2000 (Harbor Document No.
HD-6406), City leased the Premises located on Pier G in the Harbor District of the
City of Long Beach for use as a petroleum coke storage facility. The Lease was
amended on May2,2003 (HD-6406A), June 10,2004 (HD-6406B) and
May 14, 2007 (HD-6406C) (collectively, the “Amended Lease”).

1.2 In the Lease, the parties agreed, among other things, that “the
guaranteed minimum aggregate throughput for such five years [January 1, 2001
through December 31, 2005] shall be equal to wharfage charges on 1,875,000
metric tons of cargo.”

1.3 In the Lease, Lessee also agreed to “remove the existing coke
storage building and [to] construct a new, fully enclosed coke handling and storage
facility of not less than 50,000 metric tons capacity.”

1.4 Lessee has constructed the facility described in
paragraph 1.3; however, Lessee has advised City that such construction was
delayed for seven months beyond the anticipated completion date, due in large
part to difficulty in obtaining a permit from the Long Beach Fire Department (and
the additional time to incorporate the extra steel required by the Fire Department)

and delays resulting from structural issues associated with the tunnel, which

1
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structural issues did not arise until construction was near completion.

1.5 Further, Lessee did not generate any throughput during
construction at the facility described in paragraph 1.3, contrary to the parties’
expectations of 300,000 metric tons during construction. See Memorandum to
Board of Harbor Commissioners dated October 16, 2000.

1.6 Based on the foregoing, the parties intend by this Fourth
Amendment to Lease to amend the compensation provisions of the Amended
Lease for the period January 1, 2001 through December 31, 2005.

2. For the period January1,2001 through and including

December 31, 2005, paragraph 5 of the Amended Lease is hereby amended to read, in

its entirety, as follows:

“5. COMPENSATION: As compensation for use of the

Premises, Less shall pay to City: (i) monthly land rent; plus (ii) one

hundred percent (100%) of all charges set forth in City’s Port of Long

Beach Tariff No. 4 (‘Tariff’), as said Tariff now exists or may in the future

be amended, which are applicable to the storage and movement of bulk

commodities through the Premises, subject to a guaranteed minimum.

For the first five-year segment of the term, the base monthly land rent

shall be $15,594 and the guaranteed minimum aggregate throughput for

such five years shall be equal to wharfage charges on 1,358,044 metric
tons of cargo.

“5.1  The land rent shall be adjusted for each year of

the term and for each year of each Option Period, if exercised.

Said adjustment shall be made by comparing the Consumer Price

Index for All Urban Consumers (base year 1982=100) for

Los Angeles-Riverside-Orange County, published by the United

States Department of Labor, Bureau of Labor Statistics (‘Index’),

2
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which is published for the date nearest the beginning of the new
segment of the term (‘Current Index’), with the Index published
nearest the date of commencement of the original lease term
(‘Beginning Index’). If the Current Index has increased over the
Beginning Index, the monthly rental payments for the years in the
then-current segment of the term shall be set by multiplying the
monthly rental set forth above by a fraction, the numerator of which
is the Current Index and the denominator of which is the Beginning
Index; provided, in no event shall the monthly rental be less than
the original monthly rental. If the Index is discontinued or revised
during the term, such other government index or computation shall
be used in order to obtain substantially the same result as if the
Index had not been discontinued.

“5.2  All delinquent installments of rent and other
payments due the City shall bear interest at the maximum rate
allowed by law. Rent payments are delinquent if remaining unpaid
on the tenth calendar day of the month for which due. Tariff
charges are due as accrued, and any deficiency in the guaranteed
minimum aggregate throughput, which the parties have calculated
to be $1,233,839 for the five (5) year period of January 1, 2001
through December 31, 2005, is due within fifteen (15) days after the
execution of the Fourth Amendment to Lease. Upon City’s receipt
of said $1,233,839 within such period, no further compensation for
either monthly land rent or for charges set forth in the Tariff which
are applicable to the storage and movement of bulk commodities
through the Premises shall be due from Lessee to city for the
period of January 1, 2001 through and including
December 31, 2005.”

L\Apps\CtyLaw32\WPDocs\DO10\P007\00126568.00C
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3. Except as expressly provided in this Fourth Amendment, the terms
and conditions of the Amended Lease remain unchanged and in full force and effect.
Without limiting the generality of the foregoing, paragraphs 2 and 3 of the Third
Amendment to Lease (HD-6406C) are not changed by this Fourth Amendment.

ULTRAMAR, INC., a Nevada corporation ***gT

om0

Ail:\i | 30 12008 By:

Name: YV Jese, W~/ Fase,
Title: Vice Presinlent
ﬂ(vp,\}’ﬁ Jo , 2008 By: LWJZM.._
i Name: »/ ISf'Owl\IA( )
Title: sm ar Viee PSc cere
LESSEE

CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbor Commissioners

By:@(@%
Richard D. Steinke

Executive Director
Long Beach Harbor Department

/7— )c 12008

CITY

The foregoing document is hereby approvee~as to form.
X, City Attorney

12008 By{ / / // 7 a2
__Charlgs M. Gale, Deputy
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LEASE

[

THIS LEASE is made and entered into as of _December 1 |

2000, by and between the CITY OF LONG BEACH, a municipal corpora-
tion, acting by and through its Board of Harbor Commissioners
("City"), pursuant to Ordinance No. HD-1829 , adopted by the Board

at its meeting of _ October 30 , 2000, and ULTRAMAR INC., a

Nevada corporation ("Lessee").
1. RECITALS: This Lease is made with reference to the
following facts and objectives:

1.1 City desires to lease to Lessee, and Lessee
desires to lease from City, certain land and existing
improvements located on Pier G in the Harbor District of the
City of Long Beach for use as a petroleum coke storage
facility.

1.2 As a result of negotiations, Lessee has agreed
to lease the premises described in paragraph 2 from City
upon the terms, covenants and conditions set forth in this
Lease.

2. PREMISES: City leases to Lessee and Lessee accepts
a lease of certain improved real property commonly known as 1090
Pier G Avenue, Long Beach, Califormnia, consisting of approxi-
mately 117,461 square feet of land and the bulk storage structure
situated thereon together with 6,536 square feet of surface and
subsurface use rights areas, all as shown on the drawing attached
hereto and by this reference made a part hereof. The areas
leased and the improvements thereon are collectively referred to

in this Lease as the "Premises."

1 HD-6406
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2.1 There are excepted and reserved from the
Premises all minerals and mineral rights of every kind and
chafacter now known to exist or hereafter discovered,
including, without limitation, oil, gas and water rights,
together with the full, exclusive and perpetual rights to
explore for, remove and dispose of said minerals from the
Premises without, however, the right of surface entry upon
the Premises for such purposes.

2.2 This Lease, and all rights granted to Lessee
hereunder, are subject to restrictions, reservations,
conditions and encumbrances of record, including, without
limitation, the trusts and limitations set forth in Chapter
676, Statutes of 1911; Chapter 102, Statutes of 1925;
Chapter 158, Statutes of 1935; Chapter 29, Statutes of 1956,
First Extraordinary Session; Chapter 138, Statutes of 1964,
First Extraordinary Session; and the Federal navigational
servitude.

2.3 The Premises shall be subject to rights of way
for such sewers, storm drains, pipelines, conduits and for
such telephone, telegraph, light, heat, power or water lines
as may from time to time be determined by the Board of
Harbor Commissioners.

3. TERM: The term of this Lease shall be for a period
of ten (10) years commencing on the first day of the calendar
mohth following the date this Lease is executed by the Executive
Director of the Long Beach Harbor Department (“Executive
Director”). For purposes of renegotiation of compensation, the

term shall be divided iﬁto two five-year segments. Lessee shall
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have the right to extend the term for up to two (2) additional
terms of five (5) years each (“Option Periods”) upon the same
terms and conditions except for compensation and minimum limits
of insurance.

4. USE OF PREMISES: Lessee is authorized to use the

Premises solely for operation of a handling and storage facility
for petroleum coke. The Premises shall not be used for any other
purpose without the prior consent in writing of the Executive
Director of the Long Beach Harbor Department ("Executive
Director™). The Premises shall not be used for any purpose which
shall interfere with commerce, navigation or fisheries or be
inconsistent with the trusts and limitations upon which the
Premises are now or may hereafter be held by the City of Long
Beach.

4.1 Lessee shall not do, bring or keep anything in
or about the Premises thét will cause a cancellation of or
increase the rate of any insurance covering the Premises.

4.2 Lessee shall not use the Premises in any
manner that will constitute waste or nuisance.

4.3 The limitation on use set forth in subpara-
graphs 4.1 and 4.2 shall not prevent Lessee from bringing,
keeping or using, on or about the Premises such materials,
supplies, equipment and machinery as are necessary or
customary in the operation of the permitted uses; provided
however Lessee, in handling hazardous substances or wastes,
shall fully comply with all laws, rules, regulations and
orders of governmental agencies having jurisdiction.

5. COMPENSATION: As compensation for use of the
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Premises} Lessee shall pay to City: (1) monthly land rent; plus
(ii) one hundred percent (100%) of all charges set forth in
City’s Pért of Long Beach Tariff No. 4 {(“Tariff”), as said Tariff
now exists or may in the future be amended, which are applicable
to the storage and movement of bulk commodities through th§
Premises, subject to a guaranteed minimum. For the first five-
year segment of the term, fhe base monthly land rent shall be
$15,594 and thé guaranteed minimum aggregate throughput for such
five years shall be equal to wharfage charges on 1,875,000 metric
tons of cargo.

5.1 The land rent shall be adjusted for each year
of the term and for each year of each Option Period, if |
exercised. Said adjustment shall be made by comparing the
Consumer Price Index for All Urban Consumers (base year
1982=100) for Los Angeles~Riverside-Orange County, published
by the United States Department of Labor, Bureau of Labor
Statistics ("Index"), which is published for the date
nearest the beginning of the new segment of the term
("Current Index"), with the Index published nearest the date
of commencement of the original lease term ("Beginning
Index™) . If the Current Index has increased over the
Beginning Index, the monthly rental payments for the years
in the then-current segment of the term shall be set by
multiplying the monthly rental set forth above by a
fraction, the numerator of which is the Current Index and
the denominator of which is the Beginning Index; provided,
in no event shall the monthly rental be less than the

original monthly rental. If the Index is discontinued or
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revised during the term, such other government index or

computation shall be used in order to obtain substantially

the same result as if the Index had not been discontinued.

5.3 All delinquent installments of rent and other

payments due the City shall bear interest at the maximum

rate allowed by law. Rent payments are delingquent if

remaining unpaid on the tenth calendar day of the month for

which due. Tariff charges are due as accrued, and any

deficiency in the initial guaranteed minimum throughput or

the GMAT is due within thirty days after the conclusion of

the period to which it is applicable. With the exception of

rent payments, all invoices issued by City are due and

payable upon presentation, and any such invoice remaining

unpaid the thirtieth day after the date of issue shall be

considered delinquent. _

6. COMPENSATION AND INSURANCE RENEGOTIATION: As

required by the provisions of Long Beach City Charter Section

1207(d), and in addition to the annual CPI adjustments to be made

for each year during each five-year segment of the term or Option

Period, the parties agree to renegotiate the base monthly
rent and guaranteed minimum throughput, and the insurance
coverages and limits to be provided pursuant to paragraph
for the second five-year segment of the term and for each
Period, if exercised. The parties shall commence such

negotiations at least one hundred eighty (180) days prior

land

14,

Option

to the

beginning of each succeeding five-year segment. The adjusted

compensation (whether negotiated or determined by arbitration)

shall be effective as of the beginning of the five-year segment
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of the term regardless of when determiﬁeda If the adjusted
compensation is not determined prior to the commencement of a
five—yeaf segment, Assignee shall continue to pay compensation in
accordance with the compensation provisions in force during the
preceding five-year segment. Upon determination of the adjusted
compensation, Assignee shall promptly pay any difference due City
with interest at a rate then in effect in Tariff No. 4 for
delinguent payments.

6.1 In the negotiations to establish the compen-
sation, the parties shall take into consideration the
character of the Premises, their value, the fair rental
value of similar premises and facilities within the Long
Beach Harbor District devoted to similar use, the terms,
conditions and restrictions of this Agreement, the terms,
conditions and restrictions of agreements for similar
premises and facilities within the Long Beach Harbor
District, the quantity of cargo handled at, on or from the
Premises, the return on investment to City, maintenance
costs, insurance, taxes, and any other facts and data
necessary for the proper determination of such compensation.

6.2 As a component of the renegotiated compen-
sation, the guaranteed minimum throughput for the second
segment of the term and for each Option Period, if
exercised, shall be established on an annual (not a five-
year aggregate) basis for each such five-year segment or
Option Period (“Guaranteed Minimum Annual Throughput” or
“GMAT”). Such GMAT shall be not less than ninety percent

(90%) of Lessee's coke production at its Wilmington
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refinery, subject to the throughput capacity of the
Premises, and in no event shall e less than 450,000 metric
toné per vyear.

6.3 If the parties cannot reach agreement with
respect to the compensation at least ninety (90) days prior
to the beginning of the next five-yesar segment of the term
or Option Period, the matter may, at the election of either
party, be submitted to binding arbkitration. Each party, at
its cost, shall appoint a real estate appraiser with at
least five (5) years' full time commercial and/or industrial
appraisal experience in the Long Beach and Los Angeles
harbor areas and qualified as a member of the Appraisal
Institute. If a party does not appoint an appraiser within
ten (10) calendar days after the other party has given
notice of the name of its appraiser, the single appraiser
appointed shall be the sole appraiser and shall determine
the compensation within forty-five (45) days after his or
her appointment. If two (2) appraisers are appointed, each
within forty-five (45) days after the selection of the
second appraiser shall state his or her opinion as to the
compensation payable by Assignee to City.

6.3.1 In forming an opinion of the compen-
sation payable by Assignee, the appraiser or appraisers
shall consider only comparable marine terminals within
the Harbor District of the City of Long Beach and the
provisions of those terminal agreements for such
comparable premises and facilities.

6.3.2 On or before the expiration of the
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forty-five (45) day pericd, the appraiser or appraisers
shall prepare and furnish the party who appointed the
appraiser with a report setting forth the appraiser's
opinion of amount of compensation to be payable by
Assignee with supporting data and his or her reasons
supporting the conclusions. The parties shall promptly
exchange reports and shall have ten (10) business days
after the exchange of the reports to further negotiate
the amount of compensation payable by Assignee.

6.3.3 If the parties cannot agree as to the
compensation payable by Assignee, City and Assignee
shall promptly notify their designated appraiser of
that fact and the two appraisers shall promptly select
a third appraiser meeting the qualifications stated in
subparagraph 6.3. If they are unable to agree on the
third appraiser, either of the parties, by giving ten
(10) days' notice to the other party may apply to the
Presiding Judge or Assistant Presiding Judge of the
Superior Court of the County of Los Angeles, or the
Presiding Judge of the South District of said Court,
who shall select and appoint the third appraiser. Each
of the parties shall bear one-half of the cost of
appointing the third appraiser and of paying the third
appraiser's fee. The third appraiser shall (i)
promptly meet and confer with the two appraisers
appointed by the parties; (i1ii) review the reports of
the two appraisers and the supporting data and reasons

supporting the respective conclusions; (iii) determine
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the compensation payable by Assignee; and (iv) notify
the parties of his or her determination within ten (10)
business days after his or her appointment; provided
however that said determination shall not result in
Assignee paying compensation for the use of the
Premises in an amount lower than nor higher than the
determinations of the two appraisers appointed by the
parties.

6.4 After the adjusted land rent and GMAT has been
determined (whether by negotiation or arbitration), the
parties shall promptly execute a memorandum setting forth
the adjusted compensation. If either party fails or refuses
to execute the memorandum after the compensation has been
determined, the other party shall execute the memorandum on
behalf of the party refusing as that party's special
attorney-in-fact. ‘

6.5 For adjustment of insurance coverages and
limits and any other matter which may be submitted for
determination by arbitration, the arbitration shall be
conducted in accordance with the provisions of Title 9
(Arbitration) of Part 3 of California Code of Civil
Procedure except as otherwise provided in this subparagraph
or by written agreement of the parties.

6.5.1 Selection of Arbitrators. The party
desiring arbitration shall select an arbitrator and
give written notice to the other party, who shall
select an arbitrator within ten (10) business days

after receipt of such notice. If the other party fails
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to name such second arbitrator within said ten (10)

business days, the arbitrator named by the first party

- shall decide the matter. The two (2) arbitrators

chosen §hall, within ten (10) business days after the
appointment of the second, select a third. If the two
(2) cannot agree upon a third, the third appraiser
shall be appointed by the Presiding Judge or Assistant
Presiding Judge of the Superior Court of the County of
Los Angeles, or the Presiding Judge of the South
District of said Court, upon application made therefor
by either party, upon ten (10) days' written notice to
the other which notice shall be given in accordance
with the provisions of subparagraph 23.1 of this
Agreement. The parties shall each pay one-half (1/2)
of the costs of appointment of the third arbitrator and
of his or her fees and expenses. Upon their
appointment, the three (3) arbitrators shall enter
immediately upon the discharge of their duties. In
doing so, the arbitrator or arbitrators shall consider,
as to insurance coverages and limits, the risks
inherent in Assignee's operations, the number and type
of claims made during the preceding five (5) year
period and the disposition of such claims, and such
other data as may be deemed relevant. If another
subject matter is submitted to arbitration, the
arbitrators shall consider the criteria normally
considered in commercial negotiations relative to tHe

submitted issue except to the extent the criteria are

10
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specifically stated by City and Assignee. The
arbitrators' determination shall be made and the
parties notified of that determination within thirty
(30) days after the appointment of the last
arbitrator. Such determination shall be binding upon
City and Assignee.

7. CONSTRUCTION OF IMPROVEMENTS AND ALTERATIONS:

Lessee shall remove the existing coke storage building and
appurtenances and shall construct a new, fully enclosed coke
handling and storage facility of not less than 50,000 metric tons
capacity. Lessee shall use best commercial efforts to obtain all
necessary permits and to complete such removal and new
construction within eighteen (18) months after commencement of
the Lease term. Such new facility shall be designed and
constructed to fully comply with all then-current laws, rules and
regulations, including, without limitation, revised Rule 1158 of
the South Coast Air Quality Management District. Lessee shall
not construct or make any additional improvements or alterations
to the Premises without City's prior consent. The new facility
and any additional improvement or alteration shall be
constructed, erected and installed in accordance with plans and
specifications approved in writing by the Executive Director or
his designee and shall be subject to such conditions and
limitations as may be set forth in a Harbor Development Permit
issued by the Board of Harbor Commissioners in accordance with
provisions of Section 1215 of the Long Beach City Charter.

8. MAINTENANCE AND REPAIR: Lessee, at its cost, shall

keep and maintain the Premises, including without limitation all

11
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8.1 Should Lessee fail to make any repairs or
perform required maintenance within thirty (30) days gfter
receipt of notice from City to do so, City may, but shall
not be obligated to, make such repairs or perform such
maintenance. Lessee agrees to reimburse City for the cost
thereof within thirty (30) days after receipt of City's
invoice therefor. City's cost shall include, but not be
limited to, the cost of maintenance or repair or replacement
of property neglected, damaged or destroyed, including
direct and allocated costs for labor, materials,
supervision, supplies, tools, taxes, transportation,
administrative and general expense and other indirect or
overhead expenses. In the event Lessee shall commence to
prosecute and diligently make such repairs or shall begin to
perform the required maintenance within the thirty (30) day
period, City shall refrain from making such repairs or
performing required maintenance and from making demand for
such payment until the work has been completed by Lessee,
and then only for such portion thereof as shall have been
made or performed by City. The making of any repair or the
performance or maintenance by City, which repair or
maintenance is the responsibility of Lessee, shall in no
event be construed as a waiver of Lessee's duty or
obligation to make future repairs or perform required

maintenance as provided in this Lease.
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8.2 Lessee, at its cost, shall provide proper
containers for trash and keep the Premises free and clear of
rubbish, debris and litter at all times. Lessee, at its
cost, further agrees to keep and maintain all of the
Premises in a:safe, clean, wholesome and sanitary condition
under all appiicable federal, state, local and other laws,
rules, regulations and orders. No offensive refuse, matter,
nor any substance constituting any unnecessary, unreasonable
or unlawful fire hazard, nor material detrimental to the
public health shall be permitted to be or remain on the
Premises and Lessee shall prevent such material or matter
from being or accumulating upon the Premises.

8.3 All fire protection sprinkler systems,
standpipe systems, fire alarm systems, portable fire
extinguishers and other fire-protective or extinguishing
systems or appliances which may be installed on the Premises
shall be maintained by Lessee, at its cost, in an operative
condition at all times. All repairs and servicing shall be
made in accordance with the provisions of the Long Beach
Municipal Code, Chapter 18.48 and all revisions thereto.

8.4 Lessee shall promptly notify the Executive
Director of the release of any hazardous materials onto the
Premises. Lessee, at its cost, shall promptly remove and/or
treat and dispose of all such hazardous materials in
accordance with regulations and orders of governmental
agencies having jurisdiction and restore the Premises to the
condition they were in prior to the release of the hazardous

materials. Lessee shall furnish the Executive Director with

13
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copies of all waste manifests. As used herein, the term
"hazardous materials" shall also include "hazardous wastes"
and."extremely hazardous wastes" as those terms have been
defined by the Administrator of the U.S. Environmental
Protection Agency, the California Department of Toxic
Substances Control, or any other person or agency having
jurisdiction of the management of hazardous materials.

8.5 Lessee shall provide personnel to accompany
City's representatives on periodic inspections of the
Premises to determine Lessee's compliance with the
provisions of this Lease.

9. OBSERVE APPLICABLE LAWS: At all times in its use

and occupancy of the Premises and in the conduct of its
operations thereon, Lessee, at its cost, shall comply with all
applicable federal, state, regional and municipal laws,
ordinances and regulations (including but not limited to the City
Charter, the Long Beach Municipal Code and Tariff No. 4) and
obtain all requisite permits for the construction of improvements
on the Premises and for the conduct of its operations thereon.
9.1 Without limiting the foregoing, Lessee shall
ensure that the Premises, and Lessee's operations on the
Premises, fully comply with Rule 1158 of the South Coast Air
Quality Management District, as such rule now exists or may
in the future be amended, or any similar rule relating to
control of petroleum coke dust emissions which may supersede
said Rule 1158.
9.2 Without limiting the foregoing, Lessee shall

comply with applicable provisions of the Americans with

14
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Disabilities Act (42 USCS Sections 12101, et seq.) ("Act")
and regulations promulgated pursuant thereto in Lessee's use
of the Premises and operations conducted thereon. Addi-
ionally, as between City and Lessee, Lessee shall be solely
responsible for as;uring that the Premises are in compliance
with applicable prévisions of said Act and related
regulations and shall hold Citynharmless from and against
any claims of failure of the Premises to comply with the Act
and/or related regulations.

10. UTILITY CHARGES: Lessee, at its cost, shall make

arrangements for and pay for all utility installations and
services furnished to or used by it, including without limitation
gas, electricity, water, telephone service and trash collection
and for all connection charges.

11. TAXES: Except where contested in good faith in a
court of appropriate jurisdic&ion, Lessee shall pay, prior to
delinquency, all lawful taxes, assessments and other governmental
or district charges that may be levied upon its property and
improvements of any kind located on the Premises and upon the
interest granted under this Lease. Lessee recognizes and
understands that this Lease may create a possessory interest
subject to property taxation and that Lessee may be subject to
the payment of property taxes and assessments levied on such

interest. Payment of any such possessory interest tax or

assessment shall not reduce any compensation due City hereunder.

12. MECHANICS' LIENS: Lessee shall pay all costs for
construction done by it or caused by it to be done on the

Premises. Lessee shall keep the Premises free and clear of all

15
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mechanics' liens resulting from construction done by or for
Lessee. Lessee shall have the right to contest the correctness
or the vélidity of any such lien if, immediately on demand by
City, Lessee procures and records a lien release bond issued by a
corporation authorized to issue surety bonds in California in an
amount equal to one and one-half times the amount of the claim of
lien. The bond shall meet the requirements of Civil Code Section
3143 and shall provide for the payment of any sum that the
claimant may recover on the claim (together with costs of suit,
if claimant recovers in the action). Lessee agrees that it will
at all times save City free and harmless and indemnify City
against all claims for labor or materials in connection with the
construction, erection or installation of Lessee's improvements
made upon the Premises, or from additions or alterations made
thereto, or the repair of the same, by or for Lessee, and the
costs of defending against any such claim, including reasonable
attorneys' fees.

13. INDEMNIFICATION: Lessee shall defend and indemnify

the City of Long Beach, the Board of Harbor Commissioners
(individually and collectively) and their officers and employees
("Indemnified Parties") harmless from and against any and all
actions, suits, proceedings, claims and demands, loss, liens,
costs, fees, expenses and liability (collectively “claims”) for
injury to or death of persons, or damage to property, including
property owned by City, brought, made, filed against, imposed
upon or sustained by the Indemnified Parties, or any of them, and
arising from or attributable to or caused, directly or

indirectly, by:

16
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(1) the use of the Premises or any equipment or
materials located thereon, or from operations conducted
thereon by Lessee, its agents, employees or invitees, or by
any other person or persons acting on behalf of Lessee and
with Lessee's knowledge and consent, express or implied of
Lessee;

(11) the condition or state of repair and
maintenance of the Premises or any improvements thereon;
(1ii) the construction, improvement, maintenance or
repair of the improvements and facilities on the Premises by
Lessee, its officers, employees, contractors, agents or
invitees, or by any other person or persons acting on behalf
of Lessee with knowledge and consent, express or implied, of
Lessee; or
(i1v) injury to or death of employees of Lessee or
others as a result of Lessee's failure or refusal to comply
with the provisions of Section 6300 et seq. of the
California Labor Code or any federal, state or local
regulations or laws pertaining to the safety of the Premises
or of equipment located upon the Premises,
and regardless of whether any act or omission of the Indemnified
Parties, or any of them contributed thereto, unless such
contributory act or omission constitutes gross negligence or
wilful misconduct by an Indemnified Party.
As part of its obligations of indemnity, Lessee
shall have sole responsibility for ensuring that the Premises and
the improvements thereon comply with the Americans with

Disabilities Act (“ADA”). Lessee shall defend, indemnify and
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hold the Indemnified Parties harmless from and against any and
all claims or liability under the ADR.

— With respect to any c¢laims, City shall notify
Lessee thereof, shall tender Lessee defense thereof, and shall
assist Lessee as may reasonably be requested in the defense
thereof. Lessee shall resist and defend such action, suit or
proceeding with counsel reasonably acceptable to City, shall
conduct or have conducted, the necessary investigations and
adjusting related thereto, and Lessee shall indemnify the
indemnified parties. Payment of a claim by an indemnified party
shall not be a condition precedent to recovery under this
indemnity.

14. LIABILITY INSURANCE: As a condition precedent to

the effectiveness of this Lease, and in partial performance of
Lessee's obligations of indemnity, Lessee, at its cost, shall
procure and maintain in full force and effect while this Lease
shall remain in effect: (i) commercial general liability
insurance or its equivalent with minimum limits of at least Five
Million Dollars ($5,000,000.00) combined single limit; (1ii) fire
legal liability insurance with a minimum limit of One Million
Dollars ($1,000,000.00), and pollution liability insurance,
including coverage for clean-up costs, with a minimum limit of
Five Million Dollars ($5,000,000.007. Each such policy shall be
issued by an insurance company with an AM Best rating of A.VII or
better insuring against liability of Lessee, its agents and
employees. Such insurance may contain deductibles or self-insured
provisions as shall be acceptable to the Executive Director. The

minimum limits of such policies shall be subject to review for
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14.1 The policy or policies shall provide:

14.1.1 That the Indemnified Parties, while
acting within the scope of their authority, shall be
additional insureds, such insurance to be primary and
any other insurance, deductible, retention or self
insurance maintained by an Indemnified Party or any of

them shall not contribute with such primary insurance.
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14.1.2 That in the event of one insured

(whether named or additional) incurring liability to

any other of the insureds (whether named or addi-

tional), the policy shall cover the insured against

whom claim is or may be made, in the same manner as 1if

separate policies had been issued to each insured,
except that the limits of insurance shall not be

increased thereby.

14.1.3 That the same shall not be canceled or

coverage reduced until a thirty (30) day written notice

of cancellation has been served upon the Executive
Director by certified mail.

Each such policy shall either contain a blanket form of

contractual liability coverage or there shall be attached an
endorsement providing that such insurance that is provided

shall apply to the obligations assumed by Lessee under this

Lease.

14.2 1In addition to the liability insurance

specified above, Lessee shall provide evidence of workers’
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compensation and employer’s liability insurance with minimum

limits of One Million Dollars (%1,000,000.00), or a

Certificate of Consent to Insure, and U.S. Longshore and

Harbor Workers’ coverage satisfying all statutory

requirements. Such insurance shall provide as follows:

14.2.1 That the same shall not be canceied or
coverage materially reduced until a thirty (30) day
written notice of cancellation has been served on the
Executive Director by registered or certified mail.

14.2.2 That the insurer agrees to waive all
rights of subordination against the City of Long Beach,
its Board of Harbor Commissioners, individually and
collectively, and their officers and employees for any
amounts paid under the terms of the policy.

14.3 1Lessee shall deliver certified copies of the

policy or policies of insurance or an endorsement or

endorsements on forms approved by the City ("evidence of

insurance") to the Executive Director for approval as to

sufficiency and to the City Attorney for approval as to

form.

At least fifteen (15) days prior to the expiration of

any such policy, evidence of insurance showing that such

insurance coverage has been renewed or extended shall be

filed with the Executive Director. If such coverage is

canceled or reduced, Lessee shall, within ten (10) days

after receipt of written notice of such cancellation or

reduction of coverage, file with the Executive Director

evidence of insurance showing that the required insurance

has been reinstated or provided through another insurance

20
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company or companies, and evidence of such reinstated or new

insurance shall be submitted for approval as herein
pro&ided. Lessee agrees to suspend and cease all operations
on the Premises during any periods of time for which
evidence of igsurance coverage has not been furnished to the
City.

14.4 Neither the City nor any of the other
Indemnified Parties shall be liable for the payment of any
premiums or assessments on the policies required by the
provisions of this paragraph 14 to be provided by Lessee.

14.5 The procuring of insurance shall not be
construed to be a limitation in any respect upon Lessee's

obligations of indemnity hereunder.

15. SIGNS: No signs or placards of any type or design,

except safety or regulatory signs prescribed by law, shall be
painted, inscribed or placed ln or on the Premises without the
prior written consent of the Executive Director, which consent
shall not be unreasonably withheld. Upon the expiration or
termination of this Lease, Lessee, at its cost, shall remove
promptly and to the satisfaction of the Executive Director any
and all signs and placards placed by it upon the Premises.

16. DEFAULT: The occurrence of any of the following

shall constitute a default:

(i) Faillure by Lessee to pay rent when due, if the

failure continues for ten (10) days after notice has been
given by City to Lessee;
(ii) Failure by either party to perform any other

provision of this Lease if the failure to perform is not
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cured within thixrty {30} <days afifter notice has been given by

the other party: provided, 1if the

be cured within thirty (30} davys,

perform shall not be in default if

cure the default within the thirty

default cannot reasonably
the party obligated to
such party commences to

{30) day period and

/

diligently and in good faith continues to cure the default.

16.1

Notices given under this paragraph shall

specify the alleged default and the applicable Lease

provisions and shall demand that the defaulting party

perform the provisions of this Lease or pay the rent that is

in arrears, as the case may be, within the applicable period

of time or, in the case of a default by Lessee, that Lessee

quit the Premises.

No such notice shall be deemed a

forfeiture or a termination of this Lease unless City so

elects in its notice to Lessee.

16.2

Upon any such termination by City, all

improvements of whatsoever character constructed, erected or

installed upon the Premises by Lessee shall, at City's

option, and upon City's declaring a forfeiture,

immediately

become the property of City as provided in Subsection

1207 (1) of the City Charter.

16.3

The remedies of each party shall be cumulative

and in addition to any other remedies available.

16.4

For the purpose of this paragraph, each of the

covenants, conditions and agreements imposed upon or to be

performed by one party shall, at the option of the other

party, be deemed to be either covenants or conditions,

regardless of how designated in this Lease.
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~17. FORCE MAJEURE: Neither party to this Lease shall
be deemed to be in default in the performance of the terms,
covenanté or conditions of this Lease, if such party is prevented
from performing said terms, covenants or conditions hereunder by
causes beyond its contrql, including, without limitation,
earthquake, flood, fire, explosion or similar catastrophe, war,
insurrection, riot or other civil disturbance, failure or delay
in performance by suppliers or contractors, or any other cause
reasonably beyond the control of the defaulting party, but
excluding strikes or other labor disputes, lockouts or work
stoppages. In the event of the happening of any of such
contingencies, the party delayed from performance shall
immediately give the other party written notice of such
contingency, specifying the cause for delay or failure, and such
notice from the party delayed shall be prima facie evidence that
the delay resulting from the cause or causes specified in the
notice is excusable. The party so delayed shall use reasocnable
diligence to remove the cause of delay, and if and when the
occurrence or condition which delayed or prevented the per-
formance shall cease or be removéd, the party delayed shall
notify the other party immediately, and the delayed party shall
recommence its performance of the terms, covenants and conditions
of this Lease.

17.1 If the Premises are not reasonably useable in
whole or in part for the uses delineated in paragraph 4 by
reason of any cause contemplated by this paragraph, for a
period of six (6) months or longer, Lessee shall have the

option of terminating this Lease in its entirety by giving
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Ciﬁy written notice.

17.2 During any period in which the Premises are
not‘reasonably useable in whole or in part for the uses
delineated in paragraph 4 by reason of any cause contem-
plated by this paragraph, Lessee shall not be relieved of
its obligation to pay any sum already due to City at the
time of the occurrence.

17.3 DNotwithstanding the foregoing, the occurrence
of any cause contemplated by this paragraph shall not excuse
or otherwise delay performance by Lessee of its obligation
to obtain all required permits, licenses, approvals and
consents from governmental agencies having jurisdiction for
the operation and conduct of permitted activities.

18. TERMINATION BY ACTION OF OTHERS: In the event the

United States of America, the State of California, or any agency
or instrumentality of said governments other than the City of
Long Beach shall, by condemnation or otherwise, take title,
possession or the right to possession of the Premises, or any
part therecf, or deny Lessee the right to use the Premises as
contemplated by this Lease, or if any court shall render a
decision which has become final and which will prevent the
performance by City of any of its obligations under this Lease,
and if such taking, denial or decision substantially impairs the
utility of the Premises to Lessee, then either party may, at its
option, terminate this Lease as of the date of such taking,
denial or decision, and all further obligations of the parties

shall end, except as to:

(i) any award to which Lessee may be entitled from
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the condemning authority for luoss or damage suffered by
Lessee, including but not limited to relocation benefits and
Leséee's interest in its building, improvements, trade
fixtures and removable personal property;

(ii) obligations of indemnity which arise under the
provisions of paragraph 13; or

(1ii) any obligations or liabilities which shall
have accrued prior to the date of taking.

19. SURRENDER OF POSSESSION: Upon the termination of

this Lease (whether by lapse of time or otherwise), Lessee, at
its cost, shall restore the Premises to as good a state and
condition as the same were upon the date Leséee originally took
possession thereof, reasonable wear and tear and damage by the
elements excepted, and shall thereafter peaceably surrender
possession. )

19.1 All improvements of any kind constructed,
erected or installed upon the Premises by Lessee shall be
and remain the property of Lessee during the term of this
Lease. Prior to termination, Lessse shall remove all of its
improvements and, at its cost, shall repair any damage
caused by such removal; provided, the City, at its option,
may elect to take title to said improvements in lieu of
requiring Lessee to remove the same and restore the
‘Premises. The obligations contained in this paragraph shall
remain in full force and effect, notwithstanding the
expiration or termination of this Lease.

19.2 Except as to property owned by City, or

property in which City may have an interest, upon
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termination of this Lease iwhether by lapse of time or
otherwise) Lessee shall cause all other property upon the
Preﬁises, whether or not such property be owned by Lessee or
by third parties, to be removed from the Premises prior to
the termination date and shall cause to be repaired any
damage occasioned by such removal; provided, however, that
if any of such property is not with due diligence
susceptible of removal prior to the termination date,
Lessee's obligation hereunder shall be to remove it in the
most expeditious manner and as rapidly as possible following
the termination date. If the property is not so removed
from the Premises, City shall have the right to remove
and/or sell and/or destroy the same (subject to the interest
of any person other than Lessee therein) at Lessee's
expense, and Lessee agrees to pay the reasonable cost of any
such removal, sale, or destruction.

20. RELOCATION ASSISTANCE: Lessee understands and

agrees that nothing contained in this Lease shall create any
right in Lessee for relocation assistance or payment from City
upon the termination of this Lease or upon the termination of any
holdover period. Lessee acknowledges and agrees that it shall
not be entitled to any relocation assistance or payment pursuant
to the provisions of Title 1, Division 7, Chapter 16, of the
Government Code of the State of California (Sections 7260 et
seq.) with respect to any relocation of its business or
activities upon the termination of this Lease as a result of the
lapse of time or Lessee's default or upon the termination of any

hold over period.
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21. ASSIGNMENT: ILessee shall not assign, sublet or
otherwise transfer (whether voluntary or involuntary) this Lease
or any iﬁterest therein without the prior written consent of the
Board of Harbor commissioners.

22. HOLDING OVER: If lLessee shall hold over after the

expiration of this Lease for any cause, such holding over shall
be deemed a tenancy from month to month only, upon the same
terms, conditions and provisions of this Lease, except as set
forth below, unless other terms, conditions and provisions be
agreed upon in writing by City and Lessee. The Executive
Director shall establish the compensation to be paid by Lessee
during such holdover period, taking into account the character of
the subject Premises, the terms and conditions affecting their
use, and the fair rental value of similar premises and facilities
devoted to similar use. In addition, the Executive Director may,
by written notice given at aﬁy time during the holdover period,
modify any other provision under which Lessee occupies the
Premises in order that such pfovision will conform to the then-
current leasing practices and requirements of City.

23. MISCELLANEOUS PROVISIONS:

23.1 Any notice, demand, request, consent or
approval (“notice”) to be given under the provisions of this
Lease shall be in writing. Such notice may be served
personally, by facsimile with receipt confirmed, or sent by

/
/
/
/
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prepaid, first-class mail. The addrasses of the parties are
as follows:
 To City: Executive Director

Long Beach Harbor Department

P.0. Box 570

Long Beach, California 90801

Fax: (562) 901-1733

To Lessee: Manager of Property

Ultramar Inc.

2402 East Anaheim Street

Wilmington, California 90744

Fax: (5623 495-5421
with copy to: Refinery Counsel

Ultramar Diamond Shamrock Corp.

6000 North Loop 1604 West

San Antonio, Texas 78249-1112

Fax: (210) 592-2202
Either party may change its address by notifying the other
party in writing of such change. Notice shall be deemed
communicated within forty-eight {48) hours from the time of
mailing if mailed and as of the time of receipt if sent by
facsimile or personally served.

23.2 Lessee agrees, subject to applicable laws,
rules and regulations, that no person shall be subject to
discrimination in the performance of this Lease on the basis
cf race, color, ancestry, national origin, religion, sex,
sexual orientation, AIDS, HIV status, age, disability,
handicap, or military status. Lessee shall take affirmative
action to ensure that applicants are employed and that
employees are treated during employment without regard to
any of these bases, including but not limited to employment,
promotion, demotion, transfer, recruitment, recruitment

advertising, layoff, termination, rates of pay or other

forms of compensation, and selection for training, including
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apprenticeship. Lessee agress to post in conspicuous places
available to employees and applicants for employment notices
to be provided by the City setting out the provisions of
this nondiscrimination clause. Lessee shall in all
solicitations or advertisements for employees state that all
qualified appiicants will receive consideration for
employment without regard to these bases.

23.3 The parties hereby waive all claims against
the other for damage or loss caused by any suit or
proceeding commenced by a third party, directly or
indirectly attacking the validity of this Lease, or any part
thereof, or by any judgment or award in any suit or
proceeding declaring this Lease null, void or voidable, or
delaying the same, or any part thereof, from being carried
out, provided that Lessee shall not be liable for payment of
compensation hereunder to the extent that, during any
period, it is so prevented from exercising its rights
hereunder.

23.4 The use of paragraph headings or captions in
this Lease is solely for the purpose of convenience, and the
same shall be entirely disregarded in construing any part or
portion of this Lease.

23.5 This Lease shall be governed by the laws of
the State of California, both as to interpretation and
performance.

23.6 No waiver by either party at any time of any
of the terms, conditions, covenants or agreements of this

Lease shall be deemed or taken as a waiver at any time
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thereafter of the same or any other term, condition,

proﬁpt performance therecf by the party obligated to
perform. No delay, failure or omission of either party to
exercise any right, power, privilege or option arising from
any default nor subsequent acceptance of compensation then‘
or thereafter accrued shall impair any such right, power,
privilege or option or be construed to be a waiver of any
such default or relinquishment thereof or acquiescence
therein. No option, right, power, remedy or privilege of
either party hereto shall be construed as being exhausted or
discharged by the exercise thereof in one or more instances.
It is agreed that each and all of the rights, powers,
options or remedies given to the parties by this Lease are
cumulative, and no one of them shall be exclusive of the
other or exclusive of any remedies provided by law, and that
the exercise of one right, power, option, or remedy by a
party shall not impair its rights to any other right, power,
option or remedy.

23.7 This Lease shall be binding upon and shall
inure to the benefit of the successors and assigns of City
and shall be binding upon and inure to the benefit of the
permitted successors and assigns of Lessee.

23.8 Should any of the covenants, conditions or
agreements of this Lease be held by a court of competent
jurisdiction to be illegal or in conflict with any
applicable law, or with any provision of the Charter of the

City of Long Beach, the validity of the remaining portions
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or provisions shall not be affected thereby.

23.9 If either party commences an action against
the—other party arising out of or in connection with this
Lease, the prevailing party shall be entitled to have and
recover from the lqsing party reascnable attorneys' fees and
costs of suit. |

23.10 This Lease may be amended or terminated at any
time by the written mutual agreement of the parties.

23.11 All provisions, whether covenants or
conditions on the part of Lessee, shall be deemed to be both
covenants and conditions.

23.12 This document constitutes the whole agreement
between City and Lessee. There are no terms, obligations or
conditions other than those contained herein. No modifi-
cation or amendment of this Lease shall be valid and
effective, unless evidenced by a written agreement signed by
the parties which makes specific reference to this Lease.

ULTRAMAR INC.,
a Nevada corporation

Sepvrember2q , 2000 By: Ay —

Name: _WilumR. Klese
Title: _Execuhire Vice Pesident

’ . ,...mu..”./»f-.,;i)—._‘_.«—-
Seotembber 29, 2000 By: & YAy
Name: _ Taw [fope
Title: FTrlowmd . A cn ney 24
LESSEE
/
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CITY OF LONG BEACH, a municipal
corporation, by and through its

Board «of Harbor Commissioners

Dee , 2000 By: ‘742/&—»“%&;:&

Richard D. Steinke,
Executive Director

Long Beach Harbor Department

CITY

The foregoing Lease is hereby approved as to form.

ROBERT E. SHANNON, City Attorney

// o~ £ 2 -, 2000 R e

A

Richard L. Landes,
Principal Deputy

RLL:dmp
9/22/00
U-3\ULTRAMAR.2\00-00207
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CONSENT TO SUBLEASE BY ULTRAMAR INC. TO
iOXBOW CARBON & MINERAL HOLDINGS, INC.,
ASSIGNMENT BY OXBOW CARBON & MINERAL
HOLDINGS, INC. TO AND ASSUMPTION BY OXBOW
CARBON & MINERALS LLC OF THE RIGHTS AND
OBLIGATIONS OF OXBOW CARBON & MINERAL
HOLDINGS, INC. UNDER 'ILHE SUBLEASE BETWEEN
ULTRAMAR INC. AND OXBOW CARBON & MINERALS
HOLDINGS, INC., CONSENT TO SUCH ASSIGNMENT AND
ASSUMPTION, AND SECOND AMENDMENT TO LEASE

THIS CONSENT TO SUBLEASE BY ULTRAMAR INC. TO OXBOW
CARBON & MINERAL HOLDINGS, INC., ASSIGNMENT BY .OXBOW CARBON &
MINERAL HOLDINGS, INC. TO AND ASSUMPTION BY OXBOW CARBON & MINERALS
LLC OF THE RIGHTS AND OBLIGATIONS OF OXBOW CARBON & MINERAL
HOLDINGS, INC. UNDER THE SUBLEASE BETWEEN ULTRAMAR INC. AND OXBOW
CARBON & MINERALS HOLDINGS, INC., CONSENT TO SUCH ASSIGNMENT AND
ASSUMPTION, AND SECOND AMENDMENT TO LEASE is made and entered into, in
quadruplicate, as of the date executed by the Executive Director of the Long Beach Harbor
Department (“Executive Director”), by and among the CITY OF LONG BEACH, a
municipal corporation, acting by and through its Board of Harbor Commissioners (“City”)
pursuant to authority granted by said board at its meetingof ___May 10 , 2004;
ULTRAMAR INC., a Nevada corporation (“Ultramar”); OXBOW CARBON & MINERAL
HOLDINGS, INC., a Delaware corporation (“Holdings”), and OXBOW CARBON &

MINERALS LLC, a Delaware limited liability company (“LLC").
This Consent, Assignment, Assumption, Consent, and Amendment is made
with reference to the following facts and objectives:

1.1 City and Ultramar entered into a Lease on December 1, 2000

1 HD-6406B
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(Harbor Department Document No. HD-6406). The Lease was amended on
May 2, 2003 (HD-6406A). The Lease as so amended is the Amended
Lease.

1.2 On July 1, 2001, Ultramar and Holdings entered into a Sublease
with respect to the premises which are the subject of the Lease. On orabout
October 13, 2003, Ultramar provided a copy of the Sublease to City and
Ultramar requested the City’s consent to such Sublease. City is willing to
consent to such Sublease.

1.3 Holdings desires to assign to LLC and LLC desires to assume the

rights and obligations of Holdings relating to or arising out of the Sublease.
LLC is a wholly-owned subsidiary of Holdings. City and Ultramar are willing
to consent fo such assignment and assumption.

1.4 City and Ultramar desire to amend the Amended Lease. Holdings
and LLC agree that the Sublease is subject to such amendment and all
further amendments to the Lease' agreed to by and between City and
Ultramar.

2. City consents to the Sublease between Ultramar and Holdings upon the
express condition that any and all rights of the parties to said Sublease shall be and remain
subject and subordinate to the Amended Lease, as amended herein and as amended from
time to time.

3. Holdings hereby assigns all of its right, title and interest in the Sublease
to LLC and agrees to this Second Amendment. LLC accepts the assignment from
Holdings, assumes all of the obligations under the Sublease, and agrees to this Second
Amendment. City and Ultramar hereby consent to the foregoing assignment and
assumption and agree to this Second Amendment. The City’s consent to this assignment
will not waive any restriction or requirement in the Lease relating to any further assignment.

4. The second sentence of paragraph 7 of the Amended Lease is hereby

amended to read, in its entirety, as follows:
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December 31, 2004.”

* “Lessee shall use its best commercial efforts to obtain all necessary

permits and to complete such removal and new construction on or before

5. Except as herein specifically amended, all terms and conditions of the
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Amended Lease shall remain in full force and effect.

ULTRAMAR INC., a Nevada corporation

o, fhy £ A

Name ("l&u\l L A/%M/ v
Title: _ (fo s YvemthA

By: Lzl — & e
Name: [ olimn. & Vjas o
Title: _Exor i Uyt {wesithd

“Ultramar”

W

OXBOW CARBON & MINERAL HOLDINGS,
INC., a Delaware corporation

Byﬁa

Name: ¥5'an A Mo fon
Title: Mrec/dent ¥ (2 O

By:
Name: off
Title: E)%’(U‘// r e //!Cd /)uf\t‘if’l(}f/\/“

“‘Holdings”

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company

-

By: ) ¢
Nameilon,an A, /4«1 feN
Title: Yrew cdent. & C O C

By: Qv i Z'va?wvz/ :
Name, I\James K. [Keohlhoff
Title: Excechu e biek SresHént-
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signature(s) on the instrument the person(s), or 3
the entity upon behalf of which the person(s)
: acted, executed the instrument.
& 295?.»Dazaaaazaaaaaaaaaaaaaaaaa
5 & BERTHA F. VASQUEZ WITNESS my hand and official seal.

2

CLCOCLCES

Y p%
\ % Notary Public
k. ‘
% STATE OF TEXAS ROME. )| asa
7 OF ¥ My Comm, Exp. 07-18-2004 H Signaturé of Notaryfublic
GGG LU B UL CLECBLCE LR
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O Other:
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SURLEASE

This Sublease effective as of the 1*' day of July, 2001, entered into by and
hetween Ultramar Inc. ("Ultramar"), a Nevada corporation, and Oxbow Carbon &

Minerals Holdings, Inc., a Delaware corporation ("Oxbow").
Recitals

A. The City of Long Beach, a municipal corporation, acting by and through
its Board of Harbor Commissioners ("City"), and Ultramar entered into a Lease
Agreement dated December 1, 2000, pursuant to Ordinance No. HD-1829 and Harbor
Department Document No. HD-6406, adopted by the Board of Harbor Commissioners of
the City of Long Beach, as amended, whereby Ultramar was granted a lease of certain
premises in the Harbor District of the Ciry upon which premises is constructed certain
bulk commodity stockpiling and storage facilities (referred to herein as amended as the
"Lease").

B. Ultramar and Oxbow have concurrently with this Sublease entered into an
agreement with respect to the purchase by Oxbow of petroleum coke produced by
Ultramar's Wilmington, Califorma, refinery which agreement is referred to heremn as the
"Coke Sales Agreement”; and

C. To facihtate the delivery, storage, and shipment of petrolenm coke
purchased by Oxbow from Ultramar, Oxbow and Ultramar are entering into this Sublease
for the premises described in the Lease.

NOW, THEREFORE, in consideration of the mutual covenants contained herein,
Ultramar and Oxbow hereby agree as follows:

1. Descniption of Premises. Uliramar subleases to Oxbow, and Oxbow
subleases from Ultramar on the terms and conditions herein set forth, that certain real
property and improvements, more particularly described in Section 2 of the Lease,
together with all easements, hicenses and appurtenant rights of Ultramar in, to, under or
pursuant to the Lease, and all coke handling equipment or related improvements of
Ultramar located thereon (collectively, the "Premises™). Ultramar is aware of no material
impediments as to the Premises' suitability to the commercial transaction contemplated in
the Coke Sales Agreement and Sublease.

2. Master [ease.

A, This Sublease is expressly subject to all of the terms of the Lease. The
Lease, including all amendments thereto, is incorporated herein in its entiretv by this
reference, and is attached to this Sublease as Exhibit A. During the term hereof, Oxbow
hereby expressly assumes and shall perform each and ail of the covenants and obligatians
of the Lease to be performed by Ultramar thereunder. except that Ultramar retains the
obligation to pay the base monthly land rent as set forth in Section 5 of the Lease.



Ultramar extends to Oxbow only the nghts granted to Ultramar under the Lease, to the
extent those rights change or are terminated, Oxbow's rights shall so change or terminate.

B. In the event there are amendments or potential amendments to the Lease
during the effective term of this Sublease, Ultramar shall notify Oxbow as soon as
practicable. If such amendments are exccuted by Ultramar and not suitable to Oxhow,
Oxbow may terminate this Sublease with 90 days prior written notice.

C. Ultramar has no actual notice or actual knowledge that 1t 1s in default of or
is aware of the existence of a potential default under the Lease, as of the effective date of
this Sublease. '

3. Term.,

A. Subject to subsections B. and C. of this Section 3., the term of this
Sublease shall be for a period of five years, commencing July 1, 2001, and terminating on
June 30, 2006, unless extended as described in Section 5 of this Sublease.

B. The commencement of the effectiveness of the term of this Sublease is
subject to approval by City. In the event City declines or fails to approve this Sublease,
this Sublease shall have no force or effect. Oxbow shall have no legal recourse if
Ultramar pursues other sublessees or potential sublessees faor the coke barn.

C. If the Coke Sales Agreement is terminated then this Sublease shall also
terminate.
4. Obhgation to Throughput. Oxbow assumes and agrees to comply with

and meet the throughput requirements set forth in the Lease. Oxbow assumes the
obligation to pay the tanff and other wharfage charges under the Lease (including the
guaranteed minimum aggregate throughput), with these amounts to be reimbursed by
Ultramar, provided, however, that if the guaranteed minimum aggregate throughput
under the Lease is not met, then Ultramar will not reimburse such amounts. Should
Ultramar not produce sufficient coke to meet the guaranteed minimum aggregate
throughput, then any costs associated with the failure to meet the guaranteed minimum
agpregate throughput will be for Ultramar's account.

5. Alterations and Additions.

A, Construction of New Coke Bam.

(1) Construction Standards. Oxbow agrees to build a new coke bam (the
"New Barn") on the Premises in accordance with the Project Description attached as
Exhibit B to this Sublease and in accordance with the requirements set forth in the Lease.
Oxbow expressly assumes lessee's obligations under Section 7 of the Lease regarding the
construction of the New Bam. Construction of the New Bam will be in accordance with
(2) plans and specifications previously submitted to and approved in writing by Ultramar




and the City, (b) the covenants and conditions of the Lease, and (c) all necessary permits
required by law, Ultramar and/or the City. Oxbow and Ultramar shall mutually agree in
writing on a budget and timeline for construction of the New Bam, which shall address
the process for handling change orders required by Ultramar or the City. The parties
agree to amend this Sublease once such budget and timeline has been agreed to so that
such budget and timeline is included as Exhibit D to this Sublease.

2) Potential Extensions of Agreements. If the total construction cost of the
New Bam ("Construction Cost™") 1s at or below the agreed upon budgeted amount for
construction (plus the amount, if any, of any change orders required by Ultramar or the
City), then, at Oxbow's request, Ultramar will enter into amendments extending this
Sublease and the Coke Sales Agreement on the same terms and conditions for an
additional 12 months. If the construction of the New Barn is complete by the deadline set
forth in the agreed upon construction timeline (as adjusted to provide for change orders
required by Ultramar or the City and any event of Force Majeure), then, at Oxbow's
request, Ultramar will enter mto amendments extending this Sublease and the Coke Sales
Agreement on the same terms and conditions for an additional 12 months. Subject to
Oxbow's sausfaction of the abave requirements, Oxbow will be entitled, pursuant to this
section, to a 24-month extension if both of the above requirements are met, a 12-month
extension 1f one of the aboave requirements is met, or no extension if neither requirement
1s met.

(3) Payment of Construction Costs. Oxbow will pay all construction and
related costs in connection with the New Barn. Construction Cost minus $1.5 milhon 1s
referred to as the "Ultramar Cost." The Ultramar Cost plus 8.5% annual interest will be
amortized over the then-remaining term of the Sublease in equal monthly payments and
will be calculated ("Monthly Amortization Amount") as shown on Exhibit C. The parties
will agree in writing on the amount of the Ultramar Cost and the amortization schedule
thereof. Beginning with commencement of commercial operations of the New Bam, the
Monthly Amortization Amount will be credited each month against the amount payable
by Oxbow for purchases of coke under the Coke Sales Agreement. If this Sublease is
terminated before the Uliramar Cost has been fully credited as described above, Ultramar
will pay to Oxbow the remaining unamoruzed balance of the Ultramar Cost. Upon
completion, the New Bamn and all associated equipment will become the property of
Ultramar.

B. Subject to the terms and provisions of the Lease, Oxbow may, at ils sole
cost and expense, construct, erect, and install additional improvements and may make
alterations to the improvements presently located on the Premises provided, however,
that no such alteration, addition, or improvement shall be installed, erected, constructed
or made except in accordance with (a) plans and specifications previonsly submitted to
Ultramar and thereafter approved in writing by the City and Ultramar prior to the
undertaking of the alteration. addition, or improvement, and (b) the covenants and
conditions of the Lease and this Sublease. and (c) all necessary permits required by law,
Ultramar and/or the City. The nght of approval of any such alteration, addition. or
improvement shall be within Ultramar's and the City's sole independent discretion.

P}



0N CNTRNY FADD RET A0E B4
LS L T A VWAL Gl o Jdwdd [ )

6. Maintenance and Repairs. At the onset of this Sublease, Oxbow has
inspected the Premises and during the term shall be responsible for, subject to
reimbursement as set forth below, and pay for all costs associated with the Premises,
including, but not limited to, the cost of normal repair and maintenance of the coke
storage facilities and the coke handling equipment, all electrical power and utilities, and
any and all permit fees. Oxbow shall keep and maintain the Premises and ali
improvements of any kind whatsoever thereon in as good repair and condition as when
recetved and shall make all necessary repairs and alterations theréto and perform all
necessary maintenance thereof. All maintenance and repairs will be made upon
consultation and approval by Ultramar, and will be for account of Ultramar. Dunng the
term of this Sublease, Oxbow shall invoice Ultramar for reimbursement of charges set
forth in the section. Ultramar shall also bear the cost for parts, whether for gear boxes,
major electrical motors, belts or other parts, stevedore labor charges for repair of belts,
cleanup, routine equipment servicing and routine maintenance. Notwithstanding the
foregoing, Oxbow will assign to Ultramar all warranties it receives for the improvements
and equipment it installs.

In the event Oxbow fails to make any repair or perform any maintenance required
hereunder, Ultramar, after ten (10) days written notice, may make such repairs-or perform
such maintenance as it deems necessary and such failure may be deemed a default under
this Sublease. For repair or mainienance necessary for the immediate continued
operation of the coke bam, the notice period above shall be shortened to 24 hours,

7. Liability Insurance. Oxbow shall procure and maintain, while this
Sublease is in effect, a policy or policies of insurance complying with the requirements
set forth in paragraph 14 of the Lease. Additionally, the specified policy or policies shall
provide that Ultramar, its affiliates, and each of their officers, directors, and employees
shall be named additional insureds, will include a waiver of subrogation in favor of such
named additional insureds, and will be primary to any other insurance carred by
Ultramar. Oxbow shall deliver a certificate evidencing the above insurance to Ultramar
within § days from the date Oxbow executes this Sublease, and thereafter prior to the
expiration of any existing certificate. Oxbow shall require its insurance carriers to
provide to Ultramar 30 days prior written notice of cancellation or termination of such
insurance. The procuring of such policy or policies of insurance shall not be construed as
a limitation in any respect of Oxbow's obligations under paragraph 13 or any other
provision of the Lease, or any provisions of this Sublease.

8. Damage or Desuuction

A, In the event of the destruction or substantial damage to the Premises or to
any of the improvements installed upon the Premises which are required and necessary
for coke handling and storage, then to the extent that the coke bam is unusable for
acceptance, storage or removal of coke and such destruction or damage results from acts
or omissions solely on the part of Ultramar, its emplovees, agents or workers, then
Ultramar shall be responsible for any charges for guaranteed minimum aggregate



(e
[

throughput under the Lease to the extent so related. [n the event such destruction or
substantial damage results from any act other than the sole acts or omissions of Ultramar,
its employees, agents or workers, Oxbow shall be responsible for such minimum
throughput charges without reimbursement from Ultramar. Repair or replacement costs
shall be bome by Oxbow with reimbursement from Ultramar, except, however, for
damage or destmction for which Ultramar is entitled to indemnification from Oxbow

pursuant to this Sublease.

B. Ultramar, at its sole reasonable discretion, may participate 1n any
construction of, improvement to, or repair of the Premises. All repair or replacement
work shall be completed as expeditiously as possible with consideration to economic

expenditures.

9. Condemnation. Ultramar shall be solely entitled to any condemnation
award or sum paid in lieu thereof for any taking of the Premises by eminent domam
proceedings except such awards which are separately stated as due solely to Oxbow.
Provided, however, that to the extent an award to Ultramar contains a component as
compensation for the value of the New Bam and if any separate award to Oxbow does
not reimburse Oxbow for the cost to construct the New Bam, then Ultramar shall
reimburse to Oxbow any remaining unamortized Ultramar Cost at the time of the award.
In the event the United States Government, the State of Cahformia, the City, or any
agency or instrumentahty of said govemments, shall by condemnation or otherwise, take
title to or possession of the Premises or a substantial part thereof, thereby substantially
impairing the use of the Premises, either party at 1ts option may terminate this Sublease as
of the date of such taking, and all further obligations of the parties shall end, except as to
liabihities which shall theretofore have accrued.

10. Indemnity. Oxbow shall indemnify and hold harmless Ultramar from and
aganst any and all claims for injury or death to persons or damage to property arising
from the conduct of Oxbow's business or from any activity, work or things done,
permitted or suffered in or about the Premises, or arising from any acts or omissions of
Oxbow, or any of Oxbow's agents, contractors, employees, assignees, sublessees,
licensees or permittees, and from and against all costs, reasonable attorneys' fees,
expenses and liabilities incurred in the defense of any such claim or action or proceeding
brought thereon. Notwithstanding anything contained herein to the contrary, Oxbow
shall have no obligation to indemnify Ultramar for injury, death or damages arising from
the sole acts or omissions of Ultramar, its agents, servants, or employees. Ultramar shall
indemnify and hold harmless Oxbow for its claims, damages, personal injury or property
damage arising from the sole acts or omissions of Ultramar. Oxbow, as a matenal part of
the consideration to Ultramar, hereby assumes all risk of damage to the property of
Oxbow or injury 1o its employees in, upon or about the Premises arising from any cauge
except from the sole acts or omissions of Ultramar, its agents, servants, or employees,
and Oxbow hereby waives all claims in respect thereof against Ultramar except as herein
provided.



11, Assignment and Subletting. Oxbow shall not, voluntarily or by operation
of law, assign, transfer, mortgage, sublet or license this Sublease without the prior
independent wntien consent of the City and Ultramar; provided, however, that Oxbow
may assign this Sublease to its wholly owned subsidiary, Oxbow Carbon & Minerais
LLC. withour Ultramar's prior written consent by providing Ultramar with written notice
of such assignment; provided further, however, an assignment of this Sublease by Oxhow
shall not relieve Oxbow from liability to the non-assigning party for any non-
performance hereunder; provided, further still, any such assignment, shall not be effective
without the prior written consent of the City. Any attempted assignment, transfer,
mortgage, encumbrance, subleiting, licensing, or permitting without such consent shall be
vold, and shall constitute a breach of this Sublease. Neither this Sublease nor any interest
herein shall be assignable or transferable in proceedings in attachment, gamnishment or
execution aganst Oxbow, or in voluntary or involuntary proceedings in bankruptcy or
insolvency or receivership, taken by or against Oxbow or by a process of law, and
possession of the whole or any part of the Premises shall not be divested from Oxbow in
such proceedings or by any process of law without the written consent of the City and
Ultramar. Any breach of the provisions of this Section shall cause this Sublease to
terminate immediately at the option of Ultramar. The acceptance of rent by Ultramar
from any purported assignee shall not be deemed to be a waiver by Ultramar of any
provision hereof. Consent 1o one assignment, subletting, or other transfer shall not be
deemed to be consent to any subsequent transfer.

12. Environmental Compliance. Oxbow, at its sole expense, agrees 1o comply
with all federal, state and local laws, rules and regulations covening Oxbow's handling,
transpoartation, storage, discharge, or sale of coke from or upon the Premises, or Oxbow's
other use of the Premises subject to this Sublease, including, without limitation, laws
governing air, water, environmental and health quality or protection, and product labeling
requirements (herein referred to in their entirety as "environmental regulations”).
Ultramar shall not be responsible for any failure of Oxbow to comply with such
environmental regulations or for any losses, damages, fines or expenses arising as a result
of breach of or failure to comply with the environmental regulations or the requirements
of this Section unless such was caused by the acts of Ultramar or Ultramar's omissions to
act when it had a contractual or legal obligation 1o act. Each party further agrees to
indemnify and hold harmless the other from any such Josses, damages, fines, or expenses,
ncluding any reasonable attorneys' fees arising as a result of the responsibilities set forth
heremn. Oxbow shall be responsible and liable under this paragraph only with respect to
the time period in which Oxbow occupied, operated or subleased the Premises. Oxbow
shall not have any responsibility or liability for the acts or omissions of predecessor
Sublessees or parties or for the contnbutory negligence, omissions or acts of Ultramar
with respect to the matters addressed in this Section.

13, Remedies Tn Case Of Defanlt

A, If, during the term of this Sublease, any one or more of the following acts
or accurrences (each an "Event of Default™ shall happen:



) Oxbow shall default in making any of the payments due under this
Sublease and such default shall continue for a period of fifteen (15) days after written
notice from Ultramar that such payment is due and unpaid;

(2) Ultramar or Oxbow shall default in the performance of or compliance with
any of the other covenants, agreements, terms or conditions of this Sublease to be
performed by either party, and such default shall continue for a perniod of fifteen (15) days
after written notice thereof from the non-defaulting party, or, in the case of a default
which cannot with due diligence be cured within fifteen (15) days, the defaulting party
shall fail to proceed promptly (except for unavoidable delays) after the giving of such
notice and with all due diligence to cure such default and thereafter to prosecute the
curing thereof with all due diligence (it being intended that as to a default not susceptible
of being cured with due diligence within fifteen (15) days, the time within which such
default may be cured shall be extended for such period as may be reasonably necessary to
permit the same to be cured with all due diligence, but not to exceed six months);

(%) A petition in bankruptcy, whether volunrary or involuntary, is filed as to
Oxbow or Oxbow is adjudicated a bankrupt or insolvent, or files any petition or answer
seeking any reorganization, composition, readjustment or similar relief under any present
or future bankruptcy or other applicable Jaw, or seeks or consents to or acquiesces in the
appointment of any trustee, receiver, or liquidator of Oxbow or any guarantor of this
Sublease or of all or any substantial part of its properties or of all or any part of the
Premises; or :

(4) The Premises shall be abandoned by Oxbow for a period of thirty (30)
days or more; .

Then and dnring the continuance thereof, the nondefaulting party may, at its option,
enforce this Subleasc, or while any such Event or Default shall continue, and
notwithstanding the fact that the nondefaulting party ‘may have any other remedy
hereunder or at law or in equity, by written notice to the defaulting party, designate a date
not less than ten (10) days after the giving of such notice on which this Sublease shall
terminate; and thereupen, on such date the term of this Sublease and the estate hereby
granted shall expire and terminate upon the date specified in such notice with the same
force and effect as 1f the date specified in such notice were the date hereinbefore fixed for
the expiration of the Term of this Sublease, and all nghts of the defaulting party
hereunder, shall expire and terminate, but the defaulting party shall remain liable as
hereinafter provided. '

Upon termination of this Sublease, Ultramar at its option shall, notwithstanding
any other provision of the Sublease, be entitled to recover from Oxbow monetary
damages as applicable to this Sublease and Coke Sales Agreement. If this Sublease 1s
terminated by Oxbow for default by Ultramar, Oxbow shall be entitled to damages
applhicable to this Sublease and the Coke Sales Agreement.
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B. A material default under the Coke Sales Agreement shall for all purposes
be deemed to be a material default under this Sublease. Provided, however, that if the
default remains uncured after the expiration of any applicable cure period under the Coke
Sales Agreement, this Sublease and the Coke Sales Agreement shall be terrminable
immediately by the non-defaulting party based on such Coke Sales Agreement default
without application of any additional cure peniod set forth in this Sublease.

D. If the Coke Sales Agreement is terminated then this Sublease shall also
terminate as of the same day.

C. Oxbow shall be liable to and shall pay Ultramar for reasonable attorneys’
fees, costs and expenses incurred by Ultramar in regaining possession of the Premises, in
repairing or putting the Premises in ventable condition, and in renting the Premises.
Ultramar shall be liable for reasonable attorneys' fees incurred by Oxbow due to default
as described in this Section 13.

14, Surrender on Expiration or Termination. Upon termination or expiration
of this Sublease for any reason: (i) Oxbow shall peaceably quit and surrender the
Premises to Ultramar, and Ultramar may, without further notice, enter upon, re-enter,
possess, and repossess the same and agan have and enjoy the Premises as if this Sublease
had not been made; (i1) notwithstanding any provision herein to the contrary, but except
as provided 1n (i11) below, Oxbow shall leave (or restore, as necessary) the Premises in as
good a state and condition as the Premises were found as of the first day of this Sublease,
exclusive of normal wear and tear; (i1i) regarding all improvements made to the Premises
dunng the term by Oxbow, Oxbow shall leave the improvements in place; and (1v)
Oxbow shall cause the Premises to be free of all petrolenm coke owned by Oxbow and
Ultramar shall, at its election, thereafter take title to any petroleum coke remaining on the
Premises. If Oxbow fails to perform as requested. Ultramar shall have the right to
perform in its place and Oxbow agrees to pay the reasonable costs associated with such
performance. Ultramar shall mitigate damages or expenses regarding coke remaining on
the Premises to the extent that all proceeds received from the sale of such coke
repossessed by Ultramar shall be applied to Oxbow's account balance (after recovery of
applicable expenses).

15. Notices. All documents to be delivered and all notices which any party
hereto desires to give to another party shall be in writing and shall be given by personal
delivery, by facsimile with proof of transmission, by e-mail or by registered or certified
mail, postage prepaid, retum receipt requested, addressed as follows:

Ultramar: Ultramar Inc.
2402 E. Anaheim Street
Wilmington, CA 90744
Attn:  Refinery Manager
Fax: 562-495.5412
E-mail: tom_gipe@ndscorp.com
Phone: 562-491-6637



with a copy to: Valero Companies
Atm: Mr. Mark Williams
Marketing Director — Specialty Products
One Valero Place
San Antomo, TX 78212-3186
Fax: 210-370-2853
E-matl: Mark. Willams{@valero.com
Phone: 210-370-2774

Oxbow: Oxbow Carbon & Minerals Holdings, Inc.
3478 Buskirk Ave., Suite 346
Pleasant Hill, CA 94523-4342
Attn: Executive Vice President
Fax: 925-932-8920
E-mail: larry_black@plhill.oxbow.com
Phone: 925-932-0878

with a copy to: J. Michael Smith, Esq.

Oxbow Corporation

1601 Forum Place, P-2

West Palm Beach, FL 33401

Fax: 561-640-8812

E-mail: mike_smith@oxbow.com
Phone: 561-640-8800

Notice shall be effective the immediate next working day following facsimile
transmission or hand delivery and five calendar days after registered or certified mail or,
In any event, upon receipt, whichever occurs first.

16. Miscellaneous

A. Califormia_Law 10 Apply. This Sublease shall be governed by and
construed in accordance with the laws of the State of California. The parties agree that
the courts located in Calhifornia (state or federal, as applicable) shall have exclusive
junsdiction over any dispute arising between the parties.

B. Waiver. Any waiver, express or implied, of any breach of this Sublease
shall not be considered a waiver of any subsequent breach.

C. Time of Essence. Time 1s of the essence of this Sublease and every
provision thereof. :

D. Attorneys' Fees. If a party hereto commences an action against another to
enforce any of the terms of this Sublease, upon entering of final judement the prevailing
party or parties shall be entitled to payment from the other party to this Agreement for




IN WITNESS WHEREOF, the parties hereto have executed this Sublease by duly
authorized company representatives, on the date and vear first above written.

ULTRAMAR INC.

- . o

By://kz:é‘;.._/ el ST A
I zlham R {.(Iene . APRROVED
Executive Vice President N

I8

OXBOW CARBON & MINERALS HOLDINGS, INC.
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THIRD AMENDMENT TO LEASE

THIS THIRD AMENDMENT TO LEASE (“Third Amendment”) is made

and entered into as of May 14 , 2007 , by and between the

CITY OF LONG BEACH, a municipal corporation, acting by and through
its Board of Harbor Commissioners (“City”), pursuant to Ordinance
No. HD-1987 adopted by said Board at its meeting of

April 9 ;, 2007, and ULTRAMAR .INC., a Nevada corporation

(“Lessee”) .
1. This Third Amendment is made and entered into with
reference to the following facts and objectives:
1.1 In a Lease dated December 1, 2000 (Harbor
Document No. HD-6406), City leased the Premises located on
Pier G in the Harbor District of the City of Long Beach for
use as a petroleum coke storage facility. The Lease was
amended on May 2, 2003 (HD-6406A) and June 10, 2004 (HD-6406B)
(collectively, the “Amended Lease”).
1.2 The parties intend by this Third Amendment to
Lease to amend the compensation and insurance provisions of
the Amended Lease.
2. Effective January 1, 2006, paragraph 5 of the
Amended Lease 1s hereby amended to read, in 1its entirety, as

follows:

“5. COMPENSATION: As compensation for use of

the Premises, Lessee shall pay to City, without
deduction, setoff, prior notice or demand: (i) monthly

land rent; plus (ii) one hundred percent (100%) of all

L:\APPS\CtyLaw32\WPDOCS\DO31\P003\ 00096523 . WPD 1 06-05687
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charges set forth in City’s Port of Long Beach Tariff No.
4 (‘Tariff’), as said Tariff now exists or may in the
future be amended, which are applicable to the storage
and movement of bulk commodities through the Premises,
subject to a guaranteed minimum annual throughput. For
the Second five-year segment of the term (January 1, 2006
through December 31, 2010), the monthly land rent shall
be $18,693 (subject to paragraph 5.1) and the guaranteed
minimum annual throughput (‘GMAT’) for each year of the
second five-year segment shall not be less than ninety
percent (90%) of Lessee’s coke production at its
Wilmington refinery, subject to the throughput capacity
of the Premises, but in no event less than 450,000 metric
tons per year. Lessee shall provide or cause to be
provided, whether through sublessee or otherwise, within
ten‘“(lO) days following the »end of each. month: (i)
written reports to City’s Finance Division verifying the
throughput applicable to the storage and movements of
bulk commodities through the Premises; and (ii)
confirmation of Lessee’s coke production at its
Wilmington refinery. Further, on or before
November 30, 2006, Lessee shall provide City with written
reports verifying throughput and production (as described
in the previous sentence) for the period January 1, 2001
through December 31, 2005.

“If the actual throughput for any year is less
than the GMAT, Lessee shall pay to City, within thirty

(30) days after the end of said year, without deduction,

L:\APPS\CtyLaw32\WPDOCS\DO31\P003\00096523.WPD 2 06-05687
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City Attorney of Lon% Beach
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Telephone (562) 570-2200

setoff, prior notice or demand, a sum calculated by
multiplying the difference between the GMAT and the
actual throughput times the sum of the then-current
applicable wharfage and shiploader charges established in
City’s Tariff No. 4, Items 356 and 515.

“*5.1 The monthly land rent shall be
adjusted for each year of the term and for each
year of each Option Period, if exercised. Said
adjustment shall be made by comparing the Consumer
Price Index for All Urban Consumers (base year
1982=100) for Los Angeles-Riverside-Orange County,
published by the United States Department of Labor,
Bureau of Labor Statistics (‘Index’), which 1is
published for the date nearest the beginning of the
new segment of the term (‘Current Index’), with the

Indexwpublished nearest the date of commencement of

Long Beach, California 90802-4664

the original lease term (‘Beginning Index’). If
the Current Index has increased over the Beginning
Index, the monthly land rent for the years in the
then-current segment of the term shall be set by
multiplying the monthly land rent set forth above
by a fraction, the numerator of which 1is the
Current Index and the denominator of which is the
Beginning Index; provided, in no event shall the
monthly land rent be less than the monthly 1land
rent for the previous year. If the Index is
discontinued or revised during the term, such other

government index or computation shall be used in

3 06-05687
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order to obtain substantially the same result as if
the Index had not been discontinued.

“5.2 All delinquent installments of rent
and other payments due the City shall bear interest
at the rate then in effect in Tariff No. 4 for
delinquent payments and shall be subject to the
penalty provisions of Tariff No. 4. Rent payments
are delinquent if remaining unpaid on the tenth
calendar day of the month for which due. Tariff
charges are due as accrued, and any deficiency in
the GMAT 1is due within thirty days after the
conclusion of the period to which it is applicable.
With the exception of rent payments, all invoices
issued by City are due and payable upon
presentation, and any such invoice remaining unpaid

che thirtieth day after the date of issue shall be

considered delinquent.”

3. Effective upon execution of this Third Amendment,
paragraph 14 of the Amended Lease is hereby amended to read, in its

entirety, as follows:

“14. As a condition precedent to the
effectiveness of the Lease, Lessee shall procure and
maintain in full force and effect during the term of the

Lease, the following policies of insurance.

(a) Commercial General Liability

Insurance which affords coverage at least as broad

L.:\APPS\CtyLaw32\WPDOCS\D031\P003\00096523.WPD 4 06-05687
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as Insurance Services Office ‘occurrence’ from
CG 00 01 with minimum limits of $5,000,000 per
occurrence, and if written with an aggregate, the
aggregate shall be double the per occurrence limit.
The policy shall contain no provisions or
endorsements limiting coverage for (1) products -
completed operations; (2) contractual liability;
(3) independent contractors; (4) third party action
over claims; (5) explosion, collapse or underground
hazard (XCU), if there is exposure; and (6) defense
costs shall be excess of limits.

(b) Automobile Liability Insurance with
p coverage at least as broad as Insurance Services
Office Form CA 0001 covering ‘Any Auto’ (Symbol 1)
with minimum limits of $1,000,000 each accident.

(c) mwquddggr ?Ed” accidgntal pollution

liability insurance, including coverage for

clean-up costs, with a minimum limit of $5,000,000
and $10,000,000 total all losses.

(d) Workers’ Compensation Insurance, as
required by the State of California and Employer’s
Liability Insurance with a limit of not less than
$1,000,000 per accident for bodily injury and
disease, and any required coverage under the U.S.
Longshoremen’s and Harbor Workers’ Act (USL&H),
Federal Employers Liability Act and Jones Act for
employees performing services covered by said Acts;

“Insurance policies will not be in compliance

L:\APPS\CtyLaw32\WPDOCS\DO31\P003\00026523.WPD 5 06-05687
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with the Lease if they include any limiting endorsement
that have not been approved in writing by City.

“The policy or policies of insurance for
Commercial General Liability, Automobile Liability
Insurance and Sudden and Accidental Pollution Liability
shall contain the following provisions or be endorsed to
provide the following:

(1) The Indemnified Parties shall be
additional insureds with regard to
liability and defense of suits or claims
arising out of the Lease.

Additional insured endorsements shall not:

(1) Be limited to ongoing operations;

(2) Exclude contractual liability;

(3) Restrict coverage to the sole
liability of Lessee;

(4) Contain any other exclusion contrary

to the Lease.

(2) This insurance shall be primary and any
other insurance, deductible, or
self-insurance maintained by the

Indemnified Parties shall not contribute
with this primary insurance.

(3) The policy shall not be canceled or the
coverage reduced until a thirty (30) day
written notice of cancellation has been
served upon the Executive Director of the

Harbor Department except notice of ten

L:\APPS\CtyLaw32\WPDOC5\D031\P003\00096523.WED 6
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(10) days shall be allowed for
non-payment of premium.

“The policy or policies of  insurance for
Workers’ Compensation shall be endorsed, as follows:

(1) A wailver of subrogation stating that the
insurer waives all rights of subrogation
against the Indemnified Parties.

(2) The policy or policies shall not be
canceled or coverage reduced until a
thirty (30) day written notice of
cancellation has been served upon the
Executive Director of the Harbor except
notice of ten (10} days shall be allowed
for non-payment of premium.

“Any deductible or self-insured retention must
beuapprqvgqrinwwriting byﬂﬁhe_Execut@ve Director‘and
shall protect the Indemnified Parties in the same manner
and to the same extent as they would have been protected
had the policy or policies not contained a deductible or
self-insured retention. Any deductible or self-insured
retention must be approved in writing in accordance with
the Harbor Insurance Guide.

“Lessee shall deliver either certified copies
of the required policies or endorsements on forms
approved by the City (‘evidence of insurance’) to the
Executive Director for approval as to sufficiency and as
to form. At least fifteen (15) days prior to the

expiration of any such policy, evidence of insurance

L:\APPS\CtyLaw32\WPDOCS\DC31\P0O03\00096523.WPD 7
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showing that such insurance coverage has been renewed or
extended shall be filed with the Executive Director. If
such coverage is canceled or reduced, Lessee shall,
within ten (10) days after receipt of written notice of
such cancellation or reduction of coverage, file with the
Executive Director evidence of insurance showing that the
required insurance has Dbeen reinstated or has been
provided through another insurance company or companies.

“"The coverage provided shall apply to the
obligations assumed by the Lessee under the indemnity
provisions of this Lease, but this insurance provision in
no way limits the indemnity provisions and the indemnity
provisions in no way limit this insurance provision.

“Lessee agrees to suspend and cease all
operations hereunder during such period of time as the
required insurance coverage is not in effect and evidence
of insurance has not been approved by the City. The City
shall have the right to withhold any payment due Lessee
until Lessee has fully complied with the insurance
provisions of this Lease.

“Each such policy shall be from a company or
companies with a current A.M. Best’s rating of no less
than A:VII and authorized to do business in the State of
California, or otherwise allowed to place insurance
through surplus line brokers under applicable provisions
of the California Insurance Code or any federal law. Any
other rating must be approved in writing in accordance

with the Harbor Insurance Guide.
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“If coverage is written on a claims-made basis,
the retroactive date on such insurance and all subsequent
insurance shall coincide with or precede the effective
date of the Lease and continuous coverage shall be
maintained or Lessee shall obtain and submit to City an
extended reporting period endorsement for a period of at
least three (3) years from termination or expiration of
this Lease.

“Upon expiration or termination of coverage of
required insurance, Contractor shall procure and submit
to City evidence of ‘tail’ coverage or an extended
reporting coverage period endorsement for the period of
at least three (3) years from termination or expiration

of this Lease.

“In addition to procuring the above insurance,

Lessee shall be responsible for causing sublessees to

purchase insurance specified in (a), (b) (c) and (d)
above in compliance with the terms of the Lease. If
Lessee does not obtain evidence of the required

insurance, Lessee’s required limits of Liability shall be

7

increased by 50%.
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4. Except as expressly provided in this Third
Amendment, the terms and conditions of the Amended Lease remain

unchanged and in full force and effect.

ULTRAMAR INC., a Nevada corporation

P .

Title@- 0¥ Vio Pol s ol STy
M

LESSEE

CITY OF LONG BEACH, a municipal
corporation, acting by and through

its Board‘f(dHarbor Commissioners
[
i;‘\%#
A i~ /

/\’\.n;\ j“\ , 2006 By:

7 4 xj Richard D. Steinke,
Executive Director
Long Beach Harbor Department

CITY.

The foregoing document is hereby approved as to form.

SHANNON, City Attorney

{
Charles M. Gale, Deputy

CMG:rjr 11/08/06 #06-05687
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onl é%vm/vm of U

w personally known to me

(1 (or proved to me on the basis of satisfactory evidence)

to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized
AbbSbALLLSSLBELLFABASABRASS capacity(ies), and that by his/her/their signature(s) on the
MOLLY BARNES ’ instrument the person(s), or the entity upon behalf of

Notary Public which the person(s) acted, executed the instrument.
STATE OF TEXAS

wy Comm. Exp. 09-20-2008

ERE NV VYNV

WITNESS my hand and official seal.
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Place Notary Seal Above /M//I,K Ww
w

Signature of Notary Public
OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.
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[ Trustee L] Trustee

[J Guardian or Conservator [J Guardian or Conservator

[J Other: [J Other:

Signer Is Representing: Signer Is Representing:
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THIS LEASE ("Lease") is made and entered into as of the
4*" day of November, 1999, by and between the CITY OF LONG BEACH,
a municipal corporation, acting by and through its Board of Harbor
Commissioners ("City”), pursuant to Ordinance No. HD-1804, adopted
by the Board at its meeting of October 4, 1999, and APPLIED
INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation
(“Lessee”) .
1. RECITALS
1.1 As a result of negotiations, Lessee has agreed to
lease from City certain improved real property commonly known
as 1140 Pier G Avenue in the Harbor District cf the City of
Long Beach and purchase the coke shed located thereon.
1.2 The parties intend by this Lease to set forth the
terms, covenants and conditions of the Lease.
2. PREMISES
2.1 Lease of Premiges. City leases to Lessee and Lessee
accepts a lease of the premises (“Premises”) described in
Exhibit “A” attached hereto and incorporated herein by this
reference. The Premises consists of approximately 177,820
square feet of land. The Premises are leased to Lessee on an
“as 1s” basis.
2.1.1 There are excepted and reserved from the
Premises all minerals and mineral rights of every k;nd
and character now known to exist or hereafter discovered,
including, without limitation, oil, gas and water rights,

together with the full, exclusive and perpetual rights to
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explore for, remove and dispose of said minerals from the

Premises without, however, the right of surface entry

upon the Premises for such purposes.

2.1.2 This Lease, and all rights granted to
Lessee hereunder, are subject to restrictions,
reservations, conditions and encumbrances of record,
including, without limitation, the trusts and limitations
set forth in Chapter 676, Statutes of 1911; Chapter 102,
Statutes of 1925; Chapter 158, Statutes of 1935; Chapter
29, Statutes of 1956, First Extraordinary Session;
Chapter 138, Statutes of 1964, First Extraordinary
Session; and the Federal navigational éervitude.

2.1.3 The Premises shall be subject to rights of
way for such sewers, storm drains, pipelines, conduits
and for such telephone, telegraph, light, heat, power or
water lines as may from time to time be determined by the
Board of Harbor Commissioners.

2.2 Purchase of Improvements. City sells to Lessee and
Lessee purchases, on an “as 1s” basis, the improvements
situated on the Premises (“Improvements”) as listed and
described in Exhibit "“B” attached hereto and incorporated
herein by this reference. The purchase price for the
Improvements is One Dollar ($1.00) payable in full upon
execution of this Lease. Title to the Improvements will be
transferred from City to Lessee by bill of sale in the form of
Exhibit “C” attached hereto.

3. TERM

The term of this Lease shall be for a period of twenty
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(20) years commencing on the effective date as defined in paragraph

23.13 below.

4. USE OF PREMISES

4.1 The Premises shall be used for the operation of a
proprietary facility for the receipt, handling, loading,
unloading, storage, transporting, wmarketing and other
disposition of coke or other dry bulk commodities derived from
petroleum or other hydrocarbon substances (“*Commodities”).

4.2 The Premises shall not be used for purposes other
than those expressly permitted in this paragraph 4 without the
prior written consent of the Executive Director of the Long
Beach Harbor Department (“Executive Director”). In no event
shall the Premises be used for any purpose which shall
interfere with commerce, navigation or fisheries or be
inconsistent with the trusts and limitations now or hereafter
imposed upon City and the Premises or in a manner which
results in hazardous waste (as now or hereafter defined by the
Administrator of the Environmental Protection Agency, the
California Department of Health Services or such other persons
or agencies responsible for the management of hazardous
wastes) being deposited upon the Premises and entering the
soil and water table underlying the Premises.

5. RENTATL

5.1 The Rent for the Premises shall be as follows:

5.1.1 For ten (10) months immediately following the
effective date of this Lease (“Construction Grace

Period”) or completion of construction of the Lessee

Improvements, whichever occurs first (“Rent Commencement
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Date”), Lessee shall pay the sum of One Thousand Dollars
($1,000.00) per month (“Construction Period Rent”) in
advance of the first day of each month without deduction
setoff, prior notice or demand. If the effective date is
a day other than the first day of a wmwonth then
Construction Period Rent shall be prorated on the basis
of a thirty (30) day month. For purposes of this
subparagraph 5.1.1, construction of the Lessee
Improvements shall be deemed completed when the Building
Bureau of the City’s Planning and Building Department
issues a Certificate of Occupancy in accordance with the
provisions of Chapter 18.16, Section 18.16.150 of the
Long Beach Municipal Code.
5.1.2 Subject to the provisions of subparagraph
5.2, Lessee shall pay to City, as rental for the use of
the Premises, without deduction, setoff, prior notice or
demand, the sum of Twenty-Two Thousand Nine Hundred
Sixty-Eight Dollars and 00/100 ($22,968.00) per month
(*Monthly Rent”) payable in advance on the first day of
each month commencing on the Rent Commencement Date
whether or not construction of the Lessee Improvements
has been completed. If the Rent Commencement Date is a
day other than the first day of a month then Monthly Rent
shall be prorated on the basis of a thirty (30) day
month.
5.2 The Monthly Rent shall be adjusted annually on each
anniversary of the effective date during the term (“adjustment

date”) without further action of the parties. Said adjustment
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shall be made by comparing the Consumer Price Index for All
Urban Consumers (base year 1967=100) for Los Angeles-Long
Beach-Anaheim, published by the United States Department of
Labbr, Bureau of Labor Statistics ("Index"), which is
published for the date nearest the adjustment date ("Current
Index"), with the Index published nearest March 1, 1999
("Beginning Index"). If the Current Index has increased over
the Beginning Index, the Monthly Rent for the then-current
lease year shall be set by multiplying the Monthly Rent set
forth above by a fraction, the numerator of which is the
Current Index and the denominator of which is the Beginning
Index; provided, in no event shall the Monthly Rent be less
than the Monthly Rent in effect immediately preceding the
adjustment date. The term “lease year” shall mean the twelve
(12) consecutive calendar month period commencing on the
adjustment date. If the Index is discontinued or revised
during the term, such other government Index or computation
shall be used in order to obtain substantially the same result
as if the Index had not been discontinued.

5.3 The Monthly Rent shall be adjusted by negotiations
on each five (5) year anniversary of the effective date during
the term (“FMV adjustment date”). When the process 1is
utilized, it establishes the rental (“Adjusted Rent”) for the
Premises for the sixth (6é%*h) year until the end of the tenth
(10%") vyear, when the parties shall again invoke this
adjustment process.

5.3.1 In determining the Adjusted Rent, the parties

shall take into consideration the character of the
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Premises, the value thereof, the fair rental value of
similar premises devoted to a similar use, the terms,
conditions and restrictions of this Lease, the tonnage
handled at the Premises, the return to the City and any
other facts and data necessary for a proper determination
of said Adjusted Rent. In the event the parties cannot
agree upon the Adjusted Rent, said adjusted rent shall be
determined as provided in paragraph 5.3.2.

5.3.2 Each party, at its cost, shall appoint a real
estate appraiser with at least five (5) years’ full time
commercial appraisal experience in the area in which the
premises are located and qualified as a member of M.A.I.
to determine the minimum monthly rent for the lease year
commencing on the FMV adjustment date. If a party does
not appoint an appraiser within ten (10) calendar days
after the other party has given notice of the name of its
appraiser, the single appraiser appointed shall be the
sole appraiser and shall determine said minimum monthly
rent. Within ten (10) calendar days after the second
appraiser has been appointed, they shall attempt to
select a third appraiser meeting the qualifications
stated in this paragraph. If they are unable to agree on
the third appraiser, either of the parties, by giving ten
(10) days’ notice to the other party may apply to any
judge of the Superior Court of the County of Los Angeles
who shall select and appoint the third appraiser. Each
of the parties shall bear one-half of the cost of

appointing the third appraiser and of paying the third
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appraiser’s fee. Within thirty (30) days after the
selection of the third appraiser, each appraiser shall
determine the fair market value of the Premises which
fair market values shall be separately stated. The total
of the fair market value of the Premises is referred to
in this subparagraph as the “appraisal.” In determining
the fair market value of the Premises, the appraiser or
appraisers shall consider the use to which the Premises
are restricted under the provisions of paragraph 4 and
shall not consider the highest and best use for the
Premises without regard to the restrictions on use
thereof under the provisions of paragraph 4. If,
however, the low appraisal and/or the high appraisal
are/is more than five percent (5%) lower and/or higher
than the middle appraisal, the low appraisal and/or the
high appraisal shall be disregarded. If only one
appraisal is disregarded, the remaining two fair market
values of the Premises shall be added together and shall
be divided by two; the resulting quotients shall be
multiplied by rate of return for land (expressed as a
percentage}) then approved by the Board of Harbor
Commissioners; the resulting products shall be added
together and divided by twelve (12) and the resulting
quotient shall be the Monthly Rent for the lease year
commencing on the first wmonth following the FMV
adjustment date. After the Monthly Rent has been set as
provided in this paragraph, the appraiser or appraisers

shall immediately notify the parties and the parties
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shall immediately execute a memorandum 6£ adjustment of

Monthly Rent. The annual CPI rent adjustments shall

continue to be utilized throughout the term of this

Lease.

5.4 Commencing on the first day of the wmonth next
succeeding the Rent Commencement Date, Lessee shall pay, or
cause to be paid, to City, in addition to the Monthly Rent,
the total amount of all applicable tariff charges accruing in
connection with the movement of Lessee’s bulk commodities to
and from the Premises, under the schedule of rates covering
the use of wharves and other facilities owned, controlled or
operated by the City as set forth in the Port of Long Beach
Tariff No. 4, as the same may now exist or is hereinafter
amended or restated (“Tariff No. 4"). Lessee shall pay or
cause to be paid to the City on or before the 10*® day of the
next succeeding month all of said tariff charges accruing
during the preceding calendar month.

5.4.1 Lessee shall file, or cause to be filed, with
the Executive Director on forms provided or approved by
City, on or before the tenth day following departure of
a vessel owned, controlled or operated by Lessee onto or
from which Lessee’s bulk commodities have loaded or
unloaded from the Premises a verified statement showing
all applicable tariff charges which shall have accrued
with reference to each such vessel. Lessee shall furnish
any additional reports relating to its bulk commodities
terminal operations when requested by City.

5.4.2 Lessee guarantees that, during the initial




Robert E. Shannon .
City Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664

Telephene (562) 570-2200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

five-year segment of the term hereof, it will ship from
the Premises a minimum of 300,000 metric tons of
Commodities annually (*Guaranteed Minimum Annual
Throughput”). If Lessee has not, by the end of a given
year, shipped quantities of Commodities from the Premises
at least equal to the Guaranteed Minimum Annual
Throughput for that year, Lessee shall pay to City,
within thirty (30) days after the end of said year, a sum
calculated by multiplying the difference in quantity
between the Guaranteed Annual Minimum Throughput and the
actual annual quantity shipped times the then-current
applicable wharfage and shiploader charges established in
Tariff No. 4, which sum would have been paid to City had
such quantity of petroleum coke been shipped from the
Premises during said year.

5.4.2.1 If the Premises or the improvements to
be constructed thereon are damaged or destroyed so as to
render them wholly or partially untenantable or unfit for
use or so as to make it impracticable for Lessee to make
reasonably full use of the Premises for the authorized
purposes, the Guaranteed Minimum Annual Throughput for
the then-current year shall be adjusted according to the
nature and extent of the damage sustained and the
impairment of use. In the event the parties cannot agree
upon the amount of such adjustment, the matter shall be
submitted to final and binding arbitration before
JAMS/ENDISPUTE, or its successor, pursuant to the United

States Arbitration Act, 9 U.S.C. Sec. 1 et seqg. Either
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party may commence the arbitration process by filing a
written demand for arbitration with JAMS/ENDISPUTE, with
a copy to the other party. The arbitration will be
conducted in accordance with the provisions of
JAMS/ENDISPUTE’'s Comprehensive Arbitration Rules and
Procedures in effect at the time of filing of the demand
for arbitration. The parties will cooperate with
JAMS/ENDISPUTE’s panel of neutrals, and in scheduling the
arbitration proceedings. The parties covenant that they
shall participate in the arbitration in good faith, and
that they shall share equally in its costs.

5.4.2.2 If by reason of strikes or other labor
disputes, lockouts, or other work stoppages occurring
within the Harbor District of the City of Long Beach for
a period in excess of thirty (30) consecutive days,
Lessee 1is prevented from making substantial use of the
Premises for the purposes authorized, then the Guaranteed
Minimum Annual Throughput for the then-current year shall
be proportionately adjusted in an amount determined by
mutual agreement. In the event the parties cannot agree
upon the amount of such adjustment, the matter shall be
submitted to final and binding arbitration before
JAMS/ENDISPUTE, or its successor, pursuant to the United
States Arbitration Act, 9 U.S.C. Sec. 1 et seqg. Either
party may commence the arbitration process by filing a
written demand for arbitration with JAMS/ENDISPUTE, with
a copy to the other party. The arbitration will be

conducted in accordance with the provisions of

11
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JAMS/ENDISPUTE’'s Comprehensive Arbitration Rules and
Procedures in effékt at the time of filing of the demand’
for arbitration. The parties will cooperate with
JAMS/ENDISPUTE’s panel of neutrals, and in scheduling the
arbitration proceedings. The parties covenant that they
shall participate in the arbitration in good faith, and
that they shall share equally in its costs.

5.4.2.3 The Guaranteed Minimum Annual
Throughput shall be adjusted by negotiations on every
fifth anniversary of the effective date during the term.

6. CONSTRUCTION OF IMPROVEMENTS

6.1 Lessee shall not construct or make any improvements
or alterations to the Premises without City's prior consent.
6.1.1 City hereby consents, and Lessee agrees to
make the improvements (“Lessee Improvements”) described
in Exhibit “D” attached hereto and incorporated herein by
this reference to the coke storage facility (“Coke Shed”)
located on Pier G Avenue. Lessee shall expend a minimum
(“Construction Minimum”) of Three Million Dollars
($3,000,000.00) in completing the Lessee Improvements.
In the event Lessee expends less than the Construction
Minimum in connection with the Lessee Improvements, the
difference shall be paid by Lessee to City within thirty
(30) days of completion of the Lessee Improvements.
6.2 All improvements or ‘alterationsv shall be
constructed, erected and installed in accordance with plans
and specifications approved in writing by the Execﬁtive

Director or his designee and shall be subject to such
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conditions and limitations as may be set forth in the
Development Permit. All such improvements or alterations
shall also be constructed, erected or installed in accordance
with applicable law including, but not limited to Rule 1158
adopted by the Southern California Air Quality Management
District, as the same may be amended. |

6.3 The entire cost and expense of developing and
constructing the Lessee Improvements or alterations shall be
borne by Lessee. Lessee shall protect, defend, indemnify and
hold City harmless from any liability whatsocever in connection
with the development and construction of the Lessee
Improvements and alterations.

6.4 No construction shall be commenced on the Premises
by Lessee until Lessee has obtained the written approval of
the Executive Director and has furnished City with a
Completion Bond in the full amount of the cost of the
Improvements. In lieu of this Completion Bond, City will
accept the completion and payment bonds supplied by Lessee's
contractor or contractors, provided said bonds are issued
jointly to Lessee and City. Said bonds must be issued by a
company qualified to do business in the State of California
and acceptable to City. Said bonds shall be in a form
acceptable to City and shall insure faithful and £full
observance and performance by Lessee of all the terms,
conditions, covenants, and agreements relating to construction
of improvements upon the Premises. The Completion Bond shall
be in the amount and provide a penalty of one hundred percent

(100%) of the value of the Lessee Improvements.

13




Robert E. Shannon ]
City Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664

Telephone (562) 570-2200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

6.5 On or before the date of commencement of
construction of any building, structure or other improvements
on the Premises, Lessee shall file or cause to be filed with
City, a Payment Bond executed by Lessee or Lessee's contractor
and by a surety authorized to do business in the State of
California as surety guaranteeing the construction of the
building improvements, structures or other improvements to be
constructed on the Premises. If said bond is executed by the
Lessee's contractor, it shall name the Lessee and the City as
joint obligees. The Payment Bond shall be in the amount and
provide a penalty of one hundred percent (100%) of the full,
estimated cost of construction of the Lessee Improvements.

6.6 The term of both bonds shall commence on or before
the date of filing with City. The Completion Bond shall
remain in effect until the date of completion of the work to
the reasonable satisfaction of the Executive Director or his
designate. The Payment Bond shall remain in effect until the
expiration of the period of filing a claim of lien as
provided in Title 15 of Part 4 of Division 3 of the California
Civil Code, and as hereafter amended, or if a claim of lien is
filed, the expiration of the period for filing an action to
foreclose such lien, or until the Premises are freed from the
effect of such claim of lien and any action brought to
foreclose such lien pursuant to the provisions of said Title
15 of Part 4 or the lien is otherwise discharged.

6.7 In lieu of the Payment Bond and Completion Bond
required in subparagraphs 6.4 and 6.5, above, Lessee may

furnish cash, assignment of account, time certificate of
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deposit, or letter of credit.

7. ENVIRONMENTAL MATTERS

7.1 Definitions

7.1.1 For purposes of this Lease, "Environmental
Law(s) " means the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 as amended, 42
U.S.C. Sections 9601 et seqg., the Clean Air Act, as
amended, 42 U.S.C. Sections 7401 et seq., the Resource
Conservation and Recovery Act of 1976, 42 U.S.C. Sections
2601 et seqg., the Toxic Substances Control Act, 15 U.S.C.
Sections 2601 et seq., the Hazardous Materials
Transportation Act, 49 U.S.C. 1801 et seqg., the Clean
Water Act, 33 U.S.C. Sections 1251 et seq., the
Carpenter-Presley-Tanner Hazardous Substances Account
Act, California Health & Safety Code Sections 25300, et
seg., the Porter-Cologne Water Quality Control Act,
California Water Code Sections 13000 et seq., and Title
23 Division 3, the regulations promulgated by the
Southern California Air Quality Management District,
Chapter 16 of the California Code of Regulations
concerning underground storage tanks as said laws are
supplemented or amended, the regulations promulgated
pursuant to said laws, and any other federal, state or
local law, statute, rule( regulation or ordinance which
regulates or proscribes the use, storage, disposal,
presence, cleanup, transportation or Release or
threatened Release into the environment of Hazardous

Material including, but not limited to Title 23, Division
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3 of the California Code of Regulations concerning
underground storage tanks.

7.1.2 "Hazardous Material" means any substance
which is (i) designated, defined, classified or regulated
as a hazardous substance, hazardous material, hazardous
waéte, pollutant or contaminant under any Environmental
Law, as currently in effect or as hereafter amended or
enacted, (ii) a petroleum hydrocarbon, including crude or

waste o0il or any fraction thereof and all petroleum

products and petroleum by-products, (iii) PCBs, (iv)
asbestos, (v) flammable explosives, (vi) infectious
materials or (vii) radiocactive materials. As used

herein, the term "Hazardous Materials" shall also include
"hazardous wastes" and "extremely hazardous wastes" as
those terms have been defined by the Administrator of the
U.S. Environmental Protection Agency, the California
Department of Health Services, or any other person or
agency having jurisdiction of the management of hazardous
materials.

7.1.3 "Release" means any spilling, leaking,
pumping, pouring, emitting, discharging, injecting,
escaping, leaching, dumping or disposing into the
environment of any Hazardous Material (including the
abandonment or discarding of barrels, containers, and
other receptacles containing any Hazardous Material) .

7.2 Compliance.

7.2.1 Environmental Laws. Lessee shall comply

with all applicable Environmental Laws related to

16
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Lessee's use or occupancy of the Premises including but
not limited to any laws regulating the use, storage,
generation or disposal of Hazardous Materials. Lessee
shall establish, maintain and observe a program of
compliance with all applicable Environmental Laws. On or
before commencement of business on the Premises, Lessee
shall certify to the Executive Director that Lessee’s
operations comply with all applicable Environmental Laws;
provided, however, that review and approval of the
certification by the Executive Director shall not relieve
Lessee of its independent obligation to comply with
Environmental Laws. Lessee shall monitor its compliance
with Environmental Laws and immediately halt and correct
any incident of noncompliance.

7.2.2 Storage of Hazardous Materials. Lessee
shall not cause or permit any Hazardous Material to be
brought upon, kept or used in or about the Premises by
Lessee, its agents, employees, contractors or invitees in
a manner or for a purpose in violation of any
Environmental Laws.

7.2.3 Noncompliance.

7.2.3.1 Incident of Noncompliance. In the event

of an incident of noncompliance with the Environmental
Laws, including a regulated Release, Lessee, at 1its
cost, shall: (a) give City prompt notice of the
incident, providing as much detail as possible; (b) as
soon as possible, but no later than seventy-two (72)

hours, after discovery of an incident of noncompliance
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submit a written report to City, identifying, to the
extent possible, the source or cause of the noncompliance
and the method or action required to correct the problem;
(c) cooperate with City or its designated agents or
contractors with respect to the investigation of such
problem; and (d) promptly commence remediation of the
incident of non-compliance in accordance with applicable
Environmental Laws and diligently prosecute the
remediation plan to completion. Lessee shall furnish the
Executive Director with copies of all waste manifests.
The provisions of this subparagraph shall apply unless
Lessee can establish to the reasonablé satisfaction of
City that the incident of noncompliance was not caused by
Lessee, its officers, agents, employees, contractors or
invitees, or by any person or persons acting on behalf of
Lessee and with Lessee’s knowledge and consent, express
or implied.

7.2.4 Notice. For purposes of this paragraph 7,
notice shall be given to the Executive Director. Lessee
shall give such notice promptly following an incident of
environmental noncompliance in person, by telephone or by
facsimile followed by written notice in accordance with
subparagraph 23.1 below.

7.2.5 Costs. Lessee shall be liable for all
costs, expenses, losses, damages, actions, claims,
cleanup costs, penalties, assessments or fines arising
from Lessee's failure to comply with the Environmental

Laws including, but not limited to, a failure to comply
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with any reporting requirements.

7.2.6 Inspection Rights. Upon reasonable
notice, and during normal business hours, City shall have
the right to conduct periodic inspections and audits of
Lessee's compliance with the Environmental Laws and
management of Hazardous Materials on the
Premises. Lessee shall have the right to have a
representative present during any such inspection or
audit. If City is required to notify any agency of any
violations of Environmental Laws discovered during such
audit, Lessee shall be given concurrent notice. City
acknowledges that it is not the intent of this paragraph
7.2.6 to prohibit Lessee from conducting its operations
and City shall use its best efforts to not unreasonably
interfere with Lessee’s operations. Lessee may conduct
its operations according to the custom of the industry
and all applicable laws so long as the use or presence of
Hazardous Materials is strictly and properly handled,
monitored and disposed of according to all Environmental
Laws and the terms of this Lease.

7.2.7 Environmental Indemnification. In partial
performance of Lessee’s obligations of indemnity under
paragraph 13 below, Lessee at its sole cost and expense,
shall indemnify, defend (with counsel acceptable to
City), protect and hold harmless City, the Board of
Harbor Commissioners, and their respective agents,
employees and officers, (“indemnified parties”) from and

against any and all claims, demands, losses, damages,
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liabilities, fines, penalties, charges, administrative
and judicial proceedings, orders, judgments, remedial
action and compliance requirements, enforcement and
cleanup actions of any kind, and all costs and expenses
incurred in connection therewith, including, without
limitation, actual attorneys' fees and costs and expenses
of all experts and consultants (collectively, the
"Losses"), arising directly or indirectly, in whole or in
part, out of (i) a Release of on, under or from the
Premises after the date of this Lease from any source,
(ii) the wuse, generation, manufacturing, production,
handling, storage, transport, discharge or disposal of
any Hazardous Material on or after ﬁhe date of this Lease
from, under or about the Premises, and (iii) the
violation of any Environmental Laws. Lessee's
obligations under this subparagraph 7.2.7 shall survive
the expiration or earlier termination of this Lease. The
provisions of this subparagraph shall apply unless Lessee
can establish to the reasonable satisfaction of City that
a Loss was not caused by Lessee, its officers, agents,
employees, contractors or invitees, or by any person or
persons acting on behalf of Lessee and with Lessee’s
knowledge and consent, express or implied.

8. MAINTENANCE AND REPAIR

8.1 Lessee, at its cost, shall keep and maintain the
Premises, including without limitation all buildings, structures,
other improvements and surface paving, in good and substantial

repair and condition and shall perform all necessary maintenance.
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8.2 Should Lessee fail to make any repairs or perform
required maintenance within thirty (30) days after receipt of
notice from City to do so, City may, but shall not be
obligated to, make such repairs or perform such
maintenance. Lessee agrees to reimburse City for the cost
thereof within thirty (30) days ‘after receipt of City's
invoice therefor. City's cost shall include, but not be
limited to, the cost of maintenance or repair or replacement
of property neglected, damaged or destroyed, including direct
and allocated <costs for labor, materials, supervision,
supplies, tools, taxes, transportation, administrative and
general expense and other indirect or overhéad expenses. In
the event Lessee shall commence to prosecute and diligently
make such repairs or shall begin to perform the required
maintenance within the thirty (30) day period, City shall
refrain from making such repairs or performing required
maintenance and from making demand for such payment until the
work has been completed by Lessee, and then only for such
portion thereof as shall have been made or performed by
City. The making of any repair or the performance or
maintenance by City, which repair or maintenance is the
responsibility of Lessee, shall in no event be construed as a
waiver of Lessee's duty or obligation to make future repairs
or perform required maintenance as provided in this Lease.

8.3 Lessee, at its cost, shall provide proper containers
for trash and keep the Premises free and clear of rubbish,
debris and litter at all times. Lessee, at its cost, further

agrees to keep and maintain all of the Premises in a safe,
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clean, wholesome and sanitary condition under all applicable
federal, state, local and other laws, rules, regulations and
orders. No offensive refuse, matter, nor any substance
constituting any unnecessary, unreasonable or unlawful fire
hazard, nor material detrimental to the public health shall be
permitted to be or remain on the Premises and Lessee shall
prevent such material or matter from being or accumulating
upon the Premises.

8.4 All fire protection sprinkler systems, standpipe
systems, fire alarm systems, portable fire extinguishers and
other fire-protective or extinguishing systems or appliances
which may be installed on the Premises shall>be maintained by
Lessee, at its cost, in an operative condition at all times.
All repairs and servicing shall be made in accordance with the
provisions of the Long Beach Municipal Code, Chapter 18.48 and
all revisions thereto.

8.5 Lessee may provide personnel to accompany City's
representatives on periodic inspections of the Premises to
determine Lessee's compliance with the provisions of this
Lease.

9. OBSERVE APPLICABLE LAWS

9.1 At all times in its use and occupancy of the
Premises and in the conduct of its operations thereon, Lessee,
at its cost, shall comply with all applicable federal, state,
regional and municipal laws, ordinances and regulations
(including but not limited to the City Charter, the Long Beach
Municipal Code and Tariff No. 4) and obtain all requisite

permits for the construction of improvements on the Premises
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and for the conduct of its operations thereon.

9.2 Without limiting the foregoing, Lessee shall comply
with applicable provisions of the Americans with Disabilities
Act (42 USCS Sections 12101, et seqg.) ("Act") and regulations
promulgated pursuant thereto in Lessee's use of the Premises
and operations conducted thereon. As between City and Lessee,
Lessee shall be solely responsible for assuring that the
Premises are in compliance with applicable provisions of said
Act and related regulations.

10. UTILITY CHARGES

Lessee, at its cost, shall make arrangements for and pay
for all utility installations and services furnished to or used by
it, including without limitation gas, electricity, water, telephone
service and trash collection and for all connection charges.

11. TAXES

Except where contested in good faith in a court of
appropriate jurisdiction, Lessee shall pay, prior to delinguency,
all lawful taxes, assessments and other governmental or district
charges that may be levied upon its property and improvements of
any kind located on the Premises and upon the interest granted
under this Lease. Lessee recognizes and understands that this
Lease may create a possessory interest subject to property taxation
and that Lessee may be subject to the payment of property taxes and
assessments levied on such interest. Payment of any such
possessory interest tax or assessment shall not reduce any
compensation due City hereunder.

12. MECHANICS' LIENS

Lessee shall pay all costs for construction done by it or
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caused by it to be done on the Premises. Lessee shall keep the
Premises free and clear of all mechanics' liens resulting from
construction done by or for Lessee. Lessee shall have the right to
contest the correctness or the wvalidity of any such lien 1if,
immediately on demand by City, Lessee procures and records a lien
release bond issued by a corporation authorized to issue surety
bonds in California in an amount equal to one and one-half times
the amount of the claim of 1lien. The bond shall meet the
requirements of Civil Code Section 3143 and shall provide for the
payment of any sum that the claimant may recover on the claim
(together with costs of suit, if claimant recovers in the action).
Lessee agrees that it will at all times save City free and harmless
and indemnify City against all claims for labor or materials in
connection with the construction, erection or installation of
Lessee's improvements made upon the Premises, or from additions or
alterations made thereto, or the repair of the same, by or for
Lessee, and the costs of defending against any such claim,
including reasonable attorneys' fees.

13. INDEMNIFICATION

Lessee shall defend and indemnify the City of Long Beach,
the Board of Harbor Commissioners (individually and collectively)
and their officers and employees ("indemnified parties") harmless
from and against any and all actions, suits, proceedings, claims
and demands, loss, liens, costs, expense and liability of any kind
and nature whatsoever (“claims”), for’ injury to or death of
persons, or damage to property, including property owned by City,
brought, made, filed against, imposed upbn or sustained by the

indemnified parties, or any of them, and arising from or
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attributable to or caused, directly or indirectly:

(1) by the use or condition of the Premises or the
facility and improvements located thereon by Lessee, or from
operations conducted thereon by Lessee, its officers, agents,
employees, contractors or invitees, or by any person or
persons acting on behalf of Lessee and with Lessee's knowledge
and consent, express or implied;

(ii) by reason of or arising out of the state of
repair and maintenance of the Premises or the improvements and
facilities located thereon by Lessee, or the construction,
improvement or repair of the improvements and facilities on
the Premises by Lessee, its officers, agents, employees,
contractors, or invitees, or by any person or persons acting
on behalf of Lessee and with Lessee's knowledge and consent,
express or implied; or

(1ii) by reason of injury to or death'of employees
of Lessee or others as a result of Lessee's failure dr refusal
to comply with the provisions of Section 6300 et seq. of the
California Labor Code or any federal, state or local
regulations or laws pertaining to the safety of the Premises
or improvement and facilities located upon the Premises;

The provisions of this paragraph 13 shall apply regardless -of
whether any act or omission of the indemnified parties, or any of
them contributed thereto, but excluding any claim arising from or
attributable to or caused directly by the active negligence of the
indemnified parties, or any of them. With respect to any claims,
City shall notify Lessee thereof, shall tender Lessee defense

thereof, and shall assist Lessee as may reasonably be requested in
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the defense therecf. Lessee shall resist and defend such action,
suit or proceeding, shall conduct or have conducted the necessary
investigations and adjusting related thereto, and Lessee shall
indemnify the indemnified parties. Payment of a claim by an
indemnified party shall not be a condition precedent to recovery
under this indemnity.

14. LIABILITY INSURANCE

As a condition precedent to the effectiveness of this
Lease, and 1in partial performance of Lessee's obligations of
indemnity under paragraph 13 above, Lessee, at 1its cost, shall
procure and maintain in full force and effect while this Lease
shall remain in effect and at such other times as may be required
under “claims made” insurance, a policy or policies of general
liability insurance or its equivalent with minimum limits of at
least Five Million and No/100 Dollars ($5,000,000.00) combined
single limit issued by an insurance company with_an AM Best rating
of AVII or better.

14.1 The policy or policies shall provide that:

14.1.1 The indemnified parties, while acting
within the scope of their authority, shall be included as
additional insureds, such insurance to be primary'and any
other insurance, deductible, retention or self insurance
maintained by an indemnified party or any of them shall
not contribute with such primary insurance.

14.1.2 Each insured shall be covered, in the
same manner as if separate policies had been issued to
each named and additional insured, except that the limits

of insurance shall not be increased thereby.
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14.1.3 That the same shall not be cancelled or
coverage reduced until a thirty (30) day written notice
of cancellation has been served upon the Executive
Director by certified mail.

14.1.4 That said insurance shall either
contain a blanket form of contractual liability coverage
or there shall be attached to said policy or policies an
endorsement, providing that such insurance as is provided
for therein shall apply to the obligations of indemnity
assumed by Lessee under this Lease.

14.1.5 If any of the required insurance 1is
provided on a “claims-made” basis, any “prior acts”
coverage oOr “retroactive date” on such insurance and all
subsequent insurance shall be as of the first date of the
“claims-made” coverage. Upon expiration or termination
of coverage of required insurance, Lessee shall procure
“tail” coverage or an extended reporting coverage period
endorsement and submit proof thereof in accordance with
the provisions of subparagraph 14.4.

14.1.6 Such insurance provided by Lessee may
provide for such deductibles or self-insured retention as
shall be acceptable to the Executive Director in his
reasonable discretion.

14.2 Lessee, at its cost, shall procure and maintain in
full force and effect while this Lease shall remain in effect
worker’s compensation and 1longshore and harbor workers’
compensation insurances to the extent required by law. The

provisions of subparagraph 17.4 shall be applicable to the
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insurances required by this paragraph 14.

14.3 The City of Long Beach, the Board of Harbor
Commissioners, and their officers and employees shall not be
liable for the payment of any premiums or assessments on any
policy or policies required under this paragraph 14.

14.4 Lessee shall deliver said policy or policies of
insurance, or certified photostatic copies thereof, or
certificates of insurance identifying same, together with an
endorsement bearing original. signatures to the general
liability policy or policies satisfying the above requirements
and in form approved by the Board of Harbor Commissioners, to
the Executive Director for approval as to sufficiency and to
the City Attorney for approval as to form. At least fifteen
(15) days prior to the expiration of any such policy, a
certificate, showing that such insurance coverage has been
renewed or extended, shall be £filed with “the Executive
Director. If such coverage is cancelled or reduced, Lessee
shall, within ten (10) days after receipt of written notice of
such cancellation or reduction of coverage, file with the
Executive Director an endorsement or certificate showing that
the required insurance has been reinstated or provided through
another insurance company or companies, and said policy shall
be submitted for approval as herein provided.

14.5 The procuring of such policy or policies of
insurance shall not be construed to be a limitation in any
respect upon Lessee’s obligation or indemnity hereunder.

14.6 Not more frequently than every five (5) years, if in

the opinion of City or an insurance broker retained by City,
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the amount of the foregoing’insurance requirements 1is not
adequate, Lessee shall increase the insurance coverage as
required by City.
15. SIGNS
No signs or placards of any type or design, except safety
or regulatory signs prescribed by law, shall be painted, inscribed
or placed in or on the Premises without the prior written consent
of the Executive Director, which consent shall not be unreasonably
withheld. Upon the expiration or termination of this Lease,
Lessee, at its cost, shall remove promptly and to the satisfaction
of the Executive Director any and all signs and placards placed by
it upon the Premises.
16. DEFAULT
The occurrence of any of the following shall constitute
a default:

(i) Failure by Lessee to pay rent'when'due, if the
failure continues for ten (10) days after notice has been
given by City to Lessee;

(11) Failure by either party to perform any other
provision of this Lease if the failure to perform is not cured
within thirty (30) days after notice has been given by the
other party; provided, if the default cannot reasonably be
cured within thirty (30) days, the party obligated to perform
shall not be in default if such party commences to cure the
default within the thirty (30) day period and diligently and
in good faith continues to cure the default.

16.1 Notices given under this paragraph shall

specify the alleged default and the applicable Lease
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provisions and shall demand that the defaulting party perform
the provisions of this Lease or pay the rent that is in
arrears, as the case may be, within the applicable period of
time or, in the case of a default by Lessee, that Lessee quit
the Premises. No such notice shall be deemed a forfeiture or
a termination of this Lease unless City so elects 1in its
notice to Lessee.

16.2 Upon any such termination by City, all
improvements of whatscever character constructed, erected or
installed upon the Premises by Lessee shall, at City's option,
and upon City's declaring a forfeiture, immediately become the
property of City as provided in Subsection 1207 (i) of the City
Charter.

16.3 The remedies of each party shall be cumulative
and in addition to any other remedies available.

16.4 For the purpose of this paragraph; each of the
covenants, conditions and agreements imposed upon or to be
performed by one party shall, at the option of the other
party, be deemed to be either covenants or conditions,
regardless of how designated in this Lease.

17. FQORCE MAJEURE

17.1 Neither party to this Lease shall be deemed to be .in
default in the performance of the terms, covenants or
conditions of this Lease, if such party is prevented from
performing said terms, covenants or conditions hereunder by
causes beyond its control, including, without Ilimitation,
earthquake, flood, fire, explosion or similar catastrophe,

war, insurrection, riot or other civil disturbance, failure or
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delay in performgnce by suppliers or contractors, or any other
cause reasonably beyond the control of the defaulting pa?ty,
but excluding strikes or other labor disputes, lockouts or
work stoppages. In the event of the happening of any of such
contingencies, the party delayed from performance shall
immediately give the other party written notice of such
contingency, specifying the cause for delay or failure, and
such notice from the party delayed shall be prima facie
evidence that the delay resulting from the cause or causes
specified in the notice is excusable. The party so delayed
shall use reasonable diligence to remove the cause of delay,
and if and when the occurrence or condition which delayed or
prevented the performance shall cease or be removed, the party
delayed shall notify the other party immediately, and the
delayed party shall recommence its performance of the terms,
covenants and conditions of this Lease.

17.2 If the Premises are not reasonably useable in
whole or in part for the uses delineated in paragraph 4 by
reason of any cause contemplated by this paragraph 17, for a
period of six (6) months or longer, either party shall have
the option of terminating this Lease in its entirety by giving
written notice to the other party. Monthly Rent shall be
abated during the period the Premises are not reasonably
usable according to the nature and._extent of the damage
sustained and the impairment of use. In the evént\the parties
cannot agree upon the amount of the rent abatement, the matter
shall be submitted to final and binding arbitration before

JAMS/ENDISPUTE, or 1its successor, pursuant to the United
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States Arbitration Act, 9 U.S.C. Sec. 1 et seq. Either party
may commence the arbitration process by filing a written
demand for arbitration with JAMS/ENDISPUTE, with a copy to the
other party. The arbitration will be conducted in accordance
with the provisions of JAMS/ENDISPUTE’s Comprehensive
Arbitration Rules and Procedures in effect at the time of
filing of the demand for arbitration. The parties will
cooperate with JAMS/ENDISPUTE’'s panel of neutrals, and in
scheduling the arbitration proceedings. The parties covenant
that they shall participate in the arbitration in good faith,
and that they shall share equally in its costs.

17.3 During any period in which the Premises are not
reasonably useable in whole or in part for the uses delineated
in paragraph 4 by reason of any cause contemplated by this
paragraph, Lessee shall not be relieved of its obligation to
pay any amounts due hereunder including amounts due to City at
the time of the occurrence.

17.4 Notwithstanding the foregoing, the occurrence
of any cause contemplated by this paragraph shall not excuse
or otherwise delay performance by Lessee of its obligation to
obtain all required permits, licenses, approvals and-consents
from governmental agencies having jurisdiction for the
operation and conduct of permitted activities. |

18. TERMINATION BY ACTION OF OTHERS

In the event the United States of America, the State of
California, or any agency or instrumentality of said governments
other than the City of Long Beach shall, by condemnation or

otherwise, take title, possession or the right to possession of the
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Premises,‘or any part thereof, or deny Lessee the right to use the
Premises as contemplated by this Lease, or if any court shall
render a decision which has become final and which will prevent the
performance by City of any of its obligations under this Lease,
and if such taking, denial or decision substantially impairs the
utility of the Premises to Lessee, then either party may, at its
option, terminate this Lease as of the date of such taking, denial
or decision, and all further obligations of the parties shall end,
except as to:

(i) any award to which Lessee may be entitled from
the condemning authority for loss or damage suffered by
Lessee, including but not limited to relocation benefits and
Lessee's interest in its building, improvements, trade
fixtures and removable personal property;

(11) obligations of indemnity which arise under the
provisions of paragraph 13; or
(iii) any obligations or liabilities which shall have
accrued prior to the date of taking.

19. SURRENDER OF PQOSSESSION

19.1 All improvements of any kind constructed,
erected or installed upon the Premises shall be removed by
Lessee, at its sole cost, within five (5) months following
expiration or earlier termination of this Lease (“Removal
Period”), and Lessee shall repair any damage caused by such
removal; provided, the City, at its option, may elect to take
title to said improvements in lieu of requiring Lessee toO
remove the same and restore the Premises. City shall make its

election by giving written notice to Lessee one (1) year prior
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to the expiration or an earlier termination of this
Lease. The obligations contained in this paragraph shall
remain in full force and effect, notwithstanding the
expiration or termination of this Lease.

19.1.1 Rent. The provisions of paragraph 22 to
the contrary notwithstanding, Lessee shall pay rent during the
Removal Period in the amount of One Thousand Dollars
($1,000.00) per month (“Surrender Period Rent”), provided,
that Lessee shall pay monthly rent in an amount equal to three
times the Surrender Rent for each month or portion thereof
following expiration of the Removal Period wuntil the
Improvements are removed (“Extended Removal Period”).

19.1.2 Throughput. The Guaranteed Minimum

Annual Throughput shall not apply during the Removal Period or
the Extended Removal Period.

19.2 Except as to property aned'by City, or
property in which City may have an interest, upon termination
of this Lease (whether by lapse of time or otherwise) Lessee
shall cause all other property upon the Premises, whether or
not such property be owned by Lessee or by third parties, to
be removed from the Premises prior to the termination»date and
shall cause to be repaired any damage occasioned by such
removal; provided, however, that if any of such property is
not with due diligence susceptible of removal prior to the
termination date, Lessee's obligation hereunder shall be to
remove it in the most expeditious manner and as rapidly as
possible following the termination date. If the property is

not so removed from the Premises, City shall have the right to
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remove and/or sell and/or destroy the same (subject to the
interest of any person other than Lessee therein) at Lessee's
expense, and Lessee agrees to pay the reasonable cost of any
such removal, sale, or destruction.

20. RELOCATION ASSISTANCE

Lessee understands and agrees that nothing contained in
this Lease shall create any right in Lessee for relocation
assistance or payment from City upon the termination of this Lease
or wupon the termination of any holdover period. Lessee
acknowledges and agrees that it shall not be entitled to any
relocation assistance or payment pursuant to the provisions of
Title 1, Division 7, Chapter 16, of the Government Code of the
State of California (Sections 7260 et seqg.) with respect to any
relocation of its business or activities upon the termination of
this Lease as a result of the lapse of time or Lessee's default or
upon the termination of any hold over period5

21. ASSTIGNMENT

Lessee shall not assign, sublet or otherwise transfer
(whether wvoluntary or involuntary) this Lease or any interest
therein without the prior written consent of City which consent
shall not be unreasonably withheld.

22. HOLDING OVER

22.1 If Lessee shall hold over after the expiration of
this Lease for any cause, such holding over shall be deemed a
tenancy from month to wmonth only, upon the same terms,
conditions and provisions of this Lease, except as set forth
in paragraph 19 above, unless other'terms, conditions and

provisions be agreed upon in writing by City and Lessee. The
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Executive Director may establish the compensation to be paid
by Lessee during such holdover period, taking into account the
character of the Premises, the terms and conditions affecting
their use, and the fair rental value of similar premises and
facilities devoted to similar use. In addition, the Executive
Director may, by written notice given at any time during the
holdover period, modify any other provision under which Lessee
occupies the Premises in order that such provision will
conform to the then-current leasing practices and requirements
of City.

22.2 If at any time following the expiration or earlier
termination of this Lease, City determines to sell or lease
the Coke Shed, City shall notify Lessee of the terms on which
City is willing to sell or lease the Coke Shed. If Lessee,
within fifteen (15) days after receipt of City’s notice,
indicates in writing its agreement to purchase-or lease the
Coke Shed on the terms stated in City’s notice, City shall
sell or lease, and Lessee shall purchase or lease, as the case
may be, the Coke Shed on the terms stated in the notice. If
Lessee does not indicate its agreement within the fifteen (15)
days, City thereafter shall have the right to sell or lease
the Coke Shed to a third party on the same terms stated in the
notice.

23. MISCELLANEOUS PROVISIONS

23.1 Any notice, demand, request, consent, approval or
communication that either party desires or is required to give
to the other party or to any other pefson shall be in writing

and either served personally or sent by prepaid, first-class
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mail. The addresses of the parties are as follows:

To City: Executive Director
Long Beach Harbor Department
P.O0. Box 570
Long Beach, California 90801

Applied Industrial Materials Corporation
320 Golden Shores, Suite 120

Long Beach, California 90802

Attn: General Manager

To Lessee:

Either party may change its address by notifying the other
party in writing of such change. Notice shall be deemed
communicated within forty-eight (48) hours from the time of
mailing if mailed as provided in this subparagraph and as of
the time of receipt if personally served.

23.2 Lessee agrees, subject to applicable laws, rules and
regulations, that no person shall be subject to discrimination
in the performance of this Lease on the basis of race, color,
religion, national origin, sex, sexual orientation, AIDS, AIDS
related condition, age, disability, handicap, or Vietnam Era
veteran status. Lessee shall take affirmative action to
ensure that applicants are employed and that employees are
treated during employment without regard to any of these
bases, including but not limited to employment, upgrading,

demotion, transfer, recruitment, recruitment advertising,

layoff, termination, rates of pay or other forms of
compensation, and selection  for training, including
apprenticeship. Lessee agrees to post in conspicuous places

available to employees and applicants for employment notices
to be provided by the City setting out the provisions of this
nondiscrimination clause. Lessee shall in all solicitations

or advertisements for employees state that all gqualified
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applicants will receive consideration for employment without
regard to these bases.

23.3 The parties hereby waive all claims against the
other for damage or loss caused by any suit or proceeding
commenced by a third party, directly or indirectly attacking
the validity of this Lease, or any part thereof, or by any
judgment or award in any suit or proceeding declaring this
Lease null, void or voidable, or delaying the same, or any
part thereof, from being carried out, provided that Lessee
shall not be liable for payment of compensation hereunder to
the extent that, during any period, it is so prevented from
exercising its rights hereunder.

23.4 The use of paragraph headings or captions in this
Lease is solely for the purpose of convenience, and the same
shall be entirely disregarded in construing any part or
portion of this Lease. -

23.5 This Lease shall be governed by the laws of the
State of California, beth as to interpretation and
performance.

23.6 No waiver by either party at anyvtime of any of the
terms, conditions, covenants or agreements of this Lease shall
be deemed or taken as a waiver at any time thereafter of the
same or any other term, condition, covenant or agreement
herein contained nor of the strict and prompt performance
thereof by the party obligated to perform. No delay, failure
or omission of either party to exercise any right, power,
privilege or option arising from any:default nor subsegquent

acceptance of compensation then or thereafter accrued shall
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impair any such right, power, privilege or option or be
construed to be a waiver of any such default or relinquishment
thereof or acquiescence therein. No option, right, power,
remedy or privilege of either party hereto shall be construed
as being exhausted or discharged by the exercise thereof in
one or more instances. It is agreed that each and all of the
rights, powers, options or remedies given to the parties by
this Lease are cumulative, and no one of them shall be
exclusive of the other or exclusive of any remedies provided
by law, and that the exercise of one right, power, option, or
remedy by a party shall not impair its rights to any other
right, power, option or remedy.

23.7 This Lease shall be binding upon and shall
inure to the benefit of the successors and assigns of City and
shall be binding upon and inure to the benefit of the
permitted successors and assigns of Lesseei

23.8 Should any of the covenants, conditions or
agreements of this Lease be held by a court of competent
jurisdiction to be illegal or in conflict with any applicable
law, or with any provision of the Charter of the City of Long
Beach, the wvalidity of the remaining portions or provisions
shall not be affected thereby.

23.9 If either party commences an action against the
other party arising out of or in connection with this Lease,
the prevailing party shall be entitled to have and recover
from the losing party reasonable attorneys' fees and costs of
suit.

23.10 This Lease may be amended or terminated at any
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time by the written mutual agreement of the parties.

23.11 All provisions, whether covenants or conditions
on the part of Lessee, shall be deemed to be both covenants
and conditions.

23.12 This document constitutes the whole agreement
between City and Lessee. There are no terms, obligations or
conditions other than those contained herein. No modification
or amendment of this Lease shall be valid and effective,
unless evidenced by a written agreement signed by the parties
which makes specific reference to this Lease.

23.13 This Lease shall be effective upon execution by

the Executive Director.

IN WITNESS WHEREOF, the parties hereto have caused these
presents to be duly executed with all the formalities required by
law on the respective dates set forth opposite their 'signatures.

APPLIED INDUSTRIAL MATERIALS
. CORPORATION, a Delaware corporation

Vi lomtrer /4, 1999 By
Its: ig%ao;éL,J;CZo%n4 DAt (Firegno

, 1999 By

/71¢L7Q§L§@h7vé>ryﬁ4w, _ - Its:

/7’7 @'WA/W "4'7£/QA:L/5 %f‘}w "Lessee"

CITY OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

paTep: AMov. & , 1999 By ﬁ2241c~45%£lé§§2:;~4;;

Richard D. Steinke
Executive Director
Long Beach Harbor Department
llcityll
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The foregoing Lease is hereby approved as to form this

Z/Q%/—day of

ﬂm , 1999.

ELG:ss:kjm:ss
09/01/99 #99-00248
F:\APPS\CtyLaw32\WPDOCS\D024\POO1\00006631.WPD

ROBERT E. SHANNON, City Attorney

By : /M\/

' Everett L. Glenn, Deputy
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6.

EXHIBIT "B*"

IMPROVEMENTS PURCHASED BY LESSEE

60,000 metric ton capacity Coke Shed.

Receiving Conveyor System including conveyors #C18,

#C20, related equipment, structures and motor(s).

Truck Dump associated with receiving conveyor system.

Truck Wash Rack.

Reclaim Conveyor System including conveyor
equipment, structures, tunnel and motor(s).
Electrical Control Center.

Miscellaneous Paving.

Truck Dump Fence.

#C18,

#C19, and

related



EXHIBIT “C”

BILL OF SALE

For good and valuable consideration, the sufficiency and
receipt of which is hereby acknowledged, the City of Long
Beach, a municipal corporation, acting by and through its
Board of Harbor Commissioners, (“City”) does hereby grant,
bargain, sell, transfer, and deliver to Applied Industrial
Materials Corporation, a Delaware corporation, the
improvements, fixtures, furniture, office equipment and other
property (“Property”) located at 1140 Pier G Avenue, in the
Harbor District of the City of Long Beach, Ccalifornia listed
and described in Schedule “A” attached hereto and incorporated
herein by this reference.

City shall have all the rights and title to the Property
in itself and its successors and assigns.

Further, City covenants and warrants that it 1is the
lawful owner of the Property, and will defend that right and

title against the lawful claims and demands of all persons.

In Witness Whereof, City has executed this instrument on

this day of , 1999.

CITY OF LONG BEACH, a municipal
corporation, acting by and
through its Board of Harbor
Commissioners

By

Richard D. Steinke
Executive Director
Long Beach Harbor Department



6.

SCHEDULE "A"

LIST OF PROPERTY

60,000 metric ton capacity Coke Shed.

Receiving Conveyor System including conveyors #C18,

#C20, related equipment, structures and motor(s).

Truck Dump associated with receiving conveyor system.

Truck Wash Rack.

Reclaim Conveyor System including conveyor
equipment, structures, tunnel and motor(s).
Electrical Control Center.

Miscellaneous Paving.

Truck Dump Fence.

#C18,

#C19, and

related



EXHIBIT “D”

LESSEE IMPROVEMENTS

1) Build new concrete floor and vertical walls inside
building.
2) Repair and paint receiving conveyors. Install new

pans where necessary.

3) Install sprinkler system inside building and around
docrs as required by SCAQMD Rule 1158.

4) Repair and modify truck dump, transfer boxes and
truck wash as required by SCAQMD Rule 1158.

5) Repalr existing wind damage to roof.
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THIS IS A COPY
ORIGINAL FILED IN
THE RECORDS CENTER

FIRST AMENDMENT TO LEASE

THIS FIRST AMENDMENT TO LEASE i1s made and entered into as

of the 18th day of March , 2005, Dby and between CITY OF

LONG BEACH, a municipal corporation, acting by and through its

Board of Harbor Commissioners ("City"), pursuant to Ordinance No.
(-

v

HD-~ 1928 , adopted by said Bcard aﬁ its meeting of February l4 '

2005, and OXBOW CARBON & MINERALS LLC, a Delaware limited liability
company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION,
a Delaware corporation ("Lessee").
1. RECITALS:
1.1 City and Lessee entered into a lease for
certain premises on Pier G on November 4, 1999 (HD-6282).
1.2 City and Lessee desire to amend the
compensation and insurance provisions.
2. Paragraph 5.1.3 of the Lease is added and reads as
follows:
“"5.1.3 Subject to the provisions of subparagraph
5.2, Lessee shall pay to City, as rental for the use of
the Premises, without deduction, setoff, pricr notice or
demand, the sum of Twenty-Nine Thousand
Dollars and 92/100 ($29,043.92) per month (“Monthly
Rent”) payvable in advance on the first day of each month
commencing on November 4, 2004. If Monthly Rent
commences on a day other than the first day of a month or
1s payable for a partial month, then Moﬁthly Rent shall
be prorated on the basis of a thirty (30) day month.”
3. Effective Novemper 4, 2004, varagraph 5.2 <¢f the

HD-6282A

—




Robert E. Shannon

Beach
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City Attorney of Lo
333 West Ocean

Lease‘is amended and restéﬁed in 1ts entﬁty té read as follows:
“5.2 The Monthly Rent shall be adjusted annually on
each anniversary of the effective date during the term
(“adjustment date”) without further action of the
parties. Said adjustment shall be made by comparing the

Consumer Price Index for All Urban Consumers (base vear

{.
i

1967=100) for Los Angeles—Loné Beach-Anaheim, published
by the United States Department of Labor, Bureau of Labor
Statistics (“Index”), which is published for the date
nearest March 1 of the vyear of the adjustment dJate
(“Current Index”), with the Index published nearest March
1, 2004 (“Beginning Index”). If the Current Index has
increased over the Beginning Index, the Monthly Rent Zfor
the then-current lease year shall be set by multiplving
the Monthly Rent set forth above by a fractioﬁ, the
numerator of which is the Current Index and the
denominator of which is the Beginning Index; providedc, in
no event shall the Monthly Rent be less than the Monznaly
Rent in effect immediately preceding the adjustment cate.
The term “lease year” shall mean the twelve .12}
consecutive calendar month period commencing on ths
adjustment date. If the Index is discontinued or revised
during the term, such other government 1index or
computation shall be used in order to ccain
substantially the same result as if the Index nac not
been discontinued.”
4, Effective November 4, 2004, paragraph 5.£.2 of the

Lease 1is amended and restated in its entlirety as follows:

[h
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f5.4.2 Lessee guarantees that,{during the five-year
segment commencing November 4, 2004, it will ship from
the Premises a minimum of 400,000 metric tons of
Commodities per lease year (“Guaranteed Minimum Annual
Throughput”). if Lessee has not, by the end of a given
lease year, shipped quantitifs of Commodities from the
Premises at least equal to thé!Guaranteed Minimum Annual
Throughput for the lease year, Lessee shall pay to City,
within thirty (30) days after the end of said lease year,
a .sum calculated by multiplving the difference 1in
quantity between the Guaranteed Annual Minimum Throughput
and the actual quantity shipped for that lease year times
the then-current applicable wharfage and shiploader
charges established in Tariff No. 4, which sum would have
been paid to City had such quantity oI petroleum coke
been shipped from the Premises during said year.”
5. Effective November 4, 2004, parzgraph 14 of the Lease
is amended and restated in its entirety to rzad as follow:

“14. INSURANCE:

14.1 Insurance Required. As a condition precedent to

o}

Lessee's right to continued occupancy of the Premises, an

without limiting Lessee's obligations of indemnity, Lessee, at

0.

no cost to City shall procure and maintain in full force an
effect during the term of this lease, and at such other times
as may be required under "claims-made" insurance if such form
of insurance 1is provided, the followiné types and levels ot

insurance.

14.1.1 Commercial General Liability

[§Y]
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4

insurénce. Commercial general lﬁability insurance with
coverage at least as broad as Insurance Services Office
Commercial General Liability Form CG0001, with limits of not
less than $5,000,000 per occurrence and, if written within
aggregate, the aggregate shall be double the per occurrence
limit.

f-

\

14.1.2 Automobile Liébility Insurance. Automobkile
liability insurance with coverage at least as broad as
Insurance Services Office Form CA0001 covering automobile
liability code 1 (any auto), with a limit of $5,000,000 per
accident.

14.1.3 Workers' Compensation. Workers' compensation
insurance, as required by the State of California, and
employer's liability insurance, with a limit of not less than
$1,000,000 per accident for bodily injury and disease and any
required coverage under the U.S. Longshore and Harbor Workers'
Compensation Act, Federal Employers Liability Rct and/or Jones
Act for employees performing services covered by said Act(s).

14.1.4 Environmental Impairment Liability.
Environmentalrlmpairment Liability Insurance to include cnsite
and offsite coverage for bodily injury (including death and
mental anguish), property damage, defense costs and cleanup

costs with minimum limits of $5 million per loss and 510

O

\Y2

()
[t
o8}
QO
[

million total all losses. Non-owned disposal site c

arcdou

N
n

shall be provided if handling, storing or generating na
materials or any material/substance otherwise ragulated under
environmental laws/regulations.

14.2 Ratings and Deductibles. Each cclicy shall be
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from a.company or companies with a c@rrent A.M. Best's rating
of no less than A:VII and authorized to do business in the
State of California, or otherwise allowed to place insurance
through surplus line brokers under applicable provisions of
the California Insurance Code or any federal law. Any
deductible or self-insured provision must be approved in
writing by the Executive Digector and shall protect the
Indemnified Parties in the same manner and to the same extent
as they would have been protected had the insurance not
contained such provision. The deductible or self-insured
amount shall be shown on any evidence of insurance provided to
City, and City reserves the right to limit said amount and to
review the self-insured's financial statements if the amount
exceeds a level acceptable to City.

14.3 Endorsements Required for All Policies. Each
such policy shall be endorsed to provide that the policy shall
not be canceled or coverage reduced until a thirty (30) day
written notice of cancellation has been served upon the
Executive Director of the Harbor Department by registered or
certified mail except ten (10) days notice shall be sufficient
upon cancellation for non-payment of premium.

14.4 Additional Endorsements for Liability
Policies. The policy or policies required under paragraphs
14.1.1 and 14.1.2 above shall also be endcrsed to provide as
follows:

14.4.1 Additional Insured. That the Indemnified
Parties shall be additional insureds with regazd to

liability and defense of «c¢laims arising £from the
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@perations, pro&ﬁcts;bénd acti&ities performed by or on
behalf of the named insured.

14.4.2 Primary Insurance. That such insurance is
primary and any other insurance, deductible, retention or
self-insurance maintained by the Indemnified Parties
shall not contribute with such primary insurance.

.

14.4.3 Severabiiity. That in the event a claim
is made or a suit is filed against an insured (whether
named or additional), including a claim or suit by
another insured (whether named or additional), the policy
shall cover the insured against whom the claim is made or
suit is filed in the same manner as if séparate policies
had been issued to each insured, except that the limits
of insurance shall not be increased thereby.

14.4.4 Indemnity Coverage. That the coverage
provided therein shall apply to the obligations assumed
by Lessee under the indemnity provisions cof this Lease,
unless the volicy or policies contain a blanket form of
contractual liability coverage.

14.4.5 Duties. Any failure by the named insured
to comply with reporting provisions of the policy or
breaches or violation of warranties shall not affect

coverage provided to the Indemnified Parties.

14.5 Additional Endorsements for Workers' Policies.

The policy or policies required under paragraph 14.1.3 above
shall also be endorsed to provide a waiver of subrogation

stating that ths insurer waives indemnification £from the
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14.6 Claims—ﬁade.Pélicies.; If ény of the required
insurance 1s provided on a "claims-made" basis, any "prior
acts" coverage or "retroactive date"” on such insurance and all
subsequent insurance shall be as of beginning of the term of
this lease. Upon expiration or termination of coverage of

required insurance, Lessee shall procure and submit to City
f-

\

evidence of "tail" coverage or an extended reporting coverage
period endorsement for the period of at least three (3) years
from termination or expiration of this lease.

14.7 Procedures. Lessee shall deliver either
certified copies of the required policies or endorsements on
forms approved by the City ("evidence of insudrance") tc the
Executive Director for approval as to sufficiency and to the
City Attorney for approval as to form. At least fifteen (15)
days prior to the expiration of any such poclicy, evidence of
insurance showing that such insurance coverage has Dpeen
renewed or extended shall be filed with the Executive
Director. If such coverage 1s canceled or reduced, Lessee
shall, within ten (10) days after receipt of written notice of
such cancellation or reduction of coverage, file with the
Executive Director evidence of insurance showing that the
required insurance has been reinstated or has been provided
through another insurance company cor companies. Lessee agrees
to suspend and cease all operations hersunder during such
period of time as the reguired insurance coverage is not in
effect and evidence of insurance has not been furnished to the
City.

6. Except as otherwise statzd herein, all of the other
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terms and Conditions of the Lease shall' remain unchanged and in

full force and effect.
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14

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company,
as successor to APPLIED INDUSTRIAL
MATERIALS CORPORATION, a Delaware
corporation

oK oA v d g 7
UCE s s idsm = dis lortr Leli~r3SS(

: By': é: C e

Name : S POV Q.ﬁﬁ#éf\

e bred. Liedt Coawd Trmmntj

“Lessee”

CITY OF LONG BEACH, a municipal
corporation, acting by and through
its Board of Harbor Commissioners

By: >
Richard D. Steinke
Executive Director

Long Beach Harbor Department

N

City”

The foregoing First Amendment to Lease is nereby approved

as to form.

3= (/} 2005

CMG: rmb
A-4\12-16-04 (APPLIEDFIRSTAMD.WPD)03-01¢820
L:\APPS\CtyLaw32\WPDOCS\D0O14\P004\00068425.%

ROBERT

By:

\
~——cfarles M. Gale, Deputy
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT o

State of California

County of (L3 ‘ ANCGELES S8

On / Z,S%Z()C’g , before me, SHEILAH WA/ /\/077‘%‘/ PdﬁL’JC/
Date ) Name and Title of Officen: {e.g., “Jane Doe. Notary Public")

personally appeared NOSEFPH LOMBARD |

Name(s) of Signer(s)

f-

B‘yérsonally known to me

[ proved o me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are subscribed
to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the
entity upon behalf of which the person( s) acted,
executed the instrument.

“SHEILAH GRAGEDA ‘
Commission # 1348967 2

WITNESS my hand and official seal.

Ay /
I\ 7,
Place Notary Seal Above L ,/K
——

Signatie ot Notary Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer’'s Name:
T Individual — Individual
Corporate Officer — Title(s): Corporate Officer — Title(s):

Partner — _ Limited = General RIGHTTHUMBSRINT Partner —  Limited — General [ramarTEmG
) OF SIGNE] .
Attorney in Fact OF SIGNES

: Attorney in Fact Top of thumb here = Top of thumb here
— Trustee — Trustee

_J Guardian or Conservator — Guardian or Conservator

Z Other: — Other:

Signer Is Representing: Signer Is Representing:

R R N R R R S e e S G SO EL EO R O CR TR S ET T AT ERECE e
© 2004 National Notary Association « 9350 De Soto Ave.. P.O. Box 2402 » Chatsworth. CA 91313-2402 Item No. 5807 Reorder: Call Toll-Free 1-800-876-6827



CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

State of California

County of LOS Wj S
On //‘Zg/m before  me, “SHE/LIH ARAGELA , NOTREY PUBLIC

Date Name and Title of Oftficer (e.g.. “Jane Doe, Notary Public")

personally appeared LRVIN  C. AVERS

Name(s) of Signer(s)

£

i}érsonally known to me

¥ proved to me on the basis of satisfactory evidence
Coi?::ﬁfm” to be the persor?)’ whose name,(rs(). is/ave-subscribed
Notary Public - Calfomia £ to the within instfument and acknowledged to me that

” hefstreftirey executed the same in histherdheir
authorized capacityfies), and that by his/hesdtheir—
signature(sy on the instrument the person(g], or the
entity upon behalf of which the person/cé) acted,
executed the instrument.

WITNESS my W W
Place Notary Seai Above @_

Signature of%y Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer's Name:

3 Individual i Individual

— Corporate Officer — Title(s): ™ Corporate Officer — Title(s):

— Partner — _ Limited T General T Partner — _ Limited  General [ErEnmEENG

T Attorney in Fact CLlELEs T} Atiorney in Fact L OF SIGNER
Top of thumb here Yy oD Of thumb nere

" Trustee Z Trustee '

T Guardian or Conservator — Guardian or Conservator

. Other: = Other:

Signer Is Representing: . Signer Is Representing:

RO R e R R S o A R R e R e ek R R T T T S N B S o S O O E S S EESE SO,
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ROBERT E, SHANNON, City Attorney
. 333 West Ocean Boulevard, 11th Floor
Long Beach, CA 90802-4664
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SECOND AMENDMENT TO LEASE

THIS SECOND AMENDMENT TO LEASE is made and entered into as of
the _20th day of __ January , 2011, by and between CITY OF LONG BEACH, a

municipal corporation, acting by and through its Board of Harbor Commissioners ("City”),
pursuant to Ordinance No. HD-2087, adopted by said Board at its meeting of
December 13, 2010, and OXBOW CARBON & MINERALS LLC, a Delaware limited
liability company, as successor to APPLIED INDUSTRIAL MATERIALS
CORPORATION, a Delaware corporation ("Lessee").

1. RECITALS:

1.1 City and Lessee entered into a lease for certain

premises on Pier G on November 4, 1999 (HD-6282), which was amended
by First Amendment on March 18, 2005 (HD-6282A) (collectively, the
“Lease”).

1.2 City and Lessee desire to amend the compensation
provisions and confirm the insurance requirements for the five-year
segment of the term commencing November 4, 2009.

2. Effective November 4, 2009, paragraph 5.1.3 of the Lease is

amended to read as follows:

“5.1.3 Subject to the provisions of subparagraph 5.2, Lessee
shall pay to City, as rental for the use of the Premises, without deduction,
setoff, prior notice or demand, the sum of $33,913 per month (“Monthly
Rent”) payable in advance on the first day of each month commencing on
November 4, 2009. If Monthly Rent commences on a day other than the
first day of a month or is payable for a partial month, then Monthly Rent

shall be prorated on the basis of a thirty (30) day month.”

1
L\Aps\ClyLawa2 WP Docs\DO2B\P012\00226224,D0C HD-6282B A10-02448
7 AMD TO LEASE #1D 8262 axsoW [T




OFFICE OF THE CITY ATTORNEY
ROBERT E. SHANNON, City Attorney
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3. Effective November 4, 2009, paragraph 5.4.2 of the Lease is

amended to read as follows:

“5.4.2 Lessee guarantees that, during the five-year segment
commencing November 4, 2009, it will ship from the Premises a minimum
of 500,000 metric tons of Commodities per lease year (“Guaranteed
Minimum Annual Throughput”). If Lessee has not, by the end of a given
lease year, shipped quantities of Commodities from the Premises at least
equal to the Guaranteed Minimum Annual Throughput for the lease year,
Lessee shall pay to City, within thirty (30) days after the end of said lease
year, a sum calculated by multiplying the difference in quantity between the
Guaranteed Minimum Annual Throughput and the actual quantity shipped
for that lease year times the then-current applicable wharfage and
shiploader charges established in Tariff No. 4, which sum would have been
paid to City had such quantity of petroleum coke been shipped from the

Premises during said year.”

4. For the segment of the term commencing November 4, 2009, City
has determined that there will be no adjustment to the insurance required to be provided
and maintained by Lessee under the Lease. Lessee shall continue to provide and
maintain the types and amounts of insurance set forth in paragraph 14 of the Lease.

I
/i
/i
/i
/i
/i
I
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5. Except as otherwise stated herein, all of the other terms and

conditions of the Lease shall remain unchanged and in full force and effect.

NOWEMEZL. 12- 2010 By:
Name:

Title:

NavsSze (2 2010 By:
Name:

Title:

TN Do , 204h By:

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company, as
successor to APPLIED INDUSTRIAL
MATERIALS CORPORATION a
Delaware c¢dtporation

/ A /

DA K. NESILES.

Sareomve Wik eSSy

@wc/w

QWD .
FES81 ST &ﬂ@’éﬁ?’/’

LESSEE

CITY OF LONG BEACH, a municipal |
corporation, acting by and through its
Board of bor/Commissioners

#Z%” Richard D. Steinke
Executive Director
Long Beach Harbor Department

CITY

The foregoing Second Amendment to Lease is hereby approved as to form.

201
, 2010

Van.
.

TLS:arh:ts 11/03/10 #A10-02448

L: \Apps\CtyLaV\BZ\WPDocs\D028\P01 2\00226224.D0C
2" AMD TO'LEASE #HD-6282

ROBERT E. SHANNON, City Attorney

j/LW/M/‘%Mq

Tiffani L. Shin, Deputy

A10-02448
OXBOW [TLS/a)




State of alifxiRz Florida

County of _ Palm Beach

On November 12, 20183fore me, David B. Nestler

Date Here Insert Name and Title of the Officer

, : . . )
personally appeared _as Executive Vice President of Oxbow Carbon & Minerals LLC,
Name(s) of Signer(s) X

a Delaware limited 1iability company, on behalf of the Company

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/shefthey executed the same in
his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

Notary Public State of Florida | certify under PENAL&; OF PERJURY under the

Janice C Patt .
,\:ymccgmmi:sg: DD664272 laws of the State of %ﬂr%ﬁ that the foregoing

Expires 06/21/2011 paragraph is true and correct.

WITNESS my hand and official seal.

Signature:@él/{d o2 X 1 \%'j'ﬁ P4

Place Notary Seal Above Signature of Notary Public

OPTIONAL ?

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:
Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:
O Corporate Officer — Title(s): O Corporate Officer — Title(s):
O Individual O Individual RIGHT THUMBPRINT
O Partner — [ Limited I General | Top of thumb here 0O Partner — [ Limited 0 General | Top of thumb here
(] Attorney in Fact {J Attorney in Fact
O Trustee 0 Trustee
a
O

Guardian or Conservator 3 Guardian or Conservator
Other: 3 Other:

Signer Is Representing: Signer Is Representing:

© 2009 National Notary Association » NationalNotary.org « 1-800-US NOTARY (1-800-876-6827) item #5907




State of Galifesnix  Florida

County of Palm Beach

On _Nov. 102:’ 2010  before me, David W. Clark
ate

Here Insert Name and Title of the Officer

Name(s) of Signer(s)

personally appeared __as Assistant Secretary of Oxhow Carbon & Minerals LLC,

a Delaware limited liability company, on behalf of the company

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in

" his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on-the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

Notary Public Stats of Florida
Janice C Patten | certify under PENALTY OF &EBJURY under the
My Commission DD664272 laws of the State of GaRamws that the foregoing

Explres 06/21/2011 paragraph is true and correct.

WITNESS my hand and official seal.

Place Notary Seal Above Signature of Notary Public

Signature! /;’,//\1\ ui L )a \pfliﬂhkj

OPTIONAL 7

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:
Capacity(ies) Claimed by Signer(s)

Signer's Name; Signer’s Name:
0 Corporate Officer — Title(s): O Corporate Officer — Title(s):
O Individual O Individual
O Partner — [ Limited [ General | Top of thumb here O Partner — I Limited T General | Top of thumb here
0] Attorney in Fact (J Attorney in Fact

O Trustee O Trustee

O Guardian or Conservator [0 Guardian or Conservator
O Other: O Other:

Signer Is Representing: Signer Is Representing:

NH
© 2009 National Notary Association * NationalNotary.org * 1-800-US NOTARY (1-800-876-6827) ltem #5907




ASSIGNMENT

THIS ASSIGNMENT is made and entered into as of the Effective Date specified
below, by and between Koch Carbon, Inc., a Kansas corporation, having an address at
4111 East 37" Street North, Wichita, KS 67220 (hereinafter referred to as “Koch”), and
Applied Industrial Materials Corporation, a Delaware corporation, having an address at
100 First Stamford Place, Stamford, CT 06904-2388 (hereinafter referred to as
“Aimcor”);

RECITALS:

A. Pursuant to the terms and conditions of that certain Lease dated as of
January 8, 1987, being identified as Document No. HD-4239, as amended by that certain
First Amendment To Lease dated as of March 8, 1990, being identified as Document No.
HD-4722, and as further amended by that certain Second Amendment To Lease dated as
of July 17, 1997, being identified as Document No. HD-5875 (collectively, the “Port
Lease”), Koch leased from the City of Long Beach, California, a municipal corporation,
acting by and through its Board of Harbor Commissioners (the “City”), certain real
property and improvements located on Pier “G” near Berths 212 and 213, as more
particularly described in the Port Lease; and

B. Subject to the consummation of a certain asset purchase and sale
transaction between Koch and Aimcor (the “Asset Sale and Purchase Agreement™),
including the release by the City of Koch and its guarantor, Koch Industries, Inc., from all
the terms, covenants, conditions and liabilities accruing under the Port Lease from and
after the Effective Date as specified below, Koch desires to assign and convey to Aimcor,
and Aimcor desires to accept and receive from Koch, all of the right, title and interest of
Koch in and to the Port Lease, together with all improvements, fixtures, equipment and
other property located upon or appurtenant to the premises covered thereunder;

NOW, THEREFORE, in consideration of the recitals, promises and agreements
herein set forth and for other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the parties hereto agree as follows:

1. Subject to the written consent of the City as hereinafter provided,
including the release by the City of Koch and its guarantor, Koch Industries, Inc., from all
the terms, covenants, conditions and liabilities accruing under the Port Lease from and
after the Effective Date specified below, and effective as of the Effective Date specified
below, Koch hereby assigns, transfers and conveys to Aimcor all right, title and interest
of Koch in and to the Port Lease, together with all improvements, fixtures, equipment and
other property located upon or appurtenant to the premises covered thereunder.

2. Aimcor hereby accepts the foregoing assignment, transfer and conveyance
from Koch and agrees to be bound by and to comply with all the terms, covenants and
conditions accruing under the Port Lease from and after the Effective Date.

HO -6030



3. The Effective Date of this Assignment shall be the later of (i) the date of a
notice delivered to the City and signed by Koch and Aimcor, stating that Koch and
Aimcor have consummated the Asset Sale and Purchase Agreement; or (ii) the date on
which the City shall have complied with the provisions of the Shipping Act of 1984, as
amended, with respect to the filing of marine terminal agreements with the Federal
Maritime Commission.

IN WITNESS WHEREOQF, the parties have duly executed this Assignment, which
shall be effective as of the Effective Date, subject to the written consent of the City,
including the release by the City of Koch and its guarantor, Koch Industries, Inc., from all
the terms, covenants and conditions of the Port Lease from and after the Effective Date.

. : vw ! ’ /é
Title: 76 s :/W

Applied Industrial Materials Corporation

ATTEST: {M ) /q\ L(%z/\)
v

“ligs
| a.‘,\,\. '
Pem. Secretary Title: /fuﬂ ¥ Cé@

Koch Carbon, Inc.

Secretary

CONSENT TO ASSIGNMENT AND RELEASE

In consideration of the assumption by Aimcor of the obligations of Koch under
the Port Lease, the CITY OF LONG BEACH, a municipal corporation, acting by and
through its Board of Harbor Commissioners (the “City”), hereby consents to the
foregoing Assignment by Koch to Aimcor and agrees that Koch and its guarantor, Koch
Industries, Inc., shall be released from all the terms, covenants, conditions and liabilities
accruing under the Port Lease from and after the Effective Date.

CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbor Commissioners

ORM ,
i g TO F ;o
APPKOVED A E 19 »i;”'" BYW

___'__————_w—V‘/_".:—)_ ’ 1 rney
" R TCALH@URL, G Ao | ‘ ‘
JOHN R. AR - A Title: &z ot é,, L

o



John R. Cathoun
City Attorney of Long Beach

333 West Ocean Boulevard
Long Beach, California 90802-4664 -
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SECOND AMENDMENT
TO

LEASE AGREEMENT

THIS SECOND AMENDMENT TO LEASE AGREEMENT ("Second
Amendment") is made and entered into as of the _17th day of
July , 1997 pursuant to Ordinance No. HD-1738 , adopted by the

Board of Harbor Commissioners of the City of Long Beach at its

'

meeting of June 16 1997, by and between CITY OF LONG BEACH,

a municipal corporation, acting by and through its Board of Harbor
Commissioners ("City"), and Koch Carbon, Ihc., a Kansas corporation
("Koch™) .

1. RECITALS: This Second Amendment is made with
reference to the fo;lowing facts and objectives:

1.1 On January 8, 1987, City and SSM‘CARBON, a
division of SSM Coal North America, Inc., an Ohio corporation
("SSM") entered into a Lease Agreement ("Lease") by which City
leased to Lessee certain improved real property situated within
the Harbor District and preferentially assigned the adjacent
Berths 212 ahd 213 on Pier G (Harbor Department Document No.
4239 and Federal Maritiﬁe Commission Agreement No. 224-011046).
The Lease was for a term of five years, commencing on February
1, 1987, and provides for seven (7) renewal options, each for
a period of five (5) years.

| 1.2 On December 2, 1987, City and Koch entered into
a Lease and Preferential Assignment Agreement ("Lease and
Assignment Agreement") by which City leased to Koch certain

improved real property situated within the Harbor District of

1 HD-5875
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the City of Long Beach ("Harbor District") and preferentially
assigned to Koch the adjacent Berths 210 and 211 on Pier A (now
Pier F) and the railroad trackage, shiploader and other
improvements located thereon in éonnection with the movement
of cargo to and from across the leased and assigned premises
(Harbor Department Document No. HD-4371 and Federal Maritime
Commission Agreement No. 224-00075). The Lease and Assignment
Agreement was for a term of five (5) years commencing January
1, 1988, and provides for seven (7) renewal options each for
a period of five (5) years.

1.3 Pursuant to the terms of an Asset Purchase and
Sale Agreement between Koch and SSM dated on or about March 12,
1992 ("Asset Agreement"), Koch acquired certain of the assets
of SSM including, but not limited to, the interest of SSM under
the Lease. As a resuit of its acquisition of the interest of
SSM under the Lease, Koch is the lessee under both the Lease
and the Lease and Assignment Agreement.

1.4 The second renewal term of the Lease 1is
scheduled to commence on February 1, 1997. The second renewal
term of the Lease and Assignment Agreement is scheduled to
commence on January 1, 1998. In order to coordinate the
commencement andyexpiration date of all future renewal terms
under the Lease and the Lease and Assignment Agfeement, Koch
has requested that the term of the first renewal term of the
Lease be extended to December 31, 1997.

1.5 éaragraph 9.1 of the Lease requires that ground
rent for the leased premises be renegotiated every five (5)

years. As a result of extending the term of the first renewal
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term  to December. 31, 1997, the parties must agree on a
renegotiated ground rent for the period between January 1, 1997
and December 31, 1997.-

1.6 = The parties intend by this Second Amendment
to extend the expiration date of the first renewal term
from January 31, 1997 to December 31, 1997, set forth
their agreement on renegotiated ground rent and Guaranteed
Minimum Annual Throughput for the extended term of the
first renewal term under the Lease, acknowledge the
exercise by Koch of the second renewal term under the
Lease, and to otherwise set forth their understandings and
agreements concerning compensation and renegotiation
factors for the sedond renewal term of the Lease
commencing January 1, 1998.

2. TERM AND OPTIONS TO RENEW: Notwithstanding the

effective date of the Lease, the term of the first renewal term
under the Lease shall be and hereby is extended to December 31,
1997. The second renewal term under the.Lease shall commence on
January 1, 1998, and the commencement and éxpiration date of all
subsequent renewal terms under the Lease shall be determined and
adjusted on the basis of the January 1, 1998 commencement date for

the second renewal term.

3. GROUND RENTAL/EXTENDED FIRST RENEWAL TERM:

Commencing on the;effective date, and continuing through December
31, 1997, Lessee shall pay City renegotiated annual ground rent for
the leased premises in the amount of One Hundred Ninety-Four
Thousand Seven Hundred Dollars ($194,700) 1in equal wmonthly

installments of Sixteen Thousand Two Hundred Twenty-Five Dollars
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($16,225.00) .

4. GROUND RENTAL/SECOND RENEWAL TERM: Commencing

January 1, 1998, and continuing through December 31, 2002, Lessee
shall pay City renegotiated annual ground rent for the leased
premises in the amount of One Hundred Ninety-Four Thousand Seven
Hundred Dollars ($194,700) in equal monthly installments of Sixteen
Thousand Two Hundred Twenty-Five Dollars ($16,225.00).
5. GUARANTEED MINIMUﬁ THROUGHPUT/EXTENDED FIRST RENEWAL
"TERM: Commencing on the effective date, and
continuing through December 31, 1997, Lessee guarantees that it will
ship 300,000 metric tons of petroleum cbke or other dry bulk
commodities (products) per year ("Guaranteed Minimum Annual
Throughput") .
6f .GUARANTEED MINIMUM THROUGHPUT/SECOND RENEWAL TERM:
Commencing January 1, 1998, and continuing through December 31,
2002, Lessée guarantees that it will ship 300,000 metric tons of
petroleum coke or other dry bulk commodities (products) per year
("Guaranteed Minimum Annual Throughput").

7. COMPENSATION RENEGOTIATION/ARBITRATION: Paragraph 9
of the>Lease sﬁall be deleted and a new paragraph 9 added in its
place and stead to be and read as follows: |

"9.1 In accordance with the provisions of Long

Beach City Charter Section 1207(d), commencing with the
third renewal term under the Lease the parties agree to
renegotiate the ground rent for the leased premises, the
Guaranteed Minimum Annual Throughput, and the amount of
insurance (if any) to be provided by Lessee for the use

of the leased premises for each optional five-year renewal
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of the term commencing at least one hundred eighty (180)
days prior to the beginning of each succeeding five-year
renewal term. If the parties cannot reach agreement at
least one hundred twenty (120) days before the end of the
then-current term, either party may request arbitration
pursuant to subparagraph 9.3 hereof.

9.2 In the negotiations to establish such
renegotiated compensation, the parties shall take into
consideration the character of the leased premises, their
value, the fair rental value of similar premises and
facilities devoted to similar use, the terms, conditions
and restrictions of this Lease, the quantity of material
handled at, on or from the leased Premises, the return to
City, maintenance costs, insurance, taxes and any other
facts and data necessary for the proper determination of
such compensation; provided that the fair compensation to
be paid by Lessee shall be determined without taking into
consideration the value of any improvements or facilities
owned by Lessee.

9.3 If the parties cannot reach agreement with
respect to compensation or any other matter in this Lease
which is specifically stated to be subject to arbitration,
either party may request arbitration. The party desiring
arbitration shall select an arbitrator and give written
notice to the other party, who shall select an arbitrator
within ten (10) business days after receipt of such
notice. If the other party fails to name such second

arbitrator within said ten (10) day period, the arbitrator.




John R. Calhoun

City Attorney of Long Beach
333 West Ocean Boulevard

1 first selected shall decide the matter within sixty (60)

2 days after the expiration of said ten (10) day period.
3 Otherwise, the two arbitrators selected shall, within ten
4 (iO) business days after the appointment of the second,
5 select a third. If the two cannot agree upon a third, the
6 third arbitrator shall be appointed by any judge of the
7 Superiof Court of the County of Los Angeles, California,
8 upon appliéation made therefor by either party upon ten
9 (10) days' wfitten notice to the other. Upon their
10 appointment, the three arbitrators shall enter immediately
. 11 upon the discharge of their duties and must determine the
g 12 issue or issues submitted to them and file their
2% 13 determination iﬁ writing with City and Lessee within sixty
§§_14 (60) days after the appointment of the third arbitrator.
gﬁ 15 The arbitration proceedings shall be in accordance with
g le6 the provisions of Title 9 (Arbitration, 27 of Part 3 of
17 the California Code of Civil Procedure commencing at Code,
18 of C;vil Procedure Section 1280, unless the parties agree
19 otherwise."
20 8.  EFFECTIVE DATE: - This Second Amendment shall be

21| effective as of February 1, 1997.

22 9. FORCE AND EFFECT: Except as provided in this Second
231l Amendment, all terms and conditions of the Lease shall remain

24
25
26

27
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28
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i3

unchanged and in full force and effect.

KOCH CARBON, INC., a Kansas

corporation
Dated: Mg wu 7| , 1997 By: 7/,
- President
Dated: Ma wu ] , 1997 By: ////‘/ /7//
-/ Secretary
"LESSEE"

CITY OF LONG BEACH, a municipal
corporation, by and through its
Board of Harbor

Dated: %7{/2/ , 1997 By: \;/4////

Steven R. Dillenbeck,
Executive Director

IICITYII
The foregoing Second Amendment to Lease and Preferential

Assignment Agreement is hereby approved as to form.

JOHN R. CALHOUN, City Attorney

G (el

Everett L. Glenn, Deputy

Dated: %Mg 2/{ , 1997
7

CONSENT
The undersigned, as guarantor of the performance of
Koch Carbon, Inc., hereby consents to the foregoing Second Amendment

to Lease Agreement. GUARANTOR:

KOCH INDUSTRIES, INC.

Dated: Ma. —] , 1997 By: /ﬂ%
Alany )

ELG:ss
04/10/97
K-1\KOCH-2.AGR

??;—?fc1€w4“”




CALIFORNIA ALL-PURPOaE ACKNOWLEDGMENT

State of KANSAS

County of _ SEDGWICK

on May 7, 1997 before me, Kelly S. Nebergall, Notary Public

Date Name and Title of Officer (e.g., “Jane Doe, Notary Public”)
personally appeared Jeff N. Gentry and H. Allan Caldwell

Name(s) of Signer(s)

£ personally known to me — OR - 1 proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the
same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted,

KELLY S. NEBERGALL executed the instrument.
NOTARY PUBLIC _
é STATE QE KRS /
My Appt. Exp. WITNESS my hand and official seal.

Signature of Notary Public J

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document: Second Amendment to ILease Agreement

Document Date: May 7, 1997 Number of Pages: 7
Signer(s) Other Than Named Above:
Capacity(ies) Claimed by Signer(s)
Signer’s Name: Jeff N. Gentry Signer’s Name: H. Allan Caldwell
LI Individual O Individual
& Corporate Officer X2 Corporate Officer

Title(s): _President Title(s): Sectetary
O Partner — [ Limited [0 General LI Partner — O Limited [ General
[J Attorney-in-Fact [ Attorney-in-Fact
U Trustee O Trustee T ——
O Guardian or Conservator 0 Guardian or Conservator
[ Other: Top of thumb here 7 Other: Top of thumb here
Signer Is Representing: Signer Is Representing:
Jﬁ.c:gl:;&gr_b.acy_lnr_. Koch ngz:bo%Jc_.’I

© 1995 National Notary Association » 8236 Remmet Ave., P.O. Box 7184 » Canoga Park, CA 91309-7184 Prod. No. 5907 Reorder: Cali Toll-Free 1-800-876-6827
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CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

State of KANSAS

County of SEDGWICK

on JULY 16, 1997

before me,

BRENDA GALVAN, NOTARY PUBLIC

Date

personally appeared __ W. W. HANNA

Name and Title of Officer (e.g., "Jane Doe, Notary Public")

Name(s) of Signer(s)

X personally known to me — OR — ] proved to me on the basis of satisfactory evidence to be the person(s)

whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the
same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted,
executed the instrument.

BRENDA K. GALVAN
s
T

= My Appt. Exp.

Description of Attached Document

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

WITNESS my hand and official seal.

/

SigAature of Ndtary Public

Title or Type of Document: Consent to Second Amendment to Lease Agreement

Document Date: MAY 7, 1997

Signer’'s Name: _W. W. HANNA

Signer(s) Other Than Named Above:

Number of Pages:

Capacity(ies) Claimed by Signer(s)

(J Individual
X1 Corporate Officer
Title(s): PRESIDENT

O Partner — [] Limited 1 General

O Attorney-in-Fact
O Trustee -
‘9 {1 Guardian or Conservator
g J Other: Top of thumb here

Signer Is Representing:

KOCH INDUSTRIES. INC.

Signer's Name:

individual
Corporate Officer
Title(s):

Attorney-in-Fact

Trustee

Guardian or Conservator
Other:

ooooo oo

Signer Is Representing:

Partner — [ Limited ] General

RIGHT THUMBPRINT
OF SIGNER

Top of thumb here

DOBISIBIXK,

®

1995 National Notary Association « 8236 Remmet Ave., P.O. Box 7184 = Canoga Park, CA 91309-7184 Prod. No. 5907

Reorder: Call Toll-Free 1-800-876-6827
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FIFTH AMENDMENT TO LEASE AGREEMENT

THIS FIFTH AMENDMENT TO LEASE AGREEMENT (“Fifth Amendment”)

is made and entered into as of _April 25 , 2013, pursuant to Ordinance No.

HD-2146 , adopted by the Board of Harbor Commissioners of the City of Long Beach at
its meeting of March 18 , 2013, by and between the CITY OF LONG BEACH, a

municipal corporation, acting by and through its Board of Harbor Commissioners (“City”),
and OXBOW CARBON & MINERALS LLC, a Delaware limited liability company, as
successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware
corporation ("Oxbow").

1. RECITALS. This Fifth Amendment is made with reference to the
following facts and objectives:

1.1 On January 8, 1987, City and SSM CARBON, a division of
SSM Cai North America, Inc., an Ohio corporation (“SSM"), entered into a Lease
Agreement by which City leased to SSM certain improved real property situated
within the Harbor District (Harbor Department Document No. HD-4239). The
Lease Agreement was amended on March 8, 1990 (Document No. HD-4722) and
July 17, 1997 (Document No. HD-5875) and assigned from SSM to Aimcor
effective May 28, 1998 (Document No. HD-6030). The Lease Agreement was
further amended on April 20, 2004 (Document No. HD-6795) and on
August 15, 2008 (Document No. HD-4239D). The Lease Agreement, as so
amended and assigned, is referred to herein as the “Agreement.”

1.2  The parties intend by this Fifth Amendment to acknowledge
the exercise by Oxbow of the fifth renewal term of five (5) years commencing
January 1, 2013, and to set forth their agreement on negotiated ground rent and a
Guaranteed Minimum Annual Throughput.

2. GROUND RENTAL/FIFTH RENEWAL TERM. Subject to

subparagraph 2.1, commencing January 1,2013 and continuing through

1

LAAppS\CiyLaw32\WPDocs\DO19\P 008\00367759.00C HD-4239E A0B-01325
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December 31, 2017, Oxbow shall pay City monthly ground rent for the leased premises in
the amount of Twenty Six Thousand Six Hundred Seventy Eight Dollars ($26,678).
Ground rent shall be payable in advance on the first day of each calendar month without
deduction set off, prior notice or demand.

2.1 The monthly ground rental shall be adjusted on January 1 of
each year during the fourth renewal term (“adjustment date”). Said adjustment
shall be made by comparing thé Consumer Price Index for All Urban Consumers
(base year 1982-84=100) for Los Angeles-Riverside-Orange County, California
published by the United States Department of Labor, Bureau of Labor Statistics
(“Index"), which is published nearest the October 1% date which is three (3) months
prior to the adjustment date (“Current Index”), with the Index published nearest
October 1, 2012 (“Beginning Index"). If the Current Index has increased over the
Beginning index, the monthly ground rental for the then-current year shall be set
by multiplying the monthly ground rental set forth above by a fraction, the
numerator of which is the Beginning Index; provided, in no event shall the monthly
ground rental be less than the monthly ground rental for the previous lease year.
If the Index is discounted or revised during the term, such other government Index
or computation shall be used in order to obtain substantially the same result as if
the Index had not been discontinued. On adjustment of the rent as provided
herein, the parties shall inmediately execute a writing setting forth the adjusted
rent and when said writing is executed by the Executive Director, it shall constitute
a legally binding agreement of the parties without further municipal, corporate or
other action.

3. GUARANTEED MINIMUM _ THROUGHPUT/FIFTH R]ENEWAL
TERM. Commencing January 1,2013 and continuing through December 31, 2017,

Oxbow guarantees that it will ship five hundred thousand (500,000) metric tons of
petroleum coke or other dry bulk commodities (products) per year (“Guaranteed Minimum

Annual Throughput”).

L':'\‘Appa\CQyLMZ\WPDocs\Dm9\P008\00367759.DOC A08-01326
5™ AMD TO LEASE AGR HD-4238 OXBOW [CMG/a)
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4, EFFECTIVE DATE. This Fifth Amendment shall be effective as of
January 1, 2013,
5. FORCE AND EFFECT. Except as provided in this Fifth Amendment,

all terms and conditions of the Agreement shall remain unchanged and in full force and

effect.

OXBOW CARBON & MINERALS LLC, a
Delaware limited liability company, as
successor to APPLIED INDUSTRIAL
MATERIALS - CORPORATION, a

D are corporation
T g ' : M D—
ey . , 2013 By: =\

Name: = Erws C. Hyeos

Title: uw f/C..Sl cle~C
Janvare, 8 2013 By: 4/ :
' Name: . Bavid-w-etark
Title: ’
Y
OXBOW

CITY OF LONG BEACH, a municipal
corporation, acting by and through its
Board of Harbor Commissioners

7%2\5" 2013 By ,@Zﬁwﬁ

J. Christopher Lytle
Executive Director
Long Beach Harbor Department

CITY

The foregoing document is hereby appro

7~ (3/ ,2013 By:

~  Charles M. Gale, Deputy

CMG:arh 01/16/13 #A0B-01326
L:\Apps\ClyLaw32\WPDocs\DO18\P00800367759.D0C
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CALIFORNIA-ALL-PURPOSE ACKNOWLEDGMENT
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dlat

State of €alifermia F/OI\I\Q{Q
County of %ﬂ /m %fﬂc A
On ///(ZDZZ«OI\HD before me, \/QH/\CC C. %ﬁtfﬂ

Here Insent Hame and Tille o} the Ofiicer

personally appeared Ervin C. Huyers ana’\ﬁauz\a’ Ui C/C?/’K,

Nzme(s) of Signer(s)

Qs Senior Urce Vresident and Asst. Secretary of
Ocbow Carbon F*Hinerals K-C

who proved to me on the basis of satisiactory
evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correcl.

WITNESS m J371d and official seal.
Signalure.(l/ M 1L L) C . %CttU/L)
OFPTIONAL /A

T Signatuic of Notary Public
Though the informalion below is not required by law, it may prove valuable lo persons relying on the document
and could prevent fraudulent removal and reattachment of this form lo another document.

Description of Attached Document
Tille or Type of Document:
Document Date: Number of Pages:

Signer(s) Other Than Named Above: -
Capacity(ies) Claimed by Signer(s)

Notary Public State of Florida
.‘P U"" Janice C Patten
g’} . & My Commission EE087591
oy .\0‘? Explires 06/21/2015

Place Hotary Seal and’or Stamp Above

Signer's Name: Signer's Name:

[J Corporate Officer — Title(s): T Corporale Officer — Title(s):

L i RIGHT THUMBPRINT R Ys 1] “RIGK BPRINT,

i Partner — [ Limited () General [ Top of thumb here O Partner — (] Limited { | General | Top of thumb here

] Attorney in Facl - 0O Attorney in Fact

{J Truslee O Truslee

['J Guardian or Conservalor O Guardian or Conservator

] Other: {11 Other:

Signer Is Representing: Signer Is Represenling:
8)99‘}0':KN:'&!Za‘é@!é@!—}@i—}@*;&%%%‘%%%‘%‘%‘@&%‘%%Q/VVJv‘&K/‘S;CQ(X_-}C{-K«%%%‘Ko‘-x.o‘(X}(.%‘Q&%@b&&‘@(«%‘{%‘é@%‘s&‘!}

22008 Nahonal Hatary Associatian * 9350 De Solo Ave., P.O. Bax 2402 «Chatswarih, CA 91313-2402 » v Mationaliolary. org ltem 45907 Rearder: Call To'l-Frea 1-£00-876-6027
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FOURTH AMENDMENT TO LEASE AGREEMENT

THIS FOURTH AMENDMENT TO LEASE AGREEMENT (“Fourth

Amendment”) is made and entered into as of August 15 , 2008, pursuant to

Ordinance No. HD- 2025, adopted by the Board of Harbor Commissioners of the City of
Long Beach at its meeting of July 14 , 2008, by and between the CITY OF

LONG BEACH, a municipal corporation, acting by and through its Board of Harbor
Commissioners (“City”), and OXBOW CARBON & MINERALS LLC, a Delaware limited
liability company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION,

a Delaware corporation (“Oxbow™).

1. RECITALS. This Fourth Amendment is made with reference to the

following facts and objectives:

1.1 On January 8, 1987, City and SSM CARBON, a division of
SSM Cal North America, Inc., an Ohio corporation (“SSM"), entered into a Lease
Agreement by which City leased to SSM certain improved real property situated
within the Harbor District (Harbor Department Document No. HD-4239). The
Lease Agreement was amended on March 8, 1990 (Document No. HD-4722) and
July 17, 1997 (Document No. HD-5875) and assigned from SSM to Aimcor
effective May 28, 1998 (Document No. HD-6030). The Lease Agreement was
further amended on April 20, 2004 (Document No. HD-6795). The Lease

Agreement, as so amended and assigned, is referred to herein as the

“Agreement.”

1.2  The parties intend by this Fourth Amendment to acknowledge
the exercise by Oxbow of the fourth renewal term of five (5) years commencing
January 1, 2008, and to set forth their agreement on negotiated ground rent, a

Guaranteed Minimum Annual Throughput, and insurance provisions.

2. GROUND RENTAL/FOURTH RENEWAL TERM. Subject to

subparagraph 2.1, commencing January 1,2008 and continuing through

1
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December 31, 2012, Oxbow shall pay City monthly grouh‘nd rent for the leased premises in
the amount of Twenty Four Thousand Two Hundred Ninety Nine Dollars ($24,299).
Ground rent shall be payable in advance on the first day of each calendar month without
deduction set off, prior notice or demand.

2.1 The monthly ground rental shall be adjusted on January 1 of
each year during the fourth renewal term (“adjustment date”). Said adjustment
shall be made by comparing the Consumer Price Index for All Urban Consumers
(base year 1982-84=100) for Los Angeles-Riverside-Orange County, California
published by the United States Department of Labor, Bureau of Labor Statistics
(“Index”), which is published nearest the October 1% date which is three (3) months
prior to the adjustment date (“Current Index”), with the Index published nearest
October 1, 2007 (“Beginning Index”). If the Current Index has increased over the
Beginning Index, the monthly ground rental for the then-current year shall be set
by multiplying the monthly ground rental set forth above by a fraction, the
numerator of which is the Beginning Index; provided, in no event shall the monthly
ground rental be less than the monthly ground rental for the previous lease year.
If the Index is discounted or revised during the term, such other government Index
or computation shall be used in order to obtain substantially the same result as if
the Index had not been discontinued. On adjustment of the rent as provided
herein, the parties shall immediately execute a writing setting forth the adjusted
rent and when said writing is executed by the Executive Director, it shall constitute
a legally binding agreement of the parties without further municipal, corporate or

other action.
3. GUARANTEED MINIMUM THROUGHPUT/FOURTH RENEWAL

TERM. Commencing January 1, 2008 and continuing through December 31, 2012,
Oxbow guarantees that it will ship three hundred fifty thousand (350,000) metric tons of

petroleum coke or other dry bulk commodities (products) per year (“Guaranteed Minimum

Annual Throughput”).

L:\Apps\CtyLaw32\WPDocs\DO19\P008\00129897.DOC ACB-01325
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4. INSURANCE. Paragraph 18 of the Agreement is deleted in its

entirety and is hereby amended to read as follows:

“18. As a condition precedent to the Lessee’s right to
continued possession of the Premises, Lessee shall procure and maintain
in full force and effect during the term of the Agreement, the following
policies of insurance.

“(a) Commercial General Liability Insurance which
affords coverage at least as broad as Insurance Services Office
‘occurrence’ form CG 00 01 with minimum limits of $5,000,000 per
occurrence, and if written with an aggregate, the aggregate shall be
double the per occurrence limit. The policy shall contain no
provisions or endorsements limiting coverage for (1) products -
completed operations; (2) contractual liability; (3) independent
contractors; (4) third party action over claims; (5) explosion,
collapse or underground hazard (XCU), if there is exposure; and (6)
defense costs shall be excess of limits.

“(b) Automobile Liability Insurance with coverage at
least as broad as Insurance Services Office Form CA 0001
covering ‘Any Auto’ (Symbol 1) with minimum limits of $5,000,000
each accident.

“(c) Workers' Compensation Insurance, as required
by the State of California and Employer’s Liability Insurance with a
limit of not less than $1,000,000 per accident for bodily injury and
disease, and any required coverage under the U.S.
Longshoremen’'s and Harbor Workers’ Act (USL&H), Federal
Employers Liability Act and Jones Act for employees performing

services covered by said Acts.

3
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“(d) Property Insurance on an ‘All Risk’ basis equal to
the full replacement cost of the property insured with no
coinsurance clause.

“Insurance policies will not be in compliance with the

Agreement if they include any limiting endorsement that have not been
approved in writing by City.

“The poli