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1 FIRST AMENDMENT TO LEASE 

2 

3 THIS FIRST AMENDMENT TO LEASE is made and entered into as 
b 

4 of ,C::fcVZccr?/c y J'l , 199Jl, pursuant to Ordinance No. HD-IhY</ adopted 

5 by the Board of Harbor Commissioners of the City of Long Beach at -6 its .jpNLlt;rLY ;2 '} 
0. 

199fo meeting by and between the CITY OF LONG 

7 BEACH, a municipal corporation, acting by and through its Board of 

8 Harbor Commissioners ("City") and APPLIED INDUSTRIAL MATERIALS 

9 
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CORPORATION, a Delaware corporation ("Assignee") . 

1. The Lease dated as of June 29, 1990 (Harbor Department 

Document No. HD-4757) (the "Lease") between the parties is hereby 

amended as follows: 
' 

1.1 Paragraphs 3 of the Lease is amended and 

restated in their entirety to read as follows: 

11 3. PREMISES 

3.1 Commencing on the date this First 

Amendment to Lease is approved by the Board of Harbor 

Commissioners, City grants to Lessee, and Lessee accepts, 

the following rights in certain property located on Pier 

G in the Harbor District of the City of Long Beach, as 

shown on the Harbor Department Drawing No. HD-4-89, 

Revised 9/8/95, attached hereto as Exhibit "A" and by this 

reference made a part hereof. 

(a) An exclusive lease of those 

certain premises located on Pier G containing 

approximately 135,300 square feet and designated 

Parcel I on Exhibit "A" attached hereto; 

l.-9919.'93\ 1 Document No. HD- 7 7 5 7/1 
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(b) A nonexclusive aerial easement 

to construct, maintain and operate an overhead 

conveyor system over and across premises adjacent to 

Parcel I containing approximately 6,600 square feet 

and designated Parcel II on Exhibit "A", together 

with surface easements below the aerial easement for 

support structures. 

3.2 Parcel I and the footings for support 

structures contained within Parcel II shall extend down-

ward only fifty {50) feet below the ground surface 

thereof. Said areas, together with the improvements now 

situated thereon, are collectively referred to in this 

Lease as the "Premises". 

3.3 city also grants to Lessee nonexclu-

sive rights of access to the Premises for vehicles and for 

utilities across adjacent property of City within such 

corridors or rights of way as shall be determined by City. 

3.4 There are excepted and reserved from 

the Premises all minerals and mineral rights of every kind 

and character now known to exist or hereafter discovered, I 
including, without limitation, oil, gas and water rights, 

together with the full, exclusive and perpetual rights to 

explore for, remove and dispose of said minerals from the 

Premises without, however, the right of surface entry upon 

the Premises for such purposes. 

3.5 This Lease, and all rights granted to 

Lessee hereunder, are subject to restrictions, reserva-

tions, conditions and encumbrances of record, including, 

2 
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without limitation, the trust and limitations set forth 

in Chapter 676, Statutes of 1911; Chapter 102, statutes 

of 1925; Chapter 158, statutes of 1935; Chapter 29, 

Statutes of 1956, First Extraordinary Session; chapter 

138, Statutes of 1964, First Extraordinary Session; and 

the federal navigational servitude. 

3.6 City reserves to itself such rights 

of way and rights of entry for such sewers, storm drains, 

pipelines and utility conduits for telephone, electricity 

and water service as may from time to time be determined 

by the Board of Harbor Commissioners in accordance with 

Section 1207(g) of the Charter of the,city·of Long Beach." 

l. 2 Paragraph 6. 2 of the Lease is amended and 

restated in its entirety to read as follows: 

"6.2 Commencing on May 1, 1995, Lessee 

shall pay to City in advance as ground rent for the use 

of the Premises the sum of Forty-one Thousand Five Hundred 

Eighty Dollars ( $41,580.00) per quarter on July 1, october 

1, January 1, and April 1 of each calendar year. The 

Ground Rent for any period less than a quarter shall be 

prorated based on a ninety (90) day quarter. Ground rent 

for any subsequent segment of the term shall be subject 

to adjustment in accordance with the provisions of 

paragraph 8." 

I 
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2. Except as expressly provided in this First Amendment, 

2 all of the terms and conditions of the Agreement as amended shall 

3 remain unchanged and in full force and effect. 

4 

5 

6 

7 Dated: 

8 

Dated: 

11 

12 

13 

14 

15 

16 Dated: 

17 

18 

19 

20 

;/_:; 
------f-----~---' ~ I 

--------------' 1995 

b 
' 199.1! 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By: 
Name: 

Title: 

ASSIGNEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and througli 
its Board of Harbor Commission 

B;~-/L 

CITY 

s. R. Dillenbeck, 
Executive Director 

Long Beach Harbor Department 

21 The foregoing First Amendment to Lease is hereby approved 

22 as to form this /d- day of r~, 19¥ 

23 

24 

25 

26 

27 

28 

ECP:RLL:pw:dmp 
9/25/95 
A-5 

JOHN R. CALHOUN, City Attorney 

By: 
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!1iliJher/their signature on the 1nstrume t the ~e7onll'l, 
Vrthe entity upon b all of which the personyr1 acted, 
executed the instrument. 
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<t LOS ANGELES CGL:STY 

~ My Comnms10n Exp1res Feb. 24 1999 J hand and official seal. 
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I , LEASE 
2 

3 
THIS LEASE is made and entered into as of the ~l c; r£ 

4 day of --"~"'~'-'''-/'-Cto'--~',;;.E""---• 1990, by and between CITY OF LONG BEACH, 
.s 

a municipal corporation, acting by and through its Board of 

6 Harbor Commissioners ("City"), pursuant to Ordinance No. 
7 Ho-/J)J, adopted by said Board at its meeting of f?'?Hr ::/9 
8 1990, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware 

9 corporation ("Lessee''). 

10 
1. PURPOSE 

II This Lease is entered into for the purpose of 

'8"~- 12 
~~ m w > 

caJ~ C"Cl. 
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UOaljN 14 a:~o.c--; 
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o-
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16 

permitting Lessee to construct improvements and to operate a 

proprietary andjor contract dry bulk shipping and storage 

facility on certain Premises owned by City in conjunction with 

City's existing Pier G Bulk Terminal, to facilitate the 

waterborne shipment of petroleum coke and other dry bulk 

17 products from Southern California via the Port of Long Beach. 

18 The granting of this Lease is for a purpose in connection with 

19 
and for the promotion and accommodation of commerce and 

20 
navigation and is consistent with the trusts upon which said 

21 
Premises are held by City. 

22 
2. TERM 

23 
The term of this Lease shall be for a period of 

24 
twenty one (21) years and two (2) months, commencing on May 1, 

25 
1990 and ending on June 30, 2011 unless earlier terminated by 

26 
the provisions hereof. For purposes of renegotiation of 

ry-_, 
compensation as provided in paragraph 8, the term shall be 

28 
divided into five (5) segments; the first shall be four (4) 

1 Document No. HD-'fJ5'7 
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years and two ( 2) months, followed by three ( 3) segments of 

five (5) years each and one (1) segment of two (2) years. 

3. PREMISES 

3.1 As of the commencement of the term, City 

grants to Lessee, and Lessee accepts, the following rights 

in certain property located on Pier G in the Harbor 

District of the City of Long Beach, as shown on the Harbor 

Department Drawing No. HD4-89, dated January 25, 1990, 

attached hereto as Exhibit "A" and by this reference made 

a part hereof: 

(a) An exclusive lease of those certain 

premises located on Pier G containing approximately 

132,673 square feet and designated Parcel I on 

Exhibit "A" attached hereto; 

(b) A nonexclusive easement to construct, 

maintain and operate a conveyor system in, over, upon 

and under the parcel of real property containing 

approximately 1,344 square feet and designated Parcel 

II on Exhibit "A"; 

(c) A nonexclusive aerial easement to 

construct, maintain and operate an overhead conveyor 

system over and across premises adjacent to Parcel I 

designated Parcel III on Exhibit "A", together with 

surface easements at appropriate locations below the 

aerial easement for support structures. The exact 

locations and descriptions of said conveyor and 

support structures shall be prepared by the City, 

initialled by the parties and attached hereto as a 

2 
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supplement to Exhibit "A''· 

3.2 Upon written notice from City to Lessee that 

Water Source Well No. SG-3, including its appurtenances, 

has been abandoned and removed, City grants to Lessee, and 

Lessee accepts, an exclusive lease of those certain 

premises containing approximately 3970 square feet and 

designated Parcel IA on Exhibit ''A". 

3. 3 Parcels I, IA and II and the footings for 

support structures contained within Parcel III shall 

extend downward only fifty (50) feet below the ground 

surface thereof. Said areas, together with the improve-

ments now situated thereon and improvements to be 

constructed thereon, are collectively referred to in this 

Lease as the ''Premises''· 

3.4 If necessary, the precise boundaries of 

Parcels I, IA, II and III may be adjusted in conformance 

with the detailed design and construction of the 

contemplated improvements. Additionally, Lessee may elect 

not to construct the contemplated overhead conveyor system 

over and across Parcel III. In either case, a revised 

Drawing No. HD4-89 shall be prepared and substituted as 

Exhibit "A" hereto and the ground rent set forth in 

Paragraph 6 shall be adjusted accordingly. Additionally, 

if the conveyor is not constructed, the provisions of this 

Lease relating to Parcel III shall be null and void. 

3.5 City also grants to Lessee nonexclusive 

rights of access to the Premises for vehicles and for 

utilities across adjacent property of City within such 

3 



corridors or rights of way as shall be determined by city. 
" 3. 6 There are excepted and reserved from the 
3 

Premises all minerals and mineral rights of every kind and 
4 

character now known to exist or hereafter discovered, 
o• 

including, without limitation, oil, gas and water rights, 
6 

together with the full, exclusive and perpetual rights to 
7 

explore for, remove and dispose of said minerals from the 
8 

Premises without, however, the right of surface entry upon 
9 

the Premises for such purposes. 
10 

3.7 This Lease, and all rights granted to Lessee 
11 

hereunder, are subject to restrictions, reservations, 
N 
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conditions and encumbrances of record, including, without 

limitation, the trusts and limitations set forth in 

Chapter 676, Statutes of 1911; Chapter 102, Statutes of 

1925; Chapter 158, Statutes of 1935; Chapter 29, Statutes 

of 1956, First Extraordinary Session; Chapter 138, 
17 

Statutes of 1964, First Extraordinary Session; and the 
18 

federal navigational servitude. 
19 

3. 8 City reserves to itself such rights of way 
20 

and rights of entry for such sewers, storm drains, 
21 1 

I 
I 

pipelines and utility conduits for telephone, electricity 

221 

231 
24 

I 
i 

and water service as may from time to time be determined 

by the Board of Harbor Commissioners in accordance with 

Section 1207(g) of the Charter of the City of Long Beach. 
25 

4. USE OF PREMISES 
26 

4.1 The Premises may be used by Lessee for the 
27 

following purposes: 
28 

(a) Parcels I and IA shall be used for the 

L-99110-a'i) 4 



construction, erection, installation, use, operation, 
0 

maintenance, repair, and renewal of an enclosed 
.3 

storage facility, conveyor systems, and other 
4 

improvements by Lessee thereon, all in conjunction 
j 

with the operation on the Premises of a facility for 
6' 

the receipt, handling, loading, unloading, storage, 
7 

transporting, marketing and other disposition of bulk 
8 

commodities. 
9 

(b) Parcel II shall be used for the 
10 

construction, erection, installation, use, operation, 
ll 

maintenance, repair, and renewal of a conveyor system 
N 
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for the conveying and transferring of said bulk 

commodities from Parcel I for transfer to City's Pier 

G conveyor system for ultimate conveyance and 

transfer of said bulk commodities to the shiploader 

or shiploaders at Berths 212 to 215, inclusive, Pier 
17 

G. 
18 

(c) Parcel III may be used for the 
19 

construction, installation, use, operation, 
20 

maintenance, repair, and renewal of an aerial 
21 

conveyor system to transport bulk commodities between 
22 

Parcel I and another bulk storage facility leased by 
23 

Lessee which is located at 1235 Pier G Avenue. 
24 

4. 2 Lessee shall not stockpile or handle any 
25 

bulk commodities on the Premises, other than petroleum 
26 

coke, coke breeze, coal, soda ash, potash and cement 
27 

clinker, without the prior approval of the Executive 
28 

Director of the Long Beach Harbor Department ("Executive 
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23 

24 
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Director''), which approval shall not be unreasonably 

withheld. 

4. 3 Lessee is not granted the right to, nor 

shall Lessee, operate a public terminal or public ware-

housing business upon the Premises. 

4.4 The Premises shall not be used for any other 

purposes without the prior consent in writing of the 

Executive Director, which consent shall not be unreason-

ably withheld. The Premises shall not be used for any 

purpose which shall interfere with commerce, navigation or 

fisheries or be inconsistent with the trusts and limita-

tions upon which the Premises are now or may hereafter be 

held by the City of Long Beach. 

5. CITY'S CONVEYOR SYSTEM 

city owns a conveyor system, consisting of 

mechanical shiploaders, conveyors, structures and appurtenant 

equipment for stockpiling and reclaiming bulk commodities at 

the wharf premises adjacent to the wharf at Berths 212 to 215, 

inclusive, and for the loading of vessels with bulk commodities 

at said berths. Said conveyor system, wharves and wharf 

premises are presently preferentially assigned to Metropolitan 

stevedore Company ("City's preferential assignee"). It is 

contemplated City's conveyor system and shiploaders will be 

used to move bulk commodities from the Premises to vessels 

berthed at Berths 212-215. 

Lessee shall have the right, in accordance with 

the provisions of City's Tariff No. 4, and subject to the 

rights of City's preferential assignee, to use City's conveyor 

6 
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system and shiploaders and wharves at Berths 212-215 for the 

conveyance of bulk commodities from the Premises for loading 

aboard vessels. In moving bulk commodities from the Premises 

over City's conveyor system and through City's ship loaders, 

Lessee may exercise its rights granted hereunder by contracting 

with City's preferential assignee, or by contracting with 

independent stevedoring contractors and terminal operators who 

would request assignments of said conveyor system and ship-

loaders from City pursuant to the provisions of said Tariff No. 

4, or Lessee itself may obtain assignments thereof, subject to 

the preferential rights held by City's preferential assignee 

and to the provisions of said Tariff No. 4. The intent of the 

parties is to assure the movement of Lessee's bulk commodities 

from the Premises over city's conveyor system to vessels at 

Berths 212-215, without unreasonable delay or expense to 

Lessee. 

Lessee's right to use City's conveyor system and 

shiploaders to convey and load any dry bulk commodity other 

than petroleum coke or other product presently handled by the 

conveyor system and shiploaders is subject to City's 

determination, set forth in writing, that the handling of such 

commodity will not be unduly detrimental to said conveyor 

system or shiploaders. 

6. COMPENSATION 

6.1 Definitions 

6.1.1 The word "lease year" as used herein 

shall mean the twelve (12) consecutive month period 

commencing on July 1 of each calendar year during the 

7 



1 
term hereof and ending the following June 3 o. Any: 

period which is less than a lease year shall be 
3 ' .. 

deemed and called a "partial lease year". 
4 

6.1.2 The words "tariff'' or "Tariff No. 4" 
5 

as used herein shall mean City's "Tariff No. 4 Naming 
6 

Rates, Rules and Regulations Governing the Port of 
-
' Long Beach, California" as amended, or the successor 
8 i 

to such tariff. 
9 

6.1.3 The words "ton" or "metric ton" as 
10 

used herein shall mean 1000 kilograms. 
11 

6.2 During the initial segment of the term 
N 
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hereof, Lessee shall pay to City as ground rent the 

following annual amounts: 

Parcel I $159,208.00 

Parcel IA 4,764.00 

Parcel II 806.00 
,-
u 

Parcel III 3,986.00 
18 

Adjustment of said amounts, to be made upon completion of 
19 

construction in accordance with subparagraph 3.4, if any, 
20 

shall be made on the basis of one Dollar Twenty Cents 
21 

($1.20) per square foot for Parcels I and IA, and Sixty 
22 

Cents ( $0. 60) per square foot for Parcels II and III. 
23 

Ground rent for Parcel IA shall commence on the date 
24 

contained in City's notice to Lessee described in 

subparagraph 3.2 above. Ground rent payable for the 

months of May and June 1990 shall be one-sixth of the 

annual rent and shall be payable May 1, 1990. Thereafter, 

the annual ground rent shall be paid in four ( 4) equal 

8 
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quarterly installments, payable on July 1, October 1, 

January 1 and April 1 of each calendar year. Ground rent 

for any subsequent segment of the term is subject to 

renegotiation and arbitration in accordance with the 

provisions of paragraph 8. 

6. 3 In addition to the ground rent for use of 

the Premises, Lessee shall pay, or cause to be paid, to 

City the total amount of all applicable tariff charges 

accruing in connection with the movement of Lessee's bulk 

commodities across the wharves at Berths 212-215. In 

connection therewith, Lessee shall file, or cause to be 

filed, with the Executive Director on forms provided or 

approved by city, on or before the tenth day following the 

departure of each vessel docking at Berths 212-215 and 
1 

aboard which bulk commodities from the Premises have been\ 

loaded, a verified statement showing all charges which I 

shall have accrued for wharfage, shiploader charges and 

other applicable charges with reference to each such 

vessel. Lessee shall furnish any additional reports 

relating to its bulk commodity terminal operations when 

requested by city. Unless required for reasons of public 

safety or necessity, nothing herein shall require Lessee 

to disclose names of customers, pricing, or similar 

proprietary information. 

6.4 During each of the four (4) full lease years 

in the initial segment of the term hereof, commencing July 

1, 1990, Lessee guarantees that it will ship from the 

Premises or by direct loading to vessel from truck or rail 

9 
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car 300,0~/ metric tons of petroleum coke or other dry; 
----~~----

' bulk commodities ("product") per lease year ("Guaranteed t 

Minimum Annual Throughput" or "GMAT"). If Lessee has not, i 
I 

by the end of each lease year, shipped quanti ties of i 

product from the Premises or by direct loading to vessel 

from truck or rail car at least equal to the GMAT, Lessee 

' shall pay to City, within thirty (30) days after the endj 

of said lease year, the difference between the amount 

actually paid to City during said year and the amount 
I 

which would have been paid to City had such quantity of ! 

product been shipped from the Premises or by direct 

loading to vessel from truck or rail car during said lease 

year. Said sum shall be calculated by multiplying the 1 

difference in quantity between the GMAT and the actual 

quantity shipped (the "throughput deficiency") times a 

rate calculated by multiplying each of the wharfage and 

shiploader charges established in City's Tariff No. 4, I 
during said lease' Items 356 and 515 which were in effect 

year times the number of days each of said rates was in 

effect divided by 365 (the "average Tariff rate"). If 

said sum is paid within said thirty ( 3 0) days, Lessee's 

failure to ship the specified minimum quantities of 

product from the Premises or by direct loading to vessel 

from truck or rail car shall not otherwise constitute a 

default of its obligations hereunder. GMAT for any 

subsequent segment of the term is subject to renegotiation 

and arbitration in accordance with paragraph 8. 

6.5 If the Premises or the improvements thereon 

,,.,,,., I 1 o 



I . 
are damaged or destroyed so as to render them wholly or 

partially untenantable or unfit for use or so as to make 
3 

it impracticable for Lessee to make reasonably full use of 
4 

the Premises for the authorized purposes, the Guaranteed 
,j 

Minimum Annual Throughput for the then-current lease year 
6 

shall be adjusted according to the nature and extent of 
-
' the damage sustained and the impairment of use. In the 
8 

event the parties cannot agree upon the amount of such 
9 

adjustment, the amount thereof shall be determined by 
10 

arbitration as provided in paragraph 8. 
11 

6.6 If, by reason of strikes or other labor 
N 
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disputes, lockouts, or other work stoppages occurring 

within the Harbor District of the City of Long Beach for a 

period in excess of thirty (30) consecutive days, Lessee 

is prevented from making substantial use of the Premises 

for the purposes authorized, then the Guaranteed Minimum 
li 

Annual Throughput for the then-current lease year shall be 
18 

proportionately adjusted in an amount determined by mutual 
19 

agreement. In the event the parties cannot agree upon the 
20 

amount of such adjustment, the amount thereof shall be 
21 

I determined by arbitration as provided in paragraph 8. 
22 

7. BOOKS OF ACCOUNTS, RECORDS AND STATEMENTS 
23 

Lessee shall keep at the Premises or at another 
24 

location within thirty (30) miles of the Premises, full and 
25 

accurate books of accounts and records relating to its 
26 

operations on the Premises. City shall be entitled at all 
27 

281 
reasonable times during the term and within two (2) years after 

I 

'"""'"'' I 

the expiration or termination of this Lease to inspect and 

11 
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examine such books of account and records so City can ascertain 

the total quantity of petroleum coke and other product handled 

at the Premises. Lessee shall cooperate fully with City's 

representatives in making the inspection. City shall also be 

entitled, once during each lease year and once after the 

expiration of each segment of the term, to an independent audit 

at City's expense of Lessee's books of account and records, by 

a certified public accountant designated by City or by other 

representative of City, to determine the total quantity of 

petroleum coke or other product handled by Lessee on the 

Premises. Any such audit shall be conducted during usual 

business hours at Lessee's office. Lessee shall not be 

required to disclose pricing or similar proprietary 

information. If the audit shows that there is a deficiency in 

the payment of any sums due City, the deficiency shall become 

i~~ediately due and payable, together with interest thereon at 

the rate set forth in City's Tariff No. 4 from the date the 

payment or payments should have been made. If the audit shows 

an overpayment, such overpayment shall be credited against 

current or future payment obligations of Lessee; if no further 

payments are due, such overpayment shall be promptly refunded 

to Lessee. 

Lessee shall also, at City's request, make 

available at Lessee's local offices or at City's offices for 

city's review, at no cost to City, a copy of Lessee's current 

balance sheet, certified by Lessee's chief financial officer to 

be true and correct. Such statement shall be available to City 

within ten (10) business days after city's request. Such 

12 
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28 

statement shall not be duplicated nor retained as City records. 

8. COMPENSATION AND INSURANCE RENEGOTIATION/ 

ARBITRATION 

8.1 In accordance with the provisions of Long 

Beach City Charter Section 1207 (d), the parties agree to 

renegotiate the ground rent, the Guaranteed Minimum Annual 

Throughput, and the insurance coverage and limits to be 

provided by Lessee for the use of the Premises for each 

five-year segment and the final two-year segment of the 1 

I 
term, commencing at least one hundred eighty (180) days I 

prior to the beginning of each succeeding segment of the 

term. If the parties cannot reach agreement at least one! 
' 

hundred twenty ( 120) days before the end of the I 

then-current segment of the term, either party may 

initiate arbitration pursuant to subparagraph 8.3 or 8.5 

hereof. 

8.2 In the negotiations to establish such 

renegotiated compensation, the parties shall take into 

consideration the·· character of the Premises, 'their value, 

the fair rental value of similar premises and facilities 

within the Long Beach and Los Angeles Harbor Districts 

devoted to similar use, the terms, conditions and 

restrictions of this Lease, the terms, conditions and 

restrictions of other marine bulk terminal leases for' 

similar premises and facilities within the Long Beach and 

Los Angeles Harbor Districts, the quantity of material 

handled at, on or from the Premises, the return on 

investment to City, maintenance costs, insurance, taxes 

13 
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and any other facts and data necessary for the proper 

determination of such compensation; provided, the 

compensation to be paid by Lessee shall be determined 

without regard to any improvements or facilities 

constructed at Lessee's expense. 

8. 3 If the parties cannot reach agreement with 

respect to compensation at least ninety (90) days prior to 

the beginning of the next segment of the term, the matter 

shall be resolved in the following manner: 

8 • 3 • 1 Each party, at its cost, shall 

appoint a real estate appraiser with at least five 

(5) years' full time commercial andjor industrial 

appraisal experience in the Long Beach and Los 

Angeles harbor areas and who is a member in good 

standing of the American Institute of Real Estate 

Appraisers. If a party does not appoint an appraiser 

within ten (10) business days after the other party 

has given notice of the name of its appraiser, the 

single appraiser appointed shall be the sole 

appraiser and shall determine the compensation within 

forty-five (45) days after his or her appointment. 

If two (2) appraisers are appointed, each within 

forty-five (45) days after the selection of the 

second appraiser shall report his or her opinion, as 

provided in subparagraph 8.3.3 below, as to the 

compensation payable by Lessee to the City. 

8.3.2 In forming an opinion of the 

compensation payable by Lessee, the appraiser or 

14 
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appraisers shall consider only comparable marine bulk 

terminals within the Long Beach and Los Angeles 

Harbor Districts and the provisions of those marine 

bulk terminal leases for such comparable premises and 

facilities. 

8. 3. 3 On or before the expiration of the 

forty-five ( 4 5) day period, the appraiser or 

appraisers shall prepare and furnish the party who 

appointed the appraiser with a report setting forth 

the amount of compensation payable by Lessee with 

supporting data and his or her reasons supporting the 

conclusions. The parties shall promptly exchange 

reports and shall have ten (10) business days after 

the exchange of the reports to further negotiate the 

amount of compensation payable by Lessee. 

8.3.4 If the parties cannot agree as to the 

compensation payable by Lessee, City and Lessee shall 

each promptly notify its designated appraiser of that 

fact and the two appraisers shall promptly select a 

third appraiser meeting the qualifications stated in 

subparagraph 8.3.1. If they are unable to agree on 

the third appraiser, either of the parties, by giving 

ten (10) days' notice to the other party, may apply 

to the Presiding Judge or Assistant Presiding Judge 

of the superior Court of the county of Los Angeles, 

or the Presiding Judge of the South District of said 

court, who shall select and appoint the third 

appraiser. Each of the parties shall bear one-half 

15 
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of the cost of appointing the third appraiser and of ' 

paying the third appraiser's fee. The third 

appraiser shall: ( i) promptly meet and confer with 

the two appraisers appointed by the parties; (ii) 

review the reports of the two appraisers and the 

supporting data and reasons supporting the respective 

conclusions; (iii) determine the compensation payable 

by Lessee, provided however that said determination 

shall not result in Lessee paying compensation for 

the use of the Premises in an amount lower than the 

lowest of, nor higher than the highest of, the 

determinations of the two appraisers appointed by the 

parties; and ( i v) notify the parties of his or her 

determination of compensation within ten (10) 

business days after his or her appointment. 

8. 4 After the compensation has been determined 

(whether by agreement or by arbitration), the parties 

shall promptly execute a memorandum setting forth the 

adjusted compensation. If either party fails or refuses 

to execute the memorandum after the compensation has been 

determined, the other party shall execute the memorandum 

on behalf of the party refusing as that party's special 

attorney-in-fact, and the memorandum shall thereupon be 

effective. 

8. 5 For adjustment of insurance coverages and 

limits which are submitted for determination by 

arbitration, the party desiring arbitration shall select 

an arbitrator and give written notice to the other party, 

16 
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who shall select an arbitrator within ten (10) business 

days after receipt of such notice. If the other party 

fails to name such second arbitrator within said ten (10) 

business days, the arbitrator named by the first party 

shall decide the matter. The two (2) arbitrators chosen 

shall, within ten (10) business days after the appointment 

of the second, select a third. If the two arbitrators 

cannot agree upon selection of a third arbitrator, such 

third arbitrator shall be appointed by any judge of the 

Superior Court of the County of Los Angeles, California, 

upon application made therefor by either party, upon ten 

(10) days' written notice to the other. Upon their 

appointment, the arbitrator or arbitrators shall enter 

immediately upon the discharge of their duties. In doing 

so, the arbitrator or arbitrators shall consider the risks 

inherent in Lessee's operations, the number and type of 

claims made during the preceding five-year segment of the 

term, the disposition of such claims, and such other data 

as may be deemed relevant. The arbitrators' determina-

tions shall be made and the parties notified of that 

determination within thirty ( 3 0) days after the 

appointment of the last arbitrator. Except as may 

otherwise be provided in this subparagraph, such 

arbitration proceedings shall be in accordance with the 

provisions of Title 9 (Arbitration) of Part 3 of the 

California Code of civil Procedure. 

9. CONSTRUCTION OF IMPROVEMENTS 

9. 1 As of the date this Lease is entered into, 

L-99p().85) I 17 
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there exists on Parcels I and II of the Premises a 

stacker, conveyor tunnel and conveyor equipment used for 

receiving, transporting and conveying petroleum coke and 

other bulk commodities ("facilities"). Upon the 

commencement of the term hereof, Lessee may either 

incorporate such facilities into the new improvements 

described in subparagraph 9.2 including modifications 

thereto approved by City, or may remove same in connection 

with construction of said new improvements; provided, 

however, that if the stacker is to be removed, it shall be 

removed by City at City's cost. Lessee acknowledges that 

the City has not made any representation as to condition 

of the facilities and no warranty of fitness for any 

purpose shall be implied. The facilities are being leased 

to Lessee ''as is-where is.'' 

9. 2 Upon the commencement of the term hereof, 

Lessee shall diligently apply for and attempt to obtain 

all necessary permits for, and shall thereafter construct 

at its expense upon Parcels I and IA of the Premises a 

building or other enclosed facility to contain petroleum 

coke or related products with a storage capacity of at 

least 80,000 metric tons or the equivalent thereof which 

meets the requirements for permitting by all federal, 

state, regional and local authorities having jurisdiction 

over such building or structure. Additionally, Lessee 

shall construct a truck dump and screening plant and such 

conveying, stacking, sorting and other systems as are 

necessary or convenient for the handling of petroleum coke 

18 
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and related products at the Premises. Lessee's 

responsibilities hereunder shall include, but not be 

limited to, treatment or removal and disposal of any 

excavated material containing "hazardous waste" or 

"extremely hazardous waste" as those terms have been or 

are defined by the Administrator of the Environmental 

Protection Agency, the California Department of Health 

Services or any other person or agency having jurisdiction 

of the management of hazardous material. Although the 

precise nature and configuration of Lessee's improvements 

is not presently known and cannot be determined until 

permitting by all authorities having jurisdiction has been 

completed, Lessee's improvements shall be of such quality 

and magnitude that Lessee shall expend at least Four 

Million Dollars ($4,000,000.00) in the design engineering 

and construction of same. city shall provide or pay for 

the installation of electrical power service to Parcel I, 

provided, however, if the cost of installing such 

electrical power service exceeds Fifteen Thousand Dollars 

($15,000.00), City's obligation shall not exceed such sum, 

and the balance of the cost shall be paid by Lessee. 

9.3 In addition to the improvements described in 

subparagraph 9.2 above, Lessee may construct at its 

expense upon Parcel III an aerial conveyor system, 

together with the support structures therefor, for the 

movement of petroleum coke and related products between 

Parcel I and other facilities at 1235 Pier G Avenue 

currently leased from City by Lessee by lease dated August 

19 
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10, 1989 (Harbor Department Document No. HD-4638). 

9.4 Except as provided in subparagraph 29.3 

hereof, if Lessee fails to commence construction of the 

improvements described in subpara%raah '1: },t . .:!.~~ 9. 3 above 
~;.,_.k-~· • ~-~ t-·~ 

1992,1\ or if Lessee commences prior to April 30, 

construction of said improvements prior to said date but 

thereafter fails to diligently prosecute said construction 

to completion and to obtain operating permits for said 

improvements, such failure by Lessee shall constitute a 
I 

default by Lessee, and the provisions of paragraph 20 ! 
I 

hereof shall apply. I 
I 

9.5 Lessee, at its cost, may construct, erect 

and install additional improvements upon the Premises, and 

may make alterations thereto, provided that all such 

additional improvements and alterations of any type must 

be so constructed, erected and installed only in 

accordance with the terms and conditions of a Harbor 

Development Permit to be issued by the Board of Harbor I 

commissioners, which shall not be unreasonably withheld. 

10. MAINTENANCE AND REPAIR 

10.1 Lessee, at its cost, shall keep and maintain 

the Premises, and all buildings, structures and improve

ments of any kind thereon including surface paving, in 

good and substantial repair and condition and shall 

perform all necessary maintenance. 

10.2 Should Lessee fail to make any repairs or 

perform the required maintenance within thirty (30) days 

after receipt of notice from City to do so, City may, but 

20 
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I 

shall not be obligated to, make and perform such repairs 

or maintenance. Lessee agrees to reimburse City for 

City's costs within thirty (30) days after receipt of 

City's invoice therefor. Should Lessee commence to 

prosecute and diligently make such repairs or begin to 

perform the required maintenance within the thirty ( 3 0) 

day period, City shall refrain from commencing to make any 

repairs or required maintenance and from making demand for 

such payment until the work has been completed by Lessee, 

and then only for such portion thereof as shall have been 

made or performed by city. The making of any inspection 

or repair or the performance of any maintenance by City, 

which repair or maintenance is the responsibility of 

Lessee, shall in no event be construed as a waiver of the 

duty or obligation of Lessee to make future repairs or 

perform required maintenance as provided in this Lease. 

"City's costs" shall include, but not be limited to, the\ 

cost of maintenance or repair or replacement of property 

neglected, damaged or destroyed, including direct and 

allocated costs for labor, materials, supervision, 

supplies, tools, taxes, transportation, administrative and 

general expense and other indirect or overhead expenses. 

10.3 Lessee, at its cost, shall provide proper 

containers for trash and keep the Premises free and clear 

of rubbish, debris and litter at all times. Lessee, at 

its cost, further agrees to keep and maintain all of the 

Premises in a safe and reasonably clean, wholesome and 

sanitary condition under all applicable federal, state, 

21 



1 
local and other laws, rules, regulations and orders. No 

2 
offensive refuse, matter, nor any substance constituting 

3 
any unnecessary, unreasonable or unlawful fire hazard, nor 

4 
material detrimental to the public health shall be per-

5 
mitted to be or remain on the Premises and Lessee shall 

6 
prevent such material or matter from being or accumulating 

i 
upon the Premises. 

8 
10.4 All fire protection sprinkler systems, fire 

9 
hydrant systems, standpipe systems, fire alarm systems, 

10 

11 

portable fire extinguishers and other fire-protective or , 
I 

extinguishing systems or appliances which may be installed 
N 
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on the Premises shall be maintained by Lessee, at its 

cost, in an operative condition at all times. All repairs I 
' 

with the I and servicing shall be made in accordance 

provisions of the Long Beach Municipal Code, Chapter 18.48 

and all revisions thereto. 
17 

10.5 Lessee shall provide personnel to accompany 
18 

City's representatives on periodic inspections of the 
19 

Premises to determine Lessee's compliance with the 
20 

provisions of this Lease to be performed by Lessee. 
21 i 

I 11. PROPERTY AND CARGO UNDER LESSEE'S CONTROL 
oo I ~~ 

I 
As between City and Lessee, any property of any 

23 I 

kind belonging to or in the care, custody or control of Lessee 
24 

that may be on the Premises during the term of this Lease shall 
25 

be at the sole risk of Lessee and Lessee hereby waives all 
26 

claims against City with respect to such property; provided, 
27 

however, that Lessee does not waive claim for injury, loss or 
28 

damage to property or to any person on the Premises in case 

I 22 



such injury or damage is caused by the active negligence of 
2 

City, its officers or employees. 
3 

12. OBSERVE APPLICABLE LAWS 
4 

Lessee shall at all times, in its use and 
5 

occupancy of the Premises and in the conduct of its operations 
6 

thereon, comply ·:ith all laws, ordinances and regulations 
7 

applicable thereto, enacted or adopted by federal, state, 
8 

municipal or other governmental bodies or departments or 
9 

officers thereof, including the City Charter and the Long Beach 
10 

Municipal Code. Lessee reserves the right to contest in 
11 

appropriate proceedings any change in laws, ordinances or 
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13. UTILITY CHARGES 

Except as provided in subparagraph 9. 2 above, 

Lessee shall make arrangements for and pay for all utilities 
17 

and services furnished to or used by it, including without 
18 

limitation gas, electricity, water, telephone service and trash 
19 

collection, and for all connection charges. 
20 

14. TAXES 
21 

Except where contested in good faith in a court 
22 

of appropriate jurisdiction, Lessee shall pay, prior to delin-
23 

quency, all lawful taxes, assessments and other governmental or 
24 

district charges that may be levied upon its property and 
25 

improvements of any kind located on the Premises and upon the 
26 

interest granted under this Lease. Lessee recognizes and 
27 

understands that this Lease may create a possessory interest 
28 

subject to property taxation and that Lessee may be subject to 

L-99(1(}.85) 23 
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the payment of property taxes and assessments levied on such 

interest. Lessee agrees that payment of any such possessory 1 

interest tax or assessment shall not reduce any compensation 

due City hereunder. 

15. LIENS 

Except where contested in good faith in a court 

of appropriate jurisdiction, and except for non-delinquent 

liens arising from taxes or tax assessments, Lessee shall keep 

the Premises free from liens of any kind or nature arising out 

of its operations, including any liens arising out of any labor 

performed for or materials furnished to or on behalf of Lessee 

on the Premises. Lessee agrees that it will at all times save 

City free and harmless and indemnify it against all claims for 

labor or materials in connection with the construction, 

erection or installation of Lessee's improvements made upon the 

Premises, or from additions or alterations made thereto, or the 

repair of the same, by or at the direction of Lessee, and the 

costs of defending against any such claim, including reasonable 

attorneys' fees. 

16. INDEMNIFICATION 

16.1 Lessee shall defend, indemnify, and save 

harmless the City of Long Beach, its Board of Harbor 

commissioners (individually and collectively), and their 

officers and employees ("indemnified parties") from and 

against any and all actions, suits, proceedings claims and 

demands, loss, liens, costs, expense and liability of any 

kind and nature whatsoever ("claims"), for injury to or 

death of persons, or damage to property, including 

24 
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property owned by City, brought, made, filed against, 

imposed upon or sustained by the indemnified parties or 

any of them, and arising from or attributable to or 

caused, directly or indirectly, ( i) by the use or 

condition of the Premises or the facilities and 

improvements located thereon, or from operations conducted 

thereon by Lessee, its officers, agents, employees or 

invitees or by any person or persons acting on behalf of 

Lessee and with Lessee's knowledge and consent, express or 

implied; or (ii) by reason of or arising out of the state 

of repair and maintenance of the Premises or the 

improvements and facilities located thereon, or the 

construction, improvement or repair of improvements and I 

facilities on the Premises by Lessee, its officers, 

agents, employees or invitees, or by any person or persons 

knowledge and I 

consent, express or implied, of Lessee; or (iii) by reasonl 

acting on behalf of Lessee and with the 

of injury to or death of employees of Lessee or others as 

a result of Lessee's failure or refusal to comply with the 

provisions of Section 6300 et seq. of the California Labor 

Code or any federal, state or local regulations or laws 

pertaining to the safety of the Premises or of 

improvements or equipment located upon the Premises. This 

paragraph applies regardless of whether any act or 

omission of the indemnified parties or any of them 

contributed thereto, but this paragraph does not apply to 

any claim arising from or attributable to or caused, 

directly or indirectly, from the sole active negligence or 

25 
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willful misconduct of the indemnified parties or any of 

them. 

16. 2 With respect to any claim covered by 

subparagraph 16.1, City shall notify Lessee thereof, shall 

tender Lessee defense thereof, and shall assist Lessee as 

may reasonably be requested in the defense thereof. 

Lessee shall resist and defend such action, suit or 

proceeding, or appropriately settle same, shall conduct or 

have conducted the necessary investigations and adjusting 

related thereto, and Lessee shall indemnify the 

indemnified parties. Payment of a claim by an indemnified 

party shall not be a condition precedent to recovery under 

this indemnity. 

17. LIABILITY INSURANCE 

17.1 In partial performance of Lessee's 

obligations of indemnity, Lessee, at its cost, shall 

procure and maintain in full force and effect, while this. 

Lease shall remain in effect and at such other times as 

may be required under "claims-made" insurance, a policy orl 

policies of general liability insurance or its equivalent 

from a company or companies authorized to do business in 

the State of California, with minimum coverage of 

$5,000,000.00 combined single limit and complying with the 

following provisions: 

17.1.1 The City of Long Beach, the Board of 

Harbor commissioners (individually and collectively), 

and their officers and employees, while acting within 

the scope of their authority, shall be included as I 

26 I 



additional insureds, such insurance to be primary and 

any other insurance, deductible, retention or self 

insurance maintained by the foregoing shall not 

contribute with such primary insurance. 

17. 1. 2 The policy shall cover each insured 
6 

against whom claim is or may be made, in the same 
7 

manner as if separate policies had been issued to 
8 

each named and additional insured, except that the 
9 

limits of insurance shall not be increased thereby. 
10 

17.1.3 Said policy or policies shall either 
ll 

contain a blanket form of contractual liability 
~-o~ 12 
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coverage or there shall be attached to said policy or 

policies an endorsement, providing that such 

insurance as is provided for therein shall apply to 

the obligations of indemnity assumed by Lessee under 

this Lease. 
17 

17.1.4 Said policy or policies shall not be 
18 

cancelled or coverage reduced until a thirty-day 
19 

written notice of cancellation has been served upon 
20 

the Executive Director by registered or certified 
21 

mail. 
22 

17. 1. 5 If any of the required insurance is 
23 

provided on a "claims-made" basis, any "prior acts" 
24 

coverage or "retroactive date" on such insurance and 
25 

all subsequent insurance shall be as of the first 
26 

date of the the "claims-made" coverage. Upon 
o~ 

~· 
expiration or termination of coverage of required 

. 28 
insurance, Lessee shall procure "tail" coverage or an 

L-99(1(}.85) 2 7 



I 
extended reporting coverage period endorsement and 

2 
submit proof thereof in accordance with the pro-

3j 
visions of subparagraph 17.4. 

4 
17.1.6 such insurance provided by Lessee may 

5 
provide for such deductibles or self-insured 

6 
retention as shall be acceptable to the Executive 

7 
Director in his reasonable discretion. 

8 
17.2 Lessee, at its cost, shall procure and 

9 
maintain in full force and effect while this Lease shall 

10 
remain in effect workers' compensation and longshoremen's 

II 
and harbor workers' compensation insurances to the extent 
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required by law. The provisions of subparagraph 17.4 

shall be applicable to the insurances required by this 

paragraph. 

17.3 The City of Long Beach, the Board of Harbor 

Commissioners, and their officers and employees shall not 
17 

be liable for the payment of any premiums or assessments 
18 

on any policy or policies required under this paragraph 
19 

17. 
20 

17.4 Lessee shall deliver said policy or policies 
21 

of insurance, or certified photostatic copies thereof, or 
22 

certificates of insurance identifying same, together with 
23 

an endorsement bearing original signatures to the general 
24 

liability policy or policies satisfying the above 
25 

requirements and in form approved by the Board of Harbor 
26 

Commissioners, to the Executive Director for approval as 
27 

to sufficiency and to the City Attorney for approval as to 
28 

form. At least fifteen (15) days prior to the expiration 

L99(1oa!il 28 
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of any such policy, a certificate, showing that such 

insurance coverage has been renewed or extended, shall be 

filed with the Executive Director. If such coverage is 

cancelled or reduced, Lessee shall, within ten (10) days 

after receipt of written notice of such cancellation or 

reduction of coverage, file with the Executive Director an 

endorsement or certificate showing that the required 

insurance has been reinstated or provided through another 

insurance company or companies, and said policy shall be 

submitted for approval as herein provided. 

17.5 The procuring of such policy or policies of 

insurance shall not be construed to be a limitation in any 

respect upon Lessee's obligation or indemnity hereunder. 

18. ACCESS 

18.1 Lessee, its agents, employees, and third 

persons using the Premises with the consent and approval 

of Lessee, shall have access to the Premises over the 

street system and other property owned or controlled by ! 

City, but only in connection with the business operations 

of Lessee on the Premises. 

18.2 City's authorized representatives shall have 

access to the Premises at any and all reasonable times, 

for the purpose of determining whether or not Lessee is 

complying with the terms and conditions hereof, for fire 

and police purposes, or for any other purposes incidental 

to the rights or duties of City. This right of inspection 

reserved to City shall impose no obligation on City to 

make inspections to ascertain the condition of the 

29 
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Premises and shall impose no liability upon City for 

failure to make such inspection. 

19. SIGNS 

No signs or placards of any type or design, 

except safety or regulatory signs prescribed by law, shall be 

painted, inscribed or placed in or on the Premises or any 

building or structure located thereon without the prior written 

consent of the Executive Director, which consent shall not be 

unreasonably withheld. Lessee, at its cost, agrees to remove 

promptly and to the satisfaction of the Executive Director, 

upon the expiration or termination of this Lease, any and all 

signs and placards placed by it upon the Premises. 

20. DEFAULT 

20.1 If either party should fail to perform any 

of its obligations hereunder (except when such failure 

shall be excused under other provisions hereof) , the 

non-defaulting party may give written notice to the party 

in default, stating specifically the default or breach 

relied upon by the party giving the notice as justifying 

termination hereof. 

20.1.1 If the default or breach is not 

remedied within thirty (30) days, if it can be 

remedied within that period, or if the party in 

default fails to commence promptly and attempt 

diligently to remedy the same where the default or 

breach is not remediable within thirty (30) days 

after said written notice, the party not in default 

shall have the right forthwith to terminate this 

30 



Lease. 

20.1.2 If within the thirty (30) day period 
3 

the party in default does remedy or remove said 

default or breach, or commences promptly and 
5 

continues diligently to attempt to remedy or remove 
6 

the same where not remediable within the thirty (30) 

day period and agrees to fully indemnify the party 
8 

not in default from any and all loss and liability 
9 

resulting from such default or breach, the notice 
10 

shall be deemed withdrawn and this Lease shall 
11 

continue in full force and effect. 
N 
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<3 .3 16 
upon declaration of a forfeiture by City's Board, 

Upon any such termination by City, all improvements of 

whatsoever character constructed, erected or installed 

upon the Premises by Lessee shall, at City's option and 

immediately become the property of City as provided in 
17 

Subsection 1207(i) of the City Charter. 
18 

20.2 In the event of termination of this Lease by 
19 

city due to the default of Lessee, or in case of 
20 

abandonment or vacation of the Premises by Lessee, and if 
21 

city does not elect to invoke a forfeiture of this Lease, 
22 

Lessee hereby irrevocably appoints City as the agent of 
23 

Lessee to enter upon the Premises, to remove any and all 
24 

persons and/or property whatsoever situated upon the 
25 

Premises, and to place all or any portion of said property 
26 

(except such property as may be forfeited to City) in 
27 

storage for the account of, and at the expense of, Lessee. 
28 

In such case, City may assign or lease the Premises upon 

LW{l0-85\ Jl 
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such terms as it deems proper . If a sufficient sum shall 

not be thus realized after collecting compensation and 

paying expenses of such assignment or lease to satisfy the 

compensation and other sums to be paid by Lessee to City 

hereunder, Lessee agrees to satisfy and pay any deficiency 

and to pay expenses of such assignment or leasing and 

collecting. Lessee agrees to save City harmless from any 

cost, loss or damage arising out of or caused by any such 

entry or re-entry upon the Premises andjor the removal of 

persons and/ or property and storage of such property by 

City or its representative. 

21. FORCE MAJEURE: 

Neither City nor Lessee shall be deemed to be in 

default in the performance of the terms, covenants or 

conditions of this Lease if such party is prevented from 

performing said terms, covenants or conditions by causes beyond 

its control, including, without limiting the generality of such 

causes, acts of God or the public enemy, failures due to 

nonperformance or delay of performance by suppliers or 

contractors, any order, directive or other interference by 

municipal, state, federal or other governmental official or 

agency, any catastrophe resulting from the elements, flood, 

fire, explosion, or any other cause reasonably beyond the 

control of the defaulting party, but excluding strikes or other 

labor disputes, lockouts or work stoppages (the effects of 

which events shall be determined in accordance with the 

provisions of subparagraph 6.6 above), as the circumstances may 

indicate. In the event of the happening of any of such 

32 
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contingencies, the party delayed by such force majeure shall as 

soon as practicable give the other party written notice of such 

contingency, specifying the cause for delay or failure, and 

such notice from the party delayed shall be prima facie 

evidence that the delay resulting from the causes specified in 

the notice is excusable. The party delayed by force majeure 

shall use reasonable diligence to remove the cause of delay, 

and if and when the occurrence or condition which delayed or 

prevented the performance of the party delayed shall cease or 

be removed, the party delayed shall notify the other party 

immediately, and the delayed party shall recommence its 

performance of the terms, covenants and conditions of this 

Lease. 

22. TERMINATION BY ACTIONS OF OTHERS 

22.1 In the event the United States of America, 

the State of California, or any agency or instrumentality 

of said governments (other than the city of Long Beach) 

shall, by condemnation or otherwise, take title, 

possession or the right to possession of the Premises or 

any part thereof, City may, at its option, and, if the 

taking has substantially impaired the utility of the 

Premises to Lessee, Lessee may, at its option, terminate 

this Lease as of the date of such taking, and all further 

rights and obligations of the parties shall thereupon 

terminate, except as to liabilities which shall have 

accrued prior to the date of taking. The condemnation 

proceeds related to the land and improvements constructed 

by City shall belong to City, and the proceeds related to 

33 
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the improvements constructed by Lessee shall belong to 

whichever party is the owner of said improvements as of 

the date of taking. 

22.2 In the event any court having jurisdiction 

in the matter shall render a decision which has become 

final and which will prevent the performance by City or, 

Lessee of any of its obligations hereunder, then either 

party hereto may terminate this Lease by written notice , 

and all further rights and obligations of the parties 

shall thereupon terminate, except as to liabilities which 

shall have accrued prior to the date of termination. 

23. SURRENDER OF POSSESSION 

23.1 As used in this paragraph 23, "Lessee's 

corporate predecessors" shall mean and include Continental 

Coke Corporation, IMC Carbon Products, and Carbon Products 

Division of 

Corporation. 

International Minerals and 

The parties hereto agree that the 

Chemical 

products I 
handled by Lessee and its corporate predecessors on the 

Premises up to the commencement date of this Lease have 

been limited to petroleum coke and coal. 

23.2 Upon the expiration or termination of this 

Lease, and subject to the provisions of subparagraph 23.6 

below, Lessee, at its cost, shall restore the Premises to 

as good a state and condition as the same were in upon 

taking possession thereof by Lessee's corporate 

predecessors, excepting reasonable wear and tear and 

damage by the elements and removal or modifications to the 

facilities described in subparagraph 9.1 above which were 

34 
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authorized by City, and Lessee shall thereafter peaceably 

surrender possession. 

23.3 If Lessee or its corporate predecessors has 

or have handled, stored, transported, transferred or 

received any product on the Premises during the term of 

this Lease or any prior lease which is classified by any 

federal or state agency as an "extremely hazardous or 

hazardous material" and such product has contaminated the 

Premises or adjacent property (including structures, soil 

or groundwater), Lessee, at its cost and to the 

satisfaction of the City, shall remove from the Premises, 

neutralize or dissipate on the Premises any such 

contaminant or contaminants in accordance with a remedial 

plan or plans approved by all governmental agencies having 

jurisdiction. If removal shall be required by an approved 

remedial plan, Lessee shall remove and properly dispose of 

the contaminant in accordance with applicable governmental 

rules, regulations, orders or guidelines and shall replace 

such soil, material or groundwater with clean fill dirt, 

material or water as directed by the City and in 

conformance with such approved remedial plan. 

23.4 If Lessee during its occupancy of the 

Premises under this Lease contaminates the Premises or 

adjacent property (including structures, soil or 

groundwater) in any manner, Lessee shall promptly notify 

the City and, at Lessee's cost, shall immediately take 

steps to remove the contaminant to the City's satisfaction 

and perform such soil and groundwater testing at a 

35 
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certified testing laboratory as City deems necessary. 

23.5 Lessee understands and agrees it is 

responsible for complete restoration of the Premises and 

any area it or its corporate precedecessors has or have 

contaminated before the expiration of this Lease. If, for 

any reason, such restoration is not completed before such 

expiration, then Lessee is obligated to pay City 

compensation during such restoration as determined by the 

then fair market value of the land and the Harbor 

Department's then established rate of return. If Lessee 

disposes of any contaminated soil, material or 

groundwater, Lessee shall provide city copies of all II 

records indicating the type of material being disposed of 

as indicated on a uniform Hazardous Waste Manifest, the I 
, I 

method of transportation of the material to the d~sposal 

site and the location of the disposal site. 

23.6 Except as provided in subparagraph 9.2 in 

connection with initial construction of improvements, 

Lessee shall not be responsible for removal or treatment 

of any contaminant determined to be present on the 

Premises prior to occupancy of same by Lessee or its 

corporate predecessors under this Lease or any prior 

lease. 

23.7 Except in case of termination by City due to 

the default of Lessee, as provided in paragraph 20 above, 

all improvements of any kind constructed, erected or 

installed upon the Premises by Lessee during or prior to 

the term of this Lease shall be and remain the property of 

36 



Lessee until the expiration or termination of this Lease. 
2 

Upon such expiration or termination, unless City consents 
3 

to accept conveyance of all of Lessee's improvements 
4 

without payment of compensation therefor, Lessee shall 
5 

remove all of its improvements within sixty ( 60) days 
6 

after such expiration or termination, repair at its cost 
7 

any damage caused by such removal and leave the Premises 
8 

in a clear, level-graded condition. If Lessee shall not 
9 

remove its improvements and repair such damage, if any, 
10 

within said sixty (60) day period, City shall have the 
11 

right to remove and/or sell and/or destroy the same at the 
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expense of Lessee, and Lessee agrees to pay to City the 

reasonable cost of any such removal, sale or destruction. 

The obligations contained in this subparagraph shall 

remain in full force and effect, notwithstanding the 

expiration or termination of this Lease. 
17 

23.8 Any and all personal property used by Lessee 
18 

in its operations upon the Premises (whether or not such 
19 

property be owned by Lessee or by third parties other than 
20 

City), Lessee shall cause all such property to be removed 
21 

from the Premises on or before the date of expiration or 
22 

earlier termination and shall cause to be repaired any 
23 

damage occasioned by such removal. If such property is 
241 

251 
not so removed from the Premises, City shall have the 

right to remove andjor sell andjor destroy the same 
26 

(subject to the interest of any person other than Lessee 
2i 

therein) at Lessee's expense, and Lessee agrees to pay the 
28 

reasonable cost of any such removal, sale or destruction. 

L.QQ 11o..a5) 37 
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The obligations contained in this subparagraph shall 

remain in full force and effect, notwithstanding the 

expiration or termination of this Lease. 

24. HOLDING OVER: 

If Lessee shall ~old over after the expiration of 

the term of this Lease for any cause, such holding over shall 

be deemed a tenancy from month to month only, and upon the same 

terms, conditions and provisions of this Lease as are in effect 

as of the date of expiration, except as to compensation, which 

shall be established by the Executive Director at a level 

consistent with other leases of similar facilities then in 

effect. 

25. RELOCATION ASSISTANCE 

Nothing contained herein shall create any right 

in Lessee for relocation assistance or payment from City upon 

the expiration or termination of this Lease or upon the 

termination of any holdover period. Lessee acknowledges and 

agrees that it shall not be entitled to any relocation 

assistance or payment from City pursuant to the provisions of 

Title 1, Division 7, Chapter 16, of the Government code of the 

State of California (Sections 7260 et seq.) with respect to any 
221 

1 relocation of its business or activities upon the expiration of 
23 

24 

25 

26 

2i 

28 
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the term of this Lease or upon its earlier termination or upon 

the termination of any holdover tenancy. 

26. ASSIGNMENT 

2 6. 1 Except as otherwise provided herein Lessee 

shall not assign or transfer this Lease or any interest 

therein, nor its right to use the whole or any part of the 

38 
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Premises, nor shall this Lease or any interest thereunder 

be assignable or transferable by operation of law or by 

any process or proceeding of any court, or otherwise, 

without the written consent of City first obtained. City 

agrees that it will not unreasonably withhold such 

consent. In the event City gives such written consent to 

Lessee, a copy of the assignment agreement shall be 

provided to City. 

26.2 Notwithstanding the foregoing, Lessee, 

without securing City's consent but after fifteen (15) 

days' written notice to City, may assign this Lease or 

sublet the Premises, in whole or in part, if (i) Lessee's 

assignee or sublessee shall have a net worth, determined 

in accordance with generally accepted accounting 

principles, at least equal to the net worth similarly 

determined of Lessee immediately prior to such assignment 

or subletting, and if (ii) such assignment or subletting 

occurs in connection with (a) the sale of substantially 

all of Lessee's business, or (b) the sale of that portion 

of Lessee's business conducted from the Premises and 

portion of Lessee's business conducted from the Premises 

and other locations in the greater Long Beach/Los Angeles 

metropolitan area. No such assignment of subletting shall 

relieve Lessee of its liabilities under the Lease. Lessee 

may also assign the Lease for security purposes to 

Lessee's principal lenders, but such lenders shall have no 

right to receive notices of Lessee's default under the 

Lease or to cure Lessee's default as a condition to City's 

39 



2 

3i 

4 

5 

6 

7 

8 

9 

10 
I 

ul 

N 

~~~~ 12 
W>~ 

;::iil.3:?t':l 
~ Cl~-- 13 .§§~~--'") 

::a...J::::;F) 

141 
u-\'tltT:) .... 

,...: ~8U2i 
........ <'l!Q -:l) 

SE-f§ 
O.Sgj~..:: 15 _,;x:s:oar 
~~ g;§ 

161 
;:-::: 0 
v -' 

11 I 

18 

19 

20 

21 
I 

221 

23 

24 

25 

26 

27 

28 

exercise of its remedies. Any use and occupancy of the 

Premises by an entity which controls, is controlled by, or 

is under common control with Lessee shall be deemed a use 

and occupancy of the Premises by Lessee and not be deemed 

a subletting or assignment for which city's consent is 

required. 

27. DAMAGE AND DESTRUCTION 

27.1 In addition to the insurance required under 

paragraph 17, Lessee, at its cost, shall procure and 

maintain in effect a policy or policies of insurance, 

insuring Lessee to 

replacement value of 

the extent of at least the full 

Lessee's improvements against loss by I 
reason of destruction or damage of said improvements from 

The provisions of subparagraph 17.5 shall be applicable to 

the insurance required by this paragraph. 

27.2 In the event of partial destruction of or 

damage to the building or other improvements owned by 

Lessee during the term hereof, Lessee shall apply the 

proceeds of said insurance policy or policies to the 

repair or restoration of any damaged part or portion of 

the Premises to a condition comparable to that existing 

prior to such damage or destruction, provided that all 

necessary permits required for such repair or restoration 

can be obtained. 

27.3 In the event of total destruction or such 

substantial damage or destruction that the Premises and 
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improvements are substantially unusable by Lessee in the 

conduct of its operations, either party may terminate this 

Lease by giving a thirty (30) day written notice of its 

intention to so terminate to the other party. 

28. HAZARDOUS SUBSTANCES AND ACTIVITIES 

Lessee shall not handle any substances classified 

as hazardous materials under any federal, state or local law 

without the City's prior written consent. No goods, 

merchandise or material shall be kept, stored or sold in or on 

the Premises which are in any way explosive or hazardous 

without complying with applicable 

laws, rules, regulations, and 

federal, 

orders. 

state and local I 
No offensive or , 

dangerous trade, business or occupation shall be conducted on 

the Premises, and nothing shall be done therein or thereon, 

other than as is provided for in paragraph 4 hereof, which will 

increase the rate of suspend the insurance upon the Premises 

hereby leased to Lessee or upon adjacent buildings or other 

structures owned by the City. No machinery or apparatus shall 

be used or operated on said premises which will in any way 

injure the Premises or adjacent structures. However, nothing 

contained in this paragraph shall preclude Lessee from 

bringing, keeping or using, on or about said Premises and 

structures, such materials, supplies, equipment and machinery 

as are necessary or customary in carrying out the uses 

specified in paragraph 4 hereof. 

29. MISCELLANEOUS PROVISIONS 

29.1 Any notice, demand, request, consent, 

approval or communication that either party desires or is 
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required to give to the other party or any other person 

shall be in writing and either served personally or sent 

by prepaid, first-class mail addressed as follows: 

To City: 

To Lessee: 

with a copy to: 

Executive Director 
Long Beach Harbor Department 
P.O. Box 570 
Long Beach, California 90801 

Applied Industrial Materials 
Corporation 
100 First Stamford Place 
Stamford, Connecticut 06904 

Applied Industrial Materials 
Corporation 
1270 Pier G Avenue 
Long Beach, California 90802 

Either party may change its address by notifying the other 

party of a change of address. Notice shall be deemed 

communicated within forty-eight (48) hours from the time 

of mailing if mailed as provided in this paragraph, and 

upon receipt if personally served. 

29.2 In the performance of this Lease, Lessee 

shall not discriminate against any employee or applicant 

for employment or any person using or desiring to use the 

Premises because of age, sex, religion, race, color, 

ancestry, national origin, handicapped condition or 

because, in whole or in part, the person has AIDS or an 

AIDS related condition. Lessee will take affirmative 

action to ensure that applicants are employed, that 

employees are treated during employment and that persons 

desiring to use the Premises are treated without regard to 

their age, sex, religion, race, color, ancestry, national 

origin, handicapped condition or the fact that the person 
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has AIDS or an AIDS related condition. Such action shall 
2 

include, without limitation, the following: employment, 
3 

promotion, demotion or transfer; recruitment or 
4 

recruitment advertising; layoff or termination; rates of 
5 

pay or other forms of compensation; selection for 
6 

training, including apprenticeship; and maintenance of the 
7 

Premises and facilities in a condition permitting 
8 

reasonable access thereto by handicapped persons. Lessee 
9 

shall post in conspicuous places notice setting forth the 
10 

I 
provisions of this paragraph. 

Ill 29.3 The parties acknowledge that there is now 
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pending in the United States District Court, Central 

District of California, an action entitled "SSM Coal North 

America, Inc., dba SSM Carbon, vs. City of Long Beach" 

Case No. CV89 3366 RJK(B) ("Action") by which action the 

plaintiff, among other things, is attempting to secure the 
17 

exclusive right to negotiate for Pad 14 on Pier G in the 
18 

' I Long Beach Harbor District. The parties hereto hereby 
19 

waive all claims against the other for damage or loss 
20 

caused by the Action or any other suit or proceeding, 
21 

directly or indirectly attacking the validity of this 
22 

Lease, or any part thereof, or by any judgment or award in 
23 

the Action or any other suit or proceeding declaring this 
24 

Lease null, void or voidable, or delaying the same, or any 
25 

part thereof, from being carried out, provided that Lessee 
26 

shall not be liable for payment of compensation hereunder 
27 

to the extent that, during any period, it is so prevented 
28 

from exercising its rights hereunder. Notwithstanding 
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anything to the contrary contained herein, the dates set 
2 

forth in Paragraph 9 above shall be extended by one day 
0 ' 
J 

for each day after April 30, 1990 prior to the date that 
4 

I 
o 'I 
6 I 

I 

final judgment is entered in the Action, with all appeals 

having been exhausted and/or the time in which to file any 

appeal having expired. 
7 

29.4 Except as may be determined in the Action 
8 

referred to and described in subparagraph 29.3, City 
9 

warrants and represents that it has full power and 
10 

authority and the unrestricted right to enter into, 
ll 

execute and deliver this Lease. The execution and 
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city's municipal charter, or any law, ordinance, 

delivery of this Lease will not violate any provision of 

regulation, indenture, agreement or contract to which the 

City is a party or by which it is bound. 

29.5 City covenants that Lessee, after entry of a 
17 

181 

final judgment in the Action referred to and described in 

subparagraph 29.3 and upon performance of Lessee's 
19 

obligations hereunder, shall have quiet possession and 
20 

enjoyment of the Premises of the term hereof. 
21 

29.6 The use of paragraph headings or captions 
22 

herein is solely for the purpose of convenience, and the 
23 

same shall be entirely disregarded in construing any part 
24 

or portion hereof. 
25 

29.7 This Lease shall be governed by the laws of 
26 

the state of California, both as to interpretation and 
27 

performance. 
28 

29.8 No waiver by either party at any time of any 

L-99(1o.a5\ 44 



1 
of the terms, conditions, covenants or agreements 

2] 
contained herein shall be deemed or taken as a waiver at 

3 
any time thereafter of the same or any other term, 

4 
condition, covenant or agreement contained herein nor of 

.5 
the strict and prompt performance thereof by the party 

6 
obligated to perform. No delay, failure or omission of 

7 

8 
i 
I 

9 I 
i 

either party to exercise any right, power, privilege or 

option arising from any default nor subsequent acceptance 

of compensation then or thereafter accrued shall impair 
10 
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any such right, power, privilege or option or be construed 

to be a waiver of any such default or relinquishment 

thereof or acquiescence therein. No option, right, power, 

thereof in one or more instances. It is agreed that each 

remedy or privilege of either party hereto shall be 

construed as being exhausted or discharged by the exercise 

and all of the rights, powers, options or remedies given 
Fl . ' 

I to the parties by this Lease are cumulative, and no one of 

1s !I 
il 

19 1' I 

them shall be exclusive of the other or exclusive of any 

remedies provided by law, and that the exercise of one 
20 

right, power, option, or remedy by a party shall not 
21 

impair its rights to any other right, power, option or 
22 

remedy. 
23 

29.9 This Lease shall be binding upon and shall 
24 

enure to the benefit of the successors and assigns of city 
25 

and shall be binding upon and enure to the benefit of the 
26 

permitted successors and assigns of Lessee. 
27 

29.10 Should any of the covenants, conditions or 
28 

agreements contained herein be held by a court of 
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competent jurisdiction to be illegal or in conflict with 

any applicable law, or with any provision of the Charter 

of the City of Long Beach, the validity of the remaining 

portions or provisions shall not be affected thereby if 

Lessee's use of the Premises is not substantially 

impaired. 

29.11 The parties hereto agree that this Lease may 

be amended or terminated at any time by the mutual 

agreement of the parties. 

29.12 This document constitutes the whole 

agreement between City and Lessee. There are no terms, 

obligations or conditions other than those contained 

herein. No modification or amendment hereof shall 

valid and effective, unless evidenced by an agreement 

be I 
I 

in 1 

writing and signed by the parties making specific 

reference to this Lease. 

30. TERMINATION OF PRIOR LEASE 

This Lease is a successor to an existing lease 

entered into on September 5, 1974 between City and Lessee's 

predecessor in interest (Harbor Department Document No. 

HD-2521, as amended). Upon the commencement of the term 

hereof, said Document No. HD-2521 shall terminate and be of no 

further force or effect, except as to rights and obligations of 

I 

I 

I 

I 

I 
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the parties arising prior to said date of termination. 

Dated: 

Dated: 

Dated: 

Date: 

RLL:mm 
4/30/90 
AIMCOR.2 

~"' { .. 7 --"'-'-''"]+--'------'---- ' 19 9 0 

~~~~'(c~J~~~L/~1--, 1990 

{,--z&- , 1990 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware 
corporation 

By: 
Name: 
Title: 

By; 
Name: 
Title: 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor ~ommissioners 

CITY 

Acting Executive Director 
Long Beach Harbor Department 

The foregoing Lease is hereby approved as to form. 

JOHN R. CALHOUN, City Attorney 

By ~~~c=L}.'? 
Richard L. Landes, Deputy 

(Hard Drive) 
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State of Connecticut 
ss. Stamford, CT, 5/17/90 

County of Fairfield 

On this the 17th day of May, 1990, before me, Mary J. Appleman, 
the undersigned officer, personally appeared Peter Scott-Hansen 
and Vincent P. Kennedy of Applied Industrial Materials Corp., 
a corporation, and that they as President and Vice President 
respectively, being authorized so to do, executed the foregoing 
instrument for the purposes therein contained, by signing the 
name of the corporation by themselves as President and Vice 
President. 

In witness whereof I hereunto set my hand. 

Date Commission Expires: 
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1 SECOND AMENDMEN~ TO LEASE 

2 

3 THIS SECOND AMENDMENT TO LEASE is made and entered into 

4 as of the 23rd day of __ D_e_c_e_m_b_e_r ______ , 1998, by and between CITY 

5 OF LONG BEACH, a municipal corporation, acting by and through its 

6 Board of Harbor Commissioners ("City"), pursuant to Ordinance No. 

7 HD- 1785 , adopted by said Board at its meeting of November 23 
/-l i, '?"-, -~ c,x-

8 1998, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware 

9 corporation ("Lessee"). 

10 1. RECITALS : 

11 1.1 City and Lessee entered into a lease for certain 

12 premises on Pier G on June 29, 1990 (HD-4757) The lease was 

13 amended on February 29, 1996 (HD-4757A). 

14 1. 2 City and Lessee have now negotiated compensation 

15 and insurance provisions for the third segment of the lease 

16 and have agreed to extend the term of the lease by ten (10) 

17 years. 

18 2. TERM: 

19 The term of the lease shall be for a period of 

20 thirty-one (31) years and two (2) months commencing on May 1, 1990, 

21 and ending on June 30, 2021. For purposes of renegotiation of 

22 compensation, the remainder of said term shall be divided into four 

23 (4) segments of five (5) years each and one (1) segment of two (2) 

24 years. 

25 3 • GROUND RENT: 

26. Pursuant to the provisions of paragraph 8 of the 

27 lease, the parties have renegotiated the ground rent for that 

28 portion of the term of the lease commencing July 1, 1999 and ending 

Document No. HD- 4757B 



. ,· 

1 June 30, 2004. 

2 For said five (5) year period, Lessee shall pay to 

3 City as ground rent the sum of Two Hundred Fourteen Thousand Eight 

4 Hundred Thirty Dollars ($214,830.00) per year, payable in four (4) 

5 equal quarterly installments on July 1, October 1, January 1 and 

6 April 1 of each calendar year. Ground rent for any subsequent 

7 segment of the term shall be subject to renegotiation and 

8 arbitration in accordance with paragraph 8 of the lease. 

9 4 . OTHERWISE UNCHANGED: 

10 Except as otherwise stated herein, all of the other 

11 terms and conditions of the lease shall remain unchanged and in 

full force and effect. 

1998 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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27 

28 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By: 
Name: 

Title: 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Board of Harbor Commissioners 

By: 

CITY 

2 

Richard D. Steinke, 
1 

Executive D~~ector 
Long Beach Harbor Department 
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~ ~ B State of Connecticut ~ 

~ Fairfield g 
~ County of ~ 

.12 OnOct. 22, 1998 beforeme, Mary J. Appleman, Notary Public ( g Date Name and Title ot Off1cer (e.g .. 'Jane Doe, Notary Public'') -~ 
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g his/her/their signature(s) on the instrument the person(s), g 
~ .. ' or the entity upon behalf of which the person(s) acted, .,~ 
"' executed the instrument 6 

~ i g WITNESS my hand and official seal. ,~ 
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1 The foregoing First Amendment to Lease is hereby approved 

2 as to form. 

3 ROBERT E. SHANNON, City Attorney 

4 

5 ~ 2 
' 1998 By: D~:..;. ~A.-, 

Dominic T. H zhaus, Deputy 
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BILL OF SALE THIS IS A COPY 
ORIGINAL FILED IN 

THE RECORDS CENTER 

FOR VALUABLE CONSIDERATION, the receipt of which is acknowledged, OXBOW 
CARBON & MINERALS LLC, a Delaware limited liability company, as successor to 
APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation ("Lessee"), 
hereby sells, conveys, releases and quitclaims to the CITY OF LONG BEACH, a municipal 
corporation, acting by and through its Board of Harbor Commissioners ("City"), the Pad 14 
Replacement Conveyors described in Exhibit "A" attached hereto ("Property"). 

This sale of property is pursuant to paragraph 9.6 of that certain lease for certain premises 
on Pier G on June 29, 1990 (HD-4757), as amended on February 29, 1996 (HD-4757A), 
December 23, 2003 (HD-4757B), and February 11, 2005 (HD-4757C). The lease as so 
amended is hereinafter referred to as the "Amended Lease." Lessee has received the 
rei~bursement required to be paid by City under paragraph 9.6 of the Amended Lease. 

Lessee represents and warrants as follows: 

1. Lessee has full power and authority to execute and deliver this 
Bill of Sale conveying title to the Pad 14 Conveyors to City. 

2. The Bill of Sale will convey to City good and marketable title to the Pad 14 
Conveyors described herein, free and clear of any liens, charges and 
security interests. 

Nothing in this Bill of Sale shall be deemed to waive or impair any rights of the City or any 
restrictions upon Lessee relating to or arising out of the Amended Lease with respect to 
the Property. 

,2006 

f\JQJC?n. ko=c lb '2006 

CMG:arh 10/13/06 #06-05294 
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BILL OF SALE 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, as successor 
to APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

B~~~~~,r.~----~----------
Name:~~v~~~~~~---===~~--
Title: \/ p-

"Lessee" 

1 06-05294 
OXBOW CARBON & MINERALS LLC 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
• 
State of California 

County of ------'-LO------=S=----A_N_e,_,t._l...E;;S ____ _ 

On~. IS, 'ZOQb before me, S!-l-~1 L.At-1 ~ , NDTNlJ/ fU6U C 
Name and Tille of Officet (e.g., • Jane Doe, Notary Public") Date 

personally appeared~~~-~~~~~~~-~~~~~~~~~~'~~~~~~~~~~~~ 
Name(s) of Slgner(s) 

J············ 

Place Notary Seal Above 

~personally known to me 

0 (or proved to me on the basis of satisfactory evidence) 

to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

~ 
----------------------OPTIONAL-------------------------

Though the information below is not required by law, if may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: BILL OF SAL£ 

Document Date: ___ ll---~..../----'--1 o.::........J./--=z=----=O:....::O:::....~=-------- Number of Pages: __ 2. _____ _ 

Signer(s) Other Than Named Above: ET:Z:\1 MYERS 

Capacity(ies) Claimed by Signer(s) 
Signer's Name: JD&EPH LDMMC?D\ 
0 Individual 

}I... Corporate Officer - Title(s): _,\/P'--'--------
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: 

Signer Is Representing: 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: E:R:\1 M'/ERS 
0 Individual • Jo 
p(gorporate Officer - Title(s): -VL"'--'---------
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

• © 2006 National Notary Assoclallon • 9350 De Solo Ave .. P.O. Box 2402 • Chatsworth, CA 91313-2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
• 
State of California 

County of LDS Al'J&GLES 

On tJo\l. (5, ZOCJo before me, 
Oat~ Name and Title of officer (e.g., "Jane Doe, Notary t;>ublic") 

personally appeared __ ____:er<.:;_:_V_----'-"~...:...'/Efl;---=:..:........::S=---.,.,....-~--=-----;-;----------
NamecsJ of Signer(s) 

Place Notary Seal Above 

D personally known to me 

!}((or proved to me on the basis of satisfactory evidence) 

to .be the person(i whose name(~ is/~ubscribed to the 
within instrument and acknowledged to me that 
he/ih~B'they executed the same in histl:le~theit authorized 
capacity~). and that by hisfl:leF/tl=lei~ signatureJ4" on the 
instrument the person($f, or the entity upon behalf of 
which the person~ acted, executed the instrument. 

OPnONAL------------~~---------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document Bl L.L OF SALE 
Title or Type of Document: 

Document Date: ____ 0----L./_1_6___._/--=2'--00 __ /o _______ Number of Pages: _2 ______ _ 

Signer(s) Other Than Named Above: ~OSfRJ..\ LOtVteA.R.D I 

Capacity(ies) C!Ji~ed b~gn~rjs) 
Signer's Name: ____,~::.......::=--\}.:!........_~-'-"--!...L-"'E:(l5""-==---'----
0 Individual \/P 
00 Corporate Officer - Title(s): ______ _ 
'0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: 

Signer Is Representing: 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: (,jO~ LDM~ I 
0 Individual 
~orporate Officer - Title(s): _\J.P.:__:_ ______ _ 
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

~ 
© 2006 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 ·Chatsworth, CA 91313-2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



EXHIBIT"A" 

Pad 14 Replacement Conveyors 

Summary Scope of Work 

The scope of work for the replacement of conveyors at Pad 14 includes the engineering, 
procurement, building permitting, fabrication, erection and commissioning of enclosed 
elevating conveyors C12 and C13, shuttle conveyorC13B, the enclosed Transfer Tower 
for transfer of material from C12 to C13, the rock ladders, foundations for all of the 
foregoing, C13B maintenance access and emergency egress platforms and ladders, a 
motor control center building, electrical feeders, motor control center, lighting, control 
hardware, dust suppression systems and associated utility services for all of the foregoing, 
including interfaces to existing Pad 14 systems. 

Conveyors C12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures, 
supported on steel bents set on concrete foundations. Shuttle conveyor C13B is a 48" 
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14 
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of 
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment 
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly 
enclosed with metal siding and set on a concrete foundation, probably including driven 
piling. The rock ladders are constructed of structural steel and are set on concrete 
foundations that straddle the existing reclaim tunnel. The electrical system includes a 
motor control center building with feeder from the existing main switchgear. The motor 
control center will include integral variable speed drive equipment and integral controls 
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B 
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily 
furnished as part of conveyor systems; all electrical systems will be classified Class 2, 
Division 1, Group F. 

All of the facilities will be finished to a standard consistent with industrial bulk materials 
facilities located in a shoreline environment. 

Engineering for the project includes the following elements that are not subject to 
competitive bidding requirements: 

Conveyor systems detail engineering including 
Site survey 
Geotechnical investigation 
Bid administration for construction bids 

The construction of the conveyors, including procurement, building permitting, fabrication, 
erection and commissioning of the facilities described above will be awarded via 
competitive bidding. 

CMG:arh 10/13/06 #06-05294 
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FOURTH AMENDMENT TO LEASE 

THIS FOURTH AMENDMENT TO LEASE ("Fourth Amendment") is made 

4 and entered into as of December 8 , 2009, by and between the CITY OF LONG 

5 BEACH, a municipal corporation, acting by and through its Board of Harbor 

6 Commissioners ("City"), pursuant to Ordinance No. HD- 2061 , adopted by the Board at 

7 its meeting of November 2 , 2009, and OXBOW CARBON & MINERALS, LLC, a 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Delaware limited liability company, as successor to APPLIED INDUSTRIAL MATERIALS 

CORPORATION, a Delaware corporation ("Lessee"). 

1. RECITALS. 

1.1 City and Lessee entered into a lease for certain premises on 

Pier G on June 29, 1980 (HD-4757). The lease was amended on 

February 29, 1996 (HD-4757A), December 23, 2003 (HD-47578), and 

February 11, 2005 (HD-4757C). The lease, as so amended, is hereinafter referred 

to as the "Amended Lease." 

1.2 City and Lessee now wish to amend the compensation and 

insurance provisions of the Amended Lease. 

2. Paragraph 6.2(c) of the Amended Lease is amended and 

supplemented as follows: 

"For the period commencing on July 1, 2009 and ending on 

June 30, 2014, Lessee shall pay to City as ground rent the sum of 

$319,668 per lease year ("Fourth Amendment Base Rent"), payable 

quarterly in advance on each July 1st, October 1s\ January 1st and April 

1st; however, and notwithstanding any other provision, the ground rent for 

the period specified in this paragraph 6.2(c) shall be adjusted annually on 

July 1st of each lease year without further action of the parties. Said 

adjustment shall be made by comparing the Consumer Price Index for All 

l:IApps\Ctylaw32\WPOocs\D017\P01 0100177114. DOC 
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Urban Consumers (base years 1982-84 = 1 00) for Los Angeles -Anaheim 

- Riverside, published by the United States Department of Labor, Bureau 

of Labor Statistics ('Index'), which is published for the month of January of 

the then current year ('Current Index'), and with the Index published for 

January 2009 ('Beginning Index'). The adjusted rent shall be determined 

by multiplying the Fourth Amendment Base Rent by a fraction, the 

numerator of which is the Current Index and the denominator of which is 

the Beginning Index. Notwithstanding the foregoing, the adjusted rent 

shall not be less than the Fourth Amendment Base Rent. Ground rent for 

any segment of the term subsequent to June 30, 2014 shall be subject to 

renegotiation and arbitration in accordance with paragraph 8 of the 

Amended Lease." 

3. Paragraph 17 of the Amended Lease is amended and restated in its 

entirety as follows: 

"17. INSURANCE. As a condition precedent to Lessee's 

continued right to occupancy of the Premises, Lessee shall procure and 

maintain in full force and effect during the term of the Lease, the following 

policies of insurance. 

"(a) Commercial General Liability Insurance which 

affords coverage at least as broad as Insurance Services Office 

'occurrence' form CG 00 01 with minimum limits of $5,000,000 per 

occurrence, and if written with an aggregate, the aggregate shall be 

double the per occurrence limit required by this Lease. The policy 

shall include coverage for (1) products- completed operations; (2) 

contractual liability; (3) independent contractors; and (4) third party 

action over claims. Defense costs shall be excess of limits. 
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"(b) Automobile Liability Insurance with coverage at 

least as broad as Insurance Services Office Form CA 0001 

covering 'Any Auto' (Symbol 1) with minimum limits of $5,000,000 

each accident. 

"(c) Environmental Impairment Liability Insurance 

to include onsite and offsite coverage for bodily injury (including 

death and mental anguish), property damage, defense costs and 

cleanup costs with minimum limits of $5,000,000 per loss and 

$10,000,000 total all losses. 

"(d) Workers' Compensation Insurance, as required 

by the State of California and Employer's Liability Insurance with a 

limit of not less than $1,000,000 per accident for bodily injury and 

disease, and any required coverage under the U.S. 

Longshoremen's and Harbor Workers' Compensation Act (USL&H) 

for employees performing services covered by said Act. 

"(e) Property Insurance on an 'All Risk' basis equal 

to the full replacement cost of the leasehold improvements with no 

coinsurance clause. 

"Insurance policies will not be in compliance with the Lease if 

they include any limiting endorsement that have not been approved in 

writing by City. 

"The policy or policies of insurance for Commercial General 

Liability, Automobile Liability and Environmental Impairment Liability shall 

contain the following provisions or be endorsed to provide the following: 

"(1) The Indemnified Parties shall be additional 

insureds with regard to liability and defense of suits or claims 

arising out of the Lease. 

Additional insured endorsements shall not: 
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i. Be limited to ongoing operations; 

ii. Exclude contractual liability; 

iii. Restrict coverage to the sole liability of Lessee; 

iv. Contain any other exclusion contrary to the 

Lease. 

"(2) This insurance shall be primary and any other 

insurance, deductible, or self-insurance maintained by the 

Indemnified Parties shall not contribute with this primary 

insurance. 

"(3) The policy shall not be canceled or the 

coverage reduced until a thirty (30) day written notice of 

cancellation has been served upon the Executive Director of 

the Harbor Department except notice of ten (1 0) days shall 

be allowed for non-payment of premium. 

"The policy or policies of insurance for Workers' 

Compensation shall be endorsed, as follows: 

"(1) A waiver of subrogation stating that the insurer 

waives all rights of subrogation against the Indemnified 

Parties. 

"(2) The policy or policies shall not be canceled or 

coverage reduced until a thirty (30) day written notice of 

cancellation has been served upon the Executive Director of 

the Harbor except notice of ten (1 0) days shall be allowed for 

non-payment of premium. 

"The policy or policies of insurance for Property Insurance 

shall be endorsed, as follows: 

"(1) A waiver of subrogation stating that the insurer 

waives all rights of subrogation against the Indemnified 
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Parties. 

"(2) The policy or policies shall not be canceled or 

the coverage reduced until a thirty (30) day written notice of 

cancellation has been served upon the Executive Director of 

the Harbor except notice of ten (1 0) days shall be allowed for 

non-payment of premium. 

"(3) Losses payable under this policy shall be 

adjusted with the named insured and paid to City as its 

interests may appear. 

"Any deductible or self-insured retention must be approved 

in writing by the Executive Director and shall protect the Indemnified 

Parties in the same manner and to the same extent as they would have 

been protected had the policy or policies not contained a deductible or 

self-insured retention. 

"Lessee shall deliver either certified copies of the required 

policies or endorsements on forms approved by the City ('evidence of 

insurance') to the Executive Director for approval as to sufficiency and as 

to form. At least fifteen (15) days prior to the expiration of any such policy, 

evidence of insurance showing that such insurance coverage has been 

renewed or extended shall be filed with the Executive Director. If such 

coverage is canceled or reduced, Lessee shall, within ten (1 0) days after 

receipt of written notice of such cancellation or reduction of coverage, file 

with the Executive Director evidence of insurance showing that the 

required insurance has been reinstated or has been provided through 

another insurance company or companies. 

"The coverage provided shall apply to the obligations 

assumed by the Lessee under the indemnity provisions of this Lease, but 

this insurance provision in no way limits the indemnity provisions and the 
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II 

II 

II 

II 

II 

indemnity provisions in no way limit this insurance provision. 

"Lessee agrees to suspend and cease all operations 

hereunder during such period of time as the required insurance coverage 

is not in effect and evidence of insurance has not been approved by the 

City. The City shall have the right to withhold any payment due Lessee 

until Lessee has fully complied with the insurance provisions of this Lease. 

"Each such policy shall be from a company or companies 

with a current A.M. Best's rating of no less than A:VII and authorized to do 

business in the State of California, or otherwise allowed to place insurance 

through surplus line brokers under applicable provisions of the California 

Insurance Code or any federal law. 

"If coverage is written on a claims-made basis, the 

retroactive date on such insurance and all subsequent insurance shall 

coincide with or precede the effective date of the Lease and continuous 

coverage shall be maintained or Lessee shall obtain and submit to City an 

extended reporting period endorsement for a period of at least three (3) 

years from termination or expiration of this Lease. 

"Upon expiration or termination of coverage of required 

insurance, Lessee shall procure and submit to City evidence of 'tail' 

coverage or an extended reporting coverage period endorsement for the 

period of at least three (3) years from termination or expiration of this 

Lease." 

6 
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4. Except as otherwise stated in this Fourth Amendment, all of the other 

terms and conditions of the Amended Lease shall remain unchanged and in full force and 

effect. 

_ ___;/__,..)..._-__;ts:::__ ___ , 2009 

By: 
Name: 

Title: 

OXBOW CARBON & MINERALS, LLC, a 
Delaware limited liability company, as 
successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a 
Delaware corporation 

tawrence H. t< 
Exeetttive \liee Pr:esident 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor Commissioners 

By:~d~ 
Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

CITY 

The foregoing document is hereby approved as to form. 

__ t_z._,/,___"3> _____ , 2009 

DTH:rjr 08/17/09 #A09-02616 
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ROBERT E. SHANNON, City Attorney 
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a __ ~ 

ipal Deputy 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California } 
County of ~ ~~ 
On 1 -c2 Y -0 9 before me, ---'l~:..:::_:_:~~J_--,.,.,-!-!Yl...;....:....:.;...;..f--u(--=-:.:~e,:,..( ~( ~~,.:..o....:....h.---;"'f---1--=..:....:...-=._, 

Date 

personally appeared 

Place Notary Seal and/or Stamp Above 

who proved to me on the basis of satisfactory 
evidence to be the person,(sr whose name~are-
subscribed to t within instrument and acknowledged 
t me that he y executed the same in 

her1ql'leir authorized capacity~ and that by 
her/their signatureM on the instrument the 

persoi){S), or the entity upon behalf of which the 
person,(s') acted, executed the instrument. 

I certify under PENAL TV OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS m hand and official seal. 

Signature: _L:..__::_~~-41-.LZ~-!-c!-~~~~-::::r:...-

OPTIONAL------~._-------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Documen!___....f' . /1t IJ , _/ . I) 
TitleorTypeofDocument: . ~<.A../\.<--f:;G ~~ '""'/)) ~ 

Document Date: __ """'"" ________________ Number of Pages: ----'7-___ _ 

Signer(s) Other Than 

Capacity(ies) Claimed by s•rm.:o.r• 

Signer's 

0 Corporate Officer- Title(s): _____ """"-__ 

0 Individual 

0 Partner- 0 Limited 0 General 

0 Attorney in Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: ________ _ 

Signer Is Representing: ___ _ 

Signer's Name: ___________ _ 

0 Corporate Officer- Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

- 0 Limited 0 General Top of thumb here 

Llrrr-..cn<"' in Fact 

0 Guardian or r""':nc.::mJ<>tnr 

0 Other: ------'""'----

©2008 National Notary Association • 9350 De Soto Ave., P.O. Box 2402 • Chatsworth, CA 91313·2402 • www.NationaiNotary.org Item #5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California } 

County of ~DhirD.- Cosfo.... 

Date 
before me, ~""-'i,_,s:::........L.._A-=---· ____,.,s_-h:---'ttw=-:-:-----~N,.---;0..,.,--toJ-:=:-----+--A_· L-cb __ r ~ 

Here Insert Name a d Title of the Officer 

personally appeared 

Place Notary Seal and/or Stamp Above 

Name(s) of Signer(s) 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same · in 
his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENAL TV OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature: ----~iSL...___l'D"""'-""b~,..:::Q~f ~:--;::--;-;:-----
signature of Notary Public 

-------------------OPTIONAL-----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document ' I J~& - n- -1 _J_ 

Title or Type of Document: 1:;:bu.Y-rrn =z:tm €.%V h1..R.Jt'\ r Jo Le.as.L 
Document Date: ID-l-01 . Number of Pages: '7f 
Signer(s) Other Than Named Above: Joseph Le.OI/\{lrch LDrnbt.1vrdi 
Capacity(ies) Claimed by Signer(s) 

Signer's Name: Lttwr-ence J..l.. 8la.cJ:: 
~ Corporate Officer- Title(s): E,\!P 
D Individual RIGHT THUMBPRINT 

OF SIGNER 

D Partner- D Limited D General Top of thumb here 

D Attorney in Fact 

D Trustee 

D Guardian or Conservator 

D Other: ________ _ 

Signer Is Representing: ___ _ 

Signer's Name: ___________ _ 

D Corporate Officer- Title(s): ______ _ 

D Individual RIGHT THUMBPRINT 
OF SIGNER 

D Partner- D Limited D General Top of thumb here 

D Attorney in Fact 

D Trustee 

D Guardian or Conservator 

D Other: _______ _ 

Signer Is Representing: ___ _ 

©2008 National Notary Association • 9350 De Solo Ave., P.O. Box 2402 • Chatsworth, CA 91313·2402 • www.NationaiNotary.org Item #5907 Reorder: Call Toll· Free 1-800·876-6827 
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1 THIRD AMENDMENT TO LEASE 

2 

3 THIS THIRD AMENDMENT TO LEASE is made anq entered into as 

4 of the 11th day of February 2005 , -2-&8~, by and between CITY OF 

5 LONG BEACH, a municipal corporation, acting by and , through its 

6 Board of Harbor Commissioners ("City") , pursuant to Ordinance No. 

7 HD- 1925 , adopted by said Board at its meeting of January 10, 2008 

8 "'2"e"e"zt, and OXBOW CARBON & MINERALS LLC, a Delaware limited liability 

9 company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, 

10 a Delaware corporation ("Lessee") . 

11 1 . RECITALS : 

12 1.1 City and Lessee entered into a lease for 

13 certain premises on Pier G on June 29, 1990 (HD-4757). 

14 The lease was amended on February 29, 1996 (HD-4757A)and 

15 December 23, 2003 (HD-4757B). The lease, as so amended, 

16 is hereinafter referred to as the "Amended Lease". 

17 1. 2 Lessee has requested rent relief from City, 

18 due, in substantial part, to amended South Coast Air 

19 Quality Management District Rule 1158 and AB 1775 which 

20 prevented Lessee from using the premises for the 

21 uncovered storage and harrdling of coke as of January 1, 

22 2001. 

23 1.3 Lessee has also requested to be reimbursed 

24 for its construction of conveyors at Pad 14 arid to 

25 thereafter convey title to such conveyors to City. 

26 1. 4 City is willing to grant Lessee rent relief 

27 and to reimburse Lessee for the construction of conveyors 

28 on the terms and conditions set forth herein. 

1 HD-4757C 



1 2 . Paragraph 6.1.1 of the Amended Lease is amended and 

2 restated in its entirety to read as follows: 

3 "6.1.1 The word "lease year" as used herein shall 

4 mean the twelve (12) consecutive month period commencing 

5 on July 1 of each calendar year during the term hereof 

6 and ending on the following June 30. Any period which is 

7 less than a lease year shall be deemed and called a 

8 "partial lease year." For any partial lease year, ground 

9 rent (as defined in paragraph 6.2) and the Guaranteed 

10 Minimum Annual Throughput (as defined in paragraph 6.4) 

11 shall be prorated on the basis of a three hundred and 

sixty-five (365) day year." 

3. Paragraph 6. 2 of the Amended Lease is amended and 

restated in its entirety to read as follows: 

"6.2(a) For the period commencing January 1, 2001 

and ending upon December 31, 2004, Lessee shall pay to 

City as ground rent the sum of Twenty-four Thousand 

18 Dollars ($24,000.00) per lease year, payable in advance 

19 on each July 1st. 

20 6. 2 (b) For the period commencing January 1, 2005 

21 and ending upon the earlier of: (i) the date City accepts 

22 ownership of the Pad 14 Conveyors (as described in 

23 paragraph 9.6); or (ii) January 1, 2006, Lessee shall 

24 pay to City as ground rent the sum of One Hundred Thirty-

25 eight Thousand Six Hundred Dollars ( $138, 600. 00) per 

26 lease year, payable quarterly in advance on each July 

27 1st, October 1st, January 1st, and April 1st. 

28 6.2(c) For the period commencing with the earlier 

2 



1 of: ( i) the date City accepts ownership of the Pad 14 

2 conveyors (as described in paragraph 9.6); or (ii) 

3 January 1, 2006, and ending on June 30, 2009, Lessee 

4 shall pay to City as ground rent the sum of Two Hundred 

5 Eighty-two Thousand Seven Hundred Forty-four Dollars 

6 ($282,744.00) per lease year, payable quarterly in 

7 advance on each July October 1st, January 1st, and 

8 April 1st; however, and notwithstanding any other 

9 provision, the ground rent for the period speci-fied in 

10 this paragraph 6.2(c) shall be adjusted annually on July 

11 1st of each lease year without further action of the 
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parties. Said adjustment shall be made by comparing the 

Consumer Price Index for All Urban Consumers ( (base years 

1982-84 = 100) for Los Angeles - Anaheim - Riverside, 

published by the United States Department of Labor, 

Bureau of Labor Statistics ("Index"), which is published 
0 ..... 

17 for the month of January of the then current year 

18 ("Current Index") , and with the Index published for 

19 January 2005 ("Beginning Index"). The adjusted rent 

20 shall be determined by multiplying the original rent by 

21 a fraction, the numerator of which is the Current Index 

22 and the denominator of which is the Beginning Index. 

23 Notwithstanding the foregoing, the adjusted rent shall 

24 not be less than the original rent. 

25 6.2(d) Ground rent for any segment of the term 

26 subsequent to June 30, 2009, shall be subject to 

27 renegotiation and arbitration in accordance with 

28 paragraph 8 of the Amended Lease. 

3 



1 6. 2 (e) Any overpayments of ground rent made by 

2 Lessee prior to the execution of this Third Amendment as 

3 regards the Amended Lease shall be applied to future 

4 ground rent obligations under the Amended Lease or to 

5 Lessee's financial obligations under the following other 

6 leases that Lessee has with City - HD-4239, HD-6282, and 

7 HD-4638 - but shall not be refunded." 

8 4 . Paragraph 6.4 of the Amended Lease is amended and 

9 restated in its entirety to read as follows: 

10 "6. 4. For the period commencing with the earlier of 

11 (i) the date City accepts ownership of the Pad 14 

""' 12 \Q 
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Conveyors (as described in paragraph 9.6); or (ii) 

January 1, 2006, and ending on June 30, 2009, Lessee 

guarantees that it will ship from the Premises or by 

direct loading to vessel from truck or rail car five 

hundred thousand (500,000) metric tons of petroleum coke 
0 

...l 
17 or other dry commodities ("product") per lease year 

18 ("Guaranteed Minimum Annual Throughput" or "GMAT") If 

19 Lessee has not, by the end of each lease year, shipped 

20 quanti ties of product from the Premises or by direct 

21 loading to vessel from truck or rail car at least equal 

22 to the GMAT, Lessee shall pay to City, within thirty (30) 

23 days after the end of said lease year, a sum which shall 

24 be calculated by multiplying the difference in quantity 

25 between the GMAT and the actual quantity shipped (the 

26 "throughput deficiency") times a rate calculated by 

27 multiplying each of the wharfage and shiploader charges 

28 established in City's Tariff No. 4, Items 356 and 515 

4 



1 which were in effect during said lease year times the 

2 number of days each of said rates was in effect divided 

3 by 365 (the "average Tariff rate") If said sum is paid 

4 within said thirty (30) days, Lessee's failure to ship 

5 the specified minimum quanti ties of product from the 

6 Premises or by direct loading to vessel from truck or 

7 rail car shall not otherwise constitute a default of its 

8 obligations hereunder. GMAT for the period commencing 

9 January 1, 2001 through the earlier of: (i) the date City 

10 accepts ownership of the Pad 14 Conveyors (as described 

11 in Paragraph 9.6); or (ii) January 1, 2006, is waived. 

12 GMAT for any segment of the term subsequent to June 30, 

13 2009 is subject to renegotiation and arbitration in 

14 accordance with paragraph 8." 

15 5. Paragraph 9.6 of the Amended Lease is added and reads 

16 as follows: 

17 "9. 6 Lessee shall construct Pad 14 Replacement 

18 Conveyers ("Pad 14 Conveyors") as described in Exhibit 

19 "B" attached hereto and incorporated herein by this 

20 reference. The Pad 14 Conveyors shall be constructed in 

21 accordance with plans and specifications approved in 

22 writing by the Executive Director or his designee. The 

23 review and any approval by the Executive Director or his 

24 designee of such plans and specifications are solely for 

25 the benefit of City and Lessee shall be solely 

26 responsible for the design and construction of the Pad 14 

27 Conveyors. The Pad 14 Conveyors shall be subject to such 

28 conditions or limitations as may be set forth in a Harbor 

5 



1 

2 

Development Permit issued by the Board of Harbor 
~ f1J 0t\h t1)e 

Commissioners in acc~~~provisions of Section 1215 of 

3 the Long Beach City Charter. Construction of the Pad 14 

4 Conveyors shall be accomplished in accordance with the 

5 laws governing "public works." Lessee acknowledges that 

6 the reimbursement provided by this paragraph 9.6 makes 

7 this work paid for in whole or part out of Public funds 

8 within the meaning of California Labor Code §1720. City 

9 may provide information to Lessee regarding laws and 

10 practice pertaining to "public works," but Lessee shall 

11 remain solely responsible for compliance with laws 
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governing "public works." Upon Lessee's completion of 

the construction of the Pad 14 Conveyors and City's 

completion of its audit of Lessee's costs of such 

construction, City shall reimburse Lessee for those third 

party reasonably incurred by Lessee in expenses 
0 

....l 
17 constructing the Pad 14 Conveyors; however, and 

18 notwithstanding any other provision, City's obligation 

19 to reimburse Lessee for its third party expenses 

20 reasonably incurred in constructing the Pad 14 Conveyors 

21 shall not exceed Two Million Two Hundred Fifty-eight 

22 Thousand Dollars ($2,258,000). City agrees to complete 

23 its audit within ninety (90) days after Lessee completes 

24 construction of the Pad 14 Conveyors and submits all 

25 appropriate documentation. Concurrent with City's 

26 reimbursement to Lessee of Lessee's third party expenses 

27 reasonably incurred in constructing Pad 14 Conveyors, 

28 Lessee shall: (i) convey title to the Pad 14 Conveyors to 
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1 City pursuant to a Bill of Sale, the form of which is 

2 attached hereto as Exhibit "C" and incorporated herein by 

3 this reference: ( ii) provide City with "as-built" 

4 drawings of the Pad 14 Conveyors signed by a California 

5 licensed professional engineer; and (iii) provide City 

6 with copies of operation and maintenance manuals for the 

7 Pad 14 Conveyors. During construction of the Pad 14 

8 Conveyors, Lessee, at its cost, shall procure and 

9 maintain Builder's Risk Insurance to cover "all risk" of 

10 physical loss to the Pad 14 Conveyors providing coverage 

11 for loss or damage from collapse including collapse 
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resulting from design error. The value insured shall 

cover one hundred percent (100%) of the completed 

contract cost and shall be maintained until Lessee 

conveys title to the Pad 14 Conveyors to City. In 

addition, during the term of the Amended Lease, as 
Q 

..... 
17 amended from time to time, Lessee, at its cost shall 

18 procure and maintain property insurance on an "All Risk" 

19 basis equal to the full replacement cost of the Pad 14 

20 Conveyors with no coinsurance clause. The policy or 

21 policies of insurance required by this paragraph 9. 6 

22 shall be endorsed, as follows: 

23 (a) Waiver of Subrogation: A waiver of 

24 subrogation stating that the insurer waives 

25 all rights of subrogation against City and its 

26 commissioners, employees, and agents. 

27 (b) Cancellation: The policy or policies 

28 shall not be cancelled or the coverage reduced 

7 



1 until a thirty ( 30) day written notice of 

2 cancellation has been served upon the 

3 Executive Director of the Harbor except ten 

4 (10) days shall be allowed for non-payment of 

5 premium. 

6 (c) Loss Payee: Losses payable under the 

7 policy or policies shall be adjusted with the 

8 Named Insured and paid to City as its 

9 interests may appear. 

10 As between Lessee and City, Lessee, at its sole cost and 

11 expense, shall keep in good order, condition and repair 
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the Pad 14 Conveyors and every part thereof, structural 

and nonstructural (whether or not such part of the Pad 14 

Conveyors requiring repair, or the means of repairing the 

same are-reasonably or readily accessible to Lessee, and 

whether or not the need for such repairs occurs as a 
Q .... 

17 result of one or more defects, patent or latent, in the 

18 Pad 14 conveyors, and whether or not such repairs are 

19 covered or not covered by a manufacturer's warranty). 

20 Lessee's obligations pursuant to this paragraph 9.6 are 

21 in addition to those set forth in paragraph 10 of the 

22 Amended Lease." 

23 6. Except as otherwise stated herein, all of the other 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 Ill 
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1 terms and conditions of the Amended Lease shall remain unchanged 

2 and in full force and effect. 

3 OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, 

4 as successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a Delaware 

5 corporation 

6 

7 

8 
--------------' 2004 By: 

9 Name: 
Title: 

10 

11 

12 

13 

14 
-------------' 200~ J---f( 

15 

16 

17 

18 

"Lessee" 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Board of Harbor Commissioners 

By: ~~ 
Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

"City" 

The foregoing Third Amendment to Lease is hereby approved 
19 

as to form. 
20 

21 

22 

23 

24 

25 

26 

27 CMG:rrnb 

A-4\12-15-04(APPLIEDTHIRDAMD.WPD)03-01630 

ROBERT 

By: 

2 8 L: \APPS\CtyLaw32\WPDOCS\D022\P003\00067684. WPD 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~~~~@'M~~.m--~~~~ 

State of California 

County of U.S ,4-!v'&ELE.S }ss. 
On I :z /t 5/2 ooy before me, ~1-fEiLA-H ~' Nc/TPrily f?()8i.jC 

Date 

personally appeared UOSEP/-1 

Place Notary Seal Above 

, Name and Title of Officer (e.g., "Jane Doe, Notary Public") 

UJiv( BAT!.;D l 
Name(s) of Signer(s) 

~rsonally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, 
executed the instrument. 

OPTIONAL-----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Documenj . 
Title or Type of Document: 7/ff r<.D -/H.;1Ef...l[)l.tG:!JT 7D LEASE 

Document Date: --------------------Number of Pages: _______ _ 

Signer(s) Other Than Named Above: ---------------------------

Capacity(ies) Claimed by Signer(s) 
Signer's Name: _____________ _ 

0 Individual 
0 Corporate Officer- Title(s): _______ _ 
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: _____________ _ 

0 Individual 
0 Corporate Officer- Title(s): _______ _ 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: ________ _ 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

© 2004 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~w~~.ac~~m~m~~~~~~.m-~~W.&:W'..!."X 

State of California 

County of _..:...:i...=D_&=---_A_N_t._e_l_IT._~ ____ _ 

arne and Title of Officer (e.g., "Jane Doe, Nota 

J.;l./lt, /:ltJtJ '/ , before 
Dlte 

On me, 

personally appeared Eli ll IN (! l/IV 77> ~am'!'%s~!f 

Place Notary Seal Above 

0 personally known to me 

~proved to me on the basis of satisfactory evidence 
to be the..E.erson(s) whose n~(s)~/are subscribed 
to the within instrument and acknowledged to me that 
.IJ.e!she/they executed the same in ~/her/their 
authorized capacity(ies), and that by llisfher/their 
signature(s) on the instrument the ~(s), or the 
entity upon behalf of which the ~erson(s) acted, 
executed the instrument. 

OPTIONAL-----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: 71ftll /) lfm t:A/ I) /11817 71) L£ ~ .S G"' 

Document Date: Number of Pages: _______ _ 

Signer(s) Other Than Named Above:----------------------------

Capacity(ies) Claimed by Signer(s) 
Signer's Name: _____________ _ 

0 Individual 
0 Corporate Officer- Title(s): _______ _ 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: ________ _ 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: _____________ _ 

0 Individual 
0 Corporate Officer- Title(s): _______ _ 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

© 2004 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313·2402 Item No. 5907 Reorder: Call Toll-Free 1·800·876-6827 



EXHIBIT "A" TO BILL OF SALE 

Pad 14 Replacement Conveyors 

Summary Scope of Work 

The scope of work for the replacement of conveyors at Pad 14 includes the engineering, 
procurement, building permitting, fabrication, erection and commissioning of enclosed 
elevating conveyors C12 and C13, shuttle conveyor C13B, the enclosed Transfer Tower. 
for transfer of material from C12 to C13, the rock ladders, foundations for all of the 
foregoing, C13B maintenance access and emergency egress platforms and ladders, a 
motor control center building, electrical feeders, motor control center, lighting, control 
hardware, dust suppression systems and associated utility services for all of the foregoing, 
including interfaces to existing Pad 14 systems. 

Conveyors C12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures, 
supported on steel bents set on concrete foundations. Shuttle conveyor C13B is a 48" 
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14 
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of 
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment 
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly 
enclosed with metal siding and set on a concrete foundation, probably including driven 
piling. The rock ladders are constructed of structural steel and are set on concrete 
foundations that straddle the existing reclaim tunnel. The electrical system includes a 
motor control center building with feeder from the existing main switchgear. The motor 
control center will include integral variable speed drive equipment and integral controls 
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B 
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily 
furnished as part of conveyor systems; all electrical systems will be classified Class 2, 
Division 1, Group F. 

All of the facilities will be finished to a standard consistent with industrial bulk materials 
facilities located in a shoreline environment. 

Engineering for the project includes the following elements that are not subject to 
competitive bidding requirements: 

Conveyor systems detail engineering including 
Site survey 
Geotechnical investigation 
Bid administration for construction bids 

The construction of the conveyors, including procurement, building permitting, fabrication, 
erection and commissioning of the facilities described above will be awarded via 
competitive bidding. 

CMG:rmb 
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EXHIBIT "B" 

Pad 14 Replacement Conveyors 

Summary Scope of Work 

The scope of work for the replacement of conveyors at Pad 14 includes the engineering, 
procurement, building permitting, fabrication, erection and commissioning of enclosed 
elevating conveyors C12 and C13, shuttle conveyor C13B, the enclosed Transfer Tower 
for transfer of material from C12 to C13, the rock ladders, foundations for all of the 
foregoing, C13B maintenance access and emergency egress platforms and ladders, a 
motor control center building, electrical feeders, motor control center, lighting, control 
hardware, dust suppression systems and associated utility services for all of the foregoing, 
including interfaces to existing Pad 14 systems. 

Conveyors·C·12 and C13 are 48" wide belt conveyors, enclosed in steel tube structures, 
supported on steel bents set on ·concrete foundations. Shuttle conveyor C13B is a 48" 
wide reversing sliding shuttle conveyor, supported on the structure of the new Pad 14 
Petcoke Enclosure, provided by others. The Transfer Tower supports the head end of 
C12, the tail end of C13 and houses the transfer chute and dust suppression equipment 
at the C12-C13 transfer point; the Transfer Tower is constructed of structural steel, partly 
enclosed with metal siding and set on a concrete foundation, probably including driven 
piling. The rock ladders are constructed of structural steel and are set on concrete 
foundations that straddle the existing reclaim tunnel. The electrical system includes a 
motor control center building with feeder from the existing main switchgear. The motor 
control center will include integral variable speed drive equipment and integral controls 
hardware for the new conveyors. The conveyor tubes, Transfer Tower and the C13B 
shuttle conveyor will be provided with lighting, power receptacles and controls ordinarily 
furnished as part of conveyor systems; all electrical systems will be classified Class 2, 
Division 1, Group F. 

All of the facilities will be finished to a standard consistent with industrial bulk materials 
facilities located in a shoreline environment. 

Engineering for the project includes the following elements that are not subject to 
competitive bidding requirements: 

Conveyor systems detail engineering including 
Site survey 
Geotechnical investigation 
Bid administration for construction bids 

The construction of the conveyors, including procurement, building permitting, fabrication, 
erection and commissioning of the facilities described above will be awarded via 
competitive bidding. 
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BILL OF SALE 

FOR VALUABLE CONSIDERATION, the receipt of which is acknowledged, OXBOW 
CARBON & MINERALS LLC, a Delaware limited liability company, as successor to 
APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation ("Lessee"), 
hereby sells, conveys, releases and quitclaims to the CITY OF LONG BEACH, a municipal 
corporation, acting by and through its Board of Harbor Commissioners ("City"), the Pad 14 
Replacement Conveyors described in Exhibit "A" attached hereto ("Property"). 

This sale of property is pursuant to paragraph 9.6 of that certain lease for certain premises 
on Pier G on June 29, 1990 (HD-4757), as amended on February 29, 1996 (HD-4757A), 
December 23, 2003 (HD-4757B), and , 200_ (HD-4757C). The lease as 
so amended is hereinafter referred to as the "Amended Lease." Lessee has received the 
reimbursement required to be paid by City under paragraph 9.6 of the Amended Lease. 

Lessee represents and warrants as follows: 

1. Lessee has full power and authority to execute and deliver this 
Bill of Sale conveying title to the Pad 14 Conveyors to City. 

2. The Bill of Sale will convey to City good and marketable title to the Pad 14 
Conveyors described herein, free and clear of any liens, charges and 
security interests. 

Nothing in this Bill of Sale shall be deemed to waive or impair any rights of the City or any 
restrictions upon Lessee relating to or arising out of the Amended Lease with respect to 
the Property. 

_________________ ,2004 

________ , 2004 

CMG:rmb 
A-4\11-23-04(APPLIEDBIL.SAL)03-01630 
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OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, as successor 
to APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By: ____________________________ _ 

Name: ----------------------------
Title:----------------------

By: _________________________ _ 
Name: _____________________ _ 

Title:-----------------------

"Lessee" 

EXHIBIT "C" 
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FIFTH AMENDMENT TO LEASE 

THIS FIFTH AMENDMENT TO LEASE ("Fifth Amendment") is made and 

4 entered into as of ____ M=a.;..;;rc;.;.;h...;;;2;....;..1 __ , 2012, by and between the CITY OF LONG 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

21 

22 

23 
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28 

BEACH, a municipal corporation, acting by and through Its Board of Harbor 

Commissioners ("City"), pursuant to Ordinance No. HD-2118 adopted by the Board at Its 

meeting of February 6 , 2012, and UL TRAMAR INC., a Nevada corporation 

("Lessee"). 

1. This Fifth Amendment is made with reference to the following facts 

and objectives: 

1.1 In a Lease dated December 1, 2000 (Harbor Document No. 

HD-6406), City leased the Premises located on Pier G in the Harbor District of the 

City of Long Beach for use as a petroleum coke storage facility. The Lease was 

amended on May 2, 2003 (HD-6406A), June 10, 2004 (HD-6406B), May 14,2007 

(HD-6406C) and July 16, 2008 (HD-6406D) (collectively, the "Amended Lease"). 

1.2 The parties intend by this Fifth Amendment to acknowledge 

the exercise by Lessee of the first of two Option Periods under the Lease, 

commencing January 1, 2011 and ending December 31, 2015 ("first Option 

Period"), and to set forth their agreement regarding compensation and insurance 

provisions for such first Option Period. 

1.3 Terms used and not otherwise defined in this Fifth 

Amendment shall have the meanings given thereto In the Amended Lease. 

2. On May 24, 2010, Lessee exercised the first Option Period, 

extending the Lease to December 31,2015. 

3. Effective January 1, 2011, paragraph 5 of the Amended Lease is 

hereby amended to read, in Its entirety, as follows: 

"5. COMPENSATION: As compensation for use of the 

1 
~i.~~:~ooca\0010\P007\00250394.00C 

HD-6406E 
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Premises, Lessee shall pay to City, without deduction, setoff, prior notice 

or demand: (i) monthly land rent; plus (ii) one hundred percent (1 00%) of 

all charges set forth in City's Port of Long Beach Tariff No.4, as said Tariff 

now exists or may in the future be amended ('Tariff'), which are applicable 

to the storage and movement of bulk commodities through the Premises, 

subject to a guaranteed minimum annual throughput. For the first Option 

Period (January 1, 2011 through December 31, 2015), the monthly land 

rent shall be $20,502 (subject to paragraph 5.1) and the guaranteed 

minimum annual throughput ('GMAT') for each year of the first Option 

Period shall not be less than ninety percent (90%) of Lessee's coke 

production at its Wilmington refinery, subject to the throughput capacity of 

the Premises, but in no event less than 450,000 metric tons per year. 

Lessee shall provide or cause to be provided, whether through sublessee 

or otherwise, within ten (10) days following the end of each month: (i) 

written reports to City's Finance Division verifying the throughput 

applicable to the storage and movements of bulk commodities through the 

Premises; and (ii) confirmation of Lessee's coke production at its 

Wilmington refinery. 

"If the actual throughput for any year is less than the GMAT, 

Lessee shall pay to City, within thirty (30) days after the end of said year, 

without deduction, setoff, prior notice or demand, a sum calculated by 

multiplying the difference between the GMAT and the actual throughput 

times the sum of the then-current applicable wharfage and shiploader 

charges established in City's Tariff No. 4, Items 356 and 515. 

"5.1 An annual adjustment ('adjustment' or 'CPI 

Adjustment') shall be made to the monthly land rent as of each 

anniversary of January 1, 2011 ("Adjustment Date"). Said 

adjustment shall be made by comparing the Consumer Price Index 

L:\Apps\Ciylaw32\WPOocs\00101P007100250394.00C 
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for All Urban Consumers (base year 1982=100) for Los Angeles

Riverside-Orange County, California, published by the United 

States Department of Labor, Bureau of Labor Statistics ('Index'), 

which is published for the date nearest the Adjustment Date 

('Current Index'), with the Index published for the date nearest 

January 1, 2011 ('Beginning Index'). If the Current Index has 

increased over the Beginning Index, the monthly land rent effective 

for the then-current lease year shall be set by multiplying the 

monthly land rent set forth above by a fraction, the numerator or 

which is the Current Index and the denominator of which is the 

Beginning Index; provided, in no event shall the monthly land rent 

adjusted to reflect such CPI Adjustment be less than the monthly 

land rent for the previous year. If the Index is discontinued or 

revised during the term, such other government index or 

computation shall be used in order to obtain substantially the same 

result as if the Index had not been discontinued. 

"5.2 All delinquent installments of rent and other 

payments due the City shall bear interest at the rate then in effect in 

Tariff No. 4 for delinquent payments and shall be subject to the 

penalty provisions of Tariff No.4. Rent payments are delinquent if 

remaining unpaid on the tenth calendar day of the month for which 

due. Tariff charges are due as accrued, and any deficiency in the 

GMAT is due within thirty days after the conclusion of the period to 

which it is applicable. With the exception of rent payments, all 

invoices issued by City are due and payable upon presentation, 

and any such invoice remaining unpaid the thirtieth day after the 

date of issue shall be considered delinquent." 

4. Effective upon execution of this Fifth Amendment, paragraph 14 of 

L:\Apps\Ctylaw321WPOoca\D010\P007\00250394.00C 
51

" AMO LEASE IHD-8408 

3 
AOS-01107 

ut. TJW.WI- PIER G [TlS/1) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
>.'-

>-G>8 wE- 12 zou.'<t 
o:::t::£<0 
0~..-<D 

t: ~~;t 13 
~()._0 

• 10 co 
~z>o Q)Ol 

14 _o"'S<C 
OZou wzm 
J:~c:£ 15 1-J:roo 
u.~~Sl 
ow om 
Wl-1ij0l 16 oo::Q)c: 
-w?J:o u.m ...J 
u.O<'> 17 oo::::l 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the Amended Lease is hereby amended to read, in its entirety, as follows: 

"14. As a condition precedent to the effectiveness of the 

Lease, Lessee shall procure and maintain in full force and effect during the 

term of the Lease, the following policies of insurance. 

(a) Commercial General Liability Insurance which 

affords coverage at least as broad as Insurance Services Office 

'occurrence' form CG 00 01 with minimum limits of $5,000,000 per 

occurrence, and if written with an aggregate, the aggregate shall be 

double the per occurrence limit required by this Lease. The policy 

shall include coverage for (1) products - completed operations; (2) 

contractual liability; (3) independent contractors; (4) third party action 

over claims; and (5) explosion, collapse or underground hazard 

(XCU). Defense costs shall be excess of limits. 

(b) Automobile Liability Insurance with coverage at 

least as broad as Insurance Services Office Form CA 0001 covering 

'Any Auto' (Symbol1) with minimum limits of $1,000,000 each 

accident. 

(c) Environmental Impairment Liability Insurance to 

include onsite and offsite coverage for bodily injury (including death 

and mental anguish), property damage, defense costs and cleanup 

costs with minimum limits of $5,000,000 per loss and $10,000,000 

total all losses. A time element provision is acceptable for this 

coverage. Non-owned disposal site coverage shall be provided if 

handling, storing or generating hazardous materials or any 

material/substance otherwise regulated under environmental 

laws/regulations. 

(d) Workers' Compensation Insurance, as required 
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by the State of California and Employer's Liability Insurance with a 

limit of not less than $1,000,000 per accident for bodily injury and 

disease, and any required coverage under the U.S. Longshoremen's 

and Harbor Workers' Compensation Act (USL&H) for employees 

performing services covered by said Act. 

"Insurance policies will not be in compliance with the Lease if 

they include any limiting endorsement that have not been approved ·in 

writing by City. 

"The policy or policies of insurance for Commercial General 

Liability, Automobile Liability and Environmental Impairment Liability shall 

contain the following provisions or be endorsed to provide the following: 

(1) The Indemnified Parties shall be additional 

insureds with regard to liability and defense of suits or claims arising 

out of the Lease. 

Additional insured endorsements shall not: 

i. Be limited to ongoing operations; 

ii. Exclude contractual liability; 

iii. Restrict coverage to the sole liability of 

Lessee; 

iv. Contain any other exclusion contrary to 

the Lease. 

(2) This insurance shall be primary and any other 

insurance, deductible, or self-insurance maintained by the 

Indemnified Parties shall not contribute with this primary insurance. 

(3) The policy shall not be canceled or the coverage 

reduced until a thirty (30) day written notice of cancellation has been 

served upon the Executive Director of the Harbor Department except 

notice of ten (10) days shall be allowed for non-payment of premium. 
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"The policy or policies of insurance for Workers' 

Compensation shall be endorsed, as follows: 

(1) A waiver of subrogation stating that the insurer 

waives all rights of subrogation against the Indemnified Parties. 

(2) The policy or policies shall not be canceled or 

coverage reduced until a thirty (30) day written notice of cancellation 

has been served upon the Executive Director of the Harbor except 

notice of ten (10) days shall be allowed for non-payment of premium. 

"Any deductible or self-insured retention must be approved in 

writing by the Executive Director and shall protect the Indemnified Parties in 

the same manner and to the same extent as they would have been 

protected had the policy or policies not contained a deductible or 

self-insured retention. 

"Lessee shall deliver either certified copies of the required 

policies or endorsements on forms approved by the City ('evidence of 

insurance') to the Executive Director for approval as to sufficiency and as to 

form. At least fifteen (15) days prior to the expiration of any such policy, 

evidence of insurance showing that such insurance coverage has been 

renewed or extended shall be filed with the Executive Director. If such 

coverage is canceled or reduced, Lessee shall, within ten (1 0) days after 

receipt of written notice of such cancellation or reduction of coverage, file 

with the Executive Director evidence of insurance showing that the required 

insurance has been reinstated or has been provided through another 

insurance company or companies. 

"The coverage provided shall apply to the obligations 

assumed by the Lessee under the indemnity provisions of this Lease, but 

this insurance provision in no way limits the indemnity provisions and the 

indemnity provisions in no way limit this insurance provision. 
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II 

II 

II 

II 

II 

II 

"Lessee agrees to suspend and cease all operations 

hereunder during such period of time as the required insurance coverage is 

not in effect and evidence of insurance has not been approved by the City. 

The City shall have the right to withhold any payment due Lessee until 

Lessee has fully complied with the insurance provisions of this Lease. 

"Each such policy shall be from a company or companies with 

a current A.M. Best's rating of no less than A:VII and authorized to do 

business in the State of California, or otherwise allowed to place insurance 

through surplus line brokers under applicable provisions of the California 

Insurance Code or any federal law. 

"If coverage is written on a claims-made basis, the retroactive 

date on such insurance and all subsequent insurance shall coincide with or 

precede the effective date of the Lease and continuous coverage shall be 

maintained or Lessee shall obtain and submit to City an extended reporting 

period endorsement for a period of at least three (3) years from termination 

or expiration of this Lease. 

"Upon expiration or termination of coverage of required 

insurance, Lessee shall procure and submit to City evidence of 'tail' 

coverage or an extended reporting coverage period endorsement for the 

period of at least three (3) years from termination or expiration of this 

Lease." 
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1 5. Except as expressly provided in this Fifth Amendment, the terms and 

2 conditions of the Amended Lease remain unchanged and in full force and effect. 
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APPROVED 

f?:iF 
'2. 

--~~~ ___ c; __ ,~·L-__ ~--L--· ____ ,201~ 

By: 
Name: 

Title: 

By: 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Har Commissioners 

CITY 

ichard D. Steinke 
Executive Director 

Long Beach Harbor Department 

The foregoing document is hereby approved as to form. 
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ROBERT E. SHANNON, City Attorney 

~~ 
Tiffani L. Shin, Deputy 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

;
w.~~~.w--~~~.w--~~~~~;(W~~~~ 

~ 
State of 6al#efnta. T ~~ } ~ 

~ County of !) ~tfVL ~ 
~ On / :J-.~t.-:1/ before me, /~"·~".!:"'"'""'""'"""'omw ~ 
~ personally appeared Jo ~ h u tJ r A--t/L ~ I ~ "=''""'"'"'"'' I 
~~.::·,: who proved to me on the basis of satisfactory ~~.: ~ evidence to be the person(s) whose name(s) is/are ~ 

subscribed to the within instrument and acknowledged ~ 

~~.:~ to me that he/she/they executed the same in ~.~.: 
~ his/her/their authorized capacity(ies), and that by ~ 
[\{ his/her/their signature(s) on the instrument the ~ 
~.: person(s), or the entity upon behalf of which the ~ 

1
: person(s) acted, executed the instrument. ~ 

fi~~~~~~~~~~~='ll certify under PENALTY OF PERJURY under the ~ 
~ KRISTINA D. REINHARD laws of the State of California that the foregoing ~ 
~ Notary Public, State of Texas paragraph is true and correct. 
~ My Commission Expires 
~ ltptemt>or 21, 2012 

I I 
I 
I 

'• 

Place Notary Seal and/or Stamp Above 

Though the information below is not required by law, it may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: ------------------------------

Document Date: _____________________ Number of Pages: ______ _ 

Signer(s) Other Than Named Above: ________________________ _ 

Capacity(ies) Claimed by Signer(s) 

Signer's Name: ______________ _ 

0 Corporate Officer- Title(s): _______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner- 0 Limited D General Top of thumb here 

D Attorney in Fact 

D Trustee 

Signer's Name: ____________ _ 

0 Corporate Officer- Title(s): _______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner - 0 Limited 0 General Top of thumb here 

0 Attorney in Fact 

D Trustee 

~ D Guardian or Conservator D Guardian or Conservator 

~ D Other:_________ D Other: ________ _ 

~ Signer Is Representing, Signer Is Representing' ~ 

~---1 
©2008 National Notary Association • 9350 De Solo Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.NalionaiNolary.org Item #5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 11811 

State of Ge:li1erni& 1t~~ 

County of Be,xiW' 
On ltC0MJ&ill (1AHI -before me, -----'-'-M_:_::O--'--'( ~<=..!!!...11~~!-::;-7;-~~~2!-=-~---

oate 

personally appeared J~ D. Bv(M)v'\l ~ 
Name(s) of Signer(s) 

Place Notary Seat Above 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature: --~::.:....:.~Zv''"B /.~J..I.£~=-=--..J~':J_~----1)>attJfElOfmllbfiC 
OPTIONAL----------~-------------

Though the information below is not required by law, it may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:-----------------------------

Document Date: ___________________ Number of Pages: _____ _ 

Signer(s) Other Than Named Above:-----------------------
Capacity(ies) Claimed by Signer(s) 
Signer's Name: ____________ _ 

0 Corporate Officer - Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner - 0 Limited 0 General Top of thumb here 

0 Attorney In Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: _______ _ 

Signer Is Representing: ___ _ 

Signer's Name: ____________ _ 

0 Corporate Officer - Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner - 0 Limited 0 General Top of thumb here 

0 Attorney In Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: ________ _ 

Signer Is Representing: ___ _ 

® 2010 National Notary Association· NationatNotary.org • 1·800·US NOTARY (1·800-876·6827) Item #5907 



1 FIRST AMENDMENT TO LEASE 

2 

3 THIS FIRST AMENDMENT TO LEASE ("First J.'>,...luendment") is made 

4 and entered into as of May 2 , 2 0 0 3 , by and bet \vee n the 
------~------------

5 CITY OF LONG BEACH, a municipal corporation, acting by and through 

6 its Board of Harbor Commissioners ("City"), pursuant to Ordinance 

7 No. HD- 1880 adopted by said Board at its meeting of March 31 

8 2003, and ULTRAMAR INC., a Nevada corporation("Lessee"). 

9 1. This First Amendment is made and entered into with 

10 reference to the following facts and objectives: 

11 1.1. In a Lease dated December 1, 2000 (Harbor 

Department Document No. HD-6406), City leased the 

Premises located on Pier G in the Harbor District of the 

City of Long Beach for use as a petroleum coke storage 

facility. 

1.2. The parties intend by this First Amendment to 

Lease to amend paragraph 7 relating to the commencement 

18 and completion dates of the replacement of the coke 

19 storage building and appurtenances. 

20 2. The second sentence of paragraph 7 of said Lease is 

21 hereby amended to read, in its entirety as follows: 

22 

23 "Lessee shall use best commercial efforts to obtain all 

24 necessary permits and to complete such removal and new 

25 construction on or before December 31, 2003." 

26 

27 I I 

28 I I 

1 Document No. HD-6406A 



1 3. Except as expressly provided in this First 

2 Amendment the terms and conditions of the Lease shall remain 

3 unchanged and in full force and effect. 

4 

~~~~~----' 2003 

_.;_r_-_.=;..'2----___ , 2 o o 3 
18 

19 

20 

21 

22 

ULTRAMAR INC., 
a Nevada corporation 

By: 
Name: 

Title: 

LESSEE APPROVED~ 

*"~" 
CITY OF LONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor Commissioners 

By: 

Long 

CITY 

This document is hereby approved as to form. 
23 

24 

25 1\ "\h) 
;_~x·~f~~-~ __ J ______ , 2oo3 

26 

2 7 CMG: rmb: dmp 

2-07-03 
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r~t;ng;:torney 

Charles M. Gale, Deputy 
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CALIFORNIA All-PURPOSE ACKNOWlEDGMENT 

State of Galiloi 1 1fll" \...CU'{t...:l. 

County of ~(\ V 

On ffi(J\'C\'cL\ \0 1 di)Dj before me,__.,. ·,I.J_-"-1:'-""'--'-"-":c~':'T-'~"'-+-'-=-"'-'-""'-'-'"1-''-'-'-'-'-i· 
Date Name and Title of Of 1cer (e.g., 

personally appeared _G=''-"CCC:.\.'l-'--"'--=lJ+--;~r-~---lA-'\-'>\.~_:\b_._·_,_,_,II\C\..-L(-t-·..,:rl--Y'.+---:--------------
Jr Na}ne(s) of Signer(s) 

Gi)ersonally known to me 
0 proved to me on the basis of satisfactory 
evidence 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

Signature ofry Pus 0 

------------ OPTIONAL------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: __ f_,_'_}\r'-'-'-?>4J_.J_A+-"-'\!v\-'-f""'\w.A.ll-'J""',w1=· "---{v--\"'-__,/_g~·=U..=5--\=>---------
Document Date: ____________________ Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:-------------------------

0 Individual Top of thumb here 

0 Corporate Officer- Title(s): __________________ _ 
0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________________________ _ 

Signer Is Representing: _______________________ _ 
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State of ea!tfviilia I e.A.f-~ :>.. 

County of 

BJ)ersonally known to me 
0 proved to me on the basis of satisfactory 
evidence 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 
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Title or Type of Document: F ~t ~ -t\ArL., o.Jt Ar: !lt."" 
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0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: ___________________________ _ 

Signer Is Representing: ______________________ _ 
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FOURTHAMENDMENTTOLEASE 

THIS FOURTH AMENDMENT TO LEASE ("Fourth Amendment") is made 

and entered into as of ----=J::...::u:..:.~IY:._1.:...:6=---' 2008, by and between the CITY OF LONG 

BEACH, a municipal corporation, acting by and through its Board of Harbor 

Commissioners ("City"), pursuant to Ordinance No. HD-2024 adopted by the Board at its 

meeting of __ _,.J~u.u.ne""-"'9'---' 2008, and UL TRAMAR, INC., a Nevada corporation 

("Lessee"). 

1. This Fourth Amendment is made with reference to the following facts 

and objectives: 

1.1 In a Lease dated December 1, 2000 (Harbor Document No. 

HD-6406), City leased the Premises located on Pier G in the Harbor District of the 

City of Long Beach for use as a petroleum coke storage facility. The Lease was 

amended on May 2, 2003 (HD-6406A), June 10, 2004 (HD-6406B) and 

May 14, 2007 (HD-6406C) (collectively, the "Amended Lease"). 

1.2 In the Lease, the parties agreed, among other things, that "the 

guaranteed minimum aggregate throughput for such five years [January 1, 2001 

through December 31, 2005] shall be equal to wharfage charges on 1,875,000 

metric tons of cargo." 

1.3 In the Lease, Lessee also agreed to "remove the existing coke 

storage building and [to] construct a new, fully enclosed coke handling and storage 

facility of not less than 50,000 metric tons capacity." 

1 .4 Lessee has constructed the facility described in 

paragraph 1.3; however, Lessee has advised City that such construction was 

delayed for seven months beyond the anticipated completion date, due in large 

part to difficulty in obtaining a permit from the Long Beach Fire Department (and 

the additional time to incorporate the extra steel required by the Fire Department) 

and delays resulting from structural issues associated with the tunnel, which 
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structural issues did not arise until construction was near completion. 

1.5 Further, Lessee did not generate any throughput during 

construction at the facility described in paragraph 1.3, contrary to the parties' 

expectations of 300,000 metric tons during construction. See Memorandum to 

Board of Harbor Commissioners dated October 16, 2000. 

1.6 Based on the foregoing, the parties intend by this Fourth 

Amendment to Lease to amend the compensation provisions of the Amended 

Lease for the period January 1, 2001 through December 31, 2005. 

2. For the period January 1, 2001 through and including 

December 31, 2005, paragraph 5 of the Amended Lease is hereby amended to read, in 

its entirety, as follows: 

"5. COMPENSATION: As compensation for use of the 

Premises, Less shall pay to City: (i) monthly land rent; plus (ii) one 

hundred percent (1 00%) of all charges set forth in City's Port of Long 

Beach Tariff No. 4 (Tariff'), as said Tariff now exists or may in the future 

be amended, which are applicable to the storage and movement of bulk 

commodities through the Premises, subject to a guaranteed minimum. 

For the first five-year segment of the term, the base monthly land rent 

shall be $15,594 and the guaranteed minimum aggregate throughput for 

such five years shall be equal to wharfage charges on 1,358,044 metric 

tons of cargo. 

"5.1 The land rent shall be adjusted for each year of 

the term and for each year of each Option Period, if exercised. 

Said adjustment shall be made by comparing the Consumer Price 

Index for All Urban Consumers (base year 1982=1 00) for 

Los Angeles-Riverside-Orange County, published by the United 

States Department of Labor, Bureau of Labor Statistics ('Index'), 
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which is published for the date nearest the beginning of the new 

segment of the term ('Current Index'), with the Index published 

nearest the date of commencement of the original lease term 

('Beginning Index'). If the Current Index has increased over the 

Beginning Index, the monthly rental payments for the years in the 

then-current segment of the term shall be set by multiplying the 

monthly rental set forth above by a fraction, the numerator of which 

is the Current Index and the denominator of which is the Beginning 

Index; provided, in no event shall the monthly rental be less than 

the original monthly rental. If the Index is discontinued or revised 

during the term, such other government index or computation shall 

be used in order to obtain substantially the same result as if the 

Index had not been discontinued. 

"5.2 All delinquent installments of rent and other 

payments due the City shall bear interest at the maximum rate 

allowed by law. Rent payments are delinquent if remaining unpaid 

on the tenth calendar day of the month for which due. Tariff 

charges are due as accrued, and any deficiency in the guaranteed 

minimum aggregate throughput, which the parties have calculated 

to be $1,233,839 for the five (5) year period of January 1, 2001 

through December 31, 2005, is due within fifteen (15) days after the 

execution of the Fourth Amendment to Lease. Upon City's receipt 

of said $1,233,839 within such period, no further compensation for 

either monthly land rent or for charges set forth in the Tariff which 

are applicable to the storage and movement of bulk commodities 

through the Premises shall be due from Lessee to city for the 

period of January 1, 2001 

December 31, 2005." 
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3. Except as expressly provided in this Fourth Amendment, the terms 

and conditions of the Amended Lease remain unchanged and in full force and effect. 

Without limiting the generality of the foregoing, paragraphs 2 and 3 of the Third 

Amendment to Lease (HD-6406C) are not changed by this Fourth Amendment. 

____..A__,_,If!-!-"--'-'ii'-----"=-J-=o ___ , 2 o o8 

-~4p~rf-l)'l---.£..1...=...o ____ , 2008 

___ 1_-_,_t. ___ , 2008 

By: 
Name: 

Title: 

By: 
Name: 

Title: 

UL TRAMAR, INC., a Nevada corporatioq 

~w:k 

£:.e.,:ur v;c( P. ... {;d ..... tr.£ec.,-oct~f 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor Commissioners 

By:~.<? 
Richard D. Ste1nke 
Executive Director 

Long Beach Harbor Department 

CITY 

The foregoing document is hereby approv 

r"'"''J,l J /oo 
I '-

___ __:t::....::...._::::_...:::._ __ , 2008 By· 

CMG:rjr 04/15/08 #A08-011 07 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~~~~~~~~~~ 

State of cahfornfa 

County of---'---'~-------------
} 

On --'-------::-:-----'
Date · 

before me, 

Place Notary Seal Above 

:f, 

who proved to me on the basis of satisfactory evidence to 
be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITNESS my hand and official seal. 

OPTIONAL-------------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: _______________________________ _ 

Document Date: ____________________ Number of Pages: _________ _ 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer(s) 

Signer's Name: _____________ _ 
0 Individual 
0 Corporate Officer- Title(s): 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: 

Signer Is Representing: ____ _ 

RIGHTTHUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: _______________ _ 

0 Individual 
0 Corporate Officer- Title(s): ________ _ 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: _____ _ 

RIGHTTHUMBPRINT 
OF SIGNER 

Top of thumb here 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~~~£i!ifii%?Jf!X~~~R%:~~~~ 

State of .California • 

County of ___ ~~----------------------
} 

before me, 

personally appeared -------'-----"-------'-'---'-------''-----~------;-;--""-;--;---,-;;,-----;-;-------'--------'----~-'--'------'-----
Name(s) of Signer(s) 

MOLLY 8.1\RNES 
Notary Public 

STATE OF TEXAS 
•;'/ Cornm. EY..p. 09-20-2009 

Place Notary Seal Above 

who proved to me on the basis of satisfactory evidence to 
be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITNESS my hand and official seal. 

OPTIONAL-------------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:--------------------------------

DocumentDate: ______________________ NumberofPages: _________ _ 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer(s) 

Signer's Name: _____________ _ 

0 Individual 
0 Corporate Officer- Title(s): 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: _______________ _ 
0 Individual 
0 Corporate Officer- Title(s): ________ _ 
0 Partner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: _____ _ 

RIGHTTHUMBPRINT 
OF SIGNER 

Top of thumb here 
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1 

2 

3 THIS LEASE is made ;:.:;.nd entered into as of December 1 , 

4 2000, by and between the CITY OF.' I.o:r.m BEA..CH, a municipal corpora-

5 tion, acting by and through its Board of Harbor Commissioners 

6 ("City") , pursuant to Ordinance No. HD-- 1829 .. , adopted by the Board 

7 at its meeting of __ O_c_t_o_b_e_r __ 3_0 ____ , 2000, and ULTRAMAR INC., a 

8 Nevada corporation ("Lessee") 

9 1. RECITALS: This Lease is made with reference to the 

10 following facts and objectives: 

11 1.1 City desires to lease to Lessee, and Lessee 

~ 12 
.<:: ~ 
c;'01'o 
a1a~o 

13 =j:Q~gg~ 
0 Olli3a..d:> 
~=o~t--..5 j:Q ·a Ill 

14 .<:: ~ 

":'O~~fJ ~ i>-.CJ' ~ 

t:e::u~ 15 
~!~1i 
o~j;Q~ 16 .... ff') t:)f} u l::l 

desires to lease from City, certain land and existing 

improvements located on Pier G in the Harbor District of the 

City of Long Beach for use as a petroleum coke storage 

facility. 

1.2 As a result of negotiations, Lessee has agreed 

..5 
17 to lease the premises described in paragraph 2 from City 

18 upon the terms, covenants and conditions set forth in this 

19 Lease. 

20 2. PREMISES: City leases to Lessee and Lessee accepts 

21 a lease of certain improved real property commonly known as 1090 

22 Pier G Avenue, Long Beach, California, consisting of approxi-

23 mately 117,461 square feet of land and the bulk storage structure 

24 situated thereon together with 6,536 square feet of surface and 

25 subsurface use rights areas, all as shown on the drawing attached 

26 hereto and by this reference made a part hereof. The areas 

27 leased and the improvements thereon are collectively referred to 

28 in this Lease as the "Premises." 

1 HD-6406 



1 2.1 There are excepted and reserved from the 

2 Premises all minerals and mineral rights of every kind and 

3 character now known to exist or hereafter discovered, 

4 including, without limitation, oil, gas and water rights, 

5 together with the full, exclusive and perpetual rights to 

6 explore for, remove and dispose of said minerals from the 

7 Premises without, however, the right of surface entry upon 

8 the Premises for such purposes. 

9 2.2 This Lease, and all rights granted to Lessee 

10 hereunder, are subject to restrictions, reservations, 

11 conditions and encumbrances of record, including, without 

"<!" 12 ..= ~ 
;;'E;tg 
~ .. <::> 13 = t~~ g; 0.0 '3 c:!. ==oo:t-

o:j=·=~ 14 r13'-=~M 
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limitation, the trusts and limitations set forth in Chapter 

676, Statutes of 1911; Chapter 102, Statutes of 1925; 

Chapter 158, Statutes of 1935; Chapter 29, Statutes of 1956, 

First Extraordinary Session; Chapter 138, Statutes of 1964, 

First Extraordinary Session; and the Federal navigational 
0 ..... 

17 servitude. 

18 2.3 The Premises shall be subject to rights of way 

19 for such sewers, storm drains, pipelines, conduits and for 

20 such telephone, telegraph, light, heat, power or water lines 

21 as may from time to time be determined by the Board of 

22 Harbor Commissioners. 

23 3. TERM: The term of this Lease shall be for a period 

24 of ten (10) years commencing on the first day of the calendar 

25 month following the date this Lease is executed by the Executive 

26 Director of the Long Beach Harbor Department ("Executive 

27 Director"). For purposes of renegotiation of compensation, the 

28 term shall be divided into two five-year segments. Lessee shall 

2 



1 have the right to extend the term for up to two (2) additional 

2 terms of five (5) years each ("Option Periods") upon the same 

3 terms and conditions except for compensation and minimum limits 

4 of insurance. 

5 4. USE OF PREMISES: Lessee is authorized to use the 

6 Premises solely for operation of a handling and storage facility 

7 for petroleum coke. The Premises shall not be used for any other 

8 purpose without the prior consent in writing of the Executive 

9 Director of the Long Beach Harbor Department ("Executive 

10 Director") . The Premises shall not be used for any purpose which 

11 shall interfere with commerce, navigation or fisheries or be 

12 inconsistent with the trusts and limitations upon which the 

13 Premises are now or may hereafter be held by the City of Long 

14 Beach. 

15 4.1 Lessee shall not do, bring or keep anything in 

16 or about the Premises that will cause a cancellation of or 

17 increase the rate of any insurance covering the Premises. 

18 4.2 Lessee shall not use the Premises in any 

19 manner that will constitute waste or nuisance. 

20 4.3 The limitation on use set forth in subpara-

21 graphs 4.1 and 4.2 shall not prevent Lessee from bringing, 

22 keeping or using, on or about the Premises such materials, 

23 supplies, equipment and machinery as are necessary or 

24 customary in the operation of the permitted uses; provided 

25 however Lessee, in handling hazardous substances or wastes, 

26 shall fully comply with all laws, rules, regulations and 

27 orders of governmental agencies having jurisdiction. 

28 5. COMPENSATION: As compensation for use of the 

3 
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1 Premises, Lessee shall pay 'to City: ( i) mcmthly land rent; plus 

2 (ii) one hundred percent (100%) of all charges set forth in 

3 City's Port of Long Beach Tariff No. 4 ("Tariff"), as said Tariff 

4 now exists or may in the future be amended, which are applicable 

5 to the storage and movement of bulk commodities through the 
I 

6 Premises, subject to a guaranteed minimum. For the first five-

7 year segment of the term, the base monthly land rent shall be 

8 $15,594 and the guaranteed minimum aggregate throughput for such 

9 five years shall be equal to wharfage charges on 1,875,000 metric 

10 tons of cargo. 

11 5.1 The land rent shall be adjusted for each year 

12 of the term and for each year of each Option Period, if 

13 exercised. Said adjustment shall be made by comparing the 

14 Consumer Price Index for All Urban Consumers (base year 

15 1982=100) for Los Angeles-Riverside-Orange County, published 

16 by the United States Department of Labor, Bureau of Labor 

17 Statistics ("Index"), which is published for the date 

18 nearest the beginning of the new segment of the term 

19 ("Current Index"), with the Index published nearest the date 

20 of commencement of the original lease term ("Beginning 

21 Index") . If the Current Index has increased over the 

22 Beginning Index, the monthly rental payments for the years 

23 in the then-current segment of the term shall be set by 

24 multiplying the monthly rental set forth above by a 

25 fraction, the numerator of which is the Current Index and 

26 the denominator of which is the Beginning Index; provided, 

27 in no event shall the monthly rental be less than the 

28 original monthly rental. If the Index is discontinued or 

4 



1 revised during the term, such other government index or 

2 computation shall be used in order to obtain substantially 

3 the same result as if the Index had not been discontinued. 

4 5.3 All delinquent installments of rent and other 

5 payments due the City shall bear interest at the maximum 

6 rate allowed by law. Rent payments are delinquent if 

7 remaining unpaid on the tenth calendar day of the month for 

8 which due. Tariff charges are due as accrued, and any 

9 deficiency in the initial guaranteed minimum throughput or 

10 the GMAT is due within thirty days after the conclusion of 

11 the period to which it is applicable. With the exception of 

12 rent payments, all invoices issued by City are due and 

13 payable upon presentation, and any such invoice remaining 

14 unpaid the thirtieth day after the date of issue shall be 

15 considered delinquent. _ 

16 6 . COMPENSATION AND INSURANCE RENEGOTIATION: As 

17 required by the provisions of Long Beach City Charter Section 

18 1207(d), and in addition to the annual CPI adjustments to be made 

19 for each year during each five-year segment of the term or Option 

20 Period, the parties agree to renegotiate the base monthly land 

21 rent and guaranteed minimum throughput, and the insurance 

22 coverages and limits to be provided pursuant to paragraph 14, 

23 for the second five-year segment of the term and for each Option 

24 Period, if exercised. The parties shall commence such 

25 negotiations at least one hundred eighty (180) days prior to the 

26 beginning of each succeeding five-year segment. The adjusted 

27 compensation (whether negotiated or determined by arbitration) 

28 shall be effective as of the beginning of the five-year segment 

5 
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1 of the term regardless of when determined. If the adjusted 

2 compensation is not determined prior to the commencement of a 

3 five-year segment, Assignee shall continue to pay compensation in 

4 accordance with the compensation provisions in force during the 

5 preceding five-year segment. Upon determination of the adjuste? 

6 compensation, Assignee shall promptly pay any difference due City 

7 with interest at a rate then in effect in Tariff No. 4 for 

8 delinquent payments. 

9 6.1 In the negotiations to establish the compen-

10 sation, the parties shall take into consideration the 

11 character of the Premises, their value, the fair rental 

12 value of similar premises and facilities within the Long 

13 Beach Harbor District devoted to similar use, the terms, 

14 conditions and restrictions of this Agreement, the terms, 

15 conditions and restrictions of agreements for similar 

16 premises and facilities within the Long Beach Harbor 

17 District, the quantity of cargo handled at, on or from the 

18 Premises, the return on investment to City, maintenance 

19 costs, insurance, taxes, and any other facts and data 

20 necessary for the proper determination of such compensation. 

21 6.2 As a component of the renegotiated compen-

22 sation, the guaranteed minimum throughput for the second 

23 segment of the term and for each Option Period, if 

24 exercised, shall be established on an annual (not a five-

25 year aggregate) basis for each such five-year segment or 

26 Option Period ("Guaranteed Minimum Annual Throughput" or 

27 "GMAT") . Such GMAT shall be not less than ninety percent 

28 (90%) of Lessee's coke production at its Wilmington 

6 



1 refinery, subject to the Un:ourJhpu:t ·::::·apaci ty of the 

2 Premises, and in no event shall be less than 450,000 metric 

3 tons per year. 

4 6.3 If the parties cannot reach agreement with 

5 respect to the compensation at least ninety (90) days prior 

6 to the beginning of the next five-year segment of the term 

7 or Option Period, the matter may, at the election of either 

8 party, be submitted to binding arbitration. Each party, at 

9 its cost, shall appoint a real estate appraiser with at 

10 least five (5) years' full time commercial and/or industrial 

11 appraisal experience in the Long Beach and Los Angeles 
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harbor areas and qualified as a member of the Appraisal 

Institute. If a party does not appoint an appraiser within 

ten (10) calendar days after the other party has given 

notice of the name of its appraiserr the single appraiser 

appointed shall be the sole appraiser and shall determine 
Q 

...l 
17 the compensation within forty-five (45) days after his or 

18 her appointment. If two (2) appraisers are appointed, each 

19 within forty-five (45) days after the selection of the 

20 second appraiser shall state his or her opinion as to the 

21 compensation payable by Assignee to City. 

22 6. 3.1 In forming an opinion of the compen-

23 sation payable by Assignee, the appraiser or appraisers 

24 shall consider only comparable marine terminals within 

25 the Harbor District of the City of Long Beach and the 

26 provisions of those terminal agreements for such 

27 comparable premises and facilities. 

28 6.3.2 On or before the expiration of the 

7 



1 forty-five (45) day period, the appraiser or appraisers 

2 shall prepare and furnish the party who appointed the 

3 appraiser with a report setting forth the appraiser's 

4 opinion of amount of compensation to be payable by 

5 Assignee with supporting data and his or her reasons 

6 supporting the conclusions. The parties shall promptly 

7 exchange reports and shall have ten (10) business days 

8 after the exchange of the reports to further negotiate 

9 the amount of compensation payable by Assignee. 

10 6.3.3 If the parties cannot agree as to the 

11 compensation payable by Assignee, City and Assignee 
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shall promptly notify their designated appraiser of 

that fact and the two appraisers shall promptly select 

a third appraiser meeting the qualifications stated in 

subparagraph 6.3. If they are unable to agree on the 

third appraiser, either of the parties, by giving ten 
0 ..... 

17 (10) days' notice to the other party may apply to the 

18 Presiding Judge or Assistant Presiding Judge of the 

19 Superior Court of the County of Los Angeles, or the 

20 Presiding Judge of the South District of said Court, 

21 who shall select and appoint the third appraiser. Each 

22 of the parties shall bear one-half of the cost of 

23 appointing the third appraiser and of paying the third 

24 appraiser's fee. The third appraiser shall (i) 

25 promptly meet and confer with the two appraisers 

26 appointed by the parties; ( ii) review the reports of 

27 the two appraisers and the supporting data and reasons 

28 supporting the respective conclusions; (iii) determine 

8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

~'E~g 12 

~Ole> 13 = a;~~ 
g:!f;;o--<:b = oost--
=~=·=~ 14 rJ5._=8M 
r-i ~~~~ 
t::~Oo;.., 

15 ... ..... u = 
~il~ii 
~< o;.., 

...,~- 16 .£~ !){)~ 
u = 0 

...l 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the compensation payable by Assignee; and (iv) notify 

the parties of his or her determination within ten (10) 

business days after his or her appointment; provided 

however that said determination shall not result in 

Assignee paying compensation for the use of the 

Premises in an amount lower than nor higher than the 

determinations of the two appraisers appointed by the 

parties. 

6.4 After the adjusted land rent and GMAT has been 

determined (whether by negotiation or arbitration), the 

parties shall promptly execute a memorandum setting forth 

the adjusted compensation. If either party fails or refuses 

to execute the memorandum after the compensation has been 

determined, the other party shall execute the memorandum on 

behalf of the party refusing as that party's special 

attorney~in-fact. 

6.5 For adjustment of insurance coverages and 

limits and any other matter which may be submitted for 

determination by arbitration, the arbitration shall be 

conducted in accordance with the provisions of Title 9 

(Arbitration) of Part 3 of California Code of Civil 

Procedure except as otherwise provided in this subparagraph 

or by written agreement of the parties. 

6.5.1 Selection of Arbitrators. The party 

desiring arbitration shall select an arbitrator and 

give written notice to the other party, who shall 

select an arbitrator within ten (10) business days 

after receipt of such notice. If the otber party fails 

9 



1 to name such second arbitrator within said ten (10) 

2 business days, the arbitrator named by the first party 

3 shall decide the matter. The two (2) arbitrators 

4 chosen shall, within ten (10) business days after the 

5 appointment of the second, select a third. If the two 

6 (2) cannot agree upon a third, the third appraiser 

7 shall be appointed by the Presiding Judge or Assistant 

8 Presiding Judge of the Superior Court of the County of 

9 Los Angeles, or the Presiding Judge of the South 

10 District of said Court, upon application made therefor 

11 by either party, upon ten (10) days' written notice to 
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the other which notice shall be given in accordance 

with the provisions of subparagraph 23.1 of this 

Agreement. The parties shall each pay one-half (1/2) 

of the costs of appointment of the third arbitrator and 

of his or her fees and expenses. Upon their 
0 

....< 
17 appointment, the three (3) arbitrators shall enter 

18 immediately upon the discharge of their duties. In 

19 doing so, the arbitrator or arbitrators shall consider, 

20 as to insurance coverages and limits, the risks 

21 inherent in Assignee's operations, the number and type 

22 of claims made during the preceding five (5) year 

23 period and the disposition of such claims, and such 

24 other data as may be deemed relevant. If another 

25 subject matter is submitted to arbitration, the 

26 arbitrators shall consider the criteria normally 

27 considered in commercial negotiations relative to the 

28 submitted issue except to the extent the criteria are 

10 



1 specifically stated by City and Assignee. The 

2 arbitrators' determination shall be made and the 

3 parties notified of that determination within thirty 

4 (30) days after the appointment of the last 

5 arbitrator. Such determination shall be binding upon 

6 City and Assignee. 

7 7 . CONSTRUCTION OF IMPROVEMENTS AND ALTERATIONS : 

8 Lessee shall remove the existing coke storage building and 

9 appurtenances and shall construct a new, fully enclosed coke 

10 handling and storage facility of not less than 50,000 metric tons 

11 capacity. Lessee shall use best commercial efforts to obtain all 

12 necessary permits and to complete such removal and new 

13 construction within eighteen (18) months after commencement of 

14 the Lease term. Such new facility shall be designed and 

15 constructed to fully comply with all then-current laws, rules and 

16 regulations, including, without limitation, revised Rule 1158 of 

17 the South Coast Air Quality Management District. Lessee shall 

18 not construct or make any additional improvements or alterations 

19 to the Premises without City's prior consent. The new facility 

20 and any additional improvement or alteration shall be 

21 constructed, erected and installed in accordance with plans and 

22 specifications approved in writing by the Executive Director or 

23 his designee and shall be subject to such conditions and 

24 limitations as may be set forth in a Harbor Development Permit 

25 issued by the Board of Harbor Commissioners in accordance with 

26 provisions of Section 1215 of the Long Beach City Charter. 

27 8. MAINTENANCE AND REPAIR: Lessee, at its cost, shall 

28 keep and maintain the Premises, including without limitation all 

11 
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1 buildings, structures, fixed ope:cating equipment, other improve-

2 ents and surface paving, in good and substantial repair and 

3 condition and shall perform all necessary maintenance. 

4 8.1 Should Lessee fail to make any repairs or 

5 perform required maintenance within thirty (30) days after 
I 

6 receipt of notice from City to do so, City may, but shall 

7 not be obligated to, make such repairs or perform such 

8 maintenance. Lessee agrees to reimburse City for the cost 

9 thereof within thirty (30) days after receipt of City's 

10 invoice therefor. City's cost shall include, but not be 

11 limited to, the cost of maintenance or repair or replacement 

12 of property neglected, damaged or destroyed, including 

13 direct and allocated costs for labor, materials, 

14 supervision, supplies, tools, taxes, transportation, 

15 administrative and general expense and other indirect or 

16 overhead expenses. In the event Lessee shall commence to 

17 prosecute and diligently make such repairs or shall begin to 

18 perform the required maintenance within the thirty (30) day 

19 period, City shall refrain from making such repairs or 

20 performing required maintenance and from making demand for 

21 such payment until the work has been completed by Lessee, 

22 and then only for such portion thereof as shall have been 

23 made or performed by City. The making of any repair or the 

24 performance or maintenance by City, which repair or 

25 maintenance is the responsibility of Lessee, shall in no 

26 event be construed as a waiver of Lessee's duty or 

27 obligation to make future repairs or perform required 

28 maintenance as provided in this Lease. 

12 



1 8.2 Lessee, at its cost, shall provide proper 

2 containers for trash and keep the Premises free and clear of 

3 rubbish, debris and litter at all times. Lessee, at its 

4 cost, further agrees to keep and maintain all of the 

5 Premises in a safe, clean, wholesome and sanitary condition 

6 under all applicable federal, state, local and other laws, 

7 rules, regulations and orders. No offensive refuse, matter, 

8 nor any substance constituting any unnecessary, unreasonable 

9 or unlawful fire hazard, nor material detrimental to the 

10 public health shall be permitted to be or remain on the 

11 Premises and Lessee shall prevent such material or matter 
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from being or accumulating upon the Premises. 

8.3 All fire protection sprinkler systems, 

standpipe systems, fire alarm systems, portable fire 

extinguishers and other fire-protective or extinguishing 

systems or appliances which may be installed on the Premises 
0 

""" 17 shall be maintained by Lessee, at its cost, in an operative 

18 condition at all times. All repairs and servicing shall be 

19 made in accordance with the provisions of the Long Beach 

20 Municipal Code, Chapter 18.48 and all revisions thereto. 

21 8.4 Lessee shall promptly notify the Executive 

22 Director of the release of any hazardous materials onto the 

23 Premises. Lessee, at its cost, shall promptly remove and/or 

24 treat and dispose of all such hazardous materials in 

25 accordance with regulations and orders of governmental 

26 agencies having jurisdiction and restore the Premises to the 

27 condition they were in prior to the release of the hazardous 

28 materials. Lessee shall furnish the Executive Director with 

13 



1 copies of all waste manifests. As used herein, the term 

2 "hazardous materials" shall also include "hazardous wastes" 

3 and "extremely hazardous wastes" as those terms have been 

4 defined by the Administrator of the U.S. Environmental 

5 Protection Agency, the California Department of Toxic 

6 Substances Control, or any other person or agency having 

7 jurisdiction of the management of hazardous materials. 

8 8.5 Lessee shall provide personnel to accompany 

9 City's representatives on periodic inspections of the 

10 Premises to determine Lessee's compliance with the 

11 provisions of this Lease. 

9. OBSERVE APPLICABLE LAWS: At all times in its use 

and occupancy of the Premises and in the conduct of its 

operations thereon, Lessee, at its cost, shall comply with all 

applicable federal, state, regional and municipal laws, 

ordinances and regulations (including but not limited to the City 

Charter, the Long Beach Municipal Code and Tariff No. 4) and 

18 obtain all requisite permits for the construction of improvements 

19 on the Premises and for the conduct of its operations thereon. 

20 9.1 Without limiting the foregoing, Lessee shall 

21 ensure that the Premises, and Lessee's operations on the 

22 Premises, fully comply with Rule 1158 of the South Coast Air 

23 Quality Management District, as such rule now exists or may 

24 in the future be amended, or any similar rule relating to 

25 control of petroleum coke dust emissions which may supersede 

26 said Rule 1158. 

27 9.2 Without limiting the foregoing, Lessee shall 

28 comply with applicable provisions of the Americans with 

14 



1 Disabilities Act (42 USCS Sections 12101, et seq.) ("Act") 

2 and regulations promulgated pursuant thereto in Lessee's use 

3 of the Premises and operations conducted thereon. Addi-

4 ionally, as between City and Lessee, Lessee shall be solely 

5 responsible for assuring that the Premises are in compliance 

6 with applicable provisions of said Act and related 

7 regulations and shall hold City harmless from and against 

8 any claims of failure of the Premises to comply with the Act 

9 and/or related regulations. 

10 10. UTILITY CHARGES: Lessee, at its cost, shall make 

11 arrangements for and pay for all utility installations and 

services furnished to or used by it, including without limitation 

gas, electricity, water, telephone service and trash collection 

and for all connection charges. 

11. TAXES: Except where contested in good faith in a 

court of appropriate jurisdiction, Lessee shall pay, prior to 

delinquency, all lawful taxes, assessments and other governmental 

18 or district charges that may be levied upon its property and 

19 improvements of any kind located on the Premises and upon the 

20 interest granted under this Lease. Lessee recognizes and 

21 understands that this Lease may create a possessory interest 

22 subject to property taxation and that Lessee may be subject to 

23 the payment of property taxes and assessments levied on such 

24 interest. Payment of any such possessory interest tax or 

25 assessment shall not reduce any compensation due City hereunder. 

26 12. MECHANICS' LIENS: Lessee shall pay all costs for 

27 construction done by it or caused by it to be done on the 

28 Premises. Lessee shall keep the Premises free and clear of all 

15 



1 mechanic~' liens resulting from construction done by or for 

2 Lessee. Lessee shall have the right to contest the correctness 

3 or the validity of any such lien if, immediately on demand by 

4 City, Lessee pro~ures and records a lien release bond issued by a 

5 corporation authorized to issue surety bonds in California in an 

6 amount equal to one and one-half times the amount of the claim of 

7 lien. The bond shall meet the requirements of Civil Code Section 

8 3143 and shall provide for the payment of any sum that the 

9 claimant may recover on the claim (together with costs of suit, 

10 if claimant recovers in the action). Lessee agrees that it will 

11 at all times save City free and harmless and indemnify City 

12 against all claims for labor or materials in connection with the 

13 construction, erection or installation of Lessee's improvements 

14 made upon the Premises, or from additions or alterations made 

15 thereto, or the repair of the same, by or for Lessee, and the 

16 costs of defending against any such claim, including reasonable 

17 attorneys' fees. 

18 13. INDEMNIFICATION: Lessee shall defend and indemnify 

19 the City of Long Beach, the Board of Harbor Commissioners 

20 (individually and collectively) and their officers and employees 

21 ("Indemnified Parties") harmless from and against any and all 

22 actions, suits, proceedings, claims and demands, loss, liens, 

23 costs, fees, expenses and liability (collectively "claims") for 

24 injury to or death of persons, or damage to property, including 

25 property owned by City, brought, made, filed against, imposed 

26 upon or sustained by the Indemnified Parties, or any of them, and 

27 arising from or attributable to or caused, directly or 

28 indirectly, by: 

16 



1 (i) the use of the Premises or any equipment or 

2 materials located thereon, or from operations conducted 

3 thereon by Lessee, its agents, employees or invitees, or by 

4 any other person or persons acting on behalf of Lessee and 

5 with Lessee's knowledge and consent, express or implied of 

6 Lessee; 

7 (ii) the condition or state of repair and 

8 maintenance of the Premises or any improvements thereon; 

9 (iii) the construction, improvement, maintenance or 

10 repair of the improvements and facilities on the Premises by 

11 Lessee, its officers, employees, contractors, agents or 
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invitees, or by any other person or persons acting on behalf 

of Lessee with knowledge and consent, express or implied, of 

Lessee; or 

(iv) injury to or death of employees of Lessee or 

others as a result of Lessee's failure or refusal to comply 
0 

...l 
17 with the provisions of Section 6300 et seq. of the 

18 California Labor Code or any federal, state or local 

19 regulations or laws pertaining to the safety of the Premises 

20 or of equipment located upon the Premises, 

21 and regardless of whether any act or omission of the Indemnified 

22 Parties, or any of them contributed thereto, unless such 

23 contributory act or omission constitutes gross negligence or 

24 wilful misconduct by an Indemnified Party. 

25 As part of its obligations of indemnity, Lessee 

26 shall have sole responsibility for ensuring that the Premises and 

27 the improvements thereon comply with the Americans with 

28 Disabilities Act ("ADA") . Lessee shall defend, indemnify and 

17 



1 hold the Indemnified Parties harmless from and against any and 

2 all claims or liability under the ADA. 

3 With respect to any claims, City shall notify 

4 Lessee thereof, shall tender Lessee defense thereof, and shall 

5 assist Lessee as may reasonably be reques~ed in the defense 

6 thereof. Lessee shall resist and defend such action, suit or 

7 proceeding with counsel reasonably acceptable to City, shall 

8 conduct or have conducted, the necessary investigations and 

9 adjusting related thereto, and Lessee shall indemnify the 

10 indemnified parties. Payment of a claim by an indemnified party 

11 shall not be a condition precedent to recovery under this 

~ 12 indemnity. 
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17 shall remain in effect: ( i) commercial general liability 

18 insurance or its equivalent with minimum limits of at least Five 

19 Million Dollars ($5, 000,000. 00) combined single limit; (ii) fire 

20 legal liability insurance with a minimum limit of One Million 

21 Dollars ($1,000,000.00), and pollution liability insurance, 

22 including coverage for clean-up costs, with a minimum limit of 

23 Five Million Dollars ($5,000,000.00'). Each such policy shall be 

24 issued by an insurance company with an AM Best rating of A.VII or 

25 better insuring against liability of Lessee, its agents and 

26 employees. Such insurance may contain deductibles or self-insured 

27 provisions as shall be acceptable to the Executive Director. The 

28 minimum limits of such policies shall be subject to review for 

18 
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the second five-year segment of t.he terrn and for each Option 

Period. 

14.1 The policy or policies shall provide: 

14.1.1 That the Indemnified Parties, while 

acting within the scope of their authority, shall be 

additional insureds, such insurance to be primary and 

any other insurance, deductible, retention or self 

insurance maintained by an Indemnified Party or any of 

them shall not contribute with such primary insurance. 

14.1.2 That in the event of one insured 

(whether named or·additional) incurring liability to 

any other of the insureds (whether named or addi-

tional), the policy shall cover the insured against 

whom claim is or may be made, in the same manner as if 

separate policies had been issued to each insured, 

except that the limits of insurance shall not be 

increased thereby. 

14.1.3 That the same shall not be canceled or 

coverage reduced until a thirty (30) day written notice 

of cancellation has been served upon the Executive 

Director by certified mail. 

Each such policy shall either contain a blanket form of 

contractual liability coverage or there shall be attached an 

endorsement providing that such insurance that is provided 

shall apply to the obligations assumed by Lessee under this 

Lease. 

14.2 In addition to the liability insurance 

specified above, Lessee shall provide evidence of workers' 

19 



1 compensation and employer's l.ia:bil.ity insurance with minimum 

2 limits of One Million Dollars ($1,000,000.00), or a 

3 Certificate of Consent to Insure, and U.S. Longshore and 

4 Harbor Workers' coverage satisfying all statutory 

5 requirements. Such insurance shall provide as follows: 

6 14.2.1 That the same shall not be canceled or 

7 coverage materially reduced until a thirty (30) day 

8 written notice of cancellation has been served on the 

9 Executive Director by registered or certified mail. 

10 14.2.2 That the insurer agrees to waive all 

11 rights of subordination against the City of Long Beach, 
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its Board of Harbor Commissioners, individually and 

collectively, and their officers and employees for any 

amounts paid under the terms of the policy. 

14.3 Lessee shall deliver certified copies of the 

policy or policies of insurance or an endorsement or 
0 

'"'" 17 endorsements on forms approved by the City ("evidence of 

18 insurance'') to the Executive Director for approval as to 

19 sufficiency and to the City Attorney for approval as to 

20 form. At least fifteen (15) days prior to the expiration of 

21 any such policy, evidence of insurance showing that such 

22 insurance coverage has been renewed or extended shall be 

23 filed with the Executive Director. If such coverage is 

24 canceled or reduced, Lessee shall, within ten (10) days 

25 after receipt of written notice of such cancellation or 

26 reduction of coverage, file with the Executive Director 

27 evidence of insurance showing that the required insurance 

28 has been reinstated or provided through another insurance 

20 



1 company or companies r and evi.der1ce of such reinstated or new 

2 insurance shall be submitted for approval as herein 

3 provided. Lessee agrees to suspend and cease all operations 

4 on the Premises during any periods of time for which 

5 evidence of insurance coverage has not been furnished to the 

6 City. 

7 14.4 Neither the City nor any of the other 

8 Indemnified Parties shall be liable for the payment of any 

9 premiums or assessments on the policies required by the 

10 provisions of this paragraph 14 to be provided by Lessee. 

11 14.5 The procuring of insurance shall not be 

~ 12 construed to be a limitation in any respect upon Lessee's 
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17 prior written consent of the Executive Director, which consent 

18 shall not be unreasonably withheld. Upon the expiration or 

19 termination of this Lease, Lessee, at its cost, shall remove 

20 promptly and to the satisfaction of the Executive Director any 

21 and all signs and placards placed by it upon the Premises. 

22 16. DEFAULT: The occurrence of any of the following 

23 shall constitute a default: 

24 ( i) Failure by Lessee to pay rent when due, if the 

25 failure continues for ten (10) days after notice has been 

26 given by City to Lessee; 

27 (ii) Failure by either party to perform any other 

28 provision of this Lease if the failure to perform is not 

21 



1 cured within thirty (30} days after notice has been given by 

2 the other party; provided, if the default cannot reasonably 

3 be cured within thirty (30) days, the party obligated to 

4 perform shall not be in default ~if such party commences to 

5 cure the default within the thirty (30) day period and 

6 diligently and in good faith continues to cure the default. 

7 16.1 Notices given under this paragraph shall 

8 specify the alleged default and the applicable Lease 

9 provisions and shall demand that the defaulting party 

10 perform the provisions of this Lease or pay the rent that is 

11 in arrears, as the case may be, within the applicable period 
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of time or, in the case of a default by Lessee, that Lessee 

quit the Premises. No such notice shall be deemed a 

forfeiture or a termination of this Lease unless City so 

elects in its notice to Lessee. 

16.2 Upon any such termination by City, all 
0 

....1 
17 improvements of whatsoever character constructed, erected or 

18 installed upon the Premises by Lessee shall, at City's 

19 option, and upon City's declarin9 a forfeiture, immediately 

20 become the property of City as provided in Subsection 

21 1207(i) of the City Charter. 

22 16.3 The remedies of each party shall be cumulative 

23 and in addition to any other remedies available. 

24 16.4 For the purpose of this paragraph, each of the 

25 covenants, conditions and agreements imposed upon or to be 

26 performed by one party shall, at the option of the other 

27 party, be deemed to be either covenants or conditions, 

28 regardless of how designated in this Lease. 
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1 17. FORCE MAJEURE: Neither par·ty to this Lease shall 

2 be deemed to be in default in the performance of the terms, 

3 covenants or conditions of this Lease, if such party is prevented 

4 from performing said terms, covenants or conditions hereunder by 

5 causes beyond its control, including, without limitation, 

6 earthquake, flood, fire, explosion or similar catastrophe, war, 

7 insurrection, riot or other civil disturbance, failure or delay 

8 in performance by suppliers or contractors, or any other cause 

9 reasonably beyond the control of the defaulting party, but 

10 excluding strikes or other labor disputes, lockouts or work 

11 stoppages. In the event of the happening of any of such 

12 contingencies, the party delayed from performance shall 

13 immediately give the other party written notice of such 

14 contingency, specifying the cause for delay or failure, and such 

15 notice from the party delayed shall be prima facie evidence that 

16 the delay resulting from the cause or causes specified in the 

17 notice is excusable. The party so delayed shall use reasonable 

18 diligence to remove the cause of delay, and if and when the 

19 occurrence or condition which delayed or prevented the per-

20 formance shall cease or be removed, the party delayed shall 

21 notify the other party immediately, and the delayed party shall 

22 recommence its performance of the terms, covenants and conditions 

23 of this Lease. 

24 17.1 If the Premises are not reasonably useable in 

25 whole or in part for the uses delineated in paragraph 4 by 

26 reason of any cause contemplated by this paragraph, for a 

27 period of six (6) months or longer, Lessee shall have the 

28 option of terminating this Lease in its entirety by giving 

23 



1 City written notice. 

2 17.2 During any period in which the Premises are 

3 not reasonably useable in whole or in part for the uses 

4 delineated in paragraph 4 by reason of any cause contem-

5 plated by this paragraph, Lessee shall not be relieved of 

6 its obligation to pay any sum already due to City at the 

7 time of the occurrence. 

8 17.3 Notwithstanding the foregoing, the occurrence 

9 of any cause contemplated by this paragraph shall not excuse 

10 or otherwise delay performance by Lessee of its obligation 

11 to obtain all required permits, licenses, approvals and 

12 consents from governmental agencies having jurisdiction for 

13 the operation and conduct of permitted activities. 

14 18. TERMINATION BY ACTION OF OTHERS: In the event the 

15 United States of America, the State of California, or any agency 

16 or instrumentality of said governments other than the City of 

17 Long Beach shall, by condemnation or otherwise, take title, 

18 possession or the right to possession of the Premises, or any 

19 part thereof, or deny Lessee the right to use the Premises as 

20 contemplated by this Lease, or if any court shall render a 

21 decision which has become final and which will prevent the 

22 performance by City of any of its obligations under this Lease, 

23 and if such taking, denial or decision substantially impairs the 

24 utility of the Premises to Lessee, then either party may, at its 

25 option, terminate this Lease as of the date of such taking, 

26 denial or decision, and all further obligations of the parties 

27 shall end, except as to: 

28 ( i) any award to which Lessee may be entitled from 

24 



1 the condemning authority for loss or damage suffered by 

2 Lessee, including but not limited to relocation benefits and 

3 Lessee's interest in its building, ~nprovements, trade 

4 fixtures and removable personal property; 

5 ( ii) obligations of indemnity which arise under the 

6 provisions of paragraph 13; or 

7 (iii) any obligations or liabilities which shall 

8 have accrued prior to the date of taking. 

9 19. SURRENDER OF POSSESSION: Upon the termination of 

10 this Lease (whether by lapse of time or otherwise), Lessee, at 

11 its cost, shall restore the Premises to as good a state and 

12 condition as the same were upon the date Lessee originally took 

13 possession thereof, reasonable wear and tear and damage by the 

14 elements excepted, and shall thereafter peaceably surrender 

15 possession. 

16 19.1 All improvements of any kind constructed, 

17 erected or installed upon the Premises by Lessee shall be 

18 and remain the property of Lessee during the term of this 

19 Lease. Prior to termination, Lessee shall remove all of its 

20 improvements and, at i t.s cost, shaLl repair any damage 

21 caused by such removal; provided, the City, at its option, 

22 may elect to take title to said improvements in lieu of 

23 requiring Lessee to remove the same and restore the 

24 Premises. The obligations contained in this paragraph shall 

25 remain in full force and effect, notwithstanding the 

26 expiration or termination of this Lease. 

27 19.2 Except as to property owned by City, or 

28 property in which City may have an interest, upon 

25 



1 termination of this Lease (whether by lapse of time or 

2 otherwise) Lessee shall cause all other property upon the 

3 Premises, whether or not such property be owned by Lessee or 

4 by third par·ties, to be removed from the Premises prior to 

5 the termination date and shall cause to be repaired any 

6 damage occasioned by such removal; provided, however, that 

7 if any of such property is not with due diligence 

8 susceptible of removal prior to the termination date, 

9 Lessee's obligation hereunder shall be to remove it in the 

10 most expeditious manner and as rapidly as possible following 

11 the termination date. If the property is not so removed 
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from the Premises, City shall have the right to remove 

and/or sell and/or destroy the same (subject to the interest 

of any person other than Lessee therein) at Lessee's 

expense, and Lessee agrees to pay the reasonable cost of any 

such removal, sale, or destruction. 
0 ..... 

17 20. RELOCATION ASSISTANCE: Lessee understands and 

18 agrees that nothing contained in this Lease shall create any 

19 right in Lessee for relocation assistance or payment from City 

20 upon the termination of this Lease or upon the termination of any 

21 holdover period. Lessee acknowledges and agrees that it shall 

22 not be entitled to any relocation assistance or payment pursuant 

23 to the provisions of Title 1, Division 7, Chapter 16, of the 

24 Government Code of the State of California (Sections 7260 et 

25 seq.) with respect to any relocation of its business or 

26 activities upon the termination of this Lease as a result of the 

27 lapse of time or Lessee's default or upon the termination of any 

28 hold over period. 
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1 21. ASSIGNMENT: .Lessee shall not assign, sublet or 

2 otherwise transfer (whether voluntary or involuntary) this Lease 

3 or any interest therein without the prior written consent of the 

4 Board of Harbor commissioners. 

5 22. HOLDING OVER: If Lessee shall hold over after the 

6 expiration of this Lease for any cause, such holding over shall 

7 be deemed a tenancy from month to month only, upon the same 

8 terms, conditions and provisions of this Lease, except as set 

9 forth below, unless other terms, conditions and provisions be 

10 agreed upon in writing by City and Lessee. The Executive 

11 Director shall establish the compensation to be paid by Lessee 

during such holdover period, taking into account the character of 

the subject Premises, the terms and conditions affecting their 

use, and the fair rental value of similar premises and facilities 

devoted to similar use. In addition, the Executive Director may, 

by written notice given at any time during the holdover period, 

modify any other provision under which Lessee occupies the 

18 Premises in order that such provision will conform to the then-

19 current leasing practices and requirements of City. 

20 23. MISCELLANEOUS PROVISIONS: 

21 23.1 Any notice, demand, request, consent or 

22 approval ("noticen) to be given under the provisions of this 

23 Lease shall be in writing. Such notice may be served 

24 personally, by facsimile with receipt confirmed, or sent by 

25 I 

26 I 

27 I 

28 I 
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prepaid, first-class mail. The addresses of the parties are 

as follows: 

To City: 

To Lessee: 

with copy to: 

Executive Directoi 
Long Beach Harbor Department 
P.O. Box 570 
Long Beach 7 California 90801 
Fax: (562) 901-17.33 

Manager of Property 
Ultramar Inc. 
2402 East Anaheim Street 
Wilmington, California 90744 
Fax: (562) 495-5421 

Refinery Counsel 
Ultramar Diamond Shamrock Corp. 
6000 North Loop 1604 West 
San Antonio, Texas 78249-1112 
Fax: (210) 592-2202 

Either party may change its address by notifying the other 

party in writing of such change. Notice shall be deemed 

communicated within forty-eight (48) hours from the time of 

mailing if mailed and as of the time of receipt if sent by 

facsimile or personally served. 

23.2 Lessee agrees, subject to applicable laws, 

rules and regulations, that no person shall be subject to 

discrimination in the performance of this Lease on the basis 

of race, color, ancestry, national origin, religion, sex, 

sexual orientation, AIDS, HIV status, age, disability, 

handicap, or military status. Lessee shall take affirmative 

action to ensure that applicants are employed and that 

employees are treated during employment without regard to 

any of these bases, including but not limited to employment, 

promotion, demotion, transfer, recruitment, recruitment 

advertising, layoff, termination, rates of pay or other 

forms of compensation, and selection for training, including 

28 



1 apprenticeship. Lessee agrees to post in conspicuous places 

2 available to employees and applicants for employment notices 

3 to be provided by the City setting out the provisions of 

4 this nondiscrimination clause. Lessee shall in all 

5 solicitations or advertisements for employees state that all 

6 qualified applicants will receive consideration for 

7 employment without regard to these bases. 

8 23.3 The parties hereby waive all claims against 

9 the other for damage or loss caused by any suit or 

10 proceeding commenced by a third party, directly or 

11 indirectly attacking the validity of this Lease, or any part 
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thereof, or by any judgment or award in any suit or 

proceeding declaring this Lease null, void or voidable, or 

delaying the same, or any part thereof, from being carried 

out, provided that Lessee shall not be liable for payment of 

compensation hereunder to the extent that, during any 
0 

,.;j 

17 period, it is so prevented from exercising its rights 

18 hereunder. 

19 23.4 The use of paragraph headings or captions in 

20 this Lease is solely for the purpose of convenience, and the 

21 same shall be entirely disregarded in construing any part or 

22 portion of this Lease. 

23 23.5 This Lease shall be governed by the laws of 

24 the State of California, both as to interpretation and 

25 performance. 

26 23.6 No waiver by either party at any time of any 

27 of the terms, conditions, covenants or agreements of this 

28 Lease shall be deemed or taken as a waiver at any time 
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thereafter of the samE: ()\: any C·ther t:.erm, condition, 

covenant or agreement herein containE'd nor of the strict and 

prompt performance thereof by the party obligated to 

perform. No delay, failure or omission of either party to 

exercise any right, power, priv~lege or option arising from 

any default nor subsequent acceptance of compensation then 

or thereafter accrued shall impair any such right, power, 

privilege or option or be construed to be a waiver of any 

such default or relinquishment thereof or acquiescence 

therein. No option, right, power, remedy or privilege of 

either party hereto shall be construed as being exhausted or 

discharged by the exercise thereof in one or more instances. 

It is agreed that each and all of the rights, powers, 

options or remedies given to the parties by this Lease are 

cumulative, and no one of them shall be exclusive of the 

other or exclusive of any remedies provided by law, and that 

the exercise of one right, power, option, or remedy by a 

party shall not impair its rights to any other right, power, 

option or remedy. 

23.7 This Lease shall be binding upon and shall 

inure to the benefit of the successors and assigns of City 

and shall be binding upon and inure to the benefit of the 

permitted successors and assigns of Lessee. 

23.8 Should any of the covenants, conditions or 

agreements of this Lease be held by a court of competent 

jurisdiction to be illegal or in conflict with any 

applicable law, or with any provision of the Charter of the 

City of Long Beach, the validity of the remaining portions 

30 
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or provisions shall not be affected thereby. 

23.9 If either party comn1ences an action against 

the other party arising out of or in connection with this 

Lease, the prevailing party shall be entitled to have and 

recover from the losing party reasonable attorneys' fees and 

costs of suit. 

23.10 This Lease may be amended or terminated at any 

time by the written mutual agreement of the parties. 

23.11 All provisions, whether covenants or 

conditions on the part of Lessee, shall be deemed to be both 

covenants and conditions . 

23.12 This document constitutes the whole agreement 

between City and Lessee. There are no terms, obligations or 

conditions other than those contained herein. No modifi-

cation or amendment of this Lease shall be valid and 

effective, unless evidenced by a written agreement signed by 

the parties which makes specific reference to this Lease. 

S:cprembu2Ff , 2 0 0 O 

1 2000 

ULTRAMAR INC. , 
a Nevada corporation 

By: 
Name: 

Title: 

----- ···-·-J.J·--
By:~ ---~11~~~~~/~~~~~---'-----------------

Name: 10 ,,..,_ &·1><-
Tit 1 e : r \ ,.._,...J- l{\ etA-"-·~--, >Li.--

LESSEE 

I 
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CITY OF tONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor Commissioners 

By: 

CITY 

4~-.e.£1&~ 
Richard D. Steinke, 
Executive Director 

Long Beach Harbor Department 

9 The foregoing Lease is hereby approved as to form. 
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9/22/00 

28 U-3\ULTRAMAR.2\00-00207 

2000 

ROBERT E. SHANNON, City Attorney 

By: ~-z:~{ j c---~-~-/ ,:-3_~;:/::-~/{-, -c ("~ __ 

32 

Richard L. Landes, 
Principal Deputy 
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CONSENT TO SUBLEASE BY UL TRAMAR INC. TO 

OXBOW CARBON & MINERAL HOLDINGS, INC., 

ASSIGNMENT BY OXBOW CARBON & MINERAL 

HOLDINGS, INC. TO AND ASSUMPTION BY OXBOW 

CARBON & MINERALS LLC OF THE RIGHTS AND 

OBLIGATIONS OF OXBOW CARBON & MINERAL 
r. 

HOLDINGS, INC. UNDER THE SUBLEASE BETWEEN 

UL TRAMAR INC. AND OXBOW CARBON & MINERALS 

HOLDINGS, INC., CONSENT TO SUCH ASSIGNMENT AND 

ASSUMPTION, AND SECOND AMENDMENT TO LEASE 

THIS CONSENT TO SUBLEASE BY UL TRAMAR INC. TO OXBOW 

CARBON & MINERAL HOLDINGS, INC., ASSIGNMENT BY OXBOW CARBON & 

MINERAL HOLDINGS, INC. TO AND ASSUMPTION BY OXBOW CARBON & MINERALS 

LLC OF THE RIGHTS AND OBLIGATIONS OF OXBOW CARBON & MINERAL 

HOLDINGS, INC. UNDER THE SUBLEASE BETWEEN UL TRAMAR INC. AND OXBOW 

CARBON & MINERALS HOLDINGS, INC., CONSENT TO SUCH ASSIGNMENT AND 

ASSUMPTION, AND SECOND AMENDMENT TO LEASE is made and entered into, in 

quadruplicate, as of the date executed by the Executive Director of the Long Beach Harbor 

Department ("Executive Director"), by and among the CITY OF LONG BEACH, a 

municipal corporation, acting by and through its Board of Harbor Commissioners ("City") 

pursuant to authority granted by said board at its meeting of_=Ma=y~lo;::__ ____ , 2004; 

ULTRAMAR INC., a Nevada corporation ("Uitramar''); OXBOW CARBON & MINERAL 

HOLDINGS, INC., a Delaware corporation ("Holdings"), and OXBOW CARBON & 

MINERALS LLC, a Delaware limited liability company ("LLC"). 

This Consent, Assignment, Assumption, Consent, and Amendment is made 

with reference to the following facts and objectives: 

1.1 City and Ultra mar entered into a Lease on December 1, 2000 

1 HD-6406B 
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(Harbor Department Document No. HD-6406). The Lease was amended on 

May 2, 2003 (HD-6406A). The Lease as so amended is the Amended 

Lease. 

1.2 On July 1, 2001, Ultramar and Holdings entered into a Sublease 

with respect to the premises which are the subject of the Lease. On or about 

October 13, 2003, Ultramar provided a copy of the Sublease to City and 

Ultramar requested the City's consent to such Sublease. City is willing to 

consent to such Sublease. 

1.3 Holdings desires to assign to LLC and LLC desires to assume the 

rights and obligations of Holdings relating to or arising out of the Sublease. 

LLC is a wholly-owned subsidiary of Holdings. City and Ultramar are willing 

to consent to such assignment and assumption. 

1 .4 City and Ultra mar desire to amend the Amended Lease. Holdings 

and LLC agree that the Sublease is subject to such amendment and all 

further amendments to the Lease agreed to by and between City and 

Ultra mar . 

2. City consents to the Sublease between Ultramar and Holdings upon the 

express condition that any and all rights of the parties to said Sublease shall be and remain 

subject and subordinate to the Amended Lease, as amended herein and as amended from 

20 time to time. 

17 

18 

19 

21 3. Holdings hereby assigns all of its right, title and interest in the Sublease 

22 to LLC and agrees to this Second Amendment. LLC accepts the assignment from 

23 Holdings, assumes all of the obligations under the Sublease, and agrees to this Second 

24 Amendment. City and Ultramar hereby consent to the foregoing assignment and 

25 assumption and agree to this Second Amendment. The City's consent to this assignment 

26 will not waive any restriction or requirement in the Lease relating to any further assignment. 

27 4. The second sentence of paragraph 7 of the Amended Lease is hereby 

28 amended to read, in its entirety, as follows: 

2 



1 "Lessee shall use its best commercial efforts to obtain all necessary 

2 permits and to complete such removal and new construction on or before 

3 December 31, 2004." 

4 5. Except as herein specifically amended, all terms and conditions of the 

5 Amended Lease shall remain in full force and effect. 

__.l~--'-"~ lfc.::........::L{~-'--'--L~.l,___ __ 2004 
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"Uitramar" 

OXBOW CARBON & MINERAL HOLDINGS, 
INC., a Delaware corporation 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company 

"LLC" 

3 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

of satisfactory 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

WITNESS my hand and official seal. 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: a ..... ~ \.Llu a 

Document Date:-------------------Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:--------------------------

0 Individual 
g Corporate Officer- Title(s): -------------------
0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:--------------------------

© 1999 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313·2402 • www.nationalnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1·800·876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
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to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

----------------------OPTIONAL----------------------
Though the information below is not required by Jaw, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: _U""-"OA_· _..·wb=·+--\n!U--'Sv...J· ,._,l{""· '"'-'~c....;>-----------------
Document Date:-------------------Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:--------------------------

D Individual 
8-'Corporate Officer- Title(s): -------------------
0 Partner - D Limited D General 
D Attorney-in-Fact 
D Trustee 
D Guardian or Conservator 

D Other:-------------------------

© 1999 National Notary Association • 9350 De SotoAve .. P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.nationalnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1·800-876·6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
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On --"--\~-+-'---'---¥-+-...,c>""'?r-o"'-- before me, -"""=~1.4-+--+--1--'.=-"~---"=~--"--""""--'-+-~'-L.---

personally appeared --L--"--'----''--'-----A-'-. '-<--.J~:...L-,-=o-:n-::"---,--,-------------
Name(s> of Signer(s) 

"'"" · ·~. Janice C Patten 
f'~~ My Commis&ion 00196502 
~~ .,'./ ExPires June 21, 2007 

~rsonally known to me 
0 proved to me on the basis 
evidence 

of satisfactory 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:---------------------------

Document Date:-------------------Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:--------------------------

0 Individual 
0 Corporate Officer- Title(s): -------------------
0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 

0 Other:--------------------------

Signer Is Representing: ______________________ _ 

© 1999 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.nationalnotary.org Prod, No. 5907 Reorder: Call Toll-Free 1-800-876-6627 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
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ld1}ersonally known to me 
0 proved to me on the basis of satisfactory 
evidence 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

-----------------------OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:---------------------------

Document Date: ___________________ Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:--------------------------

0 Individual 
0 Corporate Officer- Title(s): ------------------
0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 

0 Other:-------------------------

Signer Is Representing:. _____________________ _ 

Top of thumb here 

© 1999 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.nationalnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1 -800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
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' State of 8alifo1 Ria H 0 f' /of q } ; 

,, Countyof Ya/m 'J};eo...C {, ss. ~ 
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~ 
@ 

I. 

1<. 

i,st .o~ Janice C Patten 

• ~ • My Commission 00196502 
~c,,..',/ Exp1resJune21, 2007 

•1 Name and Title of Officer (e.g., "Jane Doe, Notary Public") 

O/) 
Name(s) of Signer(s) 

~~sonally known to me 
D proved to me on the basis 
evidence 

of satisfactory 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

-----------------------OPTIONAL-----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:---------------------------

Document Date:------------------- Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:--------------------------
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I·. D Individual :::s 
I· D Corporate Officer- Title(s): ~ 
I· D Partner - D Limited D General ~ 

I
~· D Attorney-in-Fact ~ 

D~~ ~ 
D Guardian or Conservator ~-~ 
D Other: ~ 

~ Signer Is Representing: ~ 
1.~.->0>:vtW-@ . . ~0/Y<Y;:.=. .>¢1'"=f.'>O%,~>'X""'Yi.VY"~"-'"'<="""1V'o\?0%>:&5. _, ''""'"·· ·'"""""""":.-.NOX-.o;;!~~"'"""'""'····"":.""'~~~~' 
~~-~~~~~~~~~~-~~ 
© 1999 National Notary Association • 9350 De Solo Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.nationalnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

I· 

I< 

I,• 

;« ~ Janice C Patten 
~ "tJ • My CommisSion 00196502 
"\ '1:.1 expireS June 21, 2007 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:---------------------------

Document Date:-------------------Number of Pages: ____ _ 

Signer(s) Other Than Named Above:-----------------------

Capacity(ies} Claimed by Signer 

© 1999 National Notary Association • 9350 DeSoto Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.nationalnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1-800-876-6827 
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1 CITY OF LONG BEACH, a municipal corporation, 
acting by and through its Board of Harbor 

2 Commission 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~~-~&~Jr-+r_v_, 2004 
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By: 

"City" 

This document is hereby approved as to form. 

/' 

ll--~-~-~r __ .2004 

CMG:rmb 

U-2/1-28-04(Ul TRAMARCONSENT.SUB)00-00207 

L:\APPS\Ctylaw32\WPDOCS\D028\P003\00056001.WPD 

By: 
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SUBLEASE 

This Sublease effective as of the l 51 day of July, 2001, entered into by and 
het\Veen Ultrarnar Inc. ("Ultramar"), a Nevada corporation, and Oxbow Carbon & 
?vlinerals Holdings, Inc., a Delaware corporation ("Oxbow"). 

Recitals 

A. The City of Long Beach, a municipal corporation, acting by and through 
its Board of Harbor Commissioners ("City"), and Ultramar entered into a Lease 
Agreement dated December 1, 2000, pursuant to Ordinance No. HD-1829 and Harbor 
Department Document No. HD-6406, adopted by the Board of Harbor Commissioners of 
the City of Long Beach, as amended, whereby Ultrarnar was granted a lease of certain 
premises in the Harbor District of the City upon which premises is constructed certain 
bulk commodity stockpiling and storage facilities (referred to herein as amended as the 
"Lease"). 

B. Ultramar and Oxbow have concurrently with this Sublease entered into an 
agreement with respect to tbe purchase by Oxbow of petroleum coke produced by 
Ultramar's Wilmington, Cali fomia, refinery which agreement is referred to herein as the 
"Coke Sales At:reement"; and 

C. To facilitate the delivery, storage, and shipment of petrole11m cnkc 
purchased by Oxbow from Ultramar, Oxbow and Ultramar are entering into this Sublease 
for the premises described in the Lease. 

NOV/, THEREFORE, in consideration of the mutual covenants contained herein, 
Ultramar and Oxbow hereby agree as follows: 

l. Description of Premises. Ultramar subleases to Oxbow, and Oxbow 
s1.1bleases from Ultramar on the terms and conditions herein set forth, that certain real 
property and improvements, more particularly described in Section 2 of the Lease, 
together with all easements, licenses and appurtenant rights of Ultramar in, to, under or 
pursuant to the Lease, and all coke handling equipment or related improvements of 
Ultramar located thereon (collectively, the "Premises"). Ultramar is aware of no material 
impediments as to the Premises' suitability to the commercial transaction contemplated in 
the Coke Sales Agreement and Sublease. 

2. ?vlaster Lease. 

A. This S11hlease is expressly subject to all of the terms of the Lease. The 
Lease. including all amendments thereto, is incorporated herein in its entirety by this 
reference, and is attached to this Sublease as Exhihi.LA- During the term hereof. Oxbow 
hereby expressly assumes and shall perform each and a~l of the covenants and obligat1nns 
of the Lease to be performed by Ultramar thereunder. except that Ultramar retains the 
obligation to pay the base monthly land rent as set forth in Section 5 of the Lease. 
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Ultramar extends to Oxbovr only the rights granted to Ultramar under the Lease, to the 
extent those rights change or are terminated, Oxbow's rights shall so change or tenninate. 

B. In the event there are amendments or potential amendments to the Lease 
during the effective term of this Sublease, Ultramar shall notify Oxbow as soon as 
practicable. If such amendments are executed by U!tramar and not suitable to Oxbow, 
Oxbow may tenninate this Sublease with 90 days prior written notice. 

C. Ultramar ha,<; no actual notice or actual knowledge that it is in default of or 
is aware of the existence of a potential default under the Lease, as of the effective date of 
this Sublease. 

3. Term. 

A. Subject to subsections B. and C. of this Section 3., the tenn of this 
Sublease shall be for a period of five years, commencing July l, 2001, and terminatmg on 
June 30, 2006, unless extended as described in Section 5 ofthis Sublease. 

B. The commencement of the effectiveness of the term of this Sublease is 
subject to approval by City. In the event City declines or fails to approve this Sublease, 
this Sublease shall have no force or effect. Oxbow shall have no legal recourse if 
U1tT3.mar pursues other sub lessees or potential sub lessees for the coke barn. 

C. If the Coke Sales Agreement is terminated then this Sublease shall also 
terminate. 

4. Obligation to Throughput. Oxbow assumes and agrees to comply with 
and meet the throughput requirements set forth in the Lease. Oxbow assumes the 
obligation to pay the tariff and other wharfage charges under the Lease (including the 
guaranteed minimum aggregate throughput), with these amounts to be reimbursed by 
1Jltramar, provided, however, that if the guaranteed minimum aggregate throughput 
under the Lease is not met, then Ultramar will not reimburse such amounts. Should 
Ultramar not produce sufhcient coke to meet the guaranteed minimum aggregate 
throughput, then any costs associated with the failure to meet the guaranteed minimnm 
aggregate throughput will be for Ultramar's account. 

5. Alterations and Additions. 

A. Con~rruction ofNew Coke Barn. 

(1) Constmctinn Standarrls. Oxbow agrees to build a new coke bam (the 
"Ne'v Bam") on the Premises in accordance with the Project Description attached as 
Exhibit B ro this Sublease and in accordance with the requirements set forth in the Lease. 
Oxbow expressly assumes lessee's obligations under Section 7 of the Lease regarding the 
construction of the 0Je,>./ Bam. Constmction of the New Barn will be in accordance \Viih 
(a) plans and specifications previously submitted to and approved in writing by Ultramar 

: .) 



and the City, (b) the covenants and conditions of the Lease, and (c) all necessary permits 
required by law, Ultramar andJor the City. Oxbow and Ultramar shall mutually agr:>e in 
writing on a budget and limeline for construction of the New· Bam, which shall adrlrcss 
the process for handling change orders required by Ultrarnar or the City. The parties 
agree to amend this Sublease once such budget and timeline has been agreed to so that 
such budget and timeline is included as Exhibit D to this Sublease. 

(2) Pote_DlLaL~~~D5.iQ:ns of Agreements. If the total construction cost of the 
"Gev,· Barn ("Constn1c6on Cost") is at or below the agreed upon budgeted amount for 
construction (plus the amount, if any, of any change orders required by Ultramar or the 
City), then, at Oxbow's request, Ultramar will enter into amendments extending this 
Sublease and the Coke Sales Agreement on the same terms and conditions for an 
additional 12 months. If the constn1ction of the Nc.'v Barn is complete by the deadline set 
for1h in the agreed upon constnJction timeline (as adjusted to provide for change orders 
required by Ultramar or the City and any event of Force Majeure), then, at Oxbow's 
request, Ultramar will enter into amendments extending this Sublease and the Coke Sales 
.Agreement on the same tenns and conditions for an additional 12 .months. Subject to 
Oxbow's satisfaction of the above requirements, Oxbow will be entitled, pursuant to this 
section, to a 24-month extension if both of the above requirements are met, a 12-month 
extension if one of the abcwe requirements is met, or no extension if neither requirement 
is met. 

(3) Pay1nent of Construction Costs. Oxbow will pay all construction and 
related costs in coru1ection with the New Barn. Construction Cost minus $1.5 million is 
referred to as the "Ultramar Cost." The Ultramar Cost plus 8.5% annual interest will be 
amortized over the then-remaining te.nn of the Sublease in equal monthly payments and 
will be calculated ("Monthlv Amortization Amount") as shown on Exhibit C. The parties 
will agree in writing on the amount of the UJtra.mar Cost and the amortization schedule 
thereof. Beginning with commencement of commercial operations of the New Barn, the 
i'vfonthly Amortization .-'\.mount will be credited each month against the amount payable 
by Oxbow for purchases of coke under the Coke Sales Agreement. If this Sublease is 
terminated before the Ultra.mar Cost has been fully credited as described above, Ultramar 
will pay to Oxbow the remaining unamonized balance of the Ultramar Cost. Upon 
completion, the New Barn and all associated equipment will become the property of 
U1tramar. 

B. Subject to the tcnns and provisions of the Lease, Oxbow may, at its s0le 
cost and expense, construct, erect, and install additional improvements and may make 
alterations to the improvements presently located on the Premises provided, however, 
that no such alteration, addition, or improvement shall be installed, erected, constructed 
or made except in accordance with (a) plans and specifications previonsly submJtterl to 
Ultramar and thereafter approved in writing by the City and Ultramar prior to the 
undertaking of the alteration, addition, or improvement. and (b) the covenants and 
conditions of the Lease and this Sublease. and (c) all necessary permits required by lac\', 
UltrJmar andlor the (Jty. The nght of approval of any such alteration. addition. or 
improvement shall be within Ultramar's and the City's sole independent discretion. 



,. 
' r: 

·' 
.-! ., 

" F l ;:- p ,, c N 
r 

~ •' " 
r· n p p h 

,. 
! Cl ~ k ,1; •) ! r\l ,-, ') u ' 

h \) ij 
' r. L - " c - ~ ,.J .. \./ .I ,. •) ~ J ,_i .) ~ i ~ .. ,! _, 

6. Maintenance and Repairs. At the onset of this Sublease, Oxbow has 
inspected the Premises and during the term shall be responsible for. subject to 
reimbursement as set forth below, and pay for all costs associaied with the Premises, 
including. but not limited to, the cost of normal repair and maintenance of the toke 
storage facilities and the coke handling equipment, all electrical power and utilities, and 
any and all penn it fees. Oxbow shall keep and maintain the Premises and a 1l 
improvements of any kind whatsoever thereon in as good repair and condition. as when 
received and shall make all necessary repairs and alterations thereto and perfonn a1l 
ntcessary mainten(lnce thereof. All maintenance and repairs will be made upon 
consultation and approval by Ultramar, and will be for account of Ultramar. During the 
te-rm of this Sublease, Oxbov.,; shall invoice Ultramar for reimbursement of charges set 
forth in the section. Ultramar shall also bear the cost for parts, whether for gear boxes, 
major electrical motors, belts or other parts, stevedore labor charges for re-pair of belts, 
cleanup, routine equipment servicing and routine maintenance. Nol:\vithstanding the 
foregoing, Oxbow will assign to Ultramar all warranties it receives for the improvements 
and equipment it installs. 

In the event Oxbow fails to make any repair or perform any maintenance requ1red 
hereunder, Ultramar, after ten (10) days written notice, may make such repairs or perform 
s11ch maintenance as it deems necessary and such failure may be deemed a default under 
this Sublease. For repair or maintenance necessa!y for the immediate continued 
operation of the coke bam, the notice period above shall be shortened to 24 hours. 

7. Liability Insurance. Oxbow shal1 procure and maintain, while this 
Sublease is in effect, a pohcy or policies of insurance complying with the requirements 
set forth in paragraph 14 of the Lease. Additionally, the specified policy or policies shall 
pnwide thM Ultramilr, its affiliates, and each of their officers, directors, and employees 
shall be named additional insureds, will include a waiver of subrogation in favor of such 
named additional insureds, and will be primary to any other insurance carried by 
Ultramar. Oxbow shall deliver a certificate evidencing the above insurance to Ultramar 
within 5 days from the date Oxbow execntes this Suhlease, and thereafter prior to the 
expiration of any existing certificate. Oxbow shall require its insurance carriers to 
provide to Ultramar 30 days prior written notice of cancellation or termination of ~mch 
insurance. The procuring of such po]icy or policies of insurance shall not be constr11ed as 
a limitation in any respect of Oxbow's obligations under paragraph 13 or any other 
provision of the Lease, or any provisions of this Sublease. 

8. Damage or Desm1ction 

A In the event of the destruction or substantial damage ro the Premises or to 
my of the improvements installed upon the Premises which are required and necessary 
for coke handling and storage, then to the extent that the coke bam is unusable for 
acceptance, storage or removal of coke and such destruction or damage resulis from acts 
or omissions solely on the part of Ultramar, its employees, agents or workers, rhen 
Ultramar shall be responsible for any charges for guaranteed minimum aggregate 
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throughput under the Lease to the extent so related. In the event such destruct10n or 
substantial damage results from any act other than the sole acts or omissions ofUltramar, 
its employees, agents or workers, Oxbow shall be responsible for such minimum 
throughput charges wi1hout reimbursement from Ultrarnar. Repair or replacement costs 
shall be borne bv Oxbow with reimbursement from Ultramar, except, however, for 
damage or destmction for which Ultram(lr is entitled to indemnification from Oxbow 

pursuant to this Sublease. 

B. Ultramar. at its sole reasonable discretion, may pariicipate in any 
constnJction of. improvement to, or repair of the Premises. All repair or replacement 
work shall be completed as expeditiously as possible with consideration to economic 
expenditures. 

9. Condemnation. Ultramar shall be solely entitled to any condemnation 
award or sum paid in lieu thereof for any takjng of the Premises by eminent domain 
proceedings except such awards which are separately stated as due solely to Oxbo\.\'. 
Provided, however, that to the extent an award to Ultrarnar contains a component as 
compensation for the value of the New Bam and if any .separate award to Oxbow does 
not reimburse Oxbow for the cost to construct the New Barn, then Ultramar sh;J.ll 
reimburse to Oxbow any remaining unamortized Ultramar Cost at the time of the award. 
In the event the Cniteci States Government, the State of California, the City, or any 
agency or instrumentali\y of said governments, shall by condemnation or otherwise, take 
title to or possession of the Premises or a substantial part thereof, thereby substantially 
impairing the use of the Premises, either party at its option may terminate this Sublease as 
of rhe date of such taking, and all further obligations of the parties shall end, except as to 
liabilities which shall theretofore have accrued. 

10. Indemnity. Oxbow shall indemnify and hold ham1less Ultramar from and 
against any and all claims for injury or death to persons or damage to property arising 
from the conduct of Oxbow's business or from any activity, work or things done, 
pennitted or suffered in or about the Premises, or arising from any acts or omissions of 
Oxbow, or any of Oxbow's agents, conTractors, employees, assignees, sublessees, 
licensees or permittees, and from and against all costs, reasonable attorneys' fees, 
expenses and liabilities incurred in the defense of any such claim or action or proceeding 
brought thereon. Notwithstanding anything contained herein to the contrary, Oxbow 
shall have no obligation to indemnify Ultramar foT injury, death or damages arising from 
the sole acts or omissions of Ultramar, its agents, servants, or employees. Ultramar shall 
indemnify and hold hannless Oxbow for its claims, damages, personal injury or property 
damage aJising from the sole acts or omissions ofUJtrarnar. Oxbow, as a material part of 
the consideration to '\.Jitramar, hereby assumes all risk of damage to the property of 
Oxbow or injury to its employees in, upon or about the Premises arising from any cause 
except from the sole acts or omissions of Ultramar, its agents, servants, or employees, 
and Oxbow hereby '.:vaives all cl3im.s in respect thereof against Ultramar except as herein 
provided. 

~! ~ 
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11. Assienment and Subletting. Oxbow shall not, voluntarily or by operation 
of law, assign, transfer, m0rtgage, sublet or license this Sublease without the prior 
independent written consent of the City and Ultramar; provided, however, that Oxbo'-1.' 
may assign this Sublease to its wholly owned subsidiary, Oxbow Carbon & l'vfincrais 
LLC. withour Ultramar's prior written consent by providing UHramar with written notice 
of such assignment; provided further, however, an assignment of this Sublease by Oxbow 
shall not relieve Oxbow from liability to the non-assigning party for any non
performance hereunder; provided, further still, any such assignment, shall not be effective 
'vithout the prior wtitten consent of the City. Any attempted assignment, transfer, 
mortgage, encumbrance, subletting, licensing, or permitting without such consent shall he 
void, and shall constitute a breach of this Sublease. Neither this Sublease nor any interest 
herein shall be assignable or transferable in proceedings in attachment, garnishment or 
execution again::t OxboY•.r, or in voluntary or involuntary proceedings in bankn1ptcy or 
insolvency or receivership, taken by or against Oxbow or by a process of law, and 
possession of the whole or any part of the Premises shall not be divested from Oxbow in 
such proceedings or by any process of law without the written consent of the City and 
Ultramar. Any breach of the provisions of this Section shall cause this Sublease to 
terminate immediately at the option of Ultramar. The acceptance of rent by Ultramar 
from any purported assignee shall not be deemed to be a waiver by Ultrarnar of any 
provision hereof. Consent to one assignment, subletting, or other transfer shall not be 
deemed to be consent to any subsequent transfer. 

12. Environmental Compliance. Oxbow, at its sole expense, agrees to comply 
with all federal, state and local laws, rules and regulations covering Oxbow's handling, 
transprwtation, storage, discharge, or sale of coke from or upon the Premises, or Oxbnw's 
other use of the Premises subject to this Sublease, including, without limitation, laws 
governing air, water, cnvironm<ental and health q11ality or protection, and product labeling 
requirements (herein referred to in their entirety as "environmental regulations"). 
Ultran1ar shall not be responsible for any failure of Oxbow to comply with such 
environmental regulations or for any losses, damages, fines or expenses arising as a result 
0f breach of or failme to comply with the environmental regulations or the requirements 
of this Section \In less such was caused by the acts of Ultramar or Ultramar's omissions to 
act when it had a contractual or legal obbgation to act. Each party further agrees to 
indemnify and hold harmless the other from any such losses, damages, fines, or expenses, 
including any reasonable attorneys' fees a,>ising as a result of the responsibilities set fo11h 
herein. Oxhow shall be responsible and liable under this paragraph only with respect to 
the time period in which Oxbow occupied, operated or subleased the Prrmises. Oxbow 
shall not have any responsibility or liability for the acts or omissions of pre<iecessor 
Sublessees or par1ies or for the contributory negligence, omissions or acts of Ultramar 
with respect to the matters addressed in this Section. 

13. RemerliPc: Tn (;1s~ OfDefanlt 

A. If, dnri!lg the tenn 0f this Sublease, any one or more of rhe following act:: 
or occunences (each an "Event of Default") shall happen: 

< 
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(1) Oxbow shall default in making any of the payments due under this 
Sublease and such default shall continue for a period of fifteen (15) days after written 
notice from U1tramar that such pa;rrment is due and unpaid; 

(2) Ultramar or Oxbow shall default in the performance of or compliance with 
any of the other covenants; agreements, terms or conditions of this Sublease to be 
performed by e]ther party, and such default shall continue for a pe1iod of fifteen (15) days 
after written notice thereof from the non-defaulting party, or, in the case of a default 
which cannot with due diligence be cured within fifteen (15) days, the defaulting party 
shall fail to proceed promptly (excepr for unavoidable delays) after the giving of such 
notice and with all due diligence to cure such default and thereafter to proseclJte the 
curing :hereofwith a11 due diligence (it being intended that as to a default not susceptible 
of being cured with due diligence within fifteen ( l 5) days, the time within which such 
default may be cmcd 5hall be extended for such period as may be reasonably necessary to 
permit the same to be cured with all due diligence, but not to exceed six months); 

0) A petition in banknJptcy, 'Nhether vo]unrary or involuntary, is filed as to 
Oxbow or Oxbow is adjudicated a bankrup1 or insolvent, or fiJes any petition or ans'.ve-r 
seeking any reorganization, composition, readjustment or similar relief under any present 
or future bankmptcy or other applicable Jaw, or seeks or consents to or acquiesces in the 
appointment of any trustee, receiver, or liquidator of Oxbow or any guarantor of this 
Sublease or of all or any substantial part of its properties or of all or any part of the 
Premises; or 

( 4) The Premise~ shall be abandoned by Oxbow for a period of thirty (30) 
clays or more; 

Then and dnring the continn3nr.e thereof, the nondefaulting party may, at its 0ption. 
enforce this Sublease, or while any such Event or Default shall continue, and 
notwithstanding the fact that the nondefaulting party may have any other remedy 
hereunder or at law or in equiry, by written notice to the defaulting party, designate a date 
not Jess than ten (10) days after the giving of such notice on which this Sublease shall 
tenninate; and thereupon, on such date the tenn of this Sublease and the estate hereby 
granted shall expire and terminate upon the date speci Ged in such notice with the same 
force and effect as if the elate specified in such notice 'Nere the date hereinbefore fixed for 
rhe e-xpiration of the Tenn of this Sublease, and all rights of the defaulting party 
hereunder, shall expire and tenninate, but the defaulting party shall remain liable as 
hereinilfter provided. 

Upon termination of this Sublease, U1tramar ar its option shall, notwithstanding 
any other provision of the Sublease, be entitled to recover from Oxbow monetary 
d:~mages as applicable to this Sublease and Coke Sales Agreement. If this Sublease is 
tcrmina!ed by Oxbow for default by Ultramar, Oxbow shall be entitled to damages 
applicable to this Sublease and rhe Coke Sales Ae-reement. 

i .i 
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B. A material default under the Coke Sales Agreement shall for all purposes 
be deemed to be a material default under this Sublease. Provided, however, that if the 
default remains uncured after the expiration of any applicable cure pc1iod under the Coke 
Sales Agreement, this Sublease and the Coke Sales Agreement shall be tmnimhlt: 
immediately by the non-defaulting party based on such Coke Sales Agreement default 
without application of any additional cure period set forth in this Sublease. 

D. If the Coke Sales Agreement is tenninated then th1s Sublease shall Jlso 
tenninate as of the same day. 

C. Oxbow shall be liable to and shall pay Ultramar for reasonable attorneys' 
fees, costs and expenses incurred by Ultramar in regaining possession of the Premises, in 
repairing or pntting the Premises in rentable condition, and in renting the Premises. 
Ultramar shall be liahle for reasonable attorneys' fees incurred by Oxbow due to default 
as described in this Section 13. 

14. Surrenrler nn Expiration or Termination. Upon tennination or expiration 
of this Sublease for any reason: (i) Oxbow shall peaceably quit and surrender the 
Premises to Ultramar, and Ultramar may, without further notice, enter upon, re-enter, 
possess, and repossess the same and again have and enjoy the Premises as if this Sublease 
had not been made; (ii) notv.rithstanding any provision herein to the contrary, but except 
a.s provided in (lii) below, Oxbow shall leave (or restore, as necessary) the Premises in as 
good a state and condition as the Premises were found as of the first day of this Subkase, 
exclusive of normal \vear and tear; (iii) regarding all improvements made to the Premises 
during the tem1 by Oxbow, Oxbow shall leave the improvements in place; and (iv) 
O'~<:bow shall cause the Premises to be free of all petroleum coke owned by Oxbow and 
Ultramar shall, at its election, thereafter take title to any petroleum coke remaining on the 
Premises. If Oxbow fails to perform as requested, Ultramar shall have the right to 
perfonn in its place and Oxbow agrees to pay the reasonable costs associated with such 
performance. Ultran1ar shall mitigate damages or expenses regarding coke remaining on 
the Premises to the extent that all proceeds received from the sale of such coke 
repossessed by Ultramar shall be applied to Oxbow's account balance (after recovery of 
applicable expenses). 

15. Notices. All documents to be delivered and all notices which any pa.rty 
hereto desires to give to another party shall be in writing and shall be given by personal 
delivery. by facsimile with proof of transmission, by e-mail or by registered or certified 
mail, postage prepaid, return receipt requested, addressed as follows: 

Ultramar: Ultramar Inc. 
2402 E. i\naheim Street 
Wilmington, CA 90744 
Attn: Refinery Manager 
Fax: 562-495-5412 
E-mail: tom_gipe@udscorp.con 
Phone: 5n2-L19l-fi637 

(' J .J 
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with a copy to: 

Oxbow: 

with a copy to: 

~ v ._, 

Valero Companies 
Attn: Mr. Mark Williams 
Marketing Director- Specialty Products 
One Valero Place 
San Antomo, TX 78212-3186 
Fax: 210-3 70-2853 
E-mail: ;VI ark. Williams(a.;valero.com 
Phone: 210-370-2774 

Oxbow Carbon & 1\Jinerals Holdings, Inc. 
34 78 Buskirk Ave., Suite 346 
Pleasant Hill, CA 94523-4342 
Attn: Executive Vice President 
F<L'C 925-932-8920 
E-mail: larry_black@plhill.oxbow.com 
Phone: 925-932-0878 

J. Michael Smith, Esq. 
Oxbow Corporation 
1601 Forum Place, P-2 
West Palm Beach, FL 33401 
Fax: 561-640-8812 
E-mail: mike_smith@oxbow.com 
Phone: 561-640-8800 

p 

Notice shall be effechve the immediate next working day following facsimile 
transmission or hand dehvery and five calendar days after registered or certified mail or, 
in any event, upon receipt, whichever occurs first. 

A. California Law· to Apply. This Sublease shall be governed by and 
construed in accordance with the laws of the State of Cal1fomia. The parties agree that 
the courts located in Cahfomia (state or federal, as applicable) shall have exclusive 
jurisdiction over any dispute arising between the parties. 

B. Waiver. Any waiver, express or implied, of any breach of this Sublease 
shall not be considered a waiver of any subsequent breach. 

C. Time of Essence. Time is of the essence of this Sublease and every 
provision thereof. 

D. Attomevs' Fees. If a party hereto commences an action against another to 
fnforce any of the terms of this Sublease. upon entering of final judgment the prevailing 
party or panies shall be entitled to payment from the other party to this Agreement for 
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IN \VIT~""ESS WHEREOF, the parties hereto have executed this Sublease by duly 
a11th('\rized compe.ny representatives, on the date and year first above v . .:ritten. 

UL TR.Ai\IAR mC. 

By:;:{::;;£--~£~ 
JVilliam R. Klesse 
Exec·utive Vice President 

APPROI1D 

_JfL 

OXBO\V CARBON & rvfi'JERALS HOLDL\JGS, INC. 

By: Pr;;Zhf-c~ 
Name: f7 ~--1 ~\r-J A . ..-J7:'::1 
Title: e~; (I £.r-..l f A"'r-J !::, 

c.. (~. ~- r- e; r 2 ~~ r--J (,... c r-n c (:- ";_.. 
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1 THIRD AMENDMENT TO LEASE 

2 

3 THIS THIRD AMENDMENT TO LEASE ("Third Amendment") is made 

4 and entered into as of ---=M-=-=a:..:....y..___l=---:_4 __ , 2 0 07 , by and between the 

5 CITY OF LONG BEACH, a municipal corporation, acting by and through 

6 its Board of Harbor Commissioners ("City"), pursuant to Ordinance 

7 No. HD-1987 adopted by said Board at its meeting of 

8 April 9 , 2007, and ULTRAMAR. INC., a Nevada corporation 
--~~----~-----

9 ("Lessee") 

10 1. This Third Amendment is made and entered into with 

11 reference to the following facts and objectives: 

12 1.1 In a Lease dated December 1, 2000 (Harbor 

13 Document No. HD-6406), City leased the Premises located on 

14 Pier G in the Harbor District of the City of Long Beach for 

15 use as a petroleum coke storage facility. The Lease was 

16 amended on May 2, 2003 (HD-6406A) and June 10, 2004 (HD-6406B) 

17 (collectively, the "Amended Lease"). 

18 1.2 The parties intend by this Third Amendment to 

19 Lease to amend the compensation and insurance provisions of 

20 the Amended Lease. 

21 2. Effective January 1, 2006, paragraph 5 of the 

22 Amended Lease is hereby amended to read, in its entirety, as 

23 follows: 

24 

25 

26 

27 

28 

"5. COMPENSATION: As compensation for use of 

the Premises, Lessee shall pay to City, without 

deduction, setoff, prior notice or demand: ( i) monthly 

land rent; plus (ii) one hundred percent (100%) of all 

L: \APPS\CtyLaw32\WPDOCS\D031 \P003\ 00096523. WPD 
THIRD AMENDMENT TO LEASE [11/0B/06] 1 06-05687 

ULTRAMAR IIHD-64.06 [CMG} 

HD-6406C 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

charges set forth in City's Port of Long Beach Tariff No. 

4 ( 'Tariff' ) , as said Tariff now exists or may in the 

future be amended, which are applicable to the storage 

and movement of bulk commodities through the Premises, 

subject to a guaranteed minimum annual throughput. For 

the Second five-year segment of the term (January 1, 2006 

through December 31, 2010), the monthly land rent shall 

be $18,693 (subject to paragraph 5.1) and the guaranteed 

minimum annual throughput ('GMAT') for each year of the 

second five-year segment shall not be less than ninety 

percent (90%) of Lessee's coke production at its 

Wilmington refinery, subject to the throughput capacity 

of the Premises, but in no event less than 450,000 metric 

tons per year. Lessee shall provide or cause to be 

provided, whether through sublessee or otherwise, within 

ten ( 10) days following the end of each month: ( i) 

written reports to City's Finance Division verifying the 

throughput applicable to the storage and movements of 

bulk commodities through the Premises; and (ii) 

confirmation of Lessee's coke production at its 

Wilmington refinery. Further, on or before 

November 30, 2006, Lessee shall provide City with written 

reports verifying throughput and production (as described 

in the previous sentence) for the period January 1, 2001 

through December 31, 2005. 

"If the actual throughput for any year is less 

than the GMAT, Lessee shall pay to City, within thirty 

(30) days after the end of said year, without deduction, 

L: \APPS\CtyLaw32\WPDOCS\D031 \P003\ 00096523. WPD 
THIRD AMENDMENT TO LEASE (11/08/06] 2 06-05687 

ULTFIAMAR #HD-6406 [CMG] 
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setoff, prior notice or demand, a sum calculated by 

multiplying the difference between the GMAT and the 

actual throughput times the sum of the then-current 

applicable wharfage and shiploader charges established in 

City's Tariff No. 4, Items 356 and 515. 

"5.1 The monthly land rent shall be 

adjusted for each year of the term and for each 

year of each Option Period, if exercised. Said 

adjustment shall be made by comparing the Consumer 

Price Index for All Urban Consumers (base year 

1982=100) for Los Angeles-Riverside-Orange County, 

published by the United States Department of Labor, 

Bureau of Labor Statistics ( 'Index' ) , which is 

published for the date nearest the beginning of the 

new segment of the term ('Current Index'), with the 

Index published nearest the date of commencement of 
-----~--··------ ·-----~-- .. -- ·-------·--·------- --~-------- --------------- - -----------------·--------·--·--- -----------------

the original lease term ('Beginning Index') . If 

the Current Index has increased over the Beginning 

Index, the monthly land rent for the years in the 

then-current segment of the term shall be set by 

multiplying the monthly land rent set forth above 

by a fraction, the numerator of which is the 

Current Index and the denominator of which is the 

Beg~nning Index; provided, in no event shall the 

monthly land rent be less than the monthly land 

rent for the previous year. If the Index is 

discontinued or revised during the term, such other 

government index or computation shall be used in 

L: \APPS\CtyLaw32\WPDOCS\D031 \P003\00096523. WPD 
THIRD AMENDMENT TO LEASE [11/08/061 3 o6-0S6a7 
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1 order to obtain substantially the same result as if 

2 the Index had not been discontinued. 

3 "5.2 All delinquent installments of rent 

4 and other payments due the City shall bear interest 

5 at the rate then in effect in Tariff No. 4 for 

6 delinquent payments and shall be subject to the 

7 penalty provisions of Tariff No. 4. Rent payments 

8 are delinquent if remaining unpaid on the tenth 

9 calendar day of the month for which due. Tariff 

10 charges are due as accrued, and any deficiency in 

11 the GMAT is due within thirty days after the 

12 conclusion of the period to which it is applicable . 

13 With the exception of rent payments, all invoices 

14 issued by City are due and payable upon 

15 presentation, and any such invoice remaining unpaid 

16 the thirtieth day after the date of issue shall be 

17 considered delinquent." 

18 

19 3. Effective upon execution of this Third Amendment, 

20 paragraph 14 of the Amended Lease is hereby amended to read, in its 

21 entirety, as follows: 

22 

23 

24 

25 

26 

27 

28 

"14. As a condition precedent to the 

effectiveness of the Lease, Lessee shall procure and 

maintain in full force and effect during the term of the 

Lease, the following policies of insurance. 

(a} Commercial General Liability 

Insurance which affords coverage at least as broad 

L: \APPS\CtyLaw32\WPDOCS\D031 \P003\00096523. WPD 
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as Insurance Services Office 'occurrence' from 

CG 00 01 with minimum limits of $5,000,000 per 

occurrence, and if written with an aggregate, the 

aggregate shall be double the per occurrence limit. 

The policy shall contain no provisions or 

endorsements limiting coverage for (1) products -

completed operations; ( 2) contractual liability; 

(3) independent contractors; (4) third party action 

over claims; (5) explosion, collapse or underground 

hazard (XCU), if there is exposure; and (6) defense 

costs shall be excess of limits. 

(b) Automobile Liability Insurance with 

coverage at least as broad as Insurance Services 

Office Form CA 0001 covering 'Any Auto' (Symbol 1) 

with minimum limits of $1,000,000 each accident. 

(c) Sudden and accidental pollution 

liability insurance, including coverage for 

clean-up costs, with a minimum limit of $5,000,000 

and $10,000,000 total all losses. 

(d) Workers' Compensation Insurance, as 

required by the State of California and Employer's 

Liability Insurance with a limit of not less than 

$1,000,000 per accident for bodily injury and 

disease, and any required coverage under the U.S. 

Longshoremen's and Harbor Workers' Act (USL&H), 

Federal Employers Liability Act and Jones Act for 

employees performing services covered by said Acts. 

"Insurance policies will not be in compliance 

L: \APPS\CtyLaw32\WPDOCS\0031 \P003\00096523. WPD 
THIRD AMENDMENT TO LEASE [11/08/06] 

5 
06-05687 

ULTRAMP..R #HD-6406 [CMG] 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
..,. 
~ 

12 .c ~ 
~~M~ .... = 

§~t~::;l 13 §~~~ 
os,3~·=~ 
~ ... =::; ..... 14 o=•\CI 
~;;....~=~ 
...,.aJOeaGJ 
tE .... u = 
_cOVJJiO 15 o:t:~CJ"& 
~< .... ,., .. -

.c,.,=~ 
16 u"' gr 

--C-

""' 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

with the Lease if they include any limiting endorsement 

that have not been approved in writing by City. 

"The policy or policies of insurance for 

Commercial General Liability, Automobile Liability 

Insurance and Sudden and Accidental Pollution Liability 

shall contain the following provisions or be endorsed to 

provide the following: 

(1) The Indemnified Parties shall be 

additional insureds with regard to 

liability and defense of suits or claims 

arising out of the Lease . 

Additional insured endorsements shall not: 

(1) Be limited to ongoing operations; 

(2) Exclude contractual liability; 

( 3) Restrict coverage to the sole 

liability of Lessee; 

(4) Contain any other exclusion contrary 

to the Lease. 

(2) This insurance shall be primary and any 

other insurance, deductible, or 

self-insurance maintained by the 

Indemnified Parties shall not contribute 

with this primary insurance. 

(3) The policy shall not be canceled or the 

coverage reduced until a thirty (30) day 

L: \APPS\CtyLaw32\WPDOCS\D031 \ P003\ 00096523. WPD 
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written notice of cancellation has been 

served upon the Executive Director of the 

Harbor Department except notice of ten 
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(10) days shall be allowed for 

non-payment of premium. 

"The policy or policies of insurance for 

Workers' Compensation shall be endorsed, as follows: 

(1) A waiver of subrogation stating that the 

insurer waives all rights of subrogation 

against the Indemnified Parties. 

(2) The policy or policies shall not be 

canceled or coverage reduced until a 

thirty (30) day written notice of 

cancellation has been served upon the 

Executive Director of the Harbor except 

notice of ten (10) days shall be allowed 

for non-payment of premium. 

"Any deductible or self-insured retention must 

be approved in writing by the Executive Director and 

shall protect the Indemnified Parties in the same manner 

and to the same extent as they would have been protected 

had the policy or policies not contained a deductible or 

self-insured retention. Any deductible or self-insured 

retention must be approved in writing in accordance with 

the Harbor Insurance Guide. 

"Lessee shall deliver either certified copies 

of the required policies or endorsements on forms 

approved by the City ('evidence of insurance') to the 

Executive Director for approval as to sufficiency and as 

to form. At least fifteen ( 15) days prior to the 

expiration of any such policy, evidence of insurance 

L: \APPS\CtyLaw32\WPDOCS\D031 \P003\00096523. WPD 
THIRD AMENDMENT TO LEASE [11/08/06] 7 06-05687 

ULTRAMAR #-HD-6406 [CMG] 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
..,.. 
"' 12 ..c ~ 

~"ENg ..,=o 
a=~~~ 13 a~:~ 
=j=·=~ 
~ .... C~N 14 . 0 =-\C) 
~ >-~=!e _ ... o= ... 
tiE ..... Uc 

.&JOrll..cfO 15 o:t:~CJ.g_ 
~:t:< = ... .., ... -
~..,=~ 

16 u.., ~ 
0 
..l 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

showing that such insurance coverage has been renewed or 

extended shall be filed with the Executive Director. If 

such coverage is canceled or reduced, Lessee shall, 

within ten (10) days after receipt of written notice of 

such cancellation or reduction of coverage, file with the 

Executive Director evidence of insurance showing that the 

required insurance has been reinstated or has been 

provided through another insurance company or companies. 

"The coverage provided shall apply to the 

obligations assumed by the Lessee under the indemnity 

provisions of this Lease, but this insurance provision in 

no way limits the indemnity provisions and the indemnity 

provisions in no way limit this insurance provision. 

"Lessee agrees to suspend and cease all 

operations hereunder during such period of time as the 

required insurance coverage is not in effect and evidence 

of insurance has not been approved by the City. The City 

shall have the right to withhold any payment due Lessee 

until Lessee has fully complied with the insurance 

provisions of this Lease. 

"Each such policy shall be from a company or 

companies with a current A.M. Best's rating of no less 

than A:VII and authorized to do business in the State of 

California, or otherwise allowed to place insurance 

through surplus line brokers under applicable provisions 

of the California Insurance Code or any federal law. Any 

other rating must be approved in writing in accordance 

with the Harbor Insurance Guide. 
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"If coverage is written on a claims-made basis, 

the retroactive date on such insurance and all subsequent 

insurance shall coincide with or precede the effective 

date of the Lease and continuous coverage shall be 

maintained or Lessee shall obtain and submit to City an 

extended reporting period endorsement for a period of at 

least three (3) years from termination or expiration of 

this Lease. 

"Upon expiration or termination of coverage of 

required insurance, Contractor shall procure and submit 

to City evidence of 'tail' coverage or an extended 

reporting coverage period endorsement for the period of 

at least three (3) years from termination or expiration 

of this Lease. 

"In addition to procuring the above insurance, 

Lessee shall be responsible for causing sublessees to 

purchase insurance specified in (a), (b) (c) and (d) 

above in compliance with the terms of the Lease. If 

Lessee does not obtain evidence of the required 

insurance, Lessee's required limits of Liability shall be 

increased by 50%." 

II 

II 

II 

II 

II 

II 
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1 4. Except as expressly provided in this Third 

2 Amendment, the terms and conditions of the Amended Lease remain 

3 unchanged and in full force and effect. 

4 ULTRAMAR INC., a Nevada corporation 
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--~~----~-------------

CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Boar1~Xf Harbo.· r Commissioners 

By: //~L- -fuv 

CITY 

,j Richard D. Steinke, 
Executive Director 

Long Beach Harbor Department 

The foregoing document is hereby approved as to form. 

~ __ 5-1_\_, 200f 

CMG:rjr 11/08/06 #06-05687 

By: 
Deputy 
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}0 personally known to me 

MOLLY B.ARNES 
Notary Public 

STATE OF TEXAS 

Place Notary Seal Above 

D (or proved to me on the basis of satisfactory evidence) 

to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

OPTIONAL------~-----------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: 

DocumentDate: ______________________ NumberofPages: _________ _ 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer(s) 
Signer's Name: _____________ ___ 
0 Individual 
0 Corporate Officer - Title(s): 
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: 

Signer Is Representing: 

-· 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: 
0 Individual 
0 Corporate Officer - Title(s): ________ _ 
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other: _________ _ 

Signer Is Representing: 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 
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1 LEASE 

2 

3 THIS LEASE ("Lease") is made and entered into as of the 

4 4th day of November, 1999, by and between the CITY OF LONG BEACH, 

5 a municipal corporation, acting by and through its Board of Harbor 

6 Commissioners ("City"), pursuant to Ordinance No. HD-1804, adopted 

7 by the Board at its meeting of October 4, 1999, and APPLIED 

8 INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation 

9 ("Lessee") . 

10 

11 

12 

13 

14 

15 

16 

17 
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19 

20 

21 
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24 

25 

26 

27 

28 

l. RECITALS 

1.1 As a result of negotiations, Lessee has agreed to 

lease from City certain improved real property commonly known 

as 1140 Pier G Avenue in the Harbor District of the City of 

Long Beach and purchase the coke shed located thereon. 

1.2 The parties intend by this Lease to set forth the 

terms, covenants and conditions of the Lease. 

2. PREMISES 

2.1 Lease of Premises. City leases to Lessee and Lessee 

accepts a lease of the premises ("Premises") described in 

Exhibit "A" attached hereto and incorporated herein by this 

reference. The Premises consists of approximately 177,820 

square feet of land. The Premises are leased to Lessee on an 

"as is" basis. 

2 .1.1 There are excepted and reserved from the 

Premises all minerals and mineral rights of every kind 

and character now known to exist or hereafter discovered, 

including, without limitation, oil, gas and water rights, 

together with the full, exclusive and perpetual rights to 

2 
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explore for, remove and dispose of said minerals from the 

Premises without, however, the right of surface entry 

upon the Premises for such purposes. 

2 .1.2 This Lease, and all rights granted to 

Lessee hereunder, are subject to restrictions, 

reservations, conditions and encumbrances of record, 

including, without limitation, the trusts and limitations 

set forth in Chapter 676, Statutes of 1911; Chapter 102, 

Statutes of 1925; Chapter 158, Statutes of 1935; Chapter 

29, Statutes of 1956, First Extraordinary Session; 

Chapter 138, Statutes of 1964, First Extraordinary 

Session; and the Federal navigational servitude. 

2 .1. 3 The Premises shall be subject to rights of 

way for such sewers, storm drains, pipelines, conduits 

and for such telephone, telegraph, light, heat, power or 

water lines as may from time to time be determined by the 

Board of Harbor Commissioners. 

2.2 Purchase of Improvements. City sells to Lessee and 

Lessee purchases, on an "as is" basis, the improvements 

situated on the Premises ("Improvements") as listed and 

described in Exhibit "B" attached hereto and incorporated 

herein by this reference. The purchase price for the 

Improvements is One Dollar ( $1. 0 0) payable in full upon 

execution of this Lease. Title to the Improvements will be 

transferred from City to Lessee by bill of sale in the form of 

Exhibit "C" attached hereto. 

3. TERM 

The term of this Lease shall be for a period of twenty 

3 



1 (20) years commencing on the effective date as defined in paragraph 

2 23.13 below. 

3 4. USE OF PREMISES 

4 4.1 The Premises shall be used for the operation of a 

5 proprietary facility for the receipt, handling, loading, 

6 unloading, storage, transporting, marketing and other 

7 disposition of coke or other dry bulk commodities derived from 

8 petroleum or other hydrocarbon substances ("Commodities"). 

9 4.2 The Premises shall not be used for purposes other 

10 than those expressly permitted in this paragraph 4 without the 

11 prior written consent of the Executive Director of the Long 
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Beach Harbor Department ("Executive Director"). In no event 

shall the Premises be used for any purpose which shall 

interfere with commerce, navigation or fisheries or be 

inconsistent with the trusts and limitations now or hereafter 

imposed upon City and the Premises or in a manner which 

17 results in hazardous waste (as now or hereafter defined by the 

18 Administrator of the Environmental Protection Agency, the 

19 California Department of Health Services or such other persons 

20 or agencies responsible for the management of hazardous 

21 wastes) being deposited upon the Premises and entering the 

22 soil and water table underlying the Premises. 

23 5. RENTAL 

24 5.1 The Rent for the Premises shall be as follows: 

25 5.1.1 For ten (10) months immediately following the 

26 effective date of this Lease ("Construction Grace 

27 Period") or completion of construction of the Lessee 

28 Improvements, whichever occurs first ("Rent Commencement 

4 
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Date"), Lessee shall pay the sum of One Thousand Dollars 

($1,000.00) per month ("Construction Period Rent") in 

advance of the first day of each month without deduction 

setoff, prior notice or demand. If the effective date is 

a day other than the first day of a month then 

Construction Period Rent shall be prorated on the basis 

of a thirty (30) day month. For purposes of this 

subparagraph 5.1.1, construction of the Lessee 

Improvements shall be deemed completed when the Building 

Bureau of the City's Planning and Building Department 

issues a Certificate of Occupancy in accordance with the 

provisions of Chapter 18.16, Section 18.16.150 of the 

Long Beach Municipal Code. 

5 .1.2 Subject to the provisions of subparagraph 

5.2, Lessee shall pay to City, as rental for the use of 

the Premises, without deduction, setoff, prior notice or 

demand, the sum of Twenty-Two Thousand Nine Hundred 

Sixty-Eight Dollars and 00/100 ($22,968.00) per month 

("Monthly Rent") payable in advance on the first day of 

each month commencing on the Rent Commencement Date 

whether or not construction of the Lessee Improvements 

has been completed. If the Rent Commencement Date is a 

day other than the first day of a month then Monthly Rent 

shall be prorated on the basis of a thirty (30) day 

month. 

5.2 The Monthly Rent shall be adjusted annually on each 

anniversary of the effective date during the term ("adjustment 

date") without further action of the parties. Said adjustment 

5 
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shall be made by comparing the Consumer Price Index for All 

Urban Consumers (base year 1967=100) for Los Angeles-Long 

Beach-Anaheim, published by the United States Department of 

Labor, Bureau of Labor Statistics ("Index"), which is 

published for the date nearest the adjustment date ("Current 

Index") , with the Index published nearest March 1, 1999 

("Beginning Index"). If the Current Index has increased over 

the Beginning Index, the Monthly Rent for the then-current 

lease year shall be set by multiplying the Monthly Rent set 

forth above by a fraction, the numerator of which is the 

Current Index and the denominator of which is the Beginning 

Index; provided, in no event shall the Monthly Rent be less 

than the Monthly Rent in effect immediately preceding the 

adjustment date. The term "lease year" shall mean the twelve 

(12) consecutive calendar month period commencing on the 

adjustment date. If the Index is discontinued or revised 

during the term, such other government Index or computation 

shall be used in order to obtain substantially the same result 

as if the Index had not been discontinued. 

5.3 The Monthly Rent shall be adjusted by negotiations 

on each five (5) year anniversary of the effective date during 

the term ( "FMV adjustment date") . When the process is 

utilized, it establishes the rental ("Adjusted Rent") for the 

Premises for the sixth (6th) year until the end of the tenth 

(lOth) year, when the parties shall again invoke this 

adjustment process. 

5.3.1 In determining the Adjusted Rent, the parties 

shall take into consideration the character of the 

6 
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Premises, the value thereof, the fair rental value of 

similar premises devoted to a similar use, the terms, 

conditions and restrictions of this Lease, the tonnage 

handled at the Premises, the return to the City and any 

other facts and data necessary for a proper determination 

of said Adjusted Rent. In the event the parties cannot 

agree upon the Adjusted Rent, said adjusted rent shall be 

determined as provided in paragraph 5.3.2. 

5.3.2 Each party, at its cost, shall appoint a real 

estate appraiser with at least five {5) years' full time 

commercial appraisal experience in the area in which the 

premises are located and qualified as a member of M.A.I. 

to determine the minimum monthly rent for the lease year 

commencing on the FMV adjustment date. If a party does 

not appoint an appraiser within ten (10) calendar days 

after the other party has given notice of the name of its 

appraiser, the single appraiser appointed shall be the 

sole appraiser and shall determine said minimum monthly 

rent. Within ten (10) calendar days after the second 

appraiser has been appointed, they shall attempt to 

select a third appraiser meeting the qualifications 

stated in this paragraph. If they are unable to agree on 

the third appraiser, either of the parties, by giving ten 

(10) days' notice to the other party may apply to any 

judge of the Superior Court of the County of Los Angeles 

who shall select and appoint the third appraiser. Each 

of the parties shall bear one-half of the cost of 

appointing the third appraiser and of paying the third 

7 
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appraiser's fee. Within thirty (30) days after the 

selection of the third appraiser, each appraiser shall 

determine the fair market value of the Premises which 

fair market values shall be separately stated. The total 

of the fair market value of the Premises is referred to 

in this subparagraph as the "appraisal." In determining 

the fair market value of the Premises, the appraiser or 

appraisers shall consider the use to which the Premises 

are restricted under the provisions of paragraph 4 and 

shall not consider the highest and best use for the 

Premises without regard to the restrictions on use 

thereof under the provisions of paragraph 4. If, 

however, the low appraisal and/or the high appraisal 

are/is more than five percent (5%) lower and/or higher 

than the middle appraisal, the low appraisal and/or the 

high appraisal shall be disregarded. If only one 

appraisal is disregarded, the remaining two fair market 

values of the Premises shall be added together and shall 

be divided by two; the resulting quotients shall be 

multiplied by rate of return for land (expressed as a 

percentage) then approved by the Board of Harbor 

Commissioners; the resulting products shall be added 

together and divided by twelve (12) and the resulting 

quotient shall be the Monthly Rent for the lease year 

commencing on the first month following the FMV 

adjustment date. After the Monthly Rent has been set as 

provided in this paragraph, the appraiser or appraisers 

shall immediately notify the parties and the parties 

8 
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1 shall immediately execute a memorandum of adjustment of 

2 Monthly Rent. The annual CPI rent adjustments shall 

3 continue to be utilized throughout the term of this 

4 Lease. 

5 5. 4 Commencing on the first day of the month next 

6 succeeding the Rent Commencement Date, Lessee shall pay, or 

7 cause to be paid, to City, in addition to the Monthly Rent, 

8 the total amount of all applicable tariff charges accruing in 

9 connection with the movement of Lessee's bulk commodities to 

10 and from the Premises, under the schedule of rates covering 

11 the use of wharves and other facilities owned, controlled or 
~ 

.d 10 12 
~]~g 

=~t~~ 13 Q .... "3 c::!> 

§=="'" .s~·a"' 
~ .... :::a;N' 

14 Qa1o.;,IO 
-.i >. .. :a ~ 
t:eou~ 
.§~li.c_g 15 
~<==~]' 

.t>::; ~ ~ 
- !"\ .... 16 u = 

j 

operated by the City as set forth in the Port of Long Beach 

Tariff No. 4, as the same may now exist or is hereinafter 

amended or restated ("Tariff No. 4 ") . Lessee shall pay or 

cause to be paid to the City on or before the lOth day of the 

next succeeding month all of said tariff charges accruing 

17 during the preceding calendar month. 

18 5.4.1 Lessee shall file, or cause to be filed, with 

19 the Executive Director on forms provided or approved by 

20 City, on or before the tenth day following departure of 

21 a vessel owned, controlled or operated by Lessee onto or 

22 from which Lessee's bulk commodities have loaded or 

23 unloaded from the Premises a verified statement showing 

24 all applicable tariff charges which shall have accrued 

25 with reference to each such vessel. Lessee shall furnish 

26 any additional reports relating to its bulk commodities 

27 terminal operations when requested by City. 

28 5.4.2 Lessee guarantees that, during the initial 

9 



1 five-year segment of the term hereof, it will ship from 

2 the Premises a minimum of 300,000 metric tons of 

3 Commodities annually ("Guaranteed Minimum Annual 

4 Throughput"). If Lessee has not, by the end of a given 

5 year, shipped quantities of Commodities from the Premises 

6 at least equal to the Guaranteed Minimum Annual 

7 Throughput for that year, Lessee shall pay to City, 

8 within thirty (30) days after the end of said year, a sum 

9 calculated by multiplying the difference in quantity 

10 between the Guaranteed Annual Minimum Throughput and the 

11 actual annual quantity shipped times the then-current 
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applicable wharfage and shiploader charges established in 

Tariff No. 4, which sum would have been paid to City had 

such quantity of petroleum coke been shipped from the 

Premises during said year. 

5.4.2.1 If the Premises or the improvements to 

17 be constructed thereon are damaged or destroyed so as to 

18 render them wholly or partially untenantable or unfit for 

19 use or so as to make it impracticable for Lessee to make 

20 reasonably full use of the Premises for the authorized 

21 purposes, the Guaranteed Minimum Annual Throughput for 

22 the then-current year shall be adjusted according to the 

23 nature and extent of the damage sustained and the 

24 impairment of use. In the event the parties cannot agree 

25 upon the amount of such adjustment, the matter shall be 

26 submitted to final and binding arbitration before 

27 JAMS/ENDISPUTE, or its successor, pursuant to the United 

28 States Arbitration Act, 9 U.S.C. Sec. 1 et seq. Either 

10 



1 party may commence the arbitration process by filing a 

2 written demand for arbitration with JAMS/ENDISPUTE, with 

3 a copy to the other party. The arbitration will be 

4 conducted in accordance with the provisions of 

5 JAMS/ENDISPUTE's Comprehensive Arbitration Rules and 

6 Procedures in effect at the time of filing of the demand 

7 for arbitration. The parties will cooperate with 

8 JAMS/ENDISPUTE' s panel of neutrals, and in scheduling the 

9 arbitration proceedings. The parties covenant that they 

10 shall participate in the arbitration in good faith, and 

11 that they shall share equally in its costs. 
~ 
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5.4.2.2 If by reason of strikes or other labor 

disputes, lockouts, or other work stoppages occurring 

within the Harbor District of the City of Long Beach for 

a period in excess of thirty (30) consecutive days, 

Lessee is prevented from making substantial use of the 

17 Premises for the purposes authorized, then the Guaranteed 

18 Minimum Annual Throughput for the then-current year shall 

19 be proportionately adjusted in an amount determined by 

20 mutual agreement. In the event the parties cannot agree 

21 upon the amount of such adjustment, the matter shall be 

22 submitted to final and binding arbitration before 

23 JAMS/ENDISPUTE, or its successor, pursuant to the United 

24 States Arbitration Act, 9 U.S.C. Sec. 1 et seq. Either 

25 party may commence the arbitration process by filing a 

26 written demand for arbitration with JAMS/ENDISPUTE, with 

27 a copy to the other party. The arbitration will be 

28 conducted in accordance with the provisions of 

11 



1 JAMS/ENDISPUTE's Comprehensive Arbitration Rules and 

2 Procedures in eff~t at the time of filing of the demand 

3 for arbitration. The parties will cooperate with 

4 JAMS/ENDISPUTE' s panel of neutrals, and in scheduling the 

5 arbitration proceedings. The parties covenant that they 

6 shall participate in the arbitration in good faith, and 

7 that they shall share equally in its costs. 

8 5.4.2.3 The Guaranteed Minimum Annual 

9 Throughput shall be adjusted by negotiations on every 

10 fifth anniversary of the effective date during the term. 

11 6. CONSTRUCTION OF IMPROVEMENTS 
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6.1 Lessee shall not construct or make any improvements 

or alterations to the Premises without City's prior consent. 

6.1.1 City hereby consents, and Lessee agrees to 

make the improvements ("Lessee Improvements") described 

in Exhibit "D" attached hereto and incorporated herein by 

17 this reference to the coke storage facility ("Coke Shed") 

18 located on Pier G Avenue. Lessee shall expend a minimum 

19 ("Construction Minimum") of Three Million Dollars 

20 ($3,000,000.00) in completing the Lessee Improvements. 

21 In the event Lessee expends less than the Construction 

22 Minimum in connection with the Lessee Improvements, the 

23 difference shall be paid by Lessee to City within thirty 

24 (30) days of completion of the Lessee Improvements. 

25 6.2 All improvements or alterations shall be 

26 constructed, erected and installed in accordance with plans 

27 and specifications approved in writing by the Executive 

28 Director or his designee and shall be subject to such 

12 



1 conditions and limitations as may be set forth in the 

2 Development Permit. All such improvements or alterations 

3 shall also be constructed, erected or installed in accordance 

4 with applicable law including, but not limited to Rule 1158 

5 adopted by the Southern California Air Quality Management 

6 District, as the same may be amended. 

7 6. 3 The entire cost and expense of developing and 

8 constructing the Lessee Improvements or alterations shall be 

9 borne by Lessee. Lessee shall protect, defend, indemnify and 

10 hold City harmless from any liability whatsoever in connection 

11 with the development and construction of the Lessee 
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Improvements and alterations. 

6.4 No construction shall be commenced on the Premises 

by Lessee until Lessee has obtained the written approval of 

the Executive Director and has furnished City with a 

Completion Bond in the full amount of the cost of the 

17 Improvements. In lieu of this Completion Bond, City will 

18 accept the completion and payment bonds supplied by Lessee's 

19 contractor or contractors, provided said bonds are issued 

20 jointly to Lessee and City. Said bonds must be issued by a 

21 company qualified to do business in the State of California 

22 and acceptable to City. Said bonds shall be in a form 

23 acceptable to City and shall insure faithful and full 

24 observance and performance by Lessee of all the terms, 

25 conditions, covenants, and agreements relating to construction 

26 of improvements upon the Premises. The Completion Bond shall 

27 be in the amount and provide a penalty of one hundred percent 

28 (100%) of the value of the Lessee Improvements. 

13 



1 6.5 On or before the date of commencement of 

2 construction of any building, structure or other improvements 

3 on the Premises, Lessee shall file or cause to be filed with 

4 City, a Payment Bond executed by Lessee or Lessee's contractor 

5 and by a surety authorized to do business in the State of 

6 California as surety guaranteeing the construction of the 

7 building improvements, structures or other improvements to be 

8 constructed on the Premises. If said bond is executed by the 

9 Lessee's contractor, it shall name the Lessee and the City as 

10 joint obligees. The Payment Bond shall be in the amount and 

11 provide a penalty of one hundred percent (100%) of the full, 
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estimated cost of construction of the Lessee Improvements. 

6.6 The term of both bonds shall commence on or before 

the date of filing with City. The Completion Bond shall 

remain in effect until the date of completion of the work to 

the reasonable satisfaction of the Executive Director or his 
j 

17 designate. The Payment Bond shall remain in effect until the 

18 expiration of the period of filing a claim of lien as 

19 provided in Title 15 of Part 4 of Division 3 of the California 

20 Civil Code, and as hereafter amended, or if a claim of lien is 

21 filed, the expiration of the period for filing an action to 

22 foreclose such lien, or until the Premises are freed from the 

23 effect of such claim of lien and any action brought to 

24 foreclose such lien pursuant to the provisions of said Title 

25 15 of Part 4 or the lien is otherwise discharged. 

26 6. 7 In lieu of the Payment Bond and Completion Bond 

27 required in subparagraphs 6. 4 and 6. 5, above, Lessee may 

28 furnish cash, assignment of account, time certificate of 

14 



1 deposit, or letter of credit. 

2 7. ENVIRONMENTAL MATTERS 

3 7.1 Definitions 

4 7. 1. 1 For purposes of this Lease, "Environmental 

5 Law(s) 11 means the Comprehensive Environmental Response, 

6 Compensation, and Liability Act of 1980 as amended, 42 

7 U.S.C. Sections 9601 et seq., the Clean Air Act, as 

8 amended, 42 U.S.C. Sections 7401 et seq., the Resource 

9 Conservation and Recovery Act of 1976, 42 U.S.C. Sections 

10 2601 et seq., the Toxic Substances Control Act, 15 U.S.C. 

11 Sections 2601 et seq., the Hazardous Materials 
~ 
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Transportation Act, 49 U.S.C. 1801 et seq., the Clean 

Water Act, the 33 U.S.C. Sections 1251 et seq., 

Carpenter-Presley-Tanner Hazardous Substances Account 

Act, California Health & Safety Code Sections 25300, et 

seq. , the Porter-Cologne Water Quality Control Act, 

17 California Water Code Sections 13000 et seq., and Title 

18 23 Division 3, the regulations promulgated by the 

19 Southern California Air Quality Management District, 

20 Chapter 16 of the California Code of Regulations 

21 concerning underground storage tanks as said laws are 

22 supplemented or amended, the regulations promulgated 

23 pursuant to said laws, and any other federalr state or 

24 local law, statute, rule, regulation or ordinance which 

25 regulates or proscribes the use, storage, disposal, 

26 presence, cleanup, transportation or Release or 

27 threatened Release into the environment of Hazardous 

28 Material including, but not limited to Title 23, Division 

15 



1 3 of the California Code of Regulations concerning 

2 underground storage tanks. 

3 7 .1. 2 "Hazardous Material" means any substance 

4 which is (i) designated, defined, classified or regulated 

5 as a hazardous substance, hazardous material, hazardous 

6 waste, pollutant or contaminant under any Environmental 

7 Law, as currently in effect or as hereafter amended or 

8 enacted, (ii) a petroleum hydrocarbon, including crude or 

9 waste oil or any fraction thereof and all petroleum 

10 products and petroleum by-products, (iii) PCBs, ( i v) 

11 asbestos, (v) flammable explosives, (vi) infectious 
::; 
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materials or (vii) radioactive materials. As used 

herein, the term "Hazardous Materials" shall also include 

11 hazardous wastes" and "extremely hazardous wastes" as 

those terms have been defined by the Administrator of the 

U.S. Environmental Protection Agency, the California 

17 Department of Health Services, or any other person or 

18 agency having jurisdiction of the management of hazardous 

19 materials. 

20 7 .1. 3 "Release" means any spilling, leaking, 

21 pumping, pouring, emitting, discharging, injecting, 

22 escaping, leaching, dumping or disposing into the 

23 environment of any Hazardous Material (including the 

24 abandonment or discarding of barrels, containers, and 

25 other receptacles containing any Hazardous Material) . 

26 7.2 Compliance. 

27 7.2.1 Environmental Laws. Lessee shall comply 

28 with all applicable Environmental Laws related to 

16 



1 Lessee's use or occupancy of the Premises including but 

2 not limited to any laws regulating the use, storage, 

3 generation or disposal of Hazardous Materials. Lessee 

4 shall establish, maintain and observe a program of 

5 compliance with all applicable Environmental Laws. On or 

6 before commencement of business on the Premises, Lessee 

7 shall certify to the Executive Director that Lessee's 

8 operations comply with all applicable Environmental Laws; 

9 provided, however, that review and approval of the 

10 certification by the Executive Director shall not relieve 

11 Lessee of its independent obligation to comply with 
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Environmental Laws. Lessee shall monitor its compliance 

with Environmental Laws and immediately halt and correct 

any incident of noncompliance. 

7.2.2 Storage of Hazardous Materials. Lessee 

shall not cause or permit any Hazardous Material to be 

17 brought upon, kept or used in or about the Premises by 

18 Lessee, its agents, employees, contractors or invitees in 

19 a manner or for a purpose in violation of any 

20 Environmental Laws. 

21 7.2.3 Noncompliance. 

22 7.2.3.1 Incident of Noncompliance. In the event 

23 of an incident of noncompliance with the Environmental 

24 Laws, including a regulated Release, Lessee, at its 

25 cost, shall: (a) give City prompt notice of the 

26 incident, providing as much detail as possible; (b) as 

27 soon as possible, but no later than seventy-two ( 72) 

28 hours, after discovery of an incident of noncompliance 

17 



1 submit a written report to City, identifying, to the 

2 extent possible, the source or cause of the noncompliance 

3 and the method or action required to correct the problem; 

4 (c) cooperate with City or its designated agents or 

5 contractors with respect to the investigation of such 

6 problem; and (d) promptly commence remediation of the 

7 incident of non-compliance in accordance with applicable 

8 Environmental Laws and diligently prosecute the 

9 remediation plan to completion. Lessee shall furnish the 

10 Executive Director with copies of all waste manifests. 

11 The provisions of this subparagraph shall apply unless 
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Lessee can establish to the reasonable satisfaction of 

City that the incident of noncompliance was not caused by 

Lessee, its officers, agents, employees, contractors or 

invitees, or by any person or persons acting on behalf of 

Lessee and with Lessee's knowledge and consent, express 

17 or implied. 

18 7.2.4 Notice. For purposes of this paragraph 7, 

19 notice shall be given to the Executive Director. Lessee 

20 shall give such notice promptly following an incident of 

21 environmental noncompliance in person, by telephone or by 

22 facsimile followed by written notice in accordance with 

23 subparagraph 23.1 below. 

24 7.2.5 Costs. Lessee shall be liable for all 

25 costs, expenses, losses, damages, actions, claims, 

26 cleanup costs, penalties, assessments or fines arising 

27 from Lessee's failure to comply with the Environmental 

28 Laws including, but not limited to, a failure to comply 

18 



1 with any reporting requirements. 

2 7.2.6 Inspection Rights. Upon reasonable 

3 notice, and during normal business hours, City shall have 

4 the right to conduct periodic inspections and audits of 

5 Lessee's compliance with the Environmental Laws and 

6 management of Hazardous Materials on the 

7 Premises. Lessee shall have the right to have a 

8 representative present during any such inspection or 

9 audit. If City is required to notify any agency of any 

10 violations of Environmental Laws discovered during such 

11 audit, Lessee shall be given concurrent notice. City 
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acknowledges that it is not the intent of this paragraph 

7.2.6 to prohibit Lessee from conducting its operations 

and City shall use its best efforts to not unreasonably 

interfere with Lessee's operations. Lessee may conduct 

its operations according to the custom of the industry 

17 and all applicable laws so long as the use or presence of 

18 Hazardous Materials is strictly and properly handled, 

19 monitored and disposed of according to all Environmental 

20 Laws and the terms of this Lease. 

21 7.2.7 Environmental Indemnification. In partial 

22 performance of Lessee's obligations of indemnity under 

23 paragraph 13 below, Lessee at its sole cost and expense, 

24 shall indemnify, defend (with counsel acceptable to 

25 City) , protect and hold harmless City, the Board of 

26 Harbor Commissioners, and their respective agents, 

27 employees and officers, ("indemnified parties") from and 

28 against any and all claims, demands, losses, damages, 

19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
~ 

.::: 10 12 
~~~g 

r::c::q;~~ 
13 ~ CG'30\o ==~~"-:3 c::l ·a ., .::: .. ~ 

Cll";~~~ 14 ~ ~ . ~ 
t:~Ou~ .g ~ ll .::· .8 15 
a:<~~§ 

~:;:!c::l~ 
- .... CG 16 u r:: 

:3 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

liabilities, fines, penalties, charges, administrative 

and judicial proceedings, orders, judgments, remedial 

action and compliance requirements, enforcement and 

cleanup actions of any kind, and all costs and expenses 

incurred in connect ion therewith, including, without 

limitation, actual attorneys' fees and costs and expenses 

of all experts and consultants (collectively, the 

"Losses") , arising directly or indirectly, in whole or in 

part, out of (i) a Release of on, under or from the 

Premises after the date of this Lease from any source, 

( ii) the use, generation, manufacturing, production, 

handling, storage, transport, discharge or disposal of 

any Hazardous Material on or after the date of this Lease 

from, under or about the Premises, and (iii) the 

violation of any Environmental Laws. Lessee's 

obligations under this subparagraph 7.2.7 shall survive 

the expiration or earlier termination of this Lease. The 

provisions of this subparagraph shall apply unl~ss Lessee 

can establish to the reasonable satisfaction of City that 

a Loss was not caused by Lessee, its officers, agents, 

employees, contractors or invitees, or by any person or 

persons acting on behalf of Lessee and with Lessee's 

knowledge and consent, express or implied. 

8. MAINTENANCE AND REPAIR 

8.1 Lessee, at its cost, shall keep and maintain the 

Premises, including without limitation all buildings, structures, 

other improvements and surface paving, in good and substantial 

repair and condition and shall perform all necessary maintenance. 

20 
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8.2 Should Lessee fail to make any repairs or perform 

required maintenance within thirty (30) days after receipt of 

notice from City to do so, City may, but shall not be 

obligated to, make such repairs or perform such 

maintenance. Lessee agrees to reimburse City for the cost 

thereof within thirty (30) days after receipt of City's 

invoice therefor. City's cost shall include, but not be 

limited to, the cost of maintenance or repair or replacement 

of property neglected, damaged or destroyed, including direct 

and allocated costs for labor, materials, supervision, 

supplies, tools, taxes, transportation, administrative and 

general expense and other indirect or overhead expenses. In 

the event Lessee shall commence to prosecute and diligently 

make such repairs or shall begin to perform the required 

maintenance within the thirty (30) day period, City shall 

refrain from making such repairs or performing required 

maintenance and from making demand for such payment until the 

work has been completed by Lessee, and then only for such 

portion thereof as shall have been made or performed by 

City. The making of any repair or the performance or 

maintenance by City, which repair or maintenance is the 

responsibility of Lessee, shall in no event be construed as a 

waiver of Lessee's duty or obligation to make future repairs 

or perform required maintenance as provided in this Lease. 

8. 3 Lessee, at its cost, shall provide proper containers 

for trash and keep the PremLses free and clear of rubbish, 

debris and litter at all times. Lessee, at its cost, further 

agrees to keep and maintain all of the Premises in a safe, 

21 



1 clean, wholesome and sanitary condition under all applicable 

2 federal, state, local and other laws, rules, regulations and 

3 orders. No offensive refuse, matter, nor any substance 

4 constituting any unnecessary, unreasonable or unlawful fire 

5 hazard, nor material detrimental to the public health shall be 

6 permitted to be or remain on the Premises and Lessee shall 

7 prevent such material or matter from being or accumulating 

8 upon the Premises. 

9 8. 4 All fire protection sprinkler systems, standpipe 

10 systems, fire alarm systems, portable fire extinguishers and 

11 other fire-protective or extinguishing systems or appliances 
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which may be installed on the Premises shall be maintained by 

Lessee, at its cost, in an operative condition at all times. 

All repairs and servicing shall be made in accordance with the 

provisions of the Long Beach Municipal Code, Chapter 18.48 and 
~~=:l~ 
·-"" 1041 16 u c all revisions thereto. 
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17 8. 5 Lessee may provide personnel to accompany City's 

18 representatives on periodic inspections of the Premises to 

19 determine Lessee's compliance with the provisions of this 

20 Lease. 

21 9. OBSERVE APPLICABLE LAWS 

22 9.1 At all times in its use and occupancy of the 

23 Premises and in the conduct of its operations thereon, Lessee, 

24 at its cost, shall comply with all applicable federal, state, 

25 regional and municipal laws, ordinances and regulations 

26 (including but not limited to the City Charter, the Long Beach 

27 Municipal Code and Tariff No. 4) and obtain all requisite 

28 permits for the construction of improvements on the Premises 

22 



1 and for the conduct of its operations thereon. 

2 9.2 Without limiting the foregoing, Lessee shall comply 

3 with applicable provisions of the Americans with Disabilities 

4 Act (42 uses Sections 12101, et seq.) ("Act") and regulations 

5 promulgated pursuant thereto in Lessee's use of the Premises 

6 and operations conducted thereon. As between City and Lessee, 

7 Lessee shall be solely responsible for assuring that the 

8 Premises are in compliance with applicable provisions of said 

9 Act and related regulations. 

10 10. UTILITY CHARGES 

11 Lessee, at its cost, shall make arrangements for and pay 

for all utility installations and services furnished to or used by 

it, including without limitation gas, electricity, water, telephone 

service and trash collection and for all connection charges. 

11. TAXES 

Except where contested in good faith in· a court of 

17 appropriate jurisdiction, Lessee shall pay, prior to delinquency, 

18 all lawful taxes, assessments and other governmental or district 

19 charges that may be levied upon its property and improvements of 

20 any kind located on the Premises and upon the interest granted 

21 under this Lease. Lessee recognizes and understands that this 

22 Lease may create a possessory interest subject to property taxation 

23 and that Lessee may be subject to the payment of property taxes and 

24 assessments levied on such interest. Payment of any such 

25 possessory interest tax or assessment shall not reduce any 

26 compensation due City hereunder. 

27 12. MECHANICS' LIENS 

28 Lessee shall pay all costs for construction done by it or 



1 caused by it to be done on the Premises. Lessee shall keep the 

2 Premises free and clear of all mechanics' liens resulting from 

3 construction done by or for Lessee. Lessee shall have the right to 

4 contest the correctness or the validity of any such lien if, 

5 immediately on demand by City, Lessee procures and records a lien 

6 release bond issued by a corporation authorized to issue surety 

7 bonds in California in an amount equal to one and one-half times 

8 the amount of the claim of lien. The bond shall meet the 

9 requirements of Civil Code Section 3143 and shall provide for the 

10 payment of any sum that the claimant may recover on the claim 

11 (together with costs of suit, if claimant recovers in the action) . 
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17 Lessee, and the costs of defending against any such claim, 

18 including reasonable attorneys' fees. 

19 13. INDEMNIFICATION 

20 Lessee shall defend and indemnify the City of Long Beach, 

21 the Board of Harbor Commissioners (individually and collectively) 

22 and their officers and employees ("indemnified parties") harmless 

23 from and against any and all actions, suits, proceedings, claims 

24 and demands, loss, liens, costs, expense and liability of any kind 

25 and nature whatsoever ("claims"), for injury to or death of 

26 persons, or damage to property, including property owned by City, 

27 brought, made, filed against, imposed upon or sustained by the 

28 indemnified parties, or any of them, and arising from or 
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1 attributable to or caused, directly or indirectly: 

2 (i) by the use or condition of the Premises or the 

3 facility and improvements located thereon by Lessee, or from 

4 operations conducted thereon by Lessee, its officers, agents, 

5 employees, contractors or invitees, or by any person or 

6 persons acting on behalf of Lessee and with Lessee's knowledge 

7 and consent, express or implied; 

8 (ii) by reason of or arising out of the state of 

9 repair and maintenance of the Premises or the improvements and 

10 facilities located thereon by Lessee, or the construction, 

11 improvement or repair of the improvements and facilities on 
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the Premises by Lessee, its officers, agents, employees, 

contractors, or invitees, or by any person or persons acting 

on behalf of Lessee and with Lessee's knowledge and consent, 

express or implied; or 

(iii) by reason of injury to or death of employees 

17 of Lessee or others as a result of Lessee's failure or refusal 

18 to comply with the provisions of Section 6300 et seq. of the 

19 California Labor Code or any federal, state or local 

20 regulations or laws pertaining to the safety of the Premises 

21 or improvement and facilities located upon the Premises; 

22 The provisions of this paragraph 13 shall apply regardless ·of 

23 whether any act or omission of the indemnified parties, or any of 

24 them contributed thereto, but excluding any claim arising from or 

25 attributable to or caused directly by the active negligence of the 

26 indemnified parties, or any of them. With respect to any claims, 

2 7 City shall notify Lessee thereof, shall tender Lessee defense 

28 thereof, and shall assist Lessee as may reasonably be requested in 

25 



1 the defense thereof. Lessee shall resist and defend such action, 

2 suit or proceeding, shall conduct or have conducted the necessary 

3 investigations and adjusting related thereto, and Lessee shall 

4 indemnify the indemnified parties. Payment of a claim by an 

5 indemnified party shall not be a condition precedent to recovery 

6 under this indemnity. 

7 14. LIABILITY INSURANCE 

8 As a condition precedent to the effectiveness of this 

9 Lease, and in partial performance of Lessee's obligations of 

10 indemnity under paragraph 13 above, Lessee, at its cost, shall 

11 procure and maintain in full force and effect while this Lease 
;$ 

~ ~ 12 shall remain in effect and at such other times as may be required 
~'E..'.g 
=~~~~ 
~ ~] ~ ~ 13 under "claims made" insurance, a policy or policies of general 

..c: j i:Q ·;:: ~ 

": '0 ~ ~ 9! 14 liability insurance or its equivalent with minimum limits of at 
~ ~~:;-
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~~~.:f.§ 15 least Five Million and No/100 Dollars ($5,000,000.00) combined 
~<~~~ 
~~ i:Q~ 
u""' ~ 16 single limit issued by an insurance company with an AM Best rating 

j 

17 of AVII or better. 

18 14.1 The policy or policies shall provide that: 

19 14.1.1 The indemnified parties, while acting 

20 within the scope of their authority, shall be included as 

21 additional insureds, such insurance to be primary and any 

22 other insurance, deductible, retention or self insurance 

23 maintained by an indemnified party or any of them shall 

24 not contribute with such primary insurance. 

25 14.1.2 Each insured shall be covered, in the 

26 same manner as if separate policies had been issued to 

27 each named and additional insured, except that the limits 

28 of insurance shall not be increased thereby. 
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II 

1 14.1.3 That the same shall not be cancelled or 

2 coverage reduced until a thirty (30) day written notice 

3 of cancellation has been served upon the Executive 

4 Director by certified mail. 

5 14.1.4 That said insurance shall either 

6 contain a blanket form of contractual liability coverage 

7 or there shall be attached to said policy or policies an 

8 endorsement, providing that such insurance as is provided 

9 for therein shall apply to the obligations of indemnity 

10 assumed by Lessee under this Lease. 

11 14. 1. 5 If any of the required insurance is 
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provided on a "claims-made" basis, any "prior acts" 

coverage or "retroactive date" on such insurance and all 

subsequent insurance shall be as of the first date of the 

"claims-made" coverage. Upon expiration or termination 

of coverage of required insurance, Lessee shall procure 

17 "tail" coverage or an extended reporting coverage period 

18 endorsement and submit proof thereof in accordance with 

19 the provisions of subparagraph 14.4. 

20 14.1.6 Such insurance provided by Lessee may 

21 provide for such deductibles or self-insured retention as 

22 shall be acceptable to the Executive Director in his 

23 reasonable discretion. 

24 14.2 Lessee, at its cost, shall procure and maintain in 

25 ' full force and effect while this Lease shall remain in effect 

26 worker's compensation and longshore and harbor workers' 

27 compensation insurances to the extent required by law. The 

28 provisions of subparagraph 17.4 shall be applicable to the 

27 



1 insurances required by this paragraph 14. 

2 14.3 The City of Long Beach, the Board of Harbor 

3 Commissioners, and their officers and employees shall not be 

4 liable for the payment of any premiums or assessments on any 

5 policy or policies required under this paragraph 14. 

6 14.4 Lessee shall deliver said policy or policies of 

7 insurance, or certified photostatic copies thereof, or 

8 certificates of insurance identifying same, together with an 

9 endorsement bearing original signatures to the general 

10 liability policy or policies satisfying the above requirements 

11 and in form approved by the Board of Harbor Commissioners, to 
~ 
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the Executive Director for approval as to sufficiency and to 

the City Attorney for approval as to form. At least fifteen 

( 15) days prior to the expiration of any such policy, a 

certificate, showing that such insurance coverage has been 

renewed or extended, shall be filed with the Executive 

17 Director. If such coverage is cancelled or reduced, Lessee 

18 shall, within ten (10) days after receipt of written notice of 

19 such cancellation or reduction of coverage, file with the 

20 Executive Director an endorsement or certificate showing that 

21 the required insurance has been reinstated or provided through 

22 another insurance company or companies, and said policy shall 

23 be submitted for approval as herein provided. 

24 14.5 The procuring of such policy or policies of 

25 insurance shall not be construed to be a limitation in any 

26 respect upon Lessee's obligation or indemnity hereunder. 

27 14.6 Not more frequently than every five (5) years, if in 

28 the opinion of City or an insurance broker retained by City, 



1 the amount of the foregoing insurance requirements is not 

2 adequate, Lessee shall increase the insurance coverage as 

3 required by City. 

4 15. SIGNS 

5 No signs or placards of any type or design, except safety 

6 or regulatory signs prescribed by law, shall be painted, inscribed 

7 or placed in or on the Premises without the prior written consent 

8 of the Executive Director, which consent shall not be unreasonably 

9 withheld. Upon the expiration or termination of this Lease, 

10 Lessee, at its cost, shall remove promptly and to the satisfaction 

11 of the Executive Director any and all signs and placards placed by 

it upon the Premises. 

16. DEFAULT 

The occurrence of any of the following shall constitute 

a default: 

(i) Failure by Lessee to pay rent when due, if the 

17 failure continues for ten ( 10) days after notice has been 

18 given by City to Lessee; 

19 (ii) Failure by either party to perform any other 

20 provision of this Lease if the failure to perform is not cured 

21 within thirty (30) days after notice has been given by the 

22 other party; provided, if the default cannot reasonably be 

23 cured within thirty (30) days, the party obligated to perform 

24 shall not be in default if such party commences to cure the 

25 default within the thirty (30) day period and diligently and 

26 in good faith continues to cure the default. 

27 16.1 Notices given under this paragraph shall 

28 specify the alleged default and the applicable Lease 

,! 29 



1 provisions and shall demand that the defaulting party perform 

2 the provisions of this Lease or pay the rent that is in 

3 arrears, as the case may be, within the applicable period of 

4 time or, in the case of a default by Lessee, that Lessee quit 

5 the Premises. No such notice shall be deemed a forfeiture or 

6 a termination of this Lease unless City so elects in its 

7 notice to Lessee. 

8 16.2 Upon any such termination by City, all 

9 improvements of whatsoever character constructed, erected or 

10 installed upon the Premises by Lessee shall, at City's option, 

11 and upon City's declaring a forfeiture, immediately become the 
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property of City as provided in Subsection 1207(i) of the City 

Charter. 

16.3 The remedies of each party shall be cumulative 

and in addition to any other remedies available. 
~;;:;~~ 
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16 16.4 For the purpose of this paragraph; each of the 

17 covenants, conditions and agreements imposed upon or to be 

18 performed by one party shall, at the option of the other 

19 party, be deemed to be either covenants or conditions, 

20 regardless of how designated in this Lease. 

21 17. FORCE MAJEURE 

22 17.1 Neither party to this Lease shall be deemed to be in 

23 default in the performance of the terms, covenants or 

24 conditions of this Lease, if such party is prevented from 

25 performing said terms, covenants or conditions hereunder by 

26 causes beyond its control, including, without limitation, 

27 earthquake, flood, fire, explosion or similar catastrophe, 

28 war, insurrection, riot or other civil disturbance, failure or 

30 



1 delay in performance by suppliers or contractors, or any other 

2 cause reasonably beyond the control of the defaulting party, 

3 but excluding strikes or other labor disputes, lockouts or 

4 work stoppages. In the event of the happening of any of such 

5 contingencies, the party delayed from performance shall 

6 immediately give the other party written notice of such 

7 contingency, specifying the cause for delay or failure, and 

8 such notice from the party delayed shall be prima facie 

9 evidence that the delay resulting from the cause or causes 

10 specified in the notice is excusable. The party so delayed 

11 shall use reasonable diligence to remove the cause of delay, 
~ 
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and if and when the occurrence or condition which delayed or 

prevented the performance shall cease or be removed, the party 

delayed shall notify the other party immediately, and the 

delayed party shall recommence its performance of the terms, 

covenants and conditions of this Lease. 

17 17.2 If the Premises are not reasonably useable in 

18 whole or in part for the uses delineated in paragraph 4 by 

19 reason of any cause contemplated by this paragraph 17, for a 

20 period of six (6) months or longer, either party shall have 

21 the option of terminating this Lease in its entirety by giving 

22 written notice to the other party. Monthly Rent shall be 

23 abated during the period the Premises are not reasonably 

24 usable according to the nature and extent of the damage 

25 sustained and the impairment of use. In the event, the parties 

26 cannot agree upon the amount of the rent abatement, the matter 

27 shall be submitted to final and binding arbitration before 

28 JAMS/ENDISPUTE, or its successor, pursuant to the United 
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1 States Arbitration Act, 9 U.S.C. Sec. 1 et seq. Either party 

2 may commence the arbitration process by filing a written 

3 demand for arbitration with JAMS/ENDISPUTE, with a copy to the 

4 other party. The arbitration will be conducted in accordance 

5 with the provisions of JAMS/ENDISPUTE's Comprehensive 

6 Arbitration Rules and Procedures in effect at the time of 

7 filing of the demand for arbitration. The parties will 

8 cooperate with JAMS/ENDISPUTE' s panel of neutrals, and in 

9 scheduling the arbitration proceedings. The parties covenant 

10 that they shall participate in the arbitration in good faith, 

11 and that they shall share equally in its costs. 
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17.3 During any period in which the Premises are not 

reasonably useable in whole or in part for the uses delineated 

in paragraph 4 by reason of any cause contemplated by this 

paragraph, Lessee shall not be relieved of its obligation to 

pay any amounts due hereunder including amounts due to City at 

17 the time of the occurrence. 

18 17.4 Notwithstanding the foregoing, the occurrence 

19 of any cause contemplated by this paragraph shall not excuse 

20 or otherwise delay performance by Lessee of its obligation to 

21 obtain all required permits, licenses, approvals and consents 

22 from governmental agencies having jurisdiction for the 

23 operation and conduct of permitted activities. 

24 18. TERMINATION BY ACTION OF OTHERS 

25 In the event the United States of America, the State of 

26 California, or any agency or instrumentality of said governments 

27 other than the City of Long Beach shall, by condemnation or 

28 otherwise, take title, possession or the right to possession of the 
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1 Premises, or any part thereof, or deny Lessee the right to use the 

2 Premises as contemplated by this Lease, or if any court shall 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

171 

18 

19 

20 

21 

22 

23 

241 

25 

2611 
27 

28 

render a decision which has become final and which will prevent the 

performance by City of any of its obligations under this Lease, 

and if such taking, denial or decision substantially impairs the 

utility of the Premises to Lessee, then either party may, at its 

option, terminate this Lease as of the date of such taking, denial 

or decision, and all further obligations of the parties shall end, 

except as to: 

(i) any award to which Lessee may be entitled from 

the condemning authority for loss or damage suffered by 

Lessee, including but not limited to relocation benefits and 

Lessee's interest in its building, improvements, trade 

fixtures and removable personal property; 

(ii) obligations of indemnity which arise under the 

provisions of paragraph 13; or 

(iii) any obligations or liabilities which shall have 

accrued prior to the date of taking. 

19. SURRENDER OF POSSESSION 

19.1 All improvements of any kind constructed, 

erected or installed upon the Premises shall be removed by 

Lessee, at its sole cost, within five (5) months following 

expiration or earlier termination of this Lease ("Removal 

Period"), and Lessee shall repair any damage caused by such 

removal; provided, the City, at its option, may elect to take 

title to said improvements in lieu of requiring Lessee to 

remove the same and restore the Premises. City shall make its 

election by giving written notice to Lessee one (1) year prior 
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1 to the expiration or an earlier termination of this 

2 Lease. The obligations contained in this paragraph shall 

3 remain in full force and effect, notwithstanding the 

4 expiration or termination of this Lease. 

5 19. 1. 1 Rent. The provisions of paragraph 22 to 

6 the contrary notwithstanding, Lessee shall pay rent during the 

7 Removal Period in the amount of One Thousand Dollars 

8 ($1,000.00) per month ("Surrender Period Rent"), provided, 

9 that Lessee shall pay monthly rent in an amount equal to three 

10 times the Surrender Rent for each month or portion thereof 

11 following expiration of the Removal Period until the 
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Improvements are removed ("Extended Removal Period") 

19.1.2 Throughput. The Guaranteed Minimum 

Annual Throughput shall not apply during the Removal Period or 

the Extended Removal Period. 

19.2 Except as to property owned· by City, or 

17 property in which City may have an interest, upon termination 

18 of this Lease (whether by lapse of time or otherwise) Lessee 

19 shall cause all other property upon the Premises, whether or 

20 not such property be owned by Lessee or by third parties, to 

21 be removed from the Premises prior to the termination date and 

22 shall cause to be repaired any damage occasioned by such 

23 removal; provided, however, that if any of such property is 

24 not with due diligence susceptible of removal prior to the 

25 termination date, Lessee's obligation hereunder shall be to 

26 remove it in the most expeditious manner and as rapidly as 

27 possible following the termination date. If the property is 

28 not so removed from the Premises, City shall have the right to 
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1 remove and/or sell and/or destroy the same (subject to the 

2 interest of any person other than Lessee therein) at Lessee's 

3 expense, and Lessee agrees to pay the reasonable cost of any 

4 such removal, sale, or destruction. 

5 20. RELOCATION ASSISTANCE 

6 Lessee understands and agrees that nothing contained in 

7 this Lease shall create any right in Lessee for relocation 

8 assistance or payment from City upon the termination of this Lease 

9 or upon the termination of any holdover period. Lessee 

10 acknowledges and agrees that it shall not be entitled to any 

11 relocation assistance or payment pursuant to the provisions of 
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Title 1, Division 7, Chapter 16, of the Government Code of the 

State of California (Sections 7260 et seq.) with respect to any 

relocation of its business or activities upon the termination of 

this Lease as a result of the lapse of time or Lessee's default or 

upon the termination of any hold over period. 

17 21. ASSIGNMENT 

18 Lessee shall not assign, sublet or otherwise transfer 

19 (whether voluntary or involuntary) this Lease or any interest 

20 therein without the prior written consent of City which consent 

21 shall not be unreasonably withheld. 

22 22. HOLDING OVER 

23 22.1 If Lessee shall hold over after the expiration of 

24 this Lease for any cause, such holding over shall be deemed a 

25 tenancy from month to month only, upon the same terms, 

26 conditions and provisions of this Lease, except as set forth 

27 in paragraph 19 above, unless other terms, conditions and 

28 provisions be agreed upon in writing by City and Lessee. The 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Executive Director may establish the compensation to be paid 

by Lessee during such holdover period, taking into account the 

character of the Premises, the terms and conditions affecting 

their use, and the fair rental value of similar premises and 

facilities devoted to similar use. In addition, the Executive 

Director may, by written notice given at any time during the 

holdover period, modify any other provision under which Lessee 

occupies the Premises in order that such provision will 

conform to the then-current leasing practices and requirements 

of City. 

22.2 If at any time following the expiration or earlier 

termination of this Lease, City determines to sell or lease 

the Coke Shed, City shall notify Lessee of the terms on which 

City is willing to sell or lease the Coke Shed. If Lessee, 

within fifteen (15) days after receipt of City's notice, 

indicates in writing its agreement to purchase or lease the 

Coke Shed on the terms stated in City's notice, City shall 

sell or lease, and Lessee shall purchase or lease, as the case 

may be, the Coke Shed on the terms stated in the notice. If 

Lessee does not indicate its agreement within the fifteen (15) 

days, City thereafter shall have the right to sell or lease 

the Coke Shed to a third party on the same terms stated in the 

notice. 

23. MISCELLANEOUS PROVISIONS 

23.1 Any notice, demand, request, consent, approval or 

communication that either party desires or is required to give 

to the other party or to any other person shall be in writing 

and either served personally or sent by prepaid, first-class 
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mail. The addresses of the parties are as follows: 

To City: 

To Lessee: 

Executive Director 
Long Beach Harbor Department 
P.O. Box 570 
Long Beach, California 90801 

Applied Industrial Materials Corporation 
320 Golden Shores, Suite 120 
Long Beach, California 90802 
Attn: General Manager 

Either party may change its address by notifying the other 

party in writing of such change. Not ice shall be deemed 

communicated within forty-eight (48) hours from the time of 

mailing if mailed as provided in this subparagraph and as of 

the time of receipt if personally served. 

23.2 Lessee agrees, subject to applicable laws, rules and 

regulations, that no person shall be subject to discrimination 

in the performance of this Lease on the basis of race, color, 

religion, national origin, sex, sexual orientation, AIDS, AIDS 

related condition, age, disability, handicap, or Vietnam Era 

veteran status. Lessee shall take affirmative action to 

ensure that applicants are employed and that employees are 

treated during employment without regard to any of these 

bases, including but not limited to employment, upgrading, 

demotion, transfer, recruitment, recruitment advertising, 

layoff, termination, rates of pay or other forms -of 

compensation, and selection for training, including 

apprenticeship. Lessee agrees to post in conspicuous places 

available to employees and applicants for employment notices 

to be provided by the City setting out the provisions of this 

nondiscrimination clause. Lessee shall in all solicitations 

or advertisements for employees state that all qualified 
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1 applicants will receive consideration for employment without 

2 regard to these bases. 

3 23.3 The parties hereby waive all claims against the 

4 other for damage or loss caused by any suit or proceeding 

5 commenced by a third party, directly or indirectly attacking 

6 the validity of this Lease, or any part thereof, or by any 

7 judgment or award in any suit or proceeding declaring this 

8 Lease null, void or voidable, or delaying the same, or any 

9 part thereof, from being carried out, provided that Lessee 

10 shall not be liable for payment of compensation hereunder to 

11 the extent that, during any period, it is so prevented from 
;:; 
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exercising its rights hereunder. 

23.4 The use of paragraph headings or captions in this 

Lease is solely for the purpose of convenience, and the same 

shall be entirely disregarded in construing any part or 

portion of this Lease. 

17 23.5 This Lease shall be governed by the laws of the 

18 State of California, both as to interpretation and 

19 performance. 

20 23.6 No waiver by either party at any time of any of the 

21 terms, conditions, covenants or agreements of this Lease shall 

22 be deemed or taken as a waiver at any time thereafter of the 

23 same or any other term, condition, covenant or agreement 

24 herein contained nor of the strict and prompt performance 

25 thereof by the party obligated to perform. No delay, failure 

26 or omission of either party to exercise any right, power, 

27 privilege or option arising from any default nor subsequent 

28 acceptance of compensation then or thereafter accrued shall 
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1 impair any such right, power, privilege or option or be 

2 construed to be a waiver of any such default or relinquishment 

3 thereof or acquiescence therein. No option, right, power, 

4 remedy or privilege of either party hereto shall be construed 

5 as being exhausted or discharged by the exercise thereof in 

6 one or more instances. It is agreed that each and all of the 

7 rights, powers, options or remedies given to the parties by 

8 this Lease are cumulative, and no one of them shall be 

9 exclusive of the other or exclusive of any remedies provided 

10 by law, and that the exercise of one right, power, option, or 

11 remedy by a party shall not impair its rights to any other 
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right, power, option or remedy. 

23.7 This Lease shall be binding upon and shall 

inure to the benefit of the successors and assigns of City and 

shall be binding upon and inure to the benefit of the 

permitted successors and assigns of Lessee. 

17 23.8 Should any of the covenants, conditions or 

18 agreements of this Lease be held by a court of competent 

19 jurisdiction to be illegal or in conflict with any applicable 

20 law, or with any provision of the Charter of the City of Long 

21 Beach, the validity of the remaining portions or provisions 

22 shall not be affected thereby. 

23 23.9 If either party commences an action against the 

24 other party arising out of or in connection with this Lease, 

25 the prevailing party shall be entitled to have and recover 

26 from the losing party reasonable attorneys' fees and costs of 

27 suit. 

28 23.10 This Lease may be amended or terminated at any 
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1 time by the written mutual agreement of the parties. 

2 23.11 All provisions, whether covenants or conditions 

3 on the part of Lessee, shall be deemed to be both covenants 

4 and conditions. 

5 23.12 This document constitutes the whole agreement 

6 between City and Lessee. There are no terms, obligations or 

7 conditions other than those contained herein. No modification 

8 or amendment of this Lease shall be valid and effective, 

9 unless evidenced by a written agreement signed by the parties 

10 which makes specific reference to this Lease. 

11 23.13 This Lease shall be effective upon execution by 

12 the Executive Director. 

13 

14 IN WITNESS WHEREOF, the parties hereto have caused these 

15 presents to be duly executed with all the formalities required by 

16 law on the respective dates set forth opposite their signatures. 

17 APPLIED INDUSTRIAL MATERIALS 
. CORPORATION, a Delaware corporation 

18 

19 r~~· =----=..::....:-=----=---/~k!i::--_, 19 9 9 

20 

21 I 1999 By 

22 /iL.~:A-~./J~- Its: 

23 fr;C•">-Y,__~ -"-/.~ ~J~~ "Lessee" 

24 

25 

26 
DATED: Nov. t../-

27 

28 

I 1999 By 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Board of Harbor Commissioners 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 
"City" 
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1 The foregoing Lease is hereby approved as to form this 

2 ~~~day of tJY~ 1999. 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ELG,ss,kjm,ss 

09/01/99 #99-00248 

F'\APPS\CtyLaw32\WPDOCS\D024\P001\0000D63l.WPD 

ROBERT E. SHANNON, City Attorney 

~r;£_-
By: 

----------~--~~----~--------------Everett L. Glenn, Deputy 
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SCALE 
I"= 100' 

LEASE AREA 
177,820± SQ. FT. 

4.08± ACRES 

EXHIBIT A 
PORT Of: LONG BEACH - CALI!=OI<NIA 
Ofi=ICE Ui= THE EXECUTIVE f.llf<ECTOP 

1140 PIER G AVENUE 

sr:'ll.E ____ ~-----~--

APPLIED INDUSTRIAL 
MATERIAL CORPORATION 

LEASE AREA HD 3406 



EXHIBIT "B" 

IMPROVEMENTS PURCHASED BY LESSEE 

1. 60,000 metric ton capacity Coke Shed. 

2. Receiving Conveyor System including conveyors #Cl8, #Cl9, and 

#C20, related equipment, structures and motor(s). 

3. Truck Dump associated with receiving conveyor system. 

4. Truck Wash Rack. 

5. Reclaim Conveyor System including conveyor #Cl8, related 

equipment, structures, tunnel and motor(s). 

6. Electrical Control Center. 

7. Miscellaneous Paving. 

8. Truck Dump Fence. 



EXHIBIT "C" 

BILL OF SALE 

For good and valuable consideration, the sufficiency and 

receipt of which is hereby acknowledged, the City of Long 

Beach, a municipal corporation, acting by and through its 

Board of Harbor Commissioners, ("City") does hereby grant, 

bargain, sell, transfer, and deliver to Applied Industrial 

Materials Corporation, a Delaware corporation, the 

improvements, fixtures, furniture, office equipment and other 

property ("Property") located at 1140 Pier G Avenue, in the 

Harbor District of the City of Long Beach, California listed 

and described in Schedule "A" attached hereto and incorporated 

herein by this reference. 

City shall have all the rights and title to the Property 

in itself and its successors and assigns. 

Further, City covenants and warrants that it is the 

lawful owner of the Property, and will defend that right and 

title against the lawful claims and demands of all persons. 

this 

In Witness Whereof, City has executed this instrument on 

day of 1 1999. -------------------

By 

CITY OF LONG BEACH, a municipal 
corporation, acting by and 
through its Board of Harbor 
Commissioners 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 



SCHEDULE "A" 

LIST OF PROPERTY 

1. 60,000 metric ton capacity Coke Shed. 

2. Receiving Conveyor System including conveyors #C18, #C19, and 

#C20, related equipment, structures and motor(s). 

3. Truck Dump associated with receiving conveyor system. 

4. Truck Wash Rack. 

5. Reclaim Conveyor System including conveyor #C18, related 

equipment, structures, tunnel and motor(s). 

6. Electrical Control Center. 

7. Miscellaneous Paving. 

8. Truck Dump Fence. 



EXHIBIT "D" 

LESSEE IMPROVEMENTS 

1) Build new concrete floor and vertical walls inside 

building. 

2) Repair and paint receiving conveyors. Install new 

pans where necessary. 

3) Install sprinkler system inside building and around 

doors as required by SCAQMD Rule 1158. 

4) Repair and modify truck dump, transfer boxes and 

truck wash as required by SCAQMD Rule 1158. 

5) Repair existing wind damage to roof. 
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2 

3 

FIRST AMENDMENT TO LEASE 

THIS IS A COPY 
ORIGINAl FILED IN 

THE RECORDS CENTER 

THIS FIRST AMENDMENT TO LEASE is made and entered into as 

4 of the 18th day of March , 2005, by and between CITY OF 
~==----

5 LONG BEACH, a municipal corporation, acting by and through its 

6 Board of Harbor Commissioners ("City") , pursuant to Ordinance No. 
(·. 

7 HD- 1928 , adopted by said Board at its meeting of February 14 

8 2005, and OXBOW CARBON & MINERALS LLC, a Delaware limited liability 

9 company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, 

10 a Delaware corporation ("Lessee") . 

11 1 . RECITALS : 

1.1 City and Lessee entered into a lease for 

certain premises on Pier G on November 4, 1999 (HD-6282). 

1.2 City and Lessee desire to amend the 

compensation and insurance provisions. 

2. Paragraph 5.1.3 of the Lease is added and reads as 

17 follows: 

18 "5.1.3 Subject to the provisions of subparagraph 

19 5.2, Lessee shall pay to City, as rental for the use of 

20 the Premises, without deduction, setoff, prior notice or 

21 demand, the sum of Twenty-Nine Thousand Forty-three 

22 Dollars and 92/100 ($29,043.92) per month ("Monthly 

23 Rent") payable in advance on the first day of each month 

24 commencing on November 4, 2004. If Monthly Rent 

25 commences on a day other than the first day of a month or 

26 is payable for a partial month, then Monthly Rent shal: 

27 be prorated on the basis of a thirty (30) day month." 

28 3. t:ffective November 4, 2004, paragraph 5.2 of the 

1 
.J.. 

HD-6282A 



1 Lease is amended and restated in its ent~ty to read as follows: 

2 "5.2 The Monthly Rent shall be adjusted annually on 

3 each anniversary of the effective date during the term 

4 ("adjustment date") without further action of the 

5 parties. Said adjustment shall be made by comparing the 

6 Consumer Price Index for All Urban Consumers (base year 
(. 

7 1967=100) for Los Angeles-Long Beach-Anaheim, published 

8 by the United States Department of Labor, Bureau of Labor 

9 Statistics ("Index"), which is published for the date 

10 nearest March 1 of the year of the adj ustmenc: :iate 

11 ("Current Index"), with the Index published nearest Ma~ch 

1, 2004 ("Beginning Index"). If the Curren£ Index ~as 

increased over the Beginning Index, the Monthly Rene: for 

the then-current lease year shall be set by multiplying 

the Mont:hly Rent set forth above by a fraction, the 

numerator of which is the C11rrent Index and t:he 

denominator of which is the Beginning Index; provided, in 

18 no event: shall the Monthly Rent be less than the Mont:hly 

19 Rent in effect immediately preceding the adjustment: date. 

20 The te~m "lease year" shall mean the twelve 12) 

21 consecut:i ve calendar month period commencing ::.:n the 

22 adjustment date. If the Index is discontinued or re7~sed 

23 during the term, such other government index or 

24 computat:ion shall oe used in order to c~-:ain 

25 substantially the same result: as if the Index ~ad not: 

26 been d~scontinued." 

2! 4. Effective November 4, ~~004, paragraph 5.;;.2 of the 

28 Lease is ame~ded and restated in its entiretj as follGws: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

17 

~5.4.2 Lessee guarantees that, during the five-year 

segment commencing November 4, 2004, it will ship from 

the Premises a minimum of 400,000 metric tons of 

Commodities per lease year ("Guaranteed Minimum Annual 

Throughput") . If Lessee has not, by the end of a given 

lease year, shipped quantities of Commodities from the 
r 

Premises at least equal to the Guaranteed Minimum Annual 

Throughput for the lease year, Lessee shall pay to City, 

within thirty (30) days after the end of said lease year, 

a sum calculated by multiplying the difference in 

quantity between the Guaranteed A:mual Minimum Throughpc.t 

and the actual quantity shipped for that ~ease' year times 

the then-current applicable wharfage and shiploader 

charges established in Tariff No. 4, which sum would have 

been paid to City had such quantity of petroleum coke 

been shipped from the Premises during said year." 

5. Effective November 4, 2004, paragraph 14 of the Lease 

18 is amended and restated in its en~i~ety to read as follow: 

"14. INSURANCE: 

14.1 Insurance Required. As a condition precedent to 

21 Lessee's right to continued occupancy of the 2~emises, and 

22 without limiting Lessee's obligations of indemnity, Lessee, at 

23 no cost to City shall procure and maintain in full force and 

24 effect during the term of this lease, and at such othe~ times 

as may be required under "claims-made" i:1surance if such form 

26 of insurance is provided, the following types and le7els of 

insura:-1ce. 

23 14.1.1 Commercial General Liability 



1 Insurance. Commercial general liability insurance \vi th 

2 coverage at least as broad as Insurance Services Office 

3 Commercial General Liability Form CG0001, with limits of not 

4 less than $5,000,000 per occurrence and, if written within 

5 aggregate, the aggregate shall be double the per occurrence 

6 limit. 
r 

7 14.1.2 Automobile Liability Insurance. Automobile 

8 liability insurance with coverage at least as broad as 

9 Insurance Services Office Form CA0001 coveri::-1g automobile 

10 liability code 1 (any auto), with a limit of $5,000,000 per 

11 accident. 

..,. 
12 '"" '"" ..:: ..,. 

;~f'"'',g 
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14 ~:ci:N 
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~ >.~:.:~ 
t:~ou~ 15 -ES~.:~ 
o-;;...t.~c. 
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14 .1. 3 Workers' Compensation. Workers' compensat:::..on 

insurance, as required by the State of California, and 

employer's liability insurance, with a limit of not less than 

$1,000,000 per accident for bodily injury and disease and any 

required coverage under the U.S. Longshore and Earbor Workers' 
'=! 

17 Compensation Act, Federal Employers Liability Act: and/or Jones 

18 Act for employees performing services covered b; said Actfs). 

19 14.1.4 Environmental Impairment Liability. 

20 Environmental Impairment Liability Insurance to include onsice 

21 and offsite coverage for bodily injury (including death and 

22 mental anguish), property damage, defense cos~s and cleanup 

23 costs with minimum limits of $5 million per loss and $10 

24 million total all losses. Non-owned disposa~ site coverage 

25 shall be provided if handling, storing or generacing hazardous 

26 materials or any material/substance otherwise regulaced under 

27 environmental laws/regulations. 

28 14.2 Ratings and Deductibles. Each policy shall be 

4 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

from a: company or companies with a current A. fvl. Best's rating 

of no less than A:VII and authorized to do business in the 

State of California, or otherwise allowed to place insurance 

through surplus line brokers under applicable provisions of 

the California Insurance Code or any federal law. Any 

deductible or self-insured provision must be approved in 

writing by the Executive Director and shall protect the 

Indemnified Parties in the same manner and to the same extent 

as they would have been protected had the insurance not 

contained such provision. The deductible or self-insured 

amount shall be shown on any evidence of insurance provided to 
,, 

City, and City reserves the right to limit said amount and to 

review the self-insured's financial statements if the amount 

exceeds a level acceptable to City. 

14.3 Endorsements Required for All Policies. Each 

such policy shall be endorsed to provide that the policy shall 

not be canceled or coverage reduced until a thirty (30) day 

written notice of cancellation has been se:c:-ved upon the 

Executive Director of the Harbor Department by registered or 

certified mail except ten (10) days notice shall be sufficient 

upon cancellation for non-payment of premium. 

14.4 Additional Endorsements for Liability 

Policies. The policy or policies required u~der paragraphs 

14.1.1 and 14.1.2 above shall also be endorsed to provide as 

follows: 

14.4.1 Additional Insured. That the Indemnified 

Parties shall be additional ins'Jreds '"'i th rega:c:-d to 

liability and defense of clai~s arising from the 

5 



1 operations, products, and actiVities performed by or on 

2 behalf of the named insured. 

3 14.4.2 Primary Insurance. That such insurance is 

4 primary and any other insurance, deductible, retention or 

5 self-insurance maintained by the Indemnified Parties 

6 shall not contribute with such primary insurance. 
r 

7 14.4.3 Severability. That in the event a claim 

8 is made or a suit is filed against an insured (whether 

9 named or additional), including a claim or suit by 

10 another insured (whether named or additional), the policy 

11 shall cover the insured against whom the claim is made or 

..,. 
12 "' -=-o~ 

~~~e 1..1=== 13 a=~~~ 
c OJ)=-=-- Q 
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16 c~=~ 
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suit is filed in the same manner as if separate policies 

had been issued to each insured, except that the limits 

of insurance shall not be increased thereby. 

14. 4. 4 Indemnity Coverage. That the coverage 

provided therein shall apply to the obligations assumed 

"' 17 by Lessee under the indemnity provisions of this Lease, 

18 unless the policy or policies contain a blanket form of 

19 contractual liability coverage. 

2C 14.4.5 Duties. Any failure by the named insured 

21 to comply with reporting provisions of the policy or 

22 breaches or violation of warranties shall not affect 

23 coverage provided to the Indemnified Parties. 

24 14.5 Additional Endorsements for Workers' Policies. 

25 The policy or policies required under paragraph 14.1.3 above 

26 shall also be e:--,dorsed to provide a waiver of subrogation 

27 stating that t:--_e insure::: waives indemnifica-cion from the 

28 Indemnified Parties or an; of them. 

6 



1 14.6 Claims-Made Policies. • If any of the required 

2 insurance is provided on a "claims-made" basis, any "prior 

3 acts" coverage or "retroactive date" on such insurance and all 

4 subsequent insurance shall be as of beginning of the term of 

5 this lease. Upon expiration or termination of coverage of 

6 required insurance, Lessee shall procure and submit to City 
( 

7 evidence of "tail" coverage or an extended reporting coverage 

8 period endorsement for the period of at least three (3) years 

9 from termination or expiration of this lease. 

10 14.7 Procedures. Lessee shall deliver either 

11 certified copies of the required policies or endorsements on 

...,. 
12 "' .c ~ 
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forms approved by the City ("evidence of insurance") to the 

Executive Director for approval as to sufficiency and to the 

City Attorney for approval as to form. At least fifteen (15) 

days prior to the expiration of any such policy, evidence of 

insurance showing that such insurance coverage has been 
j 

J..7 renewed or extended shall be filed with the Executive 

2.8 Director. If such coverage is canceled or reduced, Lessee 

19 shall, within ten (10) days after receipt of written notice of 

20 such cancellation or reduction of coverage, file with the 

21 Executive Director evidence of insurance showing that the 

22 required insurance has been reins~ated or has been provided 

23 through another insurance company or companies. Lessee agrees 

24 to suspend and cease all operations hereunder during such 

'"'t:; LJ period of time as the required insurance coverage is not in 

26 effect and evidence of insurance has not been furnished to the 

,~ 

"-I City. 

28 6. Except as otherwise stated herein, all of the other 

7 
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1 terms and conditions of the Lease shall: remain unchanged and in 

2 full force and effect. 

3 

4 

5 

6 ./" 
z.Y, J 4.../ u/JA- '1 2005 

7 I 

2V"2005 

10 

11 

12 

13 

14 .$ ;g - 2005 I 

15 

16 

17 

18 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, 
as successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a Delaware 
corporation 

"Lessee" 

CITY OF LONG BEACH, ~ municipal 
corporation, acting by and through 
its Board of Harbor CoiTmissioners 

By: ~~ 

"City" 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

The foregoing Firs~ Amendment to Lease lS hereby approved 
19 

as to form. 
20 

21 

22 2005 By: 
Deputy 

23 

24 

26 

2 7 CMG: rm.b 

A-~ \12-16-0 4 (APPLIEDFIRSTI\J1D. WPD) 03-0163 0 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
';<'@"~.c<'..ey:M~..GC'..e;Q'..e'<'£("~@~~~«'.£<',ey.cy..cy-q~£{'.@cy-C¢.-e<:'~-Cf¢.¢'<'&<'-<X'..C('~..c<".¢('.Q<'.Qf 

State of California 

County of 1-0:S ~i-E-S 

I /:Z-:S ju:Jos- , before me, J#EI/...PrJ-1 &P..A6f3DA 1 ~V ?Jf#-iG 
Name and Tille of Officer (e.g_, "Jane D;e. Notary Public") 

On 
Date 

personally appeared ~O.~Pi-J UJI./8FJR..D J 

J .••• • _ ........ -~ 
:>HElL~ GRAGEDA -fa-·~. CommiSSion# 1348967 ~ 

~ ;. • Notary Public - COifomla $; -· -' • .. . Loa AngllleS Cow\ty l 
· MyCornm.l!lcpiMIMar29. 2006 ~--·········· 

Place Notary Seal Above 

Name(s) of Signer(s) 

( 

cd.rsonally known to me 

C proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are subscribed 
to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the 
entity upon behalf of which the person(s) acted, 
executed the instrument. 

WITNESS my hand and official seal. 

0/iti/;(/lz 
Signa~ of Notary Public -=::::;; 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: --------------------------------

Document Date: _____________________ NumberofPages: _______ __ 

Signer(s) Other Than Named Above:-~---------------------------

Capacity(ies) Claimed by Signer(s) 
Signer's Name: _____________ _ 

u Individual 
u Corporate Officer- Title(s): _______ __ 

u Partner - == limited = General 
-: Attorney in Fact 

Trustee 
u Guardian or Conservator 

Other: __________ _ 

Signer Is Representing: ____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: 

Individual 
Corporate Officer- Title(s): _______ _ 

-- Partner- -=-:: limited = General 
- Attorney in Fact 

Trustee 
Guardian or Conservator 
Other: _________ _ 

Signer Is Representing: _______ _ 

RIGHT THUMBPRINT 
OF SIGNER 

7·.:-o of thurno here 

© 2004 National Notary Association • 9350 DeSoto Ave .. P.O. Box 2402 • Chatsworth. CA 91313-2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
~~~@&@'.c<XX'~.¢<'¢.&'.&'~-@.&,M'~£¢£<'&,£<'~@lC<'Mft.&@.«'&<;¢'..c<?.c:f'-C('@M~.Qi 

State of California 

County of UJS. ~S 
1/'.., cY !:uJos-, """"'D I- before 

Dat~ 
me, -.sHE:/LAf-1 ~, f-./ot1112-V PU84-JG 

Name and Tille of Officer (e.g .. "Jan'e Doe, Notary Public"') 
On 

personally appeared 

l··-··-······~ SHEILAH GRAGEOA a.:·-;·'.·. Comnussion # 1348967 
~ .;~,; Notary Public· Colfomla j r Los Angelel Ccu\tf f 

o o o !' So:n:!":".""!29.,;}~ 

Place Notary Seal Above 

c. lv f 1/FfZS 
Name(s) of Signer(s) 

0 '7rsonally known to me 

~roved to me on the basis of satisfactory evidence 
to be the person(~ whose namej{}' is/a+:e-subscribed 
to the within instfument and acknowledged to me that 
hehrl 18/tl 1ey executed the same in his~~=.Ltl9eir 

authorized capacity{~. and that by his/bgl=.4heir 
signature# on the instrument the person(_sf, or the 
entity upon behalf of which the person)$) acted, 
executed the instrument. ,. 

WITNESS my ~{?!QL< 

OPTIONAL----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: --------------------------------

Document Date: ____________________ NumberofPages: _________ _ 

Signer(s) Other Than Named Above: ----------------------------

Capacity(ies) Claimed by Signer(s) 
Signer's Name:----------------
c-1 Individual 

Corporate Officer- Title(s): _______ _ 

Partner - ::: Limited ::: General 
C Attorney in Fact 

Trustee 
Guardian or Conservator = Other: __________ _ 

Signer Is Representing: ____ __ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

Signer's Name: _______________ _ 

L.: Individual 
_j Corporate Officer- Title(s): _______ _ 

Partner - = Limited = General 
Attorney in Fact 
Trustee 

~ Guardian or Conservator 
Other: _________ _ 

Signer Is Representing: _____ _ 

RIGHT THUMBPRINT 
OF SIGNER 

-:-:Jp ot thumo nere 

© 2004 National Notary Association • 9350 De Solo Ave .. P.O. Box 2402 • Chatsworth, CA 91313-2402 Item No. 5907 Reorder: Call -:-oil-Free 1-800-876·6827 
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4 

SECOND AMENDMENT TO LEASE 

THIS SECOND AMENDMENT TO LEASE is made and entered into as of 

5 the 20th day of January , 2011 , by and between CITY OF LONG BEACH, a 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

municipal corporation, acting by and through its Board of Harbor Commissioners ("City .. ), 

pursuant to Ordinance No. HD-2087, adopted by said Board at its meeting of 

December 13 , 2010, and OXBOW CARBON & MINERALS LLC, a Delaware limited 

liability company, as successor to APPLIED INDUSTRIAL MATERIALS 

CORPORATION, a Delaware corporation ("Lessee"). 

1. RECITALS: 

1.1 City and Lessee entered into a lease for certain 

premises on Pier G on November 4, 1999 (HD-6282), which was amended 

by First Amendment on March 18, 2005 (HD-6282A) (collectively, the 

"Lease"). 

1.2 City and Lessee desire to amend the compensation 

provisions and confirm the insurance requirements for the five-year 

segment of the term commencing November 4, 2009. 

2. Effective November 4, 2009, paragraph 5.1.3 of the Lease is 

20 amended to read as follows: 

21 

22 "5.1.3 Subject to the provisions of subparagraph 5.2, Lessee 

23 shall pay to City, as rental for the use of the Premises, without deduction, 

24 setoff, prior notice or demand, the sum of $33,913 per month ("Monthly 

25 Rent") payable in advance on the first day of each month commencing on 

26 November 4, 2009. If Monthly Rent commences on a day other than the 

27 first day of a month or is payable for a partial month, then Monthly Rent 

28 shall be prorated oh the basis of a thirty (30) day month." 
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3_ Effective November 4, 2009, paragraph 5A.2 of the Lease is 

amended to read as follows: 

"5A.2 Lessee guarantees that, during the five-year segment 

commencing November 4, 2009, it will ship from the Premises a minimum 

of 500,000 metric tons of Commodities per lease year ("Guaranteed 

Minimum Annual Throughput"). If Lessee has not, by the end of a given 

lease year, shipped quantities of Commodities from the Premises at least 

equal to the Guaranteed Minimum Annual Throughput for the lease year, 

Lessee shall pay to City, within thirty (30) days after the end of said lease 

year, a sum calculated by multiplying the difference in quantity between the 

Guaranteed Minimum Annual Throughput and the actual quantity shipped 

for that lease year times the then-current applicable wharfage and 

shiploader charges established in Tariff No.4, which sum would have been 

paid to City had such quantity of petroleum coke been shipped from the 

Premises during said year." 

4. For the segment of the term commencing November 4, 2009, City 

has determined that there will be no adjustment to the insurance required to be provided 

and maintained by Lessee under the Lease. Lessee shall continue to provide and 

maintain the types and amounts of insurance set forth in paragraph 14 of the Lease. 
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5. Except as otherwise stated herein, all of the other terms and 

conditions of the Lease shall remain unchanged and in full force and effect. 

__ IU_~_ZI'U_~_~_-_1_2-__ , 201 o By: 
Name: 

Title: 

----'~-~--==) _;::__..:..._/_2 __ , 2010 By: 
Name: 

Title: 

-~-" _~_v_d-o_""' ___ , 20~/J By: 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, as 
successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a 

Delaw:ZZ-2i?ll~ 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acti g by and through its 
Board of bor: Commissioners 

CITY 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

The foregoing Second Amendment to Lease is hereby approved as to form. 

.:;?.-(/{( 

---'-=fJ""""' ... 1?L...:;_'_/1/l_, _1_? __ , 2&1-0 
;/ 

TLS:arh:ts 11/03/10 #A 10-02448 
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ROBERT E. SHANNON, City Attorney 

rJ/t!U-a~k1Ai 
~ Tiffani L. Shin, Deputy 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of~ Florida } County of Palm Beach 

2010 On November 12, Before me, David B. Nestler 
Date -------'""He:::re,-,ln:-:-se:c:rt:-:N;:-:am=-=ec::a:::nd"'T"'itle::-co7f t""he"O"'ff;:cice::-r -------

Name(s) of Signer(s) 

a Delaware limited liability company, on behalf of the Company 

Notary Public State of Florida i 
Janice C Patten 
My Commission 00664272 
Ex ires 06/21/2011 

Place Notary Seal Above 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALLY 9~ lERJURY under the 
laws of the State of ~atifiMfili that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature :"=,.L--t~~"'-::7~~~'---'=P:-:f""""'-""'"""'-4l.>-.._./ 

OPTIONAL--~~-----------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: ___________________________ _ 

Document Date: ___________________ Number of Pages: _____ _ 

Signer(s) Other Than Named Above: _______________________ _ 

Capacity(ies) Claimed by Signer(s) 

Signer's Name: ____________ _ 

0 Corporate Officer- Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner- 0 Limited 0 General Top of thumb here 

0 Attorney in Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: _______ _ 

Signer Is Representing: ___ _ 

Signer's Name: ____________ _ 

0 Corporate Officer- Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner- 0 Limited 0 General Top of thumb here 

CJ Attorney in Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: _______ _ 

Signer Is Representing: ___ _ 

© 2009 National Notary Association • NationaiNotary.org • 1-800-US NOTARY (1-800-876-6827) Item #5907 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of Ga!:it~ Florida } 

County of --"""""'P""""'a""'l""m""----'B~e=..!ia~c<..!,.hL_ _____ _ 

On Nov. 12 , 2 0 10 before me, __ __.JDI.!.la~a.vlL.l.l.l. d..L.......JWCL·":-;---~c....,J.wa:~...~r'-:lk~----,:-=:---;-;,.---,::..,.--------
oate Here Insert Name and Title of the Officer 

personally appeared as Assistant Secretary of Oxbow Carbon & Mh1erals LLC, 
Name(s) of Signer(s) 

a Delaware limited liability company, on behalf of the company 

Notary Public State of Florida 
Janice C Patten 
My Commission 00664272 
Expires06/21/201l _ 

Place Notary Seal Above 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENAL t'lj <f~cf~RJURY under ~he 
laws of the State of ~~-that the forego1ng 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature.\...--;18~4!..-!.:::;~~~~t-:d:::--"'-~'-"'""""-',_..... 

OPTIONAL--~~-----------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document:----------------------------

Document Date: -------------------Number of Pages: _____ _ 

Signer(s) Other Than Named Above:-----------------------
Capacity(ies) Claimed by Signer(s) 

Signer's Name: -------------
0 Corporate Officer- Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner- 0 Limited 0 General Top of thumb here 

0 Attorney in Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: _______ _ 

Signer Is Representing: ___ _ 

Signer's Name: -------------
0 Corporate Officer- Title(s): ______ _ 

0 Individual RIGHT THUMBPRINT 
OF SIGNER 

0 Partner- 0 Limited 0 General . Top of thumb here 

0 Attorney in Fact 

0 Trustee 

0 Guardian or Conservator 
0 Other: ________ _ 

Signer Is Representing: ___ _ 

© 2009 National Notary Association • NationaiNotary.org • 1-800-US NOTARY (1-800·876·6827) Item #5907 



ASSIGNMENT 

THIS ASSIGNMENT is made and entered into as of the Effective Date specified 
below, by and between Koch Carbon, Inc., a Kansas corporation, having an address at 
4111 East 371

h Street North, Wichita, KS 67220 (hereinafter referred to as "Koch"), and 
Applied Industrial Materials Corporation, a Delaware corporation, having an address at 
100 First Stamford Place, Stamford, CT 06904-2388 (hereinafter referred to as 
"Aim cor"); 

RECITALS: 

A. Pursuant to the terms and conditions of that certain Lease dated as of 
January 8, 1987, being identified as Document No. HD-4239, as amended by that certain 
First Amendment To Lease dated as of March 8, 1990, being identified as Document No. 
HD-4722, and as further amended by that certain Second Amendment To Lease dated as 
of July 17, 1997, being identified as Document No. HD-5875 (collectively, the "Port 
Lease"), Koch leased from the City of Long Beach, California, a municipal corporation, 
acting by and through its Board of Harbor Commissioners (the "City"), certain real 
property and improvements located on Pier "G" near Berths 212 and 213, as more 
particularly described in the Port Lease; and 

B. Subject to the consummation of a certain asset purchase and sale 
transaction between Koch and Aimcor (the "Asset Sale and Purchase Agreement"), 
including the release by the City of Koch and its guarantor, Koch Industries, Inc., from all 
the terms, covenants, conditions and liabilities accruing under the Port Lease from and 
after the Effective Date as specified below, Koch desires to assign and convey to Aimcor, 
and Aimcor desires to accept and receive from Koch, all of the right, title and interest of 
Koch in and to the Port Lease, together with all improvements, fixtures, equipment and 
other property located upon or appurtenant to the premises covered thereunder; 

NOW, THEREFORE, in consideration of the recitals, promises and agreements 
herein set forth and for other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the parties hereto agree as follows: 

1. Subject to the written consent of the City as hereinafter provided, 
including the release by the City of Koch and its guarantor, Koch Industries; Inc., from all 
the terms, covenants, conditions and liabilities accruing under the Port Lease from and 
after the Effective Date specified below, and effective as of the Effective Date specified 
below, Koch hereby assigns, transfers and conveys to Aimcor all right, title and interest 
of Koch in and to the Port Lease, together with all improvements, fixtures, equipment and 
other property located upon or appurtenant to the premises covered thereunder. 

2. Aimcor hereby accepts the foregoing assignment, transfer and conveyance 
from Koch and agrees to be bound by and to comply with all the terms, covenants and 
conditions accruing under the Port Lease from and after the Effective Date. 



3. The Effective Date of this Assignment shall be the later of (i) the date of a 
notice delivered to the City and signed by Koch and Aimcor, stating that Koch and 
Aimcor have consummated the Asset Sale and Purchase Agreement; or (ii) the date on 
which the City shall have complied with the provisions of the Shipping Act of 1984, as 
amended, with respect to the filing of marine terminal agreements with the Federal 
Maritime Commission. 

IN WITNESS WHEREOF, the parties have duly executed this Assignment, which 
shall be effective as of the Effective Date, subject to the written consent of the City, 
including the release by the City of Koch and its guarantor, Koch Industries, Inc., from all 
the terms, covenants and conditions of the Port Lease from and after the Effective Date. 

ATTEST: 
/-

!~'~\)_~.~ 
~. Secretary 

Applied Industrial Materials Corporation 

~1/V(\'~ ) 

. 1 llA >/1 ~ Ceo Ttte: 1'.---vv. r 

CONSENT TO ASSIGNMENT AND RELEASE 

In consideration of the assumption by Aimcor of the obligations of Koch under 
the Port Lease, the CITY OF LONG BEACH, a municipal corporation, acting by and 
through its Board of Harbor CommissiOners (the "City"), hereby consents to the 
foregoing Assignment by Koch to Aimcor and agrees that Koch and its guarantor, Koch 
Industries, Inc., shall be released from all the terms, covenants, conditions and liabilities 
accruing under the Port Lease from and after the Effective Date. 

- P..,S 10 .fORM i . 
]~.?PROVED _::· . . 19 ~ -~----

_!----~-- , ey 
------------------- c:1y p.Horn 

------- CP..lJ·\OIJN,/ . 
JOHN R. . · · 7_ .. ~/ - ------------

-__ -: _______ :..-- -::---A noRt-~~-( 
By ------ ot.P\.l1't' cl I Y 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor Commissioners 

By:~~~~~~~"t..-

Title: ~ ~.,t;......:_ ~~.,.,c..__ 
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I·: 
1 SECOND AMENDMENT 

2 TO 

3 LEASE AGREEMENT 

4 

5 THIS SECOND AMENDMENT TO LEASE AGREEMENT ("Second 

6 Amendment") is made and entered into as of the 17th day of __ 

7 July 1997 pursuant to Ordinance No. HD-1738 , adopted by the 

8 Board of Harbor Commissioners of the City of Long Beach at its 

9 meeting of June 16 1997, by and between CITY OF LONG BEACH, 
' 

10 a municipal corporation, acting by and through its Board of Harbor 

11 Commissioners ("City"), and Koch Carbon, !nc., a Kansas corporation 

("Koch") . 

1. RECITALS: This Second Amendment is made with 

reference to the following facts and objectives: 

1.1 On January 8, 1987, City and SSM-CARBON, a 

division of SSM Coal North America, Inc., an Ohi·o corporation 

17 ("SSM") entered into a Lease Agreement ("Lease") by which City 

18 leased to Lessee certain improved real property situated within 

19 the Harbor District and preferentially assigned the adjacent 

20 Berths 212 and 213 on Pier G (Harbor Department Document No. 

21 4239 and Federal Maritime Commission Agreement No. 224-011046). 

22 The Lease was for a term of five years, commencing on February 

23 1, 1987, and provides for seven (7) renewal options, each for 

24 a period of five (5) years. 

25 1.2 On December 2, 1987, City and Koch entered into 

26 a Lease and Preferential Assignment Agreement ("Lease and 

27 Assignment Agreement") by which City leased to Koch certain 

28 improved real property situated within the Harbor District of 

L-99(11/96) 
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the City of Long Beach ("Harbor District") and preferentially 

assigned to Koch the adjacent Berths 210 and 211 on Pier A (now 

Pier F) and the railroad trackage, shiploader and other 

improvements located thereon in connection with the movement 

of cargo to and from across the leased and assigned premises 

(Harbor Department Document No. HD-4371 and Federal Maritime 

Commission Agreement No. 224-00075). The Lease and Assignment 

Agreement was for a term of five (5) years commencing January 

1, 1988, and provides for seven (7) renewal options each for 

a period of five (5) years. 

1.3 Pursuant to the terms of an Asset Purchase and 

Sale Agreement between Koch and SSM dated on or about March 12, 

1992 ("Asset Agreement"), Koch acquired certain of the assets 

of SSM including, but not limited to, the interest of SSM under 

the Lease. As a result of its acquisition of the interest of 

SSM under the Lease, Koch is the lessee under both the Lease 

and the Lease and Assignment Agreement. 

1.4 The second renewal term of the Lease is 

scheduled to commence on February 1, 1997. The second renewal 

term of the Lease and Assignment Agreement is scheduled to 

commence on January 1, 1998. In order to coordinate the 

commencement and expiration date of all future renewal terms 

under the Lease and the Lease and Assignment Agreement, Koch 

has requested that the term of the first renewal term of the 

Lease be extended to December 31, 1997. 

1.5 Paragraph 9.1 of the Lease requires that ground 

rent for the leased premises be renegotiated every five (5) 

years. As a result of extending the term of the first renewal 

2 
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1 term to December 31, 1997, the parties must agree on a 

2 renegotiated ground rent for the period between January 1, 1997 

3 and December 31, 1997. 

4 1.6 The parties intend by this Second Amendment 

5 to extend the expiration date of the first renewal term 

6 from January 31, 1997 to December 31, 1997, set forth 

7 their agreement on renegotiated ground rent and Guaranteed 

8 Minimum Annual Throughput for the extended term of the 

9 first renewal term under the Lease, acknowledge the 

10 exercise by Koch of the second renewal term under the 

11 Lease, and to otherwise set forth their understandings and 

12 agreements concerning compensation and renegotiation 

13 factors for the second renewal term of the Lease 

14 commencing January 1, 1998. 

15 2 . TERM AND OPTIONS TO RENEW: Notwithstanding the 

16 effective date of the Lease, the term of the first renewal term 

17 under the Lease shall be and hereby is extended to December 31, 

18 1997. The second renewal term under the Lease shall commence on 

19 January 1, 1998, and the commencement and expiration date of all 

20 subsequent renewal terms under the Lease shall be determined and 

21 adjusted on the basis of the January 1, 1998 commencement date for 

22 the second renewal term. 

23 3. GROUND RENTAL/EXTENDED FIRST RENEWAL TERM: 

24 Commencing on the effective date, and continuing through December 

25 31, 1997, Lessee shall pay City renegotiated annual ground rent for 

26 the leased premises in the amount of One Hundred Ninety-Four 

27 Thousand Seven Hundred Dollars ($194,700) in equal monthly 

28 installments of Sixteen Thousand Two Hundred Twenty-Five Dollars 

L-99(11/96) 
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1 ($16,225.00) 

2 4. GROUND RENTAL/SECOND RENEWAL TERM: Commencing 

3 January 1, 1998, and continuing through December 31, 2002, Lessee 

4 shall pay City renegotiated annual ground rent for the leased 

5 premises in the amount of One Hundred Ninety-Four Thousand Seven 

6 Hundred Dollars ($194,700) in equal monthly installments of Sixteen 

7 Thousand Two Hundred Twenty-Five Dollars ($16,225.00). 

8 5. GUARANTEED MINIMUM THROUGHPUT/EXTENDED FIRST RENEWAL 

9 -TERM: Commencing on the effective date, and 

10 continuing through December 31, 1997, Lessee guarantees that it will 

11 ship 300, 000 metric tons of petroleum coke or other dry bulk 

commodities (products) per year ("Guaranteed Minimum Annual 

Throughput") 

6 . , GUARANTEED MINIMUM THROUGHPUT I SECOND RENEWAL TERM: 

Commencing January 1, 1998, and continuing through December 31, 

2002, Lessee guarantees that it will ship 300,000 metric tons of 

17 petroleum coke or other dry bulk commodities (products) per year 

18 ("Guaranteed Minimum Annual Throughput"). 

19 7. COMPENSATION RENEGOTIATION/ARBITRATION: Paragraph 9 

20 of the Lease shall be deleted and a new paragraph 9 added in its 

21 place and stead to be and read as follows: 

22 "9.1 In accordance with the provisions of Long 

23 Beach City Charter Section 1207(d), commencing with the 

24 third renewal term under the Lease the parties agree to 

25 renegotiate the ground rent for the leased premises, the 

26 Guaranteed Minimum Annual Throughput, and the amount of 

27 insurance (if any) to be provided by Lessee for the use 

28 of the leased premises for each optional five-year renewal 

L-99(11/96) 
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1 of the term commencing at least one hundred eighty (180) 

2 days prior to the beginning of each succeeding five-year 

3 renewal term. If the parties cannot reach agreement at 

4 least one hundred twenty (120) days before the end of the 

5 then-current term, either party may request arbitration 

6 pursuant to subparagraph 9.3 hereof. 

7 9.2 In the negotiations to establish such 

8 renegotiated compensation, the parties shall take into 

9 consideration the character of the leased premises, their 

10 value, the fair rental value of similar premises and 

11 ..,. facilities devoted to similar use, the terms, conditions 
co 
co 

12 ..C::-c"<t 
0 .... ' mlllN 
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and restrictions of this·Lease, the quantity of material 

handled at, on or from the leased Premises, the return to 

City, maintenance costs, insurance, taxes and any other 

facts and data necessary for the proper determination of 

such compensation; provided that the fair compensation to 

17 be paid by Lessee shall be determined without taking into 

18 consideration the value of any improvements or facilities 

19 owned by Lessee. 

20 9. 3 If the parties cannot reach agreement with 

21 respect to compensation or any other matter in this Lease 

22 which is specifically stated to be subject to arbitration, 

23 either party may request arbitration. The party desiring 

24 arbitration shall select an arbitrator and give written 

25 notice to the other party, who shall select an arbitrator 

26 within ten ( 10) business days after receipt of such 

27 notice. If the other party fails to name such second 

28 arbitrator within said ten (10) day period, the arbitrator 

L-99(11/96) 
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first selected shall decide the matter within sixty (60) 

days after the expiration of said ten (10) day period. 

Otherwise, the two arbitrators selected shall, within ten 

(10) business days after the appointment of the second, 

select a third. If the two cannot agree upon a third, the 

third arbitrator shall be appointed by any judge of the 

Superior Court of the County of Los Angeles, California, 

upon application made therefor by either party upon ten 

(10) days' written notice to the other. Upon their 

appointment, the three arbitrators shall enter immediately 

upon the discharge of their duties and must determine the 

issue or issues submitted to them and file their 

determination in writing with City and Lessee within sixty 

(60) days after the appointment of the third arbitrator. 

The arbitration proceedings shall be in accordance with 

the provisions of Title 9 (Arbitration, 27 of Part 3 of 

the California Code of Civil Procedure commencing at Code 

of Civil Procedure Section 1280, unless the parties agree 

otherwise." 

8. EFFECTIVE DATE: This Second Amendment shall be 

effective as of February 1, 1997. 

9. FORCE AND EFFECT: Except as provided in this Second 

Amendment, all terms and conditions of the Lease shall remain 
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unchanged and in full force and effect. 

Dated: ~~~~~---' 1997 f'(\a ::9 :I 

Dated: ~~~~~-----' 1997 {Y\o,jt 

Dated: d_r;~ ~-rl~-------' 1997 

"LESSEE" 

CITY OF LONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor 9mmissipners 

By'~///'~ 
"CITY" 

Steven R. Dillenbeck, 
Executive Director 

The foregoing Second Amendment to Lease and Preferential 

Assignment Agreement is hereby approved as to form. 

JOHN R. CALHOUN, City Attorney 

/) g 
~tic~~-~·~------' 1997 Dated: By 

Everett L. Glenn, Deputy 

CONSENT 

The undersigned, as guarantor of the performance of 

Koch Carbon, Inc., hereby consents to the foregoing Second Amendment 

to Lease Agreement. 

Dated: ral-1--l ....... a"'--'~"+--..-,'------' 19 9 7 

ELG:ss 

04/10/97 

K-l\KOCH-2.AGR 

GUARANTOR: 

KOCH INDUSTRIES, INC. 

By: 

7 



CALIFORNIA ALL-PURPO~e ACKNOWLEDGMENT . 
~.?W~..e<"k<'k<-M..c< ;,;;x.~,C{'&<'-C<'&<'&<'~-CQ-C<'&& .. C<><X'ft&<'.c<',.fX',(X:=_e<>cX'&<'&<' .. CN'X><X'8-<X',Q;>C<>C<;-<Kft&<'.<X',(X',(X,Q<'>t r - -- ~ 
~ State of KANSAS g 
~ County of SEIXWICK ~ 
~ x 
~ :?) 
~ .• · .. · .. !· On May 7, 1997 before me, Kelly S. Nebergall, Notary Public ~ .• · .. 
{i'! Date Name and Title of Officer (e.g., "Jane Doe, Notary Public") 

6 
~ •. · .. : personally appeared Jeff N. Gentry and H. Allan Caldwell ~,·.· 
~I Name(s) of Signer(s) 

6 
~ ~personally known to me- OR- D proved to me on the basis of satisfactory evidence to be the person(s) g 
~ whose name(s) is/are subscribed to the within instrument g 

I
~ and acknowledged to me that he/she/they executed the ~.g ... ·.• 
~ same in his/her/their authorized capacity(ies), and that by 6 

his/her/their signature(s) on the instrument the person(s), ~.· 
or the entity upon behalf of which the person(s) acted, X 

: . A • KELLY S. NEBERGALL executed the instrument. ~ 

I - r~ ~ 
~ Mr Appt. Exp. WITNESS my hand and official seal. g 

~ ~ 
~ \<',_( c J -s . '"" c_.,.,,,r--s c ~ ~ 7 Signature of Notary Public ~ g 
~.·.: OPTIONAL ~ 
~~ Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent :?) 

~ fraudulent removal and reattachment of this form to another document. ~ 

~ Description of Attached Document ~ 

~ Title or Type of Document: Second Arrendrrent to Lease Agreerrent ~ 
~ 6 

~ Document Date: May 7 ' 1997 Number of Pages: 7 g 
~ ~ ~ Signer(s) Other Than Named Above: ~ 

~ Capacity(ies) Claimed by Signer(s) g 
g S N Jeff N. Gent:ry S N H. Allan caldwell g § igner's arne: igner's arne: g 
g g 
~. _

11
·, !ii! Individual ~ Individual ~:·.·.: 

~~ EJ Corporate Offic!'lr ~ Corporate Officer 6 
~ .. ~! Title(s): Pres1dent Title(s): Secretary g.X· 

~ D Partner - D Limited D General D Partner - D Limited D General :?S 

~ 6 ~~~~~:y-in-Fact 6 ~~~~:y-in-Fact ~ 
~1 D Guardian or Conservator D Guardian or Conservator ~-'.?>· ..•• 

~ D Other: Top of thumb here D Other: Top of thumb here :?) 

~ ~ 
I ~ ~ Signer Is Representing: Signer Is Representing: ~ 
~ Kcc h Car: bon_; =:r:nc I< DC h Carbon "'nc, ti: I / i 
~"@>.~'§X>."§K~~'§'<;."§R>'§(.~'§X>'§<:.:'Q(}§XI.'§<;.~'§X;'§<>Q<;;-QZ.'§X;'§.<.;.'§K.-Q<;,.'§<><:*:.'QZ.'§<>.'Q<&.'§%'@,'§(;'§<''§<;;'%'§<>'§<>.'@.'%'§<>'%'%'§%'§<.'Q'..x, 
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~ State of KANSAS ~ 
~ County of SEDGWICK ~ ~ g 
~ JULY 16, 1997 BRENDA GALVAN, NOTARY PUBLIC g 
~.·.::. On before me, ~,.·. (i: Date Name and Title of Officer (e.g., "Jane Doe, Notary Public") 

6 g personally appeared W. W. HANNA g 
(:<) Name(s) of Signer(s) ('i 

~ IX personally known to me- OR- D proved to me on the basis of satisfactory evidence to be the person(s) ~ 
~ whose name(s) is/are subscribed to the within instrument g 

~
~ and acknowledged to me that he/she/they executed the ~' .. · .. 

same in his/her/their authorized capacity(ies), and that by :~ 

his/her/their signature(s) on the instrument the person(s), g 
or the entity upon behalf of which the person(s) acted, g 

~ executed the instrument. ~ 

~.:,1 ~ • BR~~R~:P~~T~AN WITNESS my hand and official seal. ~.g 
~~ ~ STATEOF NSA ~ ~ '~ 2J MyApt.Ex. / ~ ~ g 
~¥air~ONary~ ~ 
~ OPTIONAL k 
~ Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent X 
(i: fraudulent removal and reattachment of this form to another document. :'S 
2: g 
g Description of Attached Document g g g 
R Title or Type of Document: Consent to Second Amendment to Lease Agreement g 

~ Document Date: MAY 7' 1997 Number of Pages: 7 ~ 
~ ~ ~ Signer(s) Other Than Named Above: ~ 

g Capacity(ies) Claimed by Signer(s) g 
~ Signer's Name: W • W • HANNA Signer's Name: g ~ g 
~ g g D Individual D Individual g 
~ Kl Corporate Officer D Corporate Officer g 
~ Title(s): PRESIDENT Title(s): g 
~ D Partner - D Limited D General D Partner - D Limited D General g 
~ D Attorney-in-Fact D Attorney-in-Fact g 
~ o

0 
Trustee o

0 
Trustee ~ 

~: Guardian or Conservator Guardian or Conservator 6 
~ D Other: Top of thumb here D Other: Top of thumb here ~ 
~ g 
~ ~ i Signer Is Representing: Signer Is Representing: ~ 
~ KOCH INDUSTRIES • INC , ~ 

~ ~ 
~~'§X."§X.'®'§X.'§Z'Q<:>'Q<:.'§:K;§<;:.'§<;'§X.g}§<>G<;.'§X.'G<>G<:;.'<X.'§%'§%'§X.'§%"Q<;,.'QZ.'§<;<X.'%'<X.'Q(;g(,'§Z'§X.'g<;;<:X>'Q<>§<X~<>~~<>G<.'§X>G<:.'§%'G<>GZ..'Q'~ 
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FIFTH AMENDMENT TO LEASE AGREEMENT 

THIS FIFTH AMENDMENT TO LEASE AGREEMENT {"Fifth Amendment") 

is made and entered into as of _ ____!,...A~o::...:.rilw2~5:_,___, 2013, pursuant to Ordinance No. 

HD-2146 , adopted·by the Board of Harbor Commissioners of the City of Long Beach at 

its meeting of _...,!M=a=r=ch:.:.....!..18"'----' 2013, by and between the CITY OF LONG BEACH, a 

municipal corporation, acting by and through its Board of Harbor Commissioners {"City"), 

and OXBOW CARBON & MINERALS LLC, a Delaware limited liability company, as 

successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware 

corporation {"Oxbow"). 

1. RECITALS. This Fifth Amendment is made with reference to the 

following facts and objectives: 

1.1 On January 8, 1987, City and SSM CARBON, a division of 

SSM Cal North America, Inc., an Ohio corporation {"SSM"), entered into a Lease 

Agreement by which City leased to SSM certain improved real property situated 

within the Harbor District {Harbor Department Document No. HD-4239). The 

Lease Agreement was amended on March 8, 1990 {Document No. HD-4722) and 

July 17, 1997 {Document No. HD-5875) and assigned from SSM to Aimcor 

effective May 28, 1998 {Document No. HD-6030). The Lease Agreement was 

further amended on April 20, 2004 {Document No. HD-6795) and on 

August 15, 2008 {Document No. HD-4239D). The Lease Agreement, as so 

amended and assigned, is referred to herein as the "Agreement." 

1.2 The parties intend by this Fifth Amendment to acknowledge 

the exercise by Oxbow of the fifth renewal term of five {5) years commencing 

January 1, 2013, and to set forth their agreement on negotiated ground rent and a 

Guaranteed Minimum Annual Throughput. 

2. GROUND RENTAUFIFTH RENEWAL TERM. Subject to 

subparagraph 2.1, commencing January 1, 2013 and continuing through 
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1 December 31, 2017, Oxbow shall pay City monthly ground rent for the leased premises in 

2 the amount of Twenty Six Thousand Six Hundred Seventy Eight Dollars ($26,678). 

3 Ground rent shall be payable in advance on the first day of each calendar month without 

4 deduction set off, prior notice or demand. 

5 
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2.1 The monthly ground rental shall be adjusted on January 1 of 

each year during the fourth renewal term ("adjustment date"). Said adjustment 

shall be made by comparing the Consumer Price Index for All Urban Consumers 

(base year 1982-84=1 00) for Los Angeles-Riverside-Orange County, California 

published by the United States Department of Labor, Bureau of Labor Statistics 

("Index"), which is published nearest the October 1st date which is three (3) months 

prior to the adjustment date ("Current Index"), with the Index published nearest 

October 1, 2012 ("Beginning Index"). If the Current Index has increased over the 

Beginning Index, the monthly ground rental for the then-current year shall be set 

by multiplying the monthly ground rental set forth above by a fraction, the 

numerator of which is the Beginning Index; provided, in no event shall the monthly 

ground rental be less than the monthly ground rental for the previous lease year. 

If the Index is discounted or revised during the term, such other government Index 

or computation shall be used in order to obtain substantially the same result as if 

the Index had not been discontinued. On adjustment of the rent as provided 

herein, the parties shall immediately execute a writing setting forth the adjusted 

rent and when said writing is executed by the Executive Director, it shall constitute 

a legally binding agreement of the parties without further municipal, corporate or 

other action. 
\ 

3. GUARANTEED MINIMUM THROUGHPUT/FIFTH RENEWAL 

25 TERM. Commencing January 1, 2013 and continuing through December 31,2017, 

26 Oxbow guarantees that it will ship five hundred thousand (500,000) metric tons of 

27 petroleum coke or other dry bulk commodities (products) per year ("Guaranteed Minimum 

28 Annual Throughput"). 
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1 4. EFFECTIVE DATE. This Fifth Amendment shall be effective as of 

2 January 1, 2013. 

3 5. FORCE AND EFFECT. Except as provided in this Fifth Amendment, 

4 all terms and conditions of the Agreement shall remain unchanged and in full force and 

5 effect. 
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--~___;_~....;;..··=--+7--'g-+-1 _, 2013 By: 
Name: 

Title: 

__ .Jt~a.t\:..=..:..;...J=-ecr~y~:._l g __ , 2013 By: 
Name: 

Title: 

___ __;_,~::...._~_v-__ , 2013 By: 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, as 
successor to APPLIED INDUSTRIAL 
MATERIALS · CORPORATION, a 
D are corporation 

c_~-

Oa'Oid 'II. Cla1 k 
Assistant Secretary 

OXBOW 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor Commissioners 

LJ?;:·c·~ 
~ ~ J. Christopher Lytle 

( ~ Executive Director 
Long Beach Harbor Department 

CITY 

The foregoing document is hereby appro 

__ ___._L(_-~( i~. 2013 

CMG:arh 01/16/13 tiAOB-01325 
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~ State of eatitornicr Ffor,lda.. } ~ 
~ County of fu /rn vbe 0- C: h g 
g J ·~ ~ ' c 'Pc j_J_ ~ .~ On I lu q ,'A. 0 13 before me, a. fll c ~ ' C( n e () % 
c S Here lnse,rl ~: oUn~ 1r~dfu olrh: ~11•:•1r /1 //1 ("' V :5 

~ personally appeared E r u . C . "l.X{ vv \... t L-f ,__ ~ 
~ CIS Ueniof' u ,'c_~ Pres/ ef\f a~7~lA

9

5;-f, LSecrLictl'fj of ~ 
~ O!...bow Corbo11 1J-tr'ncra Is /-..1-J}__ ' ~ 
~ who proved to me on the basis of satisfactory g 
~ evidence to be the person(s) whose name(s) is/are ~ 
~ subscribed to the within instrument and acl<nowledged ~. 
c to me that he/she/they executed the same in .:-, 
~ his/her/their authorized capacity(ies), and that by ~ 
~ his/her/lheir signature(s) on the instrument the ~ 
~ person(s), or the enlily upon behalf of which the ~ 
.~ person(s) acted, executed the instrument. 3 
~ g 
~ I certify under PENALTY OF PERJURY under the ~ 
~ laws of the State of California that the foregoing ~ 
~ paragraph is true and correct. ~ 

~ ~ 
~ Signature. C. · ~ ~ 
~ Ploce Holal)l Seol andlor Slomp Above QPTJQNAL ~ 

~.· :. Though the information beloiV is not required by law, it may prove valuable /o persons relying on the document S. 

1'i and could prevent fraudulent removal and reattachment of this form to anoltler document. b 
~ Description of Attached Document § 
g Tille or Type or Document: g 
~ Document Date: Number or Pages: 3 
~.;. S ( ) h N ~. ~ igner s Ot er Than amed Above:------------------------- n 
~ Capacity(ies) Claimed by Signer(s) ~ 
·~ Signer's Name: Signer's Name: X 

~ (] Corporate Officer- Title(s): 0 Corporate Oflicer- Titte(s): ~ 
~ U Individual 0 Individual ~ 
~ I i Partner- D Limited D General Top otlhumb here 0 Partner- Ll Limited I I General Top otlhumb here ~ 
~.· U Attorney in Fact D Attorney in Fact g~. 
?f LJ Trustee D Trustee 

8 lJ Guardian or Conservator D Guardian or Conservator · · R ~ r. [J Other: D Other: x 
~ g 
~ Signer Is Representing: Signer Is Representing: ~ 
~ ~ 
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FOURTH AMENDMENT TO LEASE AGREEMENT 

THIS FOURTH AMENDMENT TO LEASE AGREEMENT ("Fourth 

4 Amendment") is made and entered into as of August 15 , 2008, pursuant to 

5 Ordinance No. HD- 2025, adopted by the Board of Harbor Commissioners of the City of 

6 Long Beach at its meeting of ----=J=-=u~lyt..__;_14_;__ __ , 2008, by and between the CITY OF 

7 LONG BEACH, a municipal corporation, acting by and through its Board of Harbor 

8 Commissioners ("City"), and OXBOW CARBON & MINERALS LLC, a Delaware limited 

9 liability company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, 

10 a Delaware corporation ("Oxbow"). 

11 

18 

19 

1. RECITALS. This Fourth Amendment is made with reference to the 

following facts and objectives: 

1.1 On January 8, 1987, City and SSM CARBON, a division of 

SSM Cal North America, Inc., an Ohio corporation ("SSM"), entered into a Lease 

Agreement by which City leased to SSM certain improved real property situated 

within the Harbor District (Harbor Department Document No. HD-4239). The 

Lease Agreement was amended on March 8, 1990 (Document No. HD-4 722) and 

July 17, 1997 (Document No. HD-5875) and assigned from SSM to Aimcor 

effective May 28, 1998 (Document No. HD-6030). The Lease Agreement was 

20 further amended on April 20, 2004 (Document No. HD-6795). The Lease 

21 Agreement, as so amended and assigned, is referred to herein as the 

22 "Agreement." 

23 1.2 The parties intend by this Fourth Amendment to acknowledge 

24 the exercise by Oxbow of the fourth renewal term of five (5) years commencing 

25 January 1, 2008, and to set forth their agreement on negotiated ground rent, a 

26 Guaranteed Minimum Annual Throughput, and insurance provisions. 

27 2. GROUND RENTAL/FOURTH RENEWAL TERM. Subject to 

28 subparagraph 2.1, commencing January 1, 2008 and continuing through 

L:\Apps\Ctylaw32\WPDocs\D019\P008\00 129897 .DOC 
4'" AMD TO LEASE AGR HD-4239(05/21/08] 

1 
HD-4239D AOB-01325 

OXBOW(CMGJ 



»'-
>-OJ8 we:-
zou.<:t 
o::::t::..C:CD 
o<(;::co I= ».,.... "/" 

::: - C\1 
<(O"ED roco 
~z>o Q)Q) 
_Q"S<( 
OZoo 
wzw 
I<(c:..C 
f-Iroo 
u.CI)aJro 
owo&l 
Wf-+-'OJ 
00:::(/)C: 
-w~o U.ID ....l 
u.QC"l 
00:::~ 

1 December 31, 2012, Oxbow shall pay City monthly ground rent for the leased premises in 

2 the amount of Twenty Four Thousand Two Hundred Ninety Nine Dollars ($24,299). 

3 Ground rent shall be payable in advance on the first day of each calendar month without 

4 deduction set off, prior notice or demand. 
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2.1 The monthly ground rental shall be adjusted on January 1 of 

each year during the fourth renewal term ("adjustment date"). Said adjustment 

shall be made by comparing the Consumer Price Index for All Urban Consumers 

(base year 1982-84=1 00) for Los Angeles-Riverside-Orange County, California 

published by the United States Department of Labor, Bureau of Labor Statistics 

("Index"), which is published nearest the October 1st date which is three (3) months 

prior to the adjustment date ("Current Index"), with the Index published nearest 

October 1, 2007 ("Beginning Index"). If the Current Index has increased over the 

Beginning Index, the monthly ground rental for the then-current year shall be set 

by multiplying the monthly ground rental set forth above by a fraction, the 

numerator of which is the Beginning Index; provided, in no event shall the monthly 

ground rental be less than the monthly ground rental for the previous lease year. 

If the Index is discounted or revised during the term, such other government Index 

or computation shall be used in order to obtain substantially the same result as if 

the Index had not been discontinued. On adjustment of the rent as provided 

herein, the parties shall immediately execute a writing setting forth the adjusted 

rent and when said writing is executed by the Executive Director, it shall constitute 

a legally binding agreement of the parties without further municipal, corporate or 

other action. 

3. GUARANTEED MINIMUM THROUGHPUT/FOURTH RENEWAL 

TERM. Commencing January 1, 2008 and continuing through December 31, 2012, 

Oxbow guarantees that it will ship three hundred fifty thousand (350,000) metric tons of 

petroleum coke or other dry bulk commodities (products) per year ("Guaranteed Minimum 

Annual Throughput"). 
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4. INSURANCE. Paragraph 18 of the Agreement is deleted in its 

entirety and is hereby amended to read as follows: 

"18. As a condition precedent to the Lessee's right to 

continued possession of the Premises, Lessee shall procure and maintain 

in full force and effect during the term of the Agreement, the following 

policies of insurance. 

"(a) Commercial General Liability Insurance which 

affords coverage at least as broad as Insurance Services Office 

'occurrence' form CG 00 01 with minimum limits of $5,000,000 per 

occurrence, and if written with an aggregate, the aggregate shall be 

double the per occurrence limit. The policy shall contain no 

provisions or endorsements limiting coverage for (1) products -

completed operations; (2) contractual liability; (3) independent 

contractors; (4) third party action over claims; (5) explosion, 

collapse or underground hazard (XCU), if there is exposure; and (6) 

defense costs shall be excess of limits. 

"(b) Automobile Liability Insurance with coverage at 

least as broad as Insurance Services Office Form CA 0001 

covering 'Any Auto' (Symbol 1) with minimum limits of $5,000,000 

each accident. 

"(c) Workers' Compensation Insurance, as required 

by the State of California and Employer's Liability Insurance with a 

limit of not less than $1,000,000 per accident for bodily injury and 

disease, and any required coverage under the U.S. 

Longshoremen's and Harbor Workers' Act (USL&H), Federal 

Employers Liability Act and Jones Act for employees performing 

services covered by said Acts. 
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"(d) Property Insurance on an 'All Risk' basis equal to 

the full replacement cost of the property insured with no 

coinsurance clause. 

"Insurance policies will not be in compliance with the 

Agreement if they include any limiting endorsement that have not been 

approved in writing by City. 

"The policy or policies of insurance for Commercial General 

Liability and Automobile Liability Insurance shall contain the following 

provisions or be endorsed to provide the following: 

"(1) The Indemnified Parties shall be additional insureds 

with regard to liability and defense of suits or claims arising out of 

the Agreement. 

"Additional insured endorsements shall not: 

"i. Be limited to ongoing operations; 

"ii. Exclude contractual liability; 

"iii. Restrict coverage to the sole liability of Lessee; 

"iv. Contain any other exclusion contrary to the 

Agreement. 

"(2) This insurance shall be primary and any other 

insurance, deductible, or self-insurance maintained by the 

Indemnified Parties shall not contribute with this primary insurance. 

"(3) The policy shall not be canceled or the coverage 

reduced until a thirty (30) day written notice of cancellation has 

been served upon the Executive Director of the Harbor Department 

except notice of ten (1 0) days shall be allowed for non-payment of 

premium. 

"The policy or policies of insurance for Workers' 

Compensation shall be endorsed, as follows: 

L:\Apps\Ctylaw32\WPDocs\D019\P008\00129897.DOC 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"(1) A waiver of subrogation stating that the insurer waives 

all rights of subrogation against the Indemnified Parties. 

"(2) The policy or policies shall not be canceled or 

coverage reduced until a thirty (30) day written notice of 

cancellation has been served upon the Executive Director of the 

Harbor except notice of ten (1 0) days shall be allowed for non

payment of premium. 

"The policy or policies of insurance for Property Insurance 

shall be endorsed, as follows: 

"(1) A waiver of subrogation stating that the insurer waives 

all rights of subrogation against the Indemnified Parties. 

"(2) The policy or policies shall not be canceled or the 

coverage reduced until a thirty (30) day written notice of 

cancellation has been served upon the Executive Director of the 

Harbor except notice of ten (1 0) days shall be allowed for non

payment of premium. 

"(3) Losses payable under this policy shall be adjusted 

with the named insured and paid to City as its interests may 

appear. 

"Any deductible or self-insured retention must be approved 

in writing by the Executive Director and shall protect the Indemnified 

Parties in the same manner and to the same extent as they would have 

been protected had the policy or policies not contained a deductible or 

self-insured retention. 

"Lessee shall deliver either certified copies of the required 

policies or endorsements on forms approved by the City ('evidence of 

insurance') to the Executive Director for approval as to sufficiency and as 

to form. At least fifteen (15) days prior to the expiration of any such policy, 

L:\Apps\CtyLaw32\WPDocs\D019\POOB\00129B97.DOC 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

evidence of insurance showing that such insurance coverage has been 

renewed or extended shall be filed with the Executive Director. If such 

coverage is canceled or reduced, Lessee shall, within ten (1 0) days after 

receipt of written notice of such cancellation or reduction of coverage, file 

with the Executive Director evidence of insurance showing that the 

required insurance has been reinstated or has been provided through 

another insurance company or companies. 

"The coverage provided shall apply to the obligations 

assumed by the Lessee under the indemnity provisions of this Agreement, 

but this insurance provision in no way limits the indemnity provisions and 

the indemnity provisions in no way limit this insurance provision. 

"Lessee agrees to suspend and cease all operations 

hereunder during such period of time as the required insurance coverage 

is not in effect and evidence of insurance has not been approved by the 

City. The City shall have the right to withhold any payment due Lessee 

until Lessee has fully complied with the insurance provisions of this 

Agreement. 

"Each such policy shall be from a company or companies 

with a current A.M. Best's rating of no less than A:VII and authorized to do 

business in the State of California, or otherwise allowed to place insurance 

through surplus line brokers under applicable provisions of the California 

Insurance Code or any federal law. 

"If coverage is written on a claims-made basis, the 

retroactive date on such insurance and all subsequent insurance shall 

coincide with or precede the effective date of the Agreement and 

continuous coverage shall be maintained or Lessee shall obtain and 

submit to City an extended reporting period endorsement for a period of at 

least three (3) years from termination or expiration of this Agreement. 

L:\Apps\Ctylaw32\WPDocs\D019\P008\00129897.DOC 
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1 "Upon expiration or termination of coverage of required 

2 insurance, Lessee shall procure and submit to City evidence of 'tail' 

3 coverage or an extended reporting coverage period endorsement for the 

4 period of at least three (3) years from termination or expiration of this 

5 Agreement. 

6 "Lessee shall be responsible for causing all contractors and 

7 sublessees to purchase the appropriate insurance in compliance with the 

8 terms of the Agreement. If Lessee does not obtain evidence of the 

9 required insurance, Lessee's required limits of Liability shall be increased 

10 by 50%." 

11 

5. EFFECTIVE DATE. This Fourth Amendment shall be effective as of 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

January 1, 2008. 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 
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1 6. FORCE AND EFFECT. Except as provided in this Fourth 

2 Amendment, all terms and conditions of the Agreement shall remain unchanged and in 

3 full force and effect. 

1 

4 

5 

6 

7 

12 

13 

14 

15 

16 

17 

18 

19 

By: 
Name: 

Title: 

By: 
Name: 

Title: 

___ t?'_r_l_~ ____ , 2008 By: 

OXBOW CARBON & MINERALS LLC, a 
Delaware limited liability company, as 
successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a 

tion 

St 
Executive Vice President 

David w. Clark 
Assistant Secretary 

OXBOW 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
~arbor Commissioners 

~~~ 

CITY 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

20 The foregoing document is hereby approved 

21 

22 __ ______,&....____-_/_( '-1----'--' -' 2008 

23 

24 

25 

26 

27 

28 CMG:rjr 05/21/08 #AOB-01325 
L:\Apps\Ctylaw32\WPDocs\0019\P008\00129897, DOC 
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STATE OF FLORIDA 
:ss 

COUNTY OF PALM BEACH ) 

The foregoing instrument was acknowledged before me this /!;-If, day of June, 
2008, by David W. Clark, as Assistant Secretary of Oxbow Carbon & Minerals LLC, a 
Delaware limited liability company, on behalf of the Company. 

n. c~ 
~ 

State of Florida 

Personally known-~-----
or Produced Identification ___ _ 

Type of Identification Produced ________ _ 

Notary Public State of Florida 
Janice C Patten 
My Commission 00664272 
Ex ir~s 06/21/2011 



STATE OF FLORIDA 
:ss 

COUNTY OF PALM BEACH ) 

The foregoing instrument was acknowledged before me this /'lih day of June, 
2008, by Steven E. Fried, as Executive Vice President of Oxbow Carbon & Minerals 
LLC, a Delaware limited liability company, on behalf of the Company. 

~~.tcttLt~ 
t ry Public 

State of Florida 

Personally known __ / ____ _ 
or Produced Identification ___ _ 

Type of Identification Produced ________ _ 

Notary Public State of Florida 
Janice C Patten 
My Commission 00664272 
Ex ires 06/21/2011 
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THIRD AMENDMENT TO LEASE AGREEMENT 

THIS THIRD AMENDMENT TO LEASE AGREEMENT ("Third 

4 Amendment") is made and entered into as of the 20th day of 
2004 

5 --~A~pr~1~·1~-----' ~~' pursuant to Ordinance No. HD-1906, adopted by 

6 the Board of Harbor Commissioners of the City of Long Beach at its 

7 meeting of March 15, 2004 , ~g~, by and between CITY OF LONG 

8 BEACH, a municipal corporation, acting by and through its Board of 

9 Harbor Commissioners ("City"), and OXBOW CARBON & MINERALS LLC, a 

10 Delaware limited liability company, as successor to APPLIED 

11 INDUSTRIAL MATERIALS CORPORATION, a Delaware corporation 

:: 12 ( "Aimcor") . 
.:: ~ 
~~M:= 
"'==-= = t ~ ~ 13 1. RECITALS: This Third Amendment is made with reference 

~ bn"; C\ ~ 
c=o .. r--
_gj=·=~ 14 ~~;~~ to the following facts and objectives: 
~ ~~=~ 

]~~~§ 15 1.1 On January 8, 1987, City and SSM CARBON, 
==~Cool-= C:::< ..... :u;; 
a~~~ 16 a division of SSM Coal North America, Inc. I an Ohio 

0 
.J 

17 corporation ("SSM"), entered into a Lease Agreement by 

18 which City leased to Lessee certain improved real 

19 property situated within the Harbor District (Harbor 

20 Department Document No. 4239). The Lease was amended on 

21 March 8, 1990 (Document No. HD-4722) and July 17, 1997 

22 (Document No. HD-5875) and assigned from SSM to Aimcor 

23 effective May 28, 1998 (Document No. HD-6030). The Lease 

24 Agreement, as so amended and assigned, is referred to 

25 herein as the "Agreement". 

2 6 1. 2 The parties intend by this Third Amendment 

27 to acknowledge the exercise by Aimcor of the third 

28 renewal term of five ( 5) years commencing January 1, 

HD-6795 
1 



,• 

1 2003, and to set forth their agreement on negotiated 

2 ground rent, a Guaranteed Minimum Annual Throughput, and 

3 insurance provisions. 

4 2. GROUND RENTAL/THIRD RENEWAL TERM: Subject to 

5 subparagraph 2.1, commencing January 1, 2003 and continuing through 

6 December 31, 2007, Lessee shall pay City monthly ground rent for 

7 the leased premises in the amount of Twenty Thousand Four Hundred 

8 One and 63/100 Dollars ($20,401.63). Ground rent shall be payable 

9 in advance on the first day of each calendar month without 

10 deduction set off, prior notice or demand. 

11 2.1 The monthly ground rental shall be 

""' 12 \Q 

-= ~ 
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===="' =.:3=·;:!:_ 14 ~ ... =a"' =~-\0 
~ ..... ~=~ 
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adjusted on January 1 of each year during the third 

renewal term ("adjustment date"). Said adjustment shall 

be made by comparing the Consumer Price Index for All 

Urban Consumers (base year 1982-84=100) for Los Angeles-

Anaheim-Riverside, published by the United States 
Q ..... 

17 Department of Labor, Bureau of Labor Statistics 

18 ("Index"), which is published nearest the October pt 

19 date which is three (3) months prior to the adjustment 

20 date ("Current Index"), with the Index published nearest 

21 October 1, 2002 ("Beginning Index"). If the Current 

22 Index has increased over the Beginning Index, the monthly 

23 ground rental for the then-current year shall be set by 

24 multiplying the monthly ground rental set forth above by 

25 a'fraction, the numerator of which is the Current Index 

26 and the denominator of which is the Beginning Index; 

27 provided, in no event shall the monthly ground rental be 

28 less than the monthly ground rental for the previous 

2 



1 lease year. If the Index is discontinued or revised 

2 during the term, such other government Index or 

3 computation shall be used in order to obtain 

4 substantially the same result as if the Index had not 

5 been discontinued. On adjustment of the rent as provided 

6 herein, the parties shall immediately execute a writing 

7 setting forth the adjusted rent and when said writing is 

8 executed by the Executive Director, it shall constitute 

9 a legally binding agreement of the parties without 

10 further municipal, corporate or other action. 

11 3. GUARANTEED MINIMUM THROUGHPUT /THIRD RENEWAL TERM: 

12 Commencing January 1, 2003 and continuing through December 31, 

13 2007, Lessee guarantees that it will ship three hundred thousand 

(300,000) metric tons of petroleum coke or other dry bulk 

15 commodities (products) per year ("Guaranteed Minimum lmnual 

16 Throughput"). 

17 4. INSURANCE Paragraph 18 of the Agreement is deleted in 

18 its entirety and is hereby amended to read as follows: 

19 "18. INSURANCE: 

20 "18 .1 Insurance Required. As a condition precedent 

21 to Lessee's right to continued possession of the 

22 Premises, and without limiting Lessee's obligations of 

23 indemnity, Lessee, at no cost to City shall procure and 

24 maintain in full force and effect during the term of this 

25 Lease, and at such other times as may be required under ,. 

26 "claims-made" insurance if such form of insurance is 

27 provided, the following types and levels of insurance. 

28 "18.1.1 Commercial General Liability 

3 
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18 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

.· 

Insurance. Commercial general liability 

insurance with coverage at least as broad as 

Insurance Services Office Commercial General 

Liability Form CG0001, with limits of not less 

than $5,000,000 per occurrence. 

"18.1.2 Automobile Liability Insurance. 

Automobile liability insurance with coverage 

at least as broad as Insurance Services Office 

Form CA0001 covering automobile liability code 

1 (any auto), with a limit of $5,000,000 per 

accident . 

"18 .1. 3 Workers' Compensation. Workers' 

compensation insurance, as required by the 

State of California, and employer's liability 

insurance, with a limit of not less than 

$1,000,000 per accident for bodily injury and 

disease and any required coverage under the 

u.s. Longshore and Harbor Workers' 

Compensation Act, Federal Employers Liability 

Act and/or Jones Act for employees performing 

services covered by said Act(s). 

"18 .1. 4 Property Insurance. Property 

Insurance on an "All Risk" basis equal to the 

full replacement cost of the property insured 

with no coinsurance clause. 

"18.2 Ratinqs and Deductibles. Each policy shall 

be from a company or companies with a current A.M. Best's 

rating of no less than A:VII and authorized to do 

4 



1 business in the State of California, or otherwise allowed 

2 to place insurance through surplus line brokers under 

3 applicable provisions of the California Insurance Code or 

4 any federal law. Any deductible or self-insured 

5 provision must be approved in writing by the Executive 

6 Director and shall protect the indemnified parties in the 

7 same manner and to the same extent as they would have 

8 been protected had the insurance not contained such 

9 provision. The deductible or self-insured amount shall 

10 be shown on any evidence of insurance provided to City, 

11 and City reserves the right to limit said amount and to 

..,. 
12 \C 

-= ~ 
~~N~ 
uOIQ 

13 == ~~::: 
~ bi:i c:J'\ = ===.,r-.. ;s=·=~ 14 r;5-=aN .==-\Q 
~ ~~=~ 
-~o=~ 
~ E _u = 15 -gg:J.c~ 
=<~~~ ....... -

16 ~ ..... =~ u ..... :!f 

review the self-insured's financial statements if the 

amount exceeds a level acceptable to City. 

"18. 3 Endorsements Required for All Policies. Each 

such policy shall be endorsed to provide that the policy 

shall not be canceled or coverage reduced until a thirty 
Q 

...l 
17 (30) day written notice of cancellation has been served 

18 upon the Executive Director of the Harbor Department by 

19 registered or certified mail except ten (10) days notice 

20 shall be sufficient upon cancellation for non-payment of 

21 premium. 

22 "18.4 Additional Endorsements for Liability 

23 Policies. The policy or policies required under paragraphs 

24 18.1.1 and 18.1.2 above shall also be endorsed to provide as 

25 follows: 

26 "18.4.1 Additional Insured. That the 

27 indemnified parties shall be additional 

28 insureds with regard to liability and defense 

5 



1 of claims arising from the operations, 

2 products, and activities performed by or on 

3 behalf of the named insured. 

4 "18.4.2 Primary Insurance. That such 

5 insurance is primary and any other insurance, 

6 deductible, retention or self-insurance 

7 maintained by the indemnified parties shall 

8 not contribute with such primary insurance. 

9 "18.4.3 Severability. That in the 

10 event a claim is made or a suit is filed 

11 against an insured (whether named or 
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additional), including a claim or suit by 

another insured (whether named or additional), 

the policy shall cover the insured against 

whom the claim is made or suit is filed in the 

same manner as if separate policies had been 
0 .... 

17 issued to each insured, except that the limits 

18 of insurance shall not be increased thereby. 

19 "18.4.4 Indemnity Coverage. That the 

20 coverage provided therein shall apply to the 

21 obligations assumed by Lessee under the 

22 indemnity provisions of this Lease, unless the 

23 policy or policies contain a blanket form of 

24 contractual liability coverage. 

25 "18.4.5 Duties. Any failure by the 

26 named insured to comply with reporting 

27 provisions of the policy or breaches or 

28 violation of warranties shall not affect 

6 



1 coverage provided to the indemnified parties. 

2 "18.5 Additional Endorsements for Property 

3 Insurance Policies. The policy or policies of insurance 

4 required under paragraph 18.1.4 shall be endorsed, as 

5 follows: 

6 "18 . 5 . 1 Waiver of Subrogation . A 

7 waiver of subrogation stating that the insurer 

8 waives all rights of subrogation against the 

9 indemnified parties. 

10 "18.5.2 Loss Payee. Losses payable 

11 under this policy shall be adjusted with the 
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Named Insured and paid to City as its 

interests may appear. 

"18. 6 Additional Endorsements for Workers' Policies. 

The policy or policies required under paragraph 18.1.3 

above shall also be endorsed to provide a waiver of 
0 

...l 
17 subrogation stating that the insurer waives 

18 indemnification from the indemnified parties or any of 

19 them. 

20 "18. 7 Claims-:-Made Policies. If any of the required 

21 insurance is provided on a "claims-made" basis, any 

22 "prior acts" coverage or "retroactive date" on such 

23 insurance and all subsequent insurance shall be as of the 

24 Effective Date of the term of this Lease. Upon 

25 expiration or termination of coverage of required 

26 insurance, Lessee shall procure and submit to City 

27 evidence of "tail" coverage or an extended reporting 

28 coverage period endorsement for the period of at least 

7 
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1 three (3) years from termination or expiration of this 

2 Lease. 

3 "18. 8 Procedures. Lessee shall deliver either 

4 certified copies of the required policies or endorsements 

5 on forms approved by the City ("evidence of insurance") 

6 to the Executive Director for approval as to sufficiency 

7 and to the City Attorney for approval as to form. At 

8 least fifteen (15) days prior to the expiration of any 

9 such policy, evidence of insurance showing that such 

10 insurance coverage has been renewed or extended shall be 

11 filed with the Executive Director. If such coverage is 

12 . canceled or reduced, Lessee shall, within ten (10) days 

13 after receipt of written notice of such cancellation or 

14 reduction of coverage, file with the Executive Director 

15 evidence of insurance showing that the required insurance 

16 has been reinstated or has been provided through another 

17 insurance company or companies. Lessee agrees to suspend 

18 and cease all operations hereunder during such period of 

19 time as the required insurance coverage is not in effect 

20 and evidence of insurance has not been furnished to the 

21 City." 

22 5. EFFECTIVE DATE: This Third Amendment shall be 

23 effective as of January 1, 2003 . 

24 

25 I I I 

26 I I I 

27 I I I 

28 I I I 

6. FORCE AND EFFECT: Except as provided in this Third 

8 



1 Amendment, all terms and conditions of the Agreement shall remain 

2 unchanged and in full force and effect. 

11-------~--------
' 2004 

11-----~~~----' 2004 

15 
11 
___ {/-_-_:2.-_o __ , 2 o o 4 

16 

17 

18 

OXBOW CARBON & MINERALS LLC, a Delaware 
limited liability company, as successor 
to APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By: 
N arne : BRIAN L. ACTON 

Ti4~~ 
~~~e~P.~ 
Title: Secretary 

"Aimcor" 

CITY OF LONG BEACH, a municipal 
corporation, by and through its Board of 
Harbor Commissioners 

By: 
Rlchard D. Stelnke, 
Executive Director 

Long Beach Harbor Department 

"City" 

19 The foregoing Third Amendment to Lease Agreement is hereby 

20 approved as to form. 

21 

22 

23 

24 

25 

26 

27 CMG:RMB 

l-20-04/A-7(APPLIED3RD.AMD)03-00303 

By: 

28 L:\APPS\CtyLaw32\WPDOCS\D020\P002\00042798.WPD 
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FLORIDA 
~ALL-PURPOSE ACKNOWLEDGMENT 

,, 
,, 

:· 

i· 

State of ~:a!K!llmie FLORIDA } 

-
__ ss. 

County of PALM BEACH 

On February 10 , 2 004 before me, =-==J;.,:.AN=-=I:...:C;.:.E~C,.,...-:-::-P::-A-T,...;T_E~N--::---:-~-::----
Date BRIAN L. ACTON' a(!!pme and Trtle of Officer (e.g., 'Jane Doe, Notary Pubtic1 

personally appeared ____ P_r_e_s_i_d_e_n_t_o_f_O_x.....,b_o_w_,....,c_a_r,...,b_o_n_&_M_1_· n_e_r_a_l_s_L_L_C __ _ 
Name(s) of Signer(s) 

_.,.1 ".11.. Janice C Patten 
/-J ~ My CommiNion DD191S02 
"J;.t!;_/ expwes June 21. 2007 

[]!:personally known to me 
0 proved to me on the basis of satisfactory 
evidence 

to be the person(s) whose name(s) is/are 
subscribed to the within instrument and 
acknowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) 
acted, executed the instrument. 

~vtT-N~SS my pand and official seal. 
I. 

---------------------OPTIONAL----------------------
Though the information below is not required by law. it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

litle or Type of Document:--------------------------

Document Date:------------------Number of Pages: ____ _ 

Signer(s) Other Than Named Above:----------------------

Capacity(ies) Claimed by Signer 

Signer's Name:------------------------

0 Individual 
0 Corporate Officer -litle(s): ------------------
0 Partner- 0 Limited 0 General 
0 Attorney-in-Fact 
0 Trustee 
0 Guardian or Conservator 

0 Other._·-------------------------

Top ot thumb here 

C 1999 Nauonat Notary Association • 9350 De So1o Ave., P.O. Box 2402 • Chatsworth, CA 91313·2402 • www.nationatnotary.org Prod. No. 5907 Reorder: Call Toll-Free 1·800-876-6827 
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FLORIDA 
~ALL-PURPOSE ACKNOWLEDGMENT 
r~~&1'.&~m~~~@.&;Q{'~k,X".&&ff.'..Q<'.c<'-C<'~~~&<"~-&..c<"-0.~ 
-~ 0 
~ ·~ 
i· @ 
I' State of c~ FLORIDA } @ 
I• SS. . g 
:, County of PALM BEACH ~ 

::> 

I 
On February 10, 2004 before me, JANICE C. PATTEN ~ 

, Date RICHARD P. CALLA~•alf$itl•S~er<~tAY)908-Qlf'1YPublic1 :i$ 

.

, personally appeared Oxbow Carbon & Minerals LLC @ 
' ~~~~ ~ 

I
. 51 personally known to me ~ 

0 proved to me on the basis of satisfactory ~ 
evidence •:'> 

I g 

I to be the person(s) whose name(s) is/are g 
· subscribed to the within instrument and ~.?;11' acknowledged to me that he/she/they executed 6 
· the same in his/her/their authorized g 
~ capacity(ies), and that by his/her/their ~ 
~ signature(s) on the instrument the person(s), or g 
~ the entity upon behalf of which the person(s) ('; 
g ® .JanlceCPIIIIen acted, executed the instrument. ~ 
~ : J ..., Cormlillion DD1Q8502 g g .., llqlniJtN 21,2007 9; 

~ z 
1,~~ ~ ~j g 

~ OPTIONAL ~ 
~ Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent g 

fraudulent removal and reattachment of this form to another document. ~ 

Description of Attached Document 

I· 
litle or Type of Document:--------------------------

Document Date: ___________________ Number of Pages: ____ _ 
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FIRST AMENDMENT TO LEASE 

This FIRST AMENDMENT TO LEASE is made and entered 

into as of the --~frl:""""·---- day of inA 12 e & , 1990, by 

and between the CITY OF LONG BEACH, a municipal corporation, 

acting by and through its Board of Harbor Commissioners 

("City"), pursuant to Ordinance No. HD-/Jq?9, adopted by said 

Board at its meeting of ret31lil-f1:f'Lt S: , 1990; and SSM 

CARBON, a division of SSM Coal North America, Inc., an Ohio 

corporation (11Lessee11 ). 

1. This First Amendment is made with reference to ) 

the following: 

1.1 The parties hereto entered into a lease of 

certain premises located within the Harbor District of the 

City of Long Beach by document dated January 8, 1987 

(Harbor Department Document No. HD-4239) ("Lease"). Said 

Lease provided for construction of certain improvements by 

Lessee and further provided that the boundaries of the 

leasehold premises may be adjusted to conform with actual 

construction following completion of construction of said 

improvements, if necessary. 

1.2 The parties now wish to revise the 

boundaries of the leasehold premises and adjust the 

c·ompensation to be paid by Lessee to City accordingly. 

2. Subparagraph 2.1 of said Lease is revised in its 

entirety to read as follows: 

2.1 As of the commencement date of the term (as 

defined in paragraph 4) hereof, City leases to Lessee, and 

1 Doc. No. HD- 'f1 J_ ;}_ 
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Lessee accepts, a lease of certain property, located on 

Pier G, Berths 212-213 consisting of the ~ollowln~: 

Parcel 1 - approximately 106,537 square feet of land, to 

be used for construction of a storage building of not 

less than 80,000 metric ton capacity; of said area, 

12,407 square feet consists of subterranean footings 

for said storage building and it is agreed that the 

surface of said footing area may be used and occupied 

by adjacent tenants; 

Parcel 2 - approximately 19,024 square feet of land to be 
•. 

used for construction of a roadway, a truck dump, and 

a screening tower; 

Parcel 3 - approximately 1,072 square feet of overhead 

right-of-way for construction and operation of an 

overhead conveyor system between the screening tower 

and the storage building; and 

Parcel 4 - approximately 1,505 square feet of overhead 

right-of-way for construction and operation of an 

overhead conveyor system from the storage building to 

a connection point with City's existing Pier G bulk 

conveyor system; 

all as shown on H.~rbor Department Drawing No. HD-3-221 1 
(Rev. 10-25-89), a copy of which is attached hereto and by 

this reference made a part hereof. Said areas, together 

with the improvements now situated thereon and 

improvements to be constructed thereon, are collectively 

referred to herein as the "leased premises" or the 

"premises". 

2 
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City also grants to Lessee nonexclusive rights of 

access to the premises for vehicles and for utilities 

across adjacent property of City within such corridors or 

rights-of-way as shall be determined by City in connection 

with detailed design and construction of Lessee's 

contemplated improvements. 

3. Section 7.2 of said Lease is amended to read, in 

its entirety, as follows: 

7.2 During the initial term hereof, Lessee shall 

pay to city ground rent for Parcels 1 and 2 calculated at 

the rate of $0~44 per square foot per year until 

construction of the storage building and appurtenant 

improvements are completed and placed into operation, or 

for the first two (2) years of the term, whichever is 

less. During the remainder of the initial term, the 

ground rent for Parcels 1 and 2 shall be calculated at the 

rate of $1.40 per square foot per year; for purposes of 

determining the amount of such compensation, tne 12,407 

square feet of underground footings shall not be included 

in the area of Parcel 1. Ground rent for Parcels 3 and 4 

shall in both cases be one-half (1/2) of the above
~rc-. 

referenced ~eried. The parties agree that said 

improvements were completed as of June 1, 1988 and that 

ground rent during the remainder of the initial term is 

the sum of one Hundred sixty Thousand Two Hundred Nineteen 

and 50/100 Dollars ($160,219.50) per year. Ground rent 

for any renewal term is subject to renegotiation and 

arbitration in accordance with Paragraph 9 hereof. 
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4. Harbor Department Drawing No. HD-3-221 (Rev. 

10-25-89), a copy of which is attached hereto, is substituted 

for the earlier version of said drawing No. HD-3-221 attached to 

said Lease. 

5. Except as specifically amended herein, all terms 

and conditions of said Lease shall remain in full force and 

effect. 

Dated: ~"'7-· II' r .· ' 1990 

Dated: __ ._..._..._.. __ ._...__, 1990 

Dated:~~ ' 1990 

SSM CARBON, a division of SSM 
COAL NORTH AMERICA, INC., an 
Ohio corporation 

BY-.--.--.---.-.---.-.---.-.--.--.---.-.--

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor Commissioners 

~~~~~~~~~.·~~~~---~ 
Paul E. Brown, 

Acting Ex~cutive Director 
Long Beach Harbor Department 

CITY 

The foregoing First Amendment to Lease is hereby 

approved as to form. 

RLL:mm 
1/3/90 
S-4 

JOHN R. CALHOUN, City Attorney 

By~J~JL-o 
R1chard L. Landes, Deputy 
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1 LEASE 

2 

3 THIS LEASE is made and entered into as of the · 8 1-k 

4 day of 
__, ' 1 

------~~~~A~N~-~aue~~~Y~-----------' 198fo, pursuant to Ordinance~ 

5 No. HD_; f<13f, adopted by the Board of Harbor Commissioners of __ the 

6 Cit;.y of Long Beach at its meeting of 

7 by 3lnd between CITY OF LONG BEACH, a municipal corporation, 

8 acting by and thr6ugh its Board of Harbor Commissioners ("City"), 

9 and SSM CARBON, a _division of SSM Coal North America, Inc., an 

10 Ohio corporation ("Lessee"). 

11 ·1. PURPOSE 

12 This Lease is entered into for the purpose of constructing 

13 and ope'rating a proprietary and/or contract dry bulk shipping 
',· 

14 and storage facility to be operated by Lessee in conjunction with 

15 City's existing Pier G Bulk Terminal, to facilitate the waterborne 

16 shipment of petroleum coke and other dry bulk products from 

17 Southern California via the Port of Long Beach. The Board of Har-

18 bar Commissioners ("Board") is empowered by the City Charter of the 

19 City of Long Beach to authorize the oper?-tion of any properties and 

20 facilities under its jurisdiction by private persons, firms, asso-

21 ciations and corporations by lease, franchise, license, assign-

22 ment, permit or otherwise upon such terms and conditions as the 

23 Board shall prescribe. It is the Board's policy to obtain fair and 

24 adequate compensation for the use of such properties and facili-

25 ties. For the Pier G Bulk Terminal and in the context of petroleum 

26 coke storage sheds, the Board's objective, upon termination of 

27 existing leases (whether by lapse of time or otherwise}, in grant-

28 ing new or rene\ving e~isting leases, franchises, licenses, 

1 Document No. HD- ~/2 3 9 
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1 assigrunents and permits fo:r: the use of such facilities is to obtain 

2 compensation reflecting the fair market rental valu.e of the land 

3 and facilities owned by the City as determined by the Board. The 

4 foregoing shall· not be deemed or construed as a limitation upon 

5 the powers and discretions vested in the Board by the Constitution 

6 and laws of the State of California.or the Charter of the City of 

7 Lo~g Beach, and the Board shall not be liable to Lessee or any · 
~-·· . 

8 third party in the event the Board's objective is not realized. 

9 
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2. PREMISES 

,~(/:;::i) As\ of tl'le Commencement Date of the term (as defined in 
·,< / \ 

• .. :··"''/ \ . 

paragraph 4) ~ereof, City leases to Lessee, and Lessee accepts a 
\ 

lease of certaip property, located on Pier G near Berths 212-213 
\ 

\ 

consistTng of th'e following: 
\ . \ 

\ 
Parcel I - approximately 100,800 square feet of 

land, to\~e used for const~uction of a storage 
•. 

building o'+ not less than 80,000 metric ton capacity: 
\ 

\ 

Parcel II -'approximately 11,225 square feet of 

land, to be used for construction of a roadway, 

a truck dump, \and a screening tower; 

Parcel III - ri1ght of way for construction and opera

tion of an overh~ad.conveyor system between the 

screening tower and the storage building; and 

Parcel IV - right o.f way for construction and opera-

tion of an overhead conveyor system from the storage 
\ 

\ 

building to a connect~on point with City's existing 

Pier G bulk conveyor system: 

all as shown on Harbor Department \.Drawing No. HD 3-22.;J_, a copy 

of which is attached hereto and by .;this reference made a part 

2 
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1 hereof. Said areas, together with the improvements now situated 

\ 
2 there~~ and improvements to be constructed thereon, are collec- . 

\ 
3 tively referred to in this Lease as the "leased premisesn or-the 

4 "premises'\. 

5 City al,so grants to Lessee_ nonexclusive rights of access to 

6 the· premises for v~hicles and for utilities across adjacent 

1 property -of City within such corridors ·or rights of way as shall 

8 be determined bY:-_. City in connection with detailed design and 

9 construction of Lessee's contemplated improvements. 

10 The precise boundaries of the premises shall be adjusted in 

11 connection with the .detailed design and construction of the 

12 contemplated improvements and a revised Drawing No. HD 3-221 

13 shall be prepared, attached hereto, and be incorporated herein 

14 in place of the drawing presently attached and incorporated. 

15 Additionally, a copy of sal.d revised drawing shall be filed 

16 with the Federal- Maritime Commission. 
', 

2.2 There are excepted and reserved from the leased premises 17 

18 all minerals and_mineral rights of every kind and character 

19 now known to exist or hereafter discovered, including, without 

20 limitation, oil, gas and water rights, together with the full, 

21 exclusive .and perpetual rights to explore for, remove and dispose 

22 of said minerals from the premises without, however, the right 

23 of f t th. · f h sur ace en ry upon e prem1ses or sue purposes. 

24 2.3 This Lease, and all rights granted to Lessee hereunder, 

25 are subject to restrictions, reservations, conditions and 

26 encumbrances of record, including, without limitation, the trusts 

27 and limitations set forth in Chapter 676, Statutes of 1911; 

28 Chapter 102, Statutes. of 1925: Chapter 158~ Statutes of 1935;_ 

3 
L·99 (11>85) 
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1 Chapter 29, .Statutes of 1956, First Extrao.rdinary Session~· 

2 Chapter 138, Statutes of 1964, First Extraordinary Session; and 

3 the Federal navigational servitude. 

4 .· 2.4 The leased premises shall be subject to rights of way 

5 for such sewers, storm drains, pipelines and utility conduits 

6 fo~ telephone, electricity and water service as may from time to 
'.t" 

7 time be: determined by the Board of Harbor Commissioners in accor-

8 dance with Sectfon 1207 ( g} of the Charter of the City of Long 

9 Beach. _-

10 3. TERM & OPTIONS TO RENEW 

11 3.1 The term of this Lease shall be for a period of five 

12 ( 5} years commencing on the Commencement Date (as defined in 

13 parag.raph 4). 

14 3.2 Subject to the provisions of paragraph 3.3 below, Lessee 

15 shall have seven ( 7) options to renew the term of thi.s Lease. 

16 Each o~tion shall be for a five-year renewal term, u~on the terms 

17 and conditions of this Lease, except as to rent and minimum limits 

18 of insurance, which will be negotiated in accordance with the 

19 provisions of paragraph 9 hereof. Lessee shall notify City of 

20 its intent to· exercise its opt"ion for each optional renewal· term 

21 at least one hundred eighty ( 180) days prior to, expiration of 

22 the then-current term, and shall make a binding decision whether 

23 or not to exercise the option at least sixty (60} days prior to 

24 expiration of the then-current term. 

25 3.3 Lessee acknowledges that the term ·of this Lease could 

26 extend significantly beyond the terms of the leases for petroleum 

27 coke sheds on Pie.r G now in effect. The parties further agree 

28 that presently unforeseen developments could make .Lessee's 

4 
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1 operations incompatible with future uses to which City may desire 

2 to devote Pier G. In the event that City elects to redevelop the 

3 westerly portion of Pier G (including all of the facilities on 

4 Pier G now or hereafter used for handling coal or petroleum co~e) .~ 

5 for a common purpose (i) which is incompatible with Lessee's-con-

6 tinued use of the leased premises to handle coal or petroleum coke, 

7 and (ii) no substantial part of which· involves the handling of ·dry 

8 bulk commodities,: then City, by notice to Lessee prior to exercise 

9 by Lessee of the.sixth or seventh renewal option, may cancel 

10 Lessee's right to exercise such of the sixth and seventh renewal 

11 options as have not been exercised. Any dispute as to whether 

12 any such notice given by City is valid shall be subject to arbi-

13 tration under Section 9.3. In the event City so cancels Lessee's 

14 option rights, Lessee shall be relieved of any obligation to 

15 demolish its improvements, and Lessee shall be relieved of the 

16 obligation to pay to City the unamortized balance of the pur-

17 chase price, if Lessee would otherwise have been obligated to do 

18 so under Section 7.4. After assuming possession of the improve-

19 ments pursuant to this paragraph 3.3, City shall not utilize the 

20 improvements for the storage or movement of coal or petroleum coke. 

21 3.4 City may elect to relocate Lessee's operations at 

22 City • s expense to ,a comparable facility at the end of the fourth 

23 option period. As used herein, "comparable" shall mean a facility 

24 of similar capacity and function, including loading and discharge 

25 capability. Such relocation, if undertaken, shall be accomplished 

26 so as not to significantly interfere with Lessee's operations. If 

27 City makes such election, then the fifth, sixth and seventh options 

28 set forth in subparagraphs 3.2 and 3.3 above and all other terms 

5 
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1 and conditions of this Leas.e shall be applicable to such s·ubsti tute 

2 facility. Lessee, if still the owner of the improvements on th~ 

3 leased premises, shall convey same to City without payment of com-

4 pensation therefor, and Lessee shall be relieved of its obligation~ 

5 under subparagraph 24.2 hereof to demolish said improvements-. 

6 .4. COMMENCEMENT DATE 
; 

7 .The term of this Lease shall commence on the first day of ·the 

8 calendar month fc>llowing satisfaction of the filing and notice pro-

9 cedures and requirements of the Shipping Act of 1984 and related 

10 regulations of the Federal Maritime Commission {the "Commencement 

11 Date"). 

12 5 • USE OF PREMISES 

13 5 .-r· Lessee is authorized to use the leased premises to con-

14 duct a proprietary andfor contract dry bulk storage and shipping 

15 facility to handle petroleum coke and/or other dry bulk commodi-

16 ties, and for related uses necessary in carrying out the author-

17 ized uses and purposes. 

18 5.2 The leased premises shall not be used for any other 

19 purposes without the prior consent in writing of the Executive 

20 Director of the Long Beach Harbor Department {"Executive Direc-

21 tor"), which consent shall not be unreasonably withheld.· The 

22 premises shall not be used for any purpose which shall interfere 

23 with commerce, navigation or fisheries or be inconsistent with the 

24 trusts and limitations upon which the premises are now or may here-

· 25 after be held by the City of Long Beach. 

26 5.3 Lessee is not granted the right to, nor shall Lessee, 

27 operate a public terminal or public warehousing business upon the 

28 leased premises. 

6 
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6. CITY'S CONVEYOR SYSTEM 

'. . 
~ . 

2 City owns a conveyor system, consisting of mechanical ship7" 

3 loaders, conveyors, structures and appurtenant equipment for 

4 stockpiling and reclaiming bulk commodities at the wharf premi~es_-
·, · .. ·· 

5 adjacent to the wharf at Berths 212 to 215, inclusive, and for 

6 the loading of vessels with bulk commodities at said berths.· 

7 Said conveyor system, .. wharves and wharf premises are presently 
. . : . . 

. . 

8 preferentially assigned to Metropolitan Stevedore Company ("City's 

9 preferential assignee"). It is contemplated City's conveyor 

10 system and shiploaders will be used to move bulk commodities 

11 from the leased premises to vessels berthed at Berths 212-215. 

12 Lessee shall have the right, in accordance with the provisions 

13 of City's Tariff No. 4, and subject to the rights of City's 

14 preferential assignee, to use City's conveyor system and ship-

15 loaders and the wharves at Berths 212-215 for the conveyance of 

16 bulk commodities from the leased premises for loading aboard 

17 vessels. In moving bulk commodities from the leased premises 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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over City's conveyor system and through City's shiploaders, 

Lessee may exercise its rights granted hereunder by contracting 

with City's preferential assignee, or by contracting with inde-

pendent stevedoring contractors and terminal operators who would 

request assignments of said conveyor system and shiploaders 

from City pursuant to the provisions of said Tariff No. 4, or 

Lessee itself may obtain assignments thereof, subject to the pref

erential rights held by City's preferential-assignee and to the 

provisions of said Tariff No. 4. The intent of the parties is 

to assure the movement of Lessee's bulk commodities from the 

leased premises over .City's conveyor system to vessels at Berths 

7 
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212-215, without unreasonable delay or expense to Lessee. 

Lessee's right to use City's conveyor system and shiploaders 

to convey and load any dry bulk commodity other than petroleum 

coke or,other product presently handled by the conveyor system 
: . ~' 

and shiploaders is subject to City's determination, set forth in 

wri,ting; ·. that the handling of such commodity .will not be unduly 
.j" . ,·. ·, 

detrimental to said conveyor system or shiploaders. 
·'-: .. 

COMPENSATION 

7~1 Definitions 

1.1.1· The word "year" as used herein shall mean the 
', \ 

twelve {12) consecutive month period commencing on the 

Commencement Date of the initial term and any optional renewal 

term hereof. Any period which is less than a year shall be 

deemed and called a "partial year"." 

7.1.2 The words "tariff'' or· "Tariff No. 4" as used 

herein shall mean City's "Tariff No. 4 naming Rates, Rules 

·and Regulations Governing the Port of Long Beach, California", 

as amended, or the successor to such tariff. 

7.1.3 The words "ton" or "metric ton" as used herein 

shall mean 1000 kilogra~s. 

\ .;·-:;; Dtiring the initial term hereof, Lessee shall pay to City 
'-·-----~·"''/ 

ground rent for Parcels I and II calculated at the rate of $0.44* 

per square foot per year until construction of the coke. storage 

shed and appurtenant improvements are completed and placed into 

operation, or for the first two (2} years of the term, whichever 

is less. During the remainder of the initial term, the ground 

rent for Parcels I and II shall be calculated at the rate of 

\ $1.40 per square foot per year. 

8 

Ground rent for Parcels III and 

""'' 



2 rent for. any renewal term is subject to renegotiation and arbitra-
' . 

3 tion in accqrdance with paragraph 9 hereof. 

4 ·· 7. 3 In addition to the ground rent for use of the leased 

5 premises, Lessee shall pay, or cause to b~ paid, to City th~ 

6 to:tal amount of all applicable tariff charges accruing in connec-

7 ti~n with the movement of Lessee's bulk commodities across the 

8 wharves at Berths· 212-215. In connection therewith, Lessee shall 

9 file,- . or cause to be filed, with the Executive Director on forms 

10 provided or approved by City, on or before the tenth day following 

11 the departure of each vessel docking at Berths 212-215 and aboard 
.r:. (\j 

uEg~ 12 which bulk commodities from the leased premises have been loaded, 
m~~8 

·c:co~.,co 

5 ~5-E8 13 a verif·ied statement showing all charges which shall have accrued 
=:oco,e~ 
<O..JC:::M 
uom<liC\j 
a: >.0(.)~ 14 for wharfage, ship· loader charges and other applicable charges 
c:~O.C~ 
.c'--oO 
oBf:llm.r:. 
~<~~~ 15 with reference to each such vessel. Lessee shall furnish any 
~~c:~ 
(3M.9 

16 ·additional reports relating to its bulk commodity terminal opera-

17 tions when requested by City. Unless required for reasons of 

18 public safety or necessity, nothing herein shall require Lessee 

19 to disclose names of customers, pricing, or similar proprietary 

20 information. 

21 

22 

23 

7.4 If Lessee elects to sell the coke storage shed and 

related improvements to City at the end of the initial term pur

suant to paragraph 23 hereof and Lessee also exercises its option 

24 to extend the term pursuant to paragraph 3 hereof, Lessee shall 

25 pay to City, in addition to the ground rent· and the applicable 

26 tariff charges, rental based on fair market value for the use of 

27 said improvements ("improvements rent") . For each five-year 

28 renewal term hereof, the improvements rent shall be renegotiated 

9 
L·99(1o-85) 



.. 
.. 

II • . 
• .. 

• • 

1 in accordance with the provisions of paragraph 9 hereof. 

2 If Lessee so elects to sell the coke storage shed and rela~ed 

3 improvements and to renew the lease term,·Lessee guarantees that 

4 it wil~ pay during the renewal terms or at termination of this 

5 Lease, total aggregate improvements rent to City equivalent to 

6 the purchase price paid by City to Lessee. If Lessee declines 

7 to 
1

exercise its option to renew the term hereof for the second 
·. ·- '. "// -.\ .... :.'- .. ;;.. . -

8 or any subsequent option period, Lessee shall pay to City as of 

9 the termination of this Lease the unamortized balance of the 

. : i ·--~. 

10 purchase price of the coke storage shed and related improvements. 

11 The unamortized balance of the purchase price outstanding at 

~~~ 12 any time shall be the amount of pri~cipal which would remain out-
~~~~ 

c:CO~ns~ 

~§s§~ 13 standi-ng at sucn ·time if at the end of the initial term, the City 
ai-' c:;;: M" 
0(5~nsN 
oc>u0~ 14 had made a loan to Lessee in the amount of the purchase price paid 
c:~O..c:"~ 

.c...,o g ~ m _gc. 
<(>co <D 15 by City to Lessee and Lessee had made repayments to the City in 
Z;-~ ~~ 
()M_9 

16 the amount of each installment of improvements rent, .with i~terest 

17 at two ( 2) percent per <=:tnnum above the prime rate published in the 

18 Wall Street Journal on the last business day prior to the date of 

19 each payment of improvements rent. Thus, on the date of each pay-

20 ment of improvements rent, the then-unamortized balance of the 

21 purchase price shall be multiplied by the applicable interest 

22 rate (the annual rate being divided by l2 to reflect a monthly 

23 rate) and that product shall be subtracted from the payment. of 

24 improvements rent; the difference is applied against the un-

25 amortized balance of the purchase price. 

26 

27 

28 

7.5 Lessee guarantees that, upon commencement of operation 

of the coke storage shed and appurtenant improvements or commenc-

ing with the first day of the third year of the term, whichever 

10 
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1 occurs first, it will ship from the leased premises 300,000 

2 metric tons of petroleum coke or other dry bulk cornrnodi ties 

3 ("product") per year ("Guaranteed Minimum Annual Throughput" 

4 or "GMAT") e If Lessee has not, by the end of the five-year 
. ; . . •. 

• 

5 term, shipped quantities of product from the leased premises-at 

6 

7 

least 

it is 

equal to the GMAT times the period of the term for which 

applicable (_i.e. beginning with commencement of operation 

. 
; 

8 or. the first day ~f the third year, whichever is earlier, .through 

9 the end of the i'nitial five-year term, arid the full five years 

10 of any renewal term), Lesse~ shall pay to City, within thirty 

11 ( 30} days after the end of said five-year term, the difference 

12 between the amount actually paid to City during said period of 
- --·- . 

13 the term and the sum which would have been paid to City had such 

14 quantity of product been shipped from the leased premises dur-

15 ing said. period of the term. Said sum sh.;1ll be calculated by 

16 multipl~ing the difference in quantity between the GMAT times 

17 the period it is applicable and the actual quantity shipped (the 

18 "cumulative throughput deficiency") times a rate calculated by 

19 multiplying each of the wharfage and shiploader charges established 

20 in City's Tariff No. 4, Items 356 and 515 which were in effect dur-

21 ing said period of the tepm times the number of days each of said 

~ rates was in effect divided by the number of days in said period of 

23 the term (the "average Tariff rate"). If said sum is paid within 

~ said thirty (30) days, Lessee's failure to ship the specified 

25 minimum quantities of product from the leased premises shall not 

26 otherwise constitute a default of its obligations hereunder. 

27 7.6 If the leased premises or the improvements to be con-

28 structed thereon are .damaged or destroyed so as to render them 

11 
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1 wholly or partially untenantable or unfit·· for use or so as to 

•· 
•• 

2 make it impracticable for Lessee to make reasonably full .use of. 

3 the premises for the authorized purposes,. the Guaranteed Minimum 

4 Annual Throughput for the then-current year shall be adjusted 
.' ·.1. 

5 acco~dl~g to the nature and extent of the damage sustained and 

6 the impairment of useo In the event the parties cannot agree .· . . . . . ~ 

7 upon ~he amount of such adjustment, the amount thereof shall be 
. . \ ... '·~ 

8 determined by arbitration as provided in paragraph 9 0 3 herein 0 

9 7~~ 7 If, by reason of strikes or other labor disputes, lock-

10 outs, or other work stoppages occurring within the Harbor District 
' 

11 of the City of Lon~ Beach for a period in excess of thirty (30) 

~~~ 12 consecutive days, Lessee is prevented from making substantial 

·Jiiil 13 use of the l·eased. premises for the purposes authorized, then the 
!ti...JC=M (.) o gJ (.)as (\j • • 
· o - 14 Guaranteed M1n1mum Annual Throughput for the then-current year . a: illo.c:":g 
cc_oo 
-§ 2~ m.ca. ~<>m~ 15 shall be proportionately adjusted in an amount determined by 

Ol-
.2:-~c~ 
0 3 16 mutual agreement. In the event the parties cannot agree upon the 

17 amount of such adjustment, the amount thereof shall be determined 

18 by arbitration as provided in paragraph 9.3 herein. 

19 8. BOOKS OF ACCOUNTS, RECORDS AND STATEMENTS 

20 Lessee shall keep at the leased premises or at another loca-

21 tion within forty {40) miles of Long Beach, California, full and 

22 accurate books of accounts and records relating to its operations 

23 on the leased premises. City shall be entitled during the term 

24 and within two ( 2) years after the expiration or termination of 

~ this Lease to inspect and examine such books of account and 

26 records so City can ascertain the total quantity of petroleum 

27 coke and other product.handled at the leased premises. Lessee 

28 shall cooperate fully with City's representatives in making the 

12 
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1 inspection. City shall al$0 be entitled once during each.rental 

2 year and once after the expiration or termination of the initia.l 

3 term and each option term, to an independent audit at City's 

4 expense of Lessee • s books of account and records, by a certifie:_d 

5 public accountant designated by City or by other representative 

6 of, City, to determine the total quantity of petroleum coke or 

7 otl'ier product handled_ by Lessee on the leased premises. Any 
.· -.- . 

8 such audit shall he. conducted during usual business hours at 
\·:· ·. 

9 Lessee's office'. .~Lessee shall not be required to disclose pricing 
·· .. ·. 

10 or similar proprietary information. If the audit shows that ., 

11 there is a deficiency in the payment of any sums due City, the 

12 deficiency shall become immediately due and payable, together 
.. \ 

13 with interest thereon -at the rate set forth in City's Tariff No. 

14 

15 

16 

17 

18 

19 

20 

21 

1".' .. 
4 from the date.the payment or payments should have been made. 

If the audit shows an overpayment, such overpayment shall be 

credited against-current or future payment obligations of Lessee. 

Lessee shall also make available at Lessee's local offices 

or City's offices for City's review, at no cost to City, copies 

of Lessee's and its Guarantor's annual financial statements for 

each year this Lease remains in effect. The statement of the 

Guarantor shall be an audited statement. Such statements shall 

22 be available to City within one hundred twenty ( 120) days after 

23 the end of the fiscal year to which the statement relates. Such 

,X 24 statements shall not be duplicated nor retained as City records. 
' ;_, \v 

·~ \ 25 
"c-.~;·· r:\ \_ 

~,,9. COMPENSATION RENEGOTIATION/ARBITRATION 

26 9.1 In accordance with the provisions of Long Beach City 

27 Charter Section 1207(d), the parties agree to renegotiate the 

28 ground rent, the imp~ovements rent, if applicable, and the minimum 

13 
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1 amounts of insurance to be .. provided by Lessee for the use ·of the 

2 leased premises for each optional five-year renewal of the term 

3 at least one hundred eighty { 180) days prior to the beginning of 
. 

4 each succeeding five-year renewal term. If the parties cannot 

5 reach agreement at least one hundred twenty (120) days before the 

6 end of the then-current term, either party may request arbitration 

7 pur.suant to subparagr(1ph 9. 3 hereof .. 

8 9.2 In the ·negotiations to establish such renegotiated rent, 

9 the parties. shall .take into consideration the 'character of the 

10 leased premises,. their value, the fair rental value of similar 

11 premises and-facilities devoted to similar use, the terms, con-

12 ditions and restrictions of this Lease, the quantity of material 

13 handled at, on or from the leased premises, the return to City, 

14 maintenance costs, insurance, taxes and any other facts and data 

15 necessary for the proper determination of such compensation; pro-

16 vided that unless and until City purchases the improvements on 

17 the premises pursuant to paragraph 23 hereof, the fair rental 

18 value to be paid by Lessee shall be determined without regard to 

19 any improvements or facilities constructed at Lessee's expense. 

20 9.3 If the parties cannot reach agreement with respect to 

21 rent or any other matter in this Lease which is specifically 

22 stated to be subject to arbitration, either party may request 

23 arbitration. The party desiring arbitration shall select an 

24 arbitrator and give written notice to the other party, who shall 

25 select an arbitrator within ten (10) business days after receipt 

26 of such notice. If the other party-fails to name such second 

27 arbitrator within the ten (10) day period, the arbitrator first 

28 selected shall decide the matter within sixty (60) days after 

14 
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1 the expiration of that ten .. (10) day period. The two arbi tr'ator~ 

2 selected shall, within ten (10) business days after the appoint~ 

3 ment of the second, select a third. 'If the two.cannot agree 

4 upon. a third, the third arbitrator shall be appointed by any 

5 judge of the Superior Court of the County of Los Angelesr Cali-

6 fornia, upon application made therefor by either party upon ten 

7 (H)) days • written ~o~ice to the other. Upon their appointment, 
. - -· . . 

8 the three arbitrators shall enter immediately upon the discharge 
t', ·, 

9 of their duties and must determine the issue or issues sQbmi tted 

10 to them and file their determination in writing with City and 

11 Lessee within sixty (60) days after the appointment of the third 

12 arbitrator. The arbitration proceedings shall be in accordance 

13 with the provisions of Title 9 (Arbitration) of Part 3 of the 

14 California Code of Civil Procedure commencing at Code of Civil 

15 Procedure .section 1280, unless the parties .a~ree otherwise. 

16 10. CONSTRUCTION OF IMPROVEMENTS 

17 10.1 City, at no cost to Lessee, shall remove existing 

18 railroad trackage, area lighting and other surface improvements, 

19 shall relocate interfering portions of gas, water and other 

20 utility service lines, shall excavate to the rough subgrade of 

21 the proposed improvements_and shall compact the surface of the 

22 area. 

23 Additionally, City shall, a·nd at no cost to Lessee, design 

24 and construct systems and facilities necessary to convey both 

25 dry weather water drainage and storm water runoff from the leased 

26 premises and shall provide potable water and sewer service suffi-

27 cient for office, restroom and miscellaneous uses to the leased 

28 premises. City's responsibility shall commence outside the 

15 
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1 leased premises at a point or points loca.ted within five (5} 

. .. 

2 feet of Lessee's storage shed; City shall have no responsibility 

3 for collection or handling of drainage or wastewater, nor delivery 

4 of potable water, within five {5) feet of the leased premises. 

5 In addition to the above, City shall modify and recon-

6 struct area lighting removed in order to clear the premises_for 
'' 

7 construction of Lessee's improvements. Lessee shall permit 

8 insta'tlation and maintenance of area lighting on the storage 
",,_ : 

9 shed. 

10 City shall cause to be prepared specifications and/or draw-

11 ings {collectively "Plans"} showing with reasonable specificity 

g~~~ 12 the work to be performed. The Plans shall be subject to Lessee's 
c::~j~~ 
::~g'g·c:8 1.3 prior written approval.,._ which shall not be unreasonabl_y withhe_ld. _goiXloLO iij-lc:::=M" 
uom~N 14 Upon such app~oval, such work shall be promptly commenced and a: ~8.c:·:; 
c::E-(.)§ 
~~~~~ 15 diligently pursued to completion. Upon completion of the work 

_z;.M ~~ 
·u-~ q • • . . 

~ 16 descr1bed 1n the approved Plans and acceptance thereof by Lessee, 

17 which acceptance shall not be unreasonably withheld, City shall 

18 have completely and fully discharged its obligation to deliver 

19 to Lessee the premises in a condition suitable for Lessee to 

20 commence construction of a petroleum coke shed as provided in 

21 paragraph 10. 2. 

22 10.2 Lessee, at its cost, shall construct upon the leased· 

23 premises a petroleum coke storage shed of not less than 80,000 

24 metric ton capacity and all necessary appurtenances, including 

25 truck unloading facilities and interconnections to City's Pier 

26 G conveyor systems. In its design process for said improvements, 

27 Lessee shall investigate, in accordance with reasonably prudent 

·--·--~· ~J[ngineering 
practices, the existing soil conditions and shall 

16 
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1 determine the extent, if any, of soil com.l?action or other.work 

2 necessary in addition to City's surface compaction set forth in 

3 paragraph 10.1 above in order to provide adequate support for 

4 the proposed improvements. Said necessary work shall be incor-

5 porated. into Lessee's construction of the proposed improvements; 

6 All such improvements shall be constructed, erected and installed 

7 in accordance with plans and specifications approved in writing by 

8 City•s Executive,b.i.rector or his designee, which approval shall.not 

9 be unreasonably-~ithheld, and in accordance with all applicable 

10 federal, state and local laws and regulations. Construction 

·. 11 shall be commenced within one hundred eighty ( 180) calendar days 

12 after the Commencement Date (as defined in paragraph 4) and be 

13 diligently pursued to completion. Said date of commencement of 

14 construction may be modified by the Executive Director upon show-

15 ing of good cause by Lessee. 

16 10~3 Within si~ (6) months after start of operations, Lessee 

17 shall provide City with records to establish Lessee's actual cost 

18 of construction of such improvements, which records shall be sub-

19 ject to review and audit by City. As used herein, "Lessee's 

20 actual cost of construction" shall include all payments made to 

21 designers, engineers, contractors and suppliers of the designated 

22 improvements constructed by Lessee, but shall not include costs 

23 of financing, interest or penalty charges, or any employee or 

24 other internal costs of Lessee. If the parties hereto cannot 

25 agree, the determination of Lessee's actual.cost of construction 

26 shall be subject to arbitration in accordance with the provisions 

27 of subparagraph 9. 3 hereof. 

10.4 Lessee, at its cost and subject to City's prior 

17 
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1 approval, may construct, erect and instal·l additional improvements 

2 upon the leased premises, and may make alterations thereto, pro.-

3 vided that all such additional improvements of any type must be 

4 so constructed, erected and installed only in accordance with 

5 plans and specifications approved in writing by City's Executive 

6 Director or his designee, which approval shall not be unreasonably 

7 withheld. 

8 11. MAINTENANCE AND REPAIR 

9 11.1 City, at no cost to Lessee, shall be responsible for, 

10 and shall perform all necessary repairs arising from, ·damage to 

11 the leased premises, including all buildings, structures and 

improvements of any kind thereon including surface paving, caused 
~.- -

by general subsidence or other ground movement of the filled soil 

underlying the surface of the leased premises. Such obligation 

of City shall not include subsidence or ground movement caused 

by earthquake, nor damage resulting from Lessee's breach of its 

17 obligations of soil investigation, and compaction or other work 

18 if necessary, of the specific building site, as set forth in 

19 paragraph 10.2 above.· 

20 11.2 Lessee, at its cost, shall keep and maintain the leased 

21 premises, and all buildings, structures and improvements of any 

22 kind thereon including surface paving, in good and substantial 

23 repair and condition and shall perform all necessary maintenance. 

24 11.3 Should Lessee fail to make any repairs or perform the 

25 required maintenance within thirty ( 30) days after receipt of 

26 notice from City to do so, City may, but shall not be obligated 

27 to, make and perform such repairs or maintenance. Lessee agrees 

28 to reimburse City for the actual cost thereof within thirty (30) 

18 
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1 days after receipt of City's invoice ther_efor. Should Lessee 

2 commence to prosecute and diligently make such repairs or begin 

3 to perform the required maintenance within the thirty (30) day 

4 period, City shall refrain from commencing to make any repairs 

5 or required maintenance and from making demand for such pay~ent 

6 u~til the work has been completed by Lessee, and then only for 
' :' .. :,, 

7 such IX?rtion thereof as shall have been made ·or performed by 

8 

9 

Citye , The· making of any inspection or repair or the performance 

of any maintena~ce by City, which repair or maintenance is the 

10 responsibility of Lessee, shall in no event be construed as a 

11 waiver of the d~ty or obligation of Lessee to make future repairs 
.s:; C\1 

u~g~ 12 or perform required maintenance as provided in this Lease. 
m~g8 

c:CD~ro~ 

~ §s~~ 13 -11.4- Lessee, at its cost, shall provide proper containers 
(1]-J C::=C') 
u(5roro~ 

~~8~~ 14 for trash and keep the leased_premises free and clear of rubbish, 
.s:;'-(jj~O 
o B· <!) <!) .c: 
...,<~~~ 15 debris and litter at all times. Lessee, at its cost, further 

.?;-~c:~ 
(3M.:J 

16 agrees to keep and maintain all of the premises in a safe and rea-

17 sonably clean, wholesome and sanitary condition under all applica-
.. · 

18 ble federal, state, local and other laws, rules, regulations and 

19 orders. No offensive refuse, matter, nor any substance constitut-

20 ing any unnecessary, unreasonable or unlawful fire hazard, nor 

21 material detrimental to the public health shall be permitted to be 

22 or remain on the premises and Lessee shall prevent such material 

23 or matter from being or accumulating upon the premises. 

24 11.5 All fire protection sprinkler systems, fire hydrant 

25 systems, standpipe systems, fire alarm systems, portable fire 

26 extinguishers and other fire-protective or extinguishing systems 

27 or appliances which may be installed on the leased premises 

28 shall be maintained by Lessee, at its cost, in an operative 

19 
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1 condition at all times. All repairs and servicing shall be made 

2 in accordance with the provisions of the Long Beach Municipal 

3 Code, Chapter 18.48 and all revisions thereto. 

4 ·11.6 Lessee shall provide personnel to accompany City's 

5 representatives on periodic inspections of the leased premises 

6 to·deterrnine Lessee's compliance with the provisions of this 

7 Lease to be perforrn_ed. by Lessee. 
"--, :· 

8 12. PROPERTY AND CARGO UNDER LESSEE'S CONTROL 

9 As between City and Lessee, any property of any kind 

10 belonging to or in the care, custody or control of Lessee that 

11 may be on the leased premises during the term of this Lease 

12 shall be at the sole risk of Lessee and Lessee hereby waives 

13 all claims against City with respect to such property: provided, 

14 however, that Lessee does not waive claim for injury, loss or 

15 damage to property or to any person on the premises in case such 

16 injury or damage is caused by the active negligence of City, its 

17 officers or employees. 

18 13. OBSERVE APPLICABLE LAWS 

19 Lessee shall at all times, in its use and occupancy of the 

20 leased premises and in the conduct of its operations thereon, 

21 comply with all laws, ordinances and regulations applicable 

22 thereto, enacted or adopted by federal, state, municipal or other 

23 governmental bodies or departments or officers thereof, including 

24 the City Charter and the Long Beach Municipal Code. Lessee 

25 reserves the right to contest in appropriate proceedings any 

26 change in laws, ordinances or regulations which would be in 

27 derogation of Lessee's rights hereunder. 

2s I 
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1 14. UTILITY CHARGES 

. 
~ .. . . 

2 Lessee shall make arrangements for and pay for all utilities, 

3 and services furnished to or used by·it, including without 

4 limitation gas, electricity, water, telephone service and trash 

5 collection, and for all connection charges. 

6 15. TAXES 

7 Except where contested in good faith in a court of appropriatE 

8 jurisdiction, Lessee shall pay, prior to delinquency, all lawful 

9 taxes~ assessments and other governmental or district charges 

10 that may be levied upon its property and improvements of any 

11 kind located on the leased premises and upon the interest granted 

12 under this Lease. Lessee recognizes and understands that this 

13 Lease may create a possessory interest subject to property 

14 taxation and that Lessee may be subject to the payment of property 

15 taxes and assessments levied on such interest. Lessee agrees 

16 that payment of any such possessory interest tax or assessment 

17 shall not reduce any compensation due City hereunder. 

18 16. LIENS 

19 Except where contested in good faith in a court of appropri-

20 ate jurisdiction, and except for non-delinquent liens arising 

21 from taxes or tax assessments, Lessee shall keep the leased 

22 premises free from liens of any kind or nature arising out of 

23 its operations, including any liens arising out of any labor 

24 performed for or materials furnished to or on behalf of Lessee 

25 on the premises. Lessee agrees that it will at all times save 

26 City free and harmless and indemnify it against all claims for 

27 labor or materials in connection with the construction, erection 

28 or installation of Lessee's improvements made upon the premises, 

21 
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1 or from additions or alterations made thereto, or the repair of 

2 the same, by or at the direction of Lessee,. and the costs of 

3 defending against any such claim, including reasonable attorneys• 

5 

6 

7 

8 

9 

10 

11 

·· 17'~ INDEMNIFICATION 
\ . 

' 17.1 Lessee shall defend, indemnify, and save harmless the 
. \ . -~ .. : . ' ' . . . : . . .. . 

.i i • • .'·. 

City and all of its_ boards, officers, and employees ("indemnified 
. ' .::>" 

par~ies") from an?- against any and all actions, suits, proceedings, 

claims,and demands, loss, liens, costs, expense and liability of 

any kind and nature whatsoever ("claims"), for injury to or death 

of persons, or damage to property, including property owned by 

12 City, brought, made, filed against, imposed upon or sustained by 

13 the iiid.enill.ified -parties or any of them, and arising from or 

14 attributable to or caused, directly or indirectly, (i) by the 

15 use or condition of the leased premises or the facilities and 

16 improvements located thereon, or from operations conducted thereon 

17 by Lessee, its officers, agents, employees or invitees or by any 

18 person or persons· acting· on behalf of Lessee and with Lessee's 

19 knowledge and consent, express or implied; or (ii) by reason of 

20 or arising out of the state of repair and maintenance of the 

21 leased premises or the improvements and facilities located there-

22 on, or the construction, improvement or repair of the improvements 

23 and facilities on the leased premises by Lessee, its officers, 

24 agents, employees or invitees, or by any person or persons acting 

25 on behalf of Lessee and with the knowledge and consent, express 

26 or implied, of Lessee; or (iii) by reason of injury to or death 

27 of employees of Lessee or others as a result of Lessee's failure 

28 or refusal to comply.with the provisions of Section 6300 et seq. 

22 
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1 of the California Labor Code or any federal; state or local 

. 
'. 

2 regulations or laws pertaining to the safety of the leased prem-

3 ises or of equipment located upon the leased premises. This 
I 

4 paragraph applies regardless of whether any act or omission of~· 

5 the indemnified parties or any of them contributed thereto, -

6 but this paragraph does not apply to any claim arising from or 

7 attributable to or_caused, directly or indirectly, from the 

8 active negligence of the indemnified parties or any of them. 

9 -17.2 With respect to any claim covered by paragraph 17 .1, 

10 City shall notify Lessee thereof, shall tender Lessee defense 

11 thereof, and shall assist Lessee as may reasonably be requested 

12 in the defense thereof. Lessee shall resist and defend such 

13 action=-~- suit ~~-- ~roceeding, shall conduct or have conducted, the 

14 necessary investigations and adjusting related thereto, and 

15 Lessee .shall_ indemnify the indemnified parties. Payment of a 

16 claim by an indemnified party shall not be a condition precedent 

17 to recovery under this indemni~y. 

18 18. LIABILITY INSURANCE 

19 18.1 In partial performance of Lessee's obligations of 

20 indemnity, Lessee shall procure and maintain ~n full force and 

21 effect, while this Lease shall remain in effect and at such 

22 other times as may be required under uclaims-made" insura~ce, a 

23 policy or policies of comprehensive general liability insurance 

24 or its equivalent from a company or companies authorized to do 

25 business in the State of California, with minimum coverages of 

26 $5,000,000 combined single limit; and 

27 18.2 The_policy or policies shall provide as follows: 

28 18.2.1 That the City of Long Beach, the Board of Harbor 

23 
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. . . . 
bor Commissioners, and their officer~ and employees, while 

•. 

acting within the scope of their authority, shall be included 

as additional insureds, such insurance to be primary and 

any other insurance, deductible, retention or self insurance 
. . 

maintained by the foregoing shall not contribute with such 

primary insurance. 

18.2.2 The policy shall cover each insured against 

whom claim is or may be made, in the same manner as if 

.·separate policies had been issued to each named and addi-

tional insured, except that the limits of insurance shall 

not be increased thereby. 

18.2.3 That said policy or policies shall either con-

tai-n a blanket form of contractual liability coverage or there 

shall be attached to said policy or policies an endorsement, 

providing that such insurance as is provided for therein 

shall apply to the obligations of indemnity assumed by Lessee 

under this Lease. 

18.2.4 That the same shall not be cancelled or coverage 

reduced until a thirty-day written notice of cancellation has 

been served upon the Executive Director by registered or 

certified mail. 

18.2.5 If any of the required insurance is provided on 

a "claims-made" basis, any "prior acts" coverage or "retro-

active date" on such insurance and all subsequent insurance 

shall be as of the first date of the "claims-made" coverage. 

Upon expiration or termination of coverage of required insur-

ance, Lessee shall procure "tail" coverage or an extended 

reporting coverage period endorsements and submit proof 

24 
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1 thereof in accordance with the provisions of paragraph 18.7. 

2 18.3 Such insurance provided by Lessee may provide for such 

3 deductibles or self-insured retention as shall be acceptable to the 

4 Executive Director in his reasonable discretion. 

5 18.4 Lessee, at its cost, shall procure and maintain in full 

6 fo~ce and effect while this Lease shall remain in effect workers t 

7 compensation and longshoremen's and harbor workers' compensation 
\ _:-: .. ··--' 

8 insurances to the extent required by law. The provisions of 

9 paragraph 18.6 shall be applicable to the insurances required by 

10 this paragraph. 

11 18.5 The City of Lo~g Beach, the Board of Harbor Commission-

12 ers, and their officers and employees shall not be liable for the 

13 payment' of-any -pr-emiums or ·assessments on the policy or policies 

14 required under this paragraph 18. 

15 18.6 Lessee shall deliver said policy or policies of insur-

16 ance, or certified or photostatic copies thereof, or an endorsement 

17 thereto, to the Executive Director for approval as to sufficiency 

18 and to the City Attorney for approval as to form. At least fifteen 

19 (15) days prior to the expiration of any such policy, an endorse-

20 ment, showing that such insurance coverage has been renewed or 

21 extended, shall be filed with the Executive Director. If such 

22 coverage is cancelled or reduced, Lessee shall, within ten (10) 

23 days after receipt of written notice of such cancellation or 

24 reduction of coverage, file with the Executive Director an endorse-

25 ment showing that the required insurance has been reinstated or 

26 provided through another insurance company or companies, and said 

27 policy shall be submitted for approval as herein provi~ed. 

28 18. 7 t f, after the initial term hereof, the minimum amount 

25 
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1 of insurance set forth in subparagraph 18 ·; 1,· as adjusted pursuant 

2 to paragraph 9, is not reasonably available, Lessee may, with 

3 the concurrence of City's Executive Director, provide coverage 

4 in a lesser amount. The failure to maintain the stated minimum 

5 amount of insurance in effect shall·not ·constitute an event of 

6 default hereundei so long as _{i) City's Executive Director h~s 

7 concurred in the amount of coverage in effect; and ( ii) the 

8 Guarantee attached hereto shall remain in full force and effect. 

9 In the event the·· parties hereto cannot agree on the reasonable 

10 availability of insurance, or the amount of reduction of coverage, 

·11 such issues shall be subject to arbitration as provided in para-

12 graph 9. 3 herein. 

13 18.8 The procuring of such policy or policies of insurance 

14 shall not be constiued to be i limitation in ~ny respect upon 

15 Lessee's obligation of indemnity hereunder. 

16 19 • ACCESS 

17 19.1 L~~see, its agents, employees and third persons using 

18 the leased premises with the consent and approval of Lessee shall 

19 have access to the premises over the street system and other 

20 property owned or controlled by City, but only in connection with 

21 the business operations of Lessee on the premises. 

22 19.2 City's authorized representatives shall have access to 

23 the leased premises at any and all reasonable times, for the 

24 purpose of determining whether or not Lessee is complying with 

25 the terms and conditions hereof, for fire and police purposes, 

26 or for any other purposes incidental td the rights or duties of 

27 City •. This right of inspection reserved to City shall impose no 

28 obligation on City to make inspections to ascertain the condition 

26 
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1 of the premises and shall i_mpo.se no liabil_i ty upon City for 

2 failure to make such inspection. 

3 20. SIGNS 

' •• 

4 No signs or placards of any type or design, except safety or 

5 regulatory signs prescribed by law r shall be painted, inscribed 

6 or_placed in or on the leased premises or any building or structure 

7 located thereon without the prior written consent of the Executive 
--". 

8 Director. Lessee, at its cost, agrees to remove promptly and to 

9 the satisfaction . of the Executive Director, upon the expiration 

10 or termination of this Lease, any and all signs and placards 

11 placed by it upon the premises. 

12 21. DEFAULT 

13 ·· 21.1 If either party should fail to perform any of its 
' \ 

14 obligations hereunder (except when such failure shall be excused 

15 under·other provisions hereof), the other party shall have the 

16 option of terminating this Lease as follows: 

17 21.1.1 .The party not in default shall give written 

18 notice to the party in default, stating specifically the 

19 default or breach relied upon by the party giving the notice 

20 .as justifying termination hereof. If the default or breach 

21 is not remedied within thirty {30) days, if it can be 

22 remedied within that period, or if the party in default 

23 fails to commence promptly and attempt diligently to remedy 

24 the same where the default or breach is not remediable 

25 within thirty (30) days after said written notice, the 

26 party not in default shall have the right forthwith to 

27 terminate this Lease. 

28 21.1.2 If within the thirty (30) day period the party 

27 
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1 in default does remedy or remove said·· default or breach, or 

2 commences promptly and attempts diligently to remedy or 

3 remove the same where not remediable within the thi~ty (30) 

4 day period, and .fully indemnifies the party not in defautt 

5 . fro~ any and ail loss and liability resulting from such _ 
,:;,_,-.: 

6 · · default or breach, ·the notice shall be deemed withdrawn ·and 

7. "this Lease shall. continue in full force and effect. 
... 

8 Upori' any such termiilation by City, all improvements of whatsoever 

9 character constructed, erected or installed upon the leased 

10 premises by Lesse~ shall be disposed of in accordance with the 

11 provisions of paragraphs 24.2 and 24.3 . 
. ~- -. 

.s::. C\1 
o~g 12 21.2 In the event of termination of this Lease by City, 
m~@~ ... 

c~~~ -
~ §s"§ 10 13 or in case of abandonment or vacation of the leased premises 
ca..Jc;:c;;-
U'OgJ~(\j 
a: >-ou- 14 by Lessee, and the City does not elect to invoke a forfeiture 
c~O.t:~ 
~B~m~ ...,<>~ <!) 15 of this Lease, Lessee hereby irrevocably appoints C.i ty as the 

.?;-~ g'~ 
(3M.,9 

16 agent of Lessee to enter upon the leased premises and remove · 

17 any and all persons and/or property whatsoever situated upon the 

18 -. premises and place all or any portion of said property (except 

19 such property as may be forfeited to City) in storage for the 

20 account of,. and at the expense of, Lessee. In such case, City 

21 may assign or lease the pr.emises upon such terms as it deems 

22 proper. If a sufficient sum shall not be thus realized after 

23 paying expenses of such assignment or lease and collecting to 

24 satisfy the compensation and other sums to be paid to City, Lessee .. 
25 agrees to satisfy and pay any deficiency and to pay expenses of 

26 such assignment or leasing and collecting. Lessee agrees to 

27 save harmless City from any cost, loss or damage arising out of 

28 or caused by any such.entry or re-entry upon the premises and/or 
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1 the removal of persons and/or property and· storage of such 

2 property by City or its representatives. 

3 22. TERMINATION 

4 22 .• 1 In the event the United States of America, the State 
' ' •" .. ; ; .. ! 

5 of California, or any agency or instrumentality of said govern~ 
-

6 men~s other than the· City of Long Beach shall, by condemnation 

7 or oth~&ise, take ~itle, possession or the right to possession 
,. ' ...... 
. ·-..:· 

8 of th.~ leased pr;;m:l.ses, or any part thereof, City may, at its 

9 option;.: and, if the taking has substantially impaired the utility 

10 of the premises to Lessee, Lessee may, at its option, terminate 
\'·. 

11 this Lease as of the date of such taking, and all further 
. .C N 

~~§~~ 12 obligations of the parties shall end, except as to liabilities 
CCD~ res 
gg5E 13 which shall have accrued prior to the date of taking. The condem=oCD.E_ 
ra..Jc::M 
0(5:3rcl~ 
oc>o 0 - 14 nation proceeds related to the land and pre-existing improvements 
c~O.c"~ 
'§oa;~_g 
~~3:~ 15 shall belong to City, and the proceeds related to the improvements 
:=-~c~ uC.S_g 

16 constructed by Lessee shall belong to whichever party is the owner 

17 of said improvements as of the date of taking. 

18 22.2 In the event any court having jurisdiction in the 

19 matter shall render a decision which has become final and which 

20 will prevent the performance by City of any of its obligations 

21 hereunder, then either pa~ty hereto may terminate this Lease by 

22 written notice. City, if it has not already done so, shall pur-

23 chase Lessee's improvements at the price specified in paragraph 

~ 23 hereof, and all rights and obligations hereunder (with the 

25 exception of any undischarged rights and obligations that accrued 

26 prior to the effective date of termination) shall thereupon 

27 terminate. 

28 I 
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23. OPTION TO CONVEY IMPROVEMENTS TO-CITY 

. " .., .. •· 
..... , 

23.1 -upon the expiration of the initial five-year term 

hereof, Lessee shall have the right and option to sell the 

storage building,. truck dump, screening tower, conveyors and 
... · · .. -

related improvernents·constructed by Lessee to City, ·and City ., 

6 sha~l ha~e -the obligation to purchase same, whether or not 
. . . ··,: 

7 LesS'ee exercises· its option to extend the term hereof for the 

8 first,· op-i:.ional f,lv~-year renewal term. If Lessee intends to 

9 exercise this option, Lessee shall so notify City of its intent 

•• 

' 

10 at least ninety (90} days prior to expiration of the initial five-

11 year term, and shall make a binding decision whether or not to 

12 exercise the option at least sixty (60) days prior to expiration 

13 of the initial te~. If exercised, transfer of ownership to City 

14 shall be closed not later than the end of the initial term. 

15 23.2 Subje.ct to the adjustment set forth in subparagraph 

16 23.3 below, the price to be paid by City for said improvements 

17 shall be Lessee's actual cost of construction of said improvements 

18 depreciated on a twenty-year straight-line basis (5% per year) 

19 from the date of completion of construction or the first day of 

20 the third year of the initial term, whichever is sooner, to the 

21 end of the fifth year of the initial term. 

22 23.3 If, during the twelve (12) month period ending June 30, 

23 1991, the total tonnage of all petroleum coke shipped through the 

24 Ports of Long Beach and Los Angeles is less than fifty percent 

25 (50%} of the average annual aggregate tonnage of petroleum coke 

26 shipped through the Ports of Long Beach and Los Angeles during 

27 the twelve (12} month periods ending June 30, 1989 and June 30, 

28 1990, the purchase price determined in accordance with the 

30· 
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1 provisions of subparagraph ·23.2 above· shall be reduced by an 

2 amount not· exceeding twenty-five percent ( 25%), such percentage· 

3 to be subject to arbitration under subparagraph 9.3 hereof, if 

4 the parties cannot agree. 

5 24~ SURRENDER OF POSSESSION 

6 24.1 Upon the _expiration or termination of this Lease, and 

7 subject to the provisions of subparagraph 24.2 below, Lessee, at 

8 its cost, shall restore the leased premises to as good a state and 
j · ...• 

9 condition as the same were in upon taking possession thereof by 

10 Lessee, reasonable wear and tear and damage by the elements except-

11 ed, and Lessee shall thereafter peaceably surrender possession. 

12 24.2 Exc~pt in case of: (i) termination by City due to the 

13 default of Lessee, as provided in paragraph 21 above; or (ii) 

14 sale of designat$d improvements by Lessee to City, as provided 

15 in paragraph 23 above: or (iii) ~~~ocation of Lessee pursuant to 

16 paragraph 3.4 above, all improvements of any kind constructed, 

17 erected or installed upon the leased premises by Lessee shall be 

18 and remain the property of Lessee until the expiration or termina-

19 tion of this Lease. Upon such expiration or termination, Lessee 

20 shallr at City• s option, either: (i) convey all of its improve-

21 ments to City without compensation the~efor-; or (ii) remove all. 

22 of its improvements within thirty (30) days after such expiration 

23 or termination,, and at its cost repair any damage caused by such 

24 removal~ If Lessee shall not remove its improvements and repair 

25 such damage, if any, within said thirty (30} day period, City 

26 shall have the right to remove and/or sell and/or destroy the 

27 same at the expense of Lessee, and Lessee agrees .to p'ay to City 

28 the reasonable cost of any such removal, sale or destruction. 
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1 The ob"!igations contained :Ln this par·agraph shall remain in full 

2 force and effect, notwithstanding the expiration or termination· 

3 of this Lease o 

4 · 24. 3 Except as to property owned by City, or. property ln -- . 

5 which City may hav~ .an interest, with respect to any and all-

6 other property used ,bY Lessee in its operations upon the leased 

7 premises, whether~:or not such property be owned. by Lessee or by . 
. --~~-:~::-~~-'-: . 

8 third parties, Lessee, upon the expiration or earlier termination 
·' ,._-·•,\-' .. · ·, . 

9 of this Lease, ~hall· cause all such property to be removed 

10 from the premises within thirty (30) days from such expiration 

11 or termination arid shall cause to be repaired any damage occa-

.r:; N 
o~g 12 sioned by such removal. If such property is not so removed from 
m~g8 " 

c:;CO~mCl? 

~ §S~~ 13 the premises, City shall have the right to remove and/or sell 
m-lc:=M 
u~m0m~ ,. 
a: a>8.ca;- 14 and/or destroy the same (subject to the interest of any person 
cc-u§ 
~§~-~ . ~<>cow 15 other than Lessee therein) at Lessee's expense, and Lessee agrees 
~~g>~ 
(JM_9 1 

6 to pay the reasonable cost of. any such removal, sale, or destruc-

1-, . :t1.on. 

18 25. RELOCATION ASSISTANCE 

19 Except for relocation to substitute premises pursuant to sub-

20 paragraph 3.4 above, it is understood and agreed that nothing 

21 contained herein shall create any right in Lessee for relocation 

22 assistance or payment from City upon the expiration or termination 

23 of this Lease or upon the termination of any holdover period. 

24 Lessee acknowledges and agrees that it shall not be entitled to 

25 any r~location assistance or payment from City pursuant to the. 

26 provisions of Title 1, Division 7, Chapter 16, of the Government 

2...,1 Code of the State of California (Sections 7260 et seq.} with 

28 respect to any relocation of its business or activities upon 
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1 the expiration or terminat"ion of this· Lease. 

2 26. ASSIGNMENT 

.. ,, . . 

3 26.1 Except as otherwise provided herein Lessee shall not 

4 assign .or transfer this Lease or any interest therein, .nor· its -

-
5 ~ight to use the. whole or any part of the leased premises, nor 

6 shall_ this Lease or any interest· thereunder be assignable or 
·!';·,. 

7 transferable by operation of law or by any process or proceeding 

8 of any court, or _.otherwise, without the written consent of City 

9 first obtained. City agrees that it will not unreasonably with-

10 hold.such consent. In the event City gives such written consent 

11 to Lessee, a copy of the assignment agreement shall be provided 

.12 to City. Additionally, a copy of same, together with a copy ~f 

13 City's written consent, shall be filed with the Federal Maritime 

14 Commission if this Lease is subject to Commission jurisdiction. 

15 26. 2 Notwithstanding the foregoing, City agrees and here-

16 by consents to the assignment of this Lease: (i} to any sub-

17 sidiary of Lessee now existing or created in the future, provided, 

18 however, if such subsidiary is subsequently sold to any third 

19 party, the provisions of subparagraph 26.1 above shall applyi or 

20 (ii) to any person, firm or corporation succeeding to Lessee's 

21 business, or any substantial portion thereof, through merger, 

22 consolidation, or sale. In either case, City's consent is con-

23 tingent in that Lessee's successor must agree in writing to be 

24 bound by the terms, covenants and conditions contained herein, and 

25 a guarantee in acceptable form must be furnished to City. 

26 27. DAMAGE AND DESTRUCTION 

27 27.1 In addition to the insurance required under-paragraph 

~ 18.1, Lessee at its cost, during the time it owns the improvements 
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1 to be constructed upon the leased premises, shall procure and 

2 maintain in effect a policy or policies of insurance, insuring 

3 Lessee to the extent of at least the- full replacement value of 

4 Lessee,' s improvements against loss by reason of destruction or 
.•'".' -

5 damage (,~ the buildings and other improvements owned by Lessee 

6 upon_ the leased premises from fire an<;! other hazards covered by 
. . .· !· ·, . 

7 a standard form of_ fire insurance policy bearing an extended 
,'' . '• 

8 coverage endorsement. The provisions of paragraph 18.6 shall 

9 be applicable to the insurance required by this paragraph. 

10 27.2 In the event of destruction of or damage to the build-

11 ing or other improvements owned by Lessee during the termhereof, 

12 Lessee shall apply the proceeds of said insurance policy or 

13 policies to the repair or restoration of any damaged part or por-

14 tion of the leased premises to a condition comparabf.·e to that 

15 existing prior to such damage or destruction, provided that all 

16 necessary permits required for such repair or restoration can be 

17 obtained. 

18 27.3 In the event of total destruction of the leased 

19 premises and the improvements thereon or such damage or destructio1 

20 thereof so that the premises and improvements are substantially 

21 unusable by Lessee in the· conduct of its operations~ either party 

22 may terminate this Lease by giving a thirty (30) day written 

23 notice of its intention to so terminate to the other party. 

24 28. HAZARDOUS SUBSTANCES &~D ACTIVITIES 

25 No goods, merchandise or material shall be kept, stored or 

26 sold in or on the leased premises which are in any way explosive 

27 or hazardous without complying with applicable federal, state 

28 and local laws, rules, regulations, and orders and no offensive 
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1 or dangerous trade, business or occupation shall be carried on 

2 therein or thereon, and nothing shall be done on the premises, 

3 other than as is provided for in paragraph 5 hereof, which will 

4 increase the rate or suspend the insurance upon the premises. 

5 hereby leased to Lessee or upon adjacent buildings or other -

6 structures owned by the City., and no machinery or· apparatus shall 

7 be used or operated on said premises which will in any way injpre 

8 the premises or adjacent structures; provided, however, that 

9 nothing contained in this paragraph shall preclude Lessee from 

10 bringing, keeping or using, on or about said premises and struc-

11 tures, such materials, supplies, equipment and machinery as are 

12 neces~ary or customary in carrying out the uses specified in para-

13 graph 5. 

14 29. OPTION ON ADJACENT FACILITIES 

15 There is on Pier G and presently used for the stockpiling 

16 and shipment of petroleum coke a parcel of land and certain below-

17 ground improvements depicted on Harbor Department Drawing No. 

18 HD 3-147. Said premises and improvements are referred to 

19 hereinafter as "Pad 14". The Pad 14 area has not been improved by 

20 construction of a bulk commodity covered storage building. 

21 In consideration of ·Lessee entering into this Lease and agree-

22 ing to construct the improvements described in subparagraph 10.2 

23 hereof, City agrees that, if the then-current lessee of Pad 14 

24 fails, prior to January 1, 1989, to commit to construction of 

25 certain "Enhancements" (as hereinafter defined) at Pad 14, then 

26 Lessee hereunder shall have the exclusive right, between January 

27 1, 1989 and June 30, 1989, to negotiate with City for a twenty-

28 year lease of Pad 14· commencing not later than May 1, 1990, and 
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1. which shall provide for the prompt construction of such Enhance-

2 ments thereon by Lessee. The term "Enhancements" shall include·~ 

3 as a minimumu construction of a building or· other enclosed facil-

4 ity to contain petroleum coke or related products with a storage 

5 capacity of at least 80,000 metric tons or the equivalent thereof 

6 which meets the then-current requirements for permitting by all 

7 feder~l, state, -regional and local authorities having jurisdiction 

8 over such building or facility. 

9 30. MISCELLANEOUS PROVISIONS 

10 .. 30.1 Any notice, demand, request, consent, approval or 

11 communication that either party desires or is required to give 

12 

13 

14 

15 

16 

17 

18 

19 

to the other party or any other person shall be in writing and 

either served personally or sent by prepaid, first-class mail 

addressed as follows: 

To City: 

To Lessee: 

Executive Director 
Long Beach Harbor Department 
P. o. Box 570 
Long Beach,.California 90801 

President, SSM 
5565 Sterret Place 
Co~umbia, Maryland 21044 

20 Either party may change its address by notifying the other party 

21 of a change of address. Notice shall be deemed communicated 

22 within forty-eight ( 48) hours from the time of mailing if mailed 

23 as provided in this paragraph. 

U 30.2 In the performance of this Lease, Lessee shall not 

25 discriminate against any employee or applicant for employment 

26 or any person using or desiring to use the leased premises because 

27 of age, sex, religion, race, color, ancestry, national origin or 

28 handicapped condition.. Lessee will take affirmative action to 
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1 ensure that applicants are ··employed, that employees are treated 

2 during employment and that persons desiring to use the leased 

•• 

3 premises are treated without regard to their age, sex, religion, 

4 race, color, ancestry, national origin or handicapped condi tion-• 

5 Such action shall include, without limitation, the following: 

6 employment, promotion, demotion or transfer; recruitment or 

7 recruitment advertising; layoff or termination; rates of pay or 

8 other forms of compensation; selection for training, including 

9 apprenticeship; arid maintenance of the leased premises and 

10 facilities in a condition permitting reasonable access thereto 

11 by handicapped persons. Lessee shall post in conspicuous places 

12 notices setting forth the provisions of this paragraph. 

13 30.3 City covenants that Lessee, upon performance of Lessee's 

14 obligations hereunder, shall .have quiet possession and enjoyment 

15 !of the premises for-~he term hereof~ 

16 30.4 Subject to the provisions of subparagraph 30.3 above, 

17 the parties hereto hereby waive all claims against the other for 

18 damage or loss caused by any suit or proceeding, directly or 

19 indirectly attacking the validity of this Lease, or any part 

20 thereof, or by any judgment or award in any suit or proceeding 

21 declaring this Lease null; void or voidable, or delaying the 

22 same, or any part thereof, from being carried out, provided that 
t 

23J Lessee shall not be liable for payment of compensation hereunder 

24 to the extent that, during any period, it is so prevented from 

25 exercising its rights hereunder. 

26 30.5 The use of paragraph headings or captions herein is 

27 solely for the purpose of convenience, and the same shall be 

28 entirely disregarded ·in construing any part or portion hereof. 

~-99 (1oa5) ,, 
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1 30.6 This Lease shall be governed by the laws of the 

2 State of California, both as to interpretation and performance •. 

3 30.7 No waiver by either party·at any time of any of the 

4 terms,. conditions~ covenants· or agreements contained h~rein 

5 shall be deemed or faken as a waiver at any time thereafter of· 
-

6 the same or any other term, condition, covenant or agreement 
<. ;~:tt:·:,·.-; 

7 contained herein.n9r of the 
" .. --.<· 

strict and prompt performance thereof 
.. 

'· '• .:.·-- ·_."" 

8 by ·the _party obLigated to perform. No delayl failure or omission 
-!'.·. 

9 of eitber party to exercise any right, power, privilege or option 

10 arising from any default nor subsequent acceptance of compensation 

11 then or thereafter accrued shall impair any such right, power, 

12 privilege or option or be construed to be a waiver of any such 

13 default or relinquishment thereof or acquiescence therein. No 

14 option, right, power, remedy or privilege of either party hereto 

15 shall be construed as being 7xhausted or discharged by the exercisE 

16 thereof in one or more instances. It is agreed that each and all 

17 if the rights, powers, options or remedies given to t.he parties 

18 by this Lease are cumulative, and no one of them shall be 

19 exclusive of the other or exclusive of any remedies provided by 

20 law, and that the exercise of one right, power, option, or remedy 

21 by a party shall not impair its rights to any other right, power, 

22 option or remedy. 

23 30.8 This Lease shall be binding upon and shall enure· 

24 to the benefit of the successors and assigns of City and shall 

25 be binding upon and enure to the benefit of the permitted_succes-

26 sors and assigns of Lessee. 

27 30.9 Should any of the covenants, conditions or agreements 

28 contained herein be held by a court of competent jurisdiction 
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1 to be illegal or in conflict with any applicable law, or with 

2 any provision of the Charter of the City of Long Beach, .the 

3 validity of the remaining portions or provisions shall not be 

4 affected thereby if Lessee's use of the premises is not sub-

5 stantially impaired. 

6 30.10 ·The parti,es hereto agree that this Lea~e may be 

• • 
•t 

7 amended or terminated at any time by the mutual agreement of the 

8 parties. 

9 30.11 This document constitutes the whole agreement between 

10 City and Lessee. There are no terms, obligations or conditions 

11 other than those contained herein. No modification or amendment 

12 hereof shall be va~id and effective, unless evidenced by an 

13 agreement in writing and signed by the parties making specific 

14 reference to ·this Lease. 

15 31 • GUARANTEE 

16 ·As a condition precedent to the .effectiveness of this Lease, 

17 Lessee shall cause the Guarantee attached hereto to be duly 

18 executed and delivered to City. 

19 

20 

21 

22 

23 

24 _N_~-"'-~ __ "\._::_._'·---~7~· _, 1986 

25 

26 

27 
-~-N.::.:~~I)~..:!--__;_~..=..:::...:..· ___ t_7-r'-~' 1986 

28 

L-99 !10Jl5l 

SSM CARBON, a division of SSM 
COAL NORTH AMERICA, INC., a 
corporation 

By 

LESSEE 

39 
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4 
-

_=c.;.lo,.. _··......~···~~-c...,;_...;,.._,;, __ , 1986 
- r:; 

5 

6 

7 

8 

9 
The foregoing Lease 

10 ~ C] day of 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 RLL:cy. 
11/05/86 

28 S-22 

L-99(1~ 

is 

_ ... 
.. 

CITY OF LONG BEACH, a municipal 
corporation, by and through its 
Board of Harbor Commissioners 

By 

CITY 

• • .. 

hereby approved as to form this 

I 1986. 

JOHN R. CALHOUN, City Attorney 

By ~d_~,d~L 
Deputy 

40 
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1 ~rsonally known to me or l ) proved to me on the bas as 'v '\'1 (\,_ _ _ , . . ~ 
oisatisfactoryevidenc:etobetheperson(s)whoexecutedthewithin ~ ~'V\'\.-'-I'V\...LJ~\;.' \ '\ · r. r>. 

instrument as President and ------ ~- -(j , '- '-'-> 

Secretary on behalf oi the corporation therei!l named and aclcnowl-

etiged to me tha~ the corporation executed it. 

WITNESS my hand and oificial seal. 

SignatureU Q ri-~ --· () ::BrA.~?i[C,~~ 
~\_\~.e. '{\ -·D(2) \(___ ~C\LO S \<_;__ 

:'-iame (Typed or Printed) 

(This area ior official notarial seal) 
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1 GUARANTEE 

2 

3 For good and valuable consideration to the undersigned, 

4 the 'receipt of which is hereby .acknowledged, SHV NORTH AMERICA 

5 CORPORATION, a Delaware corporation, ("Guarantor") hereby· uncon-

6 dit·ionally guarantees to the CITY OF LONG BEACH, a .municipal· cor-
.. :: .. :-

7 poration, acting-by and through its Board of Harbor Commissioners, 

8 its-~uc~essors ~'n'd assigns, the full prompt and faithful payment, 
/, ·; 

9 performance and discharge by SSM CARBON, a division of SSM Coal 

10 North America, Inc~, of each of the agreements, . terms, conditions 

11 and obligations of·the foregoing Lease, or any other.instrument 

12 given or executed in pursuance thereof. 

13 Guarantor hereby waives all notice of default by 

14 SSM CARBON, and consent is hereby given to any extension of time 

15 which may be granted by said CITY OF LONG BEACH; 

16 Guarantor's obligations hereunder shall be limited to 

17 the sum of 'twenty Million Dollars -q •. s. ( $20,000,000), plu·s the 

18 amount of liability insurance required by paragraph 18 of the 

19 Lease, as such amount may be periodically adjusted pursuant to 

20 paragraph 9 of the Lease, to the extent such liability insurance 

21 or any portion thereof is .not actually in place. 

22 Guarantor's obligatiqns hereunder shall be limited to 

~ claims made within two (2) years after termination of the fore-

24 going Lease, including any extensions or renewals thereof. 

25 Guarantor hereby covenants and agrees to submit to the 

26 personal jurisdiction of any state court in the State of California 

27 

28 

L·99 (1()85) 
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1 for resolution of any dispute, claim or matter arising out of or 

2 related to this Guarantee. 

3 Dated at ------~(_,_~~c~'~~~~u~~~--~.'---~----l_o _____________ , this 

4 \~ day of _ __:l'~~:...;.'('{_;_o-v..;,....;_;'-'....:.kv::;....L-. ___ , 19 8 6 < 

5 

6 SHV NORTH AMERICA CORPORATION 

7 

8 By: 
Name: 

9 Title: 

10 GUARANTOR 

11 

.r:. C\1 12 u'Eal 
)H~g§ 

c:CXl.!!!«< 
:J OJ:l·-@ 13 ~5S~~ 
«!...IC::=M 

uolH<3F.i 14 ex: ifi'8.ca; c:c:_u5 
"§oiiJ«~.r:. 

15 -,::::~<Do. 
<( CD QJ 

01-
~~c:~ 
·- 0 u ...J 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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MEMORANDUM AGREEMENT 
Renegotiated Rental 

(SSM CARBON, a division of SSM coal North America, Inc. 
Harbor Department Document No. HD-4239) 

Pursuant to the provisions of paragraph 9 of the Lease dated 
January 8, 1987, {"Lease"), between the City of Long Beach, acting by and 
through its Board of Harbor Commissioners {"City") and SSM Carbon, a 
division of SSM Coal North America, Inc., an Ohio corporation ("Lessee"), 
the ground rent for that portion of the term of the Lease commencing 
February 1, 1992 and ending January 31, 1997 has been adjusted. 

For the five (5) year period commencing February 1, 1992 and 
ending January 31, 1997, Lessee shall pay to City as ground rent the 
following: 

February 1, 1992 through January 31, 1993 - $131 351. 63 per month 
February 1, 1993 through January 31, 1994 - $13,351.63 per month 
February 1, 1994 through January 31, "1995 - $13 1 351. 63 per month 
February 1, 1995 through January 31, 1996 - $15,455.00 per month 
February 1, 1996 through January 31, 1997 - $16,225.00 per month 

Any ground rent shall be payable in advance on the first (1st) day of 
each calendar month without deduction, set off, prior notice or demand. 

Except for the amount of ground rent payable by Lessee to City, all 
of the other terms of the Lease shall remain unchanged and in full force 
and effect. 

The Board of Harbor Commissioners approved the renegotiated rental 
set forth above and authorized the Executive Director of the Harbor 
Department to execute this Memorandum Agreement at its February 3 , 1992 
meeting. 

, 

1 1992 
---A-PP__,R_O_V-ED-_,..A_,S__,T=o FORM 

1 ~~~-h __ , 19 _9_£.:_ 

~OHN R?::U::n:: 
y -S~NIOR DEPUTY CITY ATTORNEY-

_-?-__.__-~..........__.~....,~., ~_{) __ , 1992 

ECP:pw\1/29/92\S?\SSM 

SSM CARBON, a division of.SSM Coal 
North America, I"nc. , an Ohio 

::rpor~~ 

By 

LESSEE 

CITY OF LONG BEACH, a municipal 

::::;~ 
CITY 

s. R. Dillenbeck, 
Executive Director 

Long Beach Harbor Department 
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COUNTY OF LDS ANGELES 

STATE OF CALIFORNIA } 

On ~ :Xf)-A)u..a~. 'I .:19
1 

/9 7 ~ before me, ht a=,) It /..., f.JAlND l LY a 
Notary Public in and for said State, personally appeared __ _.10c::z.J66JC;.....,.....,..rJ---"ei!OL,__,/Jft...:..t_.«':..JIO~&~ti"'.__ ______ _ 

iiM~~aJAally koown to B lor prCM3d to me on the basis of satisfactory 

evidence) to be the personlsl whose namelsl is/are subscribed to the 

within instrument and ackllOIIVIedged to me ~the/she/they executed 

the same in his/her/their authorized capacity(iesl, and that by his/her/ 

their signature(sl on the instrument the ~1. or the entity upon 

behalf of which the perSonw acted, executed the instrumenl ·. ,,,. 

WITNESS?~""· off....... . 
s-&~ty. 

'J)JAAJe ;... flA~JtJcJ t.. t- Y 
L-10 !7/911 
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ASSIGNMENT 

THIS ASSIGNMENT is made and entered into as of the Effective Date specified 
below, by and between SSM Coal North America, Inc., an Ohio corporation, having 
an address at Paine Webber Building, Suite 800, 10440 Uttle Patuxent Pkwy., Columbia, 
Maryland 21044 (hereinafter referred to as "SSM"), and Koch Carbon, Inc., a Kansas · 
corporation, having an address at 4111 East 37th Street North, Wichita, Kansas 67220 
(hereinafter referred to as "Koch"}. 

RECITALS: 

A. Pursuant to the terms and conditions of that certain Lease dated as of 
January 8, 1987, being identified as Document No. HD-4239, as amended by that 
certain First Amendment To Lease dated as of March 8, 1990, being identified as 
Document No. HD-4722 (collectively, the "Port Lease"), SSM Carbon, a division of SSM, 
leased from the City of long Beach, California, a municipal corporation, acting by and 
through its Board of Harbor Commissioners (the "Cityj, certain real property and 
improvements located on Pier G near Berths 212-213, as more particularly described 
in the Port Lease; and 

B. Subject to the consummation of a certain asset purchase and sale 
transaction between SSM and Koch (the "Asset Purchase and Sale Agreement'?. SSM 
desires to assign and convey to Koch, and Koch desires to accept and receive from 
SSM, all of the right, title and interest of SSM in and to the Port Lease, together with 
all improvements, fixtures, equipment and other property located upon or appurtenant 
to the premises covered thereunder; 

NOW, THEREFORE, in consideration of the recitals, promises and agreements 
herein set forth and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

1. Subject to the written consent of the City as hereinafter provided and 
effective as of the Effective Date, SSM hereby assigns, transfer and conveys to Koch 
all right, title and interest of SSM in and to the Port Lease, together with all 
improvements, fixtures, equipment and other property located upon or appurtenant to 
the premises covered thereunder. 

2. Koch hereby accepts the foregoing assignment, transfer and conveyance 
from SSM and agrees to be bound by and to comply with all the terms, covenants and 
concfltions of the Port Lease from and after the Effective Date, as specified below. 

3. The Effective Date of this Assignment shall be the later of (i) the date of 
a notice delivered to the City and signed by SSM and Koch, stating that SSM and 
Koch have consummated the Asset Purchase and Sale Agreement; or (n1 the date on 
which the City shall have complied with the provisions of the Shipping Act of 1984 with 
respect to the fifing of marine terminal agreements with the Federal Maritime 
Commission. 



·- . 

IN WITNESS WHEREOF, the parties have duly executed this Assignment, to be 
effective as of the Effective Date, subject to the written consent of the City. 

ATTEST: 

SSM Coal North America, Inc. 

~{~ 
L? : ,/ 

Title:~ 
--~-------------------

Koch Carbon, Inc. 

CONSENT TO ASSIGNMENT 

In consideration of the assumption by Koch of the obligations of SSM under the 
Port Lease and the Guarantee by Koch Industries, Inc. of the obligations of Koch 
(which Guarantee is attached hereto and is hereby accepted), the CITY OF LONG 
BEACH, a municipal corporation, acting by and through its Board of Harbor 
Commissioners (the 11City11

), hereby consents to the foregoing Assignment by SSM to 
Koch and agrees that SSM and its guarantor, SHV North America Corporation, shall 
be released from all liability under the Port Lease which accrues after the Effective 
Date. 

APPROVED AS TO FORM 

___ 3:.t.k~_t_, 19i2._ 
JOHN R CALP.CU~~. C~' ;\t·:orr.ey 

f tMWt C_~ -----
By -----~~-~,""~- ~-:::--! !~: (~7Y AT'7C:tNE'; . 

........ : ....... .:\. '~ -· -

ASSIGN.SSM 
Oc:lcOer 11, 1991 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor C mmissioners 
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GUARANTEE 

For good and valuable consideration to the undersigned, the receipt of which 
is hereby acknowledged, KOCH INDUSTRIES, INC., a Kansas corporation 
( .. Guarantor''), hereby unconditionally guarantees to the CITY OF LONG BEACH, a 
municipal corporation, acting by and through its Board of Harbor Commissioners (the 
ucityj, its successors and assigns, the full, prompt and faithful payment, performance 
and discharge by KOCH CARBON, INC., as successor in interest to SSM Coal North 
America, Inc., of each of the agreements, terms, conditions and obligations by under 
that certain Lease dated as of January 8, 1987, between the City and SSM Coal North 
America, Inc., as amended by that certain First Amendment To Lease dated as of 
March 8, 1990. This Guarantee shall be effective from and after the Effective Date, as 
that term is defined in the Assignment between SSM Coal North America, Inc. and 
Koch Carbon, Inc., to which this Guarantee is attached. 

Guarantor hereby waives all notice of default by KOCH CARBON, INC., and 
consent is hereby given to any extension of time which may be granted by the City. 

Guarantor's obligations hereunder shall be limited to the sum of Twenty Million 
Dollars U.S. ($20,000,000.00), plus the amount of liability insurance required by 
paragraph 18 of the Lease, as such amount may be periodically adjusted pursuant to 
paragraph 9 of the Lease, to the extent such liability insurance or any portion thereof 
is not actually in place. 

Guarantor's obligations hereunder shall be limited to claims made within two (2) 
years after termination of the foregoing Lease, including any extensions or renewals 
thereof. 

Guarantor hereby covenants and agrees to submit to the personal jurisdiction 
of any state court in the State of California for resolution of any dispute, claim or matter 
arising out of or related to this Guarantee. 

Dated at Wichita, Kansas, this I ~ ti- day of w~ , 1991. 

GUARANTOR 

KOCH INDUSTRIES, INC. 

By: C.)~ 
Title:~ 
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NOTICE OF EFFECTIVE DATE 

To: The City of Long Beach, acting by and through its Board of Harbor Commissioners 

Ladies and Gentlemen: 

SSM Coal North America, Inc. (11SSM 11
) and Koch Carbon, Inc. (•Koch .. ) have 

previously delivered to you a certain Assignment for the purpose of assigning to Koch all 
of SSM's right, title and interest under a certain Lease dated as of January 8, 1987, being 
identified as Document No. HD-4239, as amended by that certain First Amendment To 
Lease dated as of March 8, 1990, being identified as Document No. HD-4722 (collectively, 
the uPort Lease .. ). You have consented to said· Assignment. Pursuant to Section 3(i) of 
said Assignment, SSM and Koch hereby notify you that they have consummated the Asset 
Purchase and Sale Agreement and request that you immediately take such additional 
steps, if any, as may be necessary to comply with the provisions of the Shipping Act of 
1984 with respect to the filing of the Assignment with the Federal Maritime Commission. 

ATTEST: SSM Coal North America, Inc. 

Title: __ ~..:......~---"-' ____ _ 

ATTEST: Koch~ 

ACKNOWLEDGEMENT 

.1/ 1"71 Receipt of this Notice is acknowledged this L0 - day of 1 1992, 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Board of Harbor C missioners 

S, R. Dillenbeck 
Title:Executive Director 
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1 FIRST AMENDMENT TO LEASE 

2 

3 THIS FIRST AMENDMENT TO LEASE is made and entered into as 

4 of the 23rd day of December , 1998, by and between CITY OF 

5 LONG BEACH, a municipal corporation, acting by and through its 

6 Board of Harbor Commissioners ("City"), pursuant to Ordinance No. 

7 HD- 1786 , adopted by said Board at its meeting of Novem.ber 23 

8 1998, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware 

9 corporation ("Lessee") . 

10 1. RECITALS : 

11 1. 1 City and Lessee entered into a lease for certain 

~ 12 .= \0 

.,"'"''o 
a'l~So 

13 =r:c:~ ti!~ .. l:lll"S 0 a= .. ~t--
,g .S r:c:~ ·a~ 14 tiJca;rE~ 
~ t''-'=;~ 
t:=Ou~ 15 )l. s li .d' _g 
~<:=::~j 

;..,Mr:Q 0> 16 ~ ~ Cl)f-t 
u = 

premises on Pier G on August 10, 1989 (HD-4638). Rental was 

increased by the Memorandum Agreement of January 31, 1994 (HD-

5307). 

1. 2 City and Lessee have now negotiated compensation 

and insurance provisions for the third five-year segment of 

.s 
17 the lease and have agreed to extend the term of the lease by 

18 ten (10) years. 

19 2. TERM: 

20 The term of the lease shall be for a period of 

21 thirty-two (32) years commencing on July 1, 1989. For purposes of 

22 renegotiation of compensation, said term shall be divided into six 

23 (6) segments of five (5) years each and one (1) segment of two (2) 

24 years. 

25 3 • GROUND RENT : 

26 Pursuant to the provisions of paragraph 8 of the 

2 7 lease, the parties have renegotiated the ground rent for that 

28 portion of the term of the lease commencing July 1, 1999 and ending 

1 Document No. HD- 4638A 



1 June 30, 2004. 

2 For said five (5) year period, Lessee shall pay to 

3 City as ground rent the sum of Two Hundred Eighteen Thousand Eight 

4 Hundred Forty-three Dollars ($218, 843. 00) per year, payable in four 

5 (4) equal quarterly installments on July 1, October 1, January 1 

6 and April 1 of each calendar year. Ground rent for any subsequent 

7 segment of the term shall be subject to renegotiation and 

8 arbitration in accordance with paragraph 8 of the lease. 

9 4. OTHERWISE UNCHANGED: 

10 Except as otherwise stated herein, all of the other 

11 terms and conditions of the lease shall remain unchanged and in 

18 

191 

20 

21 

22 

23 

24 

25 

26 

27 

28 

full force and effect. 

__ ___:..::i:J.-:.....,/f-.;;..k__;~:::....._t 19 9 8 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By: 
Name: 

Title: 

;£;;;:;;;j;;e,uoe~gr; ~ 
~- ,f- IJ;niLt Ck~Lha 

By: 
Name: 

Title: 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Board of Harbor Commissioners 

W(:~ 
~Richard D. Steinke, 

By: 

Executive Director 
Long Beach Harbor Department 

CITY 

2 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
n@,c<',&&,&.c<',G<'.&&'<>O(',C<>c{·.<X:>C<><X.-Q(>C<}(;'(',C<>C<'.G<'..G<'.G<'-C<'.!C<'..G<'.<'X><X>C<',.Q{'.<X'.<X'-G<>c<' .. C<)C<>c<>-<X-<X'&<'-C<'ft-C<'&.&.&.&~ 

~ State of Connecticut ~ 
~ ~ B. County of Fairfield ~ 

g :5 
~ On Oct. 22, oa~998 beforeme, Mary JN:me~n~~;o~o~=r~.~.,"J~~!e~N~t~P~I~-~lic ~ 
~.·,'.· personally appeared Peter Scott-Hansen and Vincent P. Kennedy -~.·.··.' 
<:;: Name(s) of Signer(s) ::S 
~ [j{personally known to me- OR- D proved to me on the basis of satisfactory evidence to be the person(s) ~ 
~~ whose name(s) is/are subscribed to the within instrument 8 
~--.~. and acknowledged to me that he/she/they executed the ~-··_·: 
~ same in his/her/their authorized capacity(ies), and that by 6 
~ his/her/their signature(s) on the instrument the person(s), g 
~ or the entity upon behalf of which the person(s) acted, ~ 
g executed the instrument. ~ 

@ WITNESS my hand and official seal. @ 

i ~ , JJz""A 9-t ~~dJ ~ 

~~~.'' oPTIONAL 
1 

r """"~"""'"'" ~~~-~-· ... ~ 
~ Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent i§1 

fraudulent removal and reattachment of this form to another document. 

~ Description of Attached Document ~ 
~ @ 
~ Title or Type of Document: First Amendment to Lease ~ 

~ Document Date: Number of Pages: ~ 
~ ~ ~ Signer(s) Other Than Named Above: ~ 
~ Capacity(ies) Claimed by Signer(s) g 
~ Signer's Name: Signer's Name: ~ 
g @ 
~ D Individual D Individual ~ 
iS D Corporate Officer D Corporate Officer <.>:i: 

~ Title(s): Title(s): ® 
~ D Partner- D Limited D General D Partner- D Limited D General ~ 
~ D Attorney-in-Fact D Attorney-in-Fact ~~ 
~ D Trustee D Trustee ~ 
~ D Guardian or Conservator D Guardian or Conservator ~ 
~ D Other: Top of thumb here D Other: Top of thumb here ~ 

g g 
2 ~ g g 
~ Signer Is Representing: Signer Is Representing: ~ 

~ ~ g g. 
g ~ 

~~~~~~~~"QZ:<X'§<>{,X:~~-Q;.-<:X'Q<;-g;.'§K.-g'G<,;.~-g;.~"§X.~'§Z;'§<;:§<iiXi§X>G<>§<;-g;;g<§X:§<;.'Q<v.~-g;;'<,X:~'QZ:.'Q'~ 
© 1995 National Notary Association • 8236 Remmel Ave., P.O. Box 7184 • Canoga Park, CA 91309-7184 Prod. No. 5907 Reorder: Call Toll-Free 1-800-876-6827 



1 The foregoing First Amendment to Lease is hereby approved 

2 as to form. 

3 ROBERT E. SHANNON, City Attorney 

4 

5 ~r2- I 1998 By,~~ 
Dominic T. Ho haus, Deputy 

6 

7 

8 

9 

10 

11 

~ 12 .= \0 
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~:aS= 

=~t~~ 13 
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_gj~·=~ 14 Cll-=sN 
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t:E!~u~ 15 .gsf!l.t:rJl 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 DTH:dmp 

9/18/98 

28 A-4\APPLIED 
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and 

APPLIED INDUSTRIAL MATERIALS CORPORATION 
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LEASE 

THIS LEASE is made and entered into as of the /0~ 

day of /la6--a.ST , 1989, by and between CITY OP LONG BEACH, 

a municipal corporation, acting by and through its Board of 

Harbor commissioners (11City11 ), pursuant to Ordinance No. 

HD-/Sf b , adopted by said Board at its meeting of Ju £.. y· I 0 , 

1989, and APPLIED INDUSTRIAL MATERIALS CORPORATION, a Delaware 

corporation (11Lessee11 ). 

1. PURPOSE 

This Lease is entered into for the purpose of 

permitting Lessee to opera·te an existing proprietary and/or 

contract dry bulk shipping and storage facility on certain 

Premises owned by City in conjunction with City's existing Pier 

G Bulk Terminal, to facilitate the waterborne shi~ment of 

petroleum coke and other dry bulk products from southern 

California via the Port of LOng Beach. The granting of this 

Lease is for a purpose ~n connection with and for the promotior. 
. . 

and accommodation of commerce and navigation and is consistent 

with the trusts upon which said Premises are held by City. 

2. 

The term of this Lease shall be for a period of 

twenty two (22) years commencing on July 1, 1989. For purposes 

of renegotiation of compensation, said term shall be divided 

into four (4) seqments of five (5) years each and one (1) 

seqment of two (2) years. 

3. PREMISES 

3.1 As of the commencement of the term hereof, 

~ Doc. No. HD- Lf (& j J> 
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City grants to Lessee, and Lessee accepts, the following 

rights in certain property located on Pier G in the Harbor 

District of the City of Long Beach, as shown on Harbof 

=-~~pai'tment Drawing No. HD 4~8~, "a copy of which drawing is 

attached hereto as Exhibit "A" and by this reference made 

a part hereof: 

(a) An exclusive lease of those certain premises 

containing approximately 127,238 square feet and 

designated Parcel I on Exhibit "A" attached hereto; 

(b) A nonexclusive easement to construct, 

maintain and operate a conveyor system in, over, upon 

and under those certain premises containing 

approximately 6,100 square feet and designated Parcel 

II on said Exhibit "A" attached hereto; 

(c) A nonexclusive surface easement to 

construct, maintain and operate a conveyor transfer 

system in, over and upon those certain premises 

containing approximately 1,200 square feet and 

designated Parcel.III on Exhibit "A" attached hereto; 

(d) A nonexclusive surface easement for the 

construction, installation, use, operation, 

maintenance, repair, and renewal of a roadway for 

vehicular and pedestrian access to and from Parcel I, 

in, over and across those certain premises containing 

approximately 1,092 square feet and designated Parcel 

IV on Exhibit "A" attach.ed hereto; 

(e) ·An exclusive subsurface easement to 

construct and maintain footings and any other 

2 
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structures related to operation of storage facilities 

on Parcel I, upon those certain premises containing 

approximately 3,910 square feet and designated Parcel 

V on Exhibit "A" attached hereto; 

(f) An exclusive lease of those certain premises 

containing approximately 8,976 square feet and 

designated Parcel VI on Exhibit "A" attached hereto, 

excepting therefrom an area ~ontaining approximately 

1,176 square feet which is occupied by a transformer 

pad of Southern California Edison Company, together 

with pedestrian and vehicular access thereto to 

service said electrical equipment. 

Said Parcels I, II, III, IV and VI shall extend 

downward only fifty (50) feet below the ground surface 

ther~of, and said Parcel V shall extend from two (2) feet 

below the ground surface to fifty (50) feet below the 

ground surface of said parcel as it exists at the time of 

the commencement of this Lease. Said areas, together with 

the improvements now situated thereon and improvements tc 

be co~structed thereon, are collectively referred to in 

this Lease as the "Premises". 

City also grants to. Lessee nonexclusive rights of 

access to the Premises for·vehicles and for utilities 

across adjacent property of city within such corridors or 

rights of way as shall be determined by City. 

3.2 There are excepted and reserved from the 

Premises all minerals apd mineral rights of every kind and 

character now known to exist or hereafter discovered, 
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including, without limitation, oil, gas and water rights, 

together with the full, exclusive and perpetual rights to 

explore for, remove and dispose of said minerals from the 

Premises without, however, the right of surface entry upon 

the Premises for such purposes. 

3.3 This Lease, and all rights granted to Lessee 

hereunder, are subject to restrictions, reservations, -

conditions and encumbrances of record, including, without 

limitation, the trusts and limitations set forth in 

Chapter 676, Statutes of 1911; Chapter 102, Statutes of 

1925; Chapter 158, Statutes of 1935; Chapter 29, statutes 

of 1956, First Extraordinary Session; Chapter 138, 

Statutes of 1964, First Extraordinary Session; and the 

federal navigational servitude • 

3.4 City reserves to itself such rights of way 

and rights of entry for such sewers, storm drains, 

pipelines and utility conduits for telephone, electricity 

and water service as may from time to time be determined 

by the Board of Harbor Commissioners in accordance with 

Sectiqn 1207(g) of the C~arter of the City of Long Beach. 

4. USE OF PREMISES 

4.1 The Premises may be used by Lessee for the 

following purposes: 

(a) Parcel I may be used for the construction, 

erection, installation, use, operation, maintenance, 

repair, and renewal of storage facilities and other 

improvements by Lessee there9n, all in conjunction 

with the operation on the Premises of a facility for 
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the receipt, handling, loading, unloading, storage, 

transporting, marketing and other disposition of bulk 

commodities. 

(b) Parcel II may be used for the construction, 

erection, installation, use, operation, maintenance, 

repair, and renewal of a conveyor system for the 

conveying and transferring of said bulk commodities 

from Parcel I to Parcel III for transfer to City's 

Pier G conveyor system for ultimate conveyance and 

transfer of said bulk commodities to the shiploader 

or shiploaders at Berths 212 to 215, inclusive, Pier 

G • 

(c) Parcel III may be used for the construction, 

installation, use, operation, maintenance, repair, 

and renewal of a structure or additions to or 

'modification of City's existing equipment located 

thereon, said structure to be used to support a 

conveyor system and motor-drive unit for the convey

ing and transferring of bulk commodities from Parcel 

I,· via the conveyor system on Parcel II, to City's 

conveyor system at Parcel III and the mechanical 

shiploader at the wharf at Berths 212 to 215, 

inclusive. 

(d) Parcel IV may be used for the construction, 

installation, use, operation, maintenance, repair, 

and renewal of a roadway' for vehicular and pedestrian 

access to and from Parcel I. It is understood that 

said Parcel IV will be jointly used by the operator 
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of an adjacent bulk storage facility for vehicular 

and pedestrian access from its leased premises. 

(e) Parcel v may be used for the construction, 

installation, use, operation, maintenance, repair, 

and renewal of subsurface facilities and other 

improvements in connection with facilities installed 

by Lessee on Parcel I. 

(f) Parcel VI may be used for access to Lessee's 

facilities on Parcel I and for uses in connection 

with Lessee's operations conducted on the Premises 

pursuant to this Lease. It is understood that 

Southern California Edison Company will use portions 

of said parcel for access to its electrical equipment 

located within said parcel. 

4.2 Lessee shall not stockpile or handle any 

bulk'commodities on the Premises, other than petroleum 

coke, coke breeze, coal,. soda ash, potash and cement 

clinker, without the prior approval of the Executive 

Director of the Lon9 Beach Harbor Department ("Executive 

Director"), which approval shall not be unreasonably 

withheld. 

4.3 Lessee is not ~ranted the right to, nor 

shall Lessee, operate a public terminal or public ware

housing business upon the Premises. 

4.4 The Premises shall not be used for any other 

purposes without the prior consent in writing of the 

Executive Director, which consent shall not be unreason-

ably withheld. The Premises shall not be used for any 
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purpose which shall interfere with commerce, navigation or 

fisheries or be inconsistent with the trusts and limita-

tions upon which the Premises are now or may hereafter be 

held by the City of Long Beach. 

5. CITY'S CONVEYOR SYSTEM 

City owns a conveyor system, consisting of mechanical 

shiploaders, conveyors, structures and appurtenant equipment 

for stockpiling and reclaiming bulk commodities at the wharf 

premises adjacent to the wharf at Berths 212 to 215, inclusive, 

and for the loading of vessels with bulk commodities at said 

berths. Said conveyor system, wharves and wharf premises are 

presently preferentially assigned to Metropolitan Stevedore 

Company ("City's preferential assignee"). It is contemplated 

City's conveyor system and shiploaders will be used to move 

bulk commodities from the Premises to vessels berthed at Berths 

212-215. 

Lessee shall have the right, in accordance with the 

provisions of City's Tariff No. 4, and subject to the rights of 

City's preferential assignee, to u~e City's conveyor system and 

shiploaders and wharves at Berths 212-215 for the conveyance of . . 
bulk commodities from the Premises for loading aboard vessels. 

In moving bulk commodities from the Premises over City's 

conveyor system and through City's shiploaders, Lessee may 

exercise its rights granted hereunder by contracting with 

City's preferential assignee, or by contracting with 

independent stevedoring contractors and terminal operators who 

would request assignments of. said conveyor system and ship

loaders from City pursuant to the provisions of said Tariff No. 
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4, or Lessee itself may obtain assignments thereof, subject to 

the preferential rights held by City's preferential assignee 

and to the provisions of said Tariff No. 4. The intent of the 

parties is to assure the movement of Lessee's bulk commodities 

from the Premises over City's conveyor system to vessels at 

Berths 212-215, without unreasonable delay or expense to 

Lessee. 

Lessee's right to use City's. conveyor system and 

shiploaders to convey and load any dry bulk commodity other 

than petroleum coke or other product presently handled by the 

conveyor system and shiploaders is subject to City's 

determination, set forth in writing, that the handling of such 

commodity will not be unduly detrimental to said conveyor 

system or shiploaders. 

.6. COMPENSATION 

6.1 Definitions 

6.1.1 The word "year" as used herein shall 

mean the twelve (12) consecutive month period 

commencing on.July 1 of each calendar year during 

the term hereof ~nd ending the following June 30. 

Any period which is less than a year shall be 

deemed and called a. "partial year". 

6.1.2 The ~ords "tariff" or "Tariff No. 411 

as used herein shall mean City's "Tariff No. 4 

naming Rates, Rules and Regulations Governing the 

Port of Long Beach, California" as amended, or 

the successor to such ta~iff. 

6.1.3 The words "ton" or "metric ton" as 
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used herein shall mean 1000 kilograms. 

6.2 During the initial five-year segment of the 

term hereof, Lessee shall pay to City ground rent of One 

Hundred Forty One Thousand One Hundred Eighty Nine Dollars 

($141,189.00) per year, payable in four equal quarterly 

installments on July l, October l, January 1, and April 1 

of each calendar year. Ground rent for any subsequent 

segment of the term is subject to renegotiation and 

arbitration in accordance with paragraph 8 hereof. 

6.3 In addition to the ground rent for use of 

the Premises, Lessee shall pay, or cause to be paid, to 

City the total amount-of all applicable tariff charges 

accruing in connection with the movement of Lessee's bulk 

commodities across the wharves at Berths 212-215. In 

connection therewith, Lessee shall file, or cause to be 

filed, with the Executive Director on forms provided or 

approved by City, on or before the tenth day following the 

departure of each vessel docking at Berths 212-215 and 

aboard which bulk 6ommodities from the Premises have been 

loaded, a verified statement showing all charges which 

shall have accrued for wharfage, shiploader charges and 

other applicable charges with reference to each such 

vessel. Lessee shall furnish any additional reports 

relating to its bulk commodity terminal operations when 

requested by City. Unless required for reasons of public 

safety or necessity, nothing herein shall require Lessee 

to disclose names of customers, pricing, or similar 

proprietary information. 

9 
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6.4 During the initial five-year segment of the 

term hereof, Lesse 
-*"#L0 , 

guarantees that it will ship from the 

Premisesl\.40~;: o metric tons of petroleum coke or other 

dry bulk commodities ("product") per year ("Guaranteed 

Minimum Annual Throughput" or "GMAT"). If Lessee has not, 

by the end~f e h year, shipped quantities of product 
Je,~~ 

from the Pr esAat~ast equal to the GMAT, Lessee shall 

pay to City, within thirty (30) days after the end of said 

year, the difference between the amount actually paid to 

City during said year and the amount which would have been 

paid to Cit~ha such qqantity of product been shipped 
.Y ~ jf)r:_ i?J 

from the Prem esAdur-i~said year. Said sum shall be 

calculated by multiplying the difference in quantity 

between the GMAT and the actual quantity shipped (the 

"throughput deficiency") times a rate calculated by 

multiplying each of the wharfage and shiploader charges 

established in City's Tariff No. 4, Items 356 and 515 

which were in effect during said year times the number of 

days each of said rates was in effect divided by 365 (the 

"aver~ge Tariff rate"). If said sum is paid within said 

thirty (30) days, Lessee's failure 

minimum quantities of product from 

specified 
...&L- "' , ,/)/) "A't7d: (/7 i 

isesl\sha~ct 

otherwise constitute a default of its obligations 

hereunder. GMAT for any subsequent segment of the term __ 

subject to renegotiation and arbitration in accordance 

with paragraph 8 hereof. 

6.5 ·If the Premises or the improvements thereon 

are damaged or destroyed so as to render them wholly or 

10 
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partially untenantable or unfit for use or so as to make 

it impracticable for Lessee to make reasonably full use of 

the Premises for the authorized purposes, the Guaranteed 

Minimum Annual Throughput for the then-current year shall 

be adjusted according to the nature and extent of the 

damage sustained and the impairment of use. In the event 

the parties cannot agree upon the amount of such adjust

ment, the amount thereof shall be determined by 

arbitration as provided in paragraph 8 herein. 

6.6 If, by reason of strikes or other labor 

disputes, lockouts, or other work stoppages occurring 

within the Harbor District of the City of Long Beach for a 

period in excess of thirty (30) consecutive days, Lessee 

is prevented from making substantial use of the Premises 

for the purposes authorized, then the Guaranteed Minimum 

Annual Throughput for the then-current year shall be 

proportionately adjusted in an amount determined by mutual 

agreement. In the event the parties cannot agree upon the 

amount of such adjustment, the amount thereof shall be 

determined by arbitratio~ as· provided in paragraph 8 

herein. 

7. BOOKS OF ACCOUNTS, RECORDS AND STATEMENTS 

Lessee shall keep at the Premises or at another 

location within thirty (30) miles of the Premises, full and 

accurate books of accounts and records relating to its 

operations on the Premises. City shall be entitled at all 

reasonable times dUring the term and within two (2) years after 

the expiration or termination of this Lease to inspect and 

11 
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examine such books of account and records so City can ascertain 

the total quantity of petroleum coke and other product handled 

at the Premises. Lessee shall cooperate fully with City's 

representatives in making the inspection. City shall also be 

entitled once during each rental year and once after the 

expiration of each five-year seqment of the term, to an 

independent audit at City's expense of Lessee's books of 

account and records, by a certified public accountant 

designated by City or by other representative of City, to 

determine the total quantity of petroleum coke or other product 

handled by Lessee on the Premises. Any such audit shall be 

conducted during· usual bu~lness hours at Lessee's office. 

Lessee shall not be required to disclose pricing or similar 

proprietary information. If the audit shows that there is a 

deficiency in the payment of any sums due City, the deficiency 

shall become immediately due and payable, together with 

interest thereon at the rate ·set forth in City's Tariff No. 4 

from the date the payment or payments should have been made. 
. . 

If the audit shows an overPayment, such overpayment shall be 

credited against current or future payment obligations of 

Lessee; if no further payments are due, such overpayment shall 

be promptly refunded to Lessee. 

Lessee shall also, at City's request, make available 

at Lessee's local offices or at City's offices for City's 

review, at no cost to City, a copy of Lessee's current balance 

sheet, certified by Lessee's chief financial officer to be true 

and correct. such· statement-shall be available to City within 

ten (10) business days after city's request. Such statement 

12 
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shall not be duplicated nor retained as City records. 

8. COMPENSATION AND INSURANCE RENEGOTIATION/ 

ARBITRATION 

8.1 In accordance with the provisions of Long 

Beach city Charter Section 1207(d), the parties agree to 

renegotiate the ground rent, the Guaranteed Minimum Annual 

_ Throughput, and the insurance coverage and limits to be 

provided by Lessee for the use of. the Premises for each 

five-year segment and the final two-year segment of the 

term, commencing at least one hundred eighty (180) days 

prior to the beginning of each succeeding-segment of the 

term. If the parties·cannot reach agreement at least one 

hundred twenty (120) days before the end of the 

then-current segment of the term, either party may 

initiate arbitration pursuant to subparagraph 8.3 hereof. 

8.2 In the negotiations to establish such 

renegotiated compensation, the parties shall take into 

consideration the character of the Premises, their value, 

the fair rental value· of similar premises and facilities 

withi~ the Long Beach an~ Los Angeles Harbor Districts 

devoted to similar use, the terms, conditions and 

restrictions of this Lease, ~he terms, conditions and 

restrictions of other marine bulk terminal leases for 

similar premises and facilities within the Long Beach and 

Los Angeles Harbor Districts, the quantity of material 

handled at, on or from the Premises, the return on 

investment to· city, maintenance costs, insurance, taxes 

and any other facts and data necessary for the proper 

13 
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determination of such compensation; provided, the 

compensation to be paid by Lessee shall be determined 

without regard to any improvements or facilities 

constructed at Lessee's expense. 

8.3 If the parties cannot reach agreement with 

respect to compensation at least ninety (90) days prior to 

the beginning of the next five-year segment of the term, 

the matter shall be resolved in the following manner: 

8.3.1 Each party, at its cost, shall appoint 

a real estate appraiser with at least five (5) years' 

full time commercial andjor industrial appraisal 

experience in the Long Beach and Los Angeles harbor 

areas and who is a member in good standing of the 

American Institute of Real Estate Appraisers. If a 

.party does not appoint an appraiser within ten (10) 

business days after the other party has given notice 

of the name of its ·appraiser, the single appraiser 

appointed shall be the sole appraiser and shall 

determine the: compensation within forty-five (45) 

qays after his or h~r appointment. If two (2) 

appraisers are appointed, each within forty-five (45) 

days after the selection of the second appraiser 

shall report his or her opinion, as provided in 

subparagraph 8.3.3 below, as to the compensation 

payable by Lessee to the City. 

8.3.2 In forming an opinion of the 

compensation payable by Lessee, the appraiser or 

appraisers shall consider only comparable marine bulk 
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terminals within the Long Beach and Los Angeles 

Harbor Districts and the provisions of those marine 

bulk terminal leases for such comparable premises ar.~ 

facilities. 

8.3.3 On or before the expiration of the 

forty-five (45) day period, the appraiser or 

appraisers shall prepare and furnish the party who 

appointed the appraiser with a report setting forth 

the amount of compensation payable by Lessee with 

supporting data and his or her reasons supporting the 

conclusions. The parties shall promptly exchange 

reports and shal_l have ten ( 10) business days after 

the exchange of the reports to further negotiate the 

amount of compensation payable by Lessee. 

8.3.4 If the parties cannot agree as to the 

·compensation payable by Lessee, City and Lessee shal_ 

each promptly notify its designated appraiser of that 

fact and the two appraisers shall promptly select a 

third appraiser meeting the qualifications stated in 

subparagraph 8.3.1. If they are unable to agree on 

the third appraiser, either of the parties, by giving 

ten (10) days' notice to the other party, may apply 

to the Presiding Judge or Assistant Presiding Judge 

of the superior Court of the county of Los Angeles, 

or the Presiding Judge of the South District of said 

Court, who shall select and appoint the third 

appraiser. Each of the parties shall bear one-half 

of the cost of appointing the third appraiser and of 
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paying the third appraiser's fee. The third 

appraiser shall: (i) promptly meet and confer with 

the two appraisers appointed by the parties;' (ii) 

review the reports of the two appraisers and the 

supporting data and reasons supporting the respective 

conclusions; (iii) determine the compensation payable 

by Lessee, provided however that said determination 

shall not result in Lessee paying compensation for 

the use of the Premises in an amount lower than the 

lowest of, nor higher than the highest of, the 

determinations of the two appraisers appointed by the 

parties; and (iv) notify the parties of his or her 

determinatio·n of compensation within ten (10) 

business days after his or her appointment • 

8.4 After the compensation has been determined 

(whether by agreement or by arbitration), the parties 

shall promptly execute a memorandum setting forth the 

adjusted compensation. If either party fails or refuses 

to execute the mem6rahdum after the compensation has been 

determined, the other pa~ty shall execute the memorandum 

on behalf of the party refusing as that party's special 

attorney-in-fact, and the memorandum shall thereupon be 

effective. 

8.5 For adjustment of insurance coverages and 

limits which are submitted for determination by 

arbitration, the party desiring arbitration shall select 

an arbitrator·and give written notice to the other party, 

who shall select an arbitrator within ten (10) business 

16 
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days after receipt of such notice. If the other party 

fails to name such second arbitrator within said ten (10) 

business days, the arbitrator named by the first party 

shall decide the matter. The two (2) arbitrators chosen 

shall, within ten (10) business days after the appointment 

of the second, select a third. If the two arbitrators 

cannot agree upon selection of a third arbitrator, such 

third arbitrator shall be appointed by any judge of the 

Superior Court of the County of Los Angeles, California, 

upon application made therefor by either party, upon ten 

(10) days• written notice to the other. Upon their 

appointment, the arbitrator or arbitrators shall enter 

immediately upon the discharge of their duties. In doing 

so, the arbitrator or arbitrators shall consider the risks 

inherent in Lessee's operations, the number and type of 

claims made during the preceding five-year segment of the 

term, the disposition of such claims, and such other data 

as may be deemed relevant. The arbitrators• 
. . 

determinations shall be made and the parties notified of 

that determination within thirty (30) days after the 

appointment of the last arbitrator. Except as may 

otherwise be provided in this subparagraph, such 

arbitration proceedings shall be in accordance with the 

provisions of Title 9 (Arbitration) of Part 3 of the 

California Code of Civil Procedure. 

9. CONSTRUCTION OF IMPROVEMENTS 

Lessee has previously constructed and owns the 

petroleum coke storage shed, various conveyors and other 
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related improvements on the Premises. Lessee, at its cost, may 

construct, erect and install additional improvements upon the 

Premises, and may make alterations thereto, provided that all 

such additional improvements and alterations of any type must 

be so constructed, erected and installed only in accordance 

with plans and specifications approved in writing by City's 

Executive Director or his designee, which approval shall not be 

unreasonably withheld. 

10. MAINTENANCE AND REPAIR 

10.1 Lessee, at its cost, shall keep and 

maintain the Premises, and all buildings, structures and 

improvements of any k~nd thereon including surface paving, 

in good and substantial repair and condition and shall 

perform all necessary maintenance. 

10.2 Should Lessee fail to make any repairs or 

perform the required maintenance within thirty (30) days 

after receipt of notice £rom City to do so, City may, but 

shall not be obligated to, make and perform such repairs 

or maintenance. Lessee agrees to reimburse City for the 

actua~ cost thereof withi~ thirty (30) days after receipt 

of City's invoice therefor. Should Lessee commence to 

prosecute and diligently make such repairs or begin to 

perform the required maintenance within the thirty (30) 

day period, City shall refrain from commencing to make any 

repairs or required maintenance and from making demand for 

such payment until the work has been completed by Lessee, 

and then only· for such portion thereof as shall have been 

made or performed by City. The making of any inspection 

18 

I 

I 
I 

' I 

I 



1 

2 

3 

4 

5 

6 

j 

8 

9 

10 

11 

~i~- 12 Ji.i 13 ~~~~R 
~~~~& 14 

~!IIi 15 

B'aJi! 
16 

17 

18 

19 

.20 

211 
221 
231 

l 
241 

251 
26 

27 

28 

or repair or the performance of any maintenance by City, 

which repair or maintenance is the responsibility of 

lessee, shall in no event be construed as a waiver of the 

duty or obligation of Lessee to make future repairs or 

perform required maintenance as provided in this Lease. 

10.3 Lessee, at its cost, shall provide proper 

containers for trash and keep the Premises free and clear 

of rubbish, debris and litter at all times. Lessee, at 

its cost, further agrees to keep and maintain all of the 

Premises in a safe and reasonably clean, wholesome and 

sanitary condition under all applicable federal, state, 

local and other laws,-- rules, regulations and orders. No 

offensive refuse, matter, nor any substance constituting 

any unnecessary, unreasonable or unlawful fire hazard, nor 

material detrimental to the public health shall be per

mitted to be or remain on the Premises and Lessee shall 

prevent such material or matter from being or accumulating 

upon the Premises. 

10.4 All: fire protection sprinkler systems, fire 

hydra~t systems, standpip~ systems, fire alarm systems, 

portable fire extinguishers and other fire-protective or 

extinguishing systems or appliances which may be installed 

on the Premises shall be maintained by Lessee, at its 

cost, in an operative condition at all times. All repairs 

and servicing shall be made in accordance with the 

provisions of the Long Beach Municipal Code, Chapter 18.48 

and all revisions thereto. 

10.5 Lessee shall provide personnel to accompany 

19 
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City's representatives on periodic inspections of the 

Premises to determine Lessee's compliance with the 

provisions of this Lease to be performed by Lessee. 

11. PROPERTY AND CARGO UNDER LESSEE'S CONTROL 

As between City and Lessee, any property of any kind 

belonging to or in the care, custody or control of Lessee that 

may be on the Premises during the term of this Lease shall be 

at the sole risk of Lessee and Lessee hereby waives all claims 

against City with respect to such property; provided, however, 

that Lessee does not waive claim for injury, loss or damage to 

property or to any person on the Premises in case such injury 

or damage is caused by the-· active negligence of City, its 

officers or employees.· 

12. OBSERVE APPLICABLE LAWS 

·Lessee shall at all times, in its use and occupancy 

of the Premises and in the conduct of its operations thereon, 

comply with all laws, ordinan·ces and regulations applicable 

thereto, enacted or adopted by federal, state, municipal or 

other governmental bodi~s or departments or officers thereof, 

including the City Charter an~ the Long Beach Municipal Code. 

Lessee reserves the right to contest in appropriate proceedings 

any change in laws, ordinances. or regulations which would be in 

derogation of Lessee's rights hereunder. 

13. UTILITY CHARGES 

Lessee shall make arrangements for and pay for all 

utilities and services furnished to or used by it, including 

without limitation·gas, electricity, water, telephone service 

and trash collection, and for all connection charges. 

~0 
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14. TAXES 

Except where contested in good faith in a court of 

appropriate jurisdiction, Lessee shall pay, prior to delin

quency, all lawful taxes, assessments and other governmental or 

district charges that may be levied upon its property and 

improvements of any kind located on the Premises and upon the 

interest granted under this Lease. Lessee recognizes and 

understands that this Lease may create a possessory interest 

subject to property taxation and that Lessee may be subject to 

the payment of property taxes and assessments levied on such 

interest. Lessee agrees that payment of any such possessory 

interest tax or assessment-shall not reduce any compensation 

due City hereunder. 

15. LIENS 

-Except where contested in good faith in a court of 
.. 

appropriate jurisdiction, and except for non-delinquent liens 

arising from taxes or tax ass·essments, Lessee shall keep the 

Premises free from liens of any kind or nature arising out of 

its operations, including any liens arising out of any labor 

performed for or materials fu~nished to or on behalf of Lessee 

on the Premises. Lessee agrees that it will at all times save 

City free and harmless and indemnify it against all claims for 

labor or materials in connection with the construction, 

erection or installation of Lessee's improvements made upon the 

Premises, or from additions or alterations made thereto, or the 

repair of the same, by or at the direction of Lessee, and the 

costs of defending·against any such claim, including reasonable 

attorneys' fees. 

~1 
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16. INDEMNIFICATION 

16.1 Lessee shall defend, indemnify, and save 

harmless the City of Lonq Beach, its Board of Harbor 

Commissioners, and their officers and employees 

("indemnified parties") from and against any and all 

actions, suits, proceedings claims and demands, loss, 

liens, costs, expense and liability of any kind and nature 

whatsoever ("claims"), for injury to or death of persons, 

or damage to property, includinq property owned by City, 

brought, made, filed aqainst, imposed upon or sustained by 

the indemnified parties or any of them, and arisinq from 

or attributable to or- caused, directly or indirectly, (i) 

by the use or condition of the Premises or the facilities 

and improvements located thereon, or from operations 

conducted thereon by Lessee, its officers, agents, 

employees or invitees or by any person or persons acting 

on behalf of Lessee and with Lessee's knowledqe and 

consent, express o~ implied; or (ii) by reason of or 
- -

arising out of the· state of repair and maintenance of the 

Premises or the improvements and facilities located 

thereon, or the construction, improvement or repair of 

improvements and facilities on the Premises by Lessee, its 

officers, agents, employees or invitees, or by any person 

or persons acting on behalf of Lessee and with the 

knowledge and consent, express or implied, of Lessee; or 

(iii) by reason of injury to or death of employees of 

Lessee or others as a result of Lessee's failure or 

refusal to comply with the provisions of Section 6300 et 

22 
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seq. of the California Labor Code or any federal, state or 

local regulations or laws pertaining to the safety of the 

Premises or of improvements or equipment located upon the 

Premises. This paragraph applies regardless of whether 

any act or omission of the indemnified parties or any of 

them contributed thereto, but this paragraph does not 

apply to any claim arising from or attributable to or 

caused, directly or indirectly, f·rom the sole negligence 

or willful misconduct of the indemnified parties or any of 

them. 

16.2 With respect to any claim covered by 

paragraph 16.1, City ~hall notify Lessee thereof, shall 

tender Lessee defense thereof, and shall assist Lessee as 

may reasonably be requested in the defense thereof. 

Lessee shall resist and defend such action, suit or 

proceeding, or appropriately settle same, shall conduct or 

have conducted the neces·sary investigations and adjusting 

related thereto, and Lessee shall indemnify the 

indemnified parties. ·payment of a claim by an indemnified 

party .shall not be a condjtion precedent to recovery under 

this indemnity. 

17. LIABILITY INSURANCE 

17.1 In partial performance of Lessee's 

obligations of indemnity, Lessee, at its cost, shall 

procure and maintain in full force and effect, while this 

Lease shall remain in effect and at such other times as 

may be required under "claims-mad$" insurance, a policy or 

policies of ..c;:omprel:leR&i"e general liability insurance or 4;;· p 
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its equivalent from a company or companies authorized to 

do business in the State of California, with minimum 

coverage of $5,000,000.00 combined single limit and 

complying with the following provisions: 

17.1.1 The City of Long Beach, the Board of 

Harbor Commissioners, and their officers and 

employees, while acting within the scope of their 

authority, shall be included as additional insureds, 

such insurance to be primary and any other insurance, 

deductible, retention or self insurance maintained by 

the foregoing shall not contribute with such primary 

insurance • 

17.1.2 The policy shall cover each insured 

against whom claim is or may be made, in the same 

·manner as if separate policies had been issued to 

each named and additional insured, except that the 

limits of insurance shall not be increased thereby. 

17.1.3 Said policy or policies shall either 

contain a blanket form of contractual liability 

coverage or there sh~ll be attached to said policy or 

policies an endorsement, providing that such 

insurance as is provided for therein shall apply to 

the obligations of indemnity assumed by Lessee under 

this Lease. 

17.1.4 Said policy or policies shall not be 

cancelled or coverage reduced until a thirty-day 

written notice of eancellation has been served upon 

the Executive Director by registered or certified 

24 
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17.1.5 If any of the required insurance is 

provided on a "claims-made" basis, any "prior acts" 

coverage or "retroactive date" on such insurance and 

~11 subsequent insurance shall be as of the first 

date of the ~he "claims-made" coverage. Upon 

expiration or termination of coverage of required 

insurance, Lessee shall procure "tail" coverage or an 

extended reporting eoverage period endorsement and 

submit proof thereof in accordance with the pro

visions of paragraph 17.4. 

Such insurance provided by Lessee may provide for such 

deductibles or se·lf-insured retention as shall be 

acceptable to the Executive Director in his reasonable 

discretion. 

17.2 Lessee, at its cost, shall procure and 

maintain in full force and effect while this Lease shall 

remain in effect workers• compensation and longshoremen's 

and harbor workersJ compensation insurances to the extent 

required by law. The proyisions of paragraph 17.4 shall 

be applicable to the insurances required by this 

paragraph. 

17.3 The City of.Long Beach, the Board of Harbor 

Commissioners, and their officers and employees shall not 

be liable for the payment of any premiums or assessments 

on any policy or policies reqUired under this paragraph 

17. 

17.4 Lessee shall deliver said policy or 

25 
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policies of insurance, or certified photostatic copies 

thereof, or certificates of insurance identifying same, 

together with an endorsement bearing original signatures 

to the general liability policy or policies satisfying the 

above requirements and in form approved by the Board of 

Harbor Commissioners, to the Executive Director for 

approval as to sufficiency and to the City Attorney for 

approval as to form. At least fifteen (15) days prior to 

the expiration of any such policy, a certificate, showing 

that such insurance coverage has been renewed or extended, 

shall be filed with the Executive Director. If such 

coverage is cancelled- or reduced, Lessee shall, within ten 

(10) days after receipt of written notice of such 

cancellation or reduction of coverage, file with the 

Executive Director an endorsement or certificate showing 

that the required insurance has been reinstated or 

provided through another insurance company or companies, 

and said policy shall be submitted for approval as herein 

provided. 

17.5 The procu~ing of such policy or policies of 

insurance shall not be construed to be a limitation in any 

respect upon Lessee's obligation or indemnity hereunder. 

18. ACCESS 

18.1 Lessee, its agents, employees, and third 

persons using the Premises with the consent and approval 

of Lessee, shall have access to the Premises over the 

street system.and other·property owned or controlled by 

City, but only in connection with the business operations 

26 
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of Lessee on the Premises. 

18.2 City's authorized representatives shall 

have access to the Premises at any and all reasonable 

times, for the purpose of determining whether or not 

Lessee is complying with the terms and conditions hereof, 

for fire and police purposes, or for any other purposes 

incidental to the rights or duties of City. This right of 

inspection reserved to City shall impose no obligation on 

City to make inspections to ascertain the condition of the 

Premises and shall impose no liability upon City for 

failure to make such inspection. 

19. SIGNS 
: 

No signs or placards of any type or design, except 

safety or regulatory signs prescribed by law, shall be painted, 

inscribed·or placed in or on the Premises or any building or 

structure located thereon without the prior written consent of 

the Executive Director, which consent shall not be unreasonably 

withheld. Signage exis~ing on the Premises as of the 

commencement of the term·hereof is hereby approved by City. 

Lessee, at -its cost, agrees t~ remove promptly and to the 

satisfaction of the Executive Director, upon the expiration or 

termination of this Lease, any .. and all signs and placards 

placed by it upon the Premises. 

20. DEFAULT 

20.1 If either party should fail to perform any 

of its obligations hereunder (except when such failure 

shall be excused under other provisions hereof), the 

non-defaulting party may give written notice to the party 

27 
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in default, stating specifically the default or breach 

relied upon by the party giving the notice as justifying 

termination hereof. 

20.1.1 If the default or breach is not remedied 

within thirty (30) days, if it can be remedied within 

that period, or if the party in default fails to 

commence promptly and attempt diligently to remedy 

the same where the default or breach is not 

remediable within thirty (30) days after said written 

notice, the party not in default shall have the right 

forthwith to terminate this Lease. 

20.1.2 ·If within the thirty (30) day period 

the party in default does remedy or remove said 

default or breach, or commences promptly and 

-continues diligently to attempt to remedy or remove 

the same where not remediable within the thirty (30) 

day period and agrees to fully indemnify the party 

not in default from any and all loss and liability 

resulting fro~ such default or breach, the notice 

shall be deemed withdrawn and this Lease shall 

continue in full force and effect. 

Upon any such termination. by. city, all improvements of 

whatsoever character constructed, erected or installed 

upon the Premises by Lessee shall, at City's option and 

upon declaration of a forfeiture by City's Board, 

immediately become the property of City as provided in 

Subsection 1207(i) of the city Charter. 

20.2 In the event of termination of this Lease 
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by City due to the default of Lessee, or in case of 

abandonment or vacation of the Premises by Lessee, and if 

City does not elect to invoke a forfeiture of this Lease, 

Lessee hereby irrevocably appoints City as the agent of 

Lessee to enter upon the Premises, to remove any and all 

persons andjor property whatsoever situated upon the 

Premises, and to place all or any portion of said property 

(except such property as may be forfeited to City) in 

storage for the account of, and at the expense of, Lessee. 

In such case, City may assign or lease the Premises upon 

such terms as it deems proper. If a sufficient sum shall 

not be thus realized after collecting compensation and 

paying expenses of such assignment or lease to satisfy the 

compensation and other sums to be paid by Lessee to City 

hereunder, Lessee agrees to satisfy and pay any deficiency 

and to pay expenses of such assignment or leasing and 

collecting. Lessee agre·es to save City harmless from any 

cost, loss or damage arising out of or caused by any such 

entry or re-entry upon.the Premises andjor the removal of 

persons andjor property apd storage of such property by 

City or its representative. 

21. FORCE MAJEURE: .. 

Neither City nor Lessee shall be deemed to be in 

default in the performance of the terms, covenants or 

conditions of this Lease if such party is prevented from 

performing said terms, covenants or conditions by causes beyond 

its control, including, withGut limiting the generality of such 

causes, acts of God or the public enemy, failures due to 



I 

! 

3 

4 

5 

6 

-• 
8 

9 

10 

11 

j!Jii 
1.2 

13 
~~c:~R" 
a:~-~~& 14 

~~~~~ 15 

sa Jt!! 
16 

r: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

z; 

28 

nonperformance or delay of performance by suppliers or 

contractors, any order, directive or other interference by 

municipal, state, federal or other governmental official or 

agency, any catastrophe resulting from the elements, flood, 

fire, explosion, or any other cause reasonably beyond the 

control of the defaulting party, but excluding strikes or other 

labor disputes, lockouts or work stoppages (the effects of 

which events shall be determined in accordance with the 

provisions of subparagraph 6.6 above), as the circumstances may 

indicate. In the event of the happening of any of such 

contingencies, the party delayed by such force majeure shall as 

soon as practicable give the other party written notice of such 

contingency, specifying the cause for delay or failure, and 

such notice from the party delayed shall be prima facie 

evidence that the delay resulting from the causes specified in 

the notice is excusable. The party delayed by force majeure 

shall use reasonable diligence to remove the cause of delay, 

and if and when the occurrence or condition which delayed or 
. . 

prevented the performance of the party delayed shall cease or 

be removed,. the party delayed shall notify the other party 

immediately, and the delayed party shall recommence its 

performance of the terms, covenants and conditions of this 

Lease. 

22. TERMINATION BY ACTIONS OF OTHERS 

22.1 In the event the United States of America, 

the State of California, or any agency or instrumentality 

of said governments (other than the City of Long Beach) 

shall, by condemnation or otherwise, take title, 

30 
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possession or the right to possession of the Premises or 

any part thereof, City may, at its option, and, if the 

taking has substantially impaired the utility of the 

Premises to Lessee, Lessee may, at its option, terminat~ 

this Lease as of the date of such taking, and all further 

rights and obligations of the parties shall thereupon 

terminate, except as to liabilities which shall have 

accrued prior to the date of taking. The condemnation 

proceeds related to the land and improvements constructed 

by City shall belong to City, and the proceeds related to 

the improvements constructed by Lessee shall belong to 

whichever party is the owner of said improvements as of 

the date of taking. 

22.2 In the event any court having jurisdiction 

in the matter shall render a decision which has become 

final and which will prevent the performance by City or 

Lessee of any of its obligations hereunder, then either 

party hereto may terminate this Lease by written notice 
. -

and all further rights and obligations of the parties 

shall .thereupon terminata, except as to liabilities which 

shall have accrued prior to the date of termination. 

23. SURRENDER OF POSSESSION 

23.1 Upon the expiration or termination of this 

Lease, and subject to the provisions of subparagraph 23.2 

below, Lessee, at its cost, shall restore the Premises to 

as good a state and condition as the same were in upon 

taking possession thereof by Lessee, reasonable wear and 

tear and damage by the elements excepted, and Lessee shall 

31 
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thereafter peaceably surrender possession. 

23.2 Except in case of termination by City due 

to the default of Lessee, as provided in paragraph 20 

above, all improvements of any kind constructed, erected 

or installed upon the Premises by Lessee during or prior 

to the term of this Lease shall be and remain the property 

of Lessee until the expiration or termination of this 

Lease. Upon such expiration or termination, unless City 

consents to accept conveyance of all of Lessee's improve

ments without payment of compensation therefor, Lessee 

shall remove all of its improvements within sixty (60) 

days after such expiration or termination, repair at its 

cost any damage caused by such removal and leave the 

Premises in a clear, level-graded condition. If Lessee 

shall not remove its improvements and repair such damage, 

if any, within said sixty (60) day period, City shall have 

the right to remove andfor sell and/or destroy the same at 

the expense of Lessee, and Lessee agrees to pay to City 

the reasonable cost.of.any such removal, sale or des

struction. The obligati~ns contained in this subpara

graph shall remain in full force and effect, notwith

standing the expiration ·or termination of this Lease. 

23.3 Except as to property owned by city or in 

which City ~ay have an interest, with respect to any and 

all personal property used by Lessee in its operations 

upon the Premises (whether or not such property be owned 

by Lessee or by third parties), Lessee shall cause all 

such property to be removed from the Premises on or before 

32 
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the date of expiration or earlier termination and shall 

cause to be repaired any damage occasioned by such 

removal. If such property is not so removed from the 

Premises, City shall have the right to remove andjor sell 

and/or destroy the same (subject to the interest of any 

person other than Lessee therein) at Lessee's expense, and 

Lessee agrees to pay the reasonable cost of any such 

removal, sale or destruction. The obligations contained 

in this subparagraph shall remain in full force and 

effect, notwithstanding the expiration or termination of 

this Lease. 

2 4. HOLDING OVER:· 

If Lessee shall hold over after the expiration of the 

term of this Lease for any cause, such holding over shall be 

deemed a tenancy from month to month only, and upon the same 

terms, conditions and provisions of this Lease as are in effect 

as of the date of expiration,· except as to compensation, which 

shall be established by the Executive Director at a level 
. . 

consistent with other leases of similar facilities then in 

effect. 

25. RELOCATION ASSISTANCE 

Nothing contained herein shall create any right in 

Lessee for relocation assistance or payment from City upon the 

expiration or termination of this Lease or upon the termination 

of any holdover period. Lessee acknowledges and agrees that it 

shall not be entitled to any relocation assistance or payment 

from City pursuant to the prov~sions of Title 1, Division 7, 

Chapter 16, of the Government code of the State of California 

33 
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(Sections 7260 et seq.) with respect to any relocation of its 

business or activities upon the expiration of the term of this 

Lease or upon its earlier termination or upon the termination 

of any holdover tenancy. 

26. ASSIGNMENT 

26.1 Except as otherwise provided herein Lessee 

shall not assign or transfer this Lease or any interest 

therein, nor its right to use the whole or any part of the 

Premises, nor shall this Lease or any interest thereunder 

be assignable or transferable by operation of law or by 

any process or proceeding of any court, or otherwise, 

without the written censent of City first obtained. City 

agrees that it will not unreasonably withhold such 

consent. In the event City gives such written consent to 

Lessee, a copy of the assignment agreement shall be 

provided to City. 

26.2 Notwithstanding the foregoing, Lessee, 

without securing City's consent but after fifteen (15) 

days' written notiee to City, may assign this Lease or 

sublet the Premises, in whole or in part, if (i) Lessee's 

assignee or sublessee shall have a net worth, determined 

in accordance with generally. accepted accounting 

principles, at least equal to the net worth similarly 

determined of Lessee immediately prior to such assignment 

or subletting, and if (ii) such assignment or subletting 

occurs in connection with (a) the sale of substantially 

all of Lessee's business, or (b) the sale of that portion 

of Lessee's business conducted from the Premises and 
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portion of Lessee's business conducted from the Premises 

and other locations in the greater Long Beach/Los Angeles 

metropolitan area. No such assignment of subletting shall 

relieve Lessee of its liabilities under the Lease. Lessee 

may also assign the Lease for security purposes to 

Lessee's principal lenders, but such lenders shall have no 

right to receive notices of Lessee's default under the 

Lease or to cure Lessee's default as a condition to City's 

exercise of its remedies. Any use and occupancy of the 

Premises by an entity which controls, is controlled by, or 

is under common control with Lessee shall be deemed a use 

and occupancy of the Premises by Lessee and not be deemed 

a subletting or assignment for which City's consent is 

required. 

27. DAMAGE AND DESTRUCTION 

27.1 In addition to the insurance required under 

paragraph 17, Lessee, at its cost, shall procure and 

maintain in effect .a policy or policies of insurance, 
. . 

insuring Lessee to the extent of at least the full 

replacement value of Lessee's improvements against loss by 

reason of destruction or damage of said improvements from 

fire and other hazards covered by a standard form of fire 

insurance policy bearing an extended coverage endorsement. 

The provisions of paragraph 17.5 shall be applicable to 

the insurance required by this paragraph. 

27.2 In the event of partial destruction of or 

damage to the building or.other improvements owned by 

Less~e during the term hereof, Lessee shall apply the 
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proceeds of said insurance policy or policies to the 

repair or restoration of any damaged part or portion of 

the Premises to a condition comparable to that existing 

prior to such damage or destruction, provided that all 

necessary permits required for such repair or restoration 

can be obtained. 

27.3 In the event of total destruction or such 

substantial damage or destruction that the Premises and 

improvements are substantially unusable by Lessee in the 

conduct of its operations, either party may terminate this 

Lease by giving a thirty (30) day written notice of its 

intention to so terminate to the other party. 

28. HAZARDOUS SUBSTANCES AND ACTIVITIES 

No goods, merchandise or material shall be kept, 

stored or·sold in or on the Premises which are in_any way 

explosive or hazardous without complying with applicable 

federal, state and local laws, rules, regulations, and orders. 

No offensive or dangero~s trade, business or occupation shall 

be conducted on the Premises, and nothing shall be done therein 

or thereon,· other than as is ~rovided for in paragraph 4 

hereof, which will increase the rate of suspend the insurance 

upon the Premises hereby lease.d to Lessee or upon adjacent 

buildings or other structures owned by the City. No machinery 

or apparatus shall be used or operated on said premises which 

will in any way injure the Premises or adjacent structures. 

However, nothing contained in this paragraph shall preclude 

Lessee from bringing, keepinq or using; on or about said 

Premises and structures, such materials, supplies, equipment 

36 
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and machinery as are necessary or customary in carrying out the 

uses specified in paragraph 4 hereof. 

29. MISCELLANEOUS PROVISIONS 

29.1 Any notice, demand, request, consent, 

approval or communication that either party desires or is 

required to give to the other party or any other person 

shall be in writing and either served personally or sent 

by prepaid, first-class mail addressed as follows: 

To City: 

To Lessee: 

with a copy to: 

Executive Director 
Long Beach Harbor Department 
P.O. Box 570 
Long Beach, California 90801 

Applied Industrial Materials 
Corporation 
100 First Stamford Place 
Stamford, Connecticut 06904 

Applied Industrial Materials 
Corporation 
1270 Pier G Avenue 
Long Beach, California 90802 

Either party may change its address by notifying the other 

party of a change ~f aqdress. Notice shall be deemed 

communicated within forty-eight (48) hours from the time 
. . 

of mailing if mailed as provided in this paragraph, and 

upon receipt if personally served. 

29.2 In the performance of this Lease, Lessee 

shall not discriminate against any employee or applicant 

for employment or any person using or desiring to use the 

Premises because of age, sex,. religion, race, color, 

ancestry, national origin or handicapped condition. 

Lessee will take affirmative action to ensure that 

37 
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applicants are employed, that employees are treated during 

employment and that persons desiring to use the Premises 

are treated without regard to their age, sex, religion, 

race, color, ancestry, national origin or handicapped 

condition. Such action shall include, without limitation, 

the following: employment, promotion, demotion or 

transfer; recruitment or recruitment advertising; layoff 

or termination; rates of pay or other forms of 

compensation; selection for training, including 

apprenticeship; and maintenance of the Premises and 

facilities in a condition permitting reasonable access 

thereto by handicapped persons. Lessee shall post in 

conspicuous places notice setting forth the provisions of 

this paragraph. 

29.3 City hereby warrants and represents that 

it has full power and authority and the unrestricted right 

to enter into, execute and deliver this Lease. The 

execution and delivery of this Lease will not violate any 

provision of City's municipal charter, or any law, 

ordin~nce, regulation, in~enture, agreement or contract to 

which the City is a party or by which it is bound. 

29.4 City cove~ants that Lessee, upon 

performance of Lessee's obligations hereunder, shall have 

quiet possession and enjoyment of the premises of the term 

hereof. 

29.5 The parties hereto hereby waive all claims 

against the other for damage or loss caused by any suit or 

proceeding, directly or indirectly attacking the validity 

~8 
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of this Lease, or any part thereof, or by any judgment or 

award in any suit or proceeding declaring this Lease null, 

void or voidable, or delaying the same, or any part 

thereof, from being carried out, provided that Lessee 

shall not be liable for payment of compensation hereunder 

to the extent that, during any period, it is so prevented 

from exercising its rights hereunder. 

29.6 The use of paragraph headings or captions 

herein is solely for the purpose of convenience, and the 

same shall be entirely disregarded in construing any part 

or portion hereof• 

29.7 This Lease shall be governed by the laws 

of the state of California, both as to interpretation and 

performance. 

29.8 No waiver by either party at any time of 

any of the terms, conditions, covenants or agreements 

contained herein shall be deemed or taken as a waiver at 

any time thereafte~ of the same or any other term, 

condition, covenant or agreement contained herein nor of 

the strict and prompt per-formance thereof by the party 

obligated to perform. No delay, failure or omission of 

either party to exercise any· right, power, privilege or 

option arising from any default nor subsequent acceptance 

of compensation then or thereafter accrued shall impair 

any such right, power, privilege or option or be construed 

to be a waiver of any such default or relinquishment 

thereof or acquiescence·t~erein. ·No option, right, power, 

remedy or privilege of either party hereto shall be 

39 
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construed as being exhausted or discharged by the exercise 

thereof in one or more instances. It is agreed that each 

and all of the rights, powers, options or remedies given 

to the parties by this Lease are cumulative, and no one of 

them shall be exclusive of the other or exclusive of any 

remedies provided by law, and that the exercise of one 

right, power, option, or remedy by a party shall not 

impair its rights to any other right, power, option or 

remedy. 

29.9 This Lease shall be binding upon and shall 

enure to the benefit of the successors and assigns of City 

and shall be binding Upon and enure to the benefit of the 

permitted successors and assigns of Lessee. 

29.10 Should any of the covenants, conditions or 

agreements contained herein be held by a court of 

competent jurisdiction to be illegal or in conflict with 

any applicable law, or with any provision of the Charter 

of the City of Long Beach, the validity of the remaining 
. . 

portions or provisions shall not be affected thereby if 

Lessee's use of the Premises is not substantially 

impaired. 

29.11 The parties hereto agree that this Lease 

may be amended or terminated at any time by the mutual 

agreement of the parties. 

29.12 This document constitutes the whole 

agreement between City and Lessee. There are no terms, 

obligations or conditions other than those contained 

herein. No modification or amendment hereof shall be 

40 



(Corporation) 

STATE OF CALIFORNIA } 
ss. 

COUNTY OF LOS ANGELES 

t 
On j<.<.« L 9/J!:!; 9 before me. tbe undersigned. a Notary Public in and for saKI 
State. pers ally appeared /.b~L """-* A 4, _, 4 ~ 

Ill c 
! 

! 

and a,...;,._, 4 L /.., rl" 4,6 <<:... -r-- > " 
( ) personally known to me or ( ..........-f proved to me on the basis 

of satisfactory evidence to be the person( s) who executed the within 

instrument as C k ·& '< President and ~ < rt" 4~ 't' ~ 
S..Petery on behalf of the corporation therein named and acknowl-

edged to me that the corporation executed it. 

WITNESS my hand and official seal. 

Same (Typed or Printed) 

L·10 (8/82) 

OFFICIAL SEAL 
LINDA M JOHNSON ( 

NOTARY PUBLIC - CAUFORNIA ~ 
LOS ANGELES COUNlY 

My comm. expires SEP 6, 1989 

(This area for official notarial seal) 
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valid and effective, unless evidence by an agreement in 

writing and signed by the parties making specific 

reference to this Lease. 

30. TERMINATION OP PRIOR LEASE 

This Lease is a successor to an existing lease 

entered into on April 23, 1970 between City and Lessee's 

predecessor in interest (Harbor Department Document No. 

HD-1975, as amended). Upon the commencement of the term 

hereof, said Document No. HD-1975 shall terminate and be of no 

further force or effect, except as to rights and obligations of 

the parties arising prior to said date of termination. 

Dated: .Ji..&..ve 9 1 1989 

1 1989· 

Dated: __ ~Jf:~~-7<_8 __ ~ __ 1989 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware 
corporation 

By: 
Name: 
Title: 

LESSEE 

CITY OF LONG BEACH, a municipa_ 
corporation, by and through its 
Board of Harbor Commissioners 

B~~/ 
PalfiE:Brown, 

Acting Executive Director 
Long Beach Harbor Department 

CITY 
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1 The foregoing Lease is hereby approved as to form. 

2 JOHN R. CALHOUN, City Attorney 
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~__J~~cl-a 4 Date: _j ~S:Jiz., 1989 BY 
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REF. DWG. HD 3-15 

PORT OF LONG BEACH- CALIFORNIA 
OFFICE OF THE 

SCALE 1" • 100' 

DESIGNED--.,...--
DRAWN F.E.N. I M.L.A. 
CHECKED J.H.F./G.O.S. 

EXECUTIVE DIRECTOR 
DATE 5-24-89 

PJ-2?1~ 
Y LS 3881 

PARCEL ::t 
PARCEL :0: 
PARCEL m: 
PARCE L nz: 
PARCEL 3Z:. 
PAR ::E L ::m: 

TOTAL AREA 

G WAY 

: 127,238 SQ. Ft. 
: 6,1 00 Sq. Ft. 
: I, 2 00 Sq. Ft. 
: 1,092 Sq. Fl. 

3,910 Sq_F.t. 
7, 800 Sq. Ft. 

14 7, 340 Sq. Ft. 

PERMIT 
2-735 

2.92 Acres 

0.14 Acres 

0.0~· Acres 

0.02 Acres 
0.09 Acres 
0.18 Acres 

3.38 Acres 

PIER G 1235PIER G AVE. 
APPLIED INDUSTRIAL MATERIALS CORPORATION 

(AIMCOR) 
· LEASE AREA 

H D 4-86 



CERTIFICATE OF SECRETARY 

OF 

APPLIED INDUSTRIAL MATERIALS CORPORATION 

The undersigned, John L. Dentzer, Secretary of Applied 
Industrial Materials Corporation, a Delaware corporation (the 
"Corporation"), hereby certifies that the following resolutions 
resolutions have been duly adopted by the Board of Directors of 
the Corporation, and such resolutions have not been rescinded, 
amended or modified and are in full force and effect on and as of 
the date hereof: 

RESOLVED: That Vincent Kennedy and Joseph Lombardi be, and 
each of them hereby is, authorized and empowered, in the 
name and on behalf of the Corporation, to execute and 
deliver a lease and revocable permit with the City of Long 
Beach, California, in substantially the form presented to 
the directors of the Corporation. 

FURTHER RESOLVED: That the appropriate officers of the 
Corporation be, and each of them hereby is, authorized, 
directed and empowered, in the name and on behalf of the 
Corporation, to take all steps and do all acts and things, 
including without limitation, the execution and delivery of 
documents, which such officer or officers shall deem 
necessary or appropriate to effect the purpose and intent of 
the foregoing resolution. 

IN WITNESS WHEREOF, the undersigned has executed this ,./~ 
Certificate and caused this Certificate to be delivered this r 
day of June, 1989. 

John L. Dentzer, Secretary 



MEMORANDUM AGRBEMEN'l' 
Renegotiated Rental 

(Applied Industrial Materials corporation -
Harbor Department Document Ho. HD-4638) 

Pursuant to the provisions of paragraph 8 of the Lease dated 
August 10, 1989 ("Lease"), between the City of Long Beach, acting 
by and through its Board of Harbor Commissioners ("City") and 
Applied Industrial Materials Corporation ("Lessee") , . the parties 
have renegotiated the ground rent for that portion of the term of 
the Lease commencing July 1, 1994 and ending June 30, 1999. 

For said five (5) year period, Lessee shall pay to City as 
ground rent the sum of One Hundred Sixty-nine Thousand Four 
Hundred Twenty-eight Dollars ($169, 428 .• 00) per year payable in four 
( 4) equal quarterly installments of Forty-two Thousand Three . 
Hundred Fifty-seven Dollars ($42,357.00) each on July 1, October 1, 
January 1 and April 1 of each calendar year. Ground rent for any 
subsequent segment of the term shall be subject to renegotiation 
and arbitration in accordance with paragraph 8 of the Lease. 

Except for the amount of ground rent payable by Lessee to 
City, all of the other terms and conditions of the Lease shall 
remain unchanged and in full force and effect. 

The Board of Harbor Commissioners approved the renegotiated 
rental set forth above and authorized the Executive Director of the 
Harbor Department to execute this Memorandum Agreement at its 
JfiNu&ay ~i, 1994 meeting. 

---~~.~~~5~--------' 1994 

~- '-.../ --~~~--~--~--------' 1994 

-~ __ 3_/ __ , 1994 

_) 

APPLIED INDUSTRIAL MATERIALS 
CORPORATION, a Delaware corporation 

By -6£:: ~v-J. ~1/ t. 

CITY OF LONG 
corporation 

By 

CITY 

1 

· s. R. Dillenbeck, 
Executive Director 

/-1 /) - ;) 36 7 



Approved as to form this Z1~ day of---~~~-·-~--~--' 1994. 

JOHN R. CALHOUN, City Attorney 

~--~~~-~~~--·~~~-----
Senior Deputy 

State of Connecticut 

County of Fairfield 
ss. Stamford, CT 1/5/94 

On this the 5th day of January, 1994, before me, Mary 
J. Appleman, the undersigned officers, personally 
appeared Vincent P. Kennedy and Peter Scott-Hansen, 
known to me to be the persons whose names pre 
subscribed to the within instrument and acknowledged 
that they executed the same for the purposes therein 
contained. 

In witness whereof I hereunto set my hand. 

~~a?~~ 
Date Commission Expires: 3/3;/<?s---" 

7 7 

ECP:pw 
12/16/93 
A4\APPLIED.AGR 
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SECOND AMENDMENT TO LEASE 

TfiiS fS A COPY 
ORIGINAl FilED IN 

THE RECORDS CENTER 

THIS SECOND AMENDMENT TO LEASE is made and entered into 

4 as of the 18th day of March , 2005, by and between CITY --------

5 OF LONG BEACH, a municipal corporation, acting by and through its 

6 Board of Harbor Commissioners ("City"), pursuant to Ordinance No. 

7 HD- 1927 , adopted by said Board at its meeting of February 14 

8 2005, and OXBOW CARBON & MINERALS LLC, a Delaware limited liability 

9 company, as successor to APPLIED INDUSTRIAL MATERIALS CORPORATION, 

10 a Delaware corporation ("Lessee") . 

11 1 . RECITALS : 

1.1 City and Lessee entered into a lease :cr 

certain premises on Pier G on August 10, 1989 (HD-4638). 

Rental was increased by the Memorandum Agreement. of 

January 31, 1994 (HD-5307). The lease was amended on 

December 23, 1998 (HD-4638A). The lease, as so amended, 

is hereinafter referred to as the "Amended Lease". 

1 Q 
J.. ·~ 1.2 City and Lessee desire to amend t~e 

19 compensation and insurance provisions. 

2C 2. Paragraph 6.1.1 of the Amended Lease is amended and 

21 restated in its entirety to read as follows: 

22 "6.1.1 The word "lease year" as used herein sha~l 

23 mean the twelve (12) consecutive month period commencing 

2~ on July 1 of each calendar year during the term hereof 

25 and ending on the following June 30. Any period which is 

2 6, less than a lease year shall be deemed and called a 

27 "partial lease year." For any partial lease year, ground 

rent (as defined in paragraph 6. 2) and the Guaranteed 

1 Document No. HD-4638B 



1 Minimum Annual Throughput (as defined in paragraph 6.4) 

2 shall be prorated on the basis of a three hundred and 

3 sixty-five (365) day year." 

4 3. Paragraph 6.2 of the Amended Lease is amended and 

5 restated in its entirety to read as follows: 

6 "6.2(a) For the period commencing on July 1, 2004 

7 and ending on June 30, 2009, Lessee shall pay to City as 

8 ground rent the sum of Two Hundred Seventy-six Thousand 

9 Seven Hundred Thirty Dollars ($276,730.00) per lease 

10 year, payable quarterly in advance (July 1, October 1, 

11 January 1, and April 1); however, and notwithstanding any 

.,. 
12 ~ 
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~ lo.o r• 5 

==~~~ 13 
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other provision, the ground rent for the period specified 

in this paragraph 6.2 shall be adjusted annually on July 
;j~-~~ 

14 ~ .. = i:M 
Q~~'-C 
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t:e~u~ 15 ~ Q CI'J..: 0 
Q-~-..::: 

- ~ 1:..1 c. 
o::~ ........ 
c~~~ 16 0"" ~-

1st of each lease year without further action of the 

parties. Said adjustment shall be made by comparing the 

Consumer Price Index for All Urban Consumers ((base years 

.3 
17 1982-84 = 100) for Los Angeles- Anaheim- ?.iverside, 

18 published by the United S::ates Department of Labor, 

19 Bureau of Labor Statistics ("Index"), which is oublished 

20 for the month of January of the then current year 

21 ("Current Index") , and with the Index published for 

22 January 2 00 4 ("Beginning Index") . The adjusted rent 

23 shall be determined by multiplying the original rent by 

24 a fraction, the numerator cf which is the Current Index 

25 and the denominator of which is the Beginning Index. 

26 Notwithstanding the for?going, the adjusted rent shall 

27 not be less than the original rent. Ground rent for any 

28 segment of the term subsequent to June 30, 2009, shall be 



1 subject to renegotiation and arbitration in accordance 

2 with paragraph 8 of the Amended Lease." 

3 4 . Paragraph 6.4 of the Amended Lease is amended and 

4 restated in its entirety to read as follows: 

5 "6. 4. For the period commencing July 1, 2004, and 

6 ending on June 30, 2009, Lessee guarantees that it will 

7 ship from the Premises or by direct loading to vessel 

8 from truck or rail car four hundred fifty thousand 

9 (450,000) metric tons of petroleum coke or other dry 

10 com.rnodi ties ("product") per lease year ("Guaranteed 

11 Minimum Annual Throughput" or "GMAT"). If Lessee has 

not, by the end of each lease year, shipped quantities of 

product from the Premises or by direct loading to vessel 

from truck or rail car at least equal to the GMAT, Lessee 

shall pay to City, within thirty (30) days after the end 

Qf said lease year, a sum which shall be calculated by 

multiplying the difference in quantity between the GMAT 

18 and the actual quantity shipped (the "throughput 

19 deficiency") times a rate calcula~ed by multiplying each 

2C of the wharfage and shiploader charges established in 

21 City's Tariff No. 4, Items 356 and 515 which were in 

22 effect during said lease year times the number of days 

23 each of said rates was in effect divided :Oy 365 (the 

24 "average Tariff rate") . If said sum is paid within said 

2S thirty (30) days, Lessee's failure to ship the specified 

26 minimum quantities of produc~ from the Premises or by 

27 direct loading to vessel from truck or rail car shall not 

28 otherwise constitute a default of its obligations 

3 



1 hereunder. GMAT for any segment of the term subsequent 

2 to June 30, 2009 is subject to renegotiation and 

3 arbitration in accordance with paragraph 8." 

4 5. Paragraph 17 of the Amended Lease is amended and 

5 restated in its entirety to read as follow: 

6 "17. INSURANCE: 

7 17.1 Insurance Required. As a condition precedent to 

8 Lessee's right to continued occupancy of the Premises, and 

9 without limiting Lessee's obligations of indemnity, Lessee, at 

10 no cost to City shall procure and maintain in full force and 

11 effect during the term of this lease, and at such other times 

..,. 
12 '-&> 
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as may be required under "c:;_aims-made" insurance if such form 

of insurance is provided, the following types and levels of 

insurance. 

17.1.1 Liability Commercial General 

Insurance. Commercial general liabili -:y ircsurance ~rii th 
0 

...l 
17 coverage at least as broad as Insurance Ser-vices Office 

18 Commercial General Liability Form CG0001, with limits of not 

19 less than $5,000,000 per occurrence and, if written within 

20 aggregate, the aggregate shall be double the per occurrence 

21 limit. 

22 17.1.2 Automobile Liability Insurance. Automobile 

23 liability insurance with coverage at least as broad as 

24 Insurance Services Office Form CA0001 covering automobile 

25 liability code 1 (any autc;, with a limit of SS,OOO,OOO per 

26 accident. 

27 17 .1. 3 Workers' Compensation. \t.Jcrkers' compensation 

28 insurance, as required c·; the State of C:a2.ifornia, and 

4 



1 employer's liability insurance, with a limit of not less than 

2 $1,000,000 per accident for bodily injury and disease and any 

3 required coverage under the U.S. Longshore and Harbor Workers' 

4 Compensation Act, Federal Employers Liability Act and/or Jones 

5 Act for employees performing services covered by said Act(s). 

6 17.1.4 Environmental Impairment Liability. 

7 Environmental Impairment Liability Insurance to include onsi te 

8 and offsite coverage for bodily injury (including death and 

9 mental anguish), property damage, defense costs and cleanup 

10 costs with minimum limits of $5 million per loss and $10 

11 million total all losses. Non-owned disposal si~e coverage 

12 shall be provided if handling, storing or generati~g hazardous 

13 materials or any material/substance otherwise regulated under 

14 environmental laws/regulations. 

15 17.2 Ratings and Deductibles. Each policy shall be 

16 from a company or companies with a current A.M. Best's ~ating 

17 of no less than A:VII and authorized to do busi~ess in the 

18 State of California, or otherwise allowed to place ins~rance 

19 through surplus line brokers under applicable pr0visions of 

20 the California Insurance Code or any federal law. Any 

21 deductible or self-insured provision must be appro,,-ed in 

22 writing by the Executive Director and shall o:::-ote::::-: the 

23 Indemnified Parties in the same manner and to the same extent 

2Ll as they would ha'Je been protected had the insurance not 

25 contained such provision. The deductible or self-insured 

amount shall be shown on any evidence of insurance provided to 

2' City, and City :::-eserves the right to limit said a~ount and to 

?>:: 
- u review the self-insured's financial statements i: the amount 

5 



1 exceeds a level acceptable to City. 

2 17.3 Endorsements Required for All Policies. Each 

3 such policy shall be endorsed to provide that the policy shall 

4 not be canceled or coverage reduced until a thirty (30) day 

5 written notice of cancellation has been served upon the 

6 Executive Director of the Harbor Department by registered or 

7 certified mail except ten (10) days notice shall be sufficient 

8 upon cancellation for non-payment of premium. 

9 17.4 Additional Endorsements for Liability 

10 Policies. The policy or policies required under paragraphs 

11 17.1.1 and 17.1.2 above shall also be endorsed to previae as 

..,. 
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follows: 

17.4.1 Additional Insured. That the Indemnified 

Parties shall be additional insureds with regan:: to 

liability and defense of claims arising from the 

operations, products, and activities performed by or on 
e 

...l 
17 behalf of the named insured. 

18 17.4.2 Primary Insurance. That such insura~se is 

19 primary and any other insurance, deductible, retenti::m or 

20 self-insurance maintained by the Indemnified Par-::::.ies 

21 shall not contribute with such primary insurance. 

22 17.4.3 Severability. That in the event a claim 

23 is made or a suit is filed against an insured (w~e-::::.her 

24 named or additional), including a claim or by 

25 another insured (whether named or additional), the pclicy 

26 shall cover the insured against whom the claim is made or 

27 suit is filed in the same manner as if separate policies 

28 had been issued to each insured, except that the limits 

6 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

23 

of insurance shall not be increased thereby. 

17. 4. 4 Indemnity Coverage. That the coverage 

provided therein shall apply to the obligations assumed 

by Lessee under the indemnity provisions of this Lease, 

unless the policy or policies contain a blanket form of 

contractual liability coverage. 

17.4.5 Duties. Any failure by the named insured 

to comply with reporting provisions of the policy or 

breaches or violation of warranties shall not affect 

coverage provided to the Indemnified Parties. 

17.5 Additional Endorsements for Workers' Policies. 

The policy or policies required under paragraph 17.1.3 above 

shall also be endorsed to provide a waiver of subrogation 

stating that the insurer waives indemnification from the 

Indemnified Parties or any of them. 

17.6 Claims-Made Policies. If any of the required 

insurance is provided on a "claims-made" bas is, any "prior 

acts" coverage or "retroactive date" on such insurance and all 

subsequent insurance shall be as of beginning of the term of 

this lease. Upon expiration or termination of coverage of 

required insurance, Lessee shall procure and subm~t to City 

evidence of "tail" coverage or an extended reporting coverage 

period endorsement for the period of at least three (3) years 

from termination or expiration of this lease. 

17.7 Procedures. Lessee shall deliver either 

certified copies of the required policies or endorsements on 

forms approved by the City ("evidence of insurance") to the 

Executive Director for approval as to sufficiency and to the 

-, 
I 



1 City Attorney for approval as to form. At least fifteen (15) 

2 days prior to the expiration of any sucn policy, evidence of 

3 insurance showing that such insurance coverage has been 

4 renewed or extended shall be filed with the Executive 

5 Director. If such coverage is canceled or reduced, Lessee 

6 shall, within ten (10) days after receipt of written notice of 

7 such cancellation or reduction of coverage, file with the 

8 Executive Director evidence of insurance showiDg that the 

9 required insurance has been reinstated or has been provided 

10 through another insurance company or companies. Lessee agrees 

11 to suspend and cease all operations hereunder duriDg such 

period of time as the required insurance coverage is not in 

effect and evidence of insurance has not been furnished ~o the 

City. 

6. Except as otherwise stated herein, all the other 

terms and conditions of the P~ended Lease shall rema~n unc~anged 

and in full force and effect. 
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OXBO'i'J CARBON & MINEK2...~S L~C, a 
Delaware limited liability company, 
as successor to APPLIEJ INDuSTRIAL 
MATERIALS CORPORATION, a Delaware 
corporation 

By: 
Name: 

Title: 

"Lessee" 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
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State of California } 

LD.S .,+~ ss. 
County of---------------

0 vA-N 2$1 ..2G1:l5""" <21 LLc:- ;;JrJ-1 ~A. IJI:JT1-tfl-Y Pr--8. . UG n , before me, ._}f"TC/ 
Date Name and Title of Officer (e.g., "Jane Doe, Notary Public") 

personally appeared C.D.l;'N' c I~-/)<::" 
Li'V · tv(Yct<...~ 

Place Notary Seal Above 

Name(s) of Signer(s) 

D personally known to me 

:£roved to me on the basis of satisfactory evidence 
to be the person~) whose nam~~ is/at'e'"subscribed 
to the within instrument and acknowledged to me that 
he/s~te/tl 1ey executed the same in his/Aer/tl'ldf 
authorized capacity(~ and that by his/t:ler/tl=l@i.r 
signature;g) on the instrument the perso~. or the 
entity upon behalf of which the personM acted. 
executed the instrument. 

Signature m'Notary Public 

OPTIONAL----------------------
Though the information below is not required by taw. it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
~tie or~pe of Docu~ent: ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

Docu~ent Date: ~~~~~~~~~~~~~~~~~~-Nu~berofPages:~~~~~~~---

Signer(s) Other Than Na~ed Above: ~------~-------------------~ 

Capacity(ies) Claimed by Signer(s) 
Signer's Na~e: -~------------

Individual 

Corporate Officer- Title(s): ~----~-~
Partner-:::-= Li~ited = General 

- Attorney in Fact 
Trustee 
Guardian or Conservator 
Other: ~~--~--~----

Signer Is Representing: --~--

RIGHT THUMBPRINT 
OF SIGNER 

Top of :c.umb here 

Signer's Na~e: ~-~--~-~~-----
_J Individual 
::::i Corporate Officer- Title(s): ~~-~~~~~
::::i Partner - = Li~ited -~ General 
·:J Attorney in Fact 
--, Trustee 

::J Guardian or Conservator 
__ Other: --~~--~---

Signer Is Representing: ~~-~~ 

RIGHT THUMBPRINT 
OF SIGNER 

@ 2004 National Notary Association • 9350 De Solo Ave .. P.O. Box 2402 • Chatsworth. CA 91313·2402 Item No. 5907 Reorder: Call Toll-Free 1-800-876-6827 
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CITY OF LONG BEACH, a municipal 
corporation, acting by and through 
its Board of Harbor Commissioners 

By: 

"City" 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

The foregoing Second Amendment to Lease is hereby 
8 

approved as to form. 
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2 

THIRD AMENDMENT TO LEASE 

5 

6 

3 THIS THIRD AMENDMENT TO LEASE ('Third Amendment") is made and 

4 entered into as of December 8 , 2009, by and between the CITY OF LONG 

BEACH, a municipal corporation, acting by and through its Board of Harbor 

Commissioners ("City"), pursuant to Ordinance No. HD- 2060 , adopted by the Board at 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

its meeting of November 2 , 2009, and OXBOW CARBON & MINERALS, LLC, a 

Delaware limited liability company, as successor to APPLIED INDUSTRIAL MATERIALS 

CORPORATION, a Delaware corporation ("Lessee"). 

1. RECITALS. 

1.1 City and Lessee entered into a Lease for certain premises on 

Pier G on August 10, 1989 (HD-4638). Rental was increased by the Memorandum 

Agreement of January 31, 1994 (HD-5307). The lease was amended on 

December 23, 1998 (HD-4638A) and March 18, 2005 (HD-4638B). The lease, as 

so amended, is hereinafter referred to as the "Amended Lease." 

1.2 City and Lessee desire to amend the compensation 

provisions. 

2. Paragraph 6.2 of the Amended Lease is amended and restated in its 

entirety to read as follows: 

"6.2(a)For the period commencing on July 1, 2009 and 

ending on June 30, 2014, Lessee shall pay to City as ground rent the sum 

of $324,320 per lease year ('Third Amendment Base Rent'), payable 

quarterly in advance (July 1, October 1, January 1, and April 1 ); however, 

and notwithstanding any other provision, the ground rent for the period 

specified in this paragraph 6.2 shall be adjusted annually on July 1st of 

each lease year without further action of the parties. Said adjustment 

shall be made by comparing the Consumer Price Index for All Urban 

Consumers (base years 1982-84 = 1 00) for Los Angeles - Anaheim -

L:\Apps\Clylaw32\WPDocs\D019\P011 \00177365. DOC 
3110 AMD H0-4638 
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6 
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18 

19 

20 
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23 

24 

25 

26 

27 

28 

Riverside, published by the United States Department of Labor, Bureau of 

Labor Statistics ('Index'), which is published for the month of January of 

the then current year ('Current Index'), and with the Index published for 

January 2009 ('Beginning Index'). The adjusted rent shall be determined 

by multiplying the Third Amendment Base Rent by a fraction, the 

numerator of which is the Current Index and the denominator of which is 

the Beginning Index. Notwithstanding the foregoing, the adjusted rent 

shall not be less than the Third Amendment Base Rent. Ground rent for 

any segment of the term subsequent to June 30, 2014 shall be subject to 

renegotiation and arbitration in accordance with paragraph 8 of the 

Amended Lease." 

3. Paragraph 6.4 of the Amended Lease is amended and 

supplemented as follows: 

"For the period commencing July 1, 2009, and ending on 

June 30, 2014, Lessee guarantees that it will ship from the Premises or by 

direct loading to vessel from truck or rail car 500,000 metric tons of 

petroleum coke or other dry commodities ('product') per lease year 

('Guaranteed Minimum Annual Throughput' or 'GMAT'). If Lessee has 

not, by the end of each lease year, shipped quantities of product from the 

Premises or by direct loading to vessel from truck or rail car at least equal 

to the GMAT, Lessee shall pay to City, within thirty (30) days after the end 

of said lease year, a sum which shall be calculated by multiplying the 

difference in quantity between the GMAT and the actual quantity shipped 

(the 'throughput deficiency') times a rate calculated by multiplying each of 

the wharfage and shiploader charges established in City's Tariff No. 4, 

Items 356 and 515 which were in effect during said lease year times the 

L:\Apps\Ctylaw32\WPDocs\D019\P011 \00177365. DOC 
3" AMD HD-4638 
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1 number of days each of said rates was in effect divided by 365 (the 

2 'average Tariff rate'). If said sum is paid within said thirty (30) days, 

3 Lessee's failure to ship the specified minimum quantities of product from 

4 the Premises or by direct loading to vessel. from truck or rail car shall not 

5 otherwise constitute a default of its obligations hereunder. GMAT for any 

6 segment of the term subsequent to June 30, 2014 is subject to 

7 renegotiation and arbitration in accordance with paragraph 8." 

8 

9 4. Except as otherwise stated in this Third Amendment, all of the other 

1 0 terms and conditions of the Amended Lease shall remain unchanged and in full force and 

11 effect. 

17 

18 

19 

20 

21 

22 

23 

24 

_&.:....>:::cfoc...:.....;;' _·k;.ar_' _! __ , 2009 

__ _,_/_:_:?-_'--=~'------' 2009 

N 

By: 
Name: 

Title: 

By: 

OXBOW CARBON & MINERALS, LLC, a 
Delaware limited liability company, as 
successor to APPLIED INDUSTRIAL 
MATERIALS CORPORATION, a 
Delaware corporati 

Lawrence H Black 
Executive Vice President 

LESSEE 

CITY OF LONG BEACH, a municipal 
corporation, acting by and through its 
Boa of Harbor~~ 

CITY 

Richard D. Steinke 
Executive Director 

Long Beach Harbor Department 

25 The foregoing document is hereby approved as to form. 

26 ROBERT E. SHANNON, City Attorney 

__ 11--+-/-=3;___ ____ , 2009 
I 

27 

28 DTH:rjr 08/19/09 #A09-02649 
L:\Apps\Ctylaw32\WPDocs\D019\P011 \00177365, DOC 

L:\Apps\Ctylaw32\WPDocs\D019\P011 \00177365, DOC 
3'0 AMD HD-4638 

By: 

3 

c-. .....--- -
Dominic T. Holzhaus, 

A09-02649 
OXBOW [DTH!r] 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

I 

I 

State of California 

County of ~ ~~ 
On _1-'-----'--~--.Y~-o:._9"---

oate 

personally appeared 

a NANCY L. MITCHELL 
_ Commission # 1615411 
i Notary Public - California 

j Los Angeles Colllly =! 0 •• :vzo:n.:e-.0:22:i: 

Place Notary Seal and/or Stamp Above 

} 

who proved to me on the basis of satisfactory 
evidence to be the personjs}' whose name~/are
subscribed to j!J~ within instrument and acknowledged 
to me that~she/thcy executed the same in 

(hi§)ner/tl9cir authorized capacity,Dss), and that by 
~/her/their signatur~ on the instrument the 
persor){s), or the entity upon behalf of which the 
person.(s) acted, executed the instrument. 

I certify under PENAL TV OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Though the information below is not required by law, it may prove valuable to persons relying on the document 
and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document.-// , A # . ~ ...t- _1 . P' 
TitleorTypeofDocument: ~):, ~""~ 122. ~ 
Document Date:-----',.._,. _______________ Number of Pages: --~3=----
Signer(s} Other Than Named A5 

Capacity{ies) Claimed by Signer 

Signer's Name: ___________ ....,_=--- Signer's Name: ------------

0 Corporate Officer- Title(s): ________ , D Corporate Officer- Title(s): _______ _ 

D Individual 

D Partner- D Limited D General 

D Attorney in Fact 

D Trustee 

D Guardian or Conservator 
D Other: _______ _ 

Signer Is Representing: ___ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

dividual 

D Partn - D Limited D General 

D Trustee 

D Guardian or Conse 

D Other: ______ __,_:---

Signer Is Representing: ___ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

I ~~~~~~~~~~~~~~~~·%W~~~~~~~~~~~ 
©2008 National Notary Association • 9350 De Solo Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.NationaiNotary.org Item #5907 Reorder: Call Toll-Free 1-800-876-6827 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

Countyof C!.Oh~ Co.sf-tA- } 
, 

' on 10-5-DC} 

I 
before me, ...-..L!..f.,S~'---'-''----="~~~~--'-:-7~~~,..,.,-t-~-=.::::::::....J.--"-'-

~ I 
I 
I 
I 

Date 

personally appeared Law rene& < 

Place Notary Seal and/or Stamp Above 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged 
to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature: ~Dio 0, Sheu..o-
Signature of Notary Public 

OPTIONAL-----------------------
Though the information below is not required by law, it may prove valuable to persons relying on the document 

and could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document: 1ln t rd -lrYYlm~ h~ t -to Le.Q 6 e 
Document Date: l D- t - D tJ Number of Pages: _ _,3"""------
Signer(s) Other Than Named Above: _j DS-eSph LOOhtlr d lD Y'Yl Ia CUrd L 
Capacity(ies) Claimed by Signer(s) 

Signer's Name: La.,wrente, \d • BfG\ClLsigner's Name: _________ _ 

~ Corporate Officer- Title(s): ~ VP D Corporate Officer- Title(s): ______ _ 

D Individual D Individual RIGHT THUMBPRINT 
OF SIGNER 

D Partner - D Limited D General 

D Attorney in Fact 

D Trustee 

D Guardian or Conservator 

D Other: _______ _ 

Signer Is Representing: ___ _ 

Top of thumb here D Partner- D Limited D General 

D Attorney in Fact 

D Trustee 

D Guardian or Conservator 

D Other: _______ _ 

Signer Is Representing: ___ _ 

RIGHT THUMBPRINT 
OF SIGNER 

Top of thumb here 

© 2008 National Notary Association • 9350 De Solo Ave., P.O. Box 2402 • Chatsworth, CA 91313-2402 • www.NationaiNotary.org Item #5907 Reorder: Call Toll-Free 1-800-876-6827 
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