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SHELTER PLUS CARE CONTRACT

31395

THIS SHELTER PLUS CARE CONTRACT (this “Contract”) is made and

entered into, in duplicate, as of October 22, 2009 for reference purposes only, pursuant
to a minute order adopted by the City Council of the City of Long Beach at its meeting on
August 19, 2008, by and between MENTAL HEALTH AMERICA OF LOS ANGELES
(“Organization”), a California nonprofit corporation, with offices located at 100 W.
Broadway, Suite 5010, Long Beach, California 90802, and the CITY OF LONG BEACH
(“City”), a municipal corporation.

WHEREAS, the City received Grant No. CA0646C9D060801 (the “Grant”)
from the U.S. Department of Housing and Urban Development (“HUD”) Shelter Plus Care
Program (the “Grant Agreement”); and

WHEREAS, the City and Organization desire to complete the work required
by the Grant and enter into this Shelter Plus Care Contract for that purpose;

WHEREAS, the City Council has authorized the City Manager to enter into
a contract with Organization that provides the grant funding within a maximum amount
and program accountability by the City; and

NOW, THEREFORE, in consideration of the terms and conditions
contained herein, the parties agree as follows:

Section 1. The above recitals are true and correct and the Grant is
incorporated herein by this reference. Organization shall comply fully with the terms of
the Grant.

Section 2.

A. Organization shall perform or cause to be performed the work
described in Exhibit “A”, attached hereto and incorporated by this reference (the
“Work™), and City shall pay to Organization for the Work Grant funds in an amount
not to exceed Three Hund}éd >Thousand Eight Hundred Forty Dollars

($300,840.00). The City’s obligation to pay Organization Grant funds is contingent
1
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upon the City’s receipt of such Grant funds from HUD.

B. Organization shall perform the Work in accordance with the
terms of the Grant Agreement, Attachment "A" entitled "Scope of Work’,
Attachment "B" entitled "Logic Model”, Attachment “C” entitied “Compliance with
Federal Regulations", Attachment “D” entitled “Office of Management and Budget
("OMB”) Circular A-110", Attachment “E” entitled “OMB Circular A-1227,
Attachment “F” entitled “OMB Circular A-133", Attachment “G” entitled “Health
Information in Compliance with the Health Insurance Portability and Accountability
Act of 1996 (HIPAA)” Agreement, Attachment "H" entitled "Certification Regarding
Debarment”, and Attachment “I” entitled “Certification Regarding Lobbying”, all of
which are attached hereto and incorporated by this reference, and the City of Long
Beach Grants Monitoring Guidelines, which have been separately provided to
Organization and are incorporated by this reference.

C. Organization shall be responsible for adherence to all policies,
procedures, rules and regulations as noted in sources including but not limited to
the OMB Circulars, Code of Federal Regulations, United States Codes, City of
Long Beach Grants Monitoring Guidelines, this Contract, the Grant Agreement, the
Request for Proposal (“‘RFP”) and Organization’s proposal in response to the RFP.
In addition to and without in any way limiting the foregoing, Organization shall
comply with all laws and regulations set forth in 24 CFR Part 582.

Section 3. The term of this Contract shall commence at midnight on
August 19, 2008, and, unless sooner terminated as provided herein, shall terminate at
11:59 p.m. on June 30, 2011.

Section 4.

A Organization shall affirmatively and aggressively use its best
efforts to seek and obtain all possible outside funding and mainstream resources
available to continue the services identified in this Contract. Further, Organization

shall maintain cash reserves equivalent to three (3) months of funding necessary
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1 to provide services under this Contract.

2 B. Total disbursements made to Organization under this Contract
3 by the City shall not exceed Three Hundred Thousand Eight Hundred Forty Dollars
4 ($300,840.00) over the term of this Contract.

5 C. No later than thirty (30) days after the completion of each
6 twelve-month period (“Operational Year”) during the term of this Contract,
7 Organization shall submit to the City an APR and Logic Model outcomes certified
8 by one of Organization’s officers or by its Executive Director. The City reserves
9 the right to refuse payment if Organization fails to submit a certified APR and Logic

10 Model outcomes within thirty (30) days of the end of the Operational Year.

. 11 D. If the City is unable to draw down funds from HUD for
%ééé 12 reimbursement to Organization due to failure of Organization to submit required
Eg;—% 13 fiscal and programmatic documents within thirty (30) days after the end of the
%g%g 14 Operational Year, the City cannot guarantee payment to Organization. The City
E%gg 15 will not be obligated to pay Organization for costs incurred unless HUD releases

ui o &

5%*@ 2 16 funds to the City. For this reason, failure of Organization to submit the certified
grég—‘ 17 APR within thirty (30) days after the end of the Operational Year may result in loss
18 of reimbursement of funds.
19 E. The City reserves the right to withhold payment pending
20 satisfactory completion of an audit, as determined by the City in its sole discretion,
earh ofthis
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Contract shall be kept in accordance with generally accepted accounting principles
and in the manner prescribed by the City. Organization's records shall be current
and complete. The City and HUD, and their respective representatives, shall have
the right to examine, copy, inspect, extract from, and audit financial and other
records related, directly or indirectly, to this Contract during Organization’s hormal
business hours to include announced and unannounced site visits during the term
of the Contract and thereafter. If examination of these financial and other records
by the City or HUD reveals that Organization has not used these grant funds for
the purposes and on the conditions stated in this Contract, then Organization
covenants, agrees to and shall immediately repay all or that portion of the grant
funds which were improperly used. If Organization is unable to repay all or that
portion of the grant funds, then the City will terminate all activities of Organization
under this Contract and pursue appropriate legal action to collect the funds.
Alternatively, to the extent the City has been refusing payment of any invoices, the
City may continue to withhold such funds equal to the amount of improperly used
grant funds, regardless of whether the funds being withheld by the City were
improperly used.

B. In addition, Organization shall provide any information that the
City Auditor and other City representatives require in order to monitor and evaluate
Organization’s performance hereunder. The City reserves the right to review and
request copies of all documentation related, directly or indirectly, to the program
funded by this Contract, including by way of example but not limited to, case files,
program files, policies and procedures. Organization shall provide all reports,
documents or information requested by the City within three (3) days after receipt
of a written or oral request from a City representative, unless a longer period of
time is otherwise expressly stated by the representative.

C. Organization shall participate in the City's Homeless

Management Information System (HMIS) and obtain funding to ensure
4
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fair employment practices provisions of this Contract.

Section 7.

A. In performing services hereunder, Organization is and shall
act as an independent contractor and not as an employee, representative, or
agent of the City. Organization's obligations to and authority from the City are
solely as prescribed in this Contract. Organization expressly warrants that it will
not, at any time, hold itself out or represent that Organization or any of its agents,
volunteers, subscribers, members, officers or employees are in any manner
officials, employees or agents of the City. Organization shall not have any
authority to bind the City for any purpose.

B. Organization acknowledges and agrees that (a) the City will
not withhold taxes of any kind from Organization's compensation, (b) the City will
not secure workers' compensation or pay unemployment insurance to, for or on
Organization's behalf, and (c) the City will not provide and Organization and
Organization's employees are not entitled to any of the usual and customary
rights, benefits or privileges of City employees.

Section 8. This Contract contemplates the personal services of
Organization and Organization's employees. Organization shall not delegate its duties or
assign its rights under this Contract, or any interest in it or any portion of it, without the
prior written consent of the City. Any attempted assignment or delegation shall be void,
and any assignee or delegate shall acquire no right or interest by reason of the attempted
assignment or delegation.

Section 9.  Organization shall indemnify and hold harmless the City, its
Boards, Commissions, and their officials, employees and agents (collectively in this
Section “City”) against any and all liability, claims, demands, damage, causes of action,
proceedings, penalties, loss, costs, and expenses (including attorney’s fees, court costs,
and expert and witness fees) (collectively “Claims” or individually “Claim”) arising, directly

or indirectly, out of any negligent act or omission of Organization, its officers, employees,
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and Commission, and their officials, employees and agents.

(2) Workers' Compensation insurance as required by the
California Labor Code.

(3) Employer’s liability insurance in an amount not less than
One Million Dollars ($1,000,000) per claim.

(4) Professional liability or errors and omissions insurance in
an amount not less than One Million Dollars ($1,000,000) per claim.

(6) Commercial automobile liability insurance (equivalent in
scope to ISO form CA 00 01 06 92), covering Auto Symbol 1 (Any Auto) in
an amount not less than Five Hundred Thousand Dollars ($500,000)
combined single limit per accident.

(6) Blanket Honesty Bond in an amount equal to at least fifty
percent (50%) of the total amount to be disbursed to Organization
hereunder or Twenty-Five Thousand Dollars ($25,000), whichever is less, 1o
safeguard the proper handling of funds by employees, agents or
representatives of Organization who sign as the maker of checks or drafts
or in any manner authorize the disbursement or expenditure of said funds.

If delivering services to minors, seniors, or persons with disabilities,
Organization’s Commercial General Liability insurance shall not exclude coverage for
abuse and molestation. If Organization is unable to provide abuse and molestation
coverage, it can request a waiver of this coverage from the City. The City’s Risk Manager
will consider waiving the requirement if Organization can demonstrate to the satisfaction
of the City’'s Risk Manager that Organization has no exposure, that the coverage is
unavailable, or that the coverage is unaffordable. If a request for a waiver is desired,
Organization must submit a signed document on Organization’s letterhead to the Director

of the City’s Department of Health and Human Services, who will forward it to the City’s

o)
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B. Any self-insurance program, self-insured retention, or
deductible must be separately approved in writing by the City’s Risk Manager or
his/her designee and shall protect the City, its Boards and Commission, and their
officials, employees and agents in the same manner and to the same extent as
they would have been protected had the policy or policies not contained retention
or deductible provisions. Each insurance policy shall be endorsed to state that
coverage shall not be reduced, non-renewed, or canceled except after thirty (30)
days prior written notice to the City, and shall be primary and not contributing to
any other insurance or self-insurance maintained by the City. Organization shall
notify the City in writing within five (5) days after any insurance required herein has
been voided by the insurer or cancelled by the insured.

C. Organization shall require that all contractors and
subcontractors that Organization uses in the performance of services under this
Contract maintain insurance in compliance with this Section unless otherwise
agreed in writing by the City’s Risk Manager or his/her designee.

D. Prior to the start of performance or payment of first invoice,
Organization shall deliver to the City certificates of insurance and required
endorsements for approval as to sufficiency and form. The certificate and
endorsements for each insurance policy shall contain the original signature of a
person authorized by that insurer to bind coverage on its behalf. In addition,
Organization shall, within thirty (30) days prior to expiration of this insurance,
furnish to the City certificates of insurance and endorsements evidencing renewal
of the insurance. The City reserves the right to require complete certified copies of
all policies of Organization and Organization’s contractors and subcontractors, at
any time. Organization shall make available to the City's Risk Manager or his/her
designee during normal business hours all books, records and other information
relating to the insurance coverage required herein.

E. Any modification or waiver of these insurance requirements

9
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shall only be made with the approval of the City's Risk Manager or his/her

2 designee. Not more frequently than once a year, the City’s Risk Manager or
3 his/her designee may require that Organization, Organization’s contractors and
4 subcontractors change the amount, scope or types of coverages if, in his or her
5 sole opinion, the amount, scope, or types of coverages are not adequate.
6 F. The procuring or existence of insurance shall not be
7 construed or deemed as a limitation on liability relating to Organization's
8 performance or as full performance of or compliance with the indemnification
9 provisions of this Contract.
10 Section 11.
. 11 A. Organization shall provide reports as required by the City and
%éié 12 HUD and as required in this Contract and applicable laws and regulations.
Eg;% 13 B. In addition to, and not in substitution for, other terms of this
%§§§ 14 Contract regarding the provision of services or the payment of operating costs for
%g%g 15 services pursuant to 24 CFR Part 582, and except as described in Section 11.C.
g%é% 16 below, Organization shall not:
585 17 1. Represent that it is, or may be deemed to be, a
18 religious or denominational institution or organization or an organization
19

op%tea for reliaious purposes that is supervised or controlled bx or in

s —
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(© provide religious instruction or counseling,
conduct religious worship or services, engage in religious
proselytizing, or exert other religious influence in the provision of

services or the use of facilities and furnishings;

3. In the portion of the facility used for services assisted in
whole or in part under this Contract or in which services are provided that
are assisted under this Contract, contain sectarian religious symbols or

decorations.

C. Organizations that are religious or faith-based are eligible, on
the same basis as any other organization, to participate in the Shelter Plus Care
program. However, an organization that participates in a HUD funded program
shall comply with the following provisions if it is deemed to be a religious or faith-

based organization.

1. Organization may not engage in inherently religious
activities, such as worship, religious instruction, or proselytization, as part of

the programs or services funded under this Contract.

If Organization conducts such activities, the activities must be
offered separately, in time or location, from the programs or services funded
under this Contract, and participation must be voluntary for the beneficiaries

of the HUD funded programs or services.

2. A religious or faith-based organization will retain its
independence from Federal, State, and local governments, and may
continue to carry out its mission, including the definition, practice, and
expression of its religious beliefs, provided that it does not use direct HUD
funds to support any inherently religious activities, such as worship,
religious instruction, or proselytization.

A religious or faith-based organization may use space in their
facilities to provide HUD funded services, without removing religious art,

11
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E. Organization shall execute a Certification Regarding
Debarment in the form shown on Attachment “H”.

F. Organization shall execute a Certification Regarding Lobbying
in the form shown on Attachment "I".

Section 12. Organization certifies that it has established a Drug-Free
Awareness Program in compliance with Government Code Section 8355, that it has
given a copy of said Program to each employee who performs services hereunder, that
compliance with the Program is a condition of employment, and that it has published a
statement notifying employees that unlawful manufacture, distribution, dispensation,
possession or use of a controlled substance is prohibited and action will be taken for
violation.

Section 13. The City shall facilitate the submission of all reports required
by HUD based on information submitted by Organization to the City. The City shall act
as the primary contact for Organization to HUD for services provided under this Contract.
The City shall facilitate directly to HUD the submission of any information related to all
financial and programmatic matters in this Contract, including but not limited to
reimbursements of grant funds, requests for changes to Organization’s budget and
requests for changes to Organization’s application for grant funds.

Section 14. All notices given under this Contract shall be in writing and
personally delivered or deposited in the U.S. Postal Service, certified mail, return receipt
requested, to the City at 2525 Grand Avenue, Long Beach, California 90815, Attn:
Homeless Services Officer, and to Organization at the address first stated above. Notice
shall be deemed given on the date personal delivery is made or the date shown on the
return receipt, whichever is earlier. Notice of change of address shall be given in the
same manner as stated for other notices.

Section 15. The City Manager or his/her designee is authorized to
administer this Contract and all related matters, and any decision of the City Manager or

his/her designee in connection with this Contract shall be final.
13
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IN WITNESS WHEREOF, the parties have executed this document with all

formalities required by law as of the date first stated above.
MENTAL HEALTH AMERICA OF LOS

ANGELES, a California nonprofit
corporation

I/ //9 2059 ByL,Q-M/ )@L&

Exentiye Vtﬁ - Pres!sent
y nn <
Type or Print Name
W’ q 72d)_9 By ).
; ) Secretary
_ Nadio P Sealing

(o

Type or Print Name»
“Organization”

CITY OF LONG BEACH, a municipal

corporatjon
Nh/ /9 2007 By ssistant City Manager
| B ekEdyrienmgesNT
TO SECTION 301 OF
“City” THE CITY CHARTER.

Approved as to form on t/ / /5 , 20?__7.

ROBERT E. SHANN@N, City Attarney

15
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Exhibit “A”




SHELTER PLUS CARE PROGRAM Exhibit A
SCOPE OF SERVICES

LEAD AGENCY:

City of Long Beach

Housing SEXAEXRMeEX Authority Bureau

B33 ExeanBind x Oexanst X0 521 E. 4th Street
Long Beach, CA 90802

Contact Person: MRiXieekEaeyY Darnisa Tyler
KX EB0BE (562) 570-6011
Fax (34605006346 (562) 499-1022

SUB-RECIPIENT/ SERVICE PROVIDER:

Mental Health Fe¥uzieNEN America of Los Angeles
AnkRsAngatEx Cosrik

HomalexxieeistanoexROOa® Housing & Community Development
XOORXRIRRXSOSDiKA 100 W. Broadway, Suite 5010

Long Beach, CA 80802

Contact Persons: GHIEXBeN®EP Robert Emerson
WY KE Xtk
NRAOETEX (562) 285-1330 ext 276
Fax XXIOPAGUXIXKX (562) 285-1334

I BACKGROUND:

In 1995 the City of Long Beach received a $870,000 grant from the
Department of Housing and Urban Development (HUD) under the Shelter
Plus Care (S+C) Tenant-based Rental Assistance Program. This grant will
allow the City to provide rental assistance to 25 households over a five-year
period. The target population for the S+C Program is homeless people, as
defined by HUD, who suffer from serious mental iliness which may include
substance abuse problems. The S$+C Program will be administered through
a coordinated effort between the City of Long Beach Housing Services and
Health and Human Services Bureaus and the Mental Health Association in
Los Angeles County (MHA) with MHA acting as the service provider.

il PROJECT PERFORMANCE EVALUATIONS:

On a monthly

basis the MHA shall provide an updated list of current
bl PranosT Y Y oy -~ ) ol —




Bureaus that summarizes the activities completed during the previous month
for each participant in accordance with services specified in the SCOPE OF
WORK (see below). The Health and Human Services Bureau must also
receive a report providing the dollar value of services provided by MHA staff
for the preceding month.

On an annual basis or more frequently if deemed necessary, the City may
conduct on site monitoring and evaluation of program performance
measuring accomplishments against the SCOPE OF WORK

fil.  SCOPE OF WORK

A

HOUSING

The City will administer and process payment of rental subsidies directly to
participating property owners on behalf of eligible S+C participants. MHA
will provide supportive services including housing assistance, case
management, money management, psychiatric services, and work training
through its existing Homeless Assistance Program (HAP).

Housing Assistance

MHA staff will use existing outreach services to establish relationships and
trust with homeless, mentally ill people who may benefit from the S+C
Program. MHA case managers will guide individuals through the entire
process of applying for S+C Tenant-based Rental Assistance (SC-TRA),
certificates and locating, securing, and maintaining a dwelling unit. With the
help of City staff, MHA staff will identify individuals that meet HUD's eligibility
requirements for the S+C Program. MHA staff will complete all
documentation required to confirm eligibility including verification of
homelessness, income level, and disability. Based on documentation
supplied by MHA staff, City staff will make the final eligibility determination
following HUD guidelines.

Once an individual has been awarded a SC-TRA certificate, MHA's case
managers will assist program participants in finding and maintaining
permanent housing. A primary resource during the housing search will be
the City’s monthly listing of landlords willing to accept tenants with S+C
certificates. MHA case managers will accompany individuals on trips to look
at prospective apartments, explain the TRA certificate to landlords and assist
individuals in filling out applications.

Once an individual has rented an apartment, the case manager will help plan
their move, which will include having the utilities turned on, purchasing
household items and helping them move in their new home. Individuals will
receive training from their case manager and through other services

2







Tenant Issues

All tenant issues including disputes with owners should be handled initially
by MHA staff. Any issue that cannot be resolved by MHA staff should
immediately be brought to the attention of City staff for resolution.

Termination of Assistance

Any participant who violates program requirements or conditions of
assistance may be terminated from the S+C Program. It is the duty of MHA
staff to notify the City in writing of any participant who has violated program
rules. City staff will examine all extenuating circumstances to determine if
the violations are serious enough to warrant termination. City staff will follow
HUD guidelines for due process in making a decision on whether to
terminate a participant. Any participant who drops out of the supportive
services program offered by the MHA will be terminated from the S+C
Program.

CASE MANAGEMENT

in addition to providing assistance in securing housing, MHA staff will
provide intensive case management and ongoing contact as individuals
make the transition from homelessness to their SC-TRA housing. Most of
the individuals to be served will have a multitude of service needs. Without
an integrated approach, many will not make a successful transition to stable
community living.

MHA's case managers will help clients develop and implement a customized,
integrated service plan. This plan is a detailed assessment of and outline
for meeting the individual's specific housing, financial, mental health, health,
living skills, money management and work training needs. In addition to the
housing assistance described above, MHA's case managers will help
individuals obtain financial and medical entitliements and access community
mental health and health resources. They will coordinate individuals’
involvement in MHA's other homeless services, such as money management
and psychiatric assessment, and connect them to MHA's spectrum of
rehabilitation services: job training and supported empioyment, recreational
activities, and a peer support program. The frequency of case management
contact is based on individual needs. Initially, most individuals will need
intensive assessment, and contact will occur daily. Throughout the project,
contact will occur at least weekly; case managers and individuals may meet
~ at MHA or the case manager will visit individuals in their apartments.

Psychiatric Services

MHA case managers will give individuals immediate access to one of their

4




most crucial service needs--treatment to control the symptoms of their
mental iliness. For many, the severe and debilitating symptoms of mental
iliness are a major factor perpetuating their homelessness.

MHA's part-time psychiatrist will conduct psychiatric assessments and
prescribe and monitor medications and side effects. The MHA will also pay
for start-up medication for people who would otherwise go without
medication until they qualify for public assistance.

Money Management

MHA staff will provide representative payee services and train participants
to manage their own money. The project’s money manager will serve as
representative payee for dually diagnosed individuals who are required by
the Social Security Administration to have a payee in order to receive
disability benefits as well as for individuals who request a representative
payee. Many project participants will have poor or no credit history, and the
MHA has found that having a payee, who will be responsible for making sure
rent and other bills are paid, often helps individuals obtain housing.

The money manager will also provide the participant training and coaching,
using the MHA's innovative three-phase money management approach. In
the first phase, the money manager will disburse all of the participant's
money. In the second phase, the individuals’ rent and utilities will be paid
through the program, while the manager teaches participants how to develop
a budget, open a checking account and shop. In the final phase, individuals
will be responsible for their own finances, with the money manager acting as
adviser.

Employment Rehabilitation and Jab Development

MHA case managers will prepare program participants to find and maintain
jobs in order to reduce their dependency on public and housing assistance.
The project will use the Boston University “choose, get, keep” model of
supported employment designed specifically to help mentally ill people
integrate into the work force. In the “choose” phase, program participants
have an employment plan and take classes on job search, interviewing
techniques and other topics to prepare them to enter the work force.
Participants will also be eligible to apply for the many in-house training
positions in clerical, janitorial and food service.

Once they are ready for community employment, the project’s job developer
will assist the participants in “getting” a job with community businesses.
Because many individuals will be new or returning to the work force, on-the-
job coaching and support are necessary to help individuals “keep” their jobs.
The job developer, as well as the case managers, will visit the participants
at their job to assist them in making the transition to employment.

5
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City of Long Beach - Shelter Plus Care
2008 Shelter Plus Care
Scope of Work

Agency: Mental Health America of Los Angeles  SPC 95

HUD Grant: CA0646C9D060801 CLB Contract:

Program Descriptions: Since its first Shelter Plus Care application in the City of Long Beach in
1995, Mental Health America of Los Angeles (MHALA) has, on behalf of the grantee, the City of
Long Beach, administered the Shelter Plus Care Tenant-based Rental Assistance grant
(CA16C606-029) for 25 (twenty-five) scattered units within the City of Long Beach. MHALA is now
proposing a one-year renewal for said contract amount of $327,000. MHALA's Village ISA
(Integrated Services Agency), located in downtown area of the City of Long Beach, continues to
commit to providing comprehensive supportive services for the target population, homeless adults
with severe and persistent mental illness.

# Outcomes/Performance Measures

1 {70% of participants who exited the program remained in permanent housing for 6 months or
more and those who did not exit stayed longer than 6 months in the permanent housing

program.
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elLogic Model™

TR Frad

Construction Type:

Applicant Name:Lity of Long Beach - DHHS

Project Name:

SPC 95

Project Type:

Shelter Plus Care

HUD Program:
Period:
Start Date:

Continuum of Care

US Department of Housing and Urban Development
OMB Approval 2535-0114 exp. 2008 Pending

Component Name:

{HUD. |  Policy - Problem; Need ervices’
Goals | Priority’ | Situation+ | ./Activities/Outputs e Hor
1 2 3 5 7
Policy Planning Programming . “I'y1D. impact _Pre_ ]| ‘Post’ | YTD Accountability
B.3 F.4 Homeless Case Management — All Participants Homeless participants moved Participants
C.2 F.e | individuals lack the 25 | [ to permanent housing — All 25 | ] A. Tools for Measurement
Kill i -
Cc4 F.7 aidlosthaer:drézztrrrg:zs Mental health services — All Participants Homeless persons residing in Participants Database
D.3 needed to oblain 25| | permanent supportive housing ™5 | | Plans’
and maintain self- |Employment assistance — All Participants Homeless participants obtained Participants
sufficiency. 6 l } employment — All 5 l l
#N/A #N/A 1
| ] l l B. Where Data Maintained
#N/A #N/A Agency database
] I ] | Individual case records
#N/A #N/A
#N/A #N/A ;
] l | l C. Source of Data
#N/A #N/A HMIS .
| [ | | Progress reports
#N/A #N/A i
#N/A #N/A :
| | I | D. Frequency of Collection
#N/A #N/A Upon incident
| | | | Monthly
#N/A #N/A
#NIA #N/A i
[ [ | | E. Processing of Data
#N/A #N/A Relational database
#N/A #N/A
#N/A #N/A
#N/A #N/A !
1 | 1 1 |
#N/A #N/A
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§581.13

if no completed applications or re-
quests for extensions have been re-
ceived by HHS within 90 days from the
date of the last expression of interest,
disposal may proceed in accordance
with applicable law.

§581.13 Waivers.

The Secretary may waive any re-
quirement of this part that is not re-
guired by law, whenever it is deter-
mined that undue hardship would re-
sult from applying the requirement, or
where application of the requirement
would adversely affect the purposes of
the program. Each waiver will be in
writing and will be supported by docu-
mentation of the pertinent facts and
groands. The Secretary pericdically
will publish notice of granted waivers
in the FEDERAL REGISTER.

PART 582—SHELTER PLUS CARE
Subpart A—General

Sec.
582.1 Purpose and scope,
582.5 Definitions.

Subpart B—Assisiance Provided

582,100 Program compeonent descriptions.

582.105 Rental assistance amounts and pay-
ments,

582.110 Matching requirements.

582.115 Limitations on assistance.

582.120 Consolidated plan.

Subpart C—Application and Grant Award

582.200 Application and grant award.
582.230 Hnvironmental review.

Subpart D—Program Requirements

582.300 General operation.

582.3050 Housing quality standards; rent rea-
sonableness.

582.310 Resident rent.

582.315 Occupancy agreeients.

582.320 Termination of assistance Lo partici-
pants.

582.325 Outreach activities.

582,330 Nondiscrimination and equal oppor-
tunity requirements.

582.335 Displacement, relocation, and real
property acquisition.

582.340 Other Federal requirements.

Subpart E—Administration
582.400 CGrant agreement.

582.405 Program changes.
582.410 Obligation and deobligation of funds.

24 CFR Ch. V (4-1-D8 Edition)

AUTHORITY: 42 U.8.C. 3535(d) apd 11403
114070,

SOUERCE: 58 FR 13892, Mar. 15, 1993, unless
otherwise noted.

Subpart A—General

§582.1 Purpose and scope.

(a} General. The Shelter Plus Care
program (S+C) is authorized by title
IV, subtitle F, of the Stewart B.
McKinney Homeless Assistance Act
(the McKinney Act) {42 U.5.C. 11403~
11407h). S+C i= designed to link rental
assistance to supportive services for
hard-to-serve homeless persons with
disabilities (primarily those who are
seripusly mentally ill; have chronic
problems with alcohol, drugs, or both;
or have acguired immunodeficiency
syndrome (AIDS) and related diseases)
and their families. The program pro-
vides grants to be used for rental as-
sistance for permanent housing for
homeless persons with disabilities.
Rental assistance grants must be
matched in the aggregate by sup-
portive services that are equal in value
to the amount of rental assistance and
appropriate to the needs of the popu-
lation to be served. Recipients are cho-
sen on & competitive basis nationwide.

(b} Components. Rental assistance is
provided through four components de-
scribed in §582.100. Applicants may
apply for assistance under any one of
the four components, or & combination.

[58 FR 13892, Mar. 15, 1993, as amended at 61
FR 51169, Sept. 30, 19963

§582.5 Definitions.

The terms Fair Market Rent (FMR),
HUD, Public Housing Agency (PHA), In-
dian Housing Authority (IHA), and Sec-
retary are defined in 24 CFR part 5.

As used in this part:

Acquired immunodeficiency syndrome
(AIDS) and related diseases has the
meaning given in section 853 of the
AIDS Housing Opportunity Act (42
U.8.C. 12902).

Applicant has the meaning given in
section 462 of the McKinney Act (42
T.S8.C. 11403g).

Eligible person means a homeless per-
son with disabilities (primarily persons
who are seriously mentally ill; have
chronic problems with aleohol, drugs,
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or both; or have AIDS and related dis-
eases) and, if also homeless, the family
of such a person. To be eligible for as-
sistance, persons must be very low in-
come, except that low-income individ-
nals may be assisted under the SRO
component in accordance with 24 CFR
813.1056(b).

Homeless or homeless individual has
the meaning given in sectien 103 of the
McKinney Act (42 U.8.C. 11302).

Indian fribe has the meaning given in
section 102 of the Housing and Commu-
nity Development Act of 1974 (42 U.S.C.
5302).

Low-income means an annual income
not in excess of 80 percent of the me-
dian income for the area, as deter-
mined by HUD. HUD may establish in-
come limits higher or lower than 80
percent of the median income for the
area on the hasis of its finding that
such variations are necessary because
of the prevailing levels of construction
costs or unusually high or low family
incomes.

Nonprofit organization has the mean-
ing given in section 104 of the Cran-
ston-Gonzalez  National  Affordable
Housing Act (42 U.S.C. 12704). The term
nonprofit organization also includes a
community mental health center es-
tablished as a public nonprofit organi-
zation.

Participent means an eligible person
who has been selected to participate in
S+C.

Person with disabilities means a house-
hold composed of one or more persons
at least one of whom is an adult who
has a disability.

(1) A person shall be considered to
have a disability if such person has a
physical, mental, or emotional impair-
ment which is expected to be of long-
continued and indefinite duration; sub-
stantially impedes his or her ability to
live independently; and is of such a na-
ture that such ability could be im-
proved by more suitable housing condi-
tions.

(2} A person will also be considered to
have a disability if he or she has a de-
velopmental disability, which is a se-
vere, chronic disability that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments,

(11) Is manifested before the person
attains age 22;

(iii) Is likely to continue indefi-
nitely;

(iv) Results in substantial functional
limitations in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;

(B) Receptive and expressive lan-
guage;

(C) Liearning;

(D) Mohility;

(E) Self-direction:

(F) Capacity for independent living;
and

(G) Beonomic self-sufficiency; and

(v) Reflects the person’s need for a
combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services which are
of lifelong or extended duration and are
individually plahned and coordinated.

(3) Notwithstanding the preceding
provisions of this definition, the term
person with disabilities includes, except
in the case of the SRO component, two
or more persons with disabilities living
together, one or more such persons liv-
ing with another person who is deter-
mined to be important to their care or
well-being, and the surviving member
or members of any household described
in the first sentence of this definition
who were living, in a unit assisted
under this part, with the deceased
member of the household at the time of
his or her death. (In any event, with re-
spect to the surviving member or mem-
bers of a household, the right to rental
assistance under this part will fermi-
nate at the end of the grant period
under which the deceased member was
a participant.)

Recipient means an applicant ap-
proved to receive a S+C grant,

Seriously mentally ill has the meaning
given in section 462 of the McKinney
Act (42 1.5.C. 11403g).

Single room occupancy (SRO} housing
means a unit for occupancy by one per-
gon, which need not but may contain
food preparation or sanitary facilities,
or both.

Sponsor means a nonprofit organiza-
tion which owns or leases dwelling
units and has coniracts with a recipi-
ent to make such units available to eli-
gible homeless persons and receives
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§582.100

rental assistance payments under the
SRA component.

State has the meaning given in sec-
tion 462 of the McKinney Act (42 U.5.C.
11403g).

Supportive service provider, or service
provider, means a person or organiza-
tion licensed or otherwise qualified to
provide supportive services, either for
profit or noi for profit.

Supportive services means assistance
that—

(1) Addresses the special needs of eli-
gible persons; and

(2) Provides appropriate services or
assists such persons in obtaining ap-
propriate services, including health
care, mental health treatment, alcchol
and other substance abuse services,
child care services, case management
services, counseling, supervision, edu-
cation, job training, and other services
essential for achieving and maintain-
ing independent living.

(Inpatient acute hospital care does not
qualify as a sapportive service.).

Unit of general local government has
the meaning given in section 102 of the
Housing and Community Development
Act of 1974 (42 U.8.C. 5302).

Very low-income means an annual in-
come not in excess of 50 percent of the
median income for the area, as deter-
mined by HUD, with adjustments for
smaller and larger families. HUD may
establish income limits higher or lower
than 50 percent of the median income
for the area on the basis of its finding
that such variations are necessary be-
cause of unusually high or low family
incomes.

[61 FR 51169, Sept. 30, 1996; 62 F'R 13539, Mar.
21, 18971

Subpart B—Assistance Provided

§582.100 Program component descrip-
tions.

(a) Tenant-based rental assistance
(TRA). Tenant-based rental assistance
provides grants for rental assistance
which permit participants t¢ choose
housing of an appropriate size in which
to reside. Participants retain the rent-
al asgistance if they move. Where nec-
essary to facilitate the coordination of
supportive services, grant recipients
may require participants to live in a

24 CFR Ch. V (4-1-08 Edition)

specific area for their entire period of
participation or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Recipients may not de-
fine the area in a way that violates the
Fair Housing Act or the Rehabilitation
Act of 1973. The term of the grant be-
tween HUD and the grant recipient for
TRA is five years.

(b)Y Project-based 7rental assistance
(PRA). Project-based rental assistance
provides grants for rental assistance to
the owher of an existing structure,
where the owner agrees to lease the
subsidized units to participants. Par-
ticipants do not retain rental assist-
ance if they move, Rental subgidies are
provided to the owner for a period of ei-
ther five or ten years, Teo qualify for
ten years of rental subsidies, the owner
must complete at least $3,000 of eligible
rehabilitation for each unit (including
the unit’s prorated share of work to be
accomplished on common areas or sys-
tems), to make the structure decent,
safe and sanitary. This rehabilitation
must he completed with in 12 months
of the grant award.

(¢) Sponsor-bused rental assisiance
(SRA). Sponsor-based rental assistance
provides grants for rental assistance
through contracts between the grant
recipient and sponsor organizations. A
Sponsor may be a private, nonprofit or-
ganization or a community mental
health agency egtablished as a public
nonprofit organization, Participants
reside in housing ownhed or leased by
the sponsor. The term of the grant be-
tween HUD and the grant recipient for
SRA is five years.

(d) Moderate rehabilitation for single
room occupancy dwellings (SRO). {1) The
SRO component provides grants for
rental assistance in connection with
the moderate rehabilitation of single
room  occupancy housing units. Re-
sources to initially fund the cost of re-
habilitating the dwellings must be ob-
tained from other sources. However,
the rental assistance covers operating
expenses of the rehabilitated SRO units
occupied by homeless persons, includ-
ing debt service to retire the cost of
the moderate rehabilitation over a ten-
year period.

(2) SRO housing must be in need of
moderate rehabilitation and must meet
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the requirements of 24 CFR 882.803(a).
Costs associated with rehabilitation of
common areas may be included in the
caiculation of the cost for assisted
units based on the proportion of the
number of unhits to be assisted under
this part to the total number of units,

(3} 8RO assistance may alsc be used
for efficiency units selected for reha-
bilitation under this program, but the
gross rent (contract rent plus any util-
ity allowance) for those units will be
no higher than for SRO units (i.e., 75
percent of the 0-bedroom Moderate Re-
habilitation Fair Market Rent).

(4) The requirements regarding main-
tenance, operation, and inspections de-
seribed in 24 CFR  882.806(b)4) and
882.808(n) must be met.

(5} Governing regulations. Except
where there is a conflict with any re-
quirement under this part or where
specifically provided, the SRO compo-
nent will be governed by the regula-
tions set forth in 24 CFR part 882, sub-
part H.

§582.106 Rental assistance amounts

and payments,

{a) Eligible activity. S+C grants may
be used for providing rental assistance
for housing occupied by participants in
the program and administrative costs
as provided for in paragraph {e) of this
section, except that the housing may
not bhe currently receiving Federal
funding for rental assistance or oper-
ating costs under other HUD programs.
Recipients may design a housing pro-
gram that includes a range of housing
types with differing levels of sup-
portive services. Rental asgistance may
include security deposits on units in an
amount up to one month’s rent.

(b) Amount of the grant. The amount
of the grant is based on the number
and size of units proposed by the appli-
cant to be assisted over the grani pe-
riod. The grant amount is caleulated
by multiplying the number of units
proposed times the applicable Fair
Market Rent (FMR) of each unit times
the term of the grant,

(c) Payment of grant. (1) The grant
amount will be reserved for rental as-
sistance over the grant period. An ap-
plicant’s grant request is an estimate
of the amount needed for rental assist-
ance. Recipients will make draws from

§582.105

the reserved amount to pay the actual
costs of rental assistance for program
participants. For TRA, on demonstra-
tion of need, up to 25 percent of the
total rental assistance awarded may be
spent in any one of the five years, or a
higher percentage if approved by HUD,
where the applicant provides evidence
satisfactory to HUD that it is finan-
cially committed to providing the
housing assistance described in the ap-
plication for the full five-year period.

(2} A recipient must serve at least as
many participants as shown in its ap-
plication. Where the grant amount re-
served for rental assistance over the
grant period exceads the amount that
will be needed to pay the actual costs
of rental assistance, due to such factor
as contract rents being lower than
FMRs and participants are being able
to pay a portion of the rent, recipients
may use the remaining funds for the
costs of administering the housing as-
sistance, as described in paragraph (e)
of this section, for damage to property,
as described in paragraph (f) of this
section, for covering the costs of rent
increases, or for serving a great num-
ber of participants.

(d) Vacancies. (1) II a unit assisted
under this part is vacated before the
expiration of the ccocupancy agreement
described in §582.315 of this part, the
assistance for the unit may continue
for a maximum of 30 days from the end
of the month in which the unit was va-
cated, uniess occupied by another eligi-
ble person. No additional assistance
will be paid until the unit is occupied
by another eligible person.

(2) As used in this paragraph (d), the
term ‘‘vacate’’ does not include brief
periods of inpatient care, not to exceed
90 days for each occurrence.

{e) Administrative costs. (1) Up to eight
percent of the grant amount may be
used to pay the costs of administering
the housing assistance. Recipients may
contract with another entity approved
by HUD to administer the housing as-
sistance,

(2} Kligible administrative activities
incluade processing rental payments to
landlords, examining participant in-
come and family composition, pro-
viding housing information and assist-
ance, inspecting units for compliance
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§582.110

with housing quality standards, and re-
ceiving into the program new pariici-
pants. This administrative allowance
does not include the cost of admin-
istering the supportive services or the
grant (e.g., costs of preparing the appli-
cation, reports or audits reguired by
HUD;, which are not eligible activities
under a 8+C grant.
(f) Property damage. Recipients may
A Fe T b aey e r

24 CFR Ch. V (4-1-08 Edition)

(3) The wvalue of time and services
contributed by volunteers at the rate
of 510.00 an hour, except for donated
professional services which may be
counted at the customary charge for
the service provided (professional serv-
jices are services ordinarily performed
by donors for payment, such as the
services of health professionals, that
are equivalent to the services they pro-
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he volantary for the beneficiaries of
the HUD-funded programs or services.

{3) A religious organization that par-
ticipates in the S+C program will re-
tain its independence from Fedseral,
State, and local governments, and may
continue to carry out its mission, in-
cluding the definition, practice and ex-
pression of its religious beliefs, pro-
vided that it does not use direct S+C
funds to support any inherently reli-
gious activities, such as worship, reli-
gious instruction, or proselytization.
Among other things, faith-based orga-
nizations may use space in their facili-
ties to provide S+C-funded services,
without removing religious art, icons,
scriptures, or other religious symbols.
In addition, an S+C-funded religious or-
ganization retains its authority over
its internal governance, and it may re-
tain religious terms in its organiza-
tion's name, select its board members
on a religious basis, and include reli-
gious references in its organization’s
mission statements and other gov-
erning documents.

{4} An organization that participates
in the S+C program shall not, in pro-
viding program assistance, discrimi-
nate against a program beneficiary or
prospective program beneficiary on the
basis of religion or religious belief.

(5) If a State or local government vol-
untarily contributes its own funds to
supplement federally funded activities,
the State or local government has the
option to segregate the Federal funds
or cormmingle them. However, il the
funds are commingiled, this section ap-
plies to all of the commingled funds.

(d) Maintenance of effori. No assist-
ance received under this part (or any
State or local government funds used
to supplement this assistance) may be
used to replace funds provided under
any State or local government assist-
ance programs previously used, or des-
ignated for use, to asgist persons with
disabilities, homeless persons, or
homeless persons with disabilities.

[58 FR 13893, Mar. 15, 1993, as amended at 68
FR 56407, Sept. 30, 2003]

§582.120 Consolidated plan.

(a) Applicants that are States or units
of genercl local government. The appli-
cant must have a HUD-approved com-
plete or abbreviated consolidated pian,

§582.120

in accordance with 24 CFR part 91, and
must submit a certification that the
application for funding is consistent
with the HUD-approved consolidated
plan. Funded applicants must certify in
a grant agreement that they are fol-
lowing the HUD-approved consolidated
plan. If the applicant is a State, and
the project will be located in a unit of
general local governmment that is re-
quired to have, or has, a complete con-
solidated plan, or that is applying for
Shelter Plus Care assistance under the
same Notice of Fund Availability
(NOFA) and will have an abbreviated
consolidated plan with respect to that
application, the State also must sub-
mit a certification by the unit of gen-
eral local government that the State’s
application is consistent with the unit
of general local government's HEUD-ap-
proved consolidated plan.

(b) Applicants that are not Sitates or
units of general local government, The
applicant must submit a certification
by the jurisdiction in which the pro-
posed project will be located that the
jurisdiction is following its HUD-ap-
proved consolidated plan and the appli-
cant’s application for funding is con-
sistent with the jurisdiction’s HUD-ap-
proved consolidated plan, The certifi-
cation must be made hy the unit of
general local government or the State,
in accordance with the consistency cer-
tification provisions of the consoli-
dated plan regulations, 24 CFR part 91,
subpart F.

{c) Indian tribes and the Insular Areas
of Guam, the U.S. Virgin Islands, Amer-
ican Samoa, and the Northern Mariana
Islands. These entities are not required
to have a consplidated plan or to make
consolidated plan certifications. An ap-
plication by an Indian tribe or other
applicant {or a project that will be lo-
cated on a reservation of an Indian
tribe will not require a certification by
the tribe or the State. However, where
an Indian tribe is the applicant for a
project that will not be located on a
reservation, the reguirement for a cer-
tification under paragraph (b) of this
section will apply.

(d) Timing of consolidated plan certifi-
cation submissions. Unless otherwise set
forth in the NOFA, the required certifi-
cation that the application for funding
is consistent with the HUD-approved
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§582.200

consolidated plan must be submitted
by the funding application submission
deadline announced in the NOFA.

[60 FR 16379, Mar. 30, 1595]

Subpart C—Application and Grant
Award

§582.200 Application and grant award.

(a) Review. When funds are made
available for assistance, HUD will pub-
lish a notice of fund availability in the
FEDERAL REGISTER in accordance with
the requirements of 24 CFR part 4. Ap-
plications will be reviewed and
screened in accordance with the guide-
lines, rating criteria and procedures
published in the notice.

(b) Rating criteric. HUD will award
funds based on the criteria specified in
gection 455(a)1) through (8) of the
McKinney Act (42 U.8.C. 11403d(1)—
11403d(8)) and on the following criteria
aubthorized by section 455(a)9) of the
MecKinney Act (42 U.S.C. 114034(9)):

(1) The extent to which the applicant
has demonstrated coordination with

24 CER Ch. V (4-1-08 Edition)

nent. For activities under a grant to a
PHA that generally would be subject to
review under part 58, IUD may make a
finding in accordance with §58.11(d) and
may itself perform the environmental
review under the provisions of part 50
of this title if the recipient PHA ob-

jects in writing to the responsible enti-

ty's performing the review under part
58, Irrespective of whether the respon-
sible entity in accord with part 58 {or

nther ] Btore Tneal borivate a [}3@ el

HUD in accord with part 50) performs
the environmental review, the recipi-
ent shall supply all available, relevant
information necessary for the respon-
sible entity (or HUD, if applicable) to
perform for each property any environ-
mental review required by this part.
The recipient also shall carry out miti-
gating measures required by the re-
sponsible entity (or HUD, if applicable)
or select alternate eligible property.

HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement

(EIS).

(b) The recipient, its project partners

A1V PGAVHES

Y gty

ture that such ability could be im-
proved by more suitable housing condi-
tions.

(2} A person will also be considered to
have a disability if he or she has a de-
velopmental disability, which is a se-
vere, chronic disability that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments,

Single room occupancy (SRO} housing
means a unit for occupancy by one per-
gon, which need not but may contain
food preparation or sanitary facilities,
or both.

Sponsor means a nonprofit organiza-
tion which owns or leases dwelling
units and has coniracts with a recipi-
ent to make such units available to eli-
gible homeless persons and receives
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of not less than one homeless indi-
vidual or formerly homeless individual
on the board of diresctors or other
equivalent policy-making entity of the
recipient, to the extent that the entity
considers and makes policies and deci-
gsions regarding any housing assisted
under this part or services for the par-
ticipants, This requirement is waived if
the applicant is unable to meet the re-
quirement and presents a plan, which
HUD approves, to otherwise consult
with homeless or formerlty homeless in-
dividuals in oconsidering and making
such policies and decisions. Participa-
tion by such an individual who also is
a participant under the program does
not constitute a conflict of interest
under §582.340(b) of this part.

(2) To the maximum extent prac-
ticable, each recipient must involve
homeless individuals and families,
through employment, volunteer serv-
ices, or otherwise, in constructing or
rehabilitating housing assisted under
this part and in providing supportive
services required under §582.215 of this
part.

(b) Ongoing assessment of housing and
supportive services. Each recipient of as-
sistance must conduct an ongoing as-
sessment of the housing assistance and
supportive services required by the par-
ticipants, and make adjustments as ap-
propriate.

(c) Adequate supportive services. Each
recipient must assure that adeguate
supportive services are available to
participants in the program.

(d) Records and reports. (1) Fach re-
cipient must keep any records and,
within the timeframe required, make
any reports (including those pertaining
to race, ethnicity, gender, and dis-
ability status data) that HUD may re-
quire.

(2) Bach recipient must keep on file,
and make available to the public on re-
guest, a description of the procedures
used t0 select sponsors under the SRA
component and buildings under the
SRO, SRA, and PRA components.

(3) Each recipient must develop, and
make available to the public upon re-
quest, its procedures for managing the
rental housing assistance funds pro-
vided by HUD. At a minimum, suach
procedures must describe how units
will be identified and selected; how the

245

responsibility for inspections will he
handled; the process for deciding which
unit a participant will occupy; how
participants will be placed in, or as-
sisted in finding appropriate housing;
how raent caleutations will be made and
the amount of rental assistance pay-
ments determined; and what safeguards
will be used to prevent the misuse of
funds.

(Approved by the Office of Management and
Budget under control number 2506-0118)

[58 FR 13892, Mar. 15, 1983, as amended at 61
FR 51171, Sept. 30, 1996]

§582.305 Housing gquality standards;
rent reasonableness.

(&) Housing quality standards. Housing
assisted under this part must meet the
applicable housing quality standards
(HQS) under §982.401 of this title—ex-
cept that §962.401(j) of this title does
not apply and instead part 35, subparts
A, B, KX and R of this title apply—and,
for SRO under §882.803(h) of this title.
Before any assistance will be provided
on behalf of a participant, the recipi-
eni, or.another entity acting on behalf
of the recipient (other than the owner
of the housing}, must physically in-
spect each unit to assure that the unit
meets the HQS. Assistance will not be
provided for units that fail to meet the
HQ@S, unless the owner corrects any de-
ficiencies within 30 days from the date
of the lease agreement and the recipi-
ent verifies that all deficiencies have
been corrected. Recipients must also
inspect all units at least annually dur-
ing the grant pericd to ensure that the
units continue to meet the HQS.

(b) Rent reasonableness, HUD will only
provide assistance for a unit for which
the rent is reasonable. For TRA, PRA,
and SRA, it is the responsibility of the
recipient to determine whether the
rent charged for the unit receiving
rental assistance is reasonable in rela-
tion to rents being charged for com-
parable unagsisted units, taking into
account the location, size, type. gual-
ity, amenities, facilitieg, and manage-
ment and maintenance of each unit, as
well as not in excess of rents currently
being charged by the same owner for
comparable unassisted units. For SRO,
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rents are calculated in accordance with
24 CFR 882.805(g}.

(56 FR 13892, Mar. 15, 1993, as amended at 6l
FR 51171, Sept. 30, 1996: 64 FR 50226, Sept. 15,
1999]

§582.310 Resident rent.

(ay Amount of rent. Each participant
must pay rent in accordance with sec-
tion 3(aX1) of the U.S. Housing Act of
1937 (42 U.8.C. 1437a(a)(d)), except that
in determining the rent of a person oc-
cupying an intermediate care facility
assisted under title XIX of the Social
Security Act, the gross income of this
person is the same as if the person were
being assisted under title XVI of the
Social Security Act.

(b} Calculating income. (1) Income of
participants must be calculated in ac-
cordance with 24 CFR 5.609 and 2¢ CFR
5.611(a).

(2) Recipients must examine a par-
ticipant's income initially, and at least
annually thereafter, to determine the
amount of rent payablie by the partici-
pant. Adjustments to a participant’s
rental payment must be made as nec-
essary.

(3) As a condition of participation in
the program, each participant must
agree to supply the information or doc-
umentation necessary to verify the
participant’s income. Participants
must provide the recipient information
at any time regarding changes in in-
come or other circumstances that may
result in changes to a participant's
rental payment.

[66 FR 6225, Jan. 19, 2001]

24 CFR Ch. V (4-1-08 Edition)

§582.320 Termination of assistance to
participants.

(a) Termination of assistance. The re-
cipient may terminate assistance to a
participant who viclates program re-
guirements or conditions of occupancy.
Recipients must exercise judgment and
examine all extenuating circumstances
in determining when violations are se-
rious encugh to warrant termination,
so that a participant’s assistance is
terminated only in the most severe
cases. Recipients are not prohibited
from resuming assistance to a partici-
pant whose assistance has been termi-
nated.

(b) Due process. In terminating assist-
ance to a participant, the recipient
must provide a formal process that rec-
ognizes the rights of individuals receiv-
ing assistance to due process of law.
This process, at a minimum, must con-
sist of:

(1) Written notice to the participant
containing a clear statement ol the
reasons for termination;

(2) A review of the decision, in which
the participant is given the oppor-
tunity to present written or oral objec-
tions before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(3) Prompt written notice of the final
decision to the participant.

§582.825 Outreach activities.

Recipients must use their best efforts
to ensure that eligible hard-to-reach
persons are served hy S+C. Recipients
are expected to make sustained efforts
I‘p_ sneacs alicthle narenns sn that thew
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§582.330 Nondiscrimination and equal
opportunity reguirements.

(a) General. Recipients may establish
a preference as part of their admissions
procedures for one or more of the
statutorily targeted populations (i.e.,
seriously mentally ill, alcohol or sub-
stance abusers, or persons with AIDS
and related diseases). However, other
eligible (disabled homeless persons
must be considered for housing de-
signed for the target population unless
the recipient can demonstrate that
there is sufficient demand by the tar-
get population for the units, and other
eligible disabled homeless persons
would not benefit from the primary
supportive services provided.

(b) Compliance with reguirements, (1)
In addition to the nondiscrimination
and equal opportunity requirements
set forth in 24 CFR part 5, recipients
serving a designated population of
homeless persons must, within the des-
ignated population, comply with the
prohibitions against discerimination
against handicapped individuals under
section 503 of the Rehabilitation Act of
1973 (2% U.8.C. 794) and implementing
regulations at 41 CFR chapter 60-741.

(2) The nondiscrimination and egual
opportunity requirements set forth at
part 5 of this title are modified as fol-
iows:

(i) The Indian Civil Rights Act (25
U.8.C. 1301 ef seq.) applies to tribes
when they exercise their powers of self-
government, and to IHAs when estab-
lished by the exercise of sach powers.
When an THA is established under
State law, the applicability of the In-
dian Civil Rights Act will be deter-
mined on a case-by-case basis. Projects
subject to the Indian Civil Rights Act
must be developed and operated in
compliance with its provisions and all
implementing HUD reguirements, in-
stead of title VI and the Fair Housing
Act and their implementing regula-
tions.

(ii) [Reserved]

(c) Affirmative outreach. (1) If the pro-
cedures that the recipient intends to
use to make known the availability of
the program are unlikely to reach per-
sons of any particular race, color, reli-
gion, sex, age, national origin, familial
status, or handicap who may gualify
for assistance, the recipient must es-

tablish additional procedures that will
ensure that interested persons can ob-
tain information concerning the assist-
ance.

(2) The recipient must adopt proce-
dures to make awvailable information
on the existence and locations of facili-
ties and services that are accessible to
persons with a handicap and maintain
evidence of implementation of the pro-
cedures. :

(d) The accessibility requirements,
reasonable modification, and accom-
modation requirements of the Pair
Housing Act and of section 504 of the
Rehabilitation Act of 1973, as amended.

[58 FR 13802, Mar. 15, 1883, as amended at 61
FR 5210, Feb. 9, 1996]

§582.335 Displacement, relocation, and
real property acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of this part, recipients must as-
sure that they have taken all reason-
able steps to minimize the displace-
ment of persons (families, individuals,
businesses, nonprofit organizations,
and farms) as a result of supportive
housing assisted under this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with, the requirements of the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970
(URA) (42 T.S8.C. 4601-4655) and imple-
menting regulations at 4% CFR part 24.

(c) Real property acquisition reguire-
ments. The acquisition of real property
for supportive housing is subject to the
URA and the requirements described in
49 CFR part 24, subpart B.

(d) Responsibility of recipient. (1) The
recipient must certify (i.e., provide as-
surance of compliance) that it will
comply with the URA, the regulations
at 49 CFR part 24, and the requirements
of this section, and must ensure such
compliance notwithstanding any third
party’'s contractual obligation to the
recipient to comply with these provi-
sions.

(2) The cost of required relocation as-
sistance is an eligible project cost in
the same manner and to the same ex-
tent as other project costs. Such costs

247

ATTACHMENT ...,

PAGE _\C... OF ..\ PAGES




e r—

§5B82.335

also may be paid for with local public
funds or funds available from other
sources.

(3) The recipient must maintain
records in sufficient detail to dem-
onstrate compliance with provisions of
this section.

(&) Appeals. A person who disagrees
with the recipient’s determination con-
cerning whether the person qualifies as
a “‘displaced person,” or the amount of
relocation assistance for which the per-
son is eligible, may file a written ap-
peal of that determination with the re-
cipient. A low-income person who is
dissatisfied with the recipient’s deter-
mination on his or her appeal may sub-
mit a written request for review of that
determination to the HUD field office.

(1) Definition of displaced person. (1)

For purposes of this section, the term -

‘‘displaced person’ means a person
(family, individual, business, nonprofit
organization, or farm) that moves from
real property, or moves personal prop-
erty from real property permanently as
a direct result of acquisition, rehahili-
tation, or demolition for supportive
housing project assisted under this
part. The term ‘‘displaced person” in-
cludes, but may not be limited to:

(i) A person that moves permanently
from the real property after the prop-
erty owner (or person in control of the
site) issunes a vacate notice or refuses
to renew an expiring lease, if the move
occurs on or after:

(A) The date that the recipient sub-
mits to HUD an application for assist-
ance that is later approved and funded,
if the recipient has control of the
project site; or

(B) The date that the reciplent ob-
tains control of the project site, if such
control is obtained after the submis-
sion of the application to HUD.

{iiy Any person, including a person
who moves before the date described in
paragraph (f){1)i) of this section, if the
recipient or HUD determines that the
displacement resuited directly from ac-
quisition, rehabilitation, or demolition
for the assisted project.

(iil) A tenant-occupant of a dwelling
unit who moves permanently from the

g‘j,ng:[comnlg 'Pn

24 CFR Ch. V (4-1-08 Edition)

provided written notice offering him or
her the opportunity to lease and oc-
cupy a suitable, decent, safe and sani-
tary dwelling in the same building/
complex, under reasonable terms and
conditions, upon completion o©of the
project. Such reasonable terms and
conditions must include a monthly
rent and estimated average monthly
utility costs that do not exceed the
greater of:

(A) The tenant’s monthly rent before
the initiation of negotiations and esti-
mated average utility costs, or

(B) 30 percent of gross household in-
come. If the initial rent is at or near
the maximum, there must be a reason-
able basis for conciuding at the time
the project is initiated that future rent
increases will be modest.

(iv) A tenant of a dwelling who is re-
guired to relocate temporarily, but
does not return to the building/com-
plex, if either:

(A) A temant is noi offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation, or

(B) Other conditions of the tem-
porary relocation are not reasonable.

(v) A tenant of a dwelling who moves
from the Dbuilding/complex perma-
nently after he or she has been re-
guired to move to another unit in the
same building/complex, if either:

(A) The tenant is not offered reim-
bursement for all reasonable out-of-
pocket expenses incurred in connection
with the move; or

(B) Other conditions of the move are
not reasonahble.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, a per-
son does not gualify as a “*displaced
person’’ (and is not eligible for reloca-
tion assistance under the URA or this
section), if:

(i) The person has been evicted for se-
rious or repeated viclation of the terms
and conditions of the lease or occou-
pancy agreement, violation of applica-
ble Federal, State, or local or tribal
law, or other good cause, and HUD de-

tar ¢s that the eviction was hotun- _______

‘
i

ol P R T Lsiaton JEES -
i =y ' ii

]



Ofc. of Asst. Secy., Comm. Pianning, Develop., HUD §582.340

(ii) The person mqveld into the prop- (Cost Principles Applicable to Grants,
erts'r after the subml_ssmn of the appli- Contracts and Other Agreements with
cation and, before signing a lease and Nonprofit Institutions) apply to the ac-

commencing occupancy. was provided gemtancy and wse.of asgistance hy pric

other entities serving homeless persons
in the planning and operation of the
project, to the extent practicable;

¢2) Extent to which the project tar-
gets homeless persons living in emer-
gency shelters, supportive housing for
homeless persons, or in places not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings;

(3) Quality of the project; and

(4) Bxtent to which the program will
serve homeless persons who are seri-
ously mentally ill, have chronic alco-
hol andior drug abuse problems, or
have ATDS and related diseases.

(Approved by the Office of Management antd
Budget under control number Z506-0118)

{61 FR 51170, Sept. 30, 1996]

§582.230 Environmental review.

(a) Activities under this part are sub-
ject to HUD environmental regulations
in part 58 of this title, except that HUD
will perform an environmental review
in accordance with part 50 of this title
prior to its approval of any condi-
tionally selected applications from
PHAs for Fiscal Year 2000 and pricr
years for other than the SRO compo-

rehabilitate, convert, lease, repair, dis-
pose of, demotlish, or construct prop-
erty for a project under this part, or
commit or expend HUD or local funds
for such eligible activities under this
part, until the responsible entity (as
defined in §58.2 of this title}! has com-
pleted the environmental review proce-
dures required by part 58 and the envi-
ronmental certification and RROF
have been approved or HUD has per-
formed an environmental review under
part 50 and the recipient has received
HUD approval of the property. HUD
will not reiease grant funds if the re-
cipient or any other party commits
grant funds (i.e., incurs any costs or ex-
penditures to be paid or reimbursed
with such funds) before the recipient
submits and HUD approves its RROTF
(where such submission is required).

[68 FR 56130, Sept. 29, 2003]

Subpart D—Program Requirements

§582.300 General operation.

(a) Participation of homeless individ-
uals. (1) Bach recipient must provide
for the consultation and participation
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has been public disclosure of the con-
flict and a description of how the pub-
lic disclosure was made; and

(ii) For all recipients, an opinion of
the recipient’s attorney that the inter-
est for which the exception is sought
would not violate Staté or local law,

(3) In determining whether to grant a
requested exception after the recipient
has satisfactorily met the requirement
of paragraph (b)2) of this section, HUD
will consider the cumuiative effect of
the following factors, where applicable:

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the
project which would otherwise not be
available;

(ii} Whether the perscen afiected is a
member of a group or class of eligible
persons and the exception will permit
such person to receive generally the
same interests or benefits as are being
made available or provided to the
group or class,

(iii) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in guestion;

(ivy Whether the iInterest or benefit
was present before the affected person
was ih a position as described in para-
graph (b)(1) of this section;

(v) Whether undue hardship will re-
sult either to the recipient or the per-
son affected when weighed against the
public interest served by avoiding the
prohibited conflict; and

(vi) Any other relevant consider-
ations.

[68 FR 13892, Mar. 15, 1993, as amended at 61
FR 5210, Feb. 9, 1886; 61 FR 51171, Sept. 30,
19896; 62 FR 13539, Mar. 21, 1997]

Subpart E—Administration

§582.400 Grant agreement.

(&) General. The grant agreement will
be between HUD and the recipient.
HUD will hold the recipient responsible
for the overail administration of the
program, including overseeing any sub-
recipients or contractors. Under the
grant agreement, the recipient must
agree to operate the program in ac-
cordance with the provisions of this
part and other applicable HUD regula-
tions.

24 CFR Ch. V (4-1-08 Edition)

(b} Enforcement. HUD will enforce the
ohligations in the grant agreement
through such aciion as may be nec-
essary, including recapturing assist-
ance awarded under the program.

§582.405 Program changes.

(a) Changes. HUD must approve, in
writing, any sighificant changes to an
approved program. Significant changes
that require approval include, but are
not limited to, a change in sponsor , a
change in the project site for SRO or
PRA with rehabilitation projects, and
a change in the type of persons with
disabilities to be served. Depending on
the nature of the change, HUD may re-
quire a new certification of consistency
with the CHAS (see §582.120),

(b) Approval. Approval Ifor such
changes is contingent uponh the applica-
tion ranking remaining high enough to
have been competitively selected for
funding in the year the application was
selected.

§582.410 Obligation and deobligation
of funds.

(a) Obligation of funds. When HUD and
the applicant execute a grant agree-
ment, HUD will obligate funds to cover
thie amount of the approved grant. The
recipient will be expected to carry out
the activities as propesed in the appli-
cation. After the initial obligation of
funds, HUD is under no obligation o
make any upward revisions tc the
grant amount for any approved assist-
ance.

(b} Deobligation. (1) HUD may
deobligate all or a portion of the ap-
proved grant amount if sach amount is
not expended in a timely manner, or
the proposed housing for which funding
was approved or the supportive services
proposed in the application are not pro-
vided in accordance with the approved
application, the requirements of this
part, and other applicable HUD regula-
tions. The grant agreement may set
forth other circumstances under which
funds may be deobligated, and other
sanctions may be imposed.

(2) HUD may readvertise, in a notice
of fund availability, the availability of
funds that have been deobligated, or
may reconsider applications that were
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submitted in response to the most re-
cently published notice of fund avail-
ahility and select applications for fund-
ing with the deobligated funds. Such
selections would be made in accordance
with the selection E)I"{)(}j@$ described in

583.405 Program changes.
583.410 Obligation and deobligation of funds.

AUTHORITY: 42 11,5,C, 11389 and 8535(d).

SOURCE: 58 FR 13871, Mar. 15, 1993, unless
otherwise noted.

(a) Initial occupancy agreement. Par-
ticipants must enter into an occupancy
agreement for a term of at least one
month. The cccupancy agreement must
be automatically renewable upon expi-
ration, except on prior notice by either
party.

(b) Terms of agreement. In addition to
standard lease provisions, the occu-
pancy agreement may also include a
provision requiring the participant to
take part in the supportive services
provided through the program as a con-
dition of continued occupancy.
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reach should be primarily directed to-
ward eligible persons who have a night-
time residence that is an emergency
shelter or a public or private place not
designed for, or ordinarily used as, a
regular sleeping accommodation for
human beings (e.g., persons living in
cars, streets, and parks). Cutreach ac-
tivities are considered to be a sup-
portive service, and the value of such
activities that cccur after the execu-
tion of the grant agreement may be in-
cluded in meeting the matching re-
quirement.
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described in paragraph (a) of this sec-
tion, or by the authority set forth in
paragraphs (b}, (¢) or (d) of this ssction,
that any of the following cir-
cumstances has occurred with respect
to data, information or report(s) re-
quired by sections 309(m) or (n) of the
Fannie Mae Charter Act, sections 307(e)
or ({f} of the Freddie Mac Act, or sub-
part E of this part, the Secretary may
regard this as a GSE's failure to sub-
mit such data, information or report(s)
and, accordingly, the Secretary may
take the additional enforcement ac-
tions authorized by paragraph (e)(2) of
this section:

(1) A GSE fails to submit the certifi-
cation reguired by paragraphs (b)(1)
and (b)2) of this section in connection
withk such data, information or re-
port(s); or

(ii) A GSE submits the certification
required by paragraph (b) of this sec-
tion, but the Secretary later deter-
mines that the data, information or re-
port(s) are not true, correct and com-
plete. For data, information or re-
port(s) subject to paragraphs (¢) or (d)
of this section, the Secretary may pur-
sue the additional enforcement rem-
edies under paragraph (e)(2) only in
connection with material errors, omis-
sions or discrepancies, as those terms
are defined in §81.102(¢c} or (d). In addi-
tion, the Secretary may only pursue
such remedies in connection with ma-
terial errors, omissions or discrep-
ancies arising under paragraph (d) of
this section if the GSE has failed to
purchase a sufficient amount or type of
mortgages, as provided in paragraphs
(d}3) and (d)(4) of this section.

(2) Remedies. (1) Submissions reguired
under the GSE's charter acts. After the
Secretary makes a determination
under paragraph (e}l) of this section
that any of the circumstances de-
seribed in paragraphs (eX(1)Xi) or (ii) has
oceurred with respect to data, informa-
tion, or report(s) required by sections
309(m} or (n) of the Fannie Mae Charter
Act, or by sections 307e) or (f) of the
Freddie Mac Act, the Secretary may
pursue any or all of the following rem-
edies in accordance with paragraph
(e)(3), or applicable law, as appropriate:

(A) A cease-and-desist order against
the GSE for failing to submit the re-

24 CER Subtitle A (4-1-08 Edition)

quired data, information or report(s) in
accordance with this section;

(B) Civil money penalties against the
GSE for failing to submit the required
data, information or report(s} in ac-
cordance with this section;

(C) Any other civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary
by virtue of the GSE's failing to sub-
mit or certify the required data, infor-
mation or repert(s) in accordance with
this section.

(11) Submissions required under subpart
E of this part. After the Secretary
makes a determination under para-
graph {e)(1) of this section that any of
the circumstances described in para-
graphs (e)(1)(3) or (ii) has occurred with
respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309¢m) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (f)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary.
The Secretary shall pursue such rem-
edies under applicable law.

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph {e) of this section.

[69 FR 63642, Nov. 2, 2004]

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Sec.

84.1 Purpose.

84.2 Definitions,

84.3 Effect on other issuances.
84.4 Deviations,

84.5 Subawards.

Subpart B—Pre-Award Requitements

84,10 Purpose.

8411 Pre-award policies.

84,12 Forms for applying for Federal assist-
ance,
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84.13 Debarment and suspension; Drug-Free Subpart E—Use of Lump S5um Grants
Workplace.
84.14 Bpecial award conditions. 84.80 Conditions for use of Lump Sum (fixed
84.16 Metric system of measurement. price or fixed amount) grants.
8416 Resource Conservation and Recovery B4.B1 Definition,
Act. 84.82 Provisions applicable only tc lump
84.17 Certifications and representations. sum grants.

84.83 Property standards.

Dails agyuak ™ Fmpl A al B H vy

the ‘‘initiation of negotiations” (see dertaken for the purpose of evading the
paragraph (g) of this section) if the obligation to provide relocation assist-
maove occurs before the tenant has been  ance;
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or performance is required by the re-
cipient.

Acguisition cost of equipmen! means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acqguired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient's regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public parpose. Awards
include grants and other agreements in
the form of meney or property in lieun
of money, by HUD to an eligible recipi-
ent. The term does not include: tech-
nical assistance, which provides serv-
ices instead of money; other assistance
in the form of loans, loan guarantees,
capital advances under the Sections 202
and Bl11 programs, interest subsidies, or
insurance; direct payments of any kind
to individuals;, and, contracts which
are required to be entered into and ad-
minigtered under procurement laws
and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the ountlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
HUD determines that ail applicable ad-
ministrative actions and all required
work of the award have been compleied
by the recipient and HUD,

Contract means a procurement con-
tract under an award or subaward, and
a procurement subecontract under a re-
cipient’s or subrecipient’s contract.

Cost sharing or maiching means that
portion of project or program costs not
borne hy HUD.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-

24 CFR Sublitle A (4-1-08 Edition)

ment therete, on which HUD sponsor-
ship ends.

Disallowed costs means those charges
to an award that HUD determines to be
unallowable, in accordance with the
applicable Federal copst principles or
other terms and conditions contained
in the award.

Egquipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acguisition cost of
$5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Ezxcess property means property under
the control of HUD that, as determined
by the Secretary, is no longer required
for its needs or the discharge of its re-
sponsibilities.

Exempt property means tangible per-
sonal property acquaired in whole or in
part with Federal funds, where HUD
has statutory authority to vest title in
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property authority is
contained in the Federal Grant and Co-
operative Agreement Act (31 U.8.C.
6306), for property acquired ander an
award to conduct basic or applied re-
search by a non-profit institution of
higher edugation or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal aqwarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by HUD for use by the recipient.
This amount may include any author-
ized carryover of unobligated funds
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property

444

———

ATTACHMENT cooBeceneee
PAGE .. 2. OF ...2P. PAGES




Office of the Secretary, HUD

as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether consgidered tangible or in-
tangible,

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given pericd that
require payment by the recipient dur-
ing the sare or a future period.

Outlays or exrpenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are

§84.2

earned on advances of Federal funds is
not program income, Except as other-
wise provided in HUD regulations or
the terms and conditions of the award,
program income does not include the
receipt of principal on loans, rebates,
credits, discounts, etc., or interest
earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project periocd.

Project period means the period estab-
liched in the award document during
which HUD sponsorship begins and
ends.

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
rgfnte

writtenrr notice of the project, its pos-
sible impact on the person (e.g., the
person may be displaced, temporarily
relocated, or suffer a rent increase) and
the fact that the person would not
qualify as a “‘displaced person’’ (er for
any assistance provided under this sec-
tion), if the project is approved;

(ii1) The person is ineligible under 4%
CFR 24.2(g)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquigition, rehabilitation, or demeoli-
tion for the project.

(3) The recipient may request, at any
time, HUD’s determination of whether
a displacement is or would be covered
under this section.

(g) Definition of initiation of negotia-
tions. For purposes of determining the
formula for computing the replacement
housing assistance to be provided to a
residential tenant displaced as a direct
result of privately undertaken rehabili-
tation, demeolition, or acquisition of
the real property, the term “‘initiation
of negotiations’” means the execution
of the agreement between the recipient
and HUD, or selection of the project
gite, il later.

§582.340 Other Federal requirements.

In addition tc the Federal require-
ments set forth in 24 CFR part 5, the
following requirements apply to this
program:

(a) OMB Circulars.! (1) The policies,
guidelines, and requirements of OMB
Circular No. A-87 (Cost Principles Ap-
plicable to Grants, Contracts and Other
Agreements with State and Local Gov-
ernments) and 24 CFR part 85 apply to
the acceptance and use of assistance
under the program by governmental

vate nonprofit organizations, except
where inconsistent with provisions of
the McKinney Act, other Federal stat-
utes, or this part.

(2) The financial management sys-
tems used by recipients under this pro-
gram must provide for audits in ac-
cordance with the provisions of 24 CFR
part 44. Private nonprofit organiza-
tions who are subrecipients are subject
to the aundit requirements of 24 CFR
part 45. HUD may perform or require
additional audits as it finds necessary
or appropriate.

(b) Conflict of interest. (1) In addition
to the conflict of interest requirements
in 24 CFR part 85, no person whe is an
employee, agent, consultant, officer, or
elected or appointed official of the re-
cipient and who exercises or has exer-
cised any functions or responsibilities
with respect to assisted activities, or
who is in a position to participate in a
decisionmaking process or gain inside
information with regard to such activi-
ties, may obtain a personal or financial
interest or benefit from the activity, or
have an interest in any contract, sub-
contract, or agreement with respect
thereto, or the proceeds thereunder, ei-
ther for himself or herself or for those
with whom he or she has family or
business ties, during his or her tenure
or for one year thereafter. Participa-
tion by homeless individuals who also
are participants under the program in
policy or decisionmaking under §582.300
of this part does not constitute a con-
flict of interest.

(2) Upon the written request of the
recipient, HUD may grant an exception
to the provisions of paragraph (b)(1) of
this =zaction on a cace-hv-case basis



§84.2

Research und development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tiong. “Research™ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. "“Development’”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research technigques where such activi-
ties atilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small awards means a grant or coop-
erative agreement not exceeding
$100,000 or the small purchase threshold
fixed at 41 U.S.C. 403(11), whichever is
greater.

Subaward means:

(1) An award of financial assistance
in the form of money, or property in
lieu of money, made under an award by
a recipient to an eligible subrecipient
or by a subreciplent to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition
of “award".

(2} For Community Development
Block Grants, the term “‘subaward”
does not include the arrangement
whereby the prime recipient transfers
funds to another entity and that entity
is the project, A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient’s goals and
the transfer of funds to a subrecipient
who carries out activities and is ac-
countable to the prime recipient. ¥For
example, in a CDBG award where a
prime recipient has ag its program goal
the revitalization of a downtown area,
the funds transferred to a business in
the downtown area to remodel its store
would not be considered a subaward
subject to this part 84.

24 CFR Subtifle A (4~1-08 Edition)

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term in-
cludes commercial organizations and
international organizations operating
domestically (such as agencies of the
United Nations).

Supplies means all personal property
excluding eguipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or firgt actually re-
duced to practice in the performance of
work under a funding agreement
(“‘subject inventions®), as defined in 37
CFR part 401, “Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements."

Suspension means an action by HUD
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by HUD. Suspension of an award is a
separate action from suspensicens under
HUD regulations implementing H.O.
12549 and E.O. 12685, ‘‘Debarment and
Suspension,’” at 2 CFR part 2424.

Termination means the cancellation
of HUD sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the wvalue of
goods and services directly benefiting
and specifically identifiable to the
project or program,

Unliguidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not heen paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balognce means the por-
tion of the funds authorized by HUD
that has not been obligated by the re-
cipient and is determined by deducting
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the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whershy funds are advanced to
the recipient to cover its estimated
disbursement needs for & given initial
period.

[68 FR 47011, Sept. 13, 1994, as amended at 72
FR 73492, Des, 27, 2007]

§84,8 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §584.4.

§84.4 Deviations,

The Office of Management and Budg-
et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this rule when
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the
requirements of this rule shall be per-
mitted only in unusual circumstances.
HUD may apply more restrictive re-
quirements to a class of reciplents
when aovroyed bv OMB. HUD mav

§84.12

ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon ruole, “Administrative Require-
ments for @Grants and Cooperative
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,’” (24 CFR part 85).

Subpart B—Pre-Award
Requirements

§84.10 Purpose.

Sections 84.11 through 84.17 prescribe
forms and instructions and other pre-
award matters to be used in applying
for HUD awards.

§84.11 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agresment Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrving out the activity contemplated
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of or as a supplement to the Standard
Form 424 (SF-424) series.

() Applicants shall use the 3F-424 se-
ries or those forms and instructions
prescribed by HUD.

(c) For Federal programs covered by
E.O. 12372, “Intergovernmental Review
of Federal Programs,”’ the applicant
shall complete the appropriate sections
of the SF-424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Catalog of Federal Domestic Assisi-
ance. The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review,

§84.13 Debarment and suspension;
Drug-Free Workplace.

(a) Recipients and subrecipients shall
comply with the governmentwide non-
procurement debarment and suspension
requirements in 2 CFR part 2424, These
governmentwide reguirements restrict
subawards and contracts with certain
parties that are debarred, suspended, or
otherwise exciuded from or ineligible
for participation in federal assistance
programs or activities.

{b) Recipients and subrecipients shall
comply with the reguirements of the
Drug-Free Workplace Act of 1988 (42
U.8.C. 701), as set forth at 24 CFR part
21.

[72 FR 73481, Dec, 27, 2007]

§84,14 Special award conditions.

If an applicant or recipient:

(ay Has a history of poor perform-
ance;

(h) Is not financially stable;

(c) Has a management system that
does not meet the standards prescribed
in this part;

(d) Has not conformed to the terms
and conditions of a previous award; or

(e} Is not otherwise responsible, HUD
may impose additional requirements as
needed, provided that such applicant or
recipient is notified in writing as to:
the nature of the additional require-
ments, the reason why the additional
requirements are being imposed, the
nature of the corrective action needed,
the time allowed for completing the

24 CFR Subtitie A (4-1-08 Edition)

corrective actions, and the method for
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that
prompted them have been corrected.

§84.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.8.C. 205) de-
clares that the metric system is the
preferred measurement system for U.8.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consuitation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to caunse signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
HUD shall follow the provisions of E.O.
12770, “Metric Usage in Federal Gov-
ernment Programs.”

84,16 Resource Conservation and Re-
covery Act.

Under the Resource Consgervation and
Recovery Act (RCRA) (Pub. L. 94-580,
42 U.B.C. 6962), any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with Section
6002. Section 6002 requirss that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institu-
tions of higher education, hospitals,
comimercial organizations and inter-
national organizations when operating
domestically, and non-profit organiza-
tions that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the EPA guidelines,
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§84.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and
encouraged to allow recipients to sub-
mit certifications and representations
required by statute, executive order, or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agency. Annual
certifications and representations shall
be signed by responsible officialz with
the anthority to ensure recipients’
compliance with the pertinent require-
ments.

Subpart C—Posi-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§84.20 Purpose of financial and pro-
gram management.

Sections 84.21 through 84.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§84.21 Siandards for finaneial man-
agement systems.

{a) HUD shall require recipients to
relate financial data to performance
data and develop unit cogt information
whenever practical.

{b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §84.52. If
a recipient maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an acerual accounting system. These
recipients may devslop such accrual

i e —

§84.21

ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such asseis and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

() Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.3.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient, To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, '"Withdrawal of Cash
from the Treasury for Advances under
Feaderal Grant and Other Programs.™

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(T Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, HUD,
at its discretion, may require adequate
bonding and insurance if the bonding
and insurance requirements of the re-
cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment.,

(1) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the

Lo S
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States as defined in OME Circular A-
129, “Managing Federal Credit Pro-
grams.” Under such conditions, HUD
may, apon reasonable notice, inform
the recipient that payments shall not
he made for obligations incurred after
a speclfied date antil the conditions
are corrected or the indebtedness to
the Federal Government is liguidated.

(1) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows,

{1) Bxcept for situations described in
paragraph (i}2) of this section, HUD
shall not require separate depository
accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(§) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women- owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraphs
(kX1), (kX2), or (kK)3) of this section
apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depogitory would require an
average or minimum balance s¢ high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.0. Box 6021, Rockville, MD
20852. In keeping with Electronic Funds

§84.23

Transfer rules (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System through an
electronic medium such as the
FEDWIRE Deposit system. Recipients
which do not have this capability
should use a check. Interest amounts
up to $250 per year may be retained by
the recipient for administrative ex-
pense. State universtties and hospitals
shall comply with CMIA, as it pertains
to interest. If an entity subject to
CMIA uses its own funds to pay pre-
award costs for discretionary awards
without prior written approval from
the Federal awarding agency, it waives
its right to recover the intersst under
CMIA.

(m) Except as noted elsewhere in this
rule, only the following forms shall be
authorized for the recipients in re-
guesting advances anpd reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Regquest for Advance or Re-
imbursement. HUD has adopted the SF-
270 as a standard form for all non-
construction programs when slectronic
funds transfer or predetermined ad-
vance methods are not used. HUD has
the option of using this form for con-
struction programs in lien of the SF-
271, **Outlay Report and Request for
Reimbursement for Construction Pro-
grams.’’

(2) SF-271, Quilay Report and Reguest
Jor Reimbursement for Construction Pro-
grams, HUD has adopted the SF-271 as
the standard form to be used for re-
questing reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to meet Federal needs.

§84.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records,

(2) Are not included as contributions
for any other federally-assisted project
OT progranm.
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(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, eXcept
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by HUD.

24 CFR Subtitle A {(4-1-08 Edition)

employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(fy Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or

(T) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
. . * T S i S _a s _

workshop and classroom supblies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
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(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

{4y The value of loaned eguipment
shall not exceed its fair rental value.

(5} The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basiz for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§84.24 Program income.

(a) HUD shall apply the standards set
forth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal
funds.

(k) Except as provided in paragraph
(h)y of this section, program income
earned during the project period shalil
be retained by the recipient and, in ac-
cordance with HUD regulations or the
terms and conditions of the award,
shall be used in one or more of the
ways listed in the following.

(1) Added to funds committed to the
project by HUD and recipient and used
to further eligible project or program
objectives.

(2) Used to finance the non-Federal
share of the project or program.

(2) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When HUD authorizes the disposi-
tion of program income as described in
paragraphs (b)(1) or (b)) of this sec-
tion, program income in excess of any
limits stipulated shall be used in ac-
cordance with paragraph (b)3)} of this
section.

(d) In the event that HUD does not
specify in its regulations or the terms
and conditions of the award how pro-
gram income is to be used, paragraph
(b)3}) of this section shall apply auto-
matically to all projects or programs

§8425

except research. For awards that sup-
port research, paragraph (b)(1) of this
section shall apply automatically un-
less HUD indicates in the terms and
conditions another alternative on the
award or the recipient is subject to spe-
cial award conditions, as indicated in
§684.14.

{e) Unless HUD repgulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project pericd.

(f) If authorized by HUD regulations
or the terms and conditions of the
award, costs incident to the generation
of program income may be deducted
from gross income to determine pro-
gram income, provided these costs have
not been charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§84.30 through 84.37).

(h) Unless HUD regunlations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions
made under an experimental, develop-
mental, or reésearch award.

§84.256 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or onty the Federal
share, depending upon HUD require-
ments. It shall be related to perform-
ance for program evaluation purposes
whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢c) For nonconstruction awards, re-
cipisnts shall request prior approvals
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fromm HUD for one or maore of the fol-
lowing program or budget related rea-
s0ns,

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
reguiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 256 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by HUD.

(8) The inclusion, unless waived by
HUD, of costs that require prior ap-
proval in accordance with OMB Cir-
cular A-21, “Cost Principles for Insti-
tutions of Higher Education,” OMB
Circular A-122, ‘“‘Cost Principles for

Non-Profit Organizations,”” or 45 CFR
part 74 Appendix E, “Principles for De-

ngnipplgﬁf‘mﬁi‘@,Annﬁcam e fn Resaarch
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calendar days with the prior approval
of HUD. All pre-award costs are in-
curred at the recipient’s risk (i.e., HUD
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award or if the
award is less than anticipated and in-
adequate to cover such costs).

(2) Initiate a one-time exbension of
the expiration date of the award of ap
to 12 months unless one or more of the
following conditions apply. For onhe-
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration
date at least 10 days before the expira-
tion date specified in the award. This
one-time extension may not be exer-
cised merely for the purpose of using
unobligated batances.

(i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
aneces to subseq !

g periods,

analysis of the document;tiﬁn on hand.
(2) Records that identify adequately
the source and application of funds for

federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-

(e) Where bonds are required 1n the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”
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revisions whenever paragraphs (h)(1),
(h)(2} or (h)(3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program,

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision - is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §84.27.

(i) No other prior approval reguire-
ments for specific items may be im-
posed unlesg a deviation has been ap-
proved by OMB.

() When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD may
require the recipient to request prior
approval from HUD befores making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
construction awards, HUD shall require
recipients to notify HUD in writing
prompily whenever the amount of Fed-
eral authorized funds i1s expeocted to ex-
ceed the needs of the recipient for the
project period by more than 35000 or
five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless HUD indicates a let-
ter of request suffices.

(i) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, HUD shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved. If the revision is still under
consideration at the end of 30 calendar
days, HUD shall inform the recipient in
writing of the date when the recipisnt
may expect the decision.

§84.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organization (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 19396
(31 U.8.C. 7501-7507) and revised OMB

§84.27

Circular A-133, ‘“Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(1) Non-profit organizations subject
to regulations in the part 200 and part
800 series of this titie which receive
awards subject to part B4 shall comply
with the andit requirements of revised
OMBE Circular A-133, “‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.,”” For HUD programsg, a
non-profit organization is the meort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200
and part 800 series) and not a related or
affiliated organization or entity.

{(2) [Reserved]

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1896 (31 U.S.C. 7501-
7507) and revised OMEB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.™

(c) For-profit hospitals not covered
by the audit provigions of revised OMB
Circular A-133 shall be subject to the
andit reguirements of the Federal
awarding agencies.

(d) Commercial organizations shall
be subject to the audit requirements of
HUD or the prime recipient as incor-
porated into the award document.

[59 FR 47011, Sept. 13, 1894, as amended at 62
FR 61617, Nov. 1B, 1997]

§84.27 Allowable costs.

For each kind of recipient, there is a
sot of Federal principles for deter-
mining allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recoghized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circunlar A-87, “Cost Principles {for
State and Looal Governments.”’ The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A-122, *“Cost Principles {for
Non-Profit Organizations.”” The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A-21, *“Cost Principles for
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Educaticnal Institutions.” The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74,
‘Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.” The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A-122 is
determined in aceordance with the pro-
vigions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§84.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by HUD.

PROPERTY STANDARDS

§84.30 Purpose of property standards.

Sections 84.31 through 84.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government
whose cost was charged to a project
supported by a Federal award. HUD
shall reguire recipients to observe
these standards under awards and shall
not. Impose additional requirements,
unless specifically required by Federal
statute. The recipient may use its own
property management standards and
procedures provided it observes the

%ﬂ@i §84.31 through 84.37.

24 CFR Subtitle A (4-1-08 Edifion)

that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD.

(b) The recipient shall obtain written
approval by HUD for the use of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by HUD.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall reguest disposition in-
structions from HUD or its successor
Federal awarding agency. HUD shall
observe one or more of the following
disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable t0 the Federal participation in
the project.

{2) The recipient may be directed to
sell the property under guidelines pro-
vided by HUD and pay the Faderal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
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§84.33 Federally-owned and exempt
property.

(a} Federally-owned property. (1) Title
to federallv-owned property remains
vested in the Federal Government, Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to HUD.
Upon completion of the award or when
the property is no longer needed, the
recipient shall report the property to
HUD for further HUD utilization.

(2) If HUD has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, uniless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.3.C. 3710
(I to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
YImproving Mathematics and Science
Bducation in Support of the National
Education Goals.”’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD,

(b) Ezempt property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and wunder conditions HUD
congiders appropriate. Such property is
“exempt property.”’ Shouwld HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

§84.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

{b) The recipient shall not use eguip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(¢) The recipient shall use the equip-
ment in the project or program for
which it was acguired as long as need-
ed, whether or not the project or pro-

§84.34

gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the equipment
in connection with its other federally-
spongored actlivities, in the following
order of priority:

(1) Activities sponsored by HUD
which funded the original project; then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that eguipment
iz used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquirsd. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies, If the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by HUD. User charges shall be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD.

(f) The recipient’s property manage-
ment standards for equipmens acquired
with Federal funds and federally-owned
sguipment shall include all of the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the eguipment.

(ii) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or cther identi-
fication number,

(1i1) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government,
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(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

{vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(vlii) Unit acquisition cost.

(iz) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates HUD for its share.

(2} Bquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
ghall, in connection with the inven-
tory, verify the existence, current nti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall he investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify HUD.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

() Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the eguipment, the eguipment
may be used for other activities in ac-

epvAgnan with tha follnwine etandards
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amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
guest disposition instructions from
HUD. HUD shall determine whether the
equipment can be used to meet HUD's
requirements. If no requirement exists
within HUD, the availability of the
egquipment shall be reported to the
General Services Administration by
HUD to determine whether a require-
ment for the equipment exists in other
Federal agencies. UD shall issue in-
structions to the recipient no later
than 120 calendar days after the recipi-
ent's request and the following proce-
dures shall govern.

(1) If so instructed or if disposition
instructions are not issved within 120
calendar days after the recipient's re-
quest, the recipient shall sell the
equipment and reimburgse HUD an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equiprment, the
recipient shall be reimbursed by HUD
for such costs incurred in its disposi-
tion.

(4y HUD may reserve the right to
transfer the title to the Federal Gov-
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(i) The equipment shall be appro-
priately identified in the award or oth-

§84.36

inventions, including government-wide
regulations issued by the Department

Contracts with Hospitals,” or 48 CFR
part 31, ‘‘Contract Cost Principles and
Procedures,” as applicable.

(T) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense,

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for gpecific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e} Except for requirements listed in
paragraphs (c)X1) and (c)(4) of this sec-
tion, HUD ig authorized, at its option,
to waive cost-related and administra-
tive prior written approvals required
by Circular A-110 and OMB Circulars
A-21 and A-122. Such waivers may in-
clude authorizing recipients t¢ do any
one or more of the following.

(1) Incur pre-award costs 50 calendar
days prior to award or more than 90

unless HUD provides otherwise in
HUD's regulations, the prior approval
requirements described in paragraph
(e) of this section are automatically
waived (i.e., recipients need not obtain
such prior approvals) unless one of the
conditions included in paragraph (e)(2)
of this section applies.

(f) HUD may, at its option, restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the Fed-
eral share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by HUD. HUD shall not
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph () of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget
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clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) HUD publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(iil) Used by HUD in developing an
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the research
findings in support of an agency action
that has the force and effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-aathorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §84.34(g).

[59 FR 47011, Sept. 13, 1994, as amended at 65
FR 30409, May 11, 2000]

$84.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acguired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
digposition conditions apply to the
property.

PROCUREMENT STANDARDS

§84.40 Purpose of procurement stand-
ards.

Sections 84.41 through 84.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and

24 CFR Subiitle A (4-1-08 Edition)

other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or reqguirements shall
be imposed by HUD upon recipients,
unless specifically required by Federal
statute or executive order or approved
by OMB.

§84.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractizal responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such ¥Federal,
State or local authority as may have
proper jurisdiction.

§84.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or admintstration of a contract
supported hy Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member cof his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratunities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited itemn of nominal value. The
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standards of conduct shall provide for
diseiplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§84.43 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to

§84.31 Insurance coverage.

Reclpients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and eguipment ac-
guired with Federal funds as provided
to property owned Dy the recipient.
Federally-owned property need not he
insured unless required by the terms
and conditions of the award.

§84.32 Real property.

HUD prescribes the following require-
ments for recipients concerning the use
and disposition of real property ac-
guired in whole or in part under
awards:

(a) Title to real property shall vest in
the recipient subject to the condition

§84.44

the most economical and practical pro-
curement for the Federal Government.

{3) Solicitations for goods and serv-
ices provide for all of the following,

(i) A eclear and accurate dsscription
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such & description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tore to be used in evaluating bids or
proposals.

(iii1_A description. whenever prac-

tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.
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(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’'s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the 8Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(¢) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved, The ‘‘cost-plus-a-percentage-of-
cost” or ‘‘percentage of construction
cost’’ methods of contracting shall not
be used.

(@) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Housing and Urban Development Act of
1968 (12 U.8.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted by implementa-
tion of Executive Orders 12549 and
12689, “Debarment and Suspension,” at
2 CFR part 2424.

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(2) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11),

24 CFR Subtilie A (4-1-08 Edition)

whichever is greater, and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase threshold iz to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(6 A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

[59 PR 47011, Sept. 13, 1994, as amended at 72
FR 73482, Dec. 27, 2007)

§84.45 Cost and price analysis.

sSome form of cost or price analysis
shall be made and documented in the
procurement fites in econnection with
every procurement action. Price anal-
vsis may bhe accomplished in various
wayg, including the comparison of
vrice guotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§84.46 Procurement records.

Procurement records and files for
purchages in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimuam:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(¢) Basis for award cost or price.

§84.47 Contract adminisiration.

A gystem for contract administration
shall be maintained t¢ ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether coniractors have met
the terms, conditions and specifica-
tions of the contract.
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(h) HUD shall prescribe the frequency
with which the performance reports
shall be submitted. Except as provided
in §84.51(f}, performance reports shall
not be required meore frequently than
quarterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year, quar-
terly or semi-annual reports shall be
due 30 days after the reporting period.
HUD may require annual reports before
the anniversary dates of multiple year
awards in lieu of these regquirements.
The final performance reports are due
90 calendar days after the expiration or
termination of the award.

(¢) If inappropriate, a final technical
or performance report shall not he re-
quired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments witk the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever apypropriate and the output
of programs or projects can be readily
gquantified, suck gquantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
weTe not met, if appropriate.

(3) Other pertineni information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high untt costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify HUD of developmenis that have a
significant impact on the award-sap-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
agsistance needed to reselve the situa-
tion.

(g) HUD may make site visits, as
needsd.

(h) HUD shal} comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from re-
cipients.

24 CFR Subtitie A (4-1-08 Ediifion)

§84.52 Financial reporting.

(a) The following forms or such other
forme as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(1) HUD requires recipients to use the
SP-268 or SF-263A to report the status
of funds for all nonconstruction
projects or programs. HUD has the op-
tion of not requiring the S¥F-269 or SF-
269A when the SF-270, Request for Ad-
vance or Reimbursement, or SP-272,
Report of Federal Cash Transactions, is
determined to provide adequate infor-
mation to meet its needs, except that a
final 8F-269 or SF-269A shall be re-
guired at the completion of the project
when the SF-270 is used only for ad-
VAnces.

(i1) HUD shall prescribe whether the
report shall be on a cash or accrunal
basgis. If HUD requires accrual informa-
tion and the recipient’s accounting
records are not normally kept on the
accrnal hasis, the recipient shall not be
reguired to convert its accounting sys-
tem, but shall develop such accrual in-
formation through best estimates
based on an analysis of the documenta-
tion on hand.

(iii) HUD sghall determine the fre-
quency of the Financial Statas Report
for each project or program, consid-
ering the size and complexity of the
particular project or program. How-
ever, the report shall not be required
more frequently than quarterly or less
frequently than annually. A final re-
port shall be reqguired at the comple-
tion of the agreement.

(iv) HUD requires recipients to sub-
mit the 8F-269 or SF-268A (an original
and no more thar two copies) no later
than 30 days after the end of each spec-
ified reporting period for guarterly and
semi-annual reports, and 90 calendar
days for annual and final reports. Ex-
tensions of reporting due dates may be
approved by HUD upon request of the
recipient,

(2) 8F-272, Report of Federal Cash
Transactions.

(1) When funds are advanced to re-
cipients HUD shall require each recipi-
ent to submit the 8F-272 and, when
necessary, its continuation sheet, SF-
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272a, HUD shall use this report to mon-
itor cash advanced to recipients and to
obtain disbursement information for
each agreement with the recipients.

(iiy HUD may require forecasts of
Federal cash requirements in the ‘‘Re-
marks" section of the report.

(iii) When practical and deemed nec-
essary, HUD may require recipients to
report in the ‘“*‘Remarks” section the
amount of cash advances received and
retained in excess of three days. Re-
cipients shall provide short narrative
explanations of actions taken to reduce
the excess balances.

(iv) Recipients shall be reguired to
submit not more than the original and
two copiee of the SF-272 15 calendar
days following the end of each guarter.
HUD may reguire a monthly report
from those recipients receiving ad-
vances totaling $1 million or more per
year.

(v) HUD may waive the reguirement
for submnission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in HUD’s opinion, the recipi-
ent’s accounting controls are adequate
to minimize excessive Federal ad-
vances,; or

(C) When the electronic payment
mechanisms provide adequate data.

() When HUD needs additional infor-
mation or more frequent reports, the

) ollowing shall be observed. 3),Whe£ records are transferred to or
rr— | o ware e —

§84.53

(4) HUD may accept the identical in-
formation from the recipients in ma-
chine readable format or computer
printouts or electronic outputs in leu
of prescribed formats.

(5) HUD may provide computer or
electronic outputs to recipients when
such expedites or contributes to the ac-
curacy of reporting.

§84.53 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients,
HUD shall not impose any other record
retention or access requirements upon
recipients,

{b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent tc an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the guarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings invoiving the records
have been resclved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

1
=

writing.

(1) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acguired with grant funds and feder-
allv-owned equipment. If HUD fails to

“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracte and Cooperative Agree-
ments.”

{¢) HUD hag the right to:

{1) Obtain, reproduce, publish or oth-




§84.60

(e} HUD, the Inspector General,
Comptroller General of the TUnited
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
hooks, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such decuments. This right
also inclodes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to sach documents, The rights of
access in this paragraph (e) are not
limited to the required retention pe-
riod, but shall last as long as records
are retained.

(f) Unless reguired by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5
U.8.C. 552) if the records had belonged
to HUD.,

(g) Indirect cost rate proposals, cost al-
location plans, ete. Paragraphs (g1} and
(g)2) of this section apply to the fol-
lowing types of documents, and their
supporting records—indirect cost rate
compuiations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
{(such as computer usage chargeback
rates or composite Iringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to HUD or the sub-
recipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such subrmnission.

(2) If not submitled for negotiation, If
the recipient is not reguired to submit
to HUD ¢r the subrecipient is not re-
queired to submit tc the recipient the
proposal, plan, or other computation
for negotiation purposes, then the 3-
year retention period for the proposal,
pian, or other computation and its sup-
porting records starts at the end of the
fiscal year (or other accounting period)

24 CFR Subliftie A (4-1-08 Edition)

covered by the proposal, plan, or other
computation.

TERMINATION AND ENFORCEMENT

§84.60 Purpose of termination and en-
forcement.

Sections 84.61 and 84.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§84.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs
(a)y(1l), (a)}2) or (a)3) of this section
apply.

(1) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award,

(2) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(3) By the recipient upon sending to
HUD written notification setting forth
the reazons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)1) or (a)2)
of this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.71(a), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

$84.62 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, HUD may, in addition
to imposing any of the special condi-
tions outlined in §84.14, take one or
more of the following actions, as appro-
priate in the circumstances.
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{1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action net in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available. .

(b) Hearings and gppeals. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(cy Effects of .suspemsion and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not ailow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably aveoidable are allowable
if paragraphs (c)(1) and (¢)2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would he allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarmeni and sus-
pension, The enforcement remedies
idantified _in__thig saction incbiding

§84.72

Subpart D—After-the-Award
Requirements

§84.70 Purpose.

Sections B84.71 through 84.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§84.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. HUD may approve extensions
when requested by the recipient.

(b) Unless HUD authorizes an exten-
sion, a recipient shall liguidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions.

(¢) HUD shall make prompt payments
o a recipient for allowable reimburs-
able costs under the award being closed
out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that HUD has advanced or paid and
that is not anthorized to be retained by
the recipient for use in other projects.
OMB Circular A-129 governs unreturned
amounts that become delinquent debts.

(e) When authorized by the terms and
conditions of the award, HUD shall
make a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient shall account for
any real and personal property ac-
guired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.31 through 84,37.

(g) In the event a final audit has not
been performed prior to the closeout of

an award, HUD shall retain the right to
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(1) The right of HUD to disallow costs
and recover funds onh the bagis of a
later aundit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §84.26.

(4) Property management require-
ments in §§84.31 through 84.37.

(5) Records retention as required in
§84.53,

(b} After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of HUD and the
recipient, provided the responsibilities
of the recipient referred to in §84.73(a),
including those for property manage-
ment as applicable, are considered and
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate,

§84.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be entbi-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasochahie period after the demand for
payment, HUD may reduce the debt by
paragraphs (a)1), (a)2) or (a)}3) of thig
section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.,

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
ilaw, HUD shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, ‘‘Federal Claims Collection
Standards.”

Subpart E—Use of Lump Sum
Grants

§84.80 Conditions for use of Lump
Sum (fixed price or fixed amount)
grants.

(a) Heads of awarding activities
(HAAs) shall determine and publish the
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avall-
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ability. For other awards, discretion
may be provided to Grant Officers to
determine the funding arrangement on
a transaction basis, In Ssuch cases,
Grant Officers shall document the basis
for selection of the funding arrange-
ment, in the negotiation record. Appro-
priate consideration to fixed amount
(lumyp sum) awards shall be made if one
or more of the following conditions are
present:

(1) The HUD funding amount is defi-
nitely less than the total actual cost of
the project.

{2) The HUD funding amount does not
exceed $100,000 or the small purchase
threshold fixed at 41 U.8.C, 403 (11},
whichever is greater,

(3) The project scope is very specific
and adequate cost, historical, or unit
pricing data is available to establish a
fixed amount award with assurance
that the recipient will realize no incre-
ment above actual cost.

(b) [Reserved]

§84.81 Definition.

(a)} A lump sum award is an award for
a predetermined amount, as set forth
in the grant agreement, which amount
does not vary with the amount of the
recipient’s actual incurred costs. Under
this type of award, HUD does not pay
the recipient for its incurred costs but
rather for completing certain defined
events in the work or achievement of
some other well-defined milestone.
Some of the ways in which the grant
amount may be paid are, but are not
limited to:

(1) In several partial payments, the
amount of each agreed upon in ad-
vance, and the “‘milestone’ or event
triggering the payment also agreed
upon in advance, and set forth in the
grant;

(2) On a unit price basis, for a defined
unit or units (such as a housing coun-
seling wunit), at a defined price or
prices, agreed to in advance of perform-
ance of the grant and set forth in the
grant; or,

(2) In one payment at grant comple-
tion,

(b) The key distinction between a
lump sum and a cost reimbursement
grant is the lack of a direct relation-
ship between the costs incurred by the
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recipient and the amount paid by HUD
in the lump sam arrangemernt.

§ 84,82 Provisions applicable only to
Iump sum grants.

In addition to the provisions of this
subpart E, subparts A and B of this
part apply to lump sum grants.

(a) Financial and program manage-
ment. Paragraphs (b) through (e) of this
section prescribe standards for finan-
cial management systems, methods for
making payments, budget revision ap-
provals, and making audits.

(b) Standards for financial management
systems, (1) Records that identify ade-
guately the source and application of
funds for federally-sponsored activities
are requaired. These records shall con-
tain information pertaining to Federal
awards, authorizations, obligations,
unobligated balances, assets, outlays.
income and interest.

(2) Effective control over and ac-
countapility for all funds, property and
other assets are required. Recipients
shal} adequately safeguard all such as-
sets and assure they are used solely for
authorized purposes.

(3) Comparison of outlays with budg-
st amounts for each award is required.
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data.

(4) Where HUD guarantees or insures
the repayment of money borrowed by
the recipient, HUD, at its discretion,
may require adequate bonding and in-
surance if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(5) HUD may require adequate fidel-
ity bond coverage where the recipient
lacks sufficient coverage to protect the
Federal Government’s interest.

(6) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, “Surety Companies Doing
Business with the United States.™

(¢) Payment. (1) The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-

‘,.,.,,:L,qq-il ?“!..__i_ :{ yn-i‘-. iu_,n _i‘ it thio iparﬂs
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tablish any eligibility requirements for
depositories for funds provided to a re-
cipient. However, recipients must be
ahle to account for the receipt, obliga-
tion and expenditure of funds.

(2) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned hanks (a bank which is
owned at least 50 percent by women or
minority group members).

(3) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in re-
aquesting payments. HUD shall not re-
quire more than an original and two
copies of these forms.

(i) SF-270, Reguest for Advance or Re-
imbursement. HUD hag adopted the SF-
270 as a standard form for all non-
construction programs when electronic
funds transfer or predetermined ad-
vance methods are not used. The SF-
270 shall also be used for lump sum
payment requests. HUD, however, has
the option of using this form for com-
struction programs in lieu of the S¥F-
271, “Outlay Report and Request for
Reimbursement for Construction Pro-
grams.”’

(ii) SF-271, Cutlay Report and Request
for Reimbursement for Construction Pro-
grams. HUD has adopted the SF-271 as
the standard form to be used for re-
guesting reimbursement for construc-
tion programs. However, HUD may sub-
stitute the SF-270 when HUD deter-
mines that it provides adequate infor-
mation to mest HUIYs needs.

(d) Revision of budget and program
plans. {1) The budget plan is the finan-
ctal expression of the project or pro-
gram ag approved during the award
process. It may inclade either the Fed-
eral and non-Federal share, or only the
Federal share, depending upon HUD re-
quirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate.

(2) Recipients are required to report
deviations from program plans, and re-
quest prior approvals for budget and
program plan revisions, in accordance
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from HUD for one or more of the fol-
lowing program or budget related rea-
sons.

(1) Change in the scope or the objec-
tive of the project or program (even if

a,hp.h‘_-‘i_:nﬂ_ .,m:w ‘ jeimn _ T .‘n‘lw-e thf-.__r_g_c_mlent ao_r%g_ms.t_tnn
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posed unless a deviation has been ap-
proved by OMB.

(8) When HUD makes an award that
provides support for both construction
and nonconstruction work, HUD may

or
[

needed to comply with legislative re-
quirements, HUD shall issue instruc-
tions to require recipients to submit
such information under the ‘*“Remarks’”
section of the reports,

(2) When HUD determines that a re-
cipient’s accounting system does not
meet the standards in §84.21, additional
pertinent information to further mon-
itor awards may be obtained upon writ-
ten notice to the recipient until such
time as the system is brought up to
standard. HUD, in obtaining this infor-
mation, shall comply with report clear-
ance requirements of 5 CFR part 1320,

(8) HUD will shade out any line item
on any report if not necessary.

tion requirement is not applicable to
the recipient.

(4) Indirect cost rate preoposals, cost
allocation plans, etc. as specified in
§84.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by HUD.

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.
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project supported by a Federal award.
HUD shall require recipients to observe
these standards under awards and shall
not impose additional reguirements,
unless specifically required by Federal
statute, The recipient may use its own
property management standards and
procedures provided it observes the
provisions of paragraphs (b) through (g)
of this section.

(b) Imsuragnce coverage. Reciplenis
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property
owned by the recipient. Federally-
owned property need not be insured an-
less required by the terms and condi-
tions of the award.

(e} Real property. HUD prescribes the
following requirements for recipients
concerning the use and disposition of
real property acquired in wheole or in
part under awards:

(1) Titie to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of HUD.

(2) The recipient shall obtain written
approval by HUD for the ase of real
property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those wunder federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by BEUD.

(d) Federally-owned and exempt prop-
erty—(1)y Federally-owned properiy—(1)
Title to federaliy-owned property remains
vested in the Federal Governmeni. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to
HUD for further HUD utilization.

(i) If HUD has no further need for
the property, it shall be declared excess
and reported to the General Services
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the

§84.83

authority provided by the Federal
Technology Transfer Act (15 U.S.C. 3710
(I)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.QO. 12821,
“Improving Mathematics and Science
Education in Bupport of the National
Education Goals,””) Appropriate in-
structions shall be issued to the recipi-
ent by HUD.

(2) Exempt property. When statutory
authority exists, HUD has the option
to vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions HUD
considers appropriate. Such property is
“exempt property.” Should HUD not
establish conditions, title to exempt
property upon acquisition shall vest in
the recipient without further obliga-
tion to the Federal Government.

(&) Equipment. (1) Title to eguipment
acguired by a recipient with Federal
funds shall vest in fthe recipient, sub-
ject to conditions of this section.

(2) The recipient shall use the equip-
ment in the project or pregram for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
equipment without approval of HUD.
When the equipment is no longer need-
ed for the original project or program,
the recipient shall use the eguipment
in connection with its other federally-
sponsored activities, in the following
order of priority:

(i) Activities sponsored by HUD
which funded the original project; then

(ii) Activities sponsored by other
Federal awarding agencies.

(3) During the time that equipment is
used on the project or program for
which it was acguired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by HUD that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
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Federal Government, use on other ac-
tivities not sponsored by the Federal

" Government shall be permissible if au-

thorized by HUD.

(4) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
egquipment shall include all of the fol-
lowing.

(i) Equipment records shall be main-
tained accurately and shall include the
following information.

{A) A description of the equipment.

(B} Manufacturer’s serial number,
model namber, Federal stock number,
national stock number, or other identi-
fication number.

(C) Source of the equipment, includ-
ing the award number.

(D) Whether title vests in the recipi-
ent or the Federal Government.

{(E} Acqguisition date {(or date re-
ceived, if the equipment was furnished
[ 1, Lid e ot -
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existing statutes. Such transfer shall
be subject to the following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(i) HUD shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acqguired with grant funds and feder-
ally-owned equipment. If HUD fails to
issue disposition instructions within
the 120 calendar day period, the recipi-
ent shall apply the standards of this
section, as appropriate.

(iiil) When HUD exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

(f) Intangible property. (1) The recipi-
ent may copyright any work that is
subject to copyright and was devel-

3 - 1
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shall be held in trust by the recipient
as trustee for the beneficlaries of the
project or program under which the
property was acquired or improved.
HUD may require recipients to record
liens or other appropriate notices of
record to indicate that personal or real
property has been acquired or improved
with Federal funds and that use and
disposition conditions apply te the
property.

§84.84 Procurement standards.

(&) Purpese of procurement standards.
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for
the procurement of supplies and other
expendable property, equipment, real
property and other services with Fed-
eral funds, These standards are fur-
nished to ensure that such materials
and services are obtained in an effec-
tive manner and in compliance with
the provisions of applicable Federal
statutes and executive orders, No addi-
tional procurement standards or re-
quirements shall be imposed by HUD
upon recipients, unless specifically re-
quired by Federal statute or executive
order or approved by OMB.

(b)Y Recipient responsibilities. The
standards contained in this section do
not relieve the recipient of the con-
tractual responsibilities arising under
its contract(s). The recipient is the re-
sponsible authority, without recourse
to HUD, regarding the settlement and
satisfaction of all contractual and ad-
ministrative igsues ariging out of pro-
curements entered into in support of
an award or other agreement. This in-
cludes digputes, claims, protests of
award, source evaluation or other mat-
ters of a contractual nature, Matters
concerning violation of statute are to
be referred to such Federal, State or
local authority as may have proper ja-
risdiction.

(¢) Codes of conduct. The recipient
shall maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts. No em-
plovee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported by
Federal funds if a real or apparent con-
flict of interest would be involved,

§84.84

Such a conflict would arise when the
emplovee, officer, or agent, any mem-
ber of his or her immediate family, his
or her partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award. The officers, em-
ployvees, and agents of the recipient
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
valne from contractors, or parties to
subagreements. However, recipients
may set standards for sitwations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value. The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient.

(d) Competition. All procursment
transactions shall be conducted in a
manner to provide, to the maxirnum
extent practical, open and free com-
petition. The recipient shall be alert to
organizational conflicts of interest as
well as noncompetitive practices
among contractors that may restrict
or eliminate competition or otherwise
restrain trade. In order to ensure objec-
tive contractor performance and elimi-
nate unfair compsetitive advantage,
contractors that develop or draft speci-
fications, requirements, statements of
work, invitations for bhids and/or re-
quests for proposals shall be excluded
from competing for such procurements.
Awards shall be made to the bidder or
offeror whose bid or offer is responsive
to the solicitation and is rmost advan-
tageous to the reciplent, price, gquality
and other factors considered. The other
factors shall include the bidder’s or
offeror’s compliance with Section 3 of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701u), hereafter
referred to as *‘Section 3. Section 3
provides that, to the greatest extent
feasible, and consistent with existing
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very
low-income persons. Solicitations shall
clearly set forth all requirements that
the hidder or offeror shall fulfill in
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids
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or offers may be rejected when it is in
the recipient’s interest to do so.

(e) Procurement procedures. (1} All re-
cipients shall establish written pro-
curement procedurss. These procedures
shall provide for, at a minimum, that
paragraphs (e)}1)yd), (e)}1Xii) and
(e)(1)(iii) of this section apply.

(1) Recipients avoid purchasing un-
necessary items,

(ii) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the reciplent.

(iii} Solicitations for goods and serv-
ices provide for all of the following.

(A} A clear and accurate description
of the technical requirements for the
material, produact or service to be pro-
cured. In compstitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(B) Reqguirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating hids or
proposals.

(Cy} A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

() The specific features of ‘‘brand
name or equal” descriptions that bid-
ders are required to meet when suach
items are included in the solicitation.

(E) The acceptance, to the extent
practicable and economically feasible,

n dngtes, sarUin ﬁimﬁns:j !

require separate depository accounts
for funds provided to a recipient or es-

24 CFR Sublitie A (4-1-08 Edition)

(ii) Make information on forth-
coming opportunities available and ar-
range time frames for purchases and
contracts to encourage and facilitate
participation by small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises.

(ii1} Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with

small businesses, minority-owned
firms, and women’s Dbusiness enter-
prises.

(iv)} Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is toc large
for one of these firms to handle individ-
ually.

(v) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(3) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The *‘cost-plas-a-percentage-oi-
cost” or ‘“percentage of construction
cost” methods of contracting shall not
be used.

(4) Contracts shall be made only with

! TROJOIS W0 RORGRSR.

(3) For nonconstruction awards, re-
cipients shall request prior approvals
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agency, pre-award review and procure-
ment documents, such as requests for
proposals or invitations for bhids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient's procurement proce-
dures or operation fails to comply with
the procurement standards in HUD's
implementation of Circular A-110.

(ii) The procurement is expected to
exceed $100,000 or the small purchase
threshold fixed at 41 U.S.C. 403 (11),
whichever is greater, and iz to be
awarded without competition or only
one bid or offer is received in response
to a solicitation,

{iii) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘“brand name”
product.

(iv) 'The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low hidder under a sealed bid procure-
ment.

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

(D) Cost and price analysis. Some form
of cost or price analysis shall be made
and documented in the procurement
files in connection with every procure-
ment action. Price analysis may be ac-
complished in varicus ways, including
the comparison of price quotations sab-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis 18 the review and evaluation of
each element of cost to determine rea-
sonableness, allocability and allow-
ability.

(g} Procurement records, Procurement
records and files for purchases in ex-
cess of the small purchase threshold
shall inclunde the following at a min-
imum:

(1} Basis for contractor selection;

(2) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(3) Basis for award cost or price.

(h) Contract adminisiration. A system
for contract administration shall be
maintained to ensure contractor con-
formance with the terms, conditions
and specifications of the contract and
to ensure adequate and timely follow

§84.84

up of all purchases. Recipients shall
evaluate contractor performance and
docurnent, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract.

(1) Contract provisions. The recipient
shall include, in addition to provisions
to define a sound and complete agree-
ment, the following provisions in all
contracts. The {following provisions
shall also be applied to subcontracts.

(1) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(2) All contracts in excess of the
smal} purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. Tn addi-
tion, such contracts shall describe con-
ditions under which the confract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may
accept the bonding policy and require-
ments of the recipient, provided HUD
has made a determination that the
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum
requirements shall be as follows:

{i) A bid gunaransee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee” shall con-
gigt of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his “bid, execute
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such contractual documents as may be
required within the time specified.

(ii) A performance bond on the part
of the contractor for 100 percent of the
coniract price. A ‘‘performance bond”
is one executed in connection with a
contract to secure fuifillment of all the
contractor’'s obligations under such
contract.

(iii) A payment bond on the part of
the contractor for 100 percent of the
contract price. A “‘payment bond” is
one executed in connection with a con-
tract to assure payment as required by
statute of all persons supplying labor
and material in the execution of the
work provided for in the contract.

(iv) Where bonds are required in the
gituations described herein, the bonds
shall be obtained from companies hold-
ing certvificates of authorlty as accept-
able sureties pursuant to 31 CFR part
223, *‘Surety Companies Doing Business
with the United States.”

(4) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, HUD, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(&) All contracts, including small par-
chaseg, awarded by recipients and thelr
contractors shall contain the procure-
ment provisions of Appendix A to this
rule, as applicable.

[59 FR 47011, Sept. 13, 1994, as amended at 72
FR 73492, Dec. 27, 2007]

§84.85 Reports and records.

(a) Purpose of reports and records.
Paragraphs (b) and (c) of this section
set forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

(b) Monitoring and reporting program
performance. (1} Recipien$s are respon-

24 CFR Subtitie A (4-1-08 Edlition)

award. Recipients shall monitor sub-
awards to ensure subrecipients have
met the audit requirements as delin-
eated in §84.82(e).

(2) The Federal awarding agency
shall prescribe the frequency with
which the performance reports shall be
submitted. BExcept as provided in para-
graph (b)X6) of this section, perform-
ance reports shall not be required more
frequently than gquarterly or less fre-
quently than annually. Annual reports
shall be due 90 calendar days after the
grant year; quarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may require annnal reports be-
fore the anniversary dates of multiple
vear awards in lien of these reguire-
ments, The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

{3) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(4) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(i) A comparison of actual accom-
plishments with the goals and objec-
tives established for the pericd, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
gunantified, such quantitative data
should be related to cost data for com-
putation of unit costs. .

(ii) Reasons why established goals
were not met, if appropriate,

(5) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(6) Recipients shall immediately no-
tity HUD of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance nesded %0 resolve the situa-
tion.

(7) HUD may make site visits, as
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requesting performance data from re-
cipients.

(¢) Retention and access requirements
for records, (1) This paragraph (c) sets
forth requirements for record retention
and anrnace tn rannrde for awarde tn _ra-

§84.86

cess to a recipient’s personnel for the

purpose of interview and discussion re- -

lated to such docaments. The rights of
aceess in this paragraph (¢)(5) are not
limited to the required retention pe-

raAd kot ehall last_as Inne as recnrds

ok e

(F) Location and condition of the
equipment and the date the informa-
tion was reported.

(ii) Egquipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(1ii) A physical inventory cf equip-
ment shall be taken and the results
reconciled with the equipment records
at least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to deiermine the
causes of the diffsrence. The recipient
shall, in connection with the inven-
tory, verily the existence, current uti-
lzation, and continued need for the
eguipment.

(iv) A control system shall be in ef-
fect to insure adeguate safeguards to
prevent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the egquipment was
owned by the Federal Government, the
recipient shall promptly notify HUD,

(v) Adequate malntenance procedurss
shall be implemented to keep the
equipment in good condition.

(5) HUD may reserve the right to
transfer the title to the Federal Gov-
ernment or to a third party named by
the Federal Government when such
third party is otherwise eligible under

chased, under an award. IUD reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(2) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”’

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (D){3)(1) and (£)(3)(ii) of this sec-
tion.

(i) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award.

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

(4) Title to intangible property and
debt Instruments acquired under an
award or subaward vests upon acguisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose.

(g) Property trust relationship. Real
property, eguipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds
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Alternatively, a termination settle-
ment may be reached by prorating the
grant amount against the percentage
of completion or by some other method
ag determined by the Grant Officer, as
long as the methed used results in an
equitable settlement to both parties.

(b) Enforcement—(1) Remedies for non-
complionce. If a recipient materially
fails to comply with the terms and con-
ditions of an award, whether stated in
a TFederal statute, regulation, assur-
ance, application, or notice of award,
HUD may, in addition to imposing any
of the special conditions outlined in
§84.14, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by HUD.

(il) Wholly or partly suspend or ter-
minate the current award.

(iii) Withhold further awards for the
projeot or program,

{iv) Take other remedies that may be
legally available.

(2) Hearings and appeals. In taking an
enforcement action, HUD shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is sn-
titled under any statute or regulation
applicable to the action involved.

(3) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless HUD expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowable
if paragraphs (bX2)1) and (b)3Xii) of
this section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(i) The costs would he allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

24 CFR Sublitie A (4-1-08 Edifion)

(4) Relationship to debarment and sus-
pension., The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
HUD’s regulations at 2 CFR part 2424
(see §84.13).

[58 FR 47011, Sept. 13, 1994, as amended at 72
FR 73492, Dec, 27, 2007]

$84.87 Closeout procedures, subse-
quent adjustments and continuing
responsibilities.

(&) Closeout procedures. (1} Recipients
shall submit, within 90 calendar days
after the date of completion of the
award, all financial, performance, and
other reports as required by the terms
and conditions of the award. HUD may
approve extensions when requested by
the recipient.

(2) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§84.83(b) through (g).

{(b) Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout
of an award does not affect any of the
following:

(i) Audit requirements in § 84.26.

{il) Property management require-
ments in §§84.83(b) through (g).

(iii) Records retention as reguired in
§84.53.

(2) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part witk the consent of HUD and the
recipient, provided the responsibilities
of the recipient are considered and pro-
visions made for continuing respon-
sibilities of the recipient, as appro-
priate.

APPENDIX A TO PART 84—CONTRACT
PROVISIONS

All contracts, awarded by & recipient in-
cluding small purchases, shall contain the
{following provisions as applicable:

1, Egual Employment Opporfunity—All con-
tracts shail contain a provision requiring
compliance with E.O. 11246, '"Equal Employ-
ment, Opportunity,” as amended by B.O.
11375, “‘Amending Executive Order 11246 Re-
lating to Eagual Employment Opportunity,”
and as supplemented by regulations at 41
CFR part 60, “‘Office of Federal Comntract
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Compliance Programs, Equal Employment
Opportunity, Department of Labor.”

2. Copeland ‘*Ant-Kickback' Act (18 U.S.C.
874 end 40 U.5.C. 276c)—All contracts and sub-
grants in excess of $200¢ for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland "Anti-Klckback™ Act (18
U.8.C. 8714), as supplemented by Department
of Labor regulations (28 CFR part 3, *‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States™). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
etnployed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to HUD.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When reguired by Federal pro-

gram leﬁisla.nioni all construction contracts R I L i ig?

Pt. 84, App. A

work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply te
the purchases of supplies or materials or ar-
tigles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence,

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Governmeni and
the recipient in any resulting invention in
accordance with 37 CFR part 401, *‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Apreements,” and any implementing regula-
tions issued by HUD,

6. Clean Air Act (42 U.S.C. 7401 ef seq.) and

the metric system of measurement.

(F) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment, and are energy efficient.

(2) Positive efforts shall be made by
recipients to utilize small businesses,
minecrity-owned {firms, and women’s
business enterprises, whehever pos-
sible. Reciplents of Federal awards
shall take all of the following steps to
further this goal.

(i) Engure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement,
Consideration shall be given to such
matters as contractor integrity; com-
pliance with public policy, including,
where applicable, Section 3 of the
Houging and Urban Developmeant Act of
1968 (12 U.S.C. 1701u); record of past
performance; and financial and tech-
nical resources or accessibility to other
necessary resources. In certain cir-
cumstances, contracts with certain
parties are restricted, as set forth at 2
CFR part 2424,

{5) Recipients shall, on request, make
available for the Federal awarding
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3. Indirect cost allocations not using rates.
In certain situations, & governmental unit,
becanse of the nature of its awards, may be
reguired to develop a cost allocation plan
that distributes indirect (and, in some cases,
direct) costs to the specific funding sources,
In these cases, s narrative cost allocation
methodology should be developed, docu-
mented, maintained for andit, or submitted,
a8 appropriate, to the cognizant agency for
review, negotiation, and approval.

4. Appeals, If s dispute arises in a negotia-
tion of an indirect cost rate {or other rate)
between the cognizant agency and the gov-
ernmental unit, the dispute ghall be resclved
in accordance with the appeals procedures of
the cognizant agency.

5. Collection of unallowable costs and erro-
neous payments. Costs specifically 1dentified
as unallowable and charged to Federal
awards elther directly or Indirectly will be
refunded (including interest chargeable in
accordance with applicable Federal agency
regulations).

6. OMB assistancs. To the extent that prob-
lems are encountered among the Federal
agencies and/or governmental units in con-
nection with the negotiation and approval
process, OMB will lend assistance, as re-
quired, to regolve such problems in a timely
manner,

PARTS 226-229 [RESERVED]

PART 230—COST PRINCIPLES FOR
NON-PROFIT  ORGANIZATIONS
(OMB CIRCULAR A-122)
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§230.5 Purpose.

This part establishes principles for
determining costs of grants, contracts
and other agreements with non-prefit
organizations.

§230.10 Scope.

(a) This part does not apply to col-
leges and universities which are cov-
ered by 2 CFR part 220 Cost Principles
for Eduncational Institutions (OMB Cir-
cular A-21); State, local, and federally-
recognized Indian tribal! governments
which are covered by 2 CFR part 225
Cost Principles for State, Local, and
Indian Tribal Governments (OMEB Cir-
cular A-87); or hospitals.

(b) The principles deal with the sub-
ject of cost determination, and make
no attempt to identify the cir-
cumstances or dictate the extent of
agency and non-profit organization
participation in the financing of a par-
ticular project. Provision for profit or
other increment above cost is outside
the scope of this part.

§230.15 Policy.

The principles are designed to pro-
vide that the Federal Government bear
its fair share of costs except where re-
stricted or prohibited by law. The prin-
ciples do not attempt to prescribe the
extent of cost sharing or matching on
grants, contracts, or other agreements.
However, such cost sharing or match-
ing shall not be accomplished through
arbitrary limitations on individual
cost elements by Federal agencies.

§230.20 Applicability.

{(a) These principles shall be used by
all Federal agencies in determining the
costs of work performed by non-profit
organizations under grants, coopera-
tive agreements, cost reimbursement
contracts, and other contracts in which
costs are used in pricing, administra-
tion, or settlement. All of these instru-
ments are hereafter referred to as
awards. The principles do not apply to
awards under which an organization is
not required to account to the Federal
Government for actual costs incurred.

(b) All cost reimbursement sub-
awards (subgrants, subcontracts, etc.)
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or both; or have AIDS and related dis-
eases) and, if also homeless, the family
of such a person. To be eligible for as-
sistance, persons must be very low in-
come, except that low-income individ-
uals may be assisted under the SRO
component in accordance with 24 CFR
813.105(b).

Homeless or homeless individual has
the meaning given in section 103 of the
McKinney Act (42 U.S.C. 11302).

Indian tribe has the meaning given in
section 102 of the Housing and Commu-
nity Development Act of 1974 (42 U.S.C.
5302).

Low-income means an annual income
not in excess of 80 percent of the me-
dian income for the area, as deter-
mined by HUD. HUD may establish in-
come limits higher or lower than 80
percent of the median income for the
area on the basis of its finding that
such variations are necessary because
of the prevailing levels of construction
costs or unusually high or low family
incomes.

Nonprofit organization has the mean-
ing given in section 104 of the Cran-
ston-Gonzalez National Affordable
Housing Act (42 U.S.C. 12704). The term
nonprofit organization also includes a
community mental health center es-
tablished as a public nonprofit organi-
zation.

Participant means an eligible person
who has been selected to participate in
S+C.

Person with disabilities means a house-
hold composed of one or more persons
at least one of whom is an adult who
has a disability.

(1) A person shall be considered to
have a disability if such person has a
physical, mental, or emotional impair-
ment which is expected to be of long-
continued and indefinite duration; sub-
stantially impedes his or her ability to
live independently; and is of such a na-
ture that such ability could be im-
proved by more suitable housing condi-
tions.

(2) A person will also be considered to
have a disability if he or she has a de-
velopmental disability, which is a se-
vere, chronic disability that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

§582.5

(ii) Is manifested before the person
attains age 22;

(iii) Is likely to continue indefi-
nitely;

(iv) Results in substantial functional
limitations in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;

(B) Receptive and expressive lan-
guage,

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;
and

(&) Economic self-sufficiency; and

(v) Reflects the person’s need for a
combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services which are
of lifelong or extended duration and are
individually planned and coordinated.

(8) Notwithstanding the preceding
provisions of this definition, the term
person with disabilities includes, except
in the case of the SRO component, two
or more persons with disabilities living
together, one or more such persons liv-
ing with another person who is deter-
mined to be important to their care or
well-being, and the surviving member
or members of any household described
in the first sentence of this definition
who were living, in a unit assisted
under this part, with the deceased
member of the household at the time of
his or her death. (In any event, with re-
spect to the surviving member or mem-
bers of a household, the right to rental
assistance under this part will termi-
nate at the end of the grant period
under which the deceased member was
a participant.)

Recipient means an applicant ap-
proved to receive a S+C grant.

Seriously mentally ill has the meaning
given in section 462 of the McKinney
Act (42 U.8.C. 11403g).

Single room occupancy (SRO) housing
means a unit for occupancy by one per-
son, which need not but may contain
food preparation or sanitary facilities,
or both.

Sponsor means a nonprofit organiza-
tion which owns or leases dwelling
units and has contracts with a recipi-
ent to make such units available to eli-
gible homeless persons and receives
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rental assistance payments under the
SRA component.

State has the meaning given in sec-
tion 462 of the McKinney Act (42 U.S.C.
11403g).

Supportive service provider, or service
provider, means a person or organiza-
tion licensed or otherwise qualified to
provide supportive services, either for
profit or not for profit.

Supportive services means assistance
that—

(1) Addresses the special needs of eli-
gible persons; and

(2) Provides appropriate services or
assists such persons in obtaining ap-
propriate services, including health
care, mental health treatment, alcohol
and other substance abuse services,
child care services, case management
services, counseling, supervision, edu-
cation, job training, and other services
essential for achieving and maintain-
ing independent living.

(Inpatient acute hospital care does not
qualify as a supportive service.).

Unit of general local government has
the meaning given in section 102 of the
Housing and Community Development
Act of 1974 (42 U.S.C. 5302).

Very low-income means an annual in-
come not in excess of 50 percent of the
median income for the area, as deter-
mined by HUD, with adjustments for
smaller and larger families. HUD may
establish income limits higher or lower
than 50 percent of the median income
for the area on the basis of its finding
that such variations are necessary be-
cause of unusually high or low family
incomes.

[61 FR 51169, Sept. 30, 1996; 62 FR 13539, Mar.
21, 1997]

Subpart B—Assistance Provided

§582.100 Program component descrip-
tions.

(a) Tenant-based rental assistance
(TRA). Tenant-based rental assistance
provides grants for rental assistance
which permit participants to choose
housing of an appropriate size in which
to reside. Participants retain the rent-
al assistance if they move. Where nec-
essary to facilitate the coordination of
supportive services, grant recipients
may require participants to live in a

24 CFR Ch. V (4-1-08 Edition)

specific area for their entire period of
participation or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Recipients may not de-
fine the area in a way that violates the
Fair Housing Act or the Rehabilitation
Act of 1973. The term of the grant be-
tween HUD and the grant recipient for
TRA is five years.

(b) Project-based rental assistance
(PRA). Project-based rental assistance
provides grants for rental assistance to
the owner of an existing structure,
where the owner agrees to lease the
subsidized units to participants. Par-
ticipants do not retain rental assist-
ance if they move. Rental subsidies are
provided to the owner for a period of ei-
ther five or ten years. To qualify for
ten years of rental subsidies, the owner
must complete at least $3,000 of eligible
rehabilitation for each unit (including
the unit’'s prorated share of work to be
accomplished on common areas or sys-
tems), to make the structure decent,
safe and sanitary. This rehabilitation
must be completed with in 12 months
of the grant award.

(¢) Sponsor-based rental assistance
(SRA). Sponsor-based rental assistance
provides grants for rental assistance
through contracts between the grant
recipient and sponsor organizations. A
sponsor may be a private, nonprofit or-
ganization or a community mental
health agency established as a public
nonprofit organization. Participants
reside in housing owned or leased by
the sponsor. The term of the grant be-
tween HUD and the grant recipient for
SRA is five years.

(d) Moderate rehabilitation for single
room occupancy dwellings (SRO). (1) The
SRO component provides grants for
rental assistance in connection with
the moderate rehabilitation of single
room occupancy housing units. Re-
sources to initially fund the cost of re-
habilitating the dwellings must be ob-
tained from other sources. However,
the rental assistance covers operating
expenses of the rehabilitated SRO units
occupied by homeless persons, includ-
ing debt service to retire the cost of
the moderate rehabilitation over a ten-
year period.

(2) SRO housing must be in need of
moderate rehabilitation and must meet
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should be treated as applicable credits. Spe-
cifically, the concept of netting such credit
1teme against related expenditures should be
applied by the organization in determining
the rates or amounts to be charged to Fed-
aral awards for services rendered whenover
the facllities or other respurces used in pro-
viding such services have been financed di-
rectly, in whole or in part, by Federal funds.

¢c. For rules covering progratn income (i.e.,
grogs income earned from federally-sup-
portod activities) ses §215.24 of 2 CFR part
215 TUniform Administrative Requirements
for Grants and Agreements with Institutions
of Highar Education, Hospitals, and Other
Non-Profit Organizations (OME Circular A-
11i0).

6. Advance understandings. Under any
given award, the reasonablemess and
allocability of certain 1tems of ¢osts may be
difficult to determine. This is particularly
true in connection with organizations that
recelve a preponderance of their support
from Federal agencies. In order to avoid sub-
seguent disallowance or dispute based om
unreasonableness or nonallocability, it is
often desirable to seek & written agreement
with the cognizant or awarding agency in ad-
vance of the incurrence of special or unusual
costs. The absence of an advance agreement
on any element of cost will not, in itself, af-
fect the reasonableness or allocability of
that element,

7. Conditional exemptions. a, OMB author-
izmeg conditional exemption from OMDB admin-
istrative requirements and cost principles
for certain PFederal programs with statu-
torlly-anthorized consolidated planning and
congolidated administrative funding, that
are identified by & Federal agency and ap-
proved by the head of the Executive depart-
ment or establishment. A Federal agency
shall consult with OMB during 1ts conslder-

atipn of whether to grapt sngh an exemuotion.
each project, program, subaward, func-
tion or activity supported by the
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own written fiscal and administrative re-
guirsments for expending and accounting for
all funds, which are conslstent with the pro-
vigions of 2 CFR part 225 (OMB Circular A-
87), and extend such policies to all subrecipi-
ents. These fiscal and administrative re-
guirements must be sufficlently specific to
ensure that: Funds are ased in compliance
with all applicable Feferal statutory and
regulatory provislons, costs are reasonable
and necessary for operating these programs,
and funde are not to be used for general ex-
penses required to carry out other respon-
sibilities of a State or ii8 subraciplents.

B. Direct Costs

I, Direct coats are those that can be identi-
fied specifically with a particular final cost
objective, i.e., a particular award, project,
service, or other direct activity of an organi-
zation. However, a cosl may not be assigned
to an award as a direct cost if any other cost
incurred for the same purpose, in like cir-
cumatance, has been allocated te an award
as an indirect cogt. Coste identified specifi-
cally with awards are direct costs of the
awards and are 0 be assigned directly there-
to, Costs identified specificelly with other
final cost objectives of the organization are
direct costs of thoge cost objectives and are
not to be assigned to other awards directly
or indirectly.

2. Any direct cost of & minor amount may
be treated as an indirect cost for reasons of
practicality where the acoounting treatment
for such cost i8 consistently applied to all
final cost objectives.

3. The cost of certain activities are not al-
lowable as charges to Federal awards (see,
for example, fundraising costs in paragraph
17 of Appendix B to this part). However, even
though these costs are unallowable for pur-
poses of computing charges to  Federal

(8) HUD shall comply with clearance

requirements of 5 CFR part 1320 when
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cipients. TFederal awarding agencles
shall not impose any other record re-
tention or access reguirements upon
recipients.

(2) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
vears from the date of submission of
the final exypenditure report or, for
awards that are renewad guarterly or
annually, from the date of the submis-
gion of the gquarterly or annual finan-
cial report, as authorized by HUD. The
only exceptions are the following.

(i) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resclved and final action
taken.

(ii) Records for real property and
equipment acguired with Federal funds
shall be retained for 3 years after final
disposition.

(iii) When records are transferred to
or maintained by the Federal awarding
agency, the 3-year retention reguire-
ment is not applicable to the recipient.

(3) Copies of original records may be
substituted for the original records if
authorized by HUD.

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to aveid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use.

(5 HUD, the Inspector General,
Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
1y and unrestricted access 0 any
books, documents, papers, or other
records of recipients that are pertinent
t0 the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-

are retained.

(6) Unless required by statute, HUD
shall not place restrictions on recipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when HUD can
demonstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (5.
T.8.C. 552) if the records had belonged
to HUD.

§84.86 Termination and enforcement.

(a) Termination. (1) Awards may be
terminated in whole or in part only if
paragraphs (a)1)d), (a)Axii), or
(a)(1)(iii) of this section apply.

(i) By HUD, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(it) By HUD with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(iii) By the recipient upon sending to
HUD written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion t¢ be ter-
minated. However, if HUD determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety
under either paragraphs (a)(1)i) or
(a)(1)(ii) of this section.

(2) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §84.87(a)}1), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate,

{3} If costs are allowed, the cost prin-
ciples in §84.27 apply, even though the
award was made on a lump-sum basis.
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and other distorting items, such as major
subcontracts or subgrants), direot salaries
and wages, or other base which results in an
equitable distribution. ‘The distribution base
shall generally exclude participant support
costs as defined in paragraph 32 of Appoendix
B.

d. Exoept where a spooial rate(s) is re-
quired in accordance with subparagraph b of
this appendix, the indirect cost rate devel-
oped under the above principles is applicable
to all awards at the organlzation. If a special
rate(s) is required, appropriate modifications
shall be made in order to develop the special
rate(s).

8. For an organization that recelves more
than $10 millon in Federal funding of direct
costs in a fiscal year, a breakout of the indi-
rect cost compenent into two bread oat-
egories, Facilities and Administration as de-
fined in subparagraph C.3 of this appendix, is
required. The rate in each case shall be stat-
od as the percentage which the amount of
the particular indirect cost category (i.e.,
Fagilities or Administration) is of the dis-
tribution base identified with that category.

3. Multiple allo¢cation base method.

a. General. Where an organigation’s indi-
rect costs benefit it major functions in
varying degrees, indirect costs shall be accu-
mulated into separate cost groupings, as de-
scribed in sabparagraph D.3.b of this appen-
dix. Each grouping shall then be allocated
individually %o benefiting functions by
means of & base which best measures the rel-
ative benefits. The default allocation hases
by cost pool are described in subparagraph
D.3.c of this appendizx.

b. Identification of indirect costs. Cost
groupings shall be establighed so as to per-
mit the allocation of each grouping on the
basis of benefits provided to the major func-
ticns. Bach grouping shall constitute a pool
of expenses that are of Iike character in
terms of functions they benefit and in terms
of the allocation bage which best measures
the relative benefits provided to each funec-
tion. The groupings are classified within the
two broad categories: “Facilities’ and “Ad-
ministration,” as described in subparagraph
C.3 of this appendix. The indirect cost pools
are defined as follows:

(1) Depreciation and use allowances. The
expenses under this heading are the portien
of the costs of the organjzation's buildings,
capital lmprovements to land and buildings,
and eguipment which are computed in ac-
cordance with paragraph 11 of Appendix B to
thie part (“‘Depreciation and use allow-
ances’’).

(2) Interest. Interest on debt associated
with certain buildings, egquipment and cap-
ital improvernents are computed in accord-
ance with paragraph 23 of Appendix B to ¢this
part {‘‘Interest’).

(3) Operation and maintenance sxXpenses.

! The eXpenses ander this heading are those

Pi. 230, App. A

that have been incurred for the administra-
tion, operation, maintsnance, preservation,
and protection of the organization’s phyaical
plant., They include expenses normally in-
curred for such ltema as: Janitorial and util-
ity services; repairs and ordinary or normal
alterations of bulldings, furniture and eguip-
ment; cars of grounds; maintenance and op-
eration of buildings and other plant facili-
ties; security; earthquake and disaster pre-
paredneas; environmental safety; hazardous
waste disposal; property, liability and other
ingnrance relating to property: space and
capital leasing; facility planning and man-
agement; and, central receiving. The oper-
ation and maintenance expenses ocategory
shall alsg include its allocable share of
fringe benefit costs, depreciation and use al-
lowances, and interest costs,

(4) General administration and general ex-
penses. (a) 'The expenses under this heading
are those that have been incurred for the
overall general executive and administrative
offlces of the organization and other ex-
penses of a general nature which do not re-
late polely to any major function of the orga-
nization. This category shall also include its
allocable share of fringe benefit costs, oper-
ation and maintenance expense, depreciation
and use allowances, and interest costs. Ex-
amples of this category include central of-
fices, such as the director's office, the office
of finance, business services, budget and
planning, peraonnel, safety and risk manage-
ment, general counsel, management infor-
mation systems, and lbrary costs.

(o) In developing this coat pool, special
care should be exercised to ensure that costs
fncurred for the game purpose in like cir-
cumstances are treated consistently as ei-
ther dirsct or indirect costs. For example,
malaries of technical staff, project supplies,
project publication, telephone toll charges,
computer costs, travel costs, and specialized
sorvices coste shall be treated as direct costs
wherever identifiable to a particular pro-
gram. The salaries and wages of administra-
tive and pooled clerical staff should nor-
mally be treated as indireot costs. Direct
charging of these costs may be appropriate
where a major project or activity explicitly
requires and budgets for administrative or
olerical services and other individuals in-
volved can be identified with the program or
activity. Items puch as office supplies, post-
age, local telephone costs, periodicals and
membershipe should normally be treated as
indirect costs.

c. Allocation bases, Actual conditions shall
be taken into account in selecting the base
to be used in allocating the expenses in each
grouping to benefiting functions. The essen-
tinl oonsideration in selecting a method or a
base is that it i3 the one best suited for as-
signing the pool of costs to cost objectives in
accordance with benefits derived; a traceable
cause and eoffect relationship; or logic and
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reason, where neither the cause nor the ef-
fect of the relationship is determinable.
When an allocation can be made by assign-
ment of a cost grouping directly to the func-
tion benefited, the allocation shall be made
in that manner. When the expenses in a cost
grouping are more general in nature, the al-
location shall be made through the use of a
gelected base which produces results that are
equitable to both the Feaderal Government
and the organization. The distribution shall
be made in accordance with the bases de-
scribed herein unless it can be demonstrated
that the use of a different base wonld result
in a more equitable allocation of the costs,
or that a more readily available base would
not increase the costs charged te sponsored
awarde. The results of special cost studies
(such as an engineering watility study) shall
not be used to determine and allocate the in-
direct costs to sponsored awards.

(1) Depreciation and use allowances. Depre-
ciation and use allowances expenses shall be
allocated in the following manner:

(a) Depreciation or use allowances on
buildings used exclusively in the conduct of
a single functior, and on capital improve-
ments and equipment used in such buildings,
shall be asgigned to that function.

{b) Deprociation or use allowances on
buildings used for more than one function,
and on capital improvements and eqgiaipment
used in such buildings, shall be allocated to
the individual functions performed in each
buiiding on the basis of usable square fest of
space, excluding common areas, such as hall-

' da
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allocated in the same manner as the depre-
ciation and use allowances.

(4) General administration and general ex-
penses. General administration and general
expenses shall be allooated to benefiting
functions based on modified total direct
costs (MTDC), as described in subparagraph
Ir.3.f of this appendix, The expenses included
in this category could be grouped first ac-
cording to major functions of the organiza-
tion to which they render services or provide
benefits. The aggregate expenses of each
group shall then be allocated to benefiting
functions based on MTDC.

d. Order of distribution. (1) Indirect cost
categories consisting of depreciation and use
allowances, interest, operation and mainte-
nance, and general administration and gen-
eral expenses shall be allocated in that order
to the remaining indirect cost categories as
well as to the major functions of the organi-
zation. Other cost categories could be allo-
cated in the order determined toc be most ap-
propriate by the organization. When cross al-
location of costs is made as provided in sub-
paragraph D.3.d.(2) of this appendix, this
order of allocation does not apply.

(2) Normally, an indirect cost category will
ke considered closed once it has heen allo-
cated to other cost objectives, and costs

shall not be subsequently allocated to it.
However, a cross allocation of costs between
two or moere indirect costs categories couid
be used if such allocation will result in a

more eiuita.bla allocation of costs. If a cross
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agency determines that an exclusion is nec-
easary to avoid a serious ineguity in the dis-
trivution of indirect costs,

g. Individual Rate Components. An indi-
rect cost rate shall be determined for each
separate indirect cost pool developed., The
rate in esach case shall be stated as the per-
centage which the amount of the particular
indirect cost pool ig of the distribution base
identified with that pool, Each Indirect cost
rate negotiation or determination agreement
ghall include development of the rate for
pach indirect cost pool as well as the overall
indirect cost rate. The indirect cost pools
shall bhe classified within two broad cab-
psgories: “Facilities’ and “Administration,”
as deseribed in subparagraph C.3 of this ap-
pendix.

4. Direot allocation method. a. Some non-
profit organizations treat all costs as direct
costs except general administration and gen-
eral expenses. These organizations generally
gseparate their costs into three basic cat-
egories: General adminlstration and general
expenses, fundraising, and other direct func-
tions (including projects performed under
Federal awarda). Joint costs, such a8 depre-
clation, rental costs, oberation and mainte-
nance of facilities, telephone expenses, and
the like are prorated individually as direct
oosts to each category and to eath award or
other activity using a base moat appropriate
to the particular cost belng prorated.

Y. This method is acceptable, provided each
joint cost 1g prorated using a base which ac-
curately measures the benefits provided to
each award or other activity. The bases must
be established in accordance with reasonable
criteria, and be supported by cwrrent data.
This method 1s compatible with the Svand-
ards of Accounting and Financial Reporting
for Voluntary Health and Welfare Organiza-
tions issued jointly by the National Health
Conneil, Inc,, the National Assembly of Vol-
nntary Health and Social Welfare Organiza-
tions, and the United Way of America,

¢, Under tihis method, indirect costs con-
gist exclusively of general administration
and general expenses. In all other respects,
the organization’s indirect cost rates shall
ke computed in the same manner as that de-
scribed in subparagraph D.2 of this appendix.

5. Special indirect cost rates. In some in-
stances, & single indirect cost rate for all ac-
tivities of an organization or for each major
function of the organization may not be ap-
propriate, since 1t would not take into ac-
count those differsnt factors which may sub-
stantially affect the indirect costa applicable
to & particular segment of work. For this
purpose, a particular segment of work may
be that performed under a single award or it
may consist of work under a group of awards
performed in a common environment. These
factors may include the physical location of
the work, the level of administrative support
required, the nature of the facilities or other
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resources employed, the scientific disciplines
or technical skills involved, the organiza-
tional arrangements used, or any combina-
tion thereof. When a particular segment of
work is performed in an environment which
appears to generate a significantly different
layve] of indirect costs, provisions should be
made for a separate indirect cost pool appli-
cable to such work., The separate indirect
cost pool should be developed during the
course of the regular allocation process, and
the separate indirect cost rate resnlting
therefrom showld be used, provided it is de-
termined that the rate differs significantly
from that which wonld have been obtained
under subparagraphs D.2, 3, and 4 of this ap-
pendix, and the volume of work to which the
rate would apply is material,

E. Negotiation and Approval of Indirect Cost
Rates

1. Definitions, As used in this section, the
following terms have the meanings set forth
below:

&. Cognizant agency means the Federal
agency responsible for megotiating and ap-
proving indirect cost rates for a non-profit
organization on behalf of all Federal agen-
cies.

h. Predetermined rate means an indirect
cost rate, applicable to a specified current or
future period, usunally the organization's fis-
cal year. The rate is based on an estimate of
the costs to be ineurred during the period. A
predetermined rate is not subject to adjust-
ment.

¢. Fixed rate means an indirect cost rate
which has the same characteristics as a pre-
determined rate, exoept that the difference
between the estimated cogts and the actual
costs of the period covered by the rate is car-
ried forward as an adjustment to the rate
computation of a subsequent period.

d. Final rate means an indirect cost rate
applicable to a specifisd past period which is
based on the actual costs of the period. A
final rate 1s not subject to adjustment.

e. Provisional rate or billing rate means a
temporary indirect cost rate applicable to a
specified period which is used for funding, in-
terim relmbursernent, and reporting indirect
costs on awards pending the establishment of
a final rate for the period.

f. Indirect cost proposal means the doecu-
mentation prepared by an organization to
substantiate its claim for the reimbursement
of indirect costs. This proposal provides the
bagis for the review and negotiation leading
to the eatablishment of an organization's in-
direct cosh rate.

g. Coat objective means a funetion, organi-
zational subdivision, contract, grant, or
other work unit for which cost data are de-
sired and for which provision is made to ac-
cumulate and measure the cost of processes,
projacts, jobs and capitalized projects.
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2, Negotiation and approval of rates. a. Un-
leas different arrangements are agreed to by
the agencies concerned, the Federal agency
with the largest dollar value of awards with
an organization will be designated as the
cognizant agency for the negotiation and ap-
proval of the indirect cost rates and, where
necessary, other rates such as fringe benefit
and computer charge-out rates. Once an
agency is assigned cognizance for a par-
ticular non-profit organization, the assign-
ment will not be changed unless there is a
major long-term shift in the dollar volume of
the Federal awards to the organization. All
concerned Federal agencies shall be given
the opportunity to participate in the nego-
tiation process but, after a rate has been
agreed npor, it will be accepted by all Fed-
eral agencies. When a Federal agency has
reason to believe that specia! operating fac-
tors affecting its awards necessitate spscial
indirect cost rates in accordance with sub-
paragraph D.5 of this appendix, it will, prior
to the time the rates are negotiated, notify
the cognizant agency.

b. A noen-profit organization which has not
previonsly established an indirect cost rate
with a ¥ederal agency shall submit its ini-
tial indirect cost proposal immediately after
the organization is advised that an award
wili be made and, in no event, later than
three months after the effective date of the
award.

¢. Organizations that have previously es-
tablished indirsct cost rates must submit a
new indirect cost proposal to the cognizant
agency within slx months after the close of
each figcal year.

d. A predetermined rate may be negotiated
for use on awards where there is reasonable
assurance, based on past experience and reli-
able projection of the organization's costs,
that the rate is not likely to exceed a rate
based on the organization’s actual costs.

e¢. Fixed rates may be negotiated where
predetermined rates are not oconsidered ap-
propriate. A fixed rate, however, shall not be
negotiated if all or a substantial portion of
the organization’s awards are expected Lo ex-
pire before the carry-forward adjustment can
be made; the mix of Federal and non-Federal
work at the organization is too erratic to
permit an equitable ocarry-forward adjust-
ment; or the organization’s operations fluc-
tuate significantly from year to year.

f. Provisional and final rates shall be nego-
tiated where neither predetermined nor fixed
ratbes are appropriate.

g. The results of each negotiation shall be
formalized in a written agreement between
the cognizant agency and the non-profit or-
ganization. The cognizant agency shall dis-
tribute copies of the agreement to all con-
cerned Federal agencies.

h. If a ¢dispute arises in a negotiation of an
indirect cost rate between the cognizant
agency and the non-profit organization, the
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dispute shall be resclved in accordance with
the appeals procedures of the cognizant
REENCY.

i. To the extent that problems are encoun-
tered among the Federal agencies in connec-
tion with the negotiation and approval prac-
ess, OMB will lend assistance as required to
resolve such problems in a timely manner.

APPENDIX B TO PART 230—SELECTED
ITEMS OF COST

SELECTED I'TEMS OF COST

TABLE OF CONTENTS

1. Advertising and public relations costs

2. Advisory councils

3. Alcoholic beverages

4. Audit costs and related services

5. Bad debts

6. Bonding costs

7. Communication costs

8. Compensation for persenal services

9. Contingency provisions

10. Defense and prosecution of criminal and
civil proceedings, claims, appeals and
patent infringement,

11. Depreciation and use allowances

12. Donations and contributions

13, Employes morale, health, and welfare
costs

14, Entertainment costs

15. Equipment and other capital expendi-
tures

16. Fines and penalties

17. Fund raising and investment manage-
ment costs

18. Gains and losses on depreciable assets

19. Goods or services for personal use

20. Housing and personal living expenses

21. Idle facilities and idle capacity

22, Insurance and indemnification

23, Interest

24. Labor relations costs

25. Lobbying

26. Losses on other sponsored agresments
or contraots

27. Mainteanance and repair costs

28. Materials and supplies costs

29. Meetings and confersnces

30. Memberships, sabscriptions, and profes-
sional activity costs

31. Organization costs

32. Page charges in professional journals

33. Participant support costs

34, Patent costs

35. Plant and hemeland security costs

36. Pre-agreement costs

37. Professional services costs

38. Publication and printing.costs

39. Rearrangement and alteration costs

4. Reconversion costs

4], Recruiting costs

42. Relocation costs

43. Rental costs of buildings and equipment

44, Royalties and other costs for use of pat-
ents and copyrights
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45, Selling and marketing

46. Specialized service facilities

47. Taxes

48, Termination costs applicable to spon-
sored agreements

49. Training costs

5¢. Transportation costs

51. Travel costs

52. Trustees

APPENDIX B TO PART 230—SELECTED ITEMS OF
CosT

Paragrapns 1 through 52 of this appendix
provide principles to be applied in estab-
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are limited to communication and liaison
necessary keep the public informed on mat-
ters of public concern, such as notices of
Federal contract/grant awards, financial
matters, ete.

e, Costs identifisd in subparagraphe ¢ and d
if incurreqd for more than one Federal award
or for both sponscred work and other work of
the non-profit organization, are allowable to
the sxtent that the principles in Appendix A
to this part, paragraphs B. (‘Direct Costs')
and C. (“Indirsct Costs™)} are observed.

f. Unallowable advertising and public rela-
tions costs include the following:

lishing the a.llowa.bilttﬁ of certain items of (1) Al E ertj and public reipti

held t0 conduct the general administration
of the organization.

e. Maintenance, protection, and invest-
ment of special funds not used in operation
of the organization.

f, Administration of group benefits on be-
half of members or clients, including iife and
hospital insurance, annrity or retirement
plans, financial aid, etec.

C. Indirect Costs

1. Indirect costs are those that have been
incurred for common or joint objectives and
cannot be readily identified with a par-
ticular final cost objective. Direct cost of
minor amonnts may be treated as indirect
costs under the conditions described in sub-
paragraph B.2 of this appendix. After direct
costs have heen determined and assigned di-
rectly to awards or other work as appro-
priate, indirect costs are those remaining to
be allocated to benefiting cost objectives. A
cost may not be allocated to an award as an
indirect cost if any other cost incurred for
the same purpose, in like circumstances, has
been assigned to an award as a direct cost.

2. Because of the diverse characteristics
and accounting practices of non-profit orga-
nizations, it is not possible t0 specify the
types of cost which may be ¢lassified as indi-
rect cost in all situations. However, typical
examples of indirect cost for many non-prof-
it organizations may include depreciation or
use allowances on buildings and equipment,
the costs of operating and maintaining fa-
cilities, and general administration and gen-
eral expenses, such a&s the salaries and ex-
penses of executive officers, personnel ad-
ministration, and accounting.

3. Indirect costs shall be classified within
two broad categories: “Facllities” and *“Ad-
ministration.” “Facllities” is defined as de-
preciation and use allowances on buildings,
equipment and capital improvement, inter-
ast on debt assoclated with certain buildings,

equipment and capital improvements, and
Aamoaratinne and maintanances aynaneas Y Ad-

complished through simplified allocation
procedures, as desaribed in subparagraph D.2
of this appendix.

b. Where an organization has several major
functions which benefit from its indirect
costs in varving degrees, allocation of indi-
rect ¢osts may reqguire the accumulation of
such c¢osts into separate cost groupings
which then are allocated individually to ben-
efiting functions by means of a base which
best measures the relative degree of benefit,
The indirect costs allocated to each function
are then distributed to individual awards and
othter activities included in that function by
means of an indirect cost rate(s).

c. The determination of what constitutes
an organization’s major functions will de-
pend on its purpoge in being; the types of
services it renders to the public, its clients,
and its members; and the amount of affort it
devotes to such activitles as fundraising,
public information and membership activi-
ties.

d. Specific methods for allocating indirect
costs and computing indirect cost rates
along with the conditions under which each
method should be used are described in sub-
paragraphs D.2 through 5 of this appendix.

e. The base period for the allocation of in-
direct ¢oats is the period in which such costs
are incurred and accumulated for allocation
to work performed in that period. The base
period normally should coincide with the or-
ganization’s fiscal year but, in any event,
shall be 80 selected as to avoid inequities in
the allocation of the costs.

2. Simplified allocation method. a. Where
an organization’s major functions benefit
from its indirect cogts to approximately the
same degree, the allocation of indirect costs
may be accomplished by separating the orga-
nization’s total costs for the base period as
either direct or indirect, and dividing the
total aliowable indirect costs (net of applica-
ble credits) by an equitable distribution
base. The result of this process is an indirect
cost rate which is used to distribute indirect
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6. Bonding costs. a. Bonding costs arise
when the Federal Government reguires as-
surance against financial loss to itself or
others by reason of the act or default of the
non-profit organization. They arise also in
instances where the non-profit organization
requires similar assurance. Included are such
ponds as bid, performance, payment, advance
payment, infringement, and fidelity bonds.

b. Costs of bonding required parsuant to
the terms of the award are allowable.

¢. Costs of bonding required by the non-
profit organization in the general conduct of
its operations are allowable to the extent
that such bonding is in accordance with
sound business prectice and the rates and
premiums are reasonable under the olr-
cumstances,

7. Communication costs. Costs incurred for
telephone services, local and long distance
telephone calls, telegrams, postage, mes-
senger, electronic or computer transmittal
services and the like are allowable.

8. Compensation for personal services. a.
Definition. Compensation for personal Berv-
jces includes all compensation paid cur-
rently or accrued by the organization for
services ol employees rendered during the
period of the award (except as otherwise pro-
vided in subparagraph 8.h of this appendix).
It includes, but is not limited to, salaries,
wages, dirsctor’s and executive committee
member’s fees, incentive awards, fringe bhene-
fits, pension plan costs, allowances for off-
site pay, intentive pay, location allowances,
hardship pay. and cost of living differentials.

b. Allowability. Except as otherwise spe-
cifically provided in this paragraph, the
costs of such compensation are allowable to
the extent that:

(1) Total compensation to individual em-
ployees is reasonable for the services ren-
dered and conforms to the established policy
of the organization consistently applied to
both Federal and non-Federal activities; and

(2) Charges to awards whether treated as
direct or indirect costs are determined and
supported as required in this paragraph.

¢. Reasonableness. (1) When the organiza-
tion is predeminantly engaged in activities
other than those sponsored by the Federal
Government, compensationh for employees on
federally-sponsored work will be considered
reasonable to the extent that it is consistent
with that paid for simiiar work in the orga-
nization’s other activities.

(2) When the organization is predominantly
engaged in federally-sponsored activities and
in cases where the kind of employees re-
quired for the Federal activities are not
found in the organization’s other activities,
compensation for employees on federally-
sponsored work will be considered reasonable
to the extent that it is comparable to that
paid for similar work in the labor markets in
which the orgamization competes for the
kind of employees invelved.
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d. Special considerations in determining
allowability. Certain conditions require spe-
cial consideration and possible limitations in
determining costs under Federal awards
where amounts or types of compensation ap-
pear unreasonable. Among such conditions
are the following:

(1) Compensation to members of non-profit
organizations, trustees, directors, associates,
officers, or the immediate families thereof.
Determination should be made that suach
compensation is reasonable for the actual
personal services rendered rather than a dis-
tribution of earnings in excess of costs.

(2 Any change in an organization’s com-
pensation policy resulting in a substantial
increage in the organization’s level of com-
pensation, particularly when it was conocur-
rent with an increase in the ratio of Federal
awards to other activities of the organiza-
tion or any change in the treatment of al-
lowability of specific types of compensation
due to changes in Federal policy.

e. Unallowable costs. Costs which are unal-
lowable under other paragraphs of this ap-
pendix shall not be allowable under this
paragraph solely on the basis that they con-
stitute personal compengsation.

f. Overtime, extra-pay shift, and multi-
shift premiums. Premivms for overtime,
extra-pay shifts, and multi-shift work are al-
lowable only with the prior approval of the
awarding agency except:

(1> When necsasary to cope with emer-
gencies, such as those resulting from acci-
dents, natural disasters, breakdowns of
equipment, or occasional operational bottie-
aecks of & sporadic nature.

(2) When employees are performing indi-
ract functions, snch as administration, main-
tenance, or accounting.

(3) In the performance of tests, laboratory
procedures, or other similar operations
which are continuwons in nature and cannot
reasonably be interrupted or otherwise com-
pletad.

(4) When lower overall cost to the Federal
Government will resalt.

g. Fringe benefits. (1) Fringe benefits in
the form of regnlar compensation paid to
employees during periods of authorized ab-
sences from the job, such as vacation leave.
gick leave, military leave, and the like, are
allowable, provided such costs are absorbed
by all organization activities in proporticn
to the relative amount of time or effori actu-
ally devoted to each.

(2) Pringe benefits in the form of employer
contributions or expenses for social seeurity,
employee inswrance, workmen’s compensa-
tion insurance, pension plan costs (see sub-
paragraph 8.h of this appendix), and the like,
are allowable, provided such benefits are
granted in accordance with established writ-
tem organization policies. Buch benefits
whether treated as indirect costs or as direct
costs, shall be distributed to particular
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awards and other activities 1n a manner con-
sistent with the pattern of benefits accraing
to0 the individeals or group of employees
whose palaries and wages are chargeable to
such awards and other activities.

(3)(a) Provisions for a reserve under & self-
insurance program for nnemployment com-
pensation or workers’ compensation are al-
Jowable to the extent that the provisions
represont reasonable estimates of the liabil-
ities for such compensation, and the types of
coverage, extent of coverage, and rates and
preminms would have been allowable had in-
gurance been purchased to cover the risks.
However, provisions for sslf-insured llabil-
{ties which do not become payable for more
than one year after the provision is made
shall not exceed the present value of the li-
ability.

(b) Where an organization follows a con-
sistent policy of oXpensing actual payments
to, or on behsalf of, employees or former em-
ployees for unemployment compensation or
workers® compensation, such payments are
allowable in the vear of payment with the
prior approval of the awarding agency, pro-
vided they are allocated to all activities of
the organization.

(4) Costs of insurance on the Iives of trust-
ees, officers, or other employess holding po-
sitions of similar responsibility are allow-
able only to the extent that the insurance
represents additional compensation, The
costs of such insurance when the organizZa-
tion is named ag beneficiary are unallowable.

h. Organization-furnished automobiles.
That portion of the cost of organization-fur-
nighed automobiles that relates to personal
zae by employees (lncluding transportation
to and from work) is unallowable as fringe
pensfit or indirect costs regardless of wheth-
er the cogt is reported as taxable income to
the employees, Thess costs are allowable as
divant, costs to snonsored award when nec-
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each quarter of the year to which such costs
are asslgnable are unallowable.

{2) Pension plan termination insurance
premiums paid pursuant to the Employee
Retirement Income Security Act (ERISA) of
1974 (Pub. L. 93-406) are allowable. Late pay-
ment charges on such premiams are unallow-
able.

(3) Excise taxes oh agcumulated funding
deficlencles and other penalties imposed
under ERISA are unallowable.

j. Incentive compensation. Incentive com-
pensation to employees based on cost reduc-
tion, or efficient performance, suggestion
awards, safety awards, etc., are aliowabls t0
the extent that the overall compensation is
determined to be reasonable and such costs
are paid or accrued pursuant to an agree-
ment sntered into in good falth between the
organization and the employees before the
services were rendered, or pursuant to an es-
tablished plan followed by the organization
g0 copsistently as to imply, in effect, an
agreement to malke such payment.

k. Severance pay. (1) Beverance pay, also
commonly referred to as dismissal wages, 12
a payment in addition to regular salaries and
wages, by organizations to workers whose
employment is belng terminated. Costs of
severance pay are allowable only to the ex-
tent that in each case, 1t 18 requirsd oy:

{a) Law

{b)} Employer-employes agreement

(o) Established pelicy that constitutes, in el-
fect, an implied agreement on the organi-
zation's part, or

(d) Circumstances of the particular employ-
ment.

(2) Costs of severance payments are divided
into two categories as follows:

{a) Actual normal turnover severance pay-
ments shall be allocated to all activities; or,
where the organization provides for a reserve

. for narmal severances. such method will be
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{5) Proceeding includes an investigation.

b. (1) Except as otherwise described herein,
costs incurred in connection with any crimi-
nal, civil or administrative proceeding (in-
cluding filing of a false certification) com-
menced by the Federal Government, or a
State, local or foreign government, are not
allowable {f the proceeding: Relates to a vio-
iation of, or failure to comply with, a Fed-
eral, State, local or foreign statute or regu-
latlon by the organization (including ite
agents and employees), and results in any of
the following dispoaitions:

(a) In a criminal proceeding, a conviction.

() In a civil or adminiatrative preceeding
involving an allegation of frand or similar
misconduct, a determination of organiza-
tional liability.

{¢) In the case of any civil or administra-
tive proceeding, the impogition of a mone-
tary penalty.

{d) A final decision by an appropriate Fad-
eral official to debar or suspend the organi-
zation, to rescind or volid an award, or to ter-
minate an award for default by reason of a
violation or failure to comply with a law or
rogulation.

{e} A disposition by consent or com-
promise, if the action conld have resulted in

any of the dispositions described in subbara-

grapis 10.b.{1xa), (b), {c) ar (d) of this appen-
dix. .

(2) If more than one proceeding involves
the same alleged misconduct, the costs of all
such proceedings shall be unallowable if any
one of them results in one of the dispositions
shown in subparagraph 10.b.(1) of this appen-
dix.

c. If a proceeding referred to in subpara-
graph 10.b of this appendix is commenced by
the Federal Government and is resolved by
consent or compromise pursuant to an agree-
ment entered into by the organization and
the Federal Government, then the costs in-
curred by the organization in connection
with such proceedings that are otherwise not
allowable under subparagraph 10.b of this ap-
pendix may be allowed to the extent specifi-
cally provided in such agreement.

d. If a procesding referred to in subpara-
graph 10.b of this appendix is commenced by
a State, local or foreign government, the an-
thorized Federal official may allow the cogts
incurred by the organization for such pro-
ceedings, if such authorized eoificial deter-
mines that the costs were incurred as a re-
sult of a specific term or condition of a fed-
erally-sponsored award, or specific written
direction of an anthorized official of the
fponsoring agency.

e, Costs incurred in connection with pro-
ceedings described in subparagraph 10.b of
this appendix, but which are not made unal-
lowable by that subparagraph, may be al-
lowed by the Federal Goverament, but only
to the extent that:
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(1) The costs are reascnable in relation to
the activities required to deal with the pro-
ceeding and the underlying cause of action;

(2) Payment of the costs incurred, as allow-
able and allocable costs, 18 not prohibiced by
any other provision{s) of the &sponsored
award;

(3) The costs are not otherwise recovered
from the Federal Government or a third
party, elther directly as a result of the pro-
ceeding or otherwise; and,

(4} The percentage of coste allowed does
not excead the percentage determined by an
authorized Federal official to be appropriate,
considering the complexity of the litigation,
generally accepted principles governing the
award of legal fees in civll actions involving
the United States as a party, ahd such other
factors as may be appropriate. Such percent-
age shall not exceed 80 percent. However, if
an agreement reached under subparagraph
10.c of this appendix has explicitly consid-
ered this 80 percent limitation and permitted
& higher percentage, then the full amount of
costs resulting from that agreement shall be
allowable.

f. Costs incurred by the organization in
connection with the defense of suits brought
by its employees or ex-employees under sec-
tion 2 of the Major Fraud Act of 1988 (Pub. L.
100-700), including the cosi of all relief nec-
essary to make such employee whole, where
the organization was found Hable or sebtled,
are unallowable.

g. Coats of legal, accounting, and consult-
ant services, and related costs, incurred in
connection with defense against Federal
Ctovernment claitns or appeals, antitrost
suits, or the prosecution of ¢claims or appeals
against the Federal Government, are unal-
lowable.

h. Costs of legal, accounting, and consult-
ant services, and related costs, incurred in
connection with patent infringement litiga-
tion, are unallowable unless otherwise pro-
vided for in the sponsored awards,

i. Costs which may be unallowable under
this paragraph, including directly assoclated
costs, shall be segregated and accounted for
by the organization separately. During the
pendency of any proceeding covered by sub-
paragraphs 10.b and f of this appendix, the
Federal Government shall generally with-
hold payment of such costs. However, if in
the best interests of the Federal Gowvern-
ment, the Federal Government may provide
for conditional payment apon provision of
adequate security, or other adeguate aasur-
ance, and agreements by the organization to
repay all unallowable costs, plus interest, if
the costs are subsequently determined to be
unallowable.

11. Deprsciation and use allowances. a.
Compensation for the use of buildings, other
capltal improvements, and eguipment on
hand may be made through use allowance or
depreciation. However, except as provided in
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paragraph 11.f of this appendix, a combina-
tion of the two methods may not be used in
connection with a single class of fixed assets
(e.g., buildings, office equipment, computer
equipment, etc.).

b. The computation of use allowances or
depreciation shall be based on the acguisi-
tion cost of the assets involved. The acguisi-
tion cost of an asset donated to the non-prof-
it organization by a third party shall be 1ts
fair market value at the time of the dona-
tion.

¢. The computation of use allowances or
depreciation will exclude:

(1) The cost of land;

(2) Any portion of the cost of buildings and
equipment borne by or donated by the Fed-
eral Government irrespective of where title
was originally vested or where it presently
resgides; and

(3) Any portion of the cost of buildings and
equipment contributed by or for the non-
profit orgahization in satisfaction of a statu-
tory matching requirement.

d. General criteria where depreciation
method is followed:

(1) The period of useful service (useful life)
established in each cage for usable capital
assets mnst take into consideration such fac-
tors as type of construction, nature of the
equipment used, technological developments
in the particular program area, and the re-
newal and replacement policies followed for

2 CFR Ch. Il (1-1-08 Edition)

under subparagraph 11.4 of this appendlx,
wounld be viewed as fully deprecinted. How-
ever, a reasohable use allowance may be ne-
gotiated for such assets if warranted after
taking into consideration the amount of de-
preciation previously charged to the Federal
Government, the estimated useful life re-
maining at time of negotiation, the effect of
any increased maintenance charges or de-
creased efficiency due to age, and any other
factors pertinment to the utilization of the
asset for the purpose contemplated.

g. Criteria where the use allowance method
is followed:

(1) The use allowance for buildings and im-
provement (including land improvements,
such as paved parking areas, fences, and
sidewalks) will be computed at an annual
rate not exceeding two percent of acquisition
cost.

(2) The use allowance for equipment will be
computed at an annual rate not exceeding

six and two-thirds percent of acqulsition -

cost. When the use allowance method is used
for builldings, the entirs building must be
treated as a single asset; the bullding’s com-
ponents {e.g., plumbing system, heating and
air conditioning, etc.) cannot be segregated
from the building’s shell.

(3) The two percent limitation, however,
need not be applied to equipmeni which is
merely attached or fastened to the building
put not permanently fixed to it and which is
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as a direct or indirect coat. However, the
value of donated services may be used to
meet cost sharing or matching reguirements
in accordance with the Common Rule,

(2) The value of donated services utilized in
the performance of a direct cost activity
shall, when material in amount, be consid-
ered in the determination of the non-profit
organization’s indirect costs or rate(s) and,
accordingly, shall be allocated & propor-
tionate share of applicable indirect costs
when the following exist:

(a) The aggregate value of the services is
material;

(b) The services are supported by a signifi-
cant amount of the indirect costs incurred
by the non-profit organization; and

{c) The direct cost activity iz not pursued
primarily for the benafit of the Federal Gov-
ernment.,

(3) In those instahces where there is no
basis for determining the fair market vaiue
of the services rendered, the recipient and
the cognizant agency shall negotiate an ap-
propriate allocation of indirect cost to the
services,

(4) Where donated services directly benelfit
a project supported by an award, the indirect
costs allocated to the services will be consid-
ered as a part of the total costs of the
project. Buch indirect costs may be reim-
burged ender the award or used to meet cost
sharing or matching requirements.

(5} The value of the donated services may
be used to meet cost sharing or matching re-
quiremsents under conditions desoribed in
Section 215.2% of 2 CFR part 215 {OME Cir-
cular A-110). Where donated services are
treated as Indirect costs, indirect cost rates
will separate the value of the donations so
that reimbursement will not be made.

c. Donated goods or space. (1) Donated
goods; i.e., expendable personal property/sup-
plies, and donated use of space may be fur-
nished to a non-profit organization. The
value of the goods and space i8 not reimburs-
able either as a direct or indirect cost.

(2} The value of the donations may be used
to meet cost sharing or matching share re-
gquirements under the conditions described in
2 CFR part 215 (OMB Circular A-110). Where
donations are treated as indirect costs, Indi-
rect cost rates will separate the value of the
donations so that reimbursement will not be
made.

13. Bmployee morale, health, and welfare
costs.

a. The coats of employes information pub-
Heations, health or first-ald clinics and/or
infirmaries, recreational activities, em-
ployee counseling services, and any other ex-
penses incurred in accordance with the non-
profit organization’s established practice or
custom for the improvement of working con-
ditions, employer-employee relations, em-
ployee morale, and employee performance
are allowable.
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b. Buch costs will be equitably apportioned
to all activities of the non-profit organiza-
tion. Income generated from any of these ac-
tivities will be credited to the cost thereof
unless such income has been irrevocably set
over to employee welfare organizations.

14. Entertalnmsent costd. Costs of enter-
tainment, including amusement, diversion,
and social activities and ahy costs directly
agsoclated with such costs {such as tickets
to shows or gports events, meals, lodpging,
rentals, transportation, and gratuities) are
rnallowahle.

15. Bgquipment and other capital expendi-
tures,

a. For purposes of this subparagraph, the
following dafinitions apply:

(1) “Capltal Expenditures’” means expendi-
tures for the acguisition cost of capital as-
sets (equipment, buildings, land), or expendi-
tures to make improvementse toc capital as-
sots that materially increase their valuas or
useful life. Acquisition cost means the cost
of the asset including the cost to put it in
place. Acguisition cost for equipment, for ex-
ample, means the net invoice price of ths
equipment, including the cost of any modi-
fications, attachments, accessories, or auxil-
iary apparatus necessary to make it usable
for the purpose for which it is acquired. An-
cillary charges, such as taxes, duty, protec-
tive in trangit insurance, freight, and instal-
lation may be included in, or excluded from
the acquisition cost in accordance with the
non-profit organization’s regular accounting
practices.

(2) “Fquipment’’ means an article of non-
expendable, tangible personal property hav-
ing a useful life of more than one year and
an acquisition cost which equals or exceeds
the lesser of the c¢apltalization level estab-
lished by the non-profit organization for fi-
nancial statement purposes, or $5000.

(3) “Special purpese equipment” means
eguipment which is used only for research,
medical, scientific, or other technical activi-
ties. Bxamples of special purpose eguipment
include microscopes, x-ray wmachines, sur-
gical instruments, and spectrometers.

(4) “General purpose equipment’’ means
eguipment, which is not limited to ressarch,
medical, scientific or other technical activi-
ties. Examples include office equipment and
furnishings, modular offices, telephons net-
warks, information fechnology eguipment
and systems, air conditioning equipment, re-
production and printing equipment, and
motor vehicles.

b. The following rules of allowability shall
apply to equipment and other capital ex-
penditures:

(1) Capital expenditures for general pur-
pose equipment, bulldings, and land are unal-
lowable as direct charges, except where ap-
proved in advance by the awarding agency.
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(2) Capital sxpenditures for special purpose
equipment are allowable as direct costs, pro-
vided that items with a unit cost of $5000 or
maore have the prior approval of the awarding
agency.

{3) Capital expenditures for improvements
to land, buildings, or squipment which mate-
rially increase their value or useful life are
unallowable a5 a direct cost except with the
prior approval of the awarding agency.

{4) When approved as a direct charge pursa-
ant to paragraph 15.b.(1), (2), and (8) above,
capital expenditures will be charged in the
period in which the expenditure is incurred,
or as otherwise determined appropriate by
and negotiated with the awarding agency.

(5) Equipment and other ocapital expendi-
tures are unallowable as indirect costs. How-
ever, see paragraph 11., Depreciation and use
allowance, of this appendix for ruiles on the
allowability of use allowances or deprecia-
tion on buildings, capital improvements, and
squipment. Also, see paragraph 43., Rental
costs of buildings and equipment, of this ap-
pendix for rules on the allowability of rental
costs for land, buildings, and equipment.

(6) The unamortized portion of any equip-
ment written off as a result of a change in
capitalization levels may ke recovered by
continuing to olaim the otherwise allowable
use allowances or depreciation on the equip-
ment, or by amortizing the amounnt to be
written off over a period of years negotiated
with the cognizant agenoy.

16, Fines and penalties. Costs of fines and
penalties resulting from violations of, or
failure of the organization to cormply with
Federal, State, and local laws and regula-
tions are unallowable except when inewrred

. as & result of compliance with specific provi-

siong of an award or inatructions in writing
from the awarding agency.

17. Fund raising and investment rmanage-
ment costs. a. Costs of organized fund rais-
ing, including financial campaigns, endow-
ment drives, solicitation of gifts and be-
guests, and similar expenses incurred solely
to raise capital or obtain contributions are
unallowable.

k., Costa of investment counsel and staff
and similar expenses incurred solely to en-
hance income from investments are unallow-
able.

c¢. Fund raising and investment activities
shall be allocated an appropriate share of in-
direct costse under the conditions described
in subparagraph B.3 of Appendix A to this
part.

18. Gains and losses on dGepreciable assets.
a. (1) Galns and losses on sale, retirement, or
other disposition of depreciable property
shall be included in the year in which they

Ansngeae anodite ne rnhgvroas tn ant [tn g ty} o
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shall be the difference between the amount
realized on the property and the
undepreciated basis of the property.

(2) Gains and losses on the disposition of
depreciable property shall not be recognized
as a separate credit or charge under the fol-
lowing conditions:

(a) The gain or loss is processed through a
depreciation account and is reflected in the
depreciation allowable under paragraph 11 of
this appendix,

() The property is given in exchange as
part of the purchase price of & similar item
and the galn or loss is taken into account in
determining the depreciation cost basis of
the new item.

(¢) A loss results from the failure to main-
tain permissible insurance, except as other-
wige provided in paragraph 22 of this appen-
dix.

(d) Compensation for the use of the prop-
erty was provided through use allowances in
lieu of depreciation in accordance with para-
graph 9 of this appendix.

(e) Gains and losses arising from mass or
extracrdlnary sales, retirements, or other
dispositions shall be considered on a case-by-
case basls,

b. Gains or losses of any nature arising
from the sale or exchange of property other
than the property covered in subparagraph a
ghall be excluded in computing award costs.

19. Goods or services for personal use.
Costs of goods or services for personal use of
the organization's employees are unaliow-
able regardless of whether the cost 15 re-
ported as taxable income to the employees.

20. Housing and personal living expenses. a.
Costs of housing (e.g.. depreciation, mainte-
nance, utilities, furnishings, rent, ete.),
housing allowanoces and personal living ex-
penses for/of the orgenisation’s officers are
unallowable as fringe benefit or indirect
costs regardiess of whether the cost is re-
ported as taxable income to the employees.
These costs are allowable as direct costs to
sponsored award when necessary for the per-
formance of the sponscored award and ap-
proved by awarding agencies.

Ir. The term “officers’ includes current and
past officers and employees.

21, Idle facilities and idle capacity. a. As
used tn this section the following terms have
the meanings set forth below:

(1) “Facilities” means land and buildings
or any portion thereof, equipment individ-
ually or collectively, or any other tangible
capital asset, wherever located, and whether
owned or leased by the non-profit organiza-
tion.

(2) “Idle facilities’ means completely un-
used facilities that are excess to the non-
nrafit aresnigatinn’s currant naaids.

-
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time on & one-shift basls less operating
interruptions resulting from time lost for re-
palrs, setups, unsatisfactory materials, and
other normal delays; and the extent to which
the facility was actually used to meet de-
mands during the accounting period. A
multi-shift basls should be unsed if it can be
shown that this amount of usage would nor-
mally be expected for the type of facility in-
volved.

(4) “Cost of idle facilities or idle capacity™
means costs such as maintenance, repair,
nouseing, rent, and other related costs, e.g.,
insurance, interest, property taxes and de-
preciation or use allowances.

b. The coats of idle facillities are wnallow-
able except to the extent that:
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the rates and preminms shall be reasonable
under the circumstances.

(b) Costs allowed for business interruption
or other similar ingurance shall be limited to
exclude coverage of managemsent fees.

(¢) Costs of insurance or of any provisions
for a reserve covering the risk of loss or
damage to Federal property are allowabie
only to the extent that the organization 18
liable for such loss or damage.

(d) Provisions for a reserve under a self-in-
surance program are allowable to the extent
that types of coverage, extent of coverage,
rates, and preminms would have been al-
lowed had insurance been purchased to cover
the risks. However, provision for known or
roasonably estimated self-insured liabilities,

1} Thelegrp negARsATY Ieapeat floetnadiong whigh dp not become payable for more than

v

{d) Severance paymenis to foreign nation-
als employed by the organization outside the
United States, to the extent that the amount
exceeds the customary or prevalling prac-
tices for the organization in the United
States are unallowable, unless they are nec-

covered by the reports.

(d) The reports must be prepared at least
monthly and must coincide with one or more
pay periods,

(3) Charges for the salaries and wages of
nonprofessional employees, in addition to
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organization’s own funds, however rep-
resented, are unaliowable. However, interest
on debt incurred after September 29, 1955 to
acquire or replace capital assets (including
renovations, alterations, equipment, land,
and capital assets acquired through capital
leases), acquired after September 28, 1995 and
used in support of Federal awards is allow-
able, provided that:

(1) For facilities acguisitions (excluding
renovations and alterations) costing over $10
million where the Federal Government’s re-
imbursement is expected to egual or exceed
40 percent of ah asset’s cost, the non-profit
organization prepares, prior to the ascouwisi-
tion or replacement of the capital asset(s), a
justification that demonstrates the need for
the facility in the conduct of federally-spon-
sored activities. Upon request, the needs jus-
tiftcation must be provided to the Federal
agency with cost coghizance authority as a
prerequisite to the continued allowability of
interest on debt and depreciation related to
the facility. The needs justification for the
aoquisition of a fagtlity should include, at &
minimum, the following:

(a) A statement of purpose and justifica-
tion for facility acquisition or replacement.

(b) A statement as to why current facili-
ties are not adegquate.

(c) A statement of planned future use of
the facility,

(d) A description of the financing agree-
ment to be arranged for the facility.

{e) A summary of the building contract
with estimated cost information and state-
ment of source and use of funds.

(f) A schedule of planned occupancy dates.

{2) For facilities costing over $500,000, the
non-profit organization prepares, prior to the
acquisition or replacement of the facility, a
lsage/purchase analysis in accordance with
the provisions of §§215.30 through 215.37 of 2
CFR. 215 {OMB Circuwlar A-110), which shows
that a financed purchase or capital lease is
less costly to the organization than other
leasing alternatives, on a net present value
basis. Discount rates used should be equal to
the non-profit organization’s anticipated in-
terest rates and shonld be no higher than the
falr market rate available to the non-profit
organization from an unrelated (“arm’s
length'') third-party. The lease/purchase
analysis shall include a comparison of the
net present value of the projected total cost
comparisons of both alternatives over the pe-
riod the asset is expected to be ased by the
pon-profit organization. The cost compari-
gons associated with purchasing the facility
shall include the estimated purchase price,
anticipated operating and maintenance costs
(including property taxes, if applicabls) not
included in the debt financing, less any esti-
mated asset salvage value at the end of the
period defined above. The cost comparison
for a capital lease shall include the esti-
mated total lease payments, any estimated

2 CFR Ch. H (1-1-08 Edition)

bargain purchase option, operating and
maintenance costs, and taxes not inclunded in
the capital leasing arrangement, less any es-
timated credlts due under the lease art the
end of the pericd defined above. Projected
operating lease costs shall be based on the
anticipated cost of leasing comparable faciii-
ties at fair market rates under rental agree-
ments that would be renewed or reestab-
lished over the pericd defined above, and any
expected maintenance costs and aliowable
property taxes to be borne by the non-proflt
organization directly or as part of the lease
arrangement.

(1) The actual interest cost claimed is
predicated upon interest rates that are no
higher than the fair market rate available to
the non-profit organization from an unre-
lated (“'arm's length') third party.

(4) Investment earnings, including intersst
income, on bond or loan principal, pending
payment of the construction or acquisition
costs, are used to offset allowable interest
cost. Arbitrage earnings reportable to the In-
ternal Revenue Service are not reguired to
be offset against allowable interest costs.

(5) Reimbursements are limited to the
least costly alternative based on the total
cost, analysis required under subparagraph
23.b. of this appendix. For example, if an op-
erating iease is determined o be less costly
than purchasing through debt I[inancing,
then reimbursement is limited to the
amount determined if leasing had been used.
In all cases where a lease/purchase analysis
is performed, Fedseral reimbursement shall
be based upon the least eXpensive alter-
native,

(6) Non-profit organigations are also sub-
ject to the following conditions:

(a) Interest on debt incurred to finance or
refinance assets acquired before or reac-
guired after September 29, 1995, is not allow-
able.

(b) Interest attributable to fully depre-
ciated assets is unallowable,

{¢) For debt arrangements over 31 million,
unless the non-profit organization makes an
initial equity contribution to the agset pur-
chase of 25 percent or more, non-profit orga-
nizations shall reduce claims for interest ex-
pense by an amount equal to imputed inter-
est earrings on excess cash {low, which is to
be calculated as follows. Annually, non-prof-
it organizations shall prepare a cumulative
(from the inception of the project) report of
monthly cagh flows that includes inflows and
outflows, regardless of the funding source.
Inflows consist of depreciation expense, am-
ortization of capitalized construction inter-
est;, and annual interest expense. For cash
flow calculations, the annual! inflow figures
shall be divided by the mumber of months in
the year (usually 12) that the bufllding is in
service for monthly amounts. Outflows con-
sist of initial equity contributions, debt
principal payments (less the pro rata share
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attributable to the unallowable costs of
land) and interest payments. Where cumu-
lative inflows exceed cumulative ontflows,
interest shall ke calculated on the excess
inflows for that period and be treated as a ro-
duction to allowable interest expense. The
rate of interest to be used to compate earn-
ings on excess cash flows shall be the three
month Treasury Bill cloging rate as of the
last business day of that month.

(d) Bubstantial relocation of federally-
spongored activities from a facility financed
by indebtedness, the cost of which was fund-
ed in whole or part through Federal reim-
burgsements, to ahcther facility prior to the
expiration of a period of 20 years requires ne-
tioe to the Federal cognlzant agency. The ex-
tent of the relocation, the amount of the
Faderal participation in the finanocing, and
the depreciation and intereat charged to date
may require hegotiation and/or downward
adjustments of replacement space charged to
Federal programs in the future.

(e) The allowable costs t0 acguire facilities
and egquipment are limited to a falr market
value available to the non-profit organiza-
tion from an unrelated (“arm's length’’)
third party.

k. For nonh-profit organizations subject to
‘‘full coverage’ under the Cost Accounnting
Standards (CAS) as defined at 48 CFR
9903.201, the interest allowability provisions
of subparagraph a do not apply. Instead,
theds organizations’ sponsored agreements
are subject to CAS 414 (48 CFR 9903.414), cost
of money as an element of the cost of facili-
ties capital, and CAS 417 (48 CFR 9803.417),
cost of money as an element of the cost of
capltal assets under construction.

¢. The following definitions are to be used
for purposes of this paragraph:

{1) Re-acquired agsets means assets held by
the non-profit organization prior to Sep-
tember 29, 1995 that have again come to be
held by the orgpanization, whether through
repurchase or refinancing. It does not in-
clude assets acquired to replace older assets.

(2) Initial egquity contribution means the
amount or value of contributions made by
non-profit organizations for the acquisfition

of the asset or prior to occupancy of facjli- m L
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(1) Attempts te influence the outcomes of
any Federal, State, or looal election, ref-
erendum, initiative, or similar procedure,
through in kind or cash contributions, en-
dorsements, publicity, or similar activity;

{(2) Establishing, administering, contrib-
wting to, or paying the expenses of a polit-
ical party, campalgn, political action com-
mittee, or other organization establishad for
the purpose of inflaencing the outcomes of
elactions;

(3) Any attempt to influence: The introduc-
tion of Federal or State legislation: or the
enactment or modification of any pending
Federal or State legislation through commu-
nication with any member or employee of
the Congress or Btate legislature (including
efforts to influence State or local officials to
ongage in similar lobbying activity), or with
any Government cfficial or employee in con-
nection with a decision to sign or veto en-
rolled legislation;

(4) Any attempt to influence: The introduo-
tion of Federal or State legislation; or the
enactment or modification of any pending
Federal or State legislation by preparing,
distributing or using publicity or propa-
ganda, or by urging memberg of the general
public or any segment thereof to contribute
to or participate in any mass demonstration,
march, rallty, fundraising drive, lobbying
campaigh or lstter writing or telephone cam-
paign; or

(5) Legislative liaison activities, tncluding
attendance at legislative sessions or com-
mictee hearings, gathering information re-
garding legislation, and analyzing the effect
of legislation, when such activities are car-
ried on in support of or in Rnowing prepara-
tion for an effort to engage in unallowakle
lobbying.

h. The following activities are excepted
from the coverage of subparagraph 25.a of
this appendix:

(1) Providing & technical and factual pres-
entation of information on & topic directly
related to the performance of a grant, con-
tract or other agreement through hearing
testimony, statements or letters to the Con-
ETess or a State legislature, or subdivision,
member, or cognizant staff member thereof,
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(2) Any lobbying made unallowable by sub-
paragraph 25.a.(3) of this appendix to influ-
ence State legislation in order to directly re-
duce the cost, or to avoid material impair-
ment of the organization’s anthority to per-
form the grant, contract, or other agree-
ment,

(N Angr gativitv enpnifs ogJ]u_gu.ﬂlgrﬁﬂ v .
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of the Executive Branch of the Federal Gov-
ernment to give consideration or to act re-
garding a sponsored agreement or a regu-
latory matter are nnallowable. Improper in-~
fluence means any influence that induces or
tends to induce a I'ederal employee or officer
to give consgideration or to act regarding a

Fademalln smama nine ln astannian h sw el sisucs
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ing(s) in which the depreciation applicable to
such property was included. The amoant of
the gain or loas to be included as a credit or
charge to the appropriate cost grouping(s)

162

(3) “Idle capacity’’ means the unused ca-
pacity of partially used faocilities. It is the
difference between: That which a facillby
could achieve under 100 percent operating
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proflt organization’s membership in busi.
ness, technical, and professional organisa-
tions are allowable.

b. Costs of the nou-profit organization’s
subacriptions to business, professional, and
technical periodicals are allowable.

c. Cobts of membership in any civic or
community organization are allowable with
prior approval by Federal cognizant agency.

d. Costs of membership in any country club
or acclal or dining club or organization are
unallowable.

31, Organization costs. Bxpendicures, such
ag Incorporation feee, brokers' fees, fees to
promoters, organizers or management con-
saltanta, attorneys, accountants, or invest-
ment counselors, whether or not employees
of the organization, in connectiocn with es-
tablishment or reorganization of an organi-
zation, are unallowable except with prior ap-
proval of the awarding agency.

32, Page charges in professional journals.
Page charges for professional journal publi-
cations are allowable as a necessary part of
regearch costs, where:

a. The research papers report work sup-
ported by the Federal Government; and

b. The charges are levied impartially on all
research papers published by the journai,
whether or not by federally-sponsored au-
thors.

33. Participant support costs. Participant
support costs are direct costs for items such
as stipends or subgistence allowances, travel
allowances, and registration feeg paid to or
on behalf of participants or trainess (but not
employess) in connection with meetings,
conferences, symposia, or training projects.
These coats are allowable with the prior ap-
proval of the awarding agency.

84, Patent costs. a. The following costs re-
lating to patent and copyright matters are
allowable: cast of preparing disclosures, re-
ports, and other documents required by the
Federal award and of searching the art to
the extent necessary to make such disclo-
sures; ¢ost of preparing documents and any
other patent costs in connection with the fil-
ing and prosscution of a United States pat-
ant applicetion where title or royalty-free li-
cense is required by the Federal Government
to be conveyed to the Federal Governinent;
and general counseling services relating to
patent and copyright matters, such as advice
on patent and copyright laws, regulations,
clauses, and employse agreements (but see
paragraphs 37, Professional services costs,
and 44., Royalties and other oosts for use of
patents and copyrights, of this appendix).

b. The following coets related to patent
and copyright matter are unallowable:

(1) Cost of preparing disclosuares, reports,
and other documents and of searching the
art to the extent necessary to malke disclo-
gures not required by the award.

(2) Costs in connection with fillng and
prosecuting any forelgn patent application,
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or any United States patent application,
where the Federal award does not require
conveying title or a royalty-free license to
the Federal Government (but see paragraph
45,, Royalties and other costs for use of pat-
ents and copyrights, of this appendix),

35. Plant and homsland gecurity costs,
Necessary and reasonable expenses incurred
for routine and homeland security to protect
faoilities, personnel, and work products are
allowable. Buch costs 1nclude, but are not
limited to, wages and uniforms of personnel
engaged in security activities; eguipment;
barriers; contractual security services; con-
anltants; etc. Capital expenditures for home-
land and plant security purposes are subject
to paragraph 15., Equipment and other cap-
ital expenditures, of this appendix.

36. Pre-agreement costs. Pre-award oosts
are those incurred pricr to the effective date
of the award directly pursuant to the nego-
tiation and in anticipation of the award
where such costs are necegsary to comply
with the proposed delivery schedule or period
of performance. SBuch costz are allowable
only to the extent that they would have been
allowable if incurred after the date of the
award and only with the written approval of
the awarding agency.

37. Professional services cosats, a. Costs of
professional and consultant services ren-
dered by persons whao ars members of a par-
ticular yrofession or possess & special skill,
ang who are not officers or employees of the
non-profit organization, are allowable, sub-
ject to subparagraphs b and ¢ when reason-
able in relation to the serviges rendered and
when not contingent upon recovery of the
costs from the Federal Government. In addi-
tion, legel and related services are Iimited
under paragraph 10 of this appendix.

b. In determining the allowabllity of costs
in a particular case, no single factor or any
special combination of factors is necessarily
deyerminative. Howaver, the following fac-
tors are relevant:

(1) The nature and scope of the gérvice ren-
dered in relation to the service required.

(2) The necessity of contracting for the
service, considering the non-profit organiza-
tion's capability in the particular area.

(3} The past pattern of such costs, particu-
larly in the years prior to Federal awards.

(4) The impact of Federal awards on the
non-profit organization’s business (i.e., what
new problems have arisen).

(5) Whether the proportion of Federal wark
to the non-profit organization's total busi-
negs is such as to influence the non-profit or-
ganization 1n favor of incurring the cost,
particularly where the services rendered are
not of & continuing nature and have little re-
lationship to work under Federal granta and
contracts,

(6) Whether the service can be performed
more eoconomically by direct employment
rather than contracting.
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(") The qualifications of the individual or
concern rendering the service and the cus-
tomary fees charged, especially on non-Fed-
eral awards.

(8) Adequacy of the contractual agreement
for the service (e.g., description of the serv-
ice, estimate of time required, rate of com-
pensation, and termination provisions).

c¢. In addition te the factors in subpara-
graph 37.b of this appendix, retainer fees to
be allowable must be supported by evidence
of bona fide services avallable or rendered

38. Publication and printing costs, a. Publi-
cation costs include the costs of printing (in-
cluding the processes of composition, plate-
making, press work, binding, and the end
products produced by such processes), dis-
tribution, promotion, mailing, and general
handling, Publication costs alsc include page
charpes in professional publications.

b. If these costs are not identifiable with a
particular cost objective, they should be al-
located as indirect costs to all benefiting ac-
tivities of the non-profit crganization.

c. Page charges for professional journal
publications are allowable as a necessary
part of research costs where:

(1) The research papers report work sup-
ported by the Federal Government: and

(2) The charges are levied impartially on
all research papers published by the journal,
whether or not by federally-sponscred au-
thors,

39. Rearrangement and alteration costs.
Costs incurred for ordinary or nermal rear-
rangement and alteration of facilities are al-
lowahle. Special arrangement and alteration
costs incurred specifically for the project are
allowable ‘with the prior approval of the
awarding agency.

40, Regonversion costs, Costs incurred in
the restoration or rehabilitation of the non-

2 CFR Ch. Il (1-1-08 Edition)

b. In publications, costs of help wanted ad-
vertising that includes color, includes adver-
tising material for other than recraitment
purposes, or is excessive In size (taking into
consideration recruitment purposes for
which intended and normal crganizational
practices in this respect), are unallowable.

c. Costs of help wanted advertising, special
emoluments, fringe benefits, and salary al-
lowances incurred to attract professional
personnel from other organizations that do
not meet the test of reasonableness or do not
conform with the established practices of the
organization, are unallowable.

d. Where relocation costs incurred incident
to recruitment of a new employee have been
allowed eltiter as an allocable direct or indi-
rect cost, and the newly hired employee re-
signs for reasons within his control within
twelve months after being hired, the organi-
gation will be required to refund or credit
such relocation costs to the Federal Govern-
ment.

42, Helocation costs. a. Belooation costs
are costs incident to the permanent change
of duty assignment (for an indefinite period
or for a stated period of mot less than 12
months) of an existing employee or upon re-
criaitment of a new employee. Relocation
coBLs ars allowable, subject to the limitation
described in subparagraphs 42.h, ¢, and d of
this appendix, provided that:

(1) The move is for the benefit of the em-
ployer.

(2) Reimbursement toc the employee is in
accordance with an established written pol-
icy consistently followed by the employer.

(3) The reimbursement does not exceed the
employee’s actual (or reasonably estimated)
expenses.

b. Allowable relocation costs for current
employees are limited to the following:
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However, these costs are allowable as direct
costs, with prior approval by awarding agen-
cles, when they are necessary for the per-
formance of Federal programs.

46, Specialized service facilities. a. The
costs of gservices provided by highly complex
or specialized facilitiss operated by the non-
profit organization, such as computers, wind
tunnels, and reactors are aliowable, providad
the charges for the services meet the condi-
ttons of elther paragraph 46 b. or c. of this
appendix and, in addition, take into account
any items of income or Federal financing
that qualify as applicable credits under sub-
paragraph A.B. of Appendix A to this part.

b. The costs of such services, when mate-
rial, must be charged directly to applicable
awards based on actual usage of the services
on the basis of a schedule of rates or estab-
lished methodology that does not discrimi-
nate againgt federally-supported activities of
the non-profit organization, including usage
by the non-profit organization for internal
purposes, and is designed tc recover only the
aggregate costs of the services. The costs of
each serviece ghall consist normally of both
its direct coste and its allocable share of all
indirect costs. Rates shall be adjusted at
leagt biennially, and shall take into consid-
eration over/under applied costs of the pre-
vious period(s).

c. Where the costs incurred for a service
are not material, they may be aliocated as
indirect costs.

d. Under some extraordinary  cir-
cumstances, where it is in the best interest
of the Federal Government and the institn-
tion to establish alternative costing arrange-
ments, such arrangements may be worked
out with the cognizant Federal agency.

47. Taxes, a. In general, taxes which the or-
ganization is required to pay and which are
paid or accrued in accordance with GAAP,
and payments made to local governments in
lieu of taxes which are commensurate with
the local government services received are
allowable, except for taxes from which ex-
emptions are available to the organization
directly or which are avallable to the organi-
zation based on an exemption afforded the
Faderal Government and In the latter case
when the awarding agency makes available
the necessary exemption certificates, special
agsessments on land which represent capital
improvements, and Federal income taxes.

. Any refund of taxes, and any payment to
the organisation of interest thereon, which
were allowed as award costs, will be credited
either as a cost reduction or cash refund, as
appropriate, to the Federal Government.,

48. Termination costs applicable to spon-
sored agreements. Termination of awards
generally gives rise to the incurrence of
costs, or the need for special treatment of
costs, which would not have arisen had the
Federal award not been terminated. Cost
principles covering these items are set forth

2 CFR Ch. H (1-1-08 Edition)

below. They are to be used iz conjunction
with the other provisions of this appendix in
termination situations.

a. The cost of items reasonahly usabie on
the mnon-profit organization’s other work
shall not be allowable unless the non-profit
organization submits evidence that it would
not retain such items at cost without sas-
taining a loss. In deciding whether such
items are reasonably usable on other work of
the non-profit organization, the awarding
agency should consider the non-profit orga-
nization's plans and orders for current and
scheduled activity. Contemporaneous pur-
chases of common items by the non-profit
organization shall be regarded as evidence
that such items are reasonably usable on the
non-profit organization’s other work, Any
acceptance of common items as allocable to
the terminated portion of the Federal award
shall be limited to the extent that the quan-
tities of such items on hand, in transit, and
on order are in excess of the reasonable
quantitative requirements of other werk.

b. If in s particular case, despite all rea-
sonable efforts by the non-profit. organiza-
tion, certain costs cannot be discontinued
immediately after the effective date of ter-
mination, such costs are generally allowabie
within the limitations set forth in this ap-
pendix, except that any such costs con-
tinuing after termination due to the neg-
ligent or willful failure of the non-prefit or-
ganization to discontinue such costs shall be
unallowable.

c. Lioss of useful value of special tooling,
machinery, and is generally allowable if:

(1) Such special tooling, special machinery,
or equipmment is not reasonably capable of
use in the other work of the non-profit orga-
nization,

(2) The interest of the Federal Government
is protected by transfer of title or by other
means desmed appropriate by the awarding
agency, and

(3} The loss of useful value for any one ter-
minated Federa! award is limited to that
portion of the acquisition cost which bears
the same ratio to the total acquisition cost
as the terminated portion of the TFederal
award bears to the entire terminated Federal
award and other Federal awards for which
the special tooling, special machinery, or
equipment was acquired.

d. Rental costs nnder unexpired leases are
generally allowable where clearly shown to
have been reasonably necessary for the per-
formance of the terminated Federal award
less the residual value of such leases, if:

{1) The amount of such rental claimed does
not exceed the reascnable use value of the
property leased for the period of the Federal
award and such further period as may be rea-
sonable, and

{2) The non-profit organization makes all
reasonable efforts to terminate, assign, set-
tle, or otherwise reduce the cost of such
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lease. Thers also may be included the cost of
alterations of such leased property, provided
such alterations were necessary for the per-
formance of the Federal award, and of rea-
sonable restoration required by the provi-
eions of the lease.

o. Settlement expenses including the fol-
lowing are generally allowable:

(I) Accounting, legal, clerical, and similar
coste reasonably necessary for:

{a) The preparation and presentation to
the awarding agency of settlement claims
and supporting data with respect to the ter-
minated portion of the Federal award, unless
the termination is for default (see §215.61 of
2 CFR part 216 {OMB Circular A-110}); and

(b) The termination and settlement of sub-
awards.

(2) Reasonable costs for the storage, trans-
portation, protection, and disposition of
property provided by the Federal CGovern-
ment or acquired or produced for the Federal
award, except when grantees or contractors
are reimbursed for disposals at a predeter-
mined amount in accordance with §215.32
through 215.37 of 2 CFR part 216 (OMB Cir-
cular A-110),

(3) Indirect costs related to ealaries and
wages incurred as settlement eXpenses in
subparagraphs 48.e.(1) and {2) of this appen-
dix. Normally, such indirect costs shall be
limited to fringe benefits, cccupancy cost,
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field in which the emplovee is now working
or may reasonably be expacted to work, and
are lilmited to:

(1) Training materials.

{2) Textbooks.

(3) Fess charges by the educational institu-
tion.

(4) Tuition charged by the educational in-
stitution or, in lieu of tuition, instructors’
salaries and the related share of indirect
cogts of the educational institution to the
extent that the sum thereof is not in excess
of the tuition which would have been paid to
the participating educational institution.

(5) Salaries and related costs of instructors
who are employees of the organization,

(6) Stralght-time compensation of each
employes for time spent attending classes
during working hours not in excess of 156
hours per year and only to the extent that
circumstances do not permit the operation of
classes or attendance at classes after regular
working hours; otherwise, such combensa-
tion is nnallowable.

c. Costa of tuition, fees, training materials,
and textbooks (but not subsistence, salary,
or any other emoluments) in connection
with full-time education, including that pro-
vided at the organization’'s own facilities, at
& post-graduate (but not undergraduate) col-
lege level, are allowable only when the
course or degree pursued is related to the
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statute to be undertaken with funds from
the grant, contract, or other agreement.

¢. (1) When an organization seeks reim-
bursement for indirect costs, total lobbying
costs shall be separately identified in the in-
direct cost rate proposal, and thereafter
treated as other unallowasble activity costs
in accordance with the procedures of sub-
paragraph B.3 of Appendix A to this part.

(2) Organizations shall submit, as part of
the annual indirect cost rate proposal, a cer-
tification that the requirements and stand-
ards of this paragraph have been complied
with.

(3) Organizations shall maintain adequate
records to demonstrate that the determina-
tion of costs as being allowable or unallow-
able pursuant to paragraph 256 complies with
the requirements of this Appendix.

(4) Time logs, calendars, or similar records
shall not be required to be created for pur-
poges of complying with this paragraph dur-
ing any particular calendar month when: the
employee engages in lobbying {as defined in
subparagraphs 26.a. and b. of this appendix)
26 percent or less of the employee’s com-
pensated hours of employment during that
calendar month, and within the preceding
five-year period, the organization has not
materially misstated allowable or nnallow-
able costs of any nature, including legisla-
tive lobbying costs. Winen the conditions de-
soribed in this subparagraph are met, organi-
zations are not required to establish records
to support the allowabllity of claimed costs
in addition to records already required or

maintained. Also, when the conditions de-
erarihoad iv Fhic etribhmaracrtarnsh ares otk #he ah

matter on any basig other than the merits of
the matter.

26. Losses on other sponsored agreements
or contracts. Any excess of costs over in-
come on any award is unallowable as a cost
of any other award. This includes, bat is not
limited to, the organizationr's contributed
portion by reason of cost sharing agreements
or any under-recoveries through negotiation
of lump sums for, or ceilings cn, indirect
costs.

27. Maintenance and repair costs. Costs in-
curred for necessary maintenance, repair, or
upkeep of buildings and equipment (inciud-
ing Federal! property unless ofherwise pro-
vided for) which neither add to the perma-
nent valuae of the property nor appreciably
prolong its intended life, but keep it in an ef-
ficient operating condition, are allowable.
Costs incurred for improvements which add
to the permanent valus of the buildings and
squipment or appreciably prolong their ine
tended life shall be treated as capital ex-
penditures (see paragraph 15 of this appen-
dix}.

28. Materials and suppliss costs. a. Costs
incurred for materials, supplies, and fab-
ricated parts necessary to carry out a Fed-
eral award are allowable.

b. Purchased materials and supplies shall
be charged at their actnal prices, net of ap-
plicable credits. Withdrawals from general
stores or stockrooms should be charged at
their actual net cost under any recognized
method of pricing inventory withdrawals,
consistently applied. Incoming transpor-
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agency. To be considered for approval, the
organization must demonstrate that such
costs are conslstently incurred purswaant to
an established training and education pro-
gram, ahd that the course or degree pursued
is relative to the field in which the employee
is now working or may reasonably be ex-
pected to work.

50. Transportation c¢osts, Transportation
costs include freight, express, cartage, and
postage charges relating either to goods pur-
chased, in process, or delivered. These costs
are allowable. When such costs can readily
be identified with the items invoived, they
may be directly charged as transportation
costs or added to the cost of such items (see
paragraph 28 of this appendix}. Where identi-
fication with the materials recelved cannot
readily be made, transportation costs may be
charged to the appropriate indirect cost ac-
counts if the organization follows a con-
sistent, equitable procedure in this respect.

51, Travel costs.

a. General. Travel costs are the expenses
for transportation, lodging. subsistence, and
related items incurred by employees who are
in travel statnus on official business of the
non-profit organization. Such costs may he
charged on an actual cost basis, on a per
diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two,
provided the method used is applied to an en-
tire trip and not to selected days of the trip,
and results in charges consistent with those
normally aliowed in like circumstances in
the non-profit organization’s non-federally-
sponsored activities.

b. Liodging and subsistence. Costs ihcurred
by employees and officers for travel, inclnd-
ing costs of lodging, other subsistence, and
incidental expenses, shall be considered rea-
sonable and allowable only to the extent
such cosats do not exceed charges normally
allowed by the non-profit organization in its
regular operations as the result of the non-
profit organization's written travel policy.
In the absence of ab acceptable, written non-
profit organization policy regarding travel
costs, the rates and amounts established
under subchapter I of Chapter 57, Title 5,
United States Code ("'Travel and Subsistence
Expenses; Mileage Allowances™), or by the
Administrator of General Services, or by the
President (or his or her designee) purszant
to any provisions of such subchapter shall
apply to travel under Federal awards (48 CFR
381.205-46(a)).

¢. Commercial air travel. (1) Airfare costs
in excess of the customary standard commer-
cial airfare {coach or eguivalent), Federal
Government contract airfare (where author-
ized and available)}, or the lowest commercial
discount airfare are unallowable except when
such accommeodations would: require cireui-
tous routing; require travel during unreason-
able hours; excessively proiong travel; result
in additional costs that wounld offset the
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transportation savings; or offer accommoda-
tions not reasonably adequate for the trav-
eler's medical needs, The non-profit organt-
zation must justify and document these con-
ditlons on a case-by-case basis in order for
the use of first-class airfare to be allowable
in such cases.

(2) Unless a pattern of avoidance is de-
tected, the Federal Government will gen-
erally not guestion a non-profit organiza-
tion's determinations that customary stand-
ard airfare or other discount airfars is an-
available for specific trips if the non-profit
organization can demonstrate either of the
following: that such airfare was not avail-
able in the specific case; or that it is the
non-profit organization’s overall practice to
male routine use of such airfare.

d. Air travel by other than commercial
carrier. Costs of travel by non-proilt organi-
zation-owned, -leased, or -chartered aircraft
include the cost of lease, charter, cperation
(including personnel costs}, maintenance, de-
preciation, imsurance, and other related
costs. The portion of such costs that exceeds
the cost of allowable commercial air travel,
as provided for in subparagraph] c., is unal-
lowable.

e. Foreign travel. Direct charges for for-
eign travel costs are allowable only when the
travel has received prior approval of the
awarding agency. Each separate foreign trip
must receive such approval. For purposes of
this provision, “foreign travel” includes any
travel oustside Canade, Mexico, the United
States, and any United States territories and
possessions. However, the term ‘‘foreign
travel” for a non-profit organization located
in a foreign country means travel outside
that country.

52. Trustees. Travel and subsistence costs
of trustees (or directors) are allowable, The
costs are snhject to restrictions regarding
lodging, subsistence and air travel costs pro-
vided in paragraph 51 of this appendix.

APPENDIX C TO PART 230—NON-PROFIT
ORGANIZATIONS NOT SUBJECT TC
THIS PART

1. Advance Technology Institute (ATT),
Charleston, South Carclina

2. Aerospace Corporation, El Segundc, Cali-
fornia

3. American Institutes of Research (AIR),
Washington DC

4. Argonne National Laboratory, Chicago, I1-
lineois

5. Atomic Casualty Commission, Wash-
ington, DC

6. Battelle Memeorial Institute,
Headguartered in Columbus, Ohio

7. Brookhaven National Laboratory, Upton,
New York

8. Charles Stark Draper Laboratory, Incor-
porated, Cambridge, Massachusetts
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9. CNA Corporation (CNAC), Alexandria, Vir-
ginta

10, Bnvironmental Institute of Michigan,
Ann Arbor, Michigan ’

11. Georgla Institute of Technology/Georgia
Tech Applied Research Corporation/CGeor-
gia Tech Research Institute, Atlanta,
Georgia

12, Hanford Environmental Health Founda-
tion, Richland, Washington

13, TIT Research Institute, Chicago, Illinois

i4, Institute of Gas Technology, Chicago, Ii-
lincis

15. Ingtitute for Defense Analysis, Alexan-
dria, Virginia
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22. Rand Corporation, Santa Monica, Cali-
fornia

23. Research Triangle Imstitate, Research
Triangle Park, North Carolina

24. Riverside Research Institute, New York,
New York

25. South Carolinsa Research Authority
(BCRA), Charleston, Scuth Carolina

26. Southern Research Institute, Bir-
mingham, Alabama

27. Southwest Research Institute, S8an Anto-
nio, Texas

28. ARI International, Menlo Park, California

20. Syracuse Research Corporation, Syra-
cuse, New York
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mately the same condition existing imme-
diately prior to ecommencement of Federal
awards, less costs related to normal wear
and tear, are allowable,

41. Recruiting costs. a. Subject to subpara-
graphs 41.h, ¢, and d of this appendix, and
provided that the size of the staff recruited
and maintained is in keeping with workload
requirements, costs of “*help wanted” adver-
tising, operating costs of an employment of-
fice necessary to secure and maintain an
adequate staff, costs of operating an aptitude
and educational testing program, travel
costs of employees while engaged in recruit-
ing personmel, travel costs of applicants for
interviews for prospective employment, and
relocation costs incurred incident to recruit-
ment of new employees, are allowable to the
extent that such costs are Incurred pursuant
t0 a well-managed recruitment program.
Where the organization uses employment
agencies, costs that are not in excess of
standard commercial rates for such services
are allowable.

ployee, members of his immediate family
and his household, and personal eifects to
the new location.

(2) The costs of finding a new home, such
as advance trips by employees and spousss to
locate llving guarters and temporary lodging
during the transition period, up to maximixm
period of 30 days, including advance trip
time.

(3) Closing costs, such as brokerage, legal,
and appraisal fees, incident to the disposi-
tion of the employee's former home. These
costs, together with those described in sub-
paragraph 42.b.(4) of this appendix, are lim-
ited to 8 percent of the sales price of the em-
ployee’s former home.

{4) The continuing costs of ownership of
the vacant former home after the settlement
or leage Gate of the employee’s new perma-
nent home, such as maintenance of buildings
and grounds (exclusive of fixing up expenses),
utilities, taxes, and property insurance.

(5) Other necessary and reasonable ex-
penses normally incident to relocation, such
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Circular No. A-133
Reviged to show changes published in the Federal Register June 27, 2003
Audits of States, Local Governments, and Non-Profit Organizations

TC THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT : Audits of BStates, Local Governments, and Non-Profit Organizations
1. Purpose. Thig Circular is issued pursuant to the Single Audit Act of

1984, P.L. 98-502, and the Single Audit Act Amendments of 1936, P.L. 104-156.
It sets forth standards for obtaining consistency and uniformity among Federal
agencies for the audit of States, local governments, and non-profit
organizations expending Federal awards.

2. Authority. Circular A-132 is issued under the authority of sections
503, 1111, and 7501 et seg. of titie 31, United States Code, and Executive
Orders B248 and 11541.

3. Rescission and_Supersession. This Circular rescinds Circular A-128,
taudits of State and Local Governments," issued April 12, 1985, and supersedes
the prior Circular A-133, "Audits of Institutions of Higher Education and
Other Non-Preofit Institutions," issued April 22, 1996. For effective dates,

see paragraph 10.

4. Policy. Except as provided herein, the standards set forth in this
Circulay shall be applied by all Federal agencies. If any statute
specifically prescribes policies or specific requirements that differ from the
standards provided herein, the provisions of the subseguent statute shall
govern.

Federal agencies shall apply the provisions of the sections of this
Circular to non-Federal entities, whether they are recipients expending
Federal awards received directly from Federal awarding agencies, or are
subrecipients expending Federal awards received from a pass-through entlty (a
recipient or another subrecipient).

Thig Circular does not apply to non-U.S. based entities expending
Federal awards received either directly as a recipient or indirectly as a
subrecipient.

5. Definitions. The definitions of key terms used in this Circular are
contained in § .105 in the Attachment to this Circular.
6. Required Actign. The specific requirements and responsibilities of

Federal agencies and non-Federal entities are set forth in the Attachment to
this Circular. Federal agencies

making awards to non-Federal entities, either directly or indirectly, shall
adopt the language in the Circular in codified regulations as provided in
Section 10 {below), unless different provisions are required by Federal
statute or are appreoved by the Office of Management and Budget {(OMB).

7. OMB Responsipilitieg. OMB will review Federal agency regulations and
implementation of this Circular, and will provide interpretations of policy
requirements and assistance to ensure uniform, effective and efficient
implementation.

8. Informatign Contact. Further information concerning Circular A-133 may
be obtained by contacting the Financial Standards and Reporting Branch, Cffice
of Federal Financial Management, Office cf Management and Budgst, Washington,

DC 20503, telerhone (202) 395-3993.
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9. Review Date. This Circular will have a policy review three years from
the date of issuance.

10. Effective Dates. The standards set forth in §__ .400 of the Attachment
to this Circular, which apply directly to Federal agencies, shall be effective
July 1, 1996, and shall apply to audita of fiscal years beginning after June
30, 1996, except as otherwise specified in §__ .200(a).

The standards set forth in this Circular that Federal agencies shall
apply to non-Federal entities shall be adopted by Federal agencies in codified
regulations not later than 60 days after publication of this final revisicn
in the Federal Register, so that they will apply to audits of fiscal years
beginning after June 30, 1996, with the exception that § __ .305(b) of the
Attachment applies to audits of fiscal years beginning after June 20, 13938,
The requirements of Circular A-128, although the Circular is rescinded, and
the 1990 version of Circular A-132 remain in effect for audits of fisecal vears

beginning on or before June 30, 1996.

The revisions published in the Federal Register June 27, 2003, are
effective for fiscal years ending after December 31, 2003, and early
implementation is not permitted with the exception of the definition of
overgight agency for audit which is effective July 28, 2003.

Augustine T. Smythe
Acting Director
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PART

--AUDITS OF STATES, LOCAL GOVERNMENTS, AND NON-PROFIT
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Subpart A--General
§ .100 Purpose.

This part sets forth standards for obtaining consistency and uniformity
among Federal agencies for the audit of non-Federal entities expending Federal
awards.

§ .105 Definitions.

Auditee meang any non-Federal entity that expends Federal awards which
must be audited under this part.

Auditor means an auditor, that is a public accountant or a Federal,
State or local government audit organization, which meets the general
standards specified in generally accepted government auditing standards
(GAGAS) . The term auditor does not include internal auditors of non-profit
organizations.

Audit finding means deficiencies which the auditor is required by
§ .510{a) to report in the schedule of findings and questioned costs.

CFDZ& number means the number assigned to a Federal program in the
Catalog of Federal Domestic Assigtance (CFDA).

Cluster of programs means a grouping of closely related programs that
gshare common compliance reguirements. The types of clusters of programs are
research and development ({R&D), student financial aid (8FA), and other
clusters. "Other clusters" are as defined by the Office of Management and
Budget (OMB) in the compliance supplement or as designated by a State for
Federal awards the State provides to its subrecipients that meet the
definition of a clugter of programs. When de51gnat1ng an "other cluster,” a
State shall identify the Federal awards included in the cluster and advise the
subrecipients of compliance requirements applicable to the cluster, ¢onsistent
with §  .400(d){(3) and §__ .400(d) (2), regpectively. A cluster of programs
shall be considered as one program for determining major programs, as
desgcribed in § .520, and, with the exception of R&D as described in
§  .200(c), whether a program-specific audit may be elected.

Cognizant agency for_audit means the Federal agency desgignated to carry
out the regponsibilities described in § 400 (a) .

Compliance supplement refers to the Circular A-133 Compliance
Supplement, included as Appendlx B to Circular A-133, or such documents as
OMB or its designee may issue to replace it. This document is available from
the Government Printing Office, Superintendent of Documents, Washington, DC

20402-9325.

Corrective action meang action taken by the auditee that:

{1) Corrects identified deficiencies;
{(2) Produces recommended improvements; or

(3} Demonstrates that audit findings are either invalid or do not
warrant auditee action.

Federal agency has the same meaning as the term agency in Section 551(1)
of title 5, United States Code.

Federal award means Federal financial assistance and Federal cost-
reimbursement contracts that ncon-Federal entities receive directly from
Federal awarding agencies or indirectly from pass-through entities. It does

4
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not include procurement contracts, under grants or contracts, used to buy
goods or services from vendors. Any audits of such vendors shall be covered
by the terms and conditions of the contract. Contracts to operate Federal
Government owned, contractor operated facilities (GOCOs) are excluded from the
reguirements of this part.

Federal awarding agency means the Federal agency that provides an award
directly to the recipient.

Federal financial assistance means assistance that non-Federal entities
receive or administer in the form of grants, lcans, loan guarantees, property
(including donated surplus property), cooperative agreements, interest
subsidies, insurance, fcod commodities, direect appropriations, and cther
assistance, but does not include amountes received as reimbursement for
services rendered to individuals as described in § __ .205(h) and §  .205(i)}.

Federal program means:

(1} All Federal awards to a non-Federal entity assigned a single
number in the CFDA.

{2) When no CFDA number is assigned, all Federal awards from the same
agency made for the same purpose should be combined and considered one
program.

(3) Notwithstanding paragraphs (1) and (2) of this definition, a
cluster of programs. The types of clusters of programs are:

(i} Research and development (R&D);
(ii) Student financial aid (SF4); and

{iii}) "Other clusters," as described in the definition of cluster
of programs in this section.

GAGAS means generally accepted government auditing standards issued by
the Comptroller General of the United States, which are applicable to
financial audits.

Generally accepted accounting principles has the meaning specified in

generally accepted auditing standards issued by the American Institute of
Certified Public Accountants (AICPA).

Indian tribe means any Indian tribe, band, nation, or other organized
group or community, including any Alaskan Native village or regional or
village corporaticn (as defined in, or establigshed under, the Alaskan Native
Claims Settlement Act) that is recognized by the United States as eligible for
the special programs and services provided by the United States to Indians
because of their status as Indians.

Internal control means a process, effected by an entity's management and
other personnel, designed to provide reasonable assurance regarding the
achievement of objectives in the fcllowing categories:

(1) Effectiveness and efficiency of opesrations;
(2) Reliability of financial reporting; and
(3) Compliance with applicable laws and regulations.

Internal control pertaining to the compliasnce reguirements for Federal
programs {(Internal contrel over Federal programs) means a process--effected by
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an entity's management and other personnel--designed to provide reasonable
assurance regarding the achievement of the following objectives for Federal
programs:

(1) Transactions are properly recorded and accounted for to:

(1)

Federal reports;

Permit the preparation of reliable financial statements and

(11) Maintain acccocuntability over assets; and

{iii) Demonstrate compliance with laws,
compliance requirements;

regulations, and other

(2) Transactions are executed in compliance with:

(i) Laws, regulations, and the provisions of contracts or grant
agreements that could have a direct and material effect on a Federal program;
and

(ii) Any other laws and regulations that are identified in the
compliance supplement; and
(3} Funds, property, and other assets are safeguarded against loss

from unauthorized use or disposition.

Lean means a Federal loan ¢r lean guarantee received or administered by
a non-Federal entity.

Local government means any unit of local government within a State,
including a county, borough, municipality, city, town, township, parish,
public authority, special district, school district, intrastate district,
council of governments, and any other instrumentality of local government.

local
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allocable portion of claims which are coms-
mon to the Federal award, and to other work
of the non-profit organization are generally
allowable.

An apypropriate share of the non-profit or-
ganization’s indirect expense may be allo-
cated to the amount of settlements with sub-
contractors and/or subgrantees, provided
that the amount allocated 18 otherwise con-
sistent with the basic guidelines contained
in Appendix A. The indirect expense so allo-
rated shall evelnde the zame and =imilar

only where the costs receive the prior ap-
proval of the awarding agency. Suach costs
are limited to the costs attribntable to a
total peried not to exceed one school year for
each employee so trained. In unnsunal cases
the period may be extended,

d. Costs of attendance of up to 16 weeks per
employee per year at specialized programs
specifically desipned to enhance the effec-
tiveness of executives or managers or to pre-
pare employees for such positions are allow-
able RBuch coptsg include enrollment fees.



OMB means the Executive Office of the President, Office of Management
and Budget.

Oversight agency for audit means the Federal awarding agency that
provides the predominant amount of direct funding to a recipient not assigned
a cognizant agency for audit. When there is no direct funding, the Federal
agency with the predominant indirect funding shall assume the oversight
responsibilities. The duties of the oversight agency for audit are described
in § .400 ({b) .

Effective July 28, 2003, the following is added to this definitiomn:

A Federal agency with oversight for an auditee may reassign oversight to
another Federal agency which provides substantial funding and agrees to
be the oversight agency for audit. Within 30 days after any
reassignment, both the old and the new oversight agency for audit shall
notify the auditee, and, if known, the auditor cf the reassignment."

Pass-through entity means a non-Federal entity that provides a Federal
award to a subrecipient to carry out a Federal program.

Program-specific audit means an audit of one Federal program as provided
for in § .200(c) and § .235.

Questioned cost means a cost that is guestioned by the auditor because
of an audit finding:

(1) Which resulted from a violation or possible viclatiocn of &
provision of a law, regulation, contract, grant, cooperative agreement, or
other agreement or document governing the use of Federal funds, including
funds used to match Federal funds;

{2) Where the costs, at the time of the audit, are not supported by
adequate documentation; orx

{3 Where the costs incurred appear unreascnable and do not reflect
the actions a prudent person would take in the circumstances.

Recipient means a non-Federal entity that expends Federal awards
received directly from a Federal awarding agency to carry out a Federal
program.

Research and developmenti (R&D) means all research activities, both basic
and applied, and all development activities that are performed by a non-
Federal entity. Research is defined as a systematic study directed toward
fuller scientific knowledge or understanding of the subject studied. The term
research also includes activities involving the training of individuals in
research techniques where such activities utilize the same facilities as other
research and development activities and where such activities are not included
in the instruction function. Development is the systematic use of knowledge
and understanding gained from research directed toward the production of
useful materials, devices, systems, or methods, including design and
development of prototypes and processes.

Single audit means an audit which includes both the entity's financial
statements and the Federal awards as described in § .500.

State means any State of the United States, the District of Columbia,
+the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samca, the
Commonwealth of the Northern Mariana Islands, and the Trust Territory of the
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Pacific Islands, any instrumentality therecf, any multi-State, regional, or
interstate entity which has governmental functions, and any Indian tribe as
defined in this section.

Student Financial Aid (8FA) includes those programs of general student
assistance, such as those authorized by Title IV of the Higher Education Act
of 1965, as amended, (20 U.S.C. 1070 et seg.} which is administered by the
U.S. Department of Education, and similar programs provided by other Federal

agencies. It does not include programs which provide fellowships or similar
Federal awards to students on a competitive basis, or for specified studies or
research.

Subrecipient means a non-Federal entity that expends Federal awards
received from a pass—-through entity to carry out a Federal program, but does
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antities that expend less than $300,000 (§500,000 for fiscal years ending
after December 31, 20032) a year in Federal awards are exempt from Federal
audit requirements for that year, except as noted in §__ .215{a), but records
must be available for review or audit by appropriate officials of the Federal
agency, pass-through entity, and General Accounting Cffice (GARO).

{e) Federglly Funded Research and Development Centers (FFRDC).
Management of an auditee that owns or coperates a FFRDC may elect to treat the
FFRDC as a separate entity for purposes of this part.

5 .205 Basis for determining Federal awards expended.

{a) Determining Federal awards expended. The determination of when an
award is expended should be based on when the activity related to the award
occurs. Generally, the activity pertains to events that require the non-
Federal entity to comply with laws, regulations, and the provisions of
contracts or grant agreements, such as: expenditure/expense transactions
associated with grants, cost-reimbursement centracts, cooperative agreements,
and direct appropriations; the disbursement of funds passed through to
subrecipients; the use of loan proceeds under loan and loan guarantee
programs; the receipt of property; the receipt of surplus property; the
receipt or use of program income; the distribution or consumption of food
commodities;: the disbursement of amounts entitling the non-Federal entity to
an interest subsidy; and, the pericd when insurance is in force.

() Loan and loan guarantees (loans). Since the Federal Government is
at risk for loans until the debt is repaid, the following guidelines shall be
used to calculate the value of Federal awards expended under loan programs,
except as noted in paragraphs {e¢) and (d) of this section:

(1) Value of new loans made or received during the fiscal year;
plus

(23 Balance of lcans from previous vears for which the Federal
Government imposes continuing compliance reguirements; plus

(3 Bny interest subsidy, cash, or administrative cost allowance
received.

(c) TLoan and loan guarapntees (loans) at institutions of higher
education. When loans are made to students of an institution of higher
education but the institution does not make the loans, then only the value of
loans made during the year shall be considered Federal awards expended in that
year. The balance of loans for previous years is not included as Federal
awards expended because the lender accounts for the pricr balances.

{d) Prior leoan and loan guarantees {(lgans). Loans, the proceeds of
which were received and expended in prior-years, are not considered Federal
awards expended under this part when the laws, regulaticns, and the provisions
of contracts or grant agreements pertaining to such loans impose no continuing
compliance requirements other than to repay the loans.

(e) Endowment funds. The cumulative balance of Federal awards for
endowment funds which are federally restricted are considered awards expended
in each year in which the funds are still restricted.

(f) Free rent. Free rent received by itself is not considered a
Federal award expended under this part. However, free rent received as part
S :
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(2} Provides similar goods or services to many different
purchasers;

{3) Cperates in a competitive environment;

(4) Provides goods or services that are ancillary to the
operation of the Federal program; and

{3) Ts not subject to compliance reguirements of the Federal

prograr.
(d) Use of judgment in making determinatien. There may be unusual
circumstances or exceptions to the listed characteristics. In making the

determination of whether a subrecipient or vendor relationship exists, the
substance of the relationship is more important than the form of the
agreement. It 1s not expected that all of the characteristics will be present
and judgment should be used in determining whether an entity is a subrecipient

or vendor.

{e) For-profit subrecipient. Since this part does not apply to for-
profit subrecipients, the pass-through entity is responsible for establishing
requirements, as necessary, to ensure compliance by for-profit subrecipients.
The contract with the for-profit subrecipient should describe applicable
compliance reguirements and the for-profit subrecipient's compliance
responsibility. Methods to ensure compliance for Federal awards made to for-
profit subrecipients may include pre-award audits, monitoring during the
contract, and post-award audits.

(f) Compliance responsibility for vendors. In most cases, the
auditee's compliance responsibility for vendors is only to ensure that the
procurement, receipt, and payment for goods and services comply with laws,
regulations, and the provisions of contracts or grant agreements. Program
compliance requirements normally do not pass through to venders. However, the
auditee is responsible for ensuring compliance for vendor transactions which
are structured such that the vendcr is respensible for program compliance or
the vendor's records must be reviewed to determine program compliance. Also,
when these vendor transactions relate to a major program, the scope of the
audit shall include determining whether these transactions are in compliance
with laws, regulations, and the provisions of contracts or grant agreements.

§  .215 Relation to other audit regquirements.

{a) audit under this part in lieu of other audits. An audit made in
accordance with this part shall be in lieu of any financial audit regquired
under individual Federal awards. To the extent this audit meets a Federal
agency's needs, it shall rely upon and use such audits. The provisions of
this part neither limit the authority of Federal agencies, including their
Inspectors General, or GAO to conduct or arrange for additional audits (e.g.,
financial audits, performance audits, evaluations, inspections, or reviews)
nor authorize any auditee to constrain Federal agencies from carrying out
additional audits. Any additicnal audits shall be planned and performed in
such a way as to build upon work performed by other auditors.

(k) Federal agency to pay for additional audits. A Federal agency
that conducts or contracts for additional audits shall, consistent with other
applicable laws and regulations, arrange for funding the full cost of such
additional audits.




(c) Reguest for a program to be audited as a major program. A Federal
agency may reguest an auditee to have a particular Federal program audited as
a major program in lieu of the Federal agency conducting or arranging for the
additional audits. To allow for planning, such reguests should be made at
least 180 days prior to the end cof the fiscal year to be audited. The
suditee, after consultation with its auditor, should promptly respond to such
reguest by informing the Federal agency whether the program would otherwise be
audited as a major program using the risk-based audit appreach described in
§___ .520 and, if not, the estimated incremental cost. The Federal agency
shall then promptly cenfirm to the auditee whether it wants the program
audited as a major program. If the program is tc be audited as a major
program based upon this Federal agency reguest, and the Faderal agency agrees
to pay the full incremental costs, then the auditee shall have the program
audited as a major program. A pass-through entity may use the provisions of
this paragraph for a subrecipient.

8 .220 Frequency of audits.

Except for the provisions for biennial audits provided in paragraphs (a)
and (b) of this section, audits required by this part shall be performed
annually. Any biennial audit shall cover both years within the biennial
period.

(a) A State or local government that is regquired by constitution or
statute, in effect on January 1, 1987, to undergo its audits less frequently
than annually, is permitted to undergo its audits pursuant to this part
biennially. This reguirement must still be in effect for the biennial period
under audit.

{b) Any non-profit organization that had biennial audits for all
biennial periods ending between July 1, 1992, and January 1, 1335, is
permitted to undergo its audits pursuant to this part biennially.

§ .225 Sanctions.

No audit costs may ke charged to Federal awards when audits required by
this part have not been made or have been made but not in accordance with this
part. In cases of continued inability or unwillingness to have an audit
conducted in accordance with this part, Federal agencies and pass-through
entities shall take appropriate action using sanctions such as:

(a) Withholding a percentage of Federal awards until the audit is
completed satisfactorily;

(b) Withholding or disallowing overhead costs;

{c) Suspending Federal awards until the audit is conducted; or

(d) Terminating the Federal award.

s .230 Audit costs.

(a) 2llowable costs. Unless prohibited by law, the cost of audits
made in accordance with the provisions of this part are allowable charges to
Federal awards. The charges may be considered a direct cost or an allocated
indirect cost, as determined in accordance with the provisions of applicable

OMB cost principles circulars, the Federal Acgquisition Regulation (FAR) (48
CFR parts 30 and 31), or other applicable cost principles or regulations.

12
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() Unallowable costs. A non-Federal entity shall not charge the
following to a Federal award:

(1) The cost of any audit under the Single Audit Act Amendments
of 1996 (31 U.S5.C. 7501 e _seqg.) not conducted in accordance with this part.

(2) The cost of auditing a non-Federal entity which has Federal
awards expended of less than $300,000 ($500,000 for fiscal years ending after
December 31, 2003} per year and is thereby exempted under §__ .200(d) from
having an audit conducted under this part. However, this does nct prohibit a
pass-through entity from charging Federal awards for the cost of limited scope
audits to monitor its subrecipients in accordance with § _ .400(d) (3},
provided the subrecipient does not have a single audit. For purposes of this
part, limited scope audits only include agreed-upon procedures engagements
conducted in accordance with either the ARICPA’s generally accepted auditing
standards or attestation standards, that are paid for and arranged by a pass-
through entity and address only one or more of the following types of
compliance reguirements: activities allowed or unallowed; allowable
costs/cost principles; eligibility; matching, level of effort, earmarking;
and, reporting.

§ .235 Program-specific audits.

{a) Program-specific audit guide available. In many cases, a program-
specific audit guide will be available to provide specific guidance to the
auditor with respect te internal control, compliance requirements, suggested
audit procedures, and audit reporting reguirements. The auditor should
contact the Office of Inspector General of the Federal agency to determine
whether such a guide is available. When a current program-specific audit
guide is available, the auditor shall follow GAGAS and the guide when
performing a program—-specific audit. .

(b} Program-specific audit guide not available. (1) When a program-
specific audit guide is not available, the auditee and auditor shall have
basically the same responsibilities for the Federal program as they would have
for an audit of a major program in a single audit.

(2} The auditee shall prepare the financial statement(s) for the
Federal program that includes, at a minimum, a schedule of expenditures of
Federal awards for the program and notes that describe the significant
accounting peolicies used in preparing the schedule, a summary schedule of
prior audit findings consistent with the requirements of § __ .315(b), and a

corrective action plan consistent with the requirements of § .315{c) .
(3) The auditor shall:
(1} Perform an audit of the financial statement({s) for the

Federal program in accordance with GAGAS:

(ii) ©Obtain an understanding of internal contreol and
perform tests of internal control over the Federal program consistent with the
regquirements of § .500{ec) for a major program;

(iii) Perform procedures to determine whether the auditee
has complied with laws, regulations, and the provisions of contracts or grant
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major program in accordance with § .520 or a program identified as a major
program by a Federal agency or pass-through entity in accordance with
5 .215(e) .

Management decigion means the evaluation by the Federal awarding agency
or pagg-throuah entitv of the audit findinos and corrective action v»lan and



{iv) Feollow up on prior audit findings, perform procedures
to assess the reasonableness of the summary schedule of prior audit findings
prepared by the auditee, and report, as a current year audit finding, when the
auditor concludes that the summary schedule of prior audit findings materially
misrepresents the status of any prior audit finding in accordance with the
requirements of § __ .500(e}.

(43 The auditor's report(s) may be in the form of either
combined or separate reports and may be organized differently from the manner
presented in this section. The auditor's repcrt(s) shall state that the audit
was conducted in accordance with this part and include the following:

(i) An opinion (or disclaimer of opinion) as to whether
the financial statement(s) of the Federal program 1s presented fairly in all
material respects in conformity with the stated accounting policies;

{ii) A report on internal control related to the Federal
program, which shall descrike the scope of testing of internal control and the
results of the tests:

{(iii) A report on compliance which includes an opinion (cr
disclaimer of opinion) as to whether the auditee complied with laws,
regulations, and the provisions of contracts or grant agreements which could
have a direct and material effect on the Federal program; and

{iv) A schedule of findings and guestioned costs for the
Federal program that includes a summary of the auditor's results relative to
the Federal program in a format consistent with §___ .505(d) (1) and findings
and questioned costs consistent with the reguirements of §_ _ .505(d) (3).

(<) Report submission for program-specific audits.
(1} The audit shall be completed and the reporting required by paragraph
{c) (2) or {(e)(3) of this section submitted within the earlier of 30 days after
receipt of the auditor’s report(s), or nine months after the end of the audit
period, unless a longer period is agreed to in advance by the Federal agency
that provided the funding or a different period is specified in a program-
speclfic audit gulde. (Bowever, for fiscal years beginning on or before June
30, 1998, the audit shall be completed and the required reporting shall be
submitted within the earlier of 30 days after receipt of the auditor’s
report (s}, or 13 months after the end of the audit period, unless a different
period is specified in a program-specific audit guide.) Unless restricted by
law or regulation, the zuditee shall make report copies available for public
inspection.

(2) When a program-specific audit guide is available, the
auditee shall submit to the Federal clearinghouse designated by CMB the data
collection form prepared in accordance with § _.320(b), as applicable to a
program-specific audit, and the reporting required by the program-specific
audit cuide to be retained as an archival copy. Also, the auditee shall
submit to the Federal awarding agency or pass-through entity the reporting
required by the program-specific audit guide.

(3) When a program-specific audit guide is not available, the
reporting package for a program-specific audit shall consist of the financial
statement (s) of the Federal program, a summary schedule of prior audit
findings, and a corrective action plan as described in paragraph (b) (2} of
this section, and the auditor's reportis) described in paragraph (k) (4} of
this section. The data collection form prepared in accordance with
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§  .320(b), as applicable to a program-specific audit, and one copy of this
reporting package shall be submitted to the Federal clearinghouse designated
by OMB to be retained as an archival copy. Also, when the schedule of
findings and guestioned costs disclosed audit findings or the summary schedule
of prior audit findings reported the status of any audit findings, the auditee
shall submit one copy of the reporting package to the Federal clearinghouse on
behalf of the Federal awarding agency, or directly to the pass-through entity
in the case of a subrecipient. Instead of submitting the reporting packags to
the pass-through entity, when a subrecipient is not regquired to submit &
reporting package to the pass-through entity, the subrecipient shall provide
written nctification tc the pass-through entity, consistent with the
reguirements of § _ .320(e) (2). A subrecipient may submit a copy of the
reporting package to the pass-through entity to comply with this notification

requirement.

{(d) Other sections of this part may applv. Program-specific audits
are subject to §__ .100 through §__ .215(b), §__ .220 through §__ .230,
§ __.300 through §___ .305, §___ .315, § .320(£) through §__ .320(j), §___.400
through §___.405, §__ .510 through §___ .515%, and other referenced provisions
of this part unless contrary to the provisicns of this section, a program-
specific audit guide, or program laws and regulations.

Subpart C--Auditees
s .300 Auditee responsibilities.

The auditee shall:

(a) Identify, in its accounts, all Federal awards received and
expended and the Federal programs under which they were received. Federal
program and award identification shall include, as applicable, the CFDA title
and number, award number and year, name of the Federal agency, and name of the
pass-through entity.

(D) Maintain internal contrcl over Federal programs that provides
reasonable assurance that the auditee is managing
Federal awards in compliance with laws, regulations, and the provisions of
contracts or grant agreements that could have a material effect on each of its
Federal programs.

{c) Comply with laws, regulations, and the provisions of contracts or
grant agreements related to each of its Federal programs.

() Prepare appropriate financial statements, including the schedule
of expenditures of Federal awards in accordance with § .310.

{e) Ensure that the audits required by this part are properly
performed and submitted when due. When extensions to the report submission
due date reguired by §___ .320(a) are granted by the cognizant or oversight
aganciu_Ffrr andit . mromntlv.notifv the Federal clearinghouse designated by OMB
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(a) Buditor procurement. In procuring audit services, auditees shall
follow the procurement standards prescribed by the Grants Management Common
Rule (hereinafter referred to as the "A-102 Common Rule"} published March 11,
10288 and amended April 19, 1995 [insert appropriate CFR citation], Circular
2-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals and Cther Non-Profit
Organizations,™ or the FAR (48 CFR part 42}, as applicable (OMB Circulars are
available from the Office of Administration, Publications Office, room 2200,
New Executive Office Building, Washington, DC 20503). Whenever possible,
auditees shall make positive efforts to utilize small businesses, minority-
owned firms, and women's business enterprises, in procuring audit services as
stated in the A-102 Common Rule, OMB Circular A-110, or the FAR {48 CFR part
42}, as applicable. In requesting proposals for audit services, the
objectives and scope of the audit should be made clear. Factors to be
considered in evaluating each proposal for audit services include the
responsiveness to the request for proposal, relevant experience, availability
of staff with professional qualifications and technical abilities, the results
of external guality control reviews, and price.

{(b) Restriction on auditor preparing indirect cogst proposals. An

auditor who prepares the indirect cost proposal or cost allocaticn plan may
not also be selected to perform the audit required by this part when the
indirect costs recovered by the auditee during the prior year exceeded 51
million. This restriction applies to the base year used in the preparation of
the indirect cost proposal or cost allecation plan and any subseguent years in
which the resulting indirect cost agreement or cest allocation plan is used to
recover costs. To minimize any disruption in existing contracts for audit
services, this paragraph applies to audits of fiscal years beginning after
June 30, 19898.

() Use of Federal auditorg. Federal auditors may perform all or part
of the work required under this part if they comply fully with the
requirements of this part. .

§ .310 Financial statements.

{a) Financial statements. The auditee shall prepare financial
statements that refiect its financial position, results of operations or
changes in net assets, and, where appropriate, cash flows for the fiscal year
audited. The financial statements shall be for the same organizational unit
and fiscal year that is chosen to meet. the requirements of this part.
However, organization-wide financial statements may alsc include departments,
agencies, and other organizational units that have separate audits in
accordance with §_ .500(a) and prepare separate financial statements.

(b) Schedule of expenditures of Federal awards. The auditee shall
also prepare a schedule of expenditures of Federal awards for the period
covered by the auditee's financial statements. While not required, the
auditee may choose to provide information reguested by Federal awarding
agencies and pass-through entities to make the schedule easier to use. For
example, when a Federal program has multiple award years, the auditee may list
the amount of Federal awards expended for each award year separately. At a
minimum, the schedule shall:

(1) List individual Federal programs by Federal agency. For
Federal programs included in a cluster of programs, list individual Federal
programs within a cluster of programs. For R&D, total Federal awards expended
shall be shown either by individual award or by Federal agency amnd major
subdivision within the Federal agency. For example, the National Institutes
of Health is a major subdivision in the Department of Health and Human

Services.
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{2) For Federal awards received as a subrecipient, the name of
the pass-through entity and identifying number assigned by the pass-through
entity shall be included.

{3 Provide total Federal awards expended for each individual
Federal program and the CFDA number or other identifying number when the CFDA
information is not available.

(4) Include notes that describe the significant accounting
policies used in preparing the schedule.

(5) To the extent practical, pass-through entities should
identify in the schedule the total amount provided to subrecipients from each
Federal program.

(6) Include, in either the schedule or a note to the schedule,
the value of the Federal awards expended in the form of non-cash aggistance,
the amount of insurance in effect during the year, and locans or loan
guarantees outstanding at year end. While not required, it is preferable to
present this information in the schedule.

§ .315 Audit findings follow-up.

{a) General . The auditee is responsible for follow-up and corrective
action on all audit findings. As part of this responsibility, the auditee
shall prepare a summary schedule of prior audit findings. The auditee ghall
also prepare a corrective action plan for current year audit findings. The
summary schedule of prior audit findings and the corrective action plan shall
include the reference numbers the auditor assigns to audit findings under
§ .510(w). Since the summary schedule may include audit findings from
multiple vears, it shall include the fiscal year in which the finding
initially occurred.

{b) Summary schedule of prior audit findingg. The summary schedule of
pricr audit findings shall report the status of all audit findings included in
the prior audit's schedule of findings and guestioned cogts relative to
Federal awards. The summary schedule shall also include audit findings
reported in the prior audit's summary schedule of prior audit findings except
audit findings listed as corrected in accordance with paragraph (b) (1) of this
section, or no longer valid or not warranting further action in accordance
with paragraph (b) (4) of this section.

(1) When audit findings were fully corrected, the summary
schedule need only list the audit findings and state that corrective action

was taken.

(2} When audit findings were not corrected or were only
partially corrected, the summary schedule shall describe the planned
corrective action as well as any partial corrective acticn taken.

(3) When corrective action taken is significantly different from
corrective action previously reported in a corrective action plan or in the
Federal agency's or pass-through entity's management decision, the summary
schedule shall provide an explanation.
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the finding occurred was submitted to the Federal clearinghouse;

{(ii) The Federal agency or pass-through entity is not
currently following up with the auditee on the audit finding; and

{iii) A management decision was not issued.

{c) Corrective action_plan. At the completion of the audit, the
auditee shall prepare a corrective action plan to address each audit finding
included in the current year auditor's reports. The corrective action plan
shall provide the name(s) of the contact person{s) responsible for corrective
action, the corrective action planned, and the anticipated completion date.
If the auditee does not agree with the audit findings or believes corrective
action is not reguired, then the corrective action plan shall include an
explanation and specific reasons. :

g . 320 Report submission.
{a) General. The audit shall be completed and the data collection

form described in paragraph (b} of this section and reporting package
described in paragraph (c) of this section shall be submitted within the
earlier of 30 days after receipt of the auditor's report(s), or nine months
after the end of the audit pericd, unless a longer period is agreed te in
advance by the cognizant or oversight agency for audit. (However, for fiscal
years beginning on or before June 30, 1998, the audit shall be completed and
the data collecticn form and reporting package shall be submitted within the
earlier of 30 days after receipt of the auditor’'s report{s}, or 13 months
after the end of the audit periocd.) TUnless restricted by law or regulation,
the auditee shall make copies available for public inspection.

(b) Data Collection. (1) The auditee shall submit a data collection
form which states whether the audit was completed in accordance with this part
and provides information about the auditee, its Federal programs, and the
results of the audit. The form sghall be approved by OMB, available from the
Federal clearinghouse designated by OMB, and include data elements similar to
those presented in this paragraph. A senior level representative of the
auditee (e.g., State controller, director of finance, chief executive officer,
or chief financial officer) shall sign a statement to be included as part of
the form certifying that: the auditee complied with the requirements of this
part, the form was prepared in accordance with this part (and the instructions
accompanying the form), and the information included in the form, in its
entirety, are accurate and complete.

(2) The data c¢ollection form shall include the following data
elements:

(1) The type of report the auditor issued on the financial statements of
the auditee (i.e., ungualified opinion, gualified opinion, adverse
opinion, or disclaimer of opinion).

{ii) Where applicable, a statement that reportabkle conditions in internal
control were disclosed by the audit of the financial statements and
whether any such conditions were material weaknesses.

{iii} A statement as tec whether the audit disclcosed any noncompliance which
is material tc the financial statements of the auditee.

{iv) Where applicable, a statement that reportable conditions in internal
contrel over major programs were disclosed by the audit and whether
any such conditions were material weaknesses.

{v} The type of report the auditor issued on compliance for major
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programs (i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion).

(vi) 2 list of the Federal awarding agencies which will receive a copy of
the reporting package pursuant to § .320(4) (2) of OMB Circular
A-133.

{vii) A ves or no statement as to whether the auditee gqualified as a low-
risk auditee under § .530 of OMB Circular A-133.

(viii) The dollar threshold used to distinguish between Type A and Type B
programs as defined in § .520(b) of OMB Circular A-133.

{ix) The Catalog of Federal Domestic Assistance (CFDA) number for each

Federal program, as applicable.

{x) The name of each Federal program and identification of each major
program. Individual programs within a cluster eof programs should be
listed in the same level of detail as they are listed in the schedule
of expenditures of Federal awards.

(xi} The amount of expenditures in the schedule of expenditures of Federal
awards associated with each Federal program.

(xii) For each Federal program, a yes or no statement as to whether there
are audit findings in each of the following types of compliance
requirements and the total amount of any questioned costs:

(A Activities allowed or unallowed.

(B) Allowable costs/cost principles.

(C) Cash management.

(D) Davis-Baccn Act.

{E} Eligibility.

{F) Equipment and real property management.
(G) Matching, level of effort, earmarking.
(H) Period of availability of Federal funds.
(1) Procurement and suspension and debarment.
{J) Program income.

{K) Real property acquisition and relocation assistance.
(L) Reporting.

(M) Subrecipient monitoring.

(M) Special tests and provisions.

(xiii) Auditee Name, Employer Identification Number(s), Name and Title of
Certifying ©fficial, Telephone Number, Signature, and Date.

KN~ ~nd TitlA AF Mfantant Darcan BaAdAs AT
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the form is limited to the data elements prescribed by OMB.

(c) Reporting package. The reporting package shall include the:
(1) Financial statements and schedule of expenditures of
Federal awards discussed in § .310(a) and § .310(b), respectively;
{2} Summary schedule of prior audit findings discussed in
§ .315(b) ;
{3) Auditor's report{s}) discussed in § .505; and
{4) Corrective action plan discussed in § .315(e) .

(d) Submission to clearinghouse. All auditees shall submit to the
Federal clearinghouse designated by OMB the data collection foxm described in

paragraph {b) of this section and one copy of the reporting package described
in paragraph (e¢) of this section for:

(1 The PFederal clearinghouse to retain as an archival copy;
and

(2 Fach Federal awarding agency when the schedule of findings
and questioned costs disclosed audit findings relating to Federal awards that
the Federal awarding agency provided directly or the summary schedule of prior
audit findings reported the status of any audit findings relating to Federal
awards that the Federal awarding agency provided directly.

{e) Additional gubmigsion by subrecipients. (1) In addition to the
reguirements discussed in paragraph (d) of this section, auditeeg that are
also subrscipients shall submit to each pass-through entity one copy of the
reporting package described in paragraph {e) of this section for each pass-
through entity when the schedule of findings and questioned costs disclosed
audit findings relating to Fedexal awards that the pass-through entity
provided or the summary schedule of prior audit findings reported the status
of any audit findings relating to Federal awards that the pass-through entity
provided.

(2} Instead of submitting the repcrting package to a pass-
through entity, when a subrecipient is not reguired to submit a reporting
package to a pass-through entity pursuant to paragraph (e} (1) of this section,
the subrecipient shall provide written notification to the pasgs~through entity
that: an audit of the subrecipient wasg conducted in accordance with this part
{including the period covered by the audit and the name, amount, and CFDA
number of the Federal award(s) provided by the pass-through entity); the
schedule of findinge and questioned costs disclosed no audit findings relating
£o the Federal award{s) that the pass-through entity provided; and, the
summary schedule of prior audit findings did not report on the status of any
audit findings relating to the Federal award(g) that the pass-through entity
provided. A subrecipient may submit a copy of the reporting package described
in paragraph {¢) of this section to a pass-through entity to comply with this
notification reguirement.

(£} Requests for report copieg. In respense to reguests by a Federail
agency or pass-through entity, auditees shall submit the appropriate copies of

the reporting package described in paragraph (e) of thig section and, if
requested, a copy of any management letters issued by the auditor.

(g) Report retention reguirements. Auditees shall keep one copy of
the data collection form described in paragraph (b) of this section and one
copy of the reporting package described in paragraph (e) of this section on
file for three years from the date of submission to the Federal clearinghouse
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designated by OMB, Pass-through entities shall keep subrecipients'
submissions on file for three years from date of receipt.

{h) Clearinghouse responsibilities. The Federal clearinghouse
designated by OMB shall distribute the reporting packages received in
accordance with paragraph (d) (2) of this section and §_  .235{¢} (3) to
applicable Federal awarding agencies, maintain a data base of completed
audits, provide appropriate information to Federal agencies, and follow up
with known auditees which have not submitted the required data collection
forms and reporting packages.

(i) Clearinghouse address. The address of the Federal clearinghouse
currently designated by OMB is Federal Audit Clearinghouse, Bureau of the
Census, 1201 E. 10th Street, Jeffersonville, IN 47132.

{3) Electronic f£iling. Nothing in this part shall preclude electronic
submissions to the Federal clearinghouse in such manner as may be approved by
OMB. With OMB approval, the Federal clearinghouse may pilot test methods of
electronic submissions.

Subpart D--Federal Agencies and Pass-Through Entities
§ .400 Regponsibilities.

(al Cognizant agency_for audit regponsibilities. Recipients expending
more than $25 million (850 million for fiscal years ending after December 31,
2003) a year in Federal awards shall have a cognizant agency for audit. The
designated cognizant agency for audit shall be the Federal awarding agency
that provides the predominant amount of direct funding tc a recipient unless
OMB makes a specific cognizant agency for audit assignment.

Following is effective for fiscal years ending on or before December 31, 2003:
To provide for continuity of cognizance, the determination of the predominant

amount of direct funding shall be based upcon direct Federal awards expended in
Ehe wraodnieant s figgzl sazro andipo, in JAacc 2000 _2ANE owud ewvariy FIFrh sreav

: J

{f) Follow up and take corrective action on audit findings, including
preparation of a summary schedule of prior audit findings and a corrective
action plan in accordance with § .315(b)} and § .315(e)}, respectively.

s .305 Auditor selection.
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submission due date required by § .320(a) . The cognizant agency for audit
may grant extensiocns for good cause.

{3) Obtain or conduct guality control reviews of selected
audits made by non-Federal auditors, and provide the results, when
appropriate, to other interested organizaticns.

(4} Promptly inform other affected Federal agencies and
appropriate Federal law enforcement officials of any direct reporting by the
auditee or ite auditor of irregularities or illegal acts, as reguired by GAGAS
or laws and regulations.

{(5) Advise the auditor and, where appropriate, the auditee of
any deficiencies found in the audits when the deficiencies reguire corrective
action by the auditor. When advised of deficiencies, the auditee shall work
with the auditor to take corrective action. If corrective action is not
taken, the cognizant agency for audit shall notify the auditor, the auditee,
and applicable Federal awarding agencies and pass-through entities of the
facts and make recommendations for follow-up action. Major inadeguacies or
repetitive substandard performance by auditors shall be referred to
appropriate State licensing agencies and professional bodies for disciplinary
action.

(6} Cocrdinate, to the extent practical, audits or reviews
made by or for Federal agencies that are in addition to the audits made
pursuant to this part, so that the additional audits or reviews build upon
audits performed in accordance with this part.

(7) Coordinate a management decision for audit findings that
affect the Federal programs of more than one agency.

(8) Coordinate the audit work and reporting responsibilities
among auditors to achieve the most cost-effective audit.

(9) For biennial audits permitted under § .220, consider
auditee requests to gualify as a low-risk auvditee under § .530{a).
{b) Overgight agency for audit respeonsibilities. An auditee which

does not have a designated cognizant agency for audit will be under the
general oversight of the Federal agency determined in accordance with

§ .105. The oversight agency for audit:

(1) 8hall provide technical advice to auditees and auditors as
requested.

(2) May assume all or some of the responsibilities normally

performed by a cognizant agency for audit.

(c} Federal awarding agency responsibilities. The Federal awarding
agency shall perform the following for the Federal awards it makes:

{1) Identify FPederal awards made by informing each recipient
of the CEBA title and number, award name and number, award year, and if the
award 1s for R&D. When some of this information is not available, the Federal
agency shall provide information necessary to clearly describe the Federal
award.

{2) Advise recipients cof reguirements imposed on them by
Federal laws, regulations, and the provisions of contracts or grant

agreements.

(3) Ensure that audits are completed and reports are received
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in a timely manner and in accordance with the requirements of this part.

(4) Provide technical advice and counsel to auditees and
audlitors as requested. '

{5} Issue z management decision on audit findings within six
months after receipt of the audit report and ensure that the recipient takes
appropriate and timely corrective action.

(6) Assign a person responsible for providing annual updates
of the compliance supplement tc OMB.

(d) Pass-through entity responsibilities. A pass-through entity shall
perform the following for the Federal awards it makes:

{13 Identify Federal awards made by informing each
suprecipient of CFDA title and number, award name and number, award year, if
the award is R&D, and name of Federal agency. When some of this information
is not available, the pass-through entity shall provide the bkest information
available to describe the Federal award.

(2) Zdvise subrecipients cof reguirements imposed on them by
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2s provided in §  .400(c) (5), a Federal awarding agency ls responsible for
igsuing a management decision for findings that relate to Pederal awards it
makes to recipients. Alternate arrangements may be made on a case-by-case
basis by agreement among the Federal agencies concerned.

(c}) Pagss-through entity. As provided in § .400(d) (5}, the pass-
through entity shall be responsible for making the management decision for
audit findings that relate to Federal awards it makes to subrecipients.

(d) Time reguirements. The entity responsible for making the
management decision shall do so within six months of receipt of the audit
report. Corrective action should be initiated within six months after receipt
cf the auvdit report and proceed as rapidly as possible.

(e} Reference numbers. Management decisions shall include the
reference numbers the auditor assgigned to each audit finding in accerdance

with § .510(c) .

Subpart E--Auditors
§ .500 Scope of audit.

(a) General. The audit shall be conducted in accordance with GAGAS.
The audit shall cover the entire cperations of the auditee; or, at the option
of the auditee, guch audit shall include a series of audits that cover
departments, agencies, and other organizational units which expended or
otherwise administered Federal awards during such fiscal year, provided that
each such audit shall encompass the financial statements and schedule of
expenditures of Federal awards for each such department, agency, and other
organizational unit, which shall be considered to be a non-Federal entity.
The financial statements and schedule of expenditures of Federal awards shall
be for the same fiscal year.

(b) Financial statements. The auditor shall determine whether the
financial statements of the auditee are presented fairly in all material
respects in conformity with generally accepted accounting principles. The
auditor shall alsc determine whether the schedule of expenditures of Federal
awards is pregented fairly in all material respects in relation to the
auditee's financial statements taken as a whole.

() Internal control. (1} In addition to the regquirements of GAGAS,
the auditor shall perform procedures to obtain an understanding cf internal
control over Federal programs sufficient to plan the audit to support a low
assessed level of control risk for major programs.

(2) Except as provided in paragraph {e) (3) of this section,
the auditor shall:

(i} Plan the testing of internal control over major
programs to support a low assessed level of control risk for the assertions
relevant to the compliance requirements for each major program; and

{ii) rerform testing of internal control as planned in
paragraph (ec) {(2) (1) of this section.

(3) When internal control over sowme or all cof the compliance
requirements for a major program are likely to be ineffective in preventing or
detecting noncompliance, the planning and performing of testing described in
paragraph {e) {(2) of this section are not required for those compliance

requirements. However, the auditor shall report a reportable cendition
(including whether any such condition is a material weakness) in accordance
with § ,510, assess the related control risk at the maximum, and consider

whether additional compliance tests are required because cof ineffective
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internal control.

{d) Compliance. {1) In addition to the regquirements of GAGAS, the
auditor shall determine whether the auditee has complied with laws,
regulations, and the provisions of contracts or grant agreements that may have
a direct and material effect on each of its major programs.

(2} The principal compliance requirements applicable to most
Federal programs and the compliance requirements of the largest Federal
programs are included in the compliance supplement.

(3) For the compliance regquirements related to Federal
programs ccntained in the compliance supplement, an audit of these compliance
regquirements will meef the reguirements of this part. Where there have been

changes to the compliance reguirements and the changes are not reflected in
the compliance supplement, the auditor shall determine the current compliance
requirements and modify the audit procedures accordingly. For those Federal

By rems nar envered inthe comnliance supolement._the audifor shodd ugg E‘h.;_

Auditor Telephone Number, Signature, and Date.

{xv) Whether the auditee has either a cognizant or oversight agency for
audit.
{xvi) The name of the cognizant or oversight agency for audit determined in
accordance with § .400(a}) and § .400(b), respectively.
(3} Using the information included in the reporting package

described in paragraph (¢} of this section, the auditor shall complete the
applicable sections of the form. The auditor shall sign a statement to be
included as part of the data collection form that indicates, at a minimum, the
source of the information included in the form, the auditor’s responsibility
for the information, that the form is not a substitute for the reporting
package described in paragraph (¢) of this section, and that the content of




material effect on the financial statements. This report shall alsco include
an opinion (or disclaimer of opinion) as to whether the auditee complied with
laws, regulaticns, and the provisiong of contracts or grant agreements which
could have a direct and material effect on each major program, and, where
applicable, refer to the separate schedule of findings and guestioned costs
described in paragrapn (d) of this section.

(d) & schedule of findings and questioned costs which shall include
the fellowing three components:

(1) 2 summary of the auditor's results which shall include:

{i} The type of report the auditor issued on the
financial statements of the auditee (i.e., ungualified opinicn, qualified
opinion, adverse opinion, or disclaimer of opinicn} ;

(ii) Where applicable, a statement that reportable
conditions in internal control were disclesed by the audit of the financial
statements and whether any such conditions were material weaknesses;

(iii) A statement as to whether the audit digcliosed any
noncompliance which ig material to the financial statements of the auditee;

(iv) Where applicable, a statement that reportable
conditions in internal control over major programs were disclosed by the audit
and whether any such conditions were material weaknesses;

(v} The type of report the auditor issued on compliance
for major programs {(i.e., ungualified opinion, qualified opinion, adverse
opinion, or disclaimer of opinion);

{vi) A statement as to whether the audit disclosed any
audit findings which the auditor is required to report under § .510(a);

(vii) An identification of major programs;

{(viii)The dollar threshold used to distinguish between

Type A and Type B programs, as described in § .520(b); and
(dix) A statement as to whether the auditee qualified as
a low-risk auditee under § .530.
(2) Findings relating to the financial statements which are

required to be reported in accordance with GAGAS.

(3) Findings and guesticned costs for Federal awards which
shall include audit findings as defined in § .510(a) .

(i) Audit findings (e.g., internal control findings,
compliance findings, guestioned costs, or fraud) which relate to the same
issue should be presented as a single audit finding. Where practical, audit
findings should be crganized by Federal agency or pagg-through entity.

(1i} Audit findings which relate to both the financial
statements and Federal awards, as reported under paragraphs (d) (2} and (d) (3)
of this section, respectively, should be reported in both sections of the
schedule. However, the reporting in one section of the schedule may be in
summary form with a reference to a detalled reporting in the other section cof
the schedule.

g .510 Audit findings.
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(a} pudit findings reported. The auditor shall report the following
as audit findings in a schedule of findings and guestioned costs:

(1) Reportable conditions in internal control over major
programs. The auditor's determination of whether a deficiency in internal
control is a reportable condition for the purpose of reporting an audit
finding is in relatiocn to a type of compliance reguirement for a major program
or an audit objective identified in the compliance supplement. The auditor
shall identify reportable conditions which are individually or cumulatively
material weaknesses.
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for States and local governments that expend more than $25 million a year in
Federal awards and have previously assigned cognizant agencies feor audit, the
requirements of this paragraph are not effective until fiscal years beginning
after June 30, 2000.)

Following is effective for fiscal years ending after December 31, 2003:
The determination of the predominant amount of direct funding shall be hased
upon direct Federal awards expended in the recipient's fiscal years ending in
2004, 2009, 2014, and every fifth year thereafter. For example, audit
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included, as applicable, in audit findings:

{1) Federal program and specific Federal award identification
including the CFDA title and number, Federal award number and year, name of
Federal agency, and name of the applicable pass-through entity. When
information, such as the CFDA title and number or Federal award number, is not
available, the auditor shall provide the kest information available to
describe the Federal award.

. (2} The criteria or specific requirement upon which the audit
finding is based, including statutory, regulatory, or other citation.

{3) The condition found, including facts that support the
deficiency identified in the audit finding.

(4) Identification of guestioned costs and how they were
computed.

(5) Information to provide proper perspective for judging the
prevalence and conseguences of the audit findings, such as whether the audit
findings represent an isolated instance or a systemic problem. Where
appropriate, instances ldentified shall be related to the universe and the
number of cases examined and be quantified in terms of dollar value.

{g) The poesible asserted effect to provide sufficient
information to the auditee and Federal agency, or pass-through entity in the
case of a subrecipient, to permit them to determine the cause and effect to
facilitate prompt and proper corrective action.

{(7) Recommendations to prevent future occurrences of the
deficiency identified in the audit finding.

- (8) Views of responsible officials of the a@ditee when there
is disagreement with the audit findings, to the extent practical.

() Reference numbers. Each audit finding in the schedule of findings
and questioned costs shall include a reference number to allow for easy
referencing of the audit findings during follow-up.

§ .515 Audit working papers.

fa) Retention of working papers. The auditor shall retain working
papers and reperts for a minimum of three years after the date of issuance of
the auditor's report (s} to the auditee, unless the auditor is notified in
writing by the cognizant agency for audit, oversight agency for audit, or
pass-through entity to extend the retention period. When the auditor is aware
that the Federal awarding agency, pass-through entity, or auditee is
contesting an audit finding, the auditor shall contact the parties contesting
the audit finding for guidance prior to destruction cof the working papers and

reports.

{b) Access to working papers. Audit working papers shall be made
available upon request to the cognizant or oversight agency for audit or its
designee, a Federal agency providing direct or indirect funding, or GAO at the
completion of the audit, as part of a quality review, to resolve audit
findings, or to carry out oversight responsibilities consistent with the
purpcses of this part. Access to working papers includes the right of Federal
agencies to obtain copies of working papers, as ls reasocnable and necessary.
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§ .520 Major program determination.

(a) General. The auditor shall use a risk-based approach to determine
Wthh Federal programs are major programs. Thls rlsk based approach shall
. — e e N T e R i D OV e
£
L'IIIIIIII---------------------------------------;

as well as any supplemental reguirements imposed by the pags-through entity.

(3) Mcnitor the activities of subrecipients as necessary to
ensure that Federal awards are used for authorized purposes in compliance with
laws, regulations, and the provisions of contracts or grant agreements and
that performance goals are achieved.

(4) Ensure that subrecipients expending $300,000 ($500,000 for
fiscal years ending after December 31, 2003) or more in Federal awards during
the subrecipient’'s fiscal year have met the audit requirements of this part
for that fiscal year.

(5) Issue a management decision on audit findings within gix
months after receipt of the subrecipient's audit report and ensure that the
subrecipient takes appropriate and timely corrective actiom.

(6) Consider whether subrecipient audits necessitate
adjustment of the pass-through entity's own records.

{(7) Require each subrecipient to permit the pass-through
entity and auditors to have access to the records and financial statements as
necessary for the pass-through entity to comply with this part.

§ 405 Management decision.
(a) General. The management decision shall clearly state whether or

not the audit finding is sustained, the reasons for the decision, and the
expected auditee action to repay disallowed costs, make financial adjustments,
or take other action. If the auditee has not completed corrective action, a
timetable for follow-up should be given. Priocr to lssuing the management
decision, the Federal agency or pass-through entity may request

additional information or documentation from the auditee, including a request
for auditor assurance related to the decumentation, as a way of mitigating
disallowed costs. The management decision should describe any appeal process
available to the auditee.

{b) Federal agency. As provided in § .400(a) (7}, the cognizant
agency for audit shall be responsible for coordinating a managemsnt decision
for audit findings that affect the programs of more than one Federal agency.
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end of the fiscal year to be audited cof OMB's approval.

(d} Step 3. {1) The auditor sghall identify Type B programs which are
high-risk using professional judgment and the criteria in §___.525. However,
should the auditor select Option 2 under Step 4 (paragraph (e} (2) (1) (B) of
this section), the auditor is not reqguired to identify more high-risk Type B
programs than the number of low-risk Type A programs. Except for known
reportable conditions in internal control or compliance problems as discussed

in § .525(b) (1), § .525(b) (2}, and § .525{(c) (1), a single criteria in
5 .525 would seldom cause a Type B program to be considered high-risk.
{2) The auditor is not expected to perform risk assessments on

relatively small Federal programs. Therefore, the auditor is only required to
perform rigk assessments on Type B programs that exceed the larger of:

(i) $100, 000 or three-tenths of one percent (.003) of
total Federal awards expended when the auditee has less than or egual to $100
million in total Federal awards expended.

(i1) $300,000 or three-hundredths of one percent (.0003)
of total Federal awards expended when the auditee has more than $100 million
in total Federal awards expended.

(e) Step 4. At a minimum, the auditcer shall audit all of the
following as major programs:

(1) All Type A programs, except the auditer may exclude any
Type A programs identified as low-risk under Step 2 (paragraph (<) (1) of this
section) .

(2) (1) High-risk Type B programs as ldentified under
either of the following two options:

- (A) Option 1. At least one half of the Type B
programsg identified as high-risk under Step 3 ({(paragraph (d) of this section),
except this paragraph (e) {2) {i) (&) does not require the auditor to audit more
high-risk Type B programs than the number of low-risk Type A programs
identified as low-risk under Step 2.

(B} Option 2. One high-risk Type B program for
each Type A program identified as low-risk under Step 2.

: (ii) When identifying which high-risk Type B programs to
audit as major under either Option 1 or 2 in paragraph (e) (2) (i) {(A) or (B},
the auditor is encouraged to ugse an approach which provides an opportunity for
different high-risk Type B programs to be audited as major over a period of
time.

(3) Such additional programs as may be necessary to comply
with the percentage of coverage rule discussed in paragraph (£) of this
gsection. This paragraph {(e) {3) may reguire the auditor to audit more programs
as major than the number of Type A programs.

(£} Percentage of coverage rule. The auditor shall audit as major
programs Federal programs with Federal awards expended that, in the aggregate,
encompags at least 50 percent of total Federal awards expended. If the
auditee meets the criteria in §  .530 for a low-risk auditee, the auditor
need only audit as major programs Federal programs with Federal awards
expended that, in the aggregate, encompass at least 25 percent of total
Federal awards expended.

{g) Documentation of risk. The auditor shall document in the working
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papers the risk analysis process used in determining major programs.

(h) Auditor's judgment. When the major program determination was
performed and documented in accordance with this part, the auditor's judgment
in applying the risk-based approach to determine major programs shall be
presumed correct. Challenges by Federal agencies and pass-through entities
shall only be for clearly improper use of the guidance in this part. However,
Federal agencies and pass-through entities may provide auditors guidance about
the risk of a particular Federal program and the auditor shall consider this
guldance in determining major programs in audits not yet completed.

(i} Deviation from use of risk criteria. For first-vyvear audits, the
aunditor may elect to determine major programs as all Type 2 programs plus any
Type B programs as necessary to meet the percentage of coverage rule discussed
in paragraph (f) of this sectien. Under this option, the auditor would noct be
reguired tc perform the procedures discussed in paragraphs (e¢), (d), and (e}
of this section.

(1) 2 first-year audit is the first year the entity is audited
under this part or the first year of a change of auditors.

(2) To ensure that a frequent change of auditors would not
preclude audit of high-risk Type B programs, this election for first-year
audits may not be used by an auditee more than once in every three vyears.

§ .525 Criteria for Federal program risk.
(a) General. The auditor's determination should be based on an

overall evaluation of the risk of noncompliance ocgurring which could be
material to the Federal program. The auditor shall use auditor judgment and
consider criteria, such as described in paragraphs (b}, (¢}, and {(d) of this
section, to identify risk in Federal programs. 2Also, ag part of the risk
analysis, the auditor may wish to discuss a particular Federal program with
auditee management and the Federal agency or pass-through entity.

(b} Current and prior audit experience. {1l) Weaknesses in internal
control over Federal programs would indicate higher risk. Consideration
should be given to the control environment over Federal programs and such
factors as the expectation of management's adherence to applicable laws and
regulations and the provisions of contracts and grant agreements and the
competence and experience of personnel who adminisgter the Federal programs.

(i) A Federal program administered under multiple
internal control structures may have higher risk. When assessing risk in a
large single audit, the auditor shall cconsider whether weaknesses are isolated
in a single operating unit (e.g., cne college campus) or pervasive throughout
the entity.

(ii) When significant parts of a Federal program are
passed through to subrecipients, a weak system for monitoring subrecipients
would indicate higher risk.

(iii) The extent to which computer processing is used to
administer Federal programs, as well as the complexity of that processing,
should be considered by the auditor in assessing risk. New and recently
modified computer systems may also indicate risk.

(2) Prior audit findings would indicate higher risk,
particularly when the situations identified in the audit findings could have a
significant impact on a Federal program cr have not been corrected.

(3) Federal programs not recently audited as major programs
. - 31 m—
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may be of higher risk than Federal programs recently audited as major programs
without audit f£indings.

{c) Oversight exercised by Federal agencies and pagg-through entities .
{1) Oversight exercised by Federal agencies cr pass-through entities could
indicate risk. For example, recent monitoring or other reviews performed by
an oversight entity which disclosed no significant problems would indicate
lower risk. However, monitoring which discleosed significant problems would
indicate higher risk.

(2) Federal agencies, with the concurrence of OMB, may
identify Federal programs which are higher risk. OMB plans to provide this
identification in the compliance supplement.

(a) Inherent risk of the Federal program. (1} The nature of a
Federal program may indicate risk. Consideration should be given to the
complexity of the program and the extent to which the Federal program
contracts for gocds and services. For example, Federal programs that disburse
funds through third party contracts or have eligibility criteria may be of
higher risk. Federal programs primarily involving staff payrcll costs may
have a high-risk for time and effort reporting, but otherwise be at low-risk.

(2) The phase of a Federal program in its life cycle at the
Federal agency may indicate risk. For example, a new Pederal program with new
or interim regulationg may have higher risk than an established program with
time-tested regulations. Also, significant changes in Federal programs, laws,
regulations, or the provisiocns of contracts or grant agreements may increase
risk.

(3) The phase of a Federal program in its life cycle at the
auditee may indicate risk. For example, during the first and last years that
an auditee participates in a Federal program, the risk may be higher due to
start-up or closeout of program activities and staff.

{4) Type B programs with larger Federal awards expended would
be of higher risk than programs with substantially smaller Federal awards
expended.

§ .530 Criteria for a low-risk audites.

An auditee which meetgs all of the following conditions for each of the
preceding two years {or, in the case of biennial audits, preceding two audit
periods} shall qualify as a low-risk auditee and be eligible for reduced audit
coverage in accordance with § .520:

(a) Single audits were performed on an annual basis in accordance with
the provisions of this part. A non-Federal entity that has biennial audits
does not qualify as a low-risk auditee, unless agreed to in advance by the
cognizant or oversight agency for audit.

() The auditor's opinions on the financial statements and the
schedule of expenditures of Federal awards were ungualified. However, the
cognizant or oversight agency for audit may Jjudge that an opinion
qualification does not affect the management of Federal awards and provide a
waiver.

(c) There were no deficiencies in internal control which were
identified as material weaknesses under the regquirements of GAGRS. However,
the cognizant or oversight agency for audit may judge that any identified
material weaknesses do not affect the management of Pederal awards and provide
a waiver.

32

ATTACHMENT ... B
PAGE .32 OF ..33.. PAGES




(aj Nene of the Federal programs had audit findings from any of the
following in either of the preceding two years (or, in the case of biennial
audits, preceding two audit periods) in which they were classified as Type A

programs :

(1) Internal control deficiencies which were identified as
material weaknesses;

(z) Noncompliance with the provisions of laws, regulations,
contracts, or grant agreements which have a material effect on the Type A

program; or

{3} Known or likely guestioned costs that exceed five percent
cf the total Federal awards expended for a Type A program during the year,

Appendix A to Part __ - Data Collection Form (Form SF-SAC)
[insert SF-SAC after finalized]

Appendix B to Part __ - Circular A-133 Compliance Supplement
Note: Provisional OMB Circular A-133 Compliance Supplement ig available
from the Cffice of Administration, Publications Office, room 2200, New

Executive Office Bullding, Washington, DC 20503.
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CiTY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2425 GRAND AVENUE e« LONG BEACH, CALIFORNIA 80815 e (582) 570-4000 s FAX:{562) 570-4049

Health Information In Compliance With The Health Insurance Portability
And Accountability Act of 1996 (HIPAA}

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT ("Agreement’) is made and

entered as  of October 22 , 2009 by and between
Mental Health America of Los Angeles . aCalifornia nonprofit
[corporation, PERDBRISHRX XXX XIRA], whose business address is
100 W. Broadway, Suite 5010, Long.-Beach,—CA 90802

PO E— —F . [ ¥ : L ey i bw = Al DIV AL RO ACH] o

regulations, contracts, or dgrant agreements related to a major program. The
auditor's determination of whether a noncompliance with the provisions of
laws, regulationg, contracts, or grant agreements is material for the purpcse
of reporting an audit finding is in relation to a type of compliance
requirement for a major program or an audit cbjective identified in the
compliance supplement.

(3) Known guestioned costs which are greater than 510,000 for
a type of compliance reguirement for a major program. Known questioned costs
are those specifically identified by the auditor. In evaluating the effect of
guestioned costs on the opinion on compliance, the auditor considers the best
estimate of total costs questioned (likely gquestioned costs), not just the
questioned costs specifically identified (known guestiomed costs). The
auditor shall also report known gquestioned costs when likely questioned costs
are greater than $10,000 for z type of compliance requirement for a major
program. In reporting questioned costs, the auditor shall include information
to provide proper perspective for judging the prevalence and conseguences of
the questicned costs.

{£) Known guestioned costs which are greater than $10,000 for
a Federal program which is not audited as a major program. Except for audit
fellow-up, the auditor is not required under this part to perform audit
procedures for such a Federal program; therefore, the auditor will normally
not find questioned costs for a program which is not audited as a major
program. However, 1f the auditor does become aware of gquesticned costsg for a
Federal program which is not audited as a major program (e.g., as part of
audit follow-up or other audit procedures}) and the known guestioned costs are
greater than $10,000, then the auditor shall report this as an audit finding.

(5) The circumstances concerning why the auditoer's report on
compliance for major programs is other than an ungqualified opinion, unless
such circumstances are otherwise reported as audit findingg in the schedule of
findings and questioned costs for Federal awards.

(&) Known fraud affecting a Federal award, unless such fraud
is otherwise reported as an audit finding in the gchedule of findings and
guesticned costs for Federal awards. This paragraph does not require the
auditor to make an additional reporting when the auditor confirms that the
fraud was reported outside of the auditor's reports under the direct reporting
requirements of GAGAS.

(7 Instances where the results of audit follow-up procedures
discloged that the summary schedule of prior audit findings prepared by the
auditee in accordance with § .315(b) materially misrepresents the status of

any pricr audit finding.

(b) Audit finding detail. Audit findings shall be presented in
sufficient detalil for the auditee to prepare a corrective action plan and take
corrective action and for Federal agencies and pass-through entities to arrive
at a management decision. The following specific information shall be
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d. Reporting of disclosures. Business Associate agrees {o report {o
Covered Entity any use or disclosure of the protected health
information not provided for by this Agreement of which it becomes
aware.

e. Business Associate’s Agents. Business Associate agrees to
ensure that any agent, including a subcontractor, to whom it
provides protected health information received from, or created or
received by Business Associate on behalf of Covered Entity agrees
to the same restrictions and conditions that apply through this
Agreement to Business Associate with respect to such information.

f. Availability of Information to City. Business Associate agrees to
provide prompt access to protected health information in a
designated record set to Covered Entity or, as directed by Covered
Entity, to an individual upon Covered Entity’s request in order to
meet the requirements under 45 CFR § 164.524.

g. Amendment of Protected Health information. Business Associate
agrees to promptly make any amendmenti(s) to protected health
information in a designated record set that the Covered Entity
directs or agrees to pursuant to 45 CFR § 164.526 at the request of
Covered Entity or an individual.

h. Internal Practices. Business Associate agrees to make internal
practices, books, and records, including policies and  procedures
and protected health information, relating to the use and disclosure
of protected health information received from, or created or
received by Business Associate on behalf of covered entity
available to the Secretary of the U.S. Department of Health and
Human Services for purposes of the Secretary determining the
Business Associate's compliance with the privacy rule.

i Reporting of Disclosures. Business Associate agrees to document
such disclosures of protected health information and information
related to such disclosures as would be required for the City to
respond to a request by an individual for an accounting of
disclosures of protected health information in accordance with 45
CFR § 164.528.

j. Availability of Information to Covered Entity. Business Associate
agrees to promptly provide to Covered Entity or an individual
information collected in accordance with Section 2(i) of this
Agreement, to permit Covered Entity to respond to a request by an
individual for an accounting of disclosures of protected health
information in accordance with 45 CFR § 164.528.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE.

Except as otherwise limited in this Agreement, Business Associate may

use or disclose protected health information to perform functions,

activities, or services for, or on behalf of, Covered Entity as specified in
this Agreement, provided that such use or disclosure would not violate the
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Privacy Rule if done by Covered Entity or the minimum necessary poiicies
and procedures of the Covered Entity. The specific use and disclosure

provisions are as follows:
a. Except as otherwise limited in this Agreement, Business Associate

Federal agencies and pass-through entities, and the inherent risgk of the
Federal program. The process in paragraphs (b) through (i} of this ssction
shall be followed.

(b) Step 1. (1) The auditor shall identify the larger Federal
programs, which shall be labeled Type A programs. Type A programs are defined
as Federal programs with Federal awards expended during the audit period
exceeding the larger of:

(i) $300,000 or three percent (.03) of total Federal
awards expended in the case of an auditee for which total Federal awards
expended equal or exceed 32300,000 but are lese than or ecqual to $100 milliiom.

{(ii) %3 million or three-tenths of one percent (.003) of
total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $100 million but are less than or egual to $10
billion.

{iii) 830 million or 15 hundredths of one percent (.0015)
of total Federal awards expended in the case of an auditee for which total
Federal awards expended exceed $10 billion.

(2) Federal programs not labeled Type A under paragraph (b) (1)
of this section shall be labeled Type B programs.

(3) The inclusion of large lecan and loan guarantees (lcans)
should not result in the exclusion of other programs as Type A programs. When
a Federal program providing leans significantly affects the number or size of
Type A programg, the auditor shall consider this Federal program as a Type A
program and exclude its values in determining other Type A programs.

(4} For bienmial audits permitted under § .220, the
determination of Type 2 and Type B programs shall be based upon the Federal
awards expended during the two-year period.

() Step 2. {1) The auditor shall identify Type A programs which are
low-risk., For a Type A program to be considered low-risk, it shall have been
audited as a major program in at least one of the two most recent audit
pericds (in the most recent audit period in the case of a biennial audit)},
and, in the most recent audit period, it shall have had no audit findings
under §__ .510(a}. However, the auditor may use judgment and consider that
audit findings from guestioned costs under §__ .510(a) (3) and §__ .510(a) {4},
fraud under § _ .510(a} (6), and audit follow-up for the summary schedule of
prior audit findings under §____.510(a) {7) do not preclude the Type A program
from being low-risk. The auditor shall consider: the criteria in §__ .525(c¢),
§ .525(d) (1), § .525(d){(2), and §  .525(d) (3); the results of audit
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and shall not be construed to limit Business Associate’s capacity to use or
disciose protected health information for the proper management and
administration of the Business Associate or to provide data aggregation
services to Covered Entity as provided for and expressly permitted under
Section 3 (a), (b), and (c) of this Agreement.

TERM AND TERMINATION. -

a.

Term. The term of this Agreement shall be effective upon
execution, and shall terminate when all of the protected health
information provided by Covered Entity to Business Associate, or
created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is
infeasible to return or destroy protected health information,
protections are extended to such information, in accordance with
the termination provisions in this Section.

Termination for Cause. Upon Covered Entity's knowledge of a

material breach by Business Associate, Covered Entity shall either:

1. Provide an opportunity for Business Associate to cure the
breach or end the violation and terminate this Agreement if
Business Associate does not cure the breach or end the
violation within the time specified by Covered Entity;

2. Immediately terminate this Agreement if Business Associate
has breached a material term of this Agreement and cure is
not possible; or

3. If neither termination nor cure are feasible, Covered Entity
shall report the violation to the Secretary.

Effect of Termination.

1. Except as provided in paragraph (2) of this Section, upon
termination of this Agreement for any reason, Business
Associate shall return or destroy all protected health
information received from Covered Eniity, or created or
received by Business Associate on behalf of Covered Entity.
This provision shall apply to protected heaith information that
is in the possession of subcontractors or agents of Business
Associate. Business Associate shall retain no copies of the
protected health information.

2. In the event that Business Associaie determines that
returning or destroying the protected health information is
infeasible, Business Associate shall provide to Covered
Entity notification of the conditions that make return or
destruction infeasible and shall extend the protections of this
Agreement to such protected health information and limit
further uses and disclosures of such protected health
information to those purposes that make the return or
destruction infeasible, for so long as Business Associate
maintains such protected health information.

ATTACHMENT ....& .
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10.

11.

ASSISTANCE IN LITIGATION OR ADMINISTRATIVE PROCEEDINGS.
Business Associate shall make itself and any subcontractors, employees,
or agenis assisting Business Associate in the performance of its
obligations under this Agreement with the Covered Entity, available to
Covered Entity, at no cost to Covered Entity to testify as witnesses or
otherwise, in the event of litigation or administrative proceedings
commenced against Covered Entity, its directors, officers, or employees
based on a claimed violation of HIPAA, the HIPAA Regulations or other
laws relafing to security or privacy, except where Business Associate or its
subcontractors, employees or agents are named as an adverse party.
MISCELLANEQUS '

a. References. A reference in this Agreement to a section in the
Privacy Rule means the section as in effect or as amended.
b. Amendmen{. The parties agree to take such action as is necessary

to amend this Agreement from time to time as is necessary for
covered entity o comply with the requirements of the Privacy Rule
and the Health Insurance Portability and Accountability Act of 1996.
Amendments must be in writing and signed by the parties to the
Agreement.

c. Survival. The respective rights and obligations of Business
Associate under Section 6(c) of this Agreement shall survive the
termination of this Agreement.

d. Interpretation. Any ambiguity in this Agreement shall be resolved to
permit Covered Entity to comply with the Privacy Rule.

LAW. This Agreement shall be governed by and construed pursuant to

federal taw and the laws of the State of California (except those provisions

of California law pertaining to conflicts of laws). Business Associate shall
comply with all laws, ordinances, rules and regulations of all federal, state
and local governmental authorities.

ENTIRE AGREEMENT. This Agreement, including Exhibits, constitutes

the entire understanding between the pariies and supersedes all other

agreements, oral or written, with respect to the subject matter herein.

INDEMNITY. Business Associate shall protect, defend, indemnify and

hold City, its officials, employees, and agents (collectively in this Section
referred to as "City") harmless from and against any and all claims,
demands, causes of action, losses, damages, and liabilities, whether or
not reduced to judgment, which may be asserted against City arising from
or attributable to or caused directly or indirectly by Business Associate,
Business Associate's employees, or agents in the performance of the
duties under this Agreement or any alleged negligent or intentional act,
omission or misrepresentation by Business Associate, Business
Associaie's employees or agents, which act, omission or
misrepresentation is connected in any way with performance of the duties
under this Agreement. If it is necessary for purposes of resisting,
adjusting, compromising, settling, or defending any claim, demand, cause
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12.

13.

14.

15.

16.

17.

18.

of action, loss, damage, or liability, or of enforcing this provision, for City to
incur or to pay any expense or cost, inciuding attorney's fees or court
costs, Business Associate agrees to and shall reimburse City within a
reasonable time. Business Associate shall give City notice of any claim,
demand, cause of action, lass, damage or liability within ten (10) calendar
days.

AMBIGUITY. In the event of any conflict or ambiguity in this Agreement,
such ambiguity shall be resolved in favor of a meaning that complies and
is consistent with HIPAA, HIPAA Regulations and California law.

COSTS. If there is any legal proceeding between the parties o enforce or
interpret this Agreement or to protect or establish any rights or remedies
hereunder, the prevailing party shall be entitied to its costs and expenses,
including reasonable attorneys' fees and court costs, including appeals.
NOTICES. Any notice or approval required hereunder by either party shall
be in writing and personally delivered or deposited in the U.S. Postal
Service, first class, postage prepaid, addressed to Business Associate at
the address first stated herein, and to the City at 333 West Ocean
Boulevard, Long Beach, California 90802 Attention: Director, Health
Department. Notice of change of address shall be given in the same
manner as stated herein for other notices. Notice shall be deemed given
on the date deposited in the mail or on the date personal delivery is made,
whichever first occurs. :
WAIVER. The acceptance of any services or the payment of any money
by City shall not operate as a waiver of any provision of this Agreement, or
of any right to damages or indemnity stated in this Agreement. The waiver
of any breach of this Agreement shall not constitute a waiver of any other
or subsequent breach of this Agreement.

CONTINUATION. Termination or expiration of this Agreement shall not
affect rights or liabilities of the parties which accrued pursuant to Sections
7,12 and 14 prior to termination or expiration of this Agreement, and shall
not extinguish any warranties hereunder.

ADVERTISING. Business Associate shall not use the name of City, its
officials or employees in any advertising or solicitation for business, nor as
a reference, without the prior approval of the City Manager or designee.
THIRD PARTY BENEFICIARY. This Agreement is intended by the parties
to benefit themselves only and is not in any way intended or designed to
or entered for the purpose of creating any benefit or right for any person or
entity of any kind that is not a party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be
duly executed with all of the formalities required by law as of the date first stated herein.

Mental Health America of Los Angeles

(Name of Business Associate)

a California non i ation

(corporation, partnership, individuat)
]i// Q 2009 W%‘J)

Title:Ex ‘CC(A,A;VC (/ba ZLM«;M

P a_ 2002 By;%;m&-_:é@_&d
Title: &cne !-EZgT

CITY OF LONG BEACH, a municipal
corporation

”i C {K L2009 By fq *Assistant City Manager

Cit nager or designee

. EXECUTED PURSUANT
City TO SECTION 301 OF
THE CiTY CHARTER.

-
The foregoing Agreement is hereby approved as to form this [3 day of

Noypimbiey . 20 _ﬂ

ROBERT E. SHANNON,
City Attorney or designee

N %\”%ﬂﬂ N

Deputy ~_—* U

CLC:ivs
#02-05187
HIPAA Business Associate Agreement.doc
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CITY OF LONG BEACH

DEPARTMENT OF HEALTH AND HUMAN SERVICES

2525 GRAND AVENUE e« LONG BEACH, CALIFORNIA 90815 e (562) 570-4000 & FAX: (562) 570-4049

CERTIFICATION REGARDING DEBARMENT

By signing and submitting this document, the recipient of federal assistance funds is
providing the certification as set out below:

1. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. If it is later determined
that the recipient of federal assistance funds knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available
remedies, including suspension and/or debarment.




CERTIFICATION REGARDING DEBARMENT
Page 2

clause. The knowledge and information of a participant is not required to exceed
that which is normally possessed by a prudent person in the ordinary course of
business dealings.

8. Except for transactions authorized under Paragraph 4 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available
to the Federal Government, the department or agency with which the transaction
originated may pursue available remedies, including suspension and/or debarment.

The regulations implementing Executive Order 12549, Debarment and Suspension, 24
CFR Part 24 Section 24.510, Participants’ Responsibilities require this certification.

1. The recipient of Federal assistance funds certifies that neither it nor its
principals are presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency.

2. Where the recipient of Federal assistance funds is unable to certify to any
of the statements in this certification, such participants shall attach an
explanation to this document.

CA0646C9D060801 Mental Health Ameri
Agreement Number: Contract Agency:_of erica

Name and Title of Authefjzed Representative:#ngl 5“%“\-6 &fw/(.(/t ‘/’)0
G o %@, 10/ 7 /o9

Signature g Date ¢
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CITY OF LONG BEACH

and administration of the Business Associate.

Except as otherwise limited in this Agreement, Business Associate
may disciose protected health information for the proper
management and administration of the Business Associate,
provided that disclosures are required by law, or Business
Associate obtains reasonable assurances from the person to whom
the information is disclosed that it will remain confidential and used
or further disclosed only as required by law or for the purpose for
which it was disclosed to the person, and the person notifies the
business associate of any instances of which it is aware in which
the confidentiality of the information has been breached.

Except as otherwise limited in this Agreement, Business Associate
may use protected health information to provide data aggregation
services to covered entity as permitted by 42 CFR §
164.504(e)(2)(i)(B).

Business Associate may use protected health information to report
violations of law to appropriaite federal and state authorities,
consistent with § 164.502(j)(1).

OBLIGATIONS OF COVERED ENTITY,

a.

Notification of Limitations in Notice of Privacy Practices. Covered
Entity shall notify Business Associate of any limitation(s) in its
notice of privacy practices of covered entity in accordance with 45
CFR § 164520, to the extent that such limitation may affect
Business Associate's use or disclosure of protected health
information.

Nofification of Change or Revocation of Permission. Covered entity
shall notify Business Associate of any changes in, or revocation of,
permission by individual to use or disclose protected health
information, to the extent that such changes may affect Business
Associate's use or disclosure of protected health information.
Notification of Restrictions. Covered Entity shall notify Business
Associate of any restriction to the use or disclosure of protected
health information that Covered Entity has agreed to in accordance
with 45 CFR § 164.522, to the extent that such restriction may
effect Business Associate’s use or disclosure of protected health
information.

PERMISSIBLE REQUESTS BY COVERED ENTITY. Covered Entity shall

not request Business Associate to use or disclose protected health
information in any manner that would not be permissible under the Privacy
Rule if done by Covered Entity, except that this restriction is not intended

o | ATTACHMENT e,
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CERTIFICATION REGARDING LOBBYING
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3. The undersigned shall require that the language of this certification be included in
the award documents for ail sub-awards at all tiers (including subcontracts, sub-
grants, and contracts under grants, loans, and cooperative agreements) and that all
sub-recipients shall certify and disclose accordingly.

4. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352
Title 31, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

CAQ0646CI9D060801 - Mental Health America
Agreement Number: Contract Agency.of Los Angeles

Name and Title of Autharized Representative: »47’”1 f 7L’7u2 g)éea.fl ve I "Id
M*—b // / 4 A) A

Signature
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